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I.  Intboductoby 

1.  Scope;  Definitions. — ^This  article  is  devoted  to  the  treatment  of 
the  descent,  distribution,  and  devolution  of  intestate  property,  real  and 
personal,  as  distinguished 'from  the  administration  of  the  succession.* 
It  covers  the  right  to  take  by  descent  or  distribution,  and  the  rights, 
duties,  and  liabilities  of  heirs  and  distributees,  but  the  capacity  of 
particular  classes  of  persons  to  inherit  is  remitted  to  articles  devoted 

1.  See  ExECTm>RS  awd  Adhinistrators. 
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to  the  status  of  such  persons  as  members  of  their  respective  classes.* 
The  status  of  husband  and  wife  as  heir,  each  of  the  other,  is  in- 
cluded, but  not  rights  growing  strictly  out  of  the  marital  relation, 
vrhich  one  q>ouse  enjoys  in  the  property  of  the  otHer,  nor  their  mutual 
rights  therein  before  ^e  decease  of  either,  nor  their  continued  inter- 
est by  right  of  survivorship,'  nor  allowances  out  of  the  estate  for  the 
benefit  of  the  survivor  or  the  family.*  Other  matters  excluded,  either 
as  themselves  constituting  the  subject  matter  of  separate  articles,  or 
as  more  intimately  pertinent  to  subjects  other  than  descent  and  dis- 
tribution, are:  the  doctrine  of  election  for  or  against  wills  and  the 
rights  and  liabilities  of  legatees  and  devisees ;  *  advancements ;  *  the 
doctrine  of  survivorship  as  between  joint  tenants  and  the  creation  of 
tmancies  in  common  by  descent ; '  judicial  partition  between  heirs ;  * 
escheat  for  lack  of  heirs  or  distributees;*  and  inheritance  taxes.** 
Disseisin  and  descent  were  in  early  times  the  common  bar  in  Eng- 
land; **  but,  aside  from  the  operation  of  the  fiction  of  prescription 
and  the  bar  of  the  statute  of  limitations,**  the  law  has  long  since 
recognized  only  two  ways  of  transferring  property,  viz.,  by  descent 
and  by  purchase,*'  the  latter,  otherwise  termed  alienation,  differing 
from  the  former  in  that  alienation  is  effected  by  the  voluntary  act  of 
the  owner  of  the  property,  while  descent  is  the  legal  consequence 
of  the  decease  of  the  owner,  and  is  not  changed  by  any  previous  act 
of  volition  on  his  part.**  The  word  "descend"  ordinarily  denotes  the 
vesting  of  the  estate  by  operation  of  law  immediately  on  the  death  of 
the  ancestor,*'  and  cannot  with  propriety  be  construed  as  referring 
to  the  passing  of  title  to  an  executor  or  administrator.**  Of  course 
one's  dominion  over  bis  property  ceases  with  his  life,*'  and  hence  on 
his  death  the  title  thereto  must  vest  anew,  or  else  escheat  to  the  state.** 
One  who  dies  intestate  dies  without  leaving  a  will  and  without  dis- 
posing of  his  property  and  estate  by  last  will  and  testament.**    Obvi- 

2.  See  Adoption  or  Children,  toI.  12.  See  Adverse  Possession,  vol.  1, 
1,  pp.  613-624;  Aliens,  vol.  1,  pp.  p.  682. 

805,  808-817;  Bastardt,  vol.  3,  pp.  13.  GUI's  Estate,  79  la.  296,  44  N. 

772-781.  W.  553,  9  L.R.A.  126. 

3.  See  Community  Propertt,  vol.  14.  Burbank  v.  Rockingham  Mut.  F. 
5,  p.  823;  Cdrtbsy,  vol.  8,  p.  386;  i„g  q^^  24  N.  H.  550,  57  Am.  Dec. 
Dower,  poet.  jqq 

4.  See    ExECOTOKS    and    Adminis-  jg   ^^  ^  Bollard,  151  Mass.  324, 

™6™s!^  Wills  ^5  N.  E.  67,  7  L.R.A.  304. 

i.  £^v^<kMENTS,vol.l,p.652.  ..IJ  ^^Tt'-iJT^'a''?.'"'-  ^''' 

7.  See  COTEKANOT,  vol.  7,  pp.  812,  2o  N.  E.  10o7, 15L^.A.  75. 

gjg                              '  17.  Needles  ▼.  Needles,  7  Ohio  St. 

9.  See  PARTmoN.  *32,  70  Am.  Dec.  85. 

9.  See  EscHJSAT.  18.  Cross  v.  Benson,  68  Kan.  495, 

10.  See  Taxation.  75  Pac.  558,  64  LJl.A.  560. 

11.  Annstrong  v.  Campbell,  3  Yerg.       See  Escheat. 

(Tenn,)  201,  24  Am.  Dec.  556.  19.  Kohny  v.  Dunbar,  21  Idaho  258, 
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ously,  therefore,  one  must  die  either  testate  or  intestate.  If  the  for- 
mer, his  will  must  be  probated  according  to  law.  If  the  latter,  then 
the  law  points  out  the  mode  of  distribution,  and  his  wishes  have  noth- 
ing to  do  with  it.*^  And  if  one  from  infancy,  lunacy  or  other  dis- 
ability, has  not  capacity  in  the  law  to  make  a  will,  he  cannot  select 
the  class  to  which  he  will  belong,  and  is  thus  forced  into  the  class 
of  intestates,  and  the  disposition  of  his  estate  is  necessarily  controlled 
by  the  statutes  of  descent  and  distribution.* 

2.  Nature  and  Purpose  of  Intestate  Laws. — ^Aside  from  an  estoppel 
preventing  one  from  taking  bis  particular  share  as  against  oliiers 
also  entitled  under  the  statute,*  and  from  the  effect  of  contracts 
between  heirs  as  changing  the  shares  to  be  taken  by  each,*  tuid  the 
transfer  of  an  heir's  share  to  a  stranger  by  voluntary  act,*  and  waiver 
of  right  by  an  heir  through  failure  properly  to  prosecute  his  claim 
as  such,*  the  property  of  a  decedent,  not  disposed  of  by  will,*  passes, 
by  operation  of  law,  to  his  heirs  or  distributees,'  the  law  alone  in 
such  case  accomplishing  the  transfer  and  naming  the  persons  who 
take.*  If,  therefore,  one  prefers  to  die  intestate,  he  can  thus  adopt 
the  disposition  of  his  estate  provided  for  in  the  statutes  of  descent 
and  distribution.*  So,  while  there  may  be  no  laws  specifically  desig- 
nated as  "intestate  laws,"  that  term  is  well  understood  to  apply  to  the 
statutes  and  all  applicable  rules  of  the  common  law  which  govern 
the  devolution  of  estates  of  persons  who  die  intestate,**  and  make 
what  has  been  called  "a  parliamentary  will,"  whereby  such  a  dispo- 
sition of  the  decedent's  property  is  made  as  he,  if  uninfluenced  by 
partiality,  would  most  likely  have  made  had  he  died  testate,**  or  else 
provide  for  the  passing  of  title  to  such  person  or  persons  as  the  law- 
makers, in  their  judgment  and  wisdom,  have  thought  best  entitled 

121  Pac.  544,  Ann.  Caa.  1913D  492,  9.  Sims  v.  Sims,  39  Ga.  108,  99  Am. 

39  L.R.A.(N.S.)  1107.  Dec.  450;  Cross  v.  Benson,  68  Kan. 

20.  Sims  V.  Sims,  39  Qa.  108,  99  495,   76    Pac.    558,    64    LJIA.    560; 

Am.  Dec.  450.  Needles  t.  Needles,  7  Ohio  St  432,  70 

1.  Straiten  t.  Morris,  89  Tenn.  497,  Am.  Dec.  85;  Stratton  v.  Morris,  89 
15  S.  W.  87,  12  L.R.A,  70.  Tenn.  497, 15  S.  W.  87, 12  L.R.A.  70; 

2.  McDowell  v.  McDowelL  141  la.  Coffman  t.  CofEman,  85  Va.  459,  8 
286. 119  N.  W.  702, 133  A.  S.  E.  170,  S.  E.  672,  17  A.  S.  R.  64,  2  L.R.A. 
31  L.R.A.(N.S.)  176.  848;  Headrick  v.  McDoweU,  102  Va. 

See  infr^  par.  138-151.  124,  45  S.  E.  804, 102  A.  S.  R.  843,  65 

3.  See  infra,  par.  133-135.  L.R.A.  578, 

4.  See  infra,  par.  124-126.  10.  Kohny  v.  Dunbar,  21  Idaho  258, 
6.  See    Executors    and    Adiokis-  121  Pac.  544,  Ann.  Cas.  1913D  492, 

TRATORS.  39  LJl.A.(N.S.)  1107;  Billings  v.  Peo- 

6.  See  Wn-M.  pie,  189  IlL  472,  59  N.  E.  798,  59 

7.  Billings  v.  People,  189  HI.  472,  L.R.A.  807;  Cross  v.  Benson,  68  Kan. 
59  N.  E.  798,  59  L.R.A.  807.  495,  75  Pac.  558,  64  L.R.A.  560. 

8.  Continental  Life  Ins.  Co.  v.  Pal-  11.  Bennett  v.  Toler,  15  Grat.  (Va.) 
mer,  42  Conn.  60, 19  Am.  Rep.  530.  588,  78  Am.  Dec.  638. 
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thereto."  Statutes  of  descent  must  often  be  understood,  however, 
as  merely  laying  down  general  rules  of  inheritance,  and  not  as  com- 
pletely and  accurately  defining  how  the  status  is  to  be  created  which 
gives  the  capacity  to  inherit.  They  do  not  necessarily,  or  usually, 
undertake  to  prescribe  who  shall  be  consid^ed  a  child,  or  a  widow, 
or  a  husband,  or  what  is  necessary  to  constitute  the  legal  relation 
of  husband  and  wife,  or  of  parent  and  child,*'  which  considera- 
tions, therefore,  are  treated  elsewhere  in  this  work.**  They  are  not 
exemption  or  homestead  laws."  Nor  are  they  ordinarily  intended 
to  change  the  rules  of  law  regarding  domicil  or  governing  when 
the  situs  of  the  property  and  the  domicil  of  the  decedent  are  not  in 
the  same  jurisdiction." 

3.  Determinative  Considerations  as  between  Descent  and  Devise. — 
The  heir  is  favored  in  law.  He  never  takes  by  the  act  or  intention 
of  the  testator.  His  right  is  paramount  to  and  independent  of  the 
will,  and  no  intention  of  the  testator  is  necessary  to  its  enjoyment. 
He  needs  no  argument  or  construction  showing  intention  in  his 
favor  to  support  his  claim.  They  belong  to  the  party  claiming  under 
the  will  and  in  opposition  to  him.*'  To  cut  off  either  the  heir  or 
next  of  kin,  therefore,  the  estate  must  be  devised  or  bequeathed, 
expressly  or  by  necessary  implication,**  to  some  other  person,**  and 
whoever  claims  against  the  laws  of  descent  must  show  a  sufficient 
written  title,*'  for  an  estate  in  fee  is  presumed  to  descend,  on  the 
death  of  the  ancestor,  in  pursuance  of  the  laws  of  inheritance,  unless 
the  descent  is  shown  to  have  been  interrupted  by  a  devise.*  And 
when  a  will  is  made  the  presumption  is  that  the  testator  intended  . 

12.  Kohny  v.  Dunbar,  21  Idaho  258,  586,  90  A.  S.  R.  480;  Estate  of  Jacobs, 
121  Pac.  544,  Ann.  Cas.  1913D  492,  140  Pa.  St.  268,  21  Atl.  318,  23  A.  S. 
39   I..R.A.(N.S.)    1107.  R.  230,  11  L.R.A.  767;  Right  v.  Side- 

13.  Ross  V.  Ross,  129  Mass.  243,  37  botham,  2  Dougl.  759,  9  Eng.  Rul. 
Am.  Rep.  321.  Cas.  289. 

14.  See  titles  dealing  with  the  re-  19.  Wright  v.  Hicks,  12  Ga.  155,  56 
lationship  involved,  such  as,  Adoption  Am.  Dec.  451 ;  Doe  'v.  Lfanius,  3  Ind. 
or  Childrkn,  vol.  1,  pp.  613-624;  441,  56  Am.  Dec.  518  and  note;  Bois- 
HosBAND  AKD  WiFE;  PARENT  AND  seau  V.  Aldridge,  5  Leigh  (Va.)  222, 
Child.  27  Am.  Dec.  590;  Coffman  v.  Coffman, 

15.  Cross  V.  Benson,  68  Kaa.  495,  85  Va.  459,  8  S.  E.  672,  17  A.  S.  R. 
75  Pac.  558,  64  LJI.A.  560.  64,  2  L.R.A.  848;   Headrick  v.  Mc- 

16.  Lawrence  v.  Kitteridge,  21  Conn.  Dowell,  102  Va.  124,  45  S.  E.  804, 
577,  56  Am.  Dec.  385.  102  A.  S.  R.  843,  65  L.R.A.  578. 

See  CoNFUCZ  oi*  Laws,  vol.  5,  pp.  20.  Lipman's  Appeal,  30  Pa.  St.  180, 

929-930.  72  Am.  Dec.  692  and  note. 

17.  Graham  ▼.  Graham,  23  W.  Va.  1.  Stephenson  v.  Doe,  8  Blackf. 
36,  48  Am.  Rep.  364.  (Ind.)  508,  46  Am.  Dec.  489;  Baxter 

18.  Wright  V.  Hicks,  12  Ga.  155,  56  v.  Bradboiy,  20  Me.  260,  37  Am.  Dec. 
Am.  Dec  451  and   note;   Miller  v.  49. 

Worrall,  62  N.  J.  Eq.  776,  48  Atl. 
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that  the  estate  should  pass  by  devise,  and  not  by  descent.  This  design 
is,  however,  sometimes  frustrated  by  rules  of  law,  as,  for  example,  tibe 
rule  that  an  heir  may  sometimes  elect  to  take  by  descent,'  or  the  rule 
that  where  the  same  quantity  and  quality  of  estate  is  devised  that  the 
devisee  would  have  acquired  by  descent,  the  title  passes  in  the  more 
favored  way,  i.  e.,  by  descent  and  not  by  purchase.'  However,  if 
land  be  devised  to  an  heir,  while  ordinarily  he  takes  as  heir,  because 
the  better  title,  yet,  the  intent  being  to  devise  free  from  debts,  he  may 
for  this  purpose  be  considered  as  a  devisee.*  So  also,  under  the  rule 
that  descent  is  governed  by  the  statute  existing  at  the  decedent's  death, 
a  statute  regulating  the  descent  of  a  "deceased  child's  share  in  the 
estate"  of  a  decedent  will  not  govern  the  descent  of  property  taken 
by  a  child  under  his  father's  will,  where  the  father  dies  before  the 
statute  and  the  child  afterwards,  but  the  child  takes  as  a  purchaser 
under  the  will,  and  is  regarded  as  a  new  stock  of  descent*  Some 
further  phases  of  the  rules  as  to  taking  by  descent  or  by  purchase  are 
treated  in  this  article  in  connection  with  ancestral  estates,*  and  else- 
where in  this  work  in  connection  with  inheritance  taxes.' 

4.  History  of  Distribution. — In  the  early  days  of  the  common  law, 
the  right  of  succession  to  the  personal  property  of  one  who  died  with- 
out making  any  disposition  thereof  by  will  or  otherwise  can  hardly 
be  said  to  have  been  recognized  at  all.*  When  a  man  died  intestate, 
the  king  as  parens  patriae  took  possession  of  his  effects  for  the  purpose 
of  defraying  the  expenses  of  his  burial,  paying  his  debts,  and  the 
support  of  his  wife  and  children  or  other  kin.*  Later  the  custom 
seems  to  have  been  to  devote  the  personal  property  to  certain  pious 
uses,  even  to  the  point  of  overlooking  the  just  claims  of  creditors 
and  kindred,!*  and  on  account  of  this,  and  other  abuses  in  the  exe- 
cution of  the  trust,  which  was  devolved  on  the  clergy,  it  was  enacted 
by  the  statute  of  Westminster  2,  13  Edward  I.,  which  was  said  to 
be  in  affirmance  of  the  common  law,  that  the  ordinary  should  pay 
the  debts  of  the  intestate  so  far  as  his  goods  extended,  in  the  same 
manner  as  executors  were  bound  in  case  the  deceased  had  left  a  will, 
the  residuum  after  payment  of  debts  remaining  in  the  hands  of  the 
ordinary  to  be  applied  to  any  purposes  his  conscience  might  approve. 

2.  Gilpin  v.   HoUingsworth,  3  Md.       6.  See  infra,  par.  29-32. 
190,  56  Am.  Dec.  737.  7.  See  Taxatioh. 

See  also  Wills.  8.  Note:  12  A.  S.  R.  81. 

3.  Gilpin  v.  HoUingsworth,  3  Md.  9.  Leakey  v.  Maupin,  10  Mo.  368, 
190,  56  Am.  Dec.  737;  Waters  v.  Stick-  47  Am.  Dec.  120;  Stratton  v.  Morris, 
ney,  12  AUen  (Mass.)  1,  90  Am.  Dee.  89  Tenn.  497,  15  S.  W.  87,  12  L.R.A. 
122.  70. 

4.  Robards  v.  Wortham,  17  N.  C.  Note:  12  A.  S.  R.  81. 

173,  22  Am.  Dec.  738.  10.  Johnson  v.  Knights  of  Honor, 

5.  BeU  V.  Seammon,  15  N.  H.  381,   53  Ark.  255,  13  S.  W.  794,  8  L.R.A 
41  Am.  Dec.  706.  732. 
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But  further  abuses  arose  under  the  exercise  of  this  power,  and  Parlia- 
ment again  interposed  and,  by  the  statute  of  31  Edward  III.,  required 
the  ordinary  to  depute  the  next  and  most  lawful  friends  of  the  intes- 
tate to  administer  his  goods,  which  is  the  origin  of  administrations  in 
England.  The  statute  21  Henry  VIII.  enacted  that  administration 
mi^t  be  granted  by  the  ordinary  to  the  widow  of  the  deceased  or 
his  next  of  kin,  or  both  in  his  discretion.  As  the  appointment  of  an 
executor  was  by  the  common  law  a  gift  to  him  of  the  residuum  after 
the  pajnnent  of  funeral  expenses  and  the  debts,  as  a  recompense  for 
his  trouble  in  administering,  so  the  administrator  coming  in  the 
place  of  the  executor  had  the  whole  personal  estate  of  the  intestate 
after  the  payment  of  debts.  The  hardship  of  this  privilege  on  the 
next  of  kin  of  the  intestate  occasioned  the  making  of  the  statute  22 
and  23  Charles  II.,  c.  10,  which  compelled  the  administrator,  after 
the  payment  of  funeral  charges,  debts,  and  all  expenses,  to  distribute 
the  remainder  of  the  personal  estate  to  the  wife  and  children  and 
children's  children,  if  any  there  were,  or  otherwise  to  the  next  of 
kindred  to  the  dead  person. ^^  The  statute  of  distributions  is  said  to 
have  been  borrowed  from  the  ancient  customs  of  London,**  York,  and 
some  other  places ;  "  but  it  was,  in  effect,  an  adoption  of  the  rules  of 
the  civil  law,  whereby  also  it  was  construed.** 

5.  History  of  Descent. — The  laws  of  descent  were  an  organic  part 
of  the  feudal  system,"  and  despite  the  many  changes  which  have 
been  made  in  them  by  the  various  statutes,  the  heir  still  succeeds 
the  ancestor  in  the  ownership  of  the  estate,  precisely  as  he  did  under 
the  feudal  law,  that  is,  his  right  of  succession  is  based  on  the  same 
principle  which  regulated  succession  under  purely  feudal  organiza- 
tions." But  the  English  rules  or  canons  of  inheritance  in  their 
most  essential  features  have  not  found  favor  in  the  United  States,  and 
have  been  very  generally  rejected  and  replaced  by  rules  regulating 
the  descent  of  real  estate,  which,  in  the  main,  will  be  found  to  be 
the  converse  of  tiiose  which  have  obtained  in  England,  the  theory 
of  the  American  courts  and  legislatures  alike  being  that  the  old 
canons  are  for  the  most  part  inconsistent  with  the  character  and 

Note:  12  A.  S.  R.  81.  IS.  Leakey  v.  Maupin,  10  Mo.  368, 
H.  Leakey  v.  Maupin,  10  Mo.  368,  47  Am.  Dec.  120. 
47  Am.  Dec  120  j  Marsellis  v.  Thai-  14.  Marsellis  v.  Thalhimer,  2  Paige 
himer,  2  Paige  Ch.  (N.  T.)  35,  21  Am.  Ch.  (N.  Y.)  35,  21  Am.  Dee.  66. 
Dec.  66;  Bufford  v.  HoUiman,  10  Tex.  16.  Kean  v.  Hofifeeker,  2  Har.  (Del.) 
560,  60  Am.  Dec.  223.  103,  29  Am.  Dec.  336;  Perry  v.  Straw- 
Notes:  23  Am.  Dec.  201;  12  A.  S.  R.  bridge,  209  Mo.  621,  108  S.  W.  641, 
81;  112  A.  S.  R.  728,  729.  123  A.  S.  R.  510, 14  Ann.  Cas.  92,  16 

12.  Leakey  v.  Maupin,  10  Mo.  368,  L.R.A.(N.S.)  244. 

47  Am.  Dec.  120;  Walker  v.  Walker,  16.  Perry  v.  Strawbridge,  209  Mo. 

66  N.  H.  390,  31  Atl.  14,  49  A.  S.  R.  621,  108  S.  W.  641, 123  A.  S.  R.  510, 

616.  27  L.R.A.  799;  Thayer  y.  Thayer,  14  Ann.  Cas.  92,  16  L.R.A.(N.S.)  244. 
14  Vt.  107,  39  Am.  Dec.  211. 
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policy  of  oar  goverDment,  and  not  calculated  to  promote  the  true 
interests  of  its  citizens.*'  Certainly  no  attempt  has  been  made  to 
preserve  entire  the  rules  of  descent  established  by  the  common  law.** 
Moreover,  the  laws  of  descent  among  the  New  England  settlers  were 
not  those  of  the  mother  country,*'  but  rather  grew  out  of  the  cus- 
toms and  usages  of  the  people.*"  So,  it  is  said,  our  laws  of  descent 
constitute  an  equitable  system  based  on  the  general  sentiments  of 
mankind,  and  not  on  the  obsolete  feudal  reasons  on  which  the  com- 
mon law  doctrine  of  inheritance  of  real  estate  was  founded.* 

6.  Basis  of  American  Statutes,  and  General  Rules  of  Construction. — 
It  has  been  declared  that  the  original  laws  of  descent  and  the  stat- 
utes of  most  of  the  states  were  borrowed  largely  from  the  common  law, 
that  they  are  with  some  modifications  expressive  of  the  common  law, 
and  that  the  general  scope  of  our  laws  of  descent  and  distribution 
is  along  the  line  of  the  common  law.*  But  the  statutory  changes 
have  been  so  great  that  it  would  seem  more  proper  to  say  that  gener- 
ally in  the  United  States  the  English  law  of  descent,  in  its  essential 
features,  has  been  rejected,  and  each  state  has  established  a  law  for 
itself,*  the  basis  of  which,  it  is  declared,  is  the  statute  of  distribu- 
tions and  the  civil  law.  Furthermore,  it  is  declared  to  be  founded 
on  the  great  principles  of  justice,  with  the  object  of  making  such  a 
will  for  the  intestate  as  he  would  himself  probably  make,  its  obvious 
policy  being  to  follow  the  lead  of  the  natural  affections,  and  to  con- 
sider as  most  worthy  the  claims  of  those  who  stand  nearest  to  the 
affections  of  the  last  occupant.^  So,  while  the  statutes  of  descent 
and  distribution  of  most  of  the  states  are  modeled  after  the  common 
law,  it  is  clear  that  much  of  that  law  has  been  discarded  as  being 
unfitted  to  our  institutions.*     There  has  been  an  effort  to  abolish 

17.  Hill  V.  Heard,  104  A]^  23, 148  S.  Kean  v.  Hoffecker,  2  Har.  (Del.) 
S.  W.  254,  Ann,  Cas,  1914C  403,  42  103,  29  Am,  Dec.  336;  Kochersperger 
L.R.A.(N.S.)  446;  Kean  v.  Hoflfecker,  v,  Drake,  167  HI.  122,  47  N.  E.  321, 
2  Har.  (Del.)  103,  29  Am.  Dec.  336;  41  L.R.A.  446;  Collins  v.  Metropolitan 
Bennett  v.  Toler,  15  Grat.  (Va.)  588,  Life  Ins.  Co.,  232  HI.  37,  83  N.  E. 
78  Am.  Dec.  638.  542,  122  A.  S.  R.  54,  13  Ann.  Cas. 

18.  Hillhouse  v.  Chester,  3  Day  129,  14  L.R.A.(N.S.)  356;  North  v. 
(Conn.)  166,  3  Am.  Dec.  265;  Crane  Graham,  235  111.  178,  85  N.  E.  267, 
V.  Reeder,  21  Mich.  24,  4  Am,  Rep.  126  A.  S.  R.  189,  18  L.R.A.(N.S.) 
430.  624;    National    Safe    Deposit    Co.   v, 

19.  Stockton  V.  Frazier,  81  Ohio  St.  Stead,  250  lU.  584,  95  N.  E.  973,  Ann. 
227,  90  N.  E.  168,  26  L,R.A.(N.S.)  Cas.  1912B  430;  Smallman  v.  Powell, 
603.  18  Ore.  367,  23  Pae.  249,  17  A.  S.  R. 

20.  Dickinson's  Appeal,  42  Conn.  742;  Finley  v.  Brown,  122  Tenn.  316, 
491,  19  Am,  Rep.  553.  123  S.  W.  359,  25  L.R.A.(N.S.)  1285. 

1.  Estate  of  Smith,  131  Cal.  433,  63  4.  Prescott  v.  Carr,  29  N.  H.  453, 
Pae.  729,  82  A.  S.  R.  358.  61  Am.  Dec.  652;  Bennett  v,  Toler, 

2.  Perry  v.  Strawbridge,  209  Mo,  15  Grat.  (Va.)  588,  78  Am.  Dec.  638. 
621,  108  S.  W.  641,  123  A.  S.  R.  510,  6.  Ector  v.  Grant,  112  Ga.  557,  37 
14  Ann.  Cas.  92,  16  L.R.A.(N.S.)  244.  S.  E.  984,  53  L.R.A.  723;  Crane  v. 
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the  hardships  and  inequalities  of  the  EngUsh  rules  of  descent  as  to 
realty,  sind  to  adopt  the  more  reasonable  rules  of  inheritance  derived 
from  the  statutes  providing  for  the  distribution  of  the  personal  estate,* 
and,  this  having  been  done,  in  most  of  the  states  the  statutes  provide 
for  the  descent  of  personalty  in  the  same  manner,  in  the  same  pro- 
portions, and  to  the  same  persons,  as  real  estate.'  From  the  divergent 
views  as  to  the  basis  of  the  law  as  a  whole,  however,  as  well  as  from 
the  combination  of  the  civil  and  common  law  systems,'  there  has 
followed  some  difference  of  opinion  as  to  how  far  the  common  or 
civil  law  is  to  be  looked  to  for  precedent.*  Thus,  it  has  been  held 
that  the  common  law  must  be  looked  to  for  the  meaning  of  words 
and  terms  used  in  the  statutes,*"  and  that  a  statute  will  be  deemed 
to  apply  only  to  those  cases  in  which  it  may  operate  without  abro- 
gating any  principle  of  the  common  law  not  necessarily  repealed  by 
it;  **  while,  on  the  other  hand,  it  is  declared  that  the  terms  used  in 
it  should  not  be  construed  with  reference  to  like  terms  in  an  act 
of  Parliament,  but  rather  with  reference  to  their  ordinary,  popular 
signification,**  and  that  where  the  legislature  adopts  a  particular 
rule  of  the  canon  law,  as  that  fixing  the  reckoning  of  degrees  of  con- 
sanguinity, this  is  no  indication  that  it  was  the  intention  to  keep 
in  force  all  the  provisions  of  the  canon  law  in  reference  to  inheri- 
tance, though  no  contrary  rule  is  expressly  laid  down  in  the  statute.** 
7.  Inheritance  as  a  Natural  Right. — It  has  been  asserted  in  a  com- 
paratively recent  case,  that  the  right  to  demand  that  property  pass 
by  inheritance  or  will  is  an  inherent  right  subject  only  to  reason- 
able regulation  by  the  legislature.**     It  seems,  however,  that  no 

Reeder,  21  Mich.  24,  4  Am.  Rep.  430;  441,  86  N.  E.  1018,  88  N.  E.  516, 139 

Preseott  v.  Carr,  29  N.  H.  453,  61  Am.  A.  S.  R.  404,  27  L.R.A.(N.S.)  220. 
Dec.  652;  Burlington  v.  Fosby,  6  Vt.       11.  Cooley     v.     Dewey,     4     Pick. 

83,  27  Am.  Dec.  535.  (Mass.)   93,  16  Am.  Dec.  326;  Jack- 

6.  Ector  V.  Grant,  112  Ga.  557,  37  son  v.  Fitzsimmons,  10  Wend.  (N.  Y.) 
S.  E.  984,  53  L.R.A.  723.  9,  24  Am.  Dec.  198. 

7.  Hillhoase  v.  Chester,  3  Day  12.  Dickinson's  Appieal,  42  Conn. 
(Conn.)  166,  3  Am.  Dec.  265;  North  491,  19  Am.  Rep.  553. 

V.  Graham,  235  lU.  178,  85  N.  E.  267,  13.  Ector  v.  Grant,  112  Qa.  557,  37 

126  A.   S.  R.   189,  18  L.R.A.(N.S.)  S.  E.  984,  53  L.R.A.  723. 

624;  Hatson  v.  Merrifleld,  51  Ind.  24,  14.  Nunnemacher  v.  State,  129  Wis, 

19  Am.  Rep.  722;  Fiscus  v.  Moore,  121  190,  108  N.  W.  627,  9  Ann.  Cas.  711 

Ind.  547,  23  N.  E.  362,  7  L.R.A.  235;  and  note,  9  L.R.A.(N.S.)  121  and  note, 

McCIure  v.  Dee,  115  la.  546,  88  N.  wherein  the  court  in  its  majority  opin- 

W.  1093,  91  A.  S.  R.  181;  Cooley  v.  ion  said:     "We  are  fully  aware  that 

Dewey,  4  Pick.  (Mass.)  93,  16  Am.  the    contrary    proposition    has    been 

Dec.  326;  Preseott  v.  Carr,  29  N.  H.  stated  by  the  great  majority  of  the 

453,  61  Am.  Dec.  652.  courts  of  this  country,  including  the 

8.  See  supra,  par.  7.  Supreme  Court  of  the  United  States. 

9.  See  paragraphs  dealing  with  par-  The  unanimity  with  which  it  is  stated 
ticular  matters  of  descent  and  dis-  is  perhaps  only  equalled,  by  Uie  pau- 
tribution.  city  of  reasoning  by  which  it  is  sup- 

10.  Trnelove  v.  Trudove,  172  Ind.   ported,* 
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authority  can  be  found  to  support  this  view,  which  is  contrary,  further- 
more, to  that  of  all  the  historians  of  law  and  of  all  economic  writers. 
Indeed,  the  entire  body  of  the  law  of  descent  and  distribution 
seems  to  have  been  built  upon  the  opposite  conclusion,*'  viz., 
that  the  right  to  take  property,  either  real  or  personal,  by  inheritance 
is  purely  statutory,**  and  it  is  said  that  all  statutes  regulating  the 
descent  and  distribution  of  intestate  estates  may  be  considered  as 
positive,  and,  in  some  degree,  arbitrary  rules,*'  which  cannot  be 
changed  by  the  court  in  order  to  make  them  conform  to  ita  concep- 
tion of  right  and  justice  in  particular  cases.** 

8.  Extent  of  Legislative  Control  of  Inheritance. — ^As  the  right  to 
take  by  descent  is  property  only  by  reason  of  the  fact  that  the  law- 
making body  has  seen  fit  to  make  it  such,*'  the  legislature  has  abso- 
lute power  to  control  the  manner  in  which  property  shall  descend 

16.  Notes:   9  L.R.A.(N.S.)    121;   9  76,  41  A.  S.  R.  569,  25  L.R.A.  632; 

Ann.  Cas.  726.  Crane  v.  Reeder,  21  Mich.  24,  4  Am. 

16.  Wallace  v.  Myers,  38  Fed.  184,  Rep.  430;  State  v.  Bazille,  97  Minn. 

4  L.R.A.  171;  In  re  Ingram,  78  Cal.  11,  106  N.  W.  93,  7  Ann.  Cas,  1056, 

586,  21  Pae.  435,  12  A.   S.   R.   80;  6    L.R.A.(N.S.)    732;    Gelsthorpe   v. 

Estate  of  Donnelly,  125  Cal.  417,  58  FumeU,  20  Mont.  299,  51  Pac.  267, 

Pac.  61,  73  A.  S.  R.  62;  Estate  of  39  L.R.A.  170;  Cxirry  v.  Spencer,  61 

Stanford,  126  Cal.  112,  54  Pac.  259,  N.  H.  624,  60  Am.  Rep.  337;  Matter 

38  Pac.  462,  45  L.R.A.  788;  Estate  of  of  Dows,  167  N.  Y.  227,  60  N.  E.  439, 
Porter,  129  Cal.  86,  61  Pac.  659,  79  88  A.  S.  R.  509,  52  LJt.A.  433,  af- 
A.  S.  R.  78;  In  re  Kirby,  162  Cal.  91,  firmed  in  183  U.  S.  278,  22  S.  Ct.  213, 
121  Pac.  370,  Ann.  Cas.  1913C  928,  46   U.   S.    (L.   ed.)    196;   Matter   of 

39  L.R.A.(N.S.)  1088;  Sims  v.  Sims,  White,  208  N  Y.  64,  101  N.  E.  793, 
39  Ga.  108,  99  Am.  Dec.  450;  Wunder-  Ann.  Cas.  1914D  75;  State  v.  Guilbert, 
le  V.  Wunderle,  144  111.  40,  33  N.  E.  70  Ohio  St.  229,  71  N.  E.  636,  1  Ann. 
195,  19  L.R.A.  84;  Kochersperger  v.  Cas.  25;  Armstrong  v.  Armstrong,  1 
Drake,  167  111.  122,  47  N.  E.  321,  41  Ore.  207,  75  Am.  Dec.  555;  State  v. 
L.R.A.  446;  Storrs  V.St.  Luke's  Hospi-  Alston,  94  Tenn.  674,  30  S.  W.  750, 
tal,  180  111.  368,  54  N.  E.  185,  72  A.  S.  28  L.R.A.  178;  Powers  v.  Morrison, 
R.  211;-  Estate  of  Speed,  216  lU.  23,  88  Tex.  133,  30  S.  W.  851,  53  A.  Sv 
74  N.  E.  809,  108  A.  S.  R.  189;  In  re  R.  738,  28  L.R.A.  521;  In  re  Hickok, 
Mulford,  217  lU.  242,  75  N.  E.  345,  78  Vt.  259,  62  Atl.  724,  6  Ann.  Cas. 
108  A.  S.  R.  249,  3  Ann.  Cas.  986,  578;  Eyre  v.  Jacob,  14  Grat.  (Va.) 
1  L.R.A.(N.S.)  341;  Collins  v.  Met-  422,  73  Am.  Dec.  367;  Bickford  v. 
ropolitan  Life  Ins.  Co.,  232  HI.  37,  Stewart,  55  Wash.  278,  104  Pac.  263, 
S3  N.  E.  542,  122  A.  S.  R.  54,  13  106  Pac.  U15,  34  L.R.A.(N.S.)  623. 
Ann.  Cas.  129,  14  L.R.A.(N.S.)  356;  Notes:  9  L.R.A.(N.S.)  121;  9  Ann. 
North  V.  Graham,  235  lU.  178,  85  N.  Cas.  726. 

E.  267,  126  A.  S.  R.  189,  18  L.R.A.  17.  Haven  v.  Foster,  9  Pick.  (Mass.) 
(N.S.)  624;  National  Safe  Deposit  Co.  112,  19  Am.  Dec.  353. 
V.  Stead,  250  111.  584,  95  N.  E.  973,  18.  In  re  Ingram,  78  Cal.  586,  21 
Ann.  Cas.  1912B  430;  Markover  v,  Pac.  435, 12  A.  S.  R.  80;  In  re  Kirby, 
Krauss,  132  Ind.  294,  31  N.  E.  1047,  162  Cal.  91,  121  Pac.  370,  Ann.  Cas. 
17  L.R.A.  806;  Ferry  v.  CampbeU,  110  1913C  928, 39  L.R.A,  (N.S.)  1088;  Sims 
la.  290,  81  N.  W.  604,  50  L.R.A.  92;  v.  Sims,  39  Ga.  108,  99  Am.  Dec.  450. 
fitat*  V.  Hamlin.  86  Me.  495,  30  Atl.      19.  See  supra,  par,  7. 
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and  be  disiaributed,**  subject,  of  course,  (o  constitutional  limita- 
tions,* which,  however,  place  no  limit  on  the  general  legislative  con- 
trol.* Accordingly,  when  a  man  dies  intestate  the  supreme  author- 
ity of  the  law  may  give  his  personal  property  away  according  to  it^ 
absolute  will  and  pleasure,*  may  enlarge  the  privilege  of  freedom  from 
appropriation  to  the  payment  of  debts,*  may  impose  conditions  or 
burdens  on  a  right  of  succession,'  or  may  even  declare  that  on  the 
death  of  a  person  his  property  shall  be  applied  to  the  payment  of 
his  debts,  and  the  residue  appropriated  to  public  uses.*  Similarly, 
the  legislature  may,  at  will,  change  the  laws  of  descent  and  distribu- 
tion,' subject  only  to  the  preservation  of  rights  already  vested  by 

20.  Estate  of  Porter,  129  Cal.  86,  4.  Cross  v.  Benson,  68  Kan.  495,  75 

61  Pac.  659,  79  A.  S.  R.  78;  In  re  Pac.  558,  64  L.R.A.  560. 

Kirby,   162    Cal.   91,   121    Pac.   370,  5.  Wallace  v.  Myers,  38  Fed.  184, 

Ann.  Cas.  1913C  928,  39  L.R.A.(N.S.)  4  L.R.A.  171;  In  re  Stanford,  126  Cal. 

1088;  Wunderle  v.  Wunderle.  144  HI.  112,   54   Pac.   259,   58   Pac.  462,   45 

40,    33    N.    E,    195,    19    L.R.A.    84;  L.R.A.  788;  Kochersperger  v.  Drake, 

Kochersperger  v.  Drake,  167  lU.  122,  167  HI.  122,  47  N.  E.  321,  41  L.R.A. 

47  N.  E.  321,  41  L.R.A.  446;  National  446;  In  re  Speed,  216  Dl.  23,  74  N. 

Safe  Deposit  Co,  v.   Stead,  250  lU.  E.  809,  108  A.  S.  R.  189;  Ferry  v. 

584,  95  N.  E.  973,  Ann.  Cas.  1912B  Campbell,  110  la.  290,  81  N.  W.  604, 

430;   Markover  v.   Krauss,  132   Ind.  50  L.R.A.  92;  State  v.  Hamlin,  86  Me. 

294,  31  N.  E.  1047,  17  L.B.A.  806;  495,  30  Atl.  76,  41  A.  S.  R.  569,  25 

State  V.  Hamlin,  86  Me.  495,  30  Atl.  L.R.A.  632;  State  v.  BaziUe,  97  Minn. 

76,  41  A.  S.  R.  569,  25  L.R.A.  632;  11,  106  N.  W.  93,  7  Ann.  Cas.  1056, 

Eyre  v.  Jacob,  14  Grat.   (Va.)   422,  6    L.R.A.(N.S.)    732;    Gelsthorpe    v. 

73  Am.  Dec.  367;  Bickford  v.  Stewart,  Fumell,  20  Mont.  299,  51  Pac.  267,  39 

55  Wash.  278,  104  Pac.  263,  106  Pac.  L.R.A.  170;  Curry  v.  Spencer,  61  N. 

1115,  34  L.R.A.(N.S.)  623:  H.  624,  60  Am.  Rep.  337;  Matter  of 

.     1.  Wallace  v.  Myers,  38  Fed,  184,  Dows,  167  N,  Y.  227,  60  N.  E.  439,  88 

4  L.R.A.  171;    Cross  v.   Benson,  68  A.  S.  R.  509,  52  L.R.A.  433,  affirmed, 

Kan.   495,   75   Pac.    558,   64   L.R.A.  183  U.  S.  278,  22  S.  Ct.  213,  46  U.  S. 

560;  Stete  v,  Hamlin,  86  Me.  495,  30  (L.  ed.)    196;   State  v.  GuUbert,  70 

Att.  76,  41  A,  S.  R.  569,  25  L.R,A,  Ohio  St.  229,  71  N.  E.  636,  1  Ann. 

632;  Gelsthorpe  v,  Fumell,  20  Mont  Cas.  25;  State  v,  Alston,  94  Tenn.  674, 

299,   51    Pac.    267,    39    L.R.A.    170;  30  S.  W.  750,  28  L.R.A.  178;  In  re 

Curry  v.  Spencer,  61  N.  H.  624,  60  Hickok,  78  Vt.  259,  62  Atl.  724,  6 

Am.  Rep.  337;  Stratton  v.  Morris,  89  Ann.  Cas.  578.    See  Taxation  (inher- 

Tenn.  497,  15  S.  W.  87,  12  L.R.A.  70.  itance  taxes). 

See  Constitutional  Law,  vol.  6,  p.  6.  Wallace  v.  Myers,  38  Fed.  184, 

314.  4  L.RA.  121;   State  v.  Hamlin,  86 

2.  Eochefsperfcer  v.  Drake,  167  111.  Me.  495,  30  Atl.  76,  41  A.  S.  R.  569, 
122,  47  N.  E.  321,  41  L.RA.  446;  25  LJl. A.  632;  Eyre  v.  Jacob,  14  Grat. 
Cross  T.  Benson,  68  Elan.  495,  75  Pac.  (Va.)  422,  73  Am.  Dec.  367. 

558,  64  LJI.A.  560;  Matter  of  White,  7.  Hatcher  v.  Bickford,  60  Ark.  169, 

268  N.  Y.  64,  101  N.  E.  793,  Ann.  29  S.  W.  641,  27  L.RA.  507;  Wun- 

Cas.  1914D  75;  Bickford  v.  Stewart)  derle  v.  Wunderle,  144  111.  40,  33  N.  B. 

55  Wash.  278,  104  Pac,  263,  106  Pac.  195,  19  L.R.A.  84;  Eoohersperger,  v. 

U15,  34  L.R.A.(N.S.)   623.  Drake,  167  HL  122,  47  N.  E.  321,  41 

3.  Armstrong  v.  Armstrong,  1  Ore.  L.R.A.  446;  In  n  Speed,  216  Dl.  23, 
207,  75  Am.  Dec.  555.  74  N.  E.  809,  108  A.  S.  B.  189;  GiUi- 
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the  operation  of  the  prior  law.*  Jurisdictionally,  descent  is  entirtly 
subject  to  the  local  regulation  and  control  of  the  several  states.*  I'he 
power  of  the  legislature  with  respect  to  the  liability  of  the  estate  for 
the  intestate's  debts  is  considered  elsewhere  in  this  article. i* 

9.  OperAtion  and  Effect  of  Change  in  Inheritance  Laws. — ^Any 
change  in  the  law  of  descent  operates  instantly  on  all  estates  which 
may  subsequently  descend.*^  The  legislature  may  change  or  make 
the  so-called  legislative  will  at  any  time  before  it  takes  effect,  or 
becomes  executed,  and  of  course  any  right  growing  out  of  it  and 
dependent  on  such  will  for  its  existence  must  be  corro^ondingly 
changed  or  revoked.  Under  this  rule  it  has  even  been  held  that  the 
law  existing  at  the  time  of  distribution  of  personalty  controls,  though 
different  from  that  obtaining  at  the  time  of  the  intestate's  death.^* 
But  both  on  principle  and  authority  the  better  rule  seems  to  be  that 
after  the  intestate's  death  no  change  can  be  made  which  will  take 
away  the  rights  of  the  heirs  and  distributees  as  of  that  time,**  or 
which  will  operate  to  divest  an  estate  which  has  vested  under  the  law 
at  the  time  of  the  death.**  Accordingly  it  is  held  that  an  estate 
must  be  distributed  according  to  the  laws  of  distribution  in  force 
at  the  time  of  the  intestate's  death,*'  and  that  the  rights  of  heirs  not 
provided  for  by  will  are  governed  by  the  law  in  force  at  the  testator's 
death,  and  not  by  that  obtaining  at  the  time  of  the  execution  of  the 
will.**  Even  if  the  vesting  of  an  estate  is  suspended  until  the  hap- 
pening of  some  event,  yet  when  the  event  does  happen  the  right  by 
descent  depends  on  the  law  as  it  stood  when  the  descent  was  cast.*' 

am  V.  Guaranty  Trust  Co.,  186  N.  Y.  HI.  23,  74  N.  E.  809,  108  A.  S.  B.' 

127,  78  N.  E.  697,  116  A.  S.  R.  536;  189;  Crane  v.  Reeder,  21  Mich.  24,  4 

Armstrong  v.  Armstrong,  1  Ore.  207,  Am.  Rep.  430;  Bell  v.  Scammon,  15 

75  Am.  Dec.  555;  Strattori  v.  Morris,  N.  H.  381,  41  Am.  Dec.  706;  Allen  v. 

89  Tenn.  497,  15  S.  W.  87, 12  L.R.A.  Colburn,  65  N.  H.  37,  17  Atl.  lOBO, 

70.  23  A.  S.  R.  20;  Stratton  Claimants  v. 

Note:  12  A.  S.  R.  93.  Morris  Claimants,  89  Tenn,  497,  15  S 

8i  See  infra,  par.   9.  W.  87,  12  L.R.A.  70. 

9.  Anderson  v.  Bell,  140  Ind.  375,  Notes:  75  Am.  Dec.  559;  84  A.  S. 
39  N,  E.  735,  29  L.B.A.  541;  Cummins  R.  449.    See  infra,  par.  68-76,  as  to 
V.  Reading  School  Dist.,  206  Pa.  St.  when  the  title  or  rights  of  the  hnr« 
469,  56  Atl.  16,  98  A.  S.  R.  790.    See  or  distributees  become  vested. 
CONPLIOT  or  Laws,  vol.  5,  p.  929.  14.  Donovan  v.  Pitcher,  53  Ala.  411. 

10.  See   infra,   par.   105.  25  Am.  Rep.  634. 

11.  Wnnderle  v.  Wunderle,  144  HI.       16.  Allen  v.  Colburn,  65  N.  H.  37, 
40,  33  N.  E.  195,  19  L.R.A.  84.  17  Atl.  1060,  23  A.  S.  R.  20. 

12.  Armstrong  v.  Armstrong,  1  Ore.       16.  Lorieux  v.  Keller,  5  la.  196,  68 
207,  75  Am.  Dec.  555.  Am.  Dec.  696. 

IS.  Donovan  v.  Pitcher,  53  Ala.  411,       17.  North  v.  Graham,  235  HI.  178, 
25  Am.  Rep.  634;  Wunderle  v.  Wun-  85  N.  E.  267,  126  A.  S.  B.  189,  18 
derle,  144  Dl.  40,  33  N.  E.  195,  19  L.R.A.(N.S.)  624. 
L.R.A.  84;  In  re  Speed's  Estate,  216 
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n.  Persons  Who  Taee  and  Their  Shakes 

Common  Law  Canons  and  Statutory  Course  Oeneratly 

10.  Canons  Stated;  General  Scope  of  Statutes;  Presumption  that 
Heirs  Exist. — ^Formerly,  six  canons  of  descent  were  recognized,  by 
the  application  of  which  it  was  supposed  that  every  conceivable  case 
could  be  determined.  The  first  was  that  inheritance  shall  lineally 
descend  to  the  issue  of  the  person  who  last  died  actually  seised  in 
infinitum,  but  shall  never  lineally  ascend.  The  second  declared  that 
the  male  shall  be  admitted  before  the  female.  Daughters,  however, 
notwithstanding  this  canon,  succeeded  to  inheritances  before  collat- 
eral relatives;  and  females  were  preferred  to  more  remote  males.  The 
third  canon  provided  that  where  there  were  two  or  more  males  in 
equal  degree,  the  oldest  only  should  inherit;  but  the  females  all 
together.  The  fourth  was  that  all  Uneal  descendants  in  infinitum 
of  any  person  deceased  shall  represent  their  ancestor,  that  is,  shall 
stand  in  the  same  place  as  the  ancestor  himself  would  have  done  had 
he  been  living.  Under  the  fifth  canon,  on  the  failure  of  lineal  descend- 
ants or  issue  of  the  person  last  seised,  the  inheritance  shall  descend 
to  his  collateral  relations  of  the  blood  of  the  purchaser,  subject  to 
the  three  preceding  rules.  The  sixth  and  last  canon  was  that  the 
collateral  heir  of  the  person  last  seised  must  be  his  next  collateral 
tcinsman  of  the  blood.**  The  first,  second,  and  third  of  these  canons 
have  practically  been  abolished,  though  the  first  is  still  recognized 
to  a  limited  extent  in  some  jurisdictions.  The  fourth  has  been  very 
generally  adopted.  The  fifth  and  sixth  have  been  substantially  modi- 
fied.** And  as  a  whole  they  have  been  replaced  by  the  provisions 
of  the  statutes  of  descent,  which  now  furnish  the  exclusive  rules  by 
which  the  course  of  descent  is  determined,'*  and  which  may  or  may 
not  recognize  the  natural  degrees  of  consanguinity.*  Accordingly, 
when  the  statute  casts  the  descent  upon  a  certain  person  the  only 
other  question  to  be  considered  is  whether  he  has  capacity  to  take  by 
inheritance,'  the  most  general  qualification,  under  both  statute  and 

18.  Hunt  v.  Kingston,  3  Misc.  309,       2.  Wunderle  v.  Wunderle,  144  111. 
23  N.  Y.  S.  352, 19  L.R.A.  377.  40,  33  N.  E.  195,  19  L.R.A.  84.    See 

Note:  12  A.  S.  R.  93.  infra,  par.  12.    See  also  Adoptiok  of 

19.  Note:  12  A,  S.  R.  93.  Children,  vol.  1,  pp.  613-18;  Alieks, 

20.  In  xe  Speed's  Estate,  216  HI.  23,  vol.  1,  pp.  808-817;  Bastards,  vol.  3, 
74  N.  E.  809, 108  A.  S.  R.  189;  Bnice  pp.  772-781. 

V.  Bissell,  119  Ind.  525,  22  N.  E.  4, 12  In  1859  free  persons  of  color,  re- 

A.  S.  R.  436;  Truelove  v.  Truelove,  siding  in  Ohio,  whose  ancestois  had 

172  Ind.  441,  86  N.  E.  1018,  88  N.  E.  been  slaves,  were  not  citizens  of  the 

516, 139  A.  S.H.  404,  27L.R.A.(N.S.)  United  States,  nor,  as  to  their  rela- 

220;  Dokes  v.  Fanlk,  37  8.  C.  255, 16  tions  with  other  states  or  the  citisens 

S.  E.  122,  34  A.  S.  B.  745.  of  other  states,  were  they  citizens  of 

1.  See  snpra,  par.  7,  8;  infra,  par.  Ohio.    They  could  not  acquire  a  resi- 

'^  dence  in  Alabama,  and  consequently 
^          K.  O.  L,  Vol.  K.— 2.                 17 
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common  law,  of  capacity  being  that  only  persons  in  being  when 
descent  is  cast  can  inherit.*  But  the  presumption  is  that  every  deceased 
person  leaves  heirs  or  next  of  kin  capable  of  inheriting.* 

U.  Common  or  Civil  Law  as  Determining. — ^By  reason  of  the  diver- 
gence of  opinion  as  to  the  source  of  intestate  laws  and  of  the  combin- 
ing of  the  two  systems,  as  commonly  found  in  the  statutes,*  there 
has  been  a  constant  struggle  in  the' courts  between  the  civil  law  rules 
and  certain  principles  of  the  feudal  law  which  required  the  heir  to 
be  capable  of  taking  an  immediate  beneficial  interest  in  the  estate.* 
According  to  one  view,  whenever  a  statute  does  not  prescribe  in  a 
given  case  to  whom  an  estate  shall  descend,  the  common  law  rule 
prevails  for  ascertaining  who  is  the  person  or  heir  entitled  to  take,' 
the  theory  being  that  the  statute  was  only  intended  to  change  the 
common  law  canons  of  descent,  and  not  as  an  enabling  statute  to 
give  capacity  to  persons  to  take  by  descent  in  cases  where,  by  the 
common  law,  they  were  incapable  of  inheriting  by  reason  of  alienage 
or  other  disability,*  and  that  though  the  statute  of  distributions  is 
borrowed  from  the  civil  law,  it  does  not  repeal  the  common  law,  but 
merely  provides  for  the  distribution  of  property  according  to  the 
rules  of  the  civil  law  among  lawful  kindred,  without  adopting  its 
principles  in  settling  who  shall  compose  that  kindred.*  On  the  other 
hand,  it  has  been  declared  that  especially  under  the  statute  of  dis- 
tributions we  must  resort  to  the  civil  law  for  the  purpose  of  deter- 
mining who  are  to  take  under  its  provisions,"  and,  more  broadly, 
tliat  the  inheritance  statutes  ought,  at  all  times,  to  be  liberally  con- 
strued in  favor  of  those  to  whom  the  intestate  himself,  had  he  made 
u  will,  might  be  supposed  to  be  most  favorable,  without  reference  to 
common  law  rules  or  feudal  disabilities.** 

12.  Blood  Relationship  as  Basis;  Bastards;  Adopted  Children. — 
In  a  general  way,  it  may  be  said  that  laws  of  descent  and  distribu- 
tion are  built  on  and  around  the  idea  of  blood  kinship,"  or,  as 

could  not  inherit  lands  there.  Dono-  7.  Cooley  v.  Dewey,  4  Pick.  (Mass.) 
van  V.  Pitcher,  53  Ala.  411,  25  Am.  93,  16  Am.  Dec.  326;  Jackson  v.  Fitz- 
Rep.  634.  Simmons,  10  Wend.  (N.  Y.)  9,  24  Am. 

.  3.  Donovan  v.  Pitcher,  53  Ala.  411,  Dec.  198;  Hunt  v.  Eongston,  3  Misc. 
25  Am.  Rep.  634;  Garrison  v.  Hill,  309,  23  N.  Y.  S.  352,  19  L.R.A.  377; 
79  Md.  75,  28  Atl.  1062,  47  A.  S.  R.   Smallman  v.  Powell,  18  Ore.  367,  23 
363.     As  to  after-born  children,  see  Pac.  249,  17  A.  S.  R.  742. 
infra,  par.  33-37.  8.  Jackson    v.    Fits    Simmons,    10 

4.  Chicago  v.  Major,  18  Dl.  349,  68  Wend.  (N.  Y.)   9,  24  Am.  Deo.  198. 
Am.  Dec.  553;  Wunderle  v.  Wunderle,      9.  Cooley  v.  Dewey,  4  Pick.  (Mass.) 
144  lU.  40,  33  N.  E.  195,  19  L.RA.  93,  16  Am.  Dec.  326. 
84;  Modern  Woodmen  of  America  v.       10,  Marsellis  v.  Thalhimer,  2  Paig* 
Ghromley,  41  Okla.  532,  139  Pac.  306,   (N.  Y.)  35,  21  Am.  Dec.  66. 
L.R.A.  1915B  728.  11.  Bennett  v.  Toler,  15  Grat  (Va.) 

6.  See  supra,  par.  4-6.  588,  78  Am.  Dec.  638. 

6.  Marsellis  v.  Thalhimer,  2  Paig:e       12.  Merritt  y.  Morton,  143  Ky.  183, 
(N.  Y.)  35,  21  Am.  Dec.  66.  136  S.  W.  133,  33  L.R.A.(N.S.)  189; 
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declared  by  Chancellor  Kent,  the  right  to  transmit  property  by 
descent  to  one's  own  offspring  is  dictated  by  the  voice  of  nature." 
And,  though,  from  time  to  time,  various  changes  have  been  made  in 
the  statutes  of  descent  and  distribution,  the  principle  that  a  man's 
intestate  property  shall  go  to  his  own  heirs,  or  next  of  kin,  has  been 
at  all  times  recognized  and  preserved.**  It  may  stand  assumed  that 
consanguinity  is  so  fundamental  in  such  statutes  that  it  may  be 
ignored  by  construction  only  when  courts  are  forced  ,to  do  so,. either 
by  the  terms  of  an  express  statute  or  by  inexorable  implication.*'  So, 
even  in  the  case  of  those  incapable  of  making  a  will,  the  statutes 
do  not  proceed  on  the  novel  idea  that  the  state  has  the  right  to  seize 
the  property  of  an  intestate  and  appropriate  it  to  its  own  use,  or 
give  it  away  to  strangers.  On  the  contrary,  they  proceed  on  the 
ancient  doctrine  that  the  king  took  the  custody  of  intestate  prop- 
erty, not  for  his  own  use,  but  to  the  intent  that  it  should  be  preserved 
and  disposed  of  for  the  burial  of  the  deceased,  the  payment  of  his 
debts,  to  advance  his  wife  and  children,  if  he  had  any,  and,  if  not, 
then  those  of  his  blood.**  A  person  is,  with  the  strictest  propriety 
of  language,  affirmed  to  be  of  the  blood  of  another,  where  he  has  a 
portion,  no  matter  how  small,  of  the  same  blood  derived  from  a  com- 
mon ancestor.*'  Even  illegitimate  blood  relationship  is  largely  recog- 
nized by  the  modern  statutes  of  descent  and  distribution.**  The 
rule  of  blood  is  not,  however,  without  exception;  for  not  only  are 
surviving  spouses,**  and  relations  by  affinity,**  accorded  a  certain 
status  as  heirs,  but  adopted  children  are  very  generally  given  capac- 
ity to  inherit  and  to  transmit  by  inheritance  as  though  they  were 
natmral  children.* 

13.  Statutory  Coarse  Generally. — ^From  what  has  been  said  as  to 
the  all-inclusive  power  of  the  legislative  body,'  it  follows  that  no 
attempt  can  be  made  herein  to  do  more  than  outline  the  chief  and 
most  common  characteristics  of  the  statutes  of  the  several  states,  which 

Eockaday  v.  Lynn,  200  Mo.  456,  98  Claimants,  89  Tenn.  497, 15  8.  W.  87, 

S.  W.  585,  118  A.  S.  R,  672,  9  Ann,  12  L.R.A.  70. 

Cas.  775,  8  L.E.A,(N.S.)   117;  Ben-  17.  Note:  29  L.R_&..  544. 

nett  V.  Toler,  15  Grat.  (Va.)  588,  78  !«•  Barron  v.  Zimmerman,  117  Md. 

Am    Dec    638  296,  83  Atl.  258,  Ann.  Cas.  1914D  574 

18.  Strktton'  Claimante    v.    Morris  »°^  i^?**-    ^ee  Bastards,  vol.  3,  pp. 

Oaimanta,  89  Tenn.  497, 15  S.  W.  87,   '^„^  "i"    ..^ .-ro 

io  T  R  A    Tft  !'•  ^®*  mfra,  par.  43-52. 

iz  ii.K.A.  '"•  20.  See  infra,  par.  21-23. 

inQ*-9?r  ''i^^°^^%^  «"•  ^^'^  1-  Lanfenna?  v.  Vanzile,  150  Ky. 
103,  29  Am.  Dec  336,  Stnitton  Claim-  75^  ^50  g  ^  ^qq^  ^^^  f,^  ^g^^^ 

ants  V.  Moms  Claimants,  89  Tenn.  497,  553  and  note. 

15  S.  W.  87,  12  L.R.A.  70.  No^.  39  L.R.A.(N.S.)   914  et  seq. 

16.  HoGkaday  ▼.  Lynn,  200  Mo.  456,       gee  Adoptioh  of  CHiiiDREN.  vol.  1. 
•8  S.  W.  585,  118  A.  8.  R.  672,  9  pp.  618-624. 
Ann.  Cas.  775,  8  L.R.A.(N.S.)   117.       2.  See  supra,  par.  8. 

16.  Stratton    Claimants    y.    Morris 
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themselves  should  be  examined.  The  rules  applicable  as  between 
husbtind  and  wife  are  treated  in  another  portion  of  this  article.'  Sub- 
ject to  the  rights  of  the  surviving  spouse,*  the  estate,  both  real  and 
personal,  passes  to  the  surviving  children.*  Sometimes  the  brothers 
and  sisters  of  a  decedent  are  given  preference  to  his  parents  as  heirs 
of  his  estate,  and  sometimes  his  estate'  descends  partly  to  the  parents 
and  partly  to  the  brothers  and  sisters.  If,  however,  both  parents  of 
the  decedent  are  dead,  then,  in  nearly  all  of  the  states,  the  brothers 
and  sisters  are  next  in  the  order  of  succession.*  It  seems  that  the 
descent  from  a  person  in  the  pedigree  to  his  or  her  brother  or  sister 
must  in  every  case  be  traced  through  the  parent.'  Cousins  do  not 
inherit  immediately  from  each  other,  but  only  mediately  through 
the  parents  of  each,  and  children  cannot  inherit  immediately  from  a 
cousin  of  their  parent.  Hence  though  each  party  might  himself 
be  capable  of  taking,  holding,  and  transmitting  property,  the  one 
cannot  take  by  descent  from  the  other  where  the  ancestor  through 
whom  he  must  trace  his  right  was  incapable  of  holding  the  property.* 
14.  Parent  as  Heir  of  Children;  Minor  Child  Dying  Unmarried. — 
Under  the  first  common  law  canon  of  descent,  an  estate  could  not 
lineally  ascend,  and  hence  parents,  as  such,  could  not  take  an  intes- 
tate's estate,  though  they  might  take  by  virtue  of  some  other  relation- 
ship as  his  next  of  kin,*  but  this  canon  has  been  almost  entirely  done 
away  with  in  the  United  States,  the  statutes  usually  providing  that 
if  the  decedent  leaves  neither  children  nor  descendants  of  children, 
his  estate  is  given  to  one  or  both  of  his  parents,  should  they  survive 
him,  or  is  shared  partly  by  his  parents  and  partly  by  his  other  rela- 
tives,*' or,  as  in  some  states,  the  estate  is  distributed  between  the 

S.  See  infra,  par.  43-55.  170  Mo.  34,  70  S.  W.  241,  59  L.R.A. 

4.  See  infra,  par.  48-52.  748;  Prescott  v.  Carr,  29  N.  H.  453, 

5.  Murdock  v.  Mitchell,  30  Ga.  74,   61  Am.  Dee.  652. 

76  Am.  Dec.  634;  Ector  v.  Grant,  112  Notes:  12  A.  S.  R.  105;  15  L.R.A. 
Ga.  557,  37  S.  E.  984,  53  L.R.A.  723;  302.  As  to  the  rules  as  between  the 
Stinchfield  t.  Emerson,  52  Me.  465,  83  parents  and  brothers  and  sisters,  see 
Am.  Dec.  524;  Welb  v.  Steckelberg,  infra,  par.  14. 
52  Neb.  597,  72  N.  W.  865,  66  A.  S.  7.  Note:  9  Eng.  Rul.  Gas.  305. 
R.  529;  Hattersley  v.  Bissett,  51  N.  8.  Cramer  v,  McCann,  83  Kan.  719; 
J.  Eq.  597,  29  Atl.  187,  40  A.  S.  R.  112  Pac.  832,  37  L.R.A.(N.S.)  108. 
532.  9.  Note:  12  A.  S.  R.  104. 

Note:  12  A.  S.  R.  96.  As  to  whether  10.  Pierson  v.  Armstrong,  1  la.  282, 
they  share  per  capita  or  per  stirpes,  63  Am.  Dec.  440;  Townes  v.  Durbiti, 
see  infra,  par.  24,  25.  3  Mete,  (Ky.)  352,  77  Am.  Dec.  176; 

6.  In  re  Kirby,  162  Cal.  91,  121  Stinehfield  v.  Emerson,  52  Me.  465, 
Pac.  370,  Ann.  Cas.  1913C  928,  39  83  Am.  Dec.  524;  Johnson  v.  Meri- 
L.R.A.(N.S.)  1088;  Terry  v.  Rodahan,  thew,  80  Me.  Ill,  13  Atl.  132,  6  A. 
79  Ga.  278,  5  S.  E.  38,  11  A.  S.  R.  S.  R.  162;  Johnson  v.  Johnson,  170 
420;  Ector  v.  Grant,  112  Ga.  557,  37  Mo.  34,  70  S.  W.  241,  59  L.R.A.  748; 
S.  E.  984,  53  L.R.A.  723;  Succession  Prescott  v.  Carr,  29  N.  H.  453,  61 
of  Petit,  49  La.  Ann.  625,  21  So.  717,  Am.  Dec.  652;  Shown  v.  McMackin, 
62  A.  S.  R.  659;  Johnson  v.  Johnson,   9  Lea  (Tenn.^  601,  42  Am.  Rep.  680; 

20 


Digitized  by 


Google 


9  B.  C.  L.  DESCENT  AND  DISTRIBUTION  «  15 

parents  and  the  intestate's  surviving  spouse.**  In  many  of  the  states 
special  provision  has  been  made  for  the  descent  of  estates  which  have 
bieen  inherited  by  children  who,  subsequently  to  such  inheritance, 
die  without  attaining  their  majority  or  marrying,^*  the  property 
■variously  going  exclusively  to  the  father,**  or  to  the  father  and  mother, 
if  both  are  living,  or  to  the  survivor.**  Under  the  English  statutes  of 
distributions,  where  a  child  entitled  to  personal  estate  dies  intestate  and 
unmarried,  leaving  a  father,  mother,  brother,  and  sister,  the  father  is 
entitled  as  the  next  of  kin  in  the  first  degree  to  the  whole  of  the  per- 
sonal estate,  to  the  exclusion  of  the  others.**  The  general  tendency 
of  the  American  statutes  providing  for  inheritance  by  brothers  and 
sisters  is  to  treat  the  estate  as  though  it  had  never  vested  in  the 
minor  child  and  to  regard  the  inheritance  as  coming,  not  from  the 
child,  but  from  the  father  or  other  parent  from  whom  he  inherited, 
and  to  direct  its  division  among  the  surviving  brothers  and  sisters,  or 
their  issue,  as  though  the  child  had  died  in  the  lifetime  of  ita  ancestor.** 
Under  another  form  of  statute  the  estate  goes  lirst  to  the  parent  from 
whom  it  came  by  gift,  devise,  or  descent,  and  to  the  kindied  of  that 
parent,  and  there  must  be  failure  of  such  kindred  before  the  estate  can 
go  to  the  other  parent  and  his  kindred,  the  effect  of  such  a  statute 
being  to  make  a  maternal  aunt  take  before  the  intestate's  half 
brothers.*"  By  stall  other  statutes  if  a  minor  dies  unmarried,  his 
estate  which  he  has  inherited  from  one  of  his  parents,  in  the  event  of 
his  leaving  no  brother  or  sister  or  any  issue  of  any  deceased  brother  or 
sister,  is  not  treated  as  ancestral  estate,  but  descends  to  his  next  of  kin 
in  equal  degree,  whether  or  not  of  the  blood  of  the  parent  from  whom 
the  inheritance  came.** 

15.  Preference  of  Male  over  Female  Line. — ^It  has  been  said  that 
the  law  makers  of  some  of  the  American  colonies,  looking  more  to 
the  example  of  the  Scriptural  precedent,  whereby  daughters  were 
given  inheritance  among  their  brothers,  than  to  the  common  law  of 
England,  distributed  lands  to  daughters  equally  with  sons,  except 
that  the  eldest  son  took  a  double  portion.**  Following  this  example, 
it  was  early  provided  by  various  statutes  that  no  preference  should 

Saxton  V.  Webber,  83  Wis.  617,  53  N.  W.  538,  50  LJI.A.  663;  Waddell  v. 
N.  W.  905,  20  L.R.A.  509;  Brown  v.  Waddell,  99  Mo.  338,  12  S.  VV.  349, 
Baraboo,  90  Wis.  151,  62  N.  W.  921,  17  A.  S.  R.  575;  Bell  v.  Scammon, 
30  L.R.A.  320.  15  N.  H.  381,  41  Am.  Dec.  706.  • 

Notes:  12  A.  S.  R.  104;  15  L.R.A.      15.  Lewin  y.  Lewin,  36  N.  Bruns. 
302.  365,  1  British  Rul.  Cas.  556  and  note. 

11.  See  infra,  par.  49,  52.  16.  Note:  12  A.  S.  R.  103. 

12.  Note:  12  A.  S.  R.  103.  17.  Bertram    v.    Witherspoon,    138 

13.  Gray  v.  Holmes,  57  Kan.  217,  Ky.  116,  127  S.  W,  533,  Ann,  Cas. 
45  Pac.  596,  33  L.B.A.  207;  Johnson  1912A  1217. 

V.  Merithew,  80  Me.  Ill,  13  Atl.  132,      18.  Note:  12  A.  8.  R.  109. 

6  A.  S.  R.  162.  19.  Dickinson's    Appeal,   42   Conn. 

14.  Fox  v.  Hicks,  81  Minn.  197,  83  491,  19  Am.  Rep.  553. 
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be  given  to  the'  males  nor  to  the  eldest  male ;  •*  and  where,  by  the 
statute,  males  and  females  inherit  together  in  equal  shares,  there  is 
no  essential  difference  in  the  quality  of  the  estate  taken,  all  taMng 
in  the  same  manner,  and  with  equal  rights.^  In  determining  who 
shall  take  as  between  the  collateral  kindred,  some  of  the  statutes, 
however,  prefer  the  male  to  the  female  line,  at  least  to  a  limited 
extent,*  and  it  has  been  held  that  where  the  statute  does  not  direct 
the  inheritance  to  the  next  collateral  kindred  to  be  ascertained  by  the 
rules  of  the  civil  law,  the  common  law  rules  or  canons  of  descent 
must  apply,  so  that  the  common  law  rule  of  descent,  that  the  male 
issue  shall  be  admitted  before  the  female,  appUes  to  give  an  inherit- 
ance to  the  son  of  a  granduncle  of  the  deceased,  in  preference  to 
grandaunta  and  their  descendants.'  The  English  rule  is  that,  in 
the  ascending  scale,  the  male  line  is  preferred  to  the  female  line, 
so  that  none  of  the  materna)  ancestors  of  the  person  from  whom  the 
descent  is  to  be  traced,  nor  any  of  their  descendants,  are  capable  of 
inheriting  until  all  the  paternal  ancestors  of  that  person  and  their 
descendants  have  failed;  and  no  female  paternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  is  capable  of  inheriting,  until 
all  the  male  paternal  ancestors  and  their  descendants  shall  have  failed, 
and  no  female  maternal  ancestor  of  such  person,  nor  any  of  her 
descendants,  is  capable  of  inheriting  until  all  the  male  maternal 
ancestors  and  their  descendants  shall  have  failed.  Where  the  female 
ancestral  line  is  resorted  to,  the  mother  of  the  more  remote  male 
ancestor,  and  her  descendants,  are  preferred  to  the  mother  of  a  less 
remote  male  ancestor,  and  her  descendants.* 

"Heirs,"  "Next  of  Kin,"  etc. 

16.  Heir  Defined. — The  ancient  maxim  that  no  one  can  be  an  heir 
during  the  lifetime  of  his  ancestor*  has  been  said  to  be  well  set- 
tled by  statute  as  by  common  law,  so  that  until  the  ancestor  dies, 
even  if  intestate,  it  can  never  be  known  who  will  succeed  him.* 

20.  Hillhouse  v.  Chester,  3  Day  Nutt  v.  McNutt,  116  Ind,  545,  19  N. 
(Conn.)  166,  3  Am.  Dec.  265;  Kean  E.  115,  2  L.R.A.  372;  Heath  v.  Hew- 
V.  Hoffecker,  2  Har.  (Del.)  103,  29  ut,  127  N.  Y..166,  27  N.  E.  959,  24 
Am.  Dec.  336;  Crane  v.  Reeder,  21  _a..  S.  R.  438,  13  L.R.A.  46;  Stratton 
Mich.  24,  4  Am.  Rep.  430;  Brown  v.  ^,  Morris,  89  Tenn.  497,  15  S.  W.  87, 
?„n*^°*'i  ^oon^"*'  ^^^'  ^2  ^-  ^-  ^^^'  12  L.R.A.  70;  Davis  y.  Laning,  85 
30  L.B.A.  320.  ,o  xr    tj    Tex.  39,  19  S.  W.  846,  34  A.  S.  R. 

Q«o    ^rF      T^-  Zi       '  ^  ^"  °-  784,  18  L.R.A.  82;  Blake  v.  O'Neal, 

i'  vr  ^       lo    a"'  i\    in«  63  W.  Va.  483,  61  S.  E.  410, 16  L.R.A. 

2.  Note:  12  A.  S.  B.  106.  ,jjg  \in47 

-  8-  H^nt  V.  Kingston    3  Misc.  309,        -^^^  ^-  ^^  ^^^  gg.  ^^  ^  g   ^ 

4   N;ie%  Eni  Rd  Gas  305.  93;  87  A.  S.  R.  365;  25  L.R.A.(N.S.) 

6.  Wunderle  v.  Wunderle,  144  Di.  442.  „.      .  , 

"40,  33  N.  E.  195,  19  L.R.A.  84;  Mc-       «•  Lloyd  v.  Wayne  Circuit  Judge, 
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"Heir,"  says  Jacob,  "is  he  who  succeeds,  by  descent,  to  lands,  tene- 
ments and  hOTeditaments,  being  an  estate  of  inheritance."  Bouvier 
defines  "heir"  as  one  bom  in  lawful  matrimony,  who  succeeds  by 
descent,  right  of  blood,  and  by  act  of  God,  to  lands,  tenements  and 
hereditaments,  being  an  estate  of  inheritance.'  Blackstone's  defini- 
tion is  that  an  heir  "is  he  upon  whom  the  law  casts  the  estate  immedi- 
ately on  the  death  of  the  ancestor."  *  The  primary  meaning  in  the 
law  of  the  word  imports  a  person  related  to  another  by  blood,  who 
would  take  his  real  estate  if  he  died  intestate,  and  it  embraces  no 
one  not  thus  related.*  The  notion  of  heir  always  has  been  that  of 
one  on  whom  the  law  casts  an  estate  of  inheritance  immediately  on 
the  death  of  the  owner ;  *^  in  a  technical  and  strict  sense  the  term 
is  inapplicable  to  the  succession  in  personal  estate.**  Heirs  are  those 
persons  appointed  by  law  to  succeed  to  the  real  estate,  in  case  of 
intestacy.**  Originally,  then,  the  word  "heir"  could  not  be  used  to 
designate  those  on  whom  the  goods  or  chattel  property  were  cast, 
because  the  law  cast  them  upon  no  one.  No  one  was  appointed  by  law 
to  succeed  to  the  personal  goods  of  the  deceased  ancestor.  On  his  death 
they  became  bona  vacantia,  and  were  seized  by  the  king  on  that 
account,  and  by  him,  as  grand  almoner,  applied  to  pious  purposes, 
now  considered  superstitious,  for  the  good  of  the  soul  of  their  former 
owner.**  But  in  modern  acceptation  the  word  is  frequently  used  to 
indicate  those  who  come  in  any  manner  to  the  ownership  of  any 
property  by  reason  of  the  death  of  an  owner,  and  may,  therefore, 
include  next  of  kin  and  legatees,  as  well  as  those  who  take  by 
descent.*^  By  the  civil  law  the  term  applies  to  all  persons  who  are 
called  to  the  succession,*'  and  since  the  enactment  of  statutes  of  dis- 
tribution, it  has  often  been  used  in  gifts  and  bequests  of  personal 
property  to  designate  the  donees  or  legatees.**    Similarly,  though  the 

56  Mich.  236,  23  N,  W.  28,  56  Am.  Heath  v.  Hewitt,  127  N.  Y.  166,  27 

Eep.  378.  N.  E.  659,  24  A.  S.  E.  4*8,  13  UR.A. 

7   Lord  T.  Bumc,  63  Me.  368,  18  46  and  note;  Dodge's  App«J,.106  Pa. 

Am.  Rep.  234.  St.  216,  51  Am.  Rep.  519;  Dukes  v. 

8.  Note:  8  L.R.A.  747.  Faulk,  37  8.  C.  255,  16  S.  E.  122, 

9.  Tillman  v.  Davis,  95  N.  T.  17,  34  A.  S.  R.  745;  Allison  v.  Allison, 
47  Am.  Eep.  1.  101  Va.  537,  44  8.  E.  904,  63  L.R.A. 

Note:  13  L.E.A.  46.  920. 

10.  Proctor  v.  Clark,  154  Mass.  45,       Notes:  8  L.E.A.  732;  12  LJt.A.  721, 
27  N.  E.  673,  12  L.R.A.  721.  13.  Johnson  v.  Knights  of  Honor, 

Note:  12  A.  S.  R.  82.  53  Ark.  255,  13  8,  W.  794,  8  L.R.A. 

11.  Tillman  v.  Davis,  95  N.  T.  17,  732. 

47  Am,  Rep,  1;  Dukes  v.  Faulk,  37  14.  Lyons  v.  Terex,  100  Mich.  214, 

•S.  C,  2iV>,  16  S.  E.  122.  34  A,  S.  R.  58  N.  W.  1112,  43  A.  S.  R.  452. 

745:  Berty  v.  PoweU,  101   Tex.  55,  Notes:  8  L.R.A.  732;  12  L.R.A.  721; 

104  8.  W,  1044,  16  Ann,  Cas.  986.  13  L.R.A.  46. 

Note:  12  T,.R.A.  46.  15.  Notes:  12  L.R.A.  721;  13  L.R.A. 

12.  Gauch  V.  St.  Louis  Mut.  L.  Ins.  47. 

Co.,  88  111.   251,  30  Am,  Rep,  554;       16.  Johnson  v.  Knights  of  Honor, 
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word  "inheriting"  can  only  apply  to  lands  under  the  common  law 
definition,  this  does  not  apply  where,  by  statute,  it  is  enacted  that 
the  personal  estate  of  those  who  die  intestate  shall  be  distributed  in 
the  same  manner  in  which  real  estate  descends.^' 

17.  Heir  as  Creature  of  Law;  Lawful,  Expectant,  ProspectiTe, 
Presumptive,  and  Apparent  Heirs. — Heirship  is  not  created  by  con- 
tract, but  by  law  only.^*  When  the  relation  or  connection  existing 
between  a  decedent  and  the  living  claimant  is  shown,  the  law  deter- 
mines whether  the  latter  is  the  heir  of  the  former.**  That  is  to  say, 
on  the  death  of  the  ancestor  the  descent  is  cast  by  operation  of  law 
upon  the  heirs,  and  the  personalty  passes  in  accordance  with  the 
statute  of  distribution.'*  Strictly  speaking,  therefore,  there  can  be  no 
such  thing  as  an  unlawful  heir.  The  term  "lawful  heirs"  means  the 
heirs  designated  by  the  law  to  take  from  their  ancestors.*  It  haa 
been  said,  however,  that  in  common  parlance  the  terms,  heirs  at  law 
and  lawful  heirs,  are  used  indiscriminately  as  synonymous  and  con- 
vertible, meaning  the  heirs  on  whom  descent  is  cast  by  law,  as  distin- 
guished from  heirs  by  adoption.*  It  is  the  actual  capacity  of  inherit- 
ance at  the  time  of  the  death  of  the  owner  of  the  property,  and  not  the 
fact  that  a  particular  person  might  have  inherited  from  him  under 
a  state  of  facts  which  did  not  exist,  that  determines  who  is  heir.* 
The  words  "expectant  heir"  originally  meant  an  heir  expecting  an 
inheritance  through  intestacy  or  devise.  The  words  "prospective  heir" 
in  their  strict  sense  mean  an  heir  apparent  or  presumptive,  that  is, 
one  who  has  a  chance  or  possibility  of  inheriting  an  estate  should  he 
survive  his  ancestor.*  There  is  a  distinction,  however,  between  the 
last  two  terms.  An  heir  presumptive  is  one  who  would  be  the  heir 
if  the  ancestor  were  to  die  at  the  contemplated  time,  but  whose  pos- 
sibility of  inheritance  may  be  destroyed  by  the  birth  of  some  one 
more  nearly  related,  as  well  as  by  his  death  before  the  ancestor.  An 
heir  apparent  is  one  who  is  sure  to  inherit  if  the  ancestor  dies  in  his 
lifetime."  These  terms  are  of  no  practical  importance,  as  they  involve 
no  rights  of  property  which  the  law  in  any  way  recognizes.' 

53  Ark.  255,  13  S.  W.  794,  8  L.R.A.  1.  Wool  v.  Fleetwood,  136  N.  C.  460, 

732.  48  S.  E.  785,  67  LJI.A.  444. 

17.  Burlington  v.  Posby,  6  Vt  S3,  2.  Hockaday  v.  Lynn,  200  Mo.  456, 
27  Am.  Dec.  535.  98  S.  W.  585, 118  A.  S.  R.  672,  9  Ann. 

18.  Hudnall  v.  Ham,  183  111.  486,  Cas.  775,  8  L.R.A.(N.S.)  117.  See 
56  N.  E.  172,  75  A.  S.  R.  124,  48  Adoption  op  Children,  vol.  1,  pp. 
L.R.A.  557,  613-624. 

19.  Birney  v.  Hann,  3  A.  K.  Marsh.  3,  Gauch  v.  St.  Louis  Mut.  L.  Ins, 
(Kv.)  322,  13  Am.  Dec.  167.  Co.,  88  111.  251,  30  Am.  Rep.  554. 

20.  Headrick  v,  McDoweU,  102  Va,  4.  Note:  33  L.R.A.  267. 
124,  45  S.  E.  804,  102  A.  S.  E.  843,  6.  Note:  5  L.R.A.  122. 
65  L.R.A.  578. 
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18.  Lineal  and  Collateral  Heirs;  Next  of  Kin;  Kindred;  Repre- 
sentatives; Relation;  Family. — Heirs  may  be  lineal  or  collateral,* 
for  in  certain  contingencies  brothers,  sisters,  parents,  and  even  kin- 
dred in  the  remotest  degree,  are  heirs  at  law.'  The  word  "kindred" 
in  its  primary  legal  acceptance  means  relatives  by  blood,*  or  next  or 
nearest  in  blood;  and  in  ascertaining  this,  both  at  common  law  and 
under  the  statute,  the  line  of  consanguinity  is  followed.*  In  ita 
proper  primary  signification  the  term  "next  of  kin"  means  those 
related  by  blood,  who  take  personal  estate  of  one  who  dies  intestate, 
bearing  the  same  relation  to  personal  estate  as  the  "heirs"  do  to 
realty ;  *"  but  under  a  statute  directing  that  the  estate  both  real 
and  personal  shall  go  to  the  "next  of  kin,"  the  term  does  not  mean 
to  point  out  one  person  when  real  property  is  concerned  and  a  differ- 
ent person  when  personal  property  is  concerned.**  The  term  "legal 
representative"  ordinarily  means  the  executor  or  administrator,  though 
sometimes,  when  required  by  the  context  and  surrounding  circum- 
stances, it  is  held  to  mean  next  of  kin,  and,  under  rare  and  peculiar 
facts,  may  mean  heirs,**  who  themselves,  in  a  broad  sense,  are  often 
regarded  as  the  legal  representatives  of  the  decedent.**  "Relation" 
is  a  very  indefinite  word,  which  has  often  perplexed  courts.  In  a 
broad  sense  there  are  relations  by  aflBnity  as  well  as  by  consanguin- 
ity,** though  as  used  in  statutes  "a  relative"  has  been  held  to  be  one 
related  by  blood.*'  The  word  "family"  as  used  in  a  statute  of  descents 
has  been  construed  to  mean  those  who  have  the  blood  of  the  ancestor.** 
But  even  expressions  clearly  indicative  of  blood  relationship,  such 
as  "kindred,"  "children,"  and  "parent,"  as  used  in  the  statutes,  may 
include  relations  growing  out  of  the  adoption  of  a  child.*' 

19.  Interchangeable  Use  of  Terms. — There  are  many  cases  in  which 
a  nontechnical  meaning  has  been  placed  on  the  words  defined  in  the 
preceding  paragraphs,  in  order  to  arrive  at  the  true  intent  of  a 

6.  McNatt  V.  McNutt,  116  Ind.  545,  Ann,  Cas.  1913B  62. 

19  N.  E.  U5,  2  L.K.A.  372.  18.  Schultae  v.  Schultze,  144  111.  290, 

7.  Gauch  V.  St.  Louis  Mut.  L  Ins.  33  N.  E.  201,  36  A.  S.  R.  432,  19 
Co.,  88  Ul.  251,  30  Am.  Rep.  554.  L.R.A.  90;  Ewing  v.  Jones,  130  Ind, 

8.  French  v.  French,  84  la.  655,  51  247,  29  N.  E.  1057,  15  LJI.A.  75. 
N.  W.  145,  15  L.R.A.  300  and  note;  14.  Cleaver  v.  Cleaver,  39  Wis.  06, 
Hockaday  v.  Lynn,  200  Mo.  456,  08  20  Am.  Rep.  30. 

S.  W.  585,  118  A.  S.  R.  672,  9  Ann.       16.  EUiot  v.  Fessenden,  83  Me.  197, 
Cas.  775,  8   L.R.A.(N.S.)    117.  22  Atl.  115,  13  L.R.A.  37. 

9.  Helms  v.  Elliott,  89  Tenn.  446,       16.  Note:  29  L.R.A.  544. 

14  S.  W.  930,  10  L.R.A.  535.  17.  Lanferman  v.  Vanzile,  150  Ky. 

10.  TiUman  v.  Davis,  95  N.  Y.  17,  751, 150  S.  W.  1008,  Ann.  Cas.  1914D 
47  Am.  Rep.  1.  563  and  note. 

11.  Hillhouse    v.    Chester,    3    Day  Note:  30  L.R.A.(N.S.)  914  et  seq, 
(Conn.)  166,  3  Am.  Dec.  265.  See  Adoption  or  Childrbn,  vol.  1, 

12.  Rockland-Rockport  Lime  Co.  v.  pp.  613-624. 
Leary,  203  N.  T.  469,  97  N.  B.  43, 
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testator,'^  or  grantor,**  or  parties  to  some  particular  contract.'* 
While  therefore  an  extended  discussion  in  this  connection  would 
not  here  be  proper,  it  may  be  stated  that  the  weight  of  authority 
holds  that  the  word  "heirs,"  when  used  in  any  instrument  to  designate 
the  persons  to  whom  personal  property  is  thereby  transferred,  given 
or  bequeathed,  and  when  not  explained  by  the  context,  means  those 
who  would,  under  the  statute  of  distributions,  be  entitled  to  the  per- 
sonal estate  of  the  persons  of  whom  they  are  mentioned  as  heirs  in  the 
event  of  death  and  intestacy ;  *  but  when  used  without  explanatory 
context,  it  should  be  understood  in  ite  legal  and  technical  sense* 
Strictly  speaking  the  words  "heirs"  and  "next  of  kin"  are  not  synon- 
ymous, though  they  are  sometimes  construed  as  if  they  were,'  and 
although  in  some  cases  it  has  been  said  that  the  construction  of  the 
former  must  be  governed  by  the  nature  of  the  property,  the  more 
comprehensive  rule  is  that  it  must  be  governed  by  intention,  so  that  if 
it  appears  to  have  been  used  to  designate  those  who  are  strictly  heirs 
in  ihe  primary  sense  of  the  term,  and  not  distributees,  it  must  be  so 
taken.*  Both  terms,  however,  may  be  so  used  in  association  with 
other  language,  and  under  such  circumstances,  as  to  show  an  inten- 
tion to  include  others  than  blood  relatives.  But  in  the  absence  of 
any  thing  showing  a  different  intention  they  must  be  held  to  mean 
what  they  primarily  import,  relatives  in  blood.  There  ia  no  reason 
for  holding  that  "heirs,"  when  applied  to  personal  estate,  has  a  broader 
or  more  comprehensive  signification  than  "next  of  kin."  To  hold 
that  the  former  includes  all  those  persons  who  would  take  personal 
estate  under  the  statute  of  distributions,  and  that  the  latter  cannot 
include  such  persons  but  imports  only  relatives  by  blood,  would 
make  an  unfounded  distinction,  too  nice  for  profitable  use  in  the 
administration  of  justice.* 

20.  Proceedings  to  Establish  Heirship. — The  establishment  of  heir- 
ship as  part  of  the  ordinary  administration  of  an  estate,  either  by 

18.  See  Estates;  Shidllbt's  Case;  Gauch  v.  St.  Louis  Mat.  L.  Ins.  Co., 
Wills.  88  lU.  251,  30  Am.  Rep.  554;  McNutt 

19.  See  Deeds,  vd.  8,  p.  1052  et  v.  McNutt,  116  Ind.  545, 19  N.  E.  115, 
seq.;  Shelley's  Case.  2  L.R.A.  372;  Lord  v.  Bourne,  63  Me. 

20.  See  generally,  Contracts,  vol.  368,  18  Am.  Rep.  234;  Heath  v.  Hew- 
6,  pp.  841-845;  and  specifically,  the  itt,  127  N.  Y.  166,  27  N.  E.  959,  24 
particular  contract  involved,  as  Land-  A.  S.  R.  438,  13  L.lt.A.  46  and  note; 
LORD  and  Tenant;  Insurance;  Ven-  Dodge's  Appeal,  106  Pa.  St.  216,  51 
DOR  AND  Purchaser.  Am.  Rep.  519. 

1.  Johnson  v.  Knights  of  Honor,  53  3.  Tillman  v.  Davis,  95  N.  Y.  17, 
Ark.  255,  13  S.  W.  794,  8  L.K.A.  732;   47  Am.  Rep.  1. 

Heath  v.  Hewitt,  127  N.  Y.  1«6,  27  Note:  8  L.R.A.  732. 

N.  E.  950,  24  A.  S.  R.  438,  13  L.R.A.  4.  Sweet  v.  Dntton,  109  Mass.  589, 

46  and  note.  12  Am.  Rep.  744. 

2.  Johnson  v.  Knighte  of  Honor,  53  5.  Tillman  v.  Davis,  95  N.  Y.  17, 
Ark.  255, 13  S.  W.  794,  8  L.R.A.  732;  47  Am.  Rep.  1. 
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one  claiming  the  right  under  the  statute  to  administer,  or  by  one 
claiming  a  dutributive  share,  in  a  direct  proceeding  against  an  admin- 
istrator or  executor,  is  not  within  the  scope  of  this  article.*  It  is  not 
to  be  doubted  that  there  may  be  a  proceeding  authorized  by  law  in 
which  a  pedigree  may  be  authoritatively  declared  so  as  to  bind  all 
parties  to  it,  and  perhaps  all  who  have  any  right  to  be  heard.'  There 
is  found,  moreover,  in  some  states,  a  statutory  proceeding  by  which 
heirs  may  establish  their  right  to  take  lands  by  descent  as  heirs  of 
a  person  whose  estate  has  not  been  administered  or  as  to  lands  which 
were  in  some  manner  overlooked  in  the  administration  of  an  estate 
which  has  been  closed  up,  though  in  such  a  proceeding  the  rights 
of  a  person  under  an  alleged  contract  to  leave  him,  as  heir,  the  prop- 
erty of  the  other  party,  cannot  be  determined.*  Many  questions 
which  have  arisen  in  these  proceedings  are  general  questions  of  evi- 
dence, such  as  the  admissibility  of  declarations  and  entries  in  family 
Bibles  to  prove  pedigree,  and  are  fully  treated  elsewhere  in  this  work,* 
as  are  also  questions  as  to  how  far  decrees  in  such  proceedings  are 
binding  in  others  and  the  extent  to  which  various  decrees  in  regular 
probate  proceedings  operate  to  preclude  one  from  enforcing  his  rights 
by  this  proceeding.** 

Affinity  and  Consanguinity 

21.  Defined  and  Distinguished. — Affinity  is  a  connection  formed 
by  marriage,  which  places  the  husband  in  the  same  degree  of  nomi- 
nal propinquity  to  the  relations  of  the  wife  as  that  in  which  she  her- 
self stands  towards  them,  and  gives  to  the  wife  the  same  reciprocal 
connection  with  the  relations  of  the  husband.  It  is  used  in  contra- 
distinction to  consanguinity.  It  is  no  real  kinship,  and  does  not  exist 
between  the  blood  relations  of  the  husband  and  wife,**  nor  between 
the  husband  and  wife  themselves.**  Consanguinity  importa  blood 
through  some  common  ancestor.**  It  may  be  either  lineal  or  collat- 
eral.** Lineal  consanguinity  is  that  which  subsists  between  persons 
of  whom  one  is  descended  in  a  direct  line  from  the  other.  The  terms 
"direct  a«:ending"  and  "direct  descending"  line,  have  reference  to 
the  same  line .  considered  from  different  points  of  view,  as  between 

6.  See  ExEcnroES  and  Administea-  Am.  Dec.  288  and  note;  State  v.  Wall, 
TOES.  41  Fla.  463,  26  So.  1020,  79  A.  S. 

7.  Shores  v.  Hooper,  153  Mass.  228,  E,  195,  49  L.E  Jl.  548. 

26  N.  E.  846,  11  L.R.A.  308.  12.  State  v.  Wall,  41  Fla.  463,  26 

8.  Wright  V.  Wright,  99  Mich.  170,  So.  1020,  79  A.  S.  R.  195,  49  L.R.A. 
58  N.  W.  54,  23  L.R.A.  196.  548. 

9.  See   Admissions  and   Declara-  13.  Kelly  v.  Neely,  12  AA.  657,  56 
noNS,  vol.  1,  p.  502.    And  see  gen-  Am.  Dec.  288  and  note. 

erally.  Evidence.  14.  Brown  v.  Baraboo,  90  Wis.  151, 

10.  See  Judgments.  62  N.  W.  921,  30  L.R.A.  320. 

11.  Kelly  V.  Neely,  12  Ark.  657,  56       Note:  56  Am.  Dec.  293. 
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an  intestate  and  hia  father  or  grandfather,  etc.,  in  the  direct  ascend- 
ing line,  or  between  him  and  his  son  or  grandson,  etc.,  in  the  direct 
descending  line.*'  Collateral  consanguinity  ia  that  which  exists 
between  persons  who  lineally  descend  from  the  same  ancestor,  that  is 
from  the  same  stirps  or  root,  but  who  do  not  lineally  descend  from 
each  other.  For  example,  brothers  and  their  issue  are  respectively 
connected  with  each  other  collaterally,  as  they  have  descended  from 
the  same  father  lineally,  but  not  from  each  other."  The  relationship 
by  consanguinity  is  in  its  nature  incapable  of  dissolution,  but  the 
relationship  by  afftnity  ceases  with  the  dissolution  of  the  marriage 
which  produced  it.*' 

22.  Rules  Determinative  of  Degrees  of  Consanguinity. — ^At  some 
point  in  the  statutes  of  descent  of  all  the  states,  the  enumeration  of 
parties  who  are  to  take  and  the  order  of  succession  concludes  with 
a  general  clause  giving  the  estate,  or  some  part  thereof,  to  the  "next 
of  kin  in  equal  degree,"  or  words  to  that  effect.**  Growing  out  of 
the  feudal  system  and  the  regard  paid  to  the  original  purchaser  of 
the  estate,  real  or  fictitious,  the  common  law  reckoned  degrees  of  con- 
sanguinity by  simply  going  back  to  the  common  ancestor,  without 
then  proceeding,  as  by  the  civil  law,  to  compute  the  degrees  between 
him  and  the  intestate,**  and  in  whatever  degree  the  two  persons  or 
the  more  remote  of  them  is  distant  from  the  common  ancestor,  that 
was  the  degree  in  which  they  were  deemed  to  be  related  to  each  other.*' 
The  civil  law  did  not  begin,  as  did  common  law,  and  reckon  from 
the  common  ancestor  downwards  to  each  of  the  persons  related,  or 
to  the  most  remote  of  them,  but  from  the  person  a  quo  upwards  to 
the  common  stock,  and  then  downwards  to  the  other  party  related.* 
The  difference  is  manifest,  the  canon  and  common  law  starting  from 
the  common  ancestor,  and  the  civil  law  starting  from  the  intestate 
himself,  as  the  terminus  a  quo,  and  the  several  degrees  being  num- 
bered accordingly ;  •  but  every  generation  in  lineal,  direct  con.san- 
guinity  constitutes  a  diflferent  degree,  reckoning  either  upward  or 
downward.  This  method  of  computation  of  degrees  of  kindred  in  the 
direct  line  obtains  as  well  in  the  civil  and  canon  law  as  in  the  common 
law.    The  difference  in  the  method  or  computation  of  degrees  exists 

15.  Brown  v.  Baraboo,  90  Wis.  151,       20.  Kelly  v.  Neely,  12  Ark.  657,  56 
62  N.  W.  921,  30  L.R.A.  320.  Am.  Dec.  288  and  note;  Ector  v.  Grant, 

Note:  56  Am.  Dec.  293.  112  Ga.  557,  37  S.  E.  984,  53  L.R.A. 

16.  Note:  56  Am.  Dec.  293.  723. 

17.  KeUy  v.  Neely,  12  Ark.  657,  56  1.  Smallman  v.  Powell,  18  Ore.  367, 
Am.  Dee.  288  and  note.  23  Pac.  249,  17  A.  S.  R.  742. 

18.  Note:  12  A.  S.  R.  105,  107, 108.  Note:  56  Am.  Dec.  294. 

19.  Campbells'    Appeal,    64    Conn.  2.  Smallman  v.  Powell,  18  Ore.  367, 
277,  29  Atl.  494,  24  L.R.A.  667;  Small-  23  Pac.  249,  17  A.  S.  R.  742. 

man  v.  Powell,  18  Ore.  367,  23  Pac       Note:  12  A.  S.  R.  107. 
249,  17  A,  S.  R.  742. 
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only  in  relation  to  collateral  consanguinity.*  The  civil  law  system 
has  been  adopted  in  most  states  by  statute,  or  by  the  courts,  the 
common  law  qrstem  being  rejected  as  being  based  on  conditions 
wholly  at  variance  with  our  institutions,*  though  the  common  law 
method  is  still  recognized  in  some  jurisdictions."  The  degree  of  rela- 
tionship is  not  affected  by  the  fact  that  it  can  be  traced  through  two 
lines  of  descent.* 

23.  Application  tf  Roles. — Computing  by  the  rule  of  the  civil 
law,  the  intestate's  grandparents  and  his  brothers  and  sisters  are  irelated 
in  the  same  degree,  to  wit,  the  second,  for  from  the  decedent  to  his 
parents  is  one  degree,  and  from  their  parents  to  them  also  one  degree, 
and  the  relationship  of  grandparents  to  grandchild  is  therefore  in  the 
second  degree,  though  by  express  statutory  provisions  in  all  the  states 
brothers  and  sisters  axe  given  precedence  over  grandparents.^  And 
similarly,  the  grandparents  are  one  degree  nearer  than  uncles  and 
eunts.^  Next  in  the  order  of  succession  are  a  decedent's  uncles  and 
aunts,  his  nephews  and  nieces,  and  his  greatgrandparents;  for  all  are 
related  to  him  in  the  third  degree.  From  the  greatgrandparents  to 
the  decedent's  parents  are  two  degrees,  and  from  the  decedent  to  his 
parents  one,  making  three  degrees;  while,  the  decedent's  grandfather 
being  regarded  as  the  common  ancestor,  from  the  decedent  to  him 
are  two  degrees,  and  from  the  aunts  or  uncles  to  him  is  one  degree.  So 
from  decedent's  nephew  to  the  latter's  father  is  one  degree,  and  thence 
to  decedent's  father  another  degree,  and  from  the  latter  to  decedent 
one  more  degree,  again  making  in  all  three  degrees.*  So  also  the 
greatgrandparents  take  in  preference  to  the  great  uncles  or  aunts,*' 
for  the  fourth  degree  of  relationship  includes  first  cousins,  great 
uncles  and  aunts,  and  greatgreatgrandparents.  The  greatgreat  tmcles 
and  aunts,  the  children  of  a  cousin,  and  the  children  of  a  great  uncle 
or  aunt  are  related  in  the  fifth  degree,  while  the  relationship  of  chil- 
dren of  second  cousins  is  in  the  sixth  degree.**  But  it  should  be 
noted  that  a  statute  giving  the  child  of  a  deceased  brother  or  sister 

3.  Brown  v.  Baraboo,  90  Wis.  151,  5.  Ector  v.  Grant,  112  Ga.  557,  37 
62  N.  W.  921,  30  L.R.A.  320.  S.  E.  984,  53  L.R.A.  723. 

Note:  56  Am.  Dec.  294.  Note:  12  A.  S.  R.  107, 

4.  Eillhonse  t.  Chester,  3  Day  6.  Franklin  v.  Hastings,  253  HI.  46, 
(Conn.)  166,  3  Am.  Dec.  265;  Camp-  97  N.  E.  265,  Ann.  Cas.  19i3A  135. 
bell's  Estate,  64  Conn.  277,  29  Atl.  494,  7.  Note:  12  A.  S.  R.  108. 

24  L.R.A.  667;  Bruce  v.  Bissell,  119  8.  Smallman  v.  Powell,  18  Ore.  367, 

Ind.  525,  22  N.  E.  4,  12  A.  S.  R.  23  Pac.  249,  17  A.  S.  R.  742. 

436;  SmaUman  v.  Powell,  18  Ore.  367,  Note:  12  A.  S.  R.  108. 

23  Pac.  249,  17  A.  S.  R.  742;  Brown  9.  Note:  12  A.  S.  R.  108. 

V.  Baraboo,  90  Wis.  151,  62  N.  W.  921,  10.  Bruce  v.  BisseU,  119  Ind.  525, 

30  L.R.A.  320.  22  N.  E.  4,  12  A.  S.  R.  436. 

Notes:  12  A.  S.  R.  105,  107;  15  11.  Note:  12  A.  S.  R.  109. 
L.R.A.  302. 
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his  parent's  share  by  right  of  representation  will  operate  to  give  a 
preference  to  the  nephews  and  nieces.** 

Taking  Per  Stirpes  or  Per  Capita 

24.  Terms  Defined  and  Distinguished. — Where  it  is  determined 
that  some  part,  or  all,  of  an  estate  is  to  be  divided  among  certain 
heirs,  or  kindred,  it  often  becomes  important  to  ascertain  what  share 
thereof  shall  go  to  each.  As  a  general  rule  those  who  take  property 
as  a  class  of  persons  described,  where  there  ie  nothing  in  the  law 
making  the  appropriation  to  distinguish  their  respective  rights,  take 
in  eqiial  shares,**  and  usually  the  aim  of  the  statutes  is  to  distribute 
the  estate  equally  among  all  who  are  in  the  same  degree  of  relation- 
ship ;  ^*  for  the  law  always  presumes  that  an  ancestor  meant  that  his 
heirs  should  share  equally  in  his  estate,*'  and,  the  purpose  of  laws  of 
descent  and  distribution  being  to  produce  penfect  equality,**  the  rule 
of  equality  of  descent  to  relatives  of  the  same  degree  is  adopted  when 
the  law  is  to  govern,  and  preferred  when  the  law  is  called  on  to  inter- 
pret.*' Therefore,  as  between  kindred  in  equal  degree,  the  first  rule 
undoubtedly  is  that  they  shall  take  equally,  or  per  capita,  as  it  is 
commonly  expressed.**  However,  under  the  fourth  common  law 
canon  of  descent,  all  lineal  descendants  in  infinitum  represent  their 
ancestor  and  stand  in  the  same  place  he  would  stand  in  if  he 
were  living.  In  other  words  the  issue  of  deceased  children  take  their 
deceased  i>arents'  share  by  right  of  representation,  or  per  stirpes.** 
This  doctrine  of  taking  per  stirpes  is  said  to  have  been  adopted  from 
the  civil  law  into  the  English  statute  of  distributions  (22  and  23 
Car.  II.,  c.  10),**  and  so  far  as  lineal  descendants  are  concerned  it 
seems  to  be  in  force  in  all  the  states,*  except  that  it  has  sometimes 
been  limited  so  that  grandchildren  of  the  intestate  take  per  capita 

12.  See  infra,  par.  24,  25.  19.  Notes:  12  A,  S.  R.  93,  96,  111; 

13.  Brown  v.  Baraboo,  90  Wis.  151,  34  A.  S.  R.  752. 

62  N.  W.  921,  30  L.R.A.  320.  20.  In  re  Ross,  L.  R.  13  Eq.  286, 

14.  Hillhouse  v.  Chester,  3  Day  41  L.  J.  Ch.  130,  9  Eng.  Rnl.  Cas. 
(Conn.)  166,  3  Am.  Dec.  265.  678  and  note. 

15.  Fiscus  v.  Moore,  121  Ind.  547,  1.  Ector  v.  Grant,  112  Ga.  557,  37 
23  N.  E.  362,  7  L.R.A.  235.  S.  E.  984,  53  L.R.A.  723;  Chapton's 

16.  Headrick  v.  McDowell,  102  Va.  Estate,  104  Mich.  11,  61  N.  W.  892, 
124,  45  S.  E.  804,  102  A.  S.  R.  843,  53  A.  S.  R.  454;  Voss  v.  ConnecUcut 
65  L.R.A.  578.  Mut.  Life  Ins.  Co.,  119  Mieh.  161,  77 

17.  Lipman's  Appeal,  30  Pa.  St.  N.  W.  697,  44  L.R.A.  689;  Bell  v. 
180,  72  Am.  Dec.  692.  Scammon,  15  N.  H.  381,  41  Am.  Dec. 

18.  Powers  v.  Morrison,  88  Tex.  133,  706;  Preseott  v.  Carr,  29  N.  H.  453, 
30  S.  W.  851,  53  A.  S.  R.  738,  28  61  Am.  Dec.  652;  Lewis  v.  Claiborne, 
L.R.A.  521.  5  Yerg.  (Tenn.)  369,  26  Am.  Dec.  270. 

Notes:  12  A.  S.  R.  96;  34  A.  S.  R.  Notes:  12  A.  S.  R.  96,  112;  9  Eng. 
752;  9  Eng.  Rul.  Cas.  686.  Rnl.  Cas.  685. 
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where  all  the  children  have  predeceased  the  intestate.*  Indeed,  it 
has  been  supposed  that  there  is  authority  for  the  proposition  that  this 
was  the  common  law  rule,  but  it  has  been  pointed  out  that  this  author- 
ity is  based,  in  turn,  on  authorities  which  deal  with  collateral  and 
not  lineal  descent*  Statutes  are  found  to  the  effect  that  whenever 
any  relations  of  the  deceased  standing  in  the  same  degree  alone  come 
in  for  a  share,  they  shall  take  per  capita.* 

25.  Extent  and  Effect  of  Taking  Per  Stirpes. — Clearly  it  is  within 
the  power  of  the  legislature  to  fix  the  point  where  the  right  to  take 
per  stirpes  shall  end.'  Indeed,  it  has  been  held  that  the  Territorial 
Ordinance  of  1787  was  defective  in  not  declaring  beyond  a  certain 
point  when  the  heirs  should  take  per  stirpes  and  when  per  capita, 
and  in  not  directing  by  which  law  the  collateral  kindred  and  next 
of  kin  should  be  ascertained.*  The  statutes  on  the  subject,  more- 
over, are  conflicting,  and  nothing  can  be  done  further  than  to  give, 
in  a  general  way,  their  common  trend.'  But  it  is  manifest  that, 
in  the  opinion  of  the  lawmakers,  the  right  of  representation  must 
end  somewhere.  If  not,  there  would  be  no  occasion  for  providing 
for  a  descent  to  the  next  of  kin  in  equal  degree.*  And  the  common 
law  rule  which  did  not  extend  to  collateral  kindred  beyond  the  chil- 
dren of  brothers  and  sisters  of  the  intestate,  remains  the  statutory 
rule  in  many  states,*  the  word  "children,"  as  used  in  this  regard, 
being  construed  Uterally  and  not  as  meaning  "issue"  or  "descend- 
ants." **  However,  the  statutes  of  the  various  states,  in  some  instances, 
go  further  than  the  civil  or  the  common  law,**  and  give-  the  right 
to  take  by  representation  to  the  descendants  of  the  intestate's  deceased 
brothers  and  sisters  generally,"  or  to  their  "representatives,"  **  or 
to  the  grandchildren  of  deceased  brothers  and  sisters,**  or,  when  part 

8.  Note:  12  A.  S.  R.  96,  104,  112.  Dee.  353;  In  re  Chapton's  EsUte,  104 

S.  Lewis    ▼.    Claiborne,    5    Yerg.  Mich.  11,  61  N.  W.  892,  53  A.  S.  R 

(Tenn.)  369,  26  Am.  Dec.  270;  In  re  454;  In  re  Ross,  L.  R.  13  Eq.  286,  41 

Ross,  L.  R.  13  Eq.  286,  41  L.  J.  Ch.  L.  jj:  Ch.  130,  9  Eng.  Rul.  Cas.  678 

130,  9  Eng.  Rul.  Cas.  678.  and  note. 

4.  Powers  v.  Morrison,  88  Tex.  133,  Note:  12  A.  S.  R.  96,  108,  111. 
30  S.  W.  851,  53  A.  S.  R.  738,  28  10.  In  re  Chapton's  Estate,  104 
L.R.A.  521.  Mich.  11,  61  N.  W.  892,  53  A.  S.  R. 

Note:  12  A.  S.R.  112.  454. 

5.  In  re  Chapton's  Estate,  104  Mich.       Note:  12  A.  S.  R.  97, 112, 

11,  61  N.  W.  892,  53  A.  S.  R.  454.      11.  Haven     v.     Foster,     9     Pick. 

6.  Crane  v.  Reeder,  21  Mich.  24,  4   (Mass.)  112, 19  Am.  Dec  353. 

Am.  Rep.  430.  12.  Lewis    v.    Claiborne,    5    Yerg. 

7.  Notes:  12  A.  S.  R.  112;  9  Eng.  (Tenn.)  369,  26  Am.  Dec.  270. 
Rnl.  Cas.  685.  Notes:  12  A.  S.  R.  112;  9  Eng.  Rnl. 

8.  In  re  Chapton's  Estate,  104  Mich.  Cas.  686. 

11,  61  N.  W.  892,  53  A.  S.  R.  454.  IS.  Prescott  ▼.  Carr,  29  N.  H.  453, 

9.  Campbell's  Appeal,  64  Conn.  277,  61  Am.  Dee.  652. 

29  Atl.  494,  24  L.RJL  667;  Haven  v.       14.  In  re  Kirby,  162  Cal.  91,  121 
roster,  9  Pick.  (Mass.)  112,  19  Am.  Pac  370,  Ann.  Cas.  1913C  928,  39 
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of  the  collateral  kindred  in  equal  degree  are  living  and  part  dead, 
the  descendants  of  the  dead  take  the  share  of  their  deceased  par- 
ent,*' while  still  other  statutes,  instead  of  providing  merely  that  the 
"next  of  kin"  shall  take,  further  specify  the  order  in  which  such  kin 
shall  take,  with  provisions  for  taking  per  stirpes  as  to  the  descend- 
ants of  certaid  ones ;  **  but  since  he  who  takes  by  representation 
takes  as  standing  in  the  place  of  the  person  represented,  to  take 
by  representation  and  to  take  as  next  of  kin  are  not  the  same  thing, 
and  the  descendants  of  brothers  taking  by  representation  are  gov- 
erned by  the  same  rule  as  descendants  of  the  son  who  take  in  the 
same  way.*'  A  distinction  is  made  as  between  real  and  personal 
property  by  some  statutes.**  Whether  the  share  of  the  person  taking 
per  stirpes  is  chargeable  with  the  debt  of  his  immediate  ancestor  to 
the  intestate,  is  treated  in  another  paragraph,  as  is  also  the  ques- 
tion how  far  the  heir  of  an  heir  is  liable  for  the  debt  of  the  remote 
ancestor.** 

Half  and  Whole  Blood 

26.  Common  Law  and  English  Rule. — By  the  common  law  as  it 
existed  in  England  prior  to  the  Inheritance  Act,  3  &  4  Wm.  IV., 
c.  106,  the  half  blood  were  not  entitled  to  inherit  real  estate,  for 
the  collateral  heir  must  have  been  the  next  collateral  kinsman  of  the 
whole  blood,  to  be  able  to  take  by  descent.*  This  rule  has  been 
declared  to  have  been  the  outgrowth  of  the  feudal  doctrine  that  descent 
must  be  traced  from  the  first  purchaser,*  but  its  origin  and  nature 
are  subject  to  some  doubt,  and  the  rule  itself  has  been  censured  by 
eminent  jurists  as  being  based  on  false  reasoning.*  It  seems  not 
to  have  prevailed  under  the  civil  law,*  and  by  the  Inheritance  Act 
provision  was  made  for  the  admission  of  the  half  blood,  so  that 
where  the  common  ancestor  is  a  male  the  relation  by  the  half  blood 
inherits  next  after  any  relation  in  the  same  degree  of  the  whole 
blood,  and  where  the  common  ancestor  is  a  female  the  half  blood 

L.R.A.(N.S.)  1088;  Ector  v.  Grant,  103,  29  Am.  Dec.  336 ;  Ector  v.  Grant, 
112  Ga.  557,  37  S.  E.  984,  53  L.R.A  112  Ga.  557,  37  S.  E.  984,  53  L.R.A. 
723.  723;  Anderson  v.  Bell,  140  Ind.  375, 

Notes:  12  A.  S.  R.  104, 112;  9  Eng.  39  N.  E.  735,  29  L.R.A  541  and  note; 
Rul.  Gas.  685.  Stockton  v.  Frazier,  81  Ohio  St.  227, 

16.  Powers  T,  Morrison,  88  Tex.  133,  90  N.  E.  168,  26  L.R.A. (N.S.)    603. 
30  S.  W.  851,  53  A.  S.  R.  738,  28       Note:  61  Am.  Dec.  655. 
L.R.A.  521.  2.  Ector  v.  Grant,  112  Ga.  557,  37 

16.  Note:  12  A.  S.  R.  106.  S.  E.  984,  53  L.R.A.  723. 

17.  Lewis    v.    Claiborne,    5    Terg.       3.  Ector  v.  Grant,  112  Ga.  557,  37 
(Tenn.)  369,  26  Am.  Dec.  270.  S.  E.  984,  53  L.R.A.  723;   Stockton 

18.  Notes:  12  A  S.  R.  112;  34  A  v.  Frazier,  81  Ohio  St.  227,  90  N.  E. 
S.  R.  752.  168,  26  LJIA.(N.S.)  603, 

19.  See  infra,  par.  106, 110.  4.  Ector  v.  Grant,  112  Ga.  557,  37 
1.  Kean  v.  Hoflfecker,  2  Har.  (Del.)    S.  E.  984,  53  L.R.A.  723. 
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inherits  next  after  the  common  ancestor.'  As  to  personalty  there 
are  some  contradictory  decisions  by  the  English  courts,  but  it  ^as 
definitely  settled,  in  1690,  that  brothers  and  sisters  of  the  half  blood 
have  an  equal  claim  to  personal  property  with  those  of  the  whole 
blood.' 

27.  American  Rule. — The  rule  of  the  common  law  excluding  the 
half  blood  has  never  met  with  favor  here,  and,  while  the  laws  of  the 
different  states  are  far  from  uniform  on  this  subject,  the  half  blood  are 
very  generally  accorded  status  as  heirs  or  distributees.'  The  more 
usual  holding  favors  admitting  them  on  equal  terms  with  the  whole 
blood,  even  when  there  is  no  express  statute  on  the  subject.  This 
rule  is  based  either  on  the  intent  of  the  legislature,  as  gathered  from 
the  other  sections  of  the  descent  statute,  or  on  the  proposition  that 
the  common  law  rule  was  founded  on  the  feudal  law  and  not  appli- 
cable to  our  institutions.*  The  rule  is  nearly  uniform  that  brothers 
and  sisters  of  the  half  blood  are  included  in  a  statutory  provision  for 
descent  to  brothers  and  sisters,  unless  a  contrary  intention  appears,' 
and  the  phrase  "of  the  blood"  is  held  to  include  half  blood ;  *•  also 
the  term  "next  of  kin"  is  construed  to  include  the  half  blood,  espe- 
cially where  the  degrees  of  kinship  are  reckoned  according  to  the 
civil  law,  by  which  they  were  equally  next  of  kin.**  The  matter 
frequently  turns  on  the  statutes  themselves,  which  usually  provide 
in  terms  that  half  and  whole  blood  shall  inherit  alike,  with  a  pro- 
vision excluding  or  postponing  the  rights  of  the  half  blood  in  the 
case  of  real  estate  which  is  ancestral  in  character.*'    Some  statutes, 

6.  Ector  V.  Grant,  U2  Ga.  557,  37  Anderson  v.  Bell,  140  Ind.  375,  39  N. 

S.  E.  984,  53  L.R.A.  723.  E.  735,  29  L.R.A.  541  and  note;  Stock- 
Notes:  61  Am.  Dec.  655;  29  L.R.A.  ton  v.  Frazier,  81  Ohio  St.  227,  90 

541;  9  Sag,  Rul.  Cas.  305.  N,  E.  168,  26  L.R.A. (N.S.)   603  and 

6.  Ector  V.  Grant,  112  Ga,  557,  37  note. 

S.  E.  984,  53  L.R.A.  723;  Anderson  Note:    61  Am.   Dec.   656. 

V.  BeU,  140  Ind.  375,  39  N.  E.  735,  10.  Notes:    61    Am.    Dec    660;    29 

29  L.R.A.  541  and  note;  Prescott  v.  L.R.A.  544. 

Carr,  29  N.  H.  453,  61  Am.  Dec.  652  11.  Notes;    61    Am.    Dec.    656;    29 

and  note.  L.R.A.  542,  544. 

Note:  2  Eng.  Rnl.  Cas.  109, 110  12.  Johnson  v.  Knights  of  Honor, 

7.  Ector  V.  Grant,  112  Ga.  557,  37  53  Ark.  255,  13  S.  W.  794,  8  L.R.A. 
S.  E.  984,  53  L.R.A.  723;  Crane  v.  732;  Hill  v.  Hea^d,  104  Ark.  23,  148 
Reeder,  21  Mich.  24,  4  Am.  Rep.  430.  S.  W.  254,  Ann.  Cas.  1914C  403,  42 

Note:  61  Am.  Dec.  656;  12  A.  S.  L.R.A.(N.S.)    446   and   note;   In   re 

R.  111.  Smith's  Estate,  131  Cal.  433,  63  Pac. 

8.  Ector  V.  Grant,  112  Ga.  557^  37  729,  82  A.  S.  R.  358;  Lawrence  v. 
S.  E.  984,  53  L.R.A.  723;  Prescott  v.  Kittridge,  21  Conn.  577,  56  Am.  Dec. 
Carr,  29  N.  H.  453,  61  Am.  Dec.  652  385;  Kean  v.  Hoffecker,  2  Har.  (Del.) 
and  note;  Burlington  v.  Fosby,  6  Vt.  103,  29  Am.  Dec.  336;  Tfuelove  v. 
83,  27  Am.  Dec.  535.  Truelove,  172  Ind.  441,  86  N.  E.  1018, 

Note:  29  LJl.A.  542,  561.  88  N.  E.  516,  139  A.  S.  R.  404,  27 

9.  In  re  Smith's  Estate,  131  Cal.  LJl.A.(N.S.)  220;  Bertram  v.  Wither- 
433,  63  Pac.  729,  82  A.  S.  R.  358;  spoon,  138  Ky.  116,  127  S.  W.  533. 
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however,  specifically  provide  that  the  real  and  personal  estate  shall 
be  set  off  equally  to  the  brothers  and  sisters  of  the  whole  blood,** 
or  that  the  whole  blood  shall  inherit  to  the  exclusion  of  the  half,** 
or  that  the  latter  shall  take  only  half  as  much  as  the  former.*'  In 
considering  what  ancestral  estates  are  within  the  meaning  of  the  state 
statutes,  the  courts  in  general  hold  that  those  acquired  by  gift,  descent, 
or  devise  are  mostly  within  the  exceptions  relating  to  such  estates ;  ** 
but  by  some  statutes  the  rule  is  limited  strictly  to  those  derived  by 
descent.*'  Where  there  has  been  an  equitable  conversion  of  real 
property  the  general  holding  is  that  the  ancestral  quality  of  the  estate 
does  not  follow,  and  hence  the  half  blood  take  as  in  case  of  other 
personalty.** 

28.  Statutes  Construed. — The  cases  are  not  at  all  in  harmony  on 
the  general  question  as  to  whether  a  remote  relative  of  the  blood  of 
the  ancestor  will  exclude  a  nearer  relative  not  of  such  blood,  though 
to  some  extent  they  may  be  reconciled,  or  distinguished,  by  comparing 
the  wording  of  the  statutes  construed.*'  Some  of  the  rulings  are: 
that  a  provision  that  the  half  blood  on  the  paternal  side  inherit 
equally  with  the  whole  blood  and  if  there  is  no  brother  or  sister  of  the 
whole  or  half  blood  on  the  paternal  side,  then  those  of  the  half  blood 
on  the  maternal  side  shall  inherit,  does  not  mean  that  the  half  blood 
on  the  maternal  side  cannot  inherit  as  long  as  there  is  any  person 
living  who  is  either  of  the  whole  blood  or  the  half  blood  on  the 
paternal  side,  so  that  a  first  cousin  of  the  half  blood  on  the  maternal 
side  would  take  in  preference  to  a  second  cousin  of  the  whole  blood 
on  the  paternal  side ;  **  that  a  statute  providing  that  kindred  of  the 
half  blood  shall  inherit  equally  with  those  of  the  whole  blood  in 
the  same  degree,  but  excluding  kindred  of  the  half  blood  in  favor 
of  kindred  of  the  whole  blood  when  the  former  are  not  of  the  blood 
of  the  ancestor  from  whom  the  estate  came  by  descent,  devise  or  gift, 
applies  only  where  such  kindred  are  in  the  same  degree,  and  does  not 

.Ann.  Cas.  1912A  1217;  GUpin  v.  Hoi-  98  S.  W.  585,  118  A.  8.  R.  672,  9 

lingsworth,  3  Md.  190,  56  Am.  Dec.  Ann.  Cas.  775,  8  L.R.A.(N.S.)  117. 

737;  Dudrow  v.  King,  117  Md.  182,  Notes:  61  Am.  Dec.  663;  12  A.  S. 

33  Atl.  34,  Ann.  Cas.  1913E  1258,  39  R.   Ill;   29   L.R.A.   565;   26   L.B.A. 

L.R.A.(N.S,)  955;  Stockton  v.  Fraz-  (N.S.)  605.  ' 

ier,  81  Ohio  St.  227,  90  N.  E.  168,  16.  Notes:    61    Am.    Dec   657;   29 

26  L.R.A.(N.S.)  603  and  note.  L.R.A.  541, 

Notes:  61  Am.  Dec.  656  et  seq.;  12  17.  Notes:    61    Am.   Dee.   659;   29 

A.  S.  R.  110,  111;  15  L.R.A.  301;  29  L.R.A.  553. 

L.R.A.  542  et  seq.    See  infra,  par.  29-  18.  Burr  v.  Sim,  1  Whart   (Pa.) 

32.  252,  29  Am.  Dec  48. 

13.  Lawrence  v.  Kitteridge,  21  Conn.  Note :   29  L.R.A.  567.     See  infra, 
577,  56  Am.  Dec.  385.  par.  29-32. 

14.  Prescott  v.  Carr,  29  N.  H.  453,  19.  Note:  61  Am.  Dec  Ml. 

61  Am.  Dec.  652  and  note.  20.  Ector  v.  Orant,  112  Gft.  557,  37 

15.  Hockaday  v.  Lynn,  200  Mo.  456,  S.  E.  984,  53  L.B.A.  729. 
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apply  to  a  case  in  which  the  degrees  are  not  the  same,  the  half 
blood  being  excluded  only  when  there  are  others  in  the  same  statu- 
tory class  who  are  to  be  preferred  by  reason  of  being  of  the  blood 
of  the  ancestor  from  whom  the  estate  came  to  the  intestate ;  *  and 
that  a  statute  providing  that  kindred  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood,  but  if  the  estate  shall  have 
conae  to  the  intestate  by  gift,  devise,  or  descent  from  any  ancestor, 
those  only  who  are  of  the  blood  of  such  ancestor  shall  inherit,  pro- 
vided that  on  failure  of  such  kindred,  other  kindred  of  the  half  blood 
shall  inherit  as  if  they  were  of  the  whole  blood,  does  not  limit  the 
right  of  descent  to  the  living  half  brothers  and  sisters,  and  the  descend- 
ants of  those  who  are  dead  take  equally  with  those  of  the  whole  blood, 
the  only  effect  of  the  statute  being  to  exclude  from  such  inheritance 
kindred  of  thi|  half  blood  who  are  not  of  the  blood  of  the  ancestor.* 

Inheritance  as  Affected  by  Seisin  and  Source  of  Title 

29.  Seisin. — ^At  common  law  seisin  in  fact  in  the  ancestor,  as  dis- 
tinguished from  seisin  in  law,  was  essential  to  the  right  of  inherit- 
ance.* During  the  continuance  of  an  estate  in  dower  or  by  the  cur- 
tesy or  any  other  particular  estate  under  which  the  tenant  was  entitled 
to  possession,  the  person  in  whom  the  remainder  or  reversion  was 
vested  did  not  hold  an  inheritable  estate  unless  he  had  been  seised  of 
the  property  in  his  lifetime.  He  did  not  constitute  a  new  stock  of 
descent,  and  descent  could  be  derived  only  from  the  one  who  was 
seised  when  the  particular  estate  was  created.*  So,  too,  though  the  law 
passed  an  inheritance  to  the  heir  immediately  on  the  ancestor's  death, 
he  thereby  acquired  only  a  seisin  in  law,  and  this,  alone,  did  not  enable 
him  to  transmit  the  inheritance  to  his  heirs.  He  must  have  obtained 
an  actual  seisin  or  possession  or  seisin  in  fact,  according  to  the  maxim 
"seisina  facit  stipitem,"  as  contradistingushed  from  a  seisin  in  law, 
in  order  to  make  the  estate  transmissible  to  his  heirs.'  The  posses- 
son  of  one  parcener  or  tenant  in  common  was,  however,  the  possession 
of  all,  and  the  possession  of  a  tenant  for  years  was  counted  as  the 
possession  of  his  lessor,  and  therefore  it  was  no  objection  to  one  claim- 
ing by  descent  that  the  estate  at  the  time  the  descent  was  cast  was  in 
the  possession  of  a  tenant  for  years,  or  a  tenant  in  common  or  par- 

1.  In  re  Smith's  Estate,  131  Cal.  433,  King  v.  Scoggin,  92  N.  C.  99,  53  Am. 
63  Pac  729,  82  A.  8.  R.  358.  Rep.  410. 

2.  Anderson  v.  Bell,  140  Ind.  375,  Note:  12  A.  S.  R.  92  et  seq. 
39  N.  E.  735,  29  L.R.A.  541.  4.  Note:  12  A.  S.  R.  95. 

8.  Harrod  v.  Myers,  21  Ark.  592,  76  5.  North  v.  Graham,  235  111.  178, 
Am.  Dec.  409;  Kean  v.  Hoffecker,  2  85  N.  E.  267,  126  A.  S.  R.  189,  18 
Har.    (Del.)   103,  29  Am.  Dec.  333;    L.R.A.(N.S.)  624  and  note. 
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cener  of  the  ancestor,  under  whom  the  claim  was  made*  This  com- 
mon law  doctrine  never  had  any  application  to  personal  property.' 
It  was  followed  by  the  courts  in  early  decisions  of  some  of  our  states, 
but  was  repudiated  by  many,*  and  has  now  been  abrogated  in  most, 
if  not  all,  of  them.*  Generally,  the  word  estate  in  the  statutes  o! 
descent  is  held  to  apply  to  all  property,**  the  realty  and  personalty 
are  distributed  to  the  same  persons,**  and  the  descent  is  cast  on  the 
heir  without  reference  to  the  seisin  of  the  ancestor,**  it  being  suffi- 
cient that  the  latter  had  title  or  any  manner  of  right,  legal  or  equi- 
table, in  the  property.**  It  has  even  been  held  that  the  word  seisin 
as  used  in  the  statutes  of  descent  is  equivalent  to  the  word  owner- 
ship.** Consequently,  whatever  real  right  or  claim  an  ancestor  has 
by  deed  only,  it  descends  to  his  heirs,*^  nor  is  any  distinction  made 
between  estates  in  possession  and  those  in  reversion  and  remainder.*' 
So,  too,  a  minor  who  is  legally  seised  of  land  as  heir  of  his  parent 
may  transmit  the  inheritance.*' 

30.  Ancestral  Estates  Generally. — The  policy  of  the  common  law 
was  to  keep  the  real  property  in  the  line  of  the  ancestor  by  whom  it 
was  brought  into  the  family,**  and  after  failure  of  lineal  descendants 
of  the  last  owner,  the  land  passes  to  his  collateral  relations,  provided 
they  are  of  the  blood  of  the  first  purchaser  by  whom  it  came  to  the 
intestate.*'  This  requirement  of  "inheritable  blood"  of  the  ancestor 
was  peculiar  to  the  feudal  system.  It  rested  on  the  principle  that 
feuds  were  granted  for  personal  service  and  personal  merit,  and  that 
like  service  and  like  merit  on  the  part  of  the  successors  in  estate  of 

6.  Note:  12  A.  S.  R.  95.  12.  Hillhouse    v.    Chester,    3    Day 

7.  North  V.  Graham,  235  111.  178,  (Conn.)  166,  3  Am.  Dec.  265;  Kean  v. 
85  N.  E.  267,  126  A.  S.  R.  189,  18  Hoffecker,  2  Har.  (Del.)  103,  29  Am. 
L.R.A.(N.S.)   624.  Dec.  336;  North  v.  Graham,  235  lU. 

8.  North  V.  Graham,  235  lU.  178,  85  178,  85  N,  E.  267,  126  A.  S.  R.  189, 
N.  E.  267, 126  A.  S.'R.  189, 18  L.R.A.  18  L.R.A.(N.S.)  624. 

(N.S.)  624  and  note.  Note:  12  A.  S.  R.  95. 

9.  Harrod  v.  Myers,  21  Ark.  592,  IS.  Kean  v.  Hoflfeeker,  2  Har. 
76  Am.  Dec.  409;  Hillhouse  v.  Ches-   (Del.)  103,  29  Am.  Deo.  336. 

ter,  3  Day  (Conn.)  166,  3  Am.  Dec.  Note:  12  A.  S.  R.  95. 

265;  Kean  v.  Hoffecker,  2  Har.  (Del.)  14.  North  v.  Graham,  235  111.  178, 

103,  29  Am.  Dec.  336;  North  v.  Gra-  85  N.  E.  267,  126  A.  S.  R.  189,  18 

ham,  235  111.  178,  85  N.  E.  267,  126  L.R.A.(N.S.)  624. 

A.  S.  R.  189, 18  L.R.A.(N.S.)  624  and  16.  Harrod  v.  Myers,  21  Ark.  592, 

note.  76  Am.  Dec.  409. 

Note:  12  A.  S.  R.  93  et  seq.  16.  See  infra,  par.  56-59. 

10.  North  V.  Graham,  235  111.  178,  17.  HUlhouse    v.    Chester,    3    Day 
85  N.  E.  267,  126  A.  S.  R.  189,  18  (Conn.)  166,  3  Am.  Dec.  265. 
L.R.A.(N.S.)    624.  18.  Smallman  v.  Powell,  18  Ore.  367, 

11    HUlhouse    V.    Chester,    3    Day  23  Pac.  249,  17  A.  S.  R.  742. 
(Conn.)  166,  3  Am.  Dec.  265;  North      Notes:  12  A.  S.  R.  109;  39  L.RJV,. 
V.  Graham,  235  111.  178,  85  N.  E.  267,   (N.S.)   955. 

126  A.  S.  R.  189,  18  L.R.A.(N.S.)  19.  Hill  v.  Heard,  104  Ark.  23,  148 
624.  S.  W.  254,  Ann.  Caa  1914C  403,  42 
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the  feudatory  would  be  best  assured  by  admitting  to  that  number 
only  those  who  derived  their  natural  characteristics  from  him  by 
descent  A  legal  fiction  was  next  invented  by  which,  failing  direct 
descendants  of  the  person  last  seised,  his  collateral  heirs  were  deemed 
to  be  of  the  blood  of  the  first  purchaser,  that  position  being  arbitrarily 
assigned  to  the  common  ancestor,  whether  in  fact  he  ever  owned  the 
land  or  not.  In  order  to  establish  their  title,  however,  it  was  neces- 
sary to  trace  their  descent  back  to  him,  in  each  degree,  through  "inher- 
itable blood."  ■♦  The  early  English  law,  moreover,  did  not  even 
permit  one  to  make  his  right  heirs  take  by  purchase.  These  rules 
have  been  somewhat  modified,  but  in  the  descending  scale  the  old 
law  is  in  force.  If  there  be  a  total  failure  of  descendants  of  the  pur- 
chaser the  line  is  traced  backwards.*  In  this  country  descent  need 
not,  in  most  states,  be  traced  to  the  first  purchaser,  as  implied  by  the 
fifth  canon  of  descent.*  That  is,  the  course  is  prescribed  by  the  stat- 
ute without  reference  to  the  source  from  which  the  property  was 
acquired,*  and  the  rule  is  not  to  look  to  the  source  whence  the  estate 
was  denved  to  determine  who  shall  inherit,  except  in  cases  where 
the  statute  has  made  that  circumstance  material,*  or  unless  there 
is  a  failure  of  descendants  capable  of  taking,  in  which  case  the  gen- 
eral policy  is  that  the  inheritance  shall  go  back  to  the  kinsman  of 
the  blood  from  whom  it  came.'  In  some  of  the  statutes,  however, 
the  common  law  rules  are  preserved  to  some  extent,*  all  real  property 
being  embraced  within  the  two  classes,  ancestral  and  nontmcestral,' 
and  the  distinction  between  the  two  kinds  of  estates  is  preserved  in 
many  states  in  determining  the  respective  rights  of  heirs  of  the  whole 
or  the  half  blood,*  and  the  estates  of  minor  unmarried  heirs  who  die 
intestate  are  sometimes  subject  to  special  statutes  affecting  their  ances- 
tral status.' 

L.B.A.(N.S.)  446;  CampbeU's  Appeal,  Prescott  ▼.  Carr,  29  N.  H.  453,  61 

64  Conn.  277,  29  AU.  494,  24  L.R.A.  Am.  Dec,  652. 

667;  King  v.  Scoggin,  92  N.  C.  99,  6.  Hmnphries   v.    Davis,    100    Ind. 

53  Am,  Rep.  410.  274,  50  Am.  Rep,  788. 

Note:  12  A.  S.  R.  109, 110.  6.  Hill  v.  Heard,  104  Ark.  23,  148 

20.  CampbeU's    Appeal,    64    Conn,  S,  W.  254,  Ann.  Cas.  1914C  403,  42 

277,  29  AU.  494,  24  L.R.A.  667.  L.R,A.(N.S.)  446;  SmaUman  v.  Pow- 

1.  Cooper  V.  France,  14  Jur.  214,  eU,  18  Ore,  367,  23  Pac.  249,  17  A, 
19  L.  J.  Ch.  313,  9  Eng.  Rul.  Cas.  301  S.  R.  742. 

and  note.  7.  Dudrow  ▼.  King,  117  Md.  182, 

2.  CampbeU's  Appeal,  64  Conn.  277,  83  AU,  34,  Ann,  Cas.  1913E  1258,  39 
29  AU.  494,  24  L.R.A.  667.  L.R,A,(N,S.)  955;  Brown  v.  Whaley, 

Note:  12  A.  S,  R.  92,  110.     See  58  Ohio  St.  654,  49  N,  E.  479,  65 
supra,  par.  10.  A.  S.  R.  793;  Stockton  v.  Frarier,  81 

3.  SmaUman  v.  PoweU,  18  Ore,  367,  Ohio  St.  227,  90  N.  E.  168,  26  L.R.A. 
23  Pac,  249,  17  A.  S.  R.  742.  (N.S.)  603. 

4.  Kcan  v.  Hofifecker,  2  Har.  (Del.)       8.  See  supra,  par.  26-28. 
103,  29  Am.  Dec.  336;  BeU  v.  Scam-       9.  See  supra,  par.  14. 
mon,  15  N,  H.  381,  41  Am,  Dec,  706; 
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31.  Considerations    Determinative    of    Ancestral    Character. — ^In 

interpreting  statutes  relating  to  ancestral  property  it  should  be  remem- 
bered that  they  are  in  partial  recognition  of  the  principles  of  the  com- 
mon law.  10  It  should  also  be  borne  in  mind  that  an  heir  is  one  who 
takes  from  an  ancestor  and  that  in  the  primary  sense  the  intestate 
must  always  be  an  ancestor,**  the  latter  term  generally  being  con- 
strued as  embracing  all  from  whom  a  title  by  descent  can  be  derived 
under  any  circumstances,  even  including  the  interest  which  one  spouse 
takes  from  the  other  under  the  statutes  of  descent,**  but  referring, 
in  the  present  connection,  only  to  the  immediate  ancestor  from 
whom  the  intestate  receives  the  inheritance,  devise,  or  gift,  and  not 
to  a  remote  ancestor  who  was  the  original  source  of  title.**  The 
character  of  property  as  ancestral  or  not,  therefore,  inheres  in  the 
manner  in  which  it  was  acquired  from  the  intestate's  immediate  ances- 
tor. When  it  comes  by  gift,  devise,  or  descent,  either  mediately  or 
immediately,  from  the  father  or  mother  or  from  any  person  in  their 
respective  lines,  it  is  ancestral,  and  nonancestral  when  it  comes 
to  the  intestate  in  any  other  way,**  as  where  it  comes  to  the  widow 
by  statutory  right  of  dower.*'  And  it  should  not  be  forgotten  that 
all  land  must  at  one  time  have  been  a  new  acquisition,  becoming 
ancestral  only  after  it  has  once  been  inherited.*"  Similarly  the  char- 
acter of  the  property  may  change  through  the  acts  of  the  heir  or 
distributee  himself,  as  where  one  who  is  in  by  descent  conveyed  his 
interest  and  it  is  thereafter  conveyed  back  to  him,  its  ancestral  char- 
acter being  thereby  destroyed,*'  or  where  a  devisee  who  receives  land 
impressed  with  the  character  of  money  by  the  testator's  direction  to 
sell,  elects  to  take  it  as  land,  such  election  being  equivalent  to  a  new 
acquisition,  just  as  though  the  property  were  sold  by  the  executor, 
pursuant  to  the  directions  of  the  will,  and  purchased  by  the  devisee.** 
But,  while  some  courts  look  only  at  the  legal  title  under  which  the 
intestate  held,  and  others  regard  the  continuity  of  the  intestate's 
equitable  title  as  the  test  of  ancestral  character,*"  such  character  is 
not  usually  deemed  to  be  affected  by  conveyances  made  merely  for 
the  purpose  of  creating  particular  estates  in  the  property  with  a  lim- 

10.  HiU  V.  Heard,  104  Ark.  23,  148  v.  Whaley,  58  Ohio  St.  654,  49  N.  E. 
S.  W.  254,  Ann.  Cas.  19140  403,  42  479,  65  A.  S.  R.  793. 
L.R.A.(N.S.)  446.  Note:  29  L.R.A.  543. 

11.  See  supra,  par.  16.  15.  Note:  12  A.  S.  R.  111. 

12.  Note:  29  L.R.A.  543.     See  in-  16.  Stockton  v.  Frazier,  81  Ohio  St. 
fra,  par.  43.  227,  90  N.  E.  168,  26  L.R.A.(N.S.) 

13.  Notes:  61  Am.  Dec.  660;  12  A.  603. 

S.  R.  110;  29  L.R.A.  543.  17.  Dudrow  v.  King,  117  Md.  182, 

14.  Hill  V.  Heard,  104  Ark.  23,  148  83  Atl.  34,  Ann.  Cas.  1913E  1258  and 
S.  W.  254,  Ann.  Cas.  1914C  403,  42  note,  39  L.R.A.(N.S.)  955  and  note. 
L.R.A.(N.S.)    446;    Shellenberger    v.  18.  Burr   v.   Sim,  1    Whart.    (Pa.) 
Ransom,  31  Neb.  61,  47  N.  W.  700,  252,  29  Am.  Dec.  48. 

28  A.  S.  R.  500, 10  L.R.A.  810;  Brown       19.  Note:  39  L.R.A.(N.S.)  955. 
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itation  of  the  fee  in  the  ancestor;  and  the  same  principle  is  applied 
where  the  ancestor,  in  order  to  acquire  the  interest  of  his  cotenailts, 
joins  with  them  in  a  deed  to  a  third  person,  who  then  reconveys 
to  him,  the  ancestral  character  of  his  original  individual  interest 
being  held  unaffected  by  the  transaction,*"  the  same  ruling  likewise 
being  made  where  tenants  in  common  partition  ancestral  property.* 
When  the  legal  and  the  equitable  estate  in  land  come  from  different 
channels  and  unite  in  the  same  person,  the  character  of  the  estate  in 
the  holder  is  determined  by  the  course  of  the  legal  title  coming  to 
him ;  *  and  if  the  legal  title  is  acquired  by  purchase  the  property  is 
not  ancestral,  though  the  equitable  title  is  inherited,  as  where  a  father 
holding  an  equitable  title  under  a  bond  dies  without  acquiring  the 
legal  title  and  the  balance  of  the  purchase  price  is  paid  out  of  the  pro- 
ceeds of  the  homestead  thus  inherited  by  the  mother  and  the  heir, 
conveyance  of  the  legal  title  being  then  made  to  the  latter.  In  such 
a  case  it  was  declared  that  if  the  entire  purchase  price  had  been  paid 
by  the  father  or  by  the  administrator  out  of  the  father's  estate,  the 
property  would  have  been  ancestral  ex  parte  paterna,*  but  this  has 
been  criticised  as  being  inconsistent  with  the  established  principle 
of  merger.* 

32.  Rule  as  to  Reversions  and  Remainders. — At  common  law  a 
remainder  or  reversion  acquired  by  purchase  goes  to  the  heirs  of  the 
first  purchaser  as  of  the  time  when  it  comes  into  possession,  for  the 
remainderman  or  reversioner,  by  such  purchase,  has  become  a  new 
stirps  of  descent.'  This  rule  obtains  when  one  owning  the  fee  simple 
conveys  or  devises  it  to  another  for  life,  remainder  to  a  third  person 
in  fee,  since  the  owner  has  parted  with  all  his  interest,  and  therefore 
the  estate  cannot  under  any  circumstances  return  to  him.'  On  the 
other  hand,  if  the  reversion  or  remainder  expectant  on  a  freehold 
comes  by  descent,  and  the  reversioner  or  remainderman  dies  during 
the  continuance  of  the  particular  estate,  he  who  would  claim  the 
estate  by  inheritance  must  make  himself  heir  to  the  original  donor, 
who  erected  the  particular  estate,  for  it  is  the  old  inheritance  and 
the  reversioner  or,  remainderman  never  had  the  actual  seisin  neces- 
sary to  constitute  him  the  stock  or  terminus  of  an  inheritance ;  though 
where  the  reversion  or  remainder  comes  by  descent,  and  before  the 
determination  of  the  particular  estate  it  is  conveyed  by  deed  or  devise 

20.  Dudrow  v.  King,  117  Md.  182,  3.  Hill  v.  Heard,  104  Ark.  23,  148 
83  Atl.  34,  Ann.  Cas.  1913E  1258  and  S.  W.  254,  Ann.  Cas.  1914C  403,  42 
note,  39  L.R.A.(N.S.)  955  and  note.       L.R.A.(N.S.)  446. 

1.  Notes:     39     L.R.A.(N.S.)     955;       4.  Note:  42  L.R.A.(N,S.)  451. 
Ann.  Cas.  1913E  1263.  6.  Kean  v.  Hoffecker,  2  Har.  (Del.) 

2.  Hill  v.  Heard,  104  Ark.  23,  148  103,  29  Am.  Dec.  336;  Kipg  v.  Scog- 
S.  W.  254,  Ann.  Cas.  1914C  403,  42  gin,  92  N.  C.  99,  53  Am.  Rep.  410. 
L.R.A.(N.S.)  446  and  note.  6.  King  v.  Seoggin,  92  N.  C.  99,  53 

Note:  9  Eng.  Rul.  Cas.  288.  Am.  Rep.  410. 
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to  a  stranger,  the  donee  takes  by  purchase,  and  becomes  a  new  stock 
of  descent,  and  the  estate  will  descend  to  his  heirs  rather  than  to 
those  of  the  original  donor,  the  conveyance  in  such  case  taking  the 
estate  out  of  the  old  line  of  inheritance  and  putting  it  in  one  entirely 
new.'  So,  too,  where  the  grantor  of  a  conditional  fee  dies  before  the 
happening  of  the  event  which  is  to  effect  a  reversion,  the  estate  reverts 
to  the  person  who  can  make  himself  heir  to  the  grantor  of  the  fee 
conditional  when  that  estate  determines,  or,  in  other  words,  the  heirs 
are  to  be  determined  as  of  the  date  when  the  condition  is  broken 
and  the  reversion  takes  place.*  In  many  states,  however,  the  rule 
that  he  who  claims  a  fee  simple  by  descent  from  one  who  was  first 
purchaser  of  the  reversion  or  remainder,  expectant  on  a  freehold  estate, 
must  be  of  the  same  blood,  and  make  himself  heir  to  such  purchaser 
at  the  time  the  remainder  or  reversion  falls  into  possession,  has  been 
abrogated,  so  that  executory  devises  pass  according  to  the  course  pre- 
scribed by  the  statute  regulating  the  descent  of  real  estate,  where 
the  devisee  over  dies  before  the  happening  of  the  contingency  on 
which  the  devise  over  is  to  vest  or  be  enjoyed,  and  go  to  the  heir  of 
such  devisee  though  he  is  not  of  his  blood  and  is  not  his  heir  at 
the  time  of  the  happening  of  the  contingency ;  *  and  a  determinable 
fee.  will  descend  under  the  same  rules  and  in  the  same  order  as  estates 
in  fee  simple.  In  the  latter  case  it  has  been  held  that  if  the  grantor 
of  such  a  fee  dies  before  the  happening  of  the  event  which  is  to  effect 
a  reversion,  the  possibility  of  reverter  is  cast  by  descent  on  his  heirs 
at  the  time  of  his  death,  rather  than  on  those  who  are  his  heirs  at 
the  time  when  the  use  of  the  property  ceases;  *•  which  holding  has 
been  questioned  in  that  the  court  seems,  in  order  to  bring  the  case 
within  the  statute,  to  have  assumed  that  such  a  possibility  descended 
to  the  heir  as  such  at  common  law.^*  Likewise,  under  the  statutory 
doctrine  that  interests  in  realty  not  in  possession  are  cast  by  descent 
immediately  on  the  heirs  of  the  owner  of  such  interests,  it  has  been 
held  that  where  a  testator  creates  a  life  estate  and  then  disposes  of 
the  fee  by  contingent  remainder  which  is  void  or  for  any  reason  fails, 
then  the  fee  goes  as  intestate  property  to  the  testator's  hei«s  at  law, 
as  of  the  time  of  the  testator's  death,*'  though  in  the  case  of  contingent 
remainders,  some  courts  hold  that  only  those  can  take  who  are  in 
being  at  the  time  when  the  contingency  happena  and  the  estate  falls 
into  possession,  and  that  therefore  those  who  are  the  heirs  of  the 
remainderman  when   the  contingency  happens  take  the  property 

7.  King  V.  Seoggin,  92  N.  C.  99,  53  L.R.A.(N,S.)  624  and  note. 

Am.  Rep.  410.  11.  Note:  18  L.B.A.(N.S.)  624.    Se« 

8.  Note:  18  L.R.A.(N.S.)  624.  infra,  par.  60. 

9.  Kean  v.  Hoffecker,  2  Har.  (Del.)  12.  North  v.  Graham,  235  HI.  178, 
103,  29  Am.  Dec.  336.  85  N.  E.  267,  126  A.  S.  R.  189,  18 

10.  North  v.  Graham,  235  HI.  178,  L.R.A.(N.S.)  624. 
85  N.  E.  267,  126  A.  S.  R.  189,  18 
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though  he  himself  dies  before  that  time.  Thus,  where  property  is  de- 
vised to  one  for  life  with  remainder  to  his  children  if  he  leaves  any,  or 
to  a  third  person  if  he  does  not,  and  he  dies  without  children  after  the 
death  of  the  third  person,  the  heirs  of  the  third  person  in  being  at 
the  time  of  the  death  of.  the  life  tenant  take  the  property." 

Pretermitted  Heirs  and  After-bom  Children 

33.  Rules  and  Statutes  Generally. — ^By  the  civil  law,  a  father  could 
not  disinherit  his  legitimate  child,  but  by  the  common  law  he  may.** 
By  statute  it  is  usually  provided  in  effect  that  when  any  testator 
omits  to  provide  in  his  will -for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  unless  it  appears  that  such  omission  was 
intentional,  such  child,  or  the  issue  of  such  child,  must  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  had  died  intestate.*'  And 
similar  statutes  are  found  applying  particularly  to  after-born  children 
in  connection  with  provisions  abrogating  the  common  law  rule  that 
marriage  followed  by  birth  of  a  child  revokes  a  will,  the  provision 
commonly  being  that  unless  an  intent  to  disinherit  appears  on  the 
face  of  the  will  the  after-bom  child  takes  a  pro  rata  ^are  with  the 
other  children."  But  it  has  been  uniformly  held  that  such  pro- 
visions apply  only  to  a  case  where  a  child  or  descendant  is  unknown 
or  forgotten,  or  for  some  reason  unintentionally  overlooked,  and  are 
not  limitations  on  the  power  of  disposal,*',  though  the  contrary  was 

13.  Garrison  v.  Hill,  79  Md.  75,  28  Newman  v.  Waterman,  63  Wis.  612, 
Atl.  1062,  47  A.  S.  R.  363.  ,       23  N.  W.  696,  53  Am.  Rep.  310. 

14.  Sneed  v.  Ewing,  5  J.  J.  Marsh.       Note:  12  A.  S.  R.  97. 

(Ky.)  460,  22  Am.  Dec.  41;  Stratton  16.  Smith  v.  Olmstead,  88  Cal.  582, 

V.  Morris,  89  Tenn.  497,  15  S.  W.  87,  26  Pac.  521,  22  A.  S.  R.  336, 12  L.R.A. 

12  L.R.A.  70.  46;  Lurie  v.  Radnitzer,  166  111.  609, 

15.  Steven's  Estate,  83  Cal.  322,  23  46  N.  E.  1116,  57  A.  S.  R.  157;  Car- 
Pac.  379,  J7  A.  S.  R.  252;  Smith  v.  penter  v.  Snow,  117  Mich.  489,  76  N. 
Olmstead,  88  Cal.  582,  26  Pae.  521,  W.  78,  72  A.  S.  R.  576.  41  L.R.A. 
22  A.  S.  R.  336,  12  L.R.A.  46;  In  re  820;  Rhodes  v.  Weldy,  46  Ohio  St.  234, 
Salmon,  107  Cal.  614,  40  Pac.  1030,  20  N.  E.  461, 15  A.  S.  R.  584;  Woriey 
48  A.  S.  K.  164;  In  re  Callaghan,  119  v.  Taylor,  21  Ore.  589,  28  Pac.  903, 
Cal.  571,  51  Pac.  860,  39  L.R.A.  689;  28  A.  S.  R.  771;  In  re  O'Connor,  21 
Lorieux  V.  KeUer,  5  la.  196,  68  Am.  r    j    455    44  ^y    591^  79  ^    3.  R. 

?^- P^^^iA^i^f**  ^  ^P^l^n' -y?,*"*  814;  Newman  v.  Waterman,  63  Wis. 

^^V  w '  Fv^?*-  %•  ^^^%^  'qS  612,  23  N.  W.  696,  53  Am.  Rep.  310; 
V.   Fosket,  6  Mete.    (MassO    400    39   j^  '      ^  ^^^  ^j     ^^^^^^  ^[ 

Am.  Dec.  736  and  note;  Terry  v.  Fos-  ™  „„»  „.*.  a  t>  aoK 
ter,  1  Mass.  146,  2  Am.  Dec.  6;  In  re  ^^If".'/!  a™  n»«  7dn.  19  A  fi 
StJbbins,  94  Mi^h.  304,  54  N.  W.  159,  _  ^otes:  39  Am.  Dec.  740;  12  A.  8. 
34  A.  S.  R.  345;  Carpenter  v.  Snow,  "•,^''  ""•  „  ,,  ,.  ,,.  _  ,  ^„ 
U7  Mich.  489,  76  N.  W.  78,  72  A.  17.  In  re  Callaghan,  119  Cal.  571, 
8  R.  576,  41  L.R.A.  820;  Woriey  v.  51  Pac.  860,  39  L.R.A.  689;  Lorienx 
Taylor,  21  Ore.  589,  28  Pac.  903,  28  v.  KeUer,  5  la.  196,  68  Am.  Dec.  696; 
A.  S.  R.  7T1;  In  re  Atwood,  14  Utah  In  re  Atwood,  14  Utah  1,  45  Pac.  1036, 
1.  45   Pac.  1036,  60   A.   S.  R.   878;    60  A.  S.  R.  878;  In  re  Donges.  103 
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held  under  one  of  the  older  statutes  which  made  no  mention  of  the 
testator's  intention.*^  The  law  merely  presumes  that  the  omission 
by  a  testator  of  all  mention  of  a  child  was  from  accident,  misapprehen- 
sion or  forgetfulness,*'  and  not  from  an  intention  to  disinherit  him.** 

34.  Specific  Operation  of  Statute. — The  child  not  named  or  pro- 
vided for  in  the  will  takes  by  virtue  of  the  statute  and  against  and 
notwithstanding  the  will.  As  to  its  interest  in  realty,  the  father  has 
died  intestate,  and  the  title  instantly  descends  to  such  child  as  heir.^ 
And,  as  a  necessary  legal  consequence  of  this  construction,  it  would 
follow  that  every  provision  in  the  will,  directly  or  indirectly  attemptr 
ing  to  dispose  of  such  portion  of  the  estate,  except  for  the  discharge 
of  the  decedent's  debts,  or  other  charges  accruing  in  due  course  of 
administration,  is  inoperative  as  against  such  child;  it  cannot  be  con- 
cluded with  any  degree  of  certainty  that  the  testator  would  have  given 
a  power  of  sale  of  the  child's  interest  if  the  fact  that  it  would  have  an 
interest  had  been  present  to  his  mind.*  The  rule  includes  mistake  of 
law  as  well  as  of  fact ;  ■  but  as  to  whether  it  covers  a  case  where  it 
appears  that  the  omission  was  pursuant  to  an  intention  arising  from 
a  mistake  but  for  which  the  t«stator  would  or  might  have  acted  other- 
wise, there  is  some  conflict,  it  being  held,  on  the  one  hand,  that  where 
the  will  showed  an  intention  to  exclude  the  child,  his  disinheritance 
could  not  be  avoided  by  a  mistake  which  might  have  given  rise  to 
such  intention,*  and,  on  the  other,  that  the  child  was  not  excluded 
where  the  omission  was  due  to  the  testator's  reliance  upon  the  state- 
ment of  the  scrivener  that  the  child  would  inherit,  though  omitted 
from  the  will.' 

35.  What  Constitutes  Pretermissioa. — ^To  pretermit  is  to  pass  by, 
to  omit,  to  disregard.  If  the  intention  to  exclude  appears  upon  the 
face  of  the  will,  the  child  has  not  been  omitted  or  passed  by.  If 
the  child  has  been  provided  for  by  the  will,  the  value  of  the  provi- 

Wis.  497,  79  N.  W.  786,  74  A.  S.  R.  20.  Stevens'  Estate,  83  Cal.  322,  23 

885.  Pac.  379,  17  A.  S.  R.  252. 

Notes:  39  Am.  Dec.  741;  12  A.  S.  1.  Smith  v.  Olmstead,  88  Cal.  582, 

R.  98.  26  Pac.  521,  22  A.  S.  R.  336  and  note; 

18.  Chace  v.  Chace,  6  R.  I.  407,  78  12  L.R.A.  46;  Worley  v.  Taylor,  21 
Am.  Dec.  446;  In  re  O'Connor,  21  R.  Ore.  589,  28  Pac.  903,  28  A.  S.  R.  771. 
I.  465,  44  AU.  591,  79  A,  S.  R.  814.  2.  Smith  v.  Olmstead,  88  Cal.  582, 
After  the  ruling  in  Chace  v.  Chace  the  26  Pac.  521,  22  A.  S.  R.  336, 12  LJl.A. 
Massachusetts  statute,  referring  to  the  46. 

testator's    intention,   was    adopted    in  3.  Bachinski  v.  Bachinski,  152  Mich. 

Rhode   Island,  and  the  general  rule,  693,  116  N.  W.  556,  125  A.  S.  R.  427. 

obtaining  in  Massachusetts,  was  fol-  Note:  12  A.  S.  R.  98. 

lowed.  4.  Note:  12  A.  S.  R.  98. 

19.  Smith  V.  Olmstead,  88  Cal.  582,  5.  Bachinski  v.  Bachinski,  152  Mich. 
26  Pac.  521,  22  A.  S.  R.  336, 12  L.R.A.  693,  116  N.  W.  556, 125  A.  S.  R.  427. 
46. 
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sion  is  not  the  subject  of  inquiry  by  the  court,  for,  however  inadequate 
the  provision  may  be,  it  would  yet  be  true  that  the  child  was  not 
pretermitted,  had  not  been  omitted,  passed  by,  or  disregarded.*  The 
words  "omite  to  provide"  mean  simply  an  omission  to  make  a  pro- 
vision in  the  will,  and  have  no  reference  to  the  pecuniary  value  of 
the  provision,'  and,  by  the  weight  of  authority,  under  a  statute  whose 
purpose  is  not  to  constrain  but  only  to  supplement  a  testator's  inten- 
tion, the  provision  required  to  prevent  intestacy  as  to  an  after-born 
child  need  not  be  of  a  quality  or  value  to  satisfy  the  court's  sense 
of  justice.'  However,  it  has  been  held  that  the  mere  bequest  of 
keepsakes  of  a  personal  nature  and  of  Uttle  or  no  extrinsic  value  does 
not,  as  a  matter  of  law,  take  the  heir  out  of  the  class  provided  for 
by  the  statute.*  Where  a  statute  provided  for  certain  heirs  "not 
having  a  legacy  given  them,"  it  was  held  that  though  the  amount 
of  the  legacy  was  obscurely  expressed,  it  was  sufficient  as  showing 
that  they  had  not  been  forgotten;  *•  but  construing  two  sections  of  a 
statute  together,  it  was  held  that  an  after-born  child  was  not  "pro- 
vided for  in  the  will,"  and  that  no  provision  had  been  "made  for 
such  child  by  some  settlement,"  where  the  whole  estate  was  left  to 
the  wife  and  after  her  death  a  remainder  to  her  children,**  and  it 
seems  that  by  the  weight  of  opinion,  though  there  is  authority  to  the 
contrary,  a  general  devise  of  a  reversionary  interest  to  the  heirs  of  the 
testator  is  not  a  provision  for  an  after-born  child.**  What  mention 
of  the  child  is  sufficient  to'  include  a  particular  child,  or  to  show 
intention  to  exclude,  and  what  extrinsic  evidence  can  be  introduced, 
and  the  weight  thereof,  to  show  the  testator's  intention,  involves 
the  construction  of  the  will.** 

36.  Rights  of  Posthumous  Children. — The  general  rule  in  this  coun- 
try, and  the  acknowledged  rule  of  the  English  law,  is  that  post- 
humous children  inherit  in  all  cases  as  if  they  were  born  in  the  life- 
time of  the  inte8tat«  and  had  survived  him,  and  for  all  the  beneficial 
purposes  of  heirship  a  child  en  ventre  sa  mere  is  considered  bom.** 
This  doctrine  is  variously  stated  as  a  rule  of  the  common  law,*' 

9.  Allison  v.  Allison,  101  Va.  537, 44  584  and  note. 

S.  E.  904,  63  L.E.A.  920.  12.  Note :  15  A.  S.  R.  592  et  seq. 

7.  In  re  Callaghan's  Estate,  119  CaL  13.  See  Wills. 

571,  51  Pac  860,  39  L.R.A.  689.  14.  Hall     v.     Hancock,    15     Pick. 

«.  In  re  Donges*  Estate,  103  Wis.  (Mass.)  255,  26  Am.  Dec.  598:  Harper 

497,  79  N.  W.  786,  74  A.  S.  R.  885,  v.  Archer,  4  Smedes  &  M.  (Miss.)  99, 

9.  In  re  Stebbins  Estate,  94  Mich.  43  Am.  Dec.  472  and  note;  Marsellis 
304,  54  N.  W.  159,  34  A.  S.  R.  345.  v.  Thalhimer,  2  Paige  (N.  Y.)  35,  21 

10.  Terry  v.  Foster,  1  Mass.  146,  2  Am.  Dec.  66;  Deal  v.  Sexton,  144  N. 
Am.  Dec  6.  C.  157,  56  S.  E.  691,  119  A.  S.  R. 

11.  It  makes  no  difference  whether  943  and  note. 

the  remainder  be  considered  vested  or       Note:  12  A.  S.  R.  99. 
contingent.    Rhodes  v.  Weldy,  46  Ohio       15.  Deal  v.  Sexton,  144  N.  C.  157, 
St.  234.  20  N.  E.  461,  15  A.  S.  R.   56  S.  E.  691,  119  A.  S.  R.  943. 
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or  of  the  civil  law,*'  or  of  both.*'  But  whatever  its  source,  it  is  adopted 
by  many  statutes  **  and  such  children  are  usually  provided  for  as  pre- 
termitted heirs.*"  It  has  been  said  that  the  existence  of  the  infant 
as  a  real  person  before  birth  is  a  fiction  of  law,  for  the  purpose  of 
providing  for  and  protecting  the  child,  in  the  hope  and  expectation 
that  it  will  be  bom  alive  and  be  capable  of  enjoying  those  rights 
which  are  thus  preserved  for  it  in  anticipation.**  It  seems,  therefore, 
that  the  child  must  be  born  alive,  after  such  a  period  of  foetal  exist- 
ence as  to  give  reasonable  assurance  of  its  continued  existence,  so 
far  as  the  right  of  others  to  inherit  from  it  is  concerned.*  It  was 
formerly  a  question  at  what  time  the  embryo  might  be  said  to  be 
alive,  and  quickening  was  selected  as  the  surest  test  of  life,  and  the 
earliest  point  of  time  at  which  it  could  be  deemed  to  be  in  existence,* 
but  the  distinction  between  a  woman  being  pregnant  and  being  quick 
with  child  is  applicable  mainly,  if  not  exclusively,  to  criminal  cases, 
and  does  not  now  obtain  in  the  law  of  inheritance,*  and  it  is  now 
settled,  both  in  England  and  in  this  country,  that  from  the  time  of 
conception  the  infant  is  in  being,  for  the.  purpose  of  taking  any 
estate  which  is  for  his  benefit,  whether  by  descent,  devise,  or  under 
the  statute  of  distributions,*  nine  months  being  the  usual  period  of 
gestation,  and  the  commencement  of  foetal  existence  being  placed  at 
that  period  before  birth,'  at  least  in  the  absence  of  some  evidence  to 
rebut  the  presumption.* 

37.  Rales  Applied;  Shifting  Descents;  When  Estate  Vests. — Ques- 
tions concerning  the  status  of  posthumous  children  have  usually  arisen 
over  the  child's  right  to  inherit  from  his  father,'  but  the  same  rules 
clearly  apply  where  one  seeks  to  inherit  from,  or  through,  a  brother 
or  sister  of  the  half  or  whole  blood,  who  died  while  the  claimant  was 

16.  Marsellis  v.  I'haUiimer,  2  Paige  3.  Hall  v.  Hancock,  15  Pick.  (Mass.) 
(N.  Y.)  35,  21  Am.  Dec,  66.  255,  26  Am.  Dec.  598  and  n(^. 

17.  Hall  V.  Hanoock,  15  Pick.  4.  Hall  v.  Hancock,  15  Pick.  (Mass.) 
(Mass.)  255,  26  Am.  Dec.  598.  255,  26  Am.  Dec.  598;  Harper  v.  Arch- 

18.  Smith  V.  McConnell,  17  HI.  1^5,  er,  4  Smedes  &  M.  (Miss.)  99,  43  Am. 
63  Am.  Dec.  340;  Detrick  v.  Migatt,  Dec.  472  and  note;  Marsellis  v.  Thai- 
19  ni.  146,  68  Am.  Dec.  584;  Deal  v.  himer,  2  Paige  (N.  Y.)  35,  21  Am. 
Sexton,  144  N.  C.  157,  56  S.  E.  691,  Dec.  66. 

119  A.  S.  R.  943  and  note.  Note:  32  A.  S.  R.  99. 

19.  See  supra,  par.  33-37.  5.  Harper  v.  Archer,  4  Smedes  &  M. 

20.  Marsellis  v.  Thalhimer,  2  Paige  (Miss.)  99,  43  Am.  Dec.  472  and  note. 
(N.  Y.)  35,  21  Am.  Dec.  66.  6.  Hall  v.  Hancock,  15  Pick.  (Mass.) 

1.  Harper  v.  Archer,  4  Smedes  &  M.  255,  26  Am.  Dec.  598. 
(Miss.)  99,  43  Am.  Dec.  472  and  note;      7.  Smith  t.  McConnell,  17  UI.  135, 
Marsellis  v.  Thalhimer,  2  Paige   (N.  63  Am.  Dec.  340 ;  Detrick  t.  Migatt,  19 
Y.)  35,  21  Am.  Dec.  66.  111.  146,  68  Am.  Dec.  584;  Deal  v.  Sex- 

Note:  119  A.  S.  R.  946  et  seq.        ton,  144  N.  C.  157,  56  S.  E.  691,  119 
'     2.  Harper  v.  Archer,  4  Smedes  &  M.  A.  S.  R.  943. 
(Miss.)  99,  43  Am.  Dec.  472  and  note. 
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en  ventre  sa  mere.^  The  common  law  doctrine  of  "shifting  descents'' 
permitted  any  after-born  child  who  was  of  the  same  degree  of  kindred 
as  those  in  whom  an  estate  of  inheritance  had  vested,  to  take  his' 
share  the  same  as  if  he  had  been  alive  when  the  estate  vested,  and 
some  of  the  early  American  cases  seem  to  have  recognized  this  doctrine 
to  its  full  extent,  but  the  later  cases,  and  the  statutes,  have  practically 
limited  the  doctrine  to  after-bom  children  en  ventre  sa  mere  at  the 
time  the  estate  vests.  The  statutes  usually  contain  a  time  limitation, 
at  most  one  year  after  the  intestate's  death,  within  which  a  child 
must  be  born  in  order  to  take,  and  that  limitation  has  obviously  been 
made  with  reference  to  the  ordinary,  and  also  the  exceptional,  course 
of  gestation.'  On  the  death  of  a  father,  the  inheritance  vests,  bene- 
ficially at  least,  immediately  in  his  child  en  ventre  sa  mere  as  well  as 
in  his  children  already  bom,  so  that  the  child  is  not  bound  by  a 
decree  against  the  mother  and  other  relatives  of  the  decedent,  con- 
cerning the  property.*' 

Corruption  of  Blood  and  Forfeivwre  by  Vnmtnal  Aci 

38.  In  General. — There  were  three  principal  incidents  consequent 
on  an  attainder  for  treason  or  felony,  viz.,  forfeiture,  corruption  of 
blood,  and  an  extinction  of  civil  rights,  more  or  less  complete,  which 
was  denominated  civil  death.  The  doctrine  of  corruption  of  blood 
was  of  feudal  origin,  introduced  after  the  Norman  conquest.  The 
blood  of  the  attainted  person  was  deemed  to  be  corrupted,  so  that 
neither  could  he  transmit  his  estate  to  his  heirs,  nor  could  they  take 
by  descent  from  the  ancestor.  The  crime  of  the  attainted  felon  was 
deemed  a  breach  of  the  implied  condition  in  the  donation  of  the  feud, 
dum  bene  se  gesseret,  and,  the  descent  to  his  heirs  being  intermpted 
by  the  corruption  of  blood,  his  lands  escheated  to  the  lord.  It  seems, 
however,  to  be  a  necessary  conclusion,  from  the  rules  of  the  common 
law  governing  rights  of  property  as  afiFected  by  forfeiture  for  crime, 
that  civil  death,  one  of  the  consequences  of  conviction  for  treason  or 
felony,  did  not  of  itself,  as  a  general  rule  at  least,  operate  to  divest 
the  ofiFender  of  his  title  to  his  lands,  and  the  statute  54  Geo.  III.,  c.  45, 
abolished  forfeiture  of  lands  and  corruption  of  blood  in  every  case 
except  treason,  petit  treason,  and  murder.  Still  later,  the  statute  33 
&  34  Vict.,  c.  23,  swept  away  the  whole  doctrine  of  attainder,  cor- 
ruption of  blood,  and  forfeiture,  except  forfeiture  consequent  on 
outlawry,  and  provided  for  the  administration  of  the  estate  of  the 
convicted  felon  by  trustees  for  the  benefit  of  his  creditors  and  the  sup- 

8.  Harper  v.  Archer,  4  Smedes  &  M.   L.R.A.  566. 
(Mi«s.)'  99,  43  Am.  Deo.  472.  10.  Detrick  v,  Migatt,  19  HI.  146, 

Notes:  61  Am.  Dec.  667;  29  L.R.A.   63  Am.  Dec.  584  and  note;  Deal  v. 
566.  •  Sexton,  144  N.  C.  157,  56  S.  E.  691. 

S.  Notes:    61    Am.    Dec.    667;    29   119  A.  S.  R.  943. 
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port  of  his  family.  Under  this  statute,  the  real  estate  of  a  traitor  or 
.  felon  remains  his  own,  subject  to  the  temporary  estate  of  the  trustee. 
No  case  is  to  be  found,  either  before  or  after  the  statute  of  54  Geo. 
III.,  in  which  it  has  been  held  that  a  conviction  of  felony  cast  the 
descent  of  the  felon's  land  upon  his  heirs,  as  though  he  were  dead  in 
fact,  and  since  the  statutes  33  and  34  Vict.,  it  is  certain  that  such 
a  doctrine  has  been  unknown  to  the  law  of  England.  That  statute 
assumed  that  the  title  of  the  felon  to  his  lands  was  not  divested  by  his 
conviction."  Under  the  provisions  of  the  United  States  constitution 
and  the  constitutional  provisions  of  the  various  states,  which  prac- 
tically abolish  corruption  of  blood  and  forfeiture  of  estates  for  crime, 
the  right  to  inheritance  by,  or  through,  persons  convicted  of  a  felony 
is  usually  conceded.**  But  it  has  been  said  that  there  is  a  clear  dis- 
tinction between  divesting  of  property,  and  destroying  one's  right  to 
inherit,  the  latter  being  a  civil  right  existing  only  by  virtue  of  the 
law,  and  the  legislature  having  power  to  make  tlie  deprivation  of  this 
right  a  portion  of  the  penalty  to  be  imposed  for  the  commission  of  a 
crime." 

39.  Effect  of  Imprisonment  for  Life  or  Execution  for  Crime. — ^In 
the  absence  of  a  statute  to  the  contrary,  the  mere  fact  of  a  sentence 
and  imprisonment  for  life  will  not  cast  the  descent  of  the  convict's 
estate.**  And  though  statutes  providing  that  one  imprisoned  for  life 
shall  be  deemed  civilly  dead,  and  that  his  estate  may  be  administered 

11.  Avery  v.  Everett,  110  N.  Y.  317,  yon  v.  Saunders,  18  R.  I.  -590,  30  Atl. 
18  N.  E.  148,  6  A.  S.  R.  368  and  note,  470,  26  L.R.A.  232,  it  seems  to  have 
1  L.R.A.  264.  been  conceded  that  the  mere  fact  of 

12.  Collins  V.  Metropolitan  Life  Ins.  being  in  prison  for  a  felony  would  not 
Co.,  232  lU.  37,  83  N.  E.  542,  122  A.  affect  a  husband's  right  to  inherit  from 
S.  R.  54,  13  Ann,  Cas.  129,  14  L.R.A.  his  wife,  though  his  right  to  prosecute 
(N.S.)  356  and  note;  Smith  v.  Becker,  an  appeal  from  an  order  admitting 
62  Kan.  541,  64  Pac.  70,  53  L.R.A.  her  will  to  probate  was  contested. 
141 ;  McAllister  v.  Fair,  72  Kan.  533,  13.  In  re  Donnelly's  Estate,  125  Cal. 
84  Pac.  112,  115  A.  S.  R.  233,  7  Ann.  417,  58  Pac.  61,  73  A,  S.  R.  62. 
Cas.  973,  3  L.R.A.(N.S.)  726;  Perry  14.  Smith  v.  Becker,  62  Kan.  541, 
V.  Strawbridge,  209  Mo.  621,  108  S.  64  Pac.  70,  53  L.R.A.  141;  Avery  v. 
W.  641,  123  A.  S.  R.  510,  14  Ann.  Everett,  110  N.  Y.  317,  18  N.  E.  148, 
Cas.  92,  16  L.R.A.(N.S.)  244;  Avery  6  A.  S.  R.  368  and  note,  1  L.R.A. 
V.  Everett,  110  N.  Y.  317,  18  N.  E,  264;  Davis  v.  Laning,  85  Tex,  39,  19 
148,  6  A.  S.  R.  368  and  note,  1  L.R.A,  S.  W.  846,  34  A.  S.  R.  784,  18  L.R.A. 
264;  Carpenter's  Estate,  170  Pa.  St.  82  and  note. 

203,  32  Atl.  637,  50  A.  S.  R.  765,  29  In  Coflfee  v.  Haynes,  124  Cal,  561, 
L.R.A.  145;  Box  v.  Lanier,  112  Tenn,  57  Pac.  482,  71  A.  S.  R.  99,  it  is  said 
393,  79  S.  W.  1042,  64  L.R.A.  458;  that  the  statement  in  In  re  Nerae'a 
Beddingfield  v.  Estell,  118  Tenn.  39,  Estate,  35  Cal.  392,  95  Am.  Dec.  Ill 
100  S.  W.  108,  11  Ann.  Cas.  904,  9  that  a  life  convict  is  "dead  in  law,  in 
L.R.A,(N.S,)  640;  Davis  t.  Laning,  85  respect  to  his  estate,  as  if  he  were  diwd 
Tex.  39,  19  S.  W.  846,  34  A.  S.  R.  in  fact,"  is  obiter. 
784,  18  L.R.A.  82  and  note.    In  Ken- 

46 


Digitized  by 


Google 


9  R.  C.  L.  DESCENT  AND  DISTRIBUTION  $  40 

on  as  if  he  had  died  a  natural  death,  are  held  to  be  constitutional,'* 
on  the  theory  that,  at  most,  the  provisions  in  the  constitutions  for- 
bidding corruption  of  blood  and  forfeiture  of  estate  as  the  result  of 
conviction  for  crime  amount  to  no  more  than  a  declaration  that  a 
convict  may  himself  either  inherit  or  transmit  inheritance,  and  do 
not  attempt  to  determine  at  what  time  the  descent  shall  be  cast,** 
yet  it  is  declared  that  no  one  can  or  ought  to  be  divested  of  his 
property  in  invitum,  except  by  the  clear  warrant  of  law,  and  that 
this  is  not  found  in  the  statute  relating  to  civil  death,*'  especially 
where  it  expressly  forbids  forfeiture  for  conviction  of  crime  "except 
in  cases  in  which  a  forfeiture  is  expressly  imposed  by  law."  *•  In 
other  words  the  provision  of  the  ordinary  statute  that  a  person 
sent«nced  to  imprisonment  for  life  shall  thereafter  "be  deemed  civilly 
dead,"  is  deemed  to  be  merely  declaratory  of  the  common  law,*'  and 
must  be  interpreted  with  reference  thereto.**  Under  a  statute  provid- 
ing that  the  convict's  "estate,  property  and  effects  shall  be  adminis- 
tered and  disposed  of  in  all  respects  as  if  he  were  naturally  dead,"  it 
has  been  held  that  the  word  "administered"  relates  to  personal  estates 
and  restricts  the  administrator  to  the  control  and  disposition  of 
personal  property  for  the  benefit  of  creditors,  to  the  end  that  all 
debts  of  the  convict  may  be  speedily  paid,  and  that  the  words  "dis- 
posed of"  are  not  broad  enough  to  reach  to  and  embrace  that  act  of 
the  law  which  vests  the  ownership  of  property  in  an  heir  by  inheri- 
tance.* And  even  at  common  law  the  attainted  person  was  not 
divested  of  his  lands  till  office  found.*  Nor,  under  the  American  con- 
stitutions, does  execution  for  crime  affect  descent  of  property.  The 
constitutional  pro\dsions  against  forfeiture  and  corruption  of  blood, 
it  is  declared,  are  clear  and  unequivocal  declarations  of  the  pubUc 
policy  to  the  effect  that  no  forfeiture  of  property  rights  shall  follow 
conviction  for  crime;  this  pubUc  policy  being  further  manifested  by 
the  statutes  in  regard  to  descent  of  property  in  case  of  intestacy,  and 
the  general  power  of  disposition  of  property  by  will.* 

40.  Majority  Rule   as   to  Right   of   Murderer   to   Inherit  from 
Victim. — The  weight  of  authority  is  to  the  effect  that  in  the  absence 

15.  Smith  V.  Becker,  62  Kan.  541,  20.  Smith  v.  Becker,  62  Kan.  541, 
64  Pac.  70,  53  L.R.A,  141.  64  Pae.  70,  53  L.R.A.  141, 

16.  Davis  V.  Laning,  85  Tex.  39,  19  1.  Smith  v.  Becker,  62  Kan.  541,  64 
S.  W.  846,  34  A.  S.  R.  784, 18  L.R.A.  Pac.  70,  53  L.R.A.  141. 

82.  2.  Avery  v.  Everett,  110  N.  Y.  317, 

17.  Avery  v.  Everett,  110  N.  Y.  317,  18  N.  E.  148,  6  A.  S.  R.  368  and  note, 
18  N.  E.  148,  6  A.  S.  R.  368  and  note,  1  L.R.A.  264;  Davis  v.  Laning,  85  Tes. 
I  LJI.A.  264.  39,  19  S.  W.  846,  34  A.  S.  R.  784,  18 

18.  In  re  Donnelly's  Estate,  125  Cal.  L.R.A,  82. 

417,  58  Pac.  61,  73  A.  S.  R.  62.  3.  Collins  v.  Metropolitan  Life  Ins. 

19.  Avery  v.  Everett,  110  N.  Y.  Co.,  232  111.  37,  83  N.  E.  542, 122  A. 
317,  18  N.  E.  148,  6  A.  S.  R.  368  S.  R.  54, 13  Ann.  Cas.  129, 14  L.R.A. 
and  note,  1  LJI.A.  264.  (N.S.)  356  and  note. 
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of  a  statute  providing  that  murderers  shall  not  inherit  the  property 
of  their  victims,  the  courts  cannot  except  murderers  from  the  opera- 
tion of  the  statutes  of  descent.*  The  theory  of  these  cases  is  that  the 
horror  and  repulsion  caused  by  such  an  atrocity  does  not  warrant  the 
court  in  reading"  into  a  plain  statutory  provision  an  exception  which 
the  statute  itself  in  no  way  suggests.^-  It  is  declared  that  the  logical 
foundation  of  the  argument  that  the  wrongdoer  cannot  take  is  that 
it  is  a  punishment  for  the  wrongful  act,  but  that  as  the  law  must  fix 
punishments  and  the  courts  can  only  enforce  them,  therefore,  if  no 
such  punishment  as  this  is  fixed  by  any  law,  the  courts  cannot  impose 
it;  •  and,  further,  that  since  the  constitution  positively  prohibits  any 
attaint  of  treason  or  felony  by  the  legislature,  and  any  corruption 
of  blood  by  reason  of  attainder  or  any  forfeiture  of  estate,  except 
during  the  Ufe  of  the  offender,  no  such  consequence  can  be  visited 
on  the  offender.'  To  the  proposition  that  to  permit  the  murderer  to 
inherit  is  contrary  to  public  pQlicy^  the  reply,  in  effect,  is  that  there 
can  be  no  public  policy  which  contravenes  the  positive  language  of 
a  statute.*  With  much  force  it  has  been  pointed  out  that  some  leading 
cases  which  take  a  contrary  view  axe  based  on  wills  and  contracts, 
and  not  on  mere  statutory  rights,  and  may  be  harmonized,  or  their 
language  disregarded  as  being  dictum.' 

41.  Rule  Denying  Murderer's  Right  to  Inherit  from  Victim. — 
Some  authorities  state  broadly  that  it  is  against  public  policy  to 

4.  Collins  V.  Metropolitan  Life  Ins.  203,  32  Atl.  637,  50  A.  S.  R.  765,  29 

Co.,  232  lU.  37,  83  N.  E.  542,  122  A.  L.R.A.  145. 

S.  R.  54,  13  Ann.  Cas.  129, 14  L.R.A.  7.  McAllister  v.  Fair,  72  Kan.  533, 

(N.S.)   356;  Kuhn  v.  Kuhn,  125  la.  84  Pac.  112,  115  A.  S.  R.  233,  7  Ann. 

449,  101  N.  W.  151,  2  Ann.  Cas.  657;  Cas.  973,  3  L.R.A.(N.S.)   726;   Car- 

McAUister  v.  Fair,  72  Kan.  533,  84  penter's  Estate,  170  Pa.  St.  203,  32 

Pac.  112,  115  A.  S.  R.  233,  7  Ann.  Atl.  637,  50  A.  S.  R.  765,  29  L.R.A. 

Cas.  973  and  note,  3  LJEIA.(N.S.)  726  145. 

and  note;  Shellenberger  v.  Ransom,  41  8.  Kuhn  v.  Kuhn,  125  la.  449,  101 
Neb.  631,  59  N.  W.  935,  25  L.R.A.  564,  N.  W.  151,  2  Ann.  Cas.  657;  Car- 
overruling  31  Neb.  61,  47  N.  W.  700,  penter's  Estate,  170  Pa.  St.  203,  32 
28  A.  S.  R.  500,  10  L.R.A.  810;  Car-  Atl.  637,  50  A.  S.  R.  765,  29  L.R.A. 
penter's  Estate,  170  Pa.  St.  203,  32  145. 

Atl.  637,  50  A.  S.  R.  765,  29  L.R.A.  Note:  3  L.R.A.(N.S.)  726. 

145.  9.  McAllister  v.  Fair,  72  Kan.  533, 

Notes:    39  L.R.A.(N.S.)   1088;   14  84  Pac.  112, 115  A.  S.  R.  233  and  note, 

Ann.  Cas.  99.  7  Ann.  Cas.  973,  3  L.R.A.(N.S.)  726 

6.  McAllister  v.  Fair,  72  Kan.  533,  and  note ;  Shellenberger  v.  Ransom,  41 

84  Pac.  112, 115  A.  S.  R.  233,  7  Ann.  Neb.  631,  59  N.  W.  935,  25  L.R.A. 

Cas.  973  and  note,  3  L.R.A. (N.S.)  726  564,  overruling  31  Neb.  61,  47  N.  W. 

and  note;  Shellenberger  v.  Ransom,  41  700,  28  A.  S.  R.  500,  10  L.R.A.  810; 

Neb.  631,  59  N.  W.  935,  25  L.R.A.  Carpenter's  Estate,  170  Pa.  St.  203,  32 

564,  overruling  31  Neb.  61,  47  N.  W.  Atl.  637,  50  A.  8.  R.  765,  29  L.R.A. 

700,  28  A.  S.  R.  500, 10  L.R.A.  810.  145. 

Note:  14  Ann.  Cas.  99.  Note:  2  Ann.  Cas.  658. 

6.  Carpenter's  Estate,  170  Pa.   St. 
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permit  any  person  to  benefit  by  his  criminal  act,*"  and,  replying  to 
the  argument  that  the  courts  cannot  limit  the  statutes  of  descent, 
say  that  the  courts  so  holding  have  not  fully  applied  and  used  the 
canons  of  statutory  construction  which  they  have  the  right  to  use, 
and  ought  to  use,  to  avoid  a  result  so  repugnant  to  common  right  and 
common  decency.**  So,  the  leading  case  applies  the  familiar  canon 
of  construction  that  a  thing  which  is  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the  statute  as  if  it  were  within 
the  letter,  and  states  that  in  no  country  where  the  common  law  pre- 
vails has  it  been  deemed  important  to  enact  a  law  to  provide  for  such 
a  case,  and  also  points  out  that  under  the  civil  law  no  one  could  take 
from  aa  ancestor  whom  he  had  murdered.**  And  by  applying  the 
common  law  maxim  that  no  one  shall  be  permitted  to  take  advantage 
of  his  own  wrong,  or  to  found  any  claim  upon  his  own  iniquity,  or 
to  acquire  property  by  his  own  crime,  courts  have  refused  to  permit 
one  to  inherit  who  by  his  own  criminal  act  caused  the  death  of  his 
intestate.*'  Even  assuming  this  maxim  not  to  apply,  under  the  rule 
that  statutes  should  be  read  in  the  light  of  the  common  law,  and 
strictly  construed  where  in  derogation  thereof,  it  has  been  held  that 
"widower,"  as  used  in  a  statute  of  descents,  meant  one  who  had  been 
reduced  to  that  condition  by  the  ordinary  and  usual  vicissitudes  of 
life,  and  not  one  who,  by  felonious  act,  had  himself  created  that 
condition.**  Nor,  it  is  insisted,  does  this  view  inflict  on  the  offender 
any  greater  or  other  punishment  for  his  crime  than  the  law  specifies ; 
it  takes  from  him  no  property,  but  simply  holds  that  he  shall  not 
acquire  property  by  his  crime,  and  thus  be  rewarded  for  its  com- 
mission.** Also,  it  is  said  that  the  provision  in  the  constitution  that 
no  conviction  shall  work  corruption  of  blood  or  forfeiture  of  estate, 
has  no  connection  whatever  with  the  devolution  of  property,  but  is 
intended  to  prevent  a  forfeiture  of  an  estate  of  a  criminal  on  account 
of  his  offense ;  and  that,  the  murderer  having  never  acquired  an  estate 
in  the  property,  wherefore  there  was  nothing  on  which  the  constitu- 
tional provision  could  operate,  hence  neither  the  rule,  nor  a  statute 

10.  Box  V.  Lanier,  112  Tenn.  393,  (N.S.)  244;  Riggs  v.  Palmer,  115  N. 
79  S.  W.  1042,  64  L.R.A.  458.  Y.  506,  22  N.  E.  188, 12  A.  S.  R.  819, 

Note :  3  L.R.A.(N.S.)  726.  5  L.R.A.  340 ;  Box  v,  Lanier,  112  Tenn. 

11.  Perry  v.  Strawbridge,  209  Mo.  393,  79  S.  W.  1042,  64  L.R.A.  458; 
621, 108  S.  W.  641, 123  A.  S.  R.  510,  Beddingfield  v,  EstiU,  118  Tenn.  39, 
14  Ann.  Cas.  92  and  note,  16  L.R.A.  100  S.  W.  108,  11  Ann.  Cas.  904  and 
(N.S.)  244.  note,  9  L.R.A.(N.S.)  640. 

12.  Riggs  V.  Palmer,  115  N.  T.  506,  14.  Perry  v.  Strawbridge,  209  Mo. 
22  N.  E.  188, 12  A.  S.  R.  819,  5  L.R.A.  621,  108  S.  W.  641,  123  A,  S.  R.  510, 
340.  14  Ann.  Cas.  92, 16  L.R.A.(N.S.)  244. 

13.  Perry  v.  Strawbridge,  209  Mo.  16.  Riggs  v.  Palmer,  115  N.  Y.  506, 
621, 108  S.  W.  641, 123  A.  S.  R.  510,  22  N.  E.  188, 12  A.  S.  R.  819, 5  L.R.A. 
14  Ann.  Cas.  92  and  note,  16  L.R.A.  340. 
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declaratory  thereof,  is  unconstitutional.^'  But  it  has  been  held  that 
such  a  statute  would  be  unconstitutional  if  it  did  more  than  provide 
that  the  murderer  should  not  acquire  any  new  rights  or  property  by 
his  act.*'   • 

42.  Application  of  Rules  and  Statutes  Prohibiting  Inheritance  by 
Murderer. — Under  the  rule  denying  the  murderer's  right  to  inherit 
from  his  victim,  it  has  been  held  that  he  does  not  take  even  a  naked 
title  which  may  descend  to  his  heirs,*^  though  other  adherents  of 
the  same  doctrine  seem  to  be  of  the  opinion  that  the  bare  legal  title 
vests  in  the  murderer  in  trust  for  the  proper  heirs.**  It  is  also  held 
that  where  a  wife's  chose  in  action  would  not  descend  to  her  husband 
because  he  wilfully  took  her  life,  it  would  not  escheat  to  the  state, 
but  would  pass  to  her  distributees,  as  though  the  husband  had  never 
been  in  existence.**  As  between  the  heirs  of  the  deceased  and  one 
who,  with  knowledge  of  the  crime,  had  received  land  decreed  to  the 
guilty  party  by  the  probate  court,  a  Court  which  was  divided  as  to  the 
necessity  of  statute  in  order  to  cut  off  the  murderer  sustained  the  juris- 
diction of  the  probate  court,  this  decision,  however,  also  being  by  a 
divided  court.*  Statutory  provisions  excluding  the  murderer  are  found 
in  some  states.*  But,  by  the  courts  holding  such  statutes  to  be  neces- 
sary to  deprive  the  murderer  of  his  inheritance,  they  are  regarded  as 
penal,  as  imposing  a  forfeiture  of  a  property  right  which  becomes 
vested  on  the  death  of  the  ancestor  or  testator,  and  while  not  deemed 
strictly  criminal  they  are  considered  so  much  so  that  they  must  be 
strictly  construed.  Hence,  a  statute  providing  that  a  murderer  shall 
not  inherit  or  take  by  devise  or  legacy  from  his  victim,  has  been  held 
not  to  prohibit  a  wife  who  has  murdered  her  husband  from  taking  her 
distributive  share  in  his  estate  provided  for  by  the  statute.*  Similarly, 
under  a  statute  providing  in  terms  that  no  person  who  has  been  con- 
victed of  the  murder  of  the  decedent  shall  be  entitled  to  succeed  to  any 
portion  of  his  estate,  one  convicted  of  "manslaughter"  of  the  decedent 

16.  Perry  v.  Strawbridge,  209  Mo.  20.  Box  v.  Lanier,  112  Terin.  393,  79 
621, 108  S.  W.  641,  123  A.  S.  R.  510,  S.  W.  1042,  64  L.R.A.  458. 

14  Ann.  Cas.  92, 16  L.R.A.(N.S.)  244;       1.  Note:  14  Ann.  Cas.  99. 

Box  V.  Lanier,  112  Tenn.  393, 79  S.  W.       2.  In  re  Kirby,  162  Cal.  91, 121  Pac. 

1042,  64  L.R.A.  458.  370,  Ann.  Cas.  1913C  928,  39  L.R.A. 

17.  Beddingfield  v,  EstiU,  118  Tenn.  (N.S.)  1088;  In  re  Knhn,  125  la.  449, 
39,  100  S.  W.  108,  11  Ann.  Cas,  904,  101  N.  W.  151, 2  Ann.  Cas.  657;  Perry 
9  L.R.A.(N.S.)  640,  holding  that  the  v.  Strawbridge,  209  Mo.  621,  108  S. 
act  would  not  be  construed  to  affect  W.  641, 123  A.  S.  R.  510, 14  Ann,  Cas. 
a  share  in  an  estate  by  the  entirety,  92  and  note,  16  L.RJl.(N.S.)  244; 
though  one  spouse  murdered  the  other.  Beddington  v.  Estill,  118  Tenn.  39, 100 

18.  Perry  v.  Strawbridge,  209  Mo.  S.  W.  108, 11  Ann.  Cas.  904,  9  L.R.A. 
621,  108  S.  W.  641, 123  A.  S.  R.  510,   (N.S.)  640. 

14  Ann.  Cas.  92  and  note,  16  LJI.A.       Note:  5  LJt.A.  345. 

(N.S.)  244.  3.  In  re  Enhn,  126  la.  440, 101  N. 

19.  Note:  14  Ann.  Cas.  100.  W.  151,  2  Ann.  Cas.  657. 
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has  been  given  his  share  of  the  estate.*  Even  by  a  court  declaring  that 
no  statute  is  necessary  to  prevent  the  murderer  from  profiting  by  his 
crime,  it  has  been  adjudged  that  neither  at  common  law  nor  by  the 
statute  would  the  rule  be  so  extended  as  to  take  away  the  vested  right 
of  either  spouse  in  an  estate  by  the  entirety.'  The  right  of  a  murderer 
to  take  under  an  insurance  policy  on  the  life  of  the  victim  is 'treated 
elsewhere  in  this  work.* 

m.  Husband  and  Wifb  as  Heirs  of  Each  Othbb 

Covntnon  Lane  and  Statutory  Rights  Oeneraily 

43.  Spouse  as  Heir. — ^At  common  law  neither  the  husband  nor  the 
wife  could  be  heir  to  the  other.'  It  may  well  be  doubted  whether  the 
right  which  one  of  the  spouses  has,  on  the  death  of  the  other,  in  the 
latter's  property  can  properly  be  called  an  estate  by  descent  or  heredi- 
tary succession,  or  whether  one  of  the  spouses  may,  with  propriety, 
be  designated  as  an  heir  of  the  other  under  any  circumstances,  where 
the  right  to  succeed  depends  solely  on  the  marriage.^  Under  the  stat- 
utes the  surviving  spouse  is  sometimes  called  an  "heir"  even  where 
technically  that  use  of  the  term  is  not  correct,*  especially  in  states 
where  the  civil  law  rule  of  community  property  prevails.*"  So  also, 
in  a  few  cases  in  this  country  it  has  been  held  that  the  word  "heirs," 
when  applied  to  personal  property,  means  those  that  by  the  statute 
of  distributions  take  the  personal  property  in  case  of  intestacy,  and 
hence  embraces  widows.**  But  this  seems  to  have  been  arrived  at 
by  too  broad  a  construction  of  the  word.  Certainly  as  to  real  estate 
the  widow  never  takes  as  heir  in  any  proper  sense,  and  that  word 
does  not  embrace  her  unless  there  is  other  language  associated  with 
it  showing  that  it  was  intended  to  do  so.**  She  is  an  heir  of  her 
husband  only  in  a  special  and  limited  sense.**    The  inheritance  acts 

4.  In  re  Kirby,  162  Cal.  91, 121  Pac.  304;  Lyons  v.  Terex,  100  Mich,  214, 
370,  Ann.  Cas.  1913C  928,  39  LJR.A.  58  N.  W.  1112,  43  A.  S.  R.  452. 
(N.S.)  1088.  10.  In  re  Dobbd,  104  Cal.  432,  38 

5.  Beddingfield  v.  Estill,  118  Tenn.  Pac.  87,  43  A.  S.  R.  123. 

39,  100  S.  W.  108,  11  Ann.  Cas,  004  See  Communitt  Pbopertt,  vol,  5, 

and  note,  9  L.R.A.(N.S.)  640.  p.  823. 

6.  See  iNSxnuNCE.  11.  Tillman  v.  Davis,  95  N,  Y.  17, 

7.  Lord  V.  Bourne,  63  Me.  368,  18  47  Am.  Rep.  1. 

Am.  Rep.  234;  Dodge's  Appeal,  106  Notes:  12  A.  S.  R.  83;  8  L.R.A.  733. 

Pa.  St,  216,  51  Am.  Rep.  519.  12.  Tillman  v.  Davis,  95  N.  T.  17, 

8.  Note:  12  A.  S,  R.  82,  83.  47  Am.  Rep.  1. 

9.  French  v,  French,  84  la.  655,  51  18.  Gfauch  v.  St.  Louis  Mut.  L.  Ins. 
N,  W.  145,  15  L.R.A.  300;  Buffington  Co.,  88  111.  251,  30  Am.  Rep.  554;  Mc 
▼.  Groevenor,  46  Kan.  730,  27  Pac.  Nutt  v.  McNutt,  116  Ind.  545,  19  N. 
137,  13  L.R.A.  282;  Wood  v.  BuUard,  E,  115,  2  LJl.A.  372. 

151  Mass.  324,  25  N.  E.  67,  7  LJl.A. 
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have  made  some  changes  in  the  interest  to  which  she  is  entitled  in 
the  estate  of  her  deceased  husband,  but  she  is  not  generally  recognized 
as  his  heir,  except  perhaps  in  the  case  of  his  dying  without  known 
heirs  or  kindred  competent  to  take,  in  which  event  alone,  if  ever,  an 
estate  of  inheritance  is  vested  in  the  widow.  In  all  other  contingencies 
her  interest  in.  her  husband's  estate  is  unlike  that  of  an  heir.  While 
she  acquires  an  interest  or  estate  in  the  land,  and  not  a  mere  lien 
thereon,  that  interest  is  of  a  fecial  and  peculiar  nature,  essentially 
different  from  the  estate  of  inheritance  which  the  law  casts  upon  the 
heir.**  Nor  can  one  entitled  to  dower  or  an  Interest  in  the  nature  of 
dower,  or  any  allowance  of  personal  property  only,  because  of  the 
survivorship  of  the  husband  or  wife,  be  included  within  the  legal 
definition  of  "heir,"  *'  The  widow's  distributive  share,  therefore, 
does  not  go  to  her  by  way  of  inheritance.** 

44.  Status  of  Spouse  as  Next  of  Kin. — ^In  its  primary  meaning  the 
term  "next  of  kin"  includes  neither  a  widow  nor  a  widower,*'  though 
some  statutes  so  designate  them.**  The  rule  by  which  the  blood  of 
the  ancestor  is  favored  is  invoked  to  give  preference  to  the  surviving 
husband  over  persons  bearing  no  relationship  whatever  to  the  deceased 
wife ;  *•  but  is  likewise  cited  as  tending  to  exclude  the  widow  from  the 
category  of  "relations"  of  the  husband  **  or  of  his  "next  of  kin."  > 
The  distinction  between  widow  and  next  of  kin  was  recognized  in 
the  statute  21  Hen.  VIII.,  c.  5,  which  provided  that  administration 
was  to  be  granted  to  the  widow  or  next  of  kin  or  both;' 

45.  Distinctions  between  Various  Marital  Estates. — The  full  dis- 
cussion of  the  respective  rights  and  liabilities  of  the  surviving  husband 
as  tenant  by  the  curtesy  and  of  the  widow  as  dowress,  both  at  common 
law  and  under  the  statutes  giving  an  interest  in  lieu  thereof,  is  remitted 
to  articles  dealing  topically  therewith.'  It  is  also  necessary  to  dis- 
tinguish between  rights  claimed  under  statutes  of  succession  and 
community  property  rights  growing  directly  out  of  the  marriage  rela- 

14.  Johnson  v.  Knights  of  Honor,  53       18.  French  v.  French,  84  la.  655,  51 
Ark.  255, 13  S.  W.  794,  8  L.R.A.  732;   N.  W.  145,  15  L.R.A.  300  and  note. 
Proctor  V,  Clark,  154  Mass.  45,  27  N.       Note:  12  A.  S.  R.  107. 
E.  673, 12  L'.R.A.  721;  Dodge's  Appeal,       19.  Humphries  v.   Davis,  100  Ind. 
106  Pa.  St.  216,  51  Am.  Rep.  519.       274,  50  Am.  Rep.  788. 

16.  Oauch  V.  St.  Louis  Mut.  L.  Ins.       20.  Cleaver  v.  Cleaver,  39  Wis.  96, 
Co.,  88  111.  251,  30  Am.  Rep.  554.         20  Am.  Rep.  30. 

16.  Kuhn  V.  Kuhn,  125  la.  449, 101       Note:  13  L.R.A.  37. 

N.  W.  151,  2  Ann.  Cas.  657.  1.  French  v.  French,  84  la.  655,  51 

17.  Keteltas  v.  Keteltas,  72  N.  T.  N.  W.  145, 15  L.R.A.  300  and  note. 
312,   28   Am.   Rep.   155;   TiUman   v.       Note:  8  L.R.A.  733. 

Davis,  95  N.  T.  17,  47  Am.  Rep.  1 ;  In       2.  Lord  v.  Bourne,  63  Me.  368,  18 

re  Devoe,  171  N,  Y.  281,  63  N.  E.  1102,  Am.  Rep.  234. 

57  L.R.A.  536.  3.  See    Cdbtest,    vol.    8,   p.   386; 

Notes:  12  A.  S.  R.  107;  15  L.R.A.  Doweb,  post. 
303. 
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tion,*  and  likewise  between  the  widow's  rights  as  distributee  and  her 
statutory  allowance  for  the  support  of  herself  and  family.'  Another 
distinction  necessary  to  be  observed  is  that  between  the  common  law 
curtesy  and  dower,  and  the  statutory  interest  of  a  surviving  spouse 
in  the  real  estate  of  his  or  her  deceased  spouse.*  Since  an  heir  is 
properly  one  who  takes  an  inheritable  estate,'  the  takers  of  the  life 
estate  created  by  the  common  law  or  by  statute  on  the  owner's  death, 
such  as  dower,  curtesy,  or  homestead,  are  not  heirs,*  though  a  widow 
taking  the  fee  in  her  husband's  realty  in  default  of  heirs  of  the  blood 
is  sometimes  held  to  be  an  heir,'  and  even  an  estate  by  curtesy  is 
regarded  as  more  in  the  nature  of  an  estate  by  descent  than  by 
purchase.*'  The  widow's  right  in  her  deceased  husband's  realty  is 
sometimes  assimilated  to  dower  to  such  extent  that  she  cannot  take 
the  former  unless  she  would  have  been  entitled  to  the  latter,  the 
husband,  however,  for  the  purpose  of  equahzation,  being  accorded 
the  right  to  take  of  his  wife's  lands,  though  not  entitled  to  curtesy  for 
lack  of  issue  by  her.**  In  states  where  dower  has  been  abolished, 
the  contingent  interest  of  the  wife  in  the  real  property  of  the  husband 
has  been  recognized  as  being  substantially  similar  to  dower  in  its 
inchoate  stage.**  So  also,  the  widow's  right  to  a  distributive  share  of 
the  personalty  is  sometimes  referred  to  as  her  dower  right.  But  it 
is  entirely  dififerent  from  common  law  dower,*'  though  given  in  lieu 
thereof.**  The  difiference  is  exemplified  by  the  way  in  which  the  two 
rights  respectively  attach.  An  inchoate  right  of  dower  is  an  encum- 
brance on  land  during  the  life  of  the  husband,  which  affects  his 
power  of  disposal;  while  personal  estate  is  wholly  subject  to  his  con- 
trol, except  in  so  fax  as  this  right  has  been  modified  by  statute,*'  and 
distribution,  including  allotment  of  the  wife's  share,  occurs  after 

4  Harral  v.  Harral,  39  N.  J.  Eq.  12.  Buffington  v.  Grosvenor,  46  Kan. 

279,  51  Am.  Rep.  17.  730,  27  Pac,  137,  13  L.R.A.  282. 

See  COMMUNiTT  Property,  vol.  5,  13.  Johnson  v.  Knights  of  Honor, 

p.  823.  53  Ark.  255,  13  S.  W.  794,  8  LJa.A. 

6.  Noah's  Estate,  73   Cal.  583,  15  732;  Pinkham  v.  Pinkham,  95  Me.  71, 

Pac.  287,  2  A.  S.  R.  829.  49  Atl.  48,  85  A.  S.  R.  392;  Johnson  v. 

See  Executors  and  Aouinistkators.  Minnesota  Loan,  etc.,  Co.,  75  Minn. 

6.  Gauch  v.  St.  Louis  Mnt.  L..Ins.  4,  77  N.  W.  421,  74  A.  S.  R.  438; 
Co.,  88  lU.  251,  30  Am.  Rep.  554;  Howard  v.  Strode,  242  Mo.  210,  146 
Johnson  v.  Minnesota  Loan,  etc.,  Co.,  S.  W.  792,  Ann.  Cas.  1913C  1057. 
75  Minn.  4,  77  N.  W.  421,  74  A.  S.  14.  Kuhn  v.  Kuhn,  125  la.  449,  101 
R.  438.  N.  W.  151,  2  Ann.  Cas.  657;  Beaty  v. 

7.  See  snpra,  par.  16.  Richardson,  56  S.  C.  173,  34  S.  E.  73, 

8.  Proctor  v.  Oark,  154  Mass.  45,  46  LJt.A.  517. 

27  N.  E.  673,  12  LJR.A.  721.  15.  SuUings  v.  Richmond,  5  Allen 

9.  See  supra,  par.  43.  (Mass.)  187,  81  Am.  Dec.  742;  Lyons 

10.  Note:  12  A.  S.  B.  83.  v.  Yerex,  100  Mich.  214,  58  N.  W. 

11.  Perry  v.  Strawbridge,  209  Mo.  1112,  43  A.  S.  R.  452;  Howard  v. 
621, 108  S.  W.  641, 123  A.  S.  R.  510,  Strode,  242  Mo.  210,  146  S.  W.  792, 
14  Ann.  Cas.  92, 16  L.R.A.(N.S.)  244.   Ann.  Cas.  1913C  1057. 
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administration  and  payment  of  debts,  when  the  estate  is  divided 
among  the  heits  and  legatees.**  But  this  does  not  mean  that  the 
widow  inherits  her  share.*'  Her  claim  has  been  said  to  be  analogous 
to  that  of  the  widow  of  a  freeman  under  the  custom  of  J^hdon,  and 
U)  constitute  a  rule  of  property.**  Such  estates  have  been  held  suffi- 
ciently analogous  to  common  law  life  estates  to  render  the  tenants 
liable  for  waste.** 

46.  Statutory  ProTisions. — ^While  it  is  obviously  impossible  in  a 
work  of  this  character  to  do  more  than  outline  the  various  statutory 
provisions,  without  any  attempt  to  state  which  are  in  force  in  the 
various  jurisdictions,  it  will  be  seen  that  the  statutes  generally  follow 
similar  lines.  The  differences  are  mainly  as  to  the  extent  to  which 
the  wife  is  permitted  to  share  in  her  deceased  husband's  estate,  and 
the  modem  tendency  is  to  treat  surviving  spouses  alike.**  The 
intestate's  estate  is  usually  apportioned  between  the  husband,  or  wife, 
and  the  "children,"  "issue,"  or  "descendants"  of  the  intestate,  living 
at  the  time  of  the  latter's  death,*  or,  where  there  are  no  descendants, 
then  between  the  spouse  and  collateral  heirs.'  The  personalty  is 
usually  divided  and  the  realty  taken  by  the  heirs  subject  to  the  sur- 
viving spouse's  interest  therein  by  way  of  dower  or  statutory  right,' 
though  under  some  statutes  the  spouse  takes,  absolutely,  both  per- 
sonalty and  realty  in  default  of  all  kindred,*  which  includes  a  case 
where  the  only  kindred  are  incapable  of  taking  by  reason  of  alienage,* 
or  in  default  of  kindred  within  certain  degrees.*  Of  the  last  men- 
tioned provision,  however,  it  has  been  declared  that  where  it  is  pro- 
vided by  the  statute  of  descent  and  distribution  that  if  there  su*e 
neither  children  nor  their  descendants,  father,  mother,  brother,  nor 
sister,  nor  their  descendants,  nor  any  paternal  or  maternal  kindred 
capable  of  inheriting,  the  whole  shall  go  to  the  wife  or  husband  of 
the  intestate,  the  inference  would  seem  irresistible  that  it  was  not  the 
intention  of  the  legislature  that  the  husband  should  receive  his  wife's 

16.  Johnson  v.  Knights  of  Honor,  84  A.  S.  R.  627;  In  re  Walworth's 
53  Ark.  255,  13  S.  W.  794,  8  L.R.A.  Estate,  85  Vt.  322,  82  Atl.  7,  Ann. 
732.  Cas.  1914C  1223,  37  LJl.A.(N.S.)  849. 

17.  See  supra,  par.  43.  Note:  12  A.  S.  R.  86. 

18.  Thayer  v.  Thayer,  14  Vt  107,  2..  Simons  v.  Bedell,  122  Cal.  341, 
39  Am,  Dec.  211.  55  Pac.  3,  68  A.  S.  R.  35;  Hutson  v. 

19.  Swayne  v.  Lone  Acre  Oil  Co.,  Merrifield,  51  Ind.  24,  19  Am.  Rep. 
98  Tex.  597,  86  S.  W.  740,  8  Ann.  Cas.  722. 

1117,  69  L.R.A.  986.  3.  Gauch  v.  St.  Louis  Mut.  Life  Ins. 

20.  See  note,  12  A.  S.  R.  81  et  seq.,  Co.,  88  lU.  251,  30  Am.  Rep.  554. 
for  a  summary  of  the  laws  of  the       4.  Note :  12  A.  S.  R.  89. 

various  states.  5.  Wunderle  v.  Wunderle,  144  111. 

1.  Smith  V.  Smith,  22  Colo.  480,  46  40,  33  N.  E.  195, 19  L.R.A.  84. 

Pac.  128,  55  A.  S.  R.  142,  34  L.R.A.  6.  In  re  Ingram,  78  Cal.  586,  21  Pac. 

49;  Hoskins  v.  Crabtree,  103  Ky.  117,  435,  12  A.  S.  R.  80  and  note;  Mark- 

44  S.  W.  434,  82  A.  S.  R.  576;  Jones  over  v.  Krauss,  132  Ind.  294,  31  N.  E. 

v.  Somerville,  78  Miss.  269,  28  So.  940,  1047,  17  L.RA..  806. 
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estate  and  not  account  for  it  as  other  administrators.'  ^he  right  of 
either  spouse  to  occupy  the  homestead  is  treated  in  another  article.^ 

47.  Rules  Where  There  Has  Been  Second  Marriage. — ^Under  some 
statutes,  where  a  man  leaves  children  by  a  former  marriage  his  widow's 
share  is  affected  thereby,*  or  where  he  has  no  children  by  her  the 
land  which  she  inherits  from  him  passes,  at  her  death,  to  his  children 
by  his  former  wife,"  or,  if  he  leaves  no  kindred,  provision  is  made  for 
apportionment  between  his  surviving  wife  and  the  representatives 
of  his  deceased  wife,  or  between  the  heirs  of  both  wives  where  both 
are  deceased.  A  similar  provision  as  to  a  wife  who  has  been  formerly 
married  is  also  sometimes  found.*^  It  has  been  held  that  a  woman 
leaving  children  only  by  her  first  marriage  is  not  without  issue  as 
to  property  purchased  after  the  second  marriage,  within  the  meaning 
of  statutes  fixing  the  rights  of  her  surviving  husband  in  the  property.** 

Surviving  Husband's  Rights 

48.  Common  Law  Rule  and  Statutes  Declaratory  Thereof. — ^The 
right  to  administer  upon  the  estate  of  an  intestate  is  not,  as  such, 
pertinent  to  this  article;  *•  but  some  mention  of  the  husband's  right 
in  this  regard  cannot  be  avoided  in  the  discussion  of  his  right  to 
succeed  to  her  property  as  her  survivor.  At  common  law  the  personal 
estate  of  the  wife  became  the  husband's,  and  on  her  death  he  could 
administer  on  her  estate,  and  retain  the  surplus  after  paying  her 
funeral  charges,  and,  if  another  administered,  he  held  the  surplus 
as  trustee  for  the  husband.**  In  none  of  the  early  English  statutes 
on  the  subject  of  administration  was  any  express  mention  made  of 
the  husband's  right;  but  it  has  always  been  recognized,  the  only  ques- 
tion being  as  to  its  origin,  which  was  variously  attributed  to  the  statute 
31  Edw.  III.,  on  the  theory  that  he  was  his  wife's  next  friend,  and 
to  the  common  law,  jure  mariti.*'  It  has  been  seen  that  the  right  to 
administer  anciently  carried  with  it  the  right  to  enjoyment  of  the 

7.  Leakey  v.  Maupin,  10  M9.  368, 47  Am.  Dec.  194;  Miller  v.  Miller,  1  J.  J. 
Am.  Dec.  120.  Marsh.   (Ky.)   169,  19  Am.  D«fi.  59; 

8.  See  HouBSTEAD.  Locke  v.  MePherson,  163  Mo.  493,  63 

9.  Tomppert  v.  Tomppert,  13  Bosh  S.  W.  726,  85  A.  S.  R.  546,  52  L.R.A. 
(Ky.)  326,  26  Am.  Rep.  197.  420;  Reed  v.  BlaisdeU,  16  N.  H.  194, 

10.  Markover  v.  Krauss,  132  Ind.  41  Am.  Dec.  722;  Cutter  v.  Butler,  25 
294,  31  N.  E.  1047,  17  L.R.A.  806;  N.  H.  343,  57  Am.  Dec  330;  Robins 
Haskett  v.  Maxey,  134  Ind.  182,  33  N.  v.  McCIure,  100  N.  Y.  328,  3  N.  E.  663, 
£.  358,  19  LR.A.  379.  53  Am.  Rep.  184;  Kenyon  v.  Saunders, 

Note:  12  A.  S.  R.  90.  18  R.  I.  590,  30  Atl,  470,  26  L.B.A. 

11.  Note:  12  A.  S.  R.  89.  232;  Brown  v.  Baraboo,  90  Wis.  151, 

12.  Husted  V.  Rollins,  156  la.  546,  62  N.  W.  921,  30  L.R.A.  320. 
137  N.  W.  462,  42  L.R.A.(N.S.)  378.       Note:  12  A.  S.  R.  82. 

13.  See  ExscuTOBS  and  Aduinis-  15.  Leakey  v.  Maupin,  10  Mo.  368, 
TRATORS.  47  Am.  Dec.  120. 

14.  Bryan  v.  Rooks,  25  Oa.  622,  71 
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lesiduum  af^r  the  payment  of  debts,  which  right  was  taken  away 
by  the  statute  of  22  and  23  Car.  II.,  c.  10.**  Doubts  arose  under 
that  statute  whether  the  husband,  like  all  other  administrators,  was 
not  compelled  to  make  distribution  among  the  next  of  kin  of  the 
wife.  To  remove  these  doubts  the  twenty-fifth  section  was  engrafted 
on  the  statute  of  frauds  and  perjuries,  29  Car.  II.,  which  provided 
that  neither  the  act  of  22  and  23  Car.  II.,  c.  10,  nor  anything 
therein  contained,  should  be  construed  to  extend  to  the  estates  of 
femes  coverts  dying  intestate,  but  that  their  husbands  might  demand 
and  have  administration  of  their  rights,  credits,  and  other  personal 
estates,  and  recover  and  enjoy  the  same  as  they  might  have  done 
before  the  making  of  the  act.*'  It  seems  clear,  therefore,  that,  though 
the  husband's  right  in  his  deceased  wife's  personal  property  has  been 
declared  to  be  an  extension  of  the  common  law  right  to  administer 
upon  her  estate,**  it  is  more  properly  an  independent  right  to  which 
the  right  of  administration  is  incident,**  which  is  illustrated  by  the 
holding  that  a  husband,  though  in  prison  and  hence  unable  to  admin- 
ister upon  his  wife's  estate,  was  nevertheless  entitled  to  the  distribu- 
table surplus  thereof,*"  and  likewise  by  the  rule  that  where  the  wife's 
estate  is  administered  upon  by  her  next  of  kin  they  will  hold  the 
surplus  in  trust  for  the  next  of  kin  of  the  husband.*  In  other  words, 
at  common  law  and  under  statutes  declaratory  thereof,  marriage  is 
an  unqualified  gift  to  the  husband  of  all  the  personal  estate  of  the 
wife  in  her  possession  at  the  time  of  its  taking  place,  and  if  he  should 
die  an  hour  after  the  marriage,  having  received  a  large  personal  estate 
from  her,  all  of  that  estate  except  what  the  law  allows  to  her  as  dower 
would  go  to  the  kindred  of  the  husband  and  not  of  the  wife,*  or,  if 
he  sur\'ives  her,  his  right  to  the  personalty  of  the  wife  is  absolute,  and 
he  is  not  bound  to  account  therefor  to  her  children.*  Under  this 
rule  the  husband  takes  the  wife's  personal  chattels  which  belonged  to 
her  at  her  marriage,  or  which  have  fallen  to  her  subsequently,*  includ- 
ing funds  belonging  to  her  on  deposit  in  a  bank,  coming  to  her  from 
her  father's  estate  and  kept  and  used  as  her  own,*  and  also  her  chatteb 
real.*  Some  statutes  declared  slaves  to  be  personal  property  for  the 
purpose  of  distribution,  and  at  the  same  time  provided  that  the  hus- 

16.  See  supra,  par.  4.  1.  Bryan  v.  Rooks,  25  Oa.  622,  71 

17.  Leakey  v.  Maupin,  10  Mo.  368.  Am.  Dec.  194. 

47  Am.  Dec.  120;  Reed  v.  Blaisdell,  16  2.  Leakey  v.  Maupin,  10  Mo.  368, 

N.  H.  194,  41  Am.  Dec.  722.  47  Am.  Dec.  120. 

18.  Robins  v.  McCIure,  100  N.  T.  3.  Noonan  v.  Kemp,  34  Md.  73,  6 
328,  3  N.  E.  663,  53  Am.  Rep.  184.  Am.  Rep.  307;   McCallum  v.   Smith, 

19.  Bryan  v.  Rooks,  25  Qa.  622,  71  Meigs  (Tenn.)  342,  33  Am.  Dec.  147. 
Am.  Dec.  194;  Kenyon  v.  Saundere,  4.  Cutter  v.  Butler,  25  N.  H.  343, 
18  R.  I.  590,  30  Atl.  470,  26  L.R.A.  57  Am.  Dec.  330. 

232.  5.  Shugart   v.   Shugart,  111    Tenn. 

20.  Kenyon  v.  Saunders,  18  R.  L  179,  76  S.  W.  821,  102  A.  S.  R.  777. 
590,  30  Atl.  470,  26  L.R.A.  232.  6.  Ewing  v.  Handley,  4  Litt.  (Ky.) 
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band  should  have  but  a  life  interest  in  the  wife's  slaves.'  Even  at 
common  law  the  wife's  real  estate  descended  to  her  heirs,'  but  for- 
merly, in  at  least  one  state,  the  rule  as  to  personalty  was  extended  to 
realty,  with  the  result  that  the  husband  succeeded  to  the  latter  under 
the  same  circumstances  and  conditions.* 

49.  Rules  under  Modern  Statutes  and  Where  Common  Law  Does 
Not  Obtain. — ^Under  some  statutes,  where  a  wife  dies  leaving  one  or 
more  children  the  husband  takes  the  real  estate  as  tenant  by  the  cur- 
tesy either  as  at  common  law  or  in  a  modified  form,  and  sometimes 
that  is  the  rule  though  no  heir  has  been  born,*"  or  in  default  of  living 
childrea  or  their  descendants  the  whole  property,  real  and  personal, 
passes  to  him.**  The  share  which  the  husband  is  to  take  may  also 
be  dependent  upon  the  nature  of  the  wife's  title.*'  Similarly,  hia 
common  law  rights  may  bie  more  or  less  modified,  or  even  abrogated, 
by  the  married  women's  acts."  Thus  it  is  declared  that  the  rule 
that  where  the  wife  has  the  power  of  disposing  of  her  separate  prop- 
erty, and  does  not,  it  shall  go  to  the  husband,  as  survivor  or  as  heir, 
applies  only  where  the  wife's  property  in  general  goes  to  him  as 
administrator  or  as  heir.**  And  some  courts  hold  that  when  a  mar- 
ried woman  dies  intestate,  leaving  personal  property  which  she  held 
in  her  lifetime  as  her  statutory  separate  estate,  it  passes  to  her  adminis- 
trator and  is  distributed  on  final  settlement  according  to  the  same 
statutes  which  direct  the  courts  of  distribution  of  any  other  intestate's 
estate.*'  It  has  also  been  held  that  she  may,  by  gift  to  a  third  person, 
deprive  her  husband  of  any  distributive  share  in  her  intestate  estate, 
and  this,  though  the  gift  is  causa  mortis,  where  there  is  no  statute 
precluding  her  from  cutting  him  off  by  her  will.**  However,  some 
of  the  married  women's  acts  specifically  reserve  to  the  husband  a 
right  to  all  the  wife's  personal  property  as  to  which  she  dies  intestate. 
Clearly,  where  the  act  does  not,  by  retrospective  operation,  include 
property  received  and  held  by  the  wife  before  its  enactment,  the  title 

346,  14  Am.  Dec.  140;  Reed  v.  Blais-      Note:  12  A.  S.  R.  88,  89. 

dell,  16  N.  H.  194,  41  Am.  Dec.  722;       See  supra,  par.  46. 

Cutter  V.  Butler,  25  N.  H.  343,  57       12.  Carter  v.  Day.  59  Ohio  St.  96, 

Am.  Dec.  330.  51  N.  E.  967,  69  A.  S.  E.  757. 

7.  Townes  v.  Dnrbin,  3  Mete.  (Ky.)       13.  See  Husband  and  Wife. 

352,  77  Am.  Dec.  176.  14.  Baldwin  \.  Carter,  17  Conn.  201, 

8.  Brown  v.  Baraboo,  90  Wis.  151,  42  Am.  Dec  735. 

62  N.  W.  921,  30  LJEI.A.  320.  15.  Locke   v.   McPherson,   163   Mo. 

9.  Smith  V.  Williams,  89  Ga.  9,  15  493,  63  S.  W.  726,  85  A.  S.  R.  546,  52 
S.  E.  130,  32  A.  S.  R.  67.  L.R.A.  420. 

10.  See  CuBXEST,  vol.  8,  pp.  393,      16.  Wright  v.  Holmes,  100  Me.  508, 
394.  62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A. 

Note:  12  A.  S.  R.  85.  (N.S.)  769  and  note.    Compare  infra, 

11.  Whittington    v.    McCoskill,    65  par.  51-52,  as  to  rights  of  the  widow 
Fla.  162,  61  So.  236,  44  L.R.A.(N.S.)    under  similar  conditions. 

630. 
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to  that  part  of  the  property  so  received,  on  her  dying  intestate,  vests 
at  once  in  the  husband,  and  her  next  of  kin  have  no  claim  to  it.*' 
In  some  jurisdictions  it  is  held  that  the  common  law  right  of  a  hus- 
band to  his  wife's  intestate  personalty  is  not  taken  away  by  statutes 
authorizing  a  married  woman  to  hold  property  as  if  unmarried  and 
dispose  of  it  at  death.^*  Of  course  where  the  common  law  system 
does  not  obtain  the  husband  may  have  no  interest  in  the  wife's  prop- 
erty and  no  right  to  administer,  but  her  property  may  go  to  her 
heirs  at  law;  *"  or  his  rights  may  depend  on  the  provisions  of  the 
various  statutes  establishing  the  community  system  of  property.** 

50.  Rights  to  Choses  in  Action;  Life  Insurance. — The  right  of  the 
husband  to  the  choses  in  action  of  the  wife  by  reason  of  his  survivor- 
ship rests  on  a  rule  of  the  common  law,  and  not  on  any  statutory 
enactment.*  The  law  gives  him  only  a  qualified  right  to  them,  viz., 
on  condition  that  he  reduce  them  to  possession  during  coverture,  and 
if  he  fails  to  do  this,  if  the  wife  survive  she  will  be  entitled  to  them. 
By  the  weight  of  authority  this  principle  is  applicable  as  well  to 
choses  belonging  to  the  wife  at  the  time  of  marriage,  as  to  those  which 
accrue  to  her  during  coverture.*  Formerly,  however,  in  at  least  one 
of  the  states,  the  husband  was  entitled  to  his  deceased  wife's  choses 
in  action,  whether  they  had  been  reduced  to  possession  or  not,'  and 
likewise  to  whatever  equity  or  interest  she  may  have  had  in  lands 
during  coverture.*  A  policy  of  life  insurance  in  favor  of  a  wife  is  a 
chose  in  action  governed  by  the  principles  applicable  to  other  agree- 
ments involving  pecuniary  obligations.  On  her  death,  intestate,  it 
descends  to  her  husband  and  her  heirs  like  other  personal  property; 
and  this  rule  is  not  afiPected  by  the  fact  that  the  policy  was  upon  the 
life  of  her  husband  who  was  living  at  the  time  of  her  death.  The 
husband's  interest  passes  to  his  heirs  on  his  subsequent  death.  The 
whole  proceeds  do  not  go  to  the  wife's  heirs  on  the  theory  that  on 
the  death  of  the  insured  the  ownership  of  the  policy  descends  to  and 
vests  in  those  who  are  then  the  heirs  of  the  holder  of  the  policy,  though 

17.  Allen  v.  Colbum,  65  N.  H.  37,  (Ky.)  169, 19  Am.  Dee.  59;  Newcomer 
17  Atl.  1060,  23  A.  S.  R.  20.  v.  Oram,  2  Md,  297,  56  Am.  Dec.  717; 

18.  Robins  v.  McClure,  100  N.  T.  Noonan  v.  Kemp,  34  Md.  73,  6  Am. 
328,  3  N.  E.  663,  53  Am.  Rep.  184;  Rep.  307;  Leakey  v.  Maupin,  10  Mo. 
Kenyon  v.  Saunders,  18  R.  I.  590,  30  368,  47  Am.  Dec.  120;  Parsons  v.  Par- 
Atl.  470,  26  L.R.A.  232.  sons,  9  N.  H.  309,  32  Am.  Dec.  362; 

19.  Bufiford  V.  HoUiman,  10  Tex.  Reed  v.  Blaisdell,  16  N.  H.  194,  41 
560,  60  Am.  Dec.  223.  Am.  Dec.  722;  Cutter  v.  Butler,  25  N. 

20.  McCoUum  v.  Smith,  Mfeiggs  H.  343,  57  Am.  Dec.  330. 
(Tenn.)  342,  33  Am.  Dec.  147.  See  Note:  37  Am.  Dec.  577. 
Community  Property,  vol.  5,  p.  864.  3.  Bryan  v.  Rooks,  25  Ga.  622,  71 

1.  Box  V.  Lanier,  112  Tenn.  393,  79   Am.  Dee.  194. 

S.  W.  1042,  64  L.R.A.  458.  4.  Murdock  v.  Mitchell,  30  Ga.  74, 

2.  MUler  v.  MUler,  1  J.  J.  Marsh.  76  Am.  Dec.  634. 

58 


Digitized  by 


Google 


9  B.  C.  L.  DESCENT  AND  DISTRIBUTION  i  SI 

such  holder  w^s  dead  long  before  that  time.'  A  paid  up  policy  of 
insvirance  on  her  husband's  life,  if  her  separate  property,  passes  to  the 
wife's  heirs  at  the  time  of  her  death,  intestate,  and  her  husband  takes 
his  statutory  share  therein  by  virtue  of  his  heirship.'  A  parol  assign- 
ment by  a  husband  of  the  policy  on  his  life  to  his  wife  divests  him 
of  all  contingent  interest  in  it,  and  passes  this  interest,  in  addition 
to  that  she  already  has  by  its  terms,  to  his  wife,  and  on  her  death, 
leaving  him  surviving,  he  takes,  not  under  the  terms  of  the  policy, 
but  by  virtue  of  his  right  as  surviving  husband.'  Of  course  where 
there  are  children  or  other  persons  named  in  the  policy  as  beneficiaries, 
contingent  on  the  wife's-  death  prior  to  the  husband,  they  may  take 
such  a  vested  interest  therein  as  to  cut  out  all  questions  of  inheritance 
by  or  through  either  the  husband  or  the  wife,'  and  the  questions 
which  then  arise  are  either  of  construction  of  the  policy,*  or  concern 
the  nature  of  a  beneficiary's  interest  as  being  inheritable  property.*' 

Widow's  Rights 

51.  General  Discussion. — ^At  the  common  law  a  wife  had  no  right 
in  the  personal  estate  of  her  husband.**  Her  equities  in  this  con- 
nection, however,  have  been  strongly  urged.  Independently  of  any 
rule  of  law  or  regulation  on  the  subject,  the  argument  proceeds,  there 
seems  to  be  no  good  reason  why  an  intestate's  effects  should  be  taken 
from  the  widow  and  given  to  the  brothers  and  sisters  of  the  deceased, 
l^othing  but  the  naked  ties  of  consanguinity  can  be  urged  in  favor  of 
their  right  None  of  the  estate  Ls  inherited  from  or  through  them. 
None  of  it  is  accumulated  by  their  diligence  or  labor.  Mere  relation- 
ship, however,  is  not,  generally,  the  only  ground  of  a  widow's  claim. 
Marriage  not  only  makes  the  parties  thereto  one  in  name,  but  creates 
a  community  of  duties  and  interests,  so  that  the  estate  of  a  married 
man  deceased  is,  oftener  than  otherwise,  the  joint  fruit  of  the  united 
industry  and  care  of  both  husband  and  wife.  Natural  equity,  there- 
fore, acting  upon  a  general  rule  in  the  distribution  of  an  estate,  would 
not  prefer  the  collateral  relations  by  blood  to  the  widow  of  the 
deceased.**  Furthermore  her  equities  are  recognized  to  a  consider- 
able extent  by  her  statutory  allowances,**  and  also  by  provisions  mak- 

5.  Hutson  V.  Merrifleld,  51  Ind.  24,       9.  See  Insurance. 

19  Am.  Rep.  722.  10.  See  infra,  par.  62. 

6.  In  re  Dobbel's  Estate,  104  Cal.       11.  Johnson  v.  Knights  of  Honor, 
432,  38  Pac.  87,  43  A.  S.  R.  123.  53  Ark.  255,  13  S.  W.  794,  8  L.R.A. 

7.  Box  V.  Lanier,  112  Tenn.  393,  79  732;  Howard  v.  Strode,  242  Mo.  210, 
S.  W.  1042,  64  L.R.A.  458.  146  S.  W.  792,  Ann.  Gas.  1913C  1057. 

8.  Continental  Life  Ins.  Co.  v.  Pal-       See  Husband  and  Wife. 

mer,  42  Conn.  60,  19  Am.  Rep.  530;       12.  Armstrong  v.  Armstrong,  1  Ore. 

Huteon  V.  Merrifleld,  51  Ind.  24,  19  207,  75  Am.  Dec.  555. 

Am.  Rep.  722;   Voss  v,  Connecticut       IS.  See   Executoks  and   Adminis- 

Mut.  life  Ins.  Co.,  119  Mich.  161,  77  trators. 

N,  W.  697,  44  L.R.A.  689. 
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ing  her  a  distributee.^*  A  ^dow  seeking  to  enforce  her  rights  under 
the  latter  is  entitled  to  the  same  remedies  to  enforce  her  rights  as 
other  distributees,*'  and,  it  has  been  held,  conies  within  a  statute 
authorizing  suits  to  recover  distributive  shares  to  be  brought  "by  any 
legatee  or  by  any  of  the  next  of  kin."  *•  Prior  to  her  husband's  death, 
however,  a  wife  has  no  such  vested  interest  in  her  husband's  personal 
property  as  will  preclude  him  from  making  a  valid  disposition  of  it 
without  her  consent,  though  the  result  will  be  that  she  will  receive 
nothing  as  a  distributee  after  his  death.  This  question  has  usually 
arisen  on  an  attempt  by  a  widow  to  have  gifts  made  by  her  husband 
set  aside,  and  the  cases  in  which  she  has  prevailed  have  been  deter- 
mined on  one  or  more  of  the  following  grounds:  (1)  That  the  gift 
was  causa  mortis,  and  hence  an  attempt  to  do  indirectly  that  which 
could  not  be  done  directly  by  will;*'  (2)  that  the  gift  was  only 
colorable,  a  mere  contrivance  by  which  the  husband  sought  to  retain 
the  ownership  and  enjoyment  of  the  property  during  his  life  and 
yet  defeat  his  wife's  claim  to  a  distributive  share  after  his  death ;  ** 
(3)  that  the  husband  was  under  legal  obligation  to  support  his  wife 
not  only  during  his  life  but  as  long  as  she  lived,  this  duty  being 
based  largely  on  his  common  law  rights  in  her  property ;  *•  (4)  that 
the  gift  was  in  fraud  of  the  wife's  right  to  separate  maintenance  or 
alimony,  the  wife  being  regarded  as  a  quasi  creditor  rather  than  as 
a  widow  seeking  a  distributive  share.**  But  the  almost  overwhelming 
weight  of  authority  is  that  the  law  places  no  restriction  or  limitation 
on  the  power  of  the  husband  to  make  such  disposition  by  gift,  volun- 
tary conveyance,  or  otherwise,  of  his  personal  property  during  his 
Ufetime,  as  he  may  wish,  even  though  his  wife  is  thereby  deprived  of 
the  distributive  share  therein  which  would  otherwise  fall  to  her  on 
his  death.*    Where  the  case  does  not  come  within  any  of  the  excep- 

14.  See  supra,  par.  44.  H.  390,  31  Atl.  14, 49  A.  S.  R.  616  and 

16.  Howard  v.  Strode,  242  Mo.  210,  note,  27  L.R.A.  799;  Thayer  v.  Thayer, 

146  S.  W.  792,  Ann.  Cas.  1913C  1057.  14  Vt.  107,  39  Am.  Dec.  211  and  note. 

16.  In  re  Devoe,  171  N.  Y.  281,  63       Note:  24  A.  S.  R.  492. 

N.  E.  1102,  57  L.R.A.  536.  19,  Wright  v.  Holmes,  100  Me.  508, 

17.  Wright  V.  Holmes,  100  Me.  508,  62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A. 
62  Atl.  507,  4  Ann,  Cas.  583,  3  L.R.A.  (N.S.)  769;  Thayer  v.  Thayer,  14  Vt. 
(N.S.)  769.  107,  39  Am.  Pec.  211. 

Notes:  24  A.  S.  R.  491,  492;  3  20.  Wright  v.  Holmes,  100  Me.  508, 
L.R.A.(N.S.)  770.  62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A. 

18.  Robertson  v.  Robertson,  147  Ala.  (N.S.)  769;  Feigley  v.  Feigley,  7  Md. 
311,  40  So.  104,  10  Ann.  Cas.  1051,  3  537,  61  Am.  Dec.  375. 
L.R.A.(N.S.)  774  and  note;  Smith  v.  See  Alimony,  vol.  1,  pp.  954-956. 
Smith,  22  Colo.  480,  46  Pac.  128,  55  1.  Robertson  v.  Robertson,  147  Ala. 
A.  S.  R.  142  and  note,  34  L.R.A.  311,  40  So.  104,  10  Ann.  Cas.  1051, 
49;  Wright  v.  Holmes,  100  Me.  508,  3  LJl.A.(N.S.)  774  and  note;  Wright 
62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.  v.  Holmes,  100  Me.  508,  62  Atl.  507, 
(N.S.)  769;  Walker  v.  Walker,  66  N.  4  Ann.  Cas.  583,  3  L.R.A.(N.S.)  769; 

60 


Digitized  by 


Google 


9  B.  C.  L.  DESCENT  AND  DISTRIBUTION  f  52 

tions  noted,  the  sole  basis  of  the  widow's  claim  in  the  premises  is 
fraud  on  the  part  of  the  husband,  and  this  will  not  be  presumed  from 
the  mere  fact  that  the  purpose  of  the  transfer  was  to  defeat  the  wife's 
rights  as  distributee.*  The  same  rules  apply  to  conveyances  of  realty  • 
and  to  dispositions  of  property  made  in  anticipation  of  marriage.* 

52.  Rules  under  Modem  Statutes. — The  modem  tendency  to  treat 
both  spouses  alike  has  already  been  noted.'  Under  one  form  of  statute 
the  widow  takes  nothing  except  her  common  law  dower  hght  or  some 
statutory  substitute  given  in  Ueu  thereof,  and  comes  in  for  a  share  of 
her  deceased  husband's  estate  as  a  distributee  only  where  he  leaves 
neither  issue  nor  their  descendants  nor  any  paternal  or  maternal - 
kindred  capable  of  inheriting.^  By  other  statutes  the  heirs  take 
the  real  estate  subject  to  the  widow's  dower  right,  and  the  personalty 
is  divided  between  the  widow  and  the  heirs.'  By  still  others  she  takes 
all  or  a  specified  share  of  her  husband's  personal  estate  on  his  death 
without  issue  or  their  descendants;*  statutes  are  also  found  by  which 
she  takes  the  same  share  in  the  personal  estate  left  by  her  husband 
as  a  child  would  take  '  or  is  given  a  specified  share  of  the  personalty, 
and  the  residue  is  divided  among  the  children, *"  or  she  gets  one  half 
of  the  estate  of  ihe  husband  in  case  he  dies  intestate  leaving  but  one 
child,  the  other  half  going  to  the  child.**  Another  form  of  statute 
provides  that  when  the  husband  dies  without  issue  the  wife  is  the 
sole  heir  and  that  if  there  are  children  or  those  representing  deceased 
children  the  wife  has  a  child's  part  unless  the  shares  exceed  a  certain 
number,  when  she  has  a  stated  proportion  of  the  estate.**  It  has 
been  held  that  an  adopted  child  is  not  issue  within  the  meaning  of  a 
statute  giving  the  widow  certain  rights  in  her  husband's  estate  in  the 

Lines  v.  Lines,  142  Pa.  St.  149, 21  Atl.  Carr,  29  N.  H.  453,  61  Am.  Dec.  652. 

809,  24  A.  S.  R.  487  and  note.  7.  Lord  v.  Bourne,  63  Me.  368,  18 

Note:  39  Am.  Dee.  219,  220.  Am.  Rep.  234. 

2,  Small  V.  Small,  56  Kan.  1, 42  Pac.  8.  Sweeney  v.  Warren,  127  N.  Y. 

323,  54  A.  S.  R.  581,  30  L.R.A.  243.  426,  28  N.  E.  413,  24  A.  S.  B.  468. 

Note:  3  L.RA.(N.S.)   775.  Note:  12  A.  S.  R.  88. 

5.  Walker  v.  Walker,  66  N.  H.  390,  9.  Howard  v.  Strode,  242  Mo.  210, 
31  Atl.  14,  49  A.  S.  B.  616  and  note,  146  S.  W.  792,  Ann.  Cas.  1913C  1057; 
27  LJI.A.  799.  LUes  v.  Fleming,  16  N.  C.  185, 18  Am. 

Note:  39  Am.  Dec.  218.  Dec.  585, 

4.  Murray  v.  Murray,  90  Ky.  1,  13  Note:  12  A.  S.  R.  86. 

S.  W.  244,  8  L.R.A.  95;  Thayer  v.  10.  Wood  v.  Casserleigh    30  Colo. 

Thayer,  14  Vt.  107,  39  Am.  Dec.  211.  287,  71  Pac.  360,  97  A.  S.  R.  138; 

Notes:  49  A.  S.  R.  622;  3  L.R.A.  Geiger  v.  Bitzer,  80  Ohio  St.  65,  88 

(N.S.)  775,  776.  N.  E.  134, 17  Ann.  Cas.  151,  22  L.R.A. 

B.  See  supra,  par.  46.  (N.S.)  285. 

6.  Johnson  v.  Knights  of  Honor,  53  11.  Markover  v.  Krauss,  132  Ind. 
Ark.  255, 13  S.  W.  794,  8  L.R.A.  732;  294,  31  N.  E.  1047, 17  L.R.A.  806. 
Whitcomb  v.  Reid,  31  Miss.  567,  66  12.  Ector  v.  Grant,  112  Ga.  557,  37 
Am.  Dec  579  and  note;  Prescott  v.  S.  E.  984,  53  LJB.A.  723, 
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absence  of  issue  of  the  marriage,  but  the  weight  of  authority  is  to  the 
contrary.** 

Validity  of  Marriage,  Misconduct,  Separation,  Divorce  and  Agree- 
ments, at  Affecting  Rights 

53.  Validity  of  Marriage;  Divorce  and  Separation. — The  question 
of  existence  of  the  relation,  though  it  may  arise  in  proceedings  insti- 
tuted for  the  purpose  of  sharing  in  the  estate,  is  discussed  elsewhere 
in  this  work,**  and  the  propositions  here  considered  are  predicated 
upon  the  ^tablishment  of  the  invalidity  of  the  marriage.  The  first 
"of  these  is  that  no  rights  of  inheritance  can  accrue  out  of  a  void  mar- 
riage, even  though  the  parties  thereto  are  innocent  of  wrong  doing.*' 
But  it  is  necessary  to  distinguish  between  a  void  and  a  voidable  mar- 
riage. In  the  latter  case  the  cause  for  avoiding  the  marriage  may  be 
waived  by  the  injured  party,  so  that  the  rights  of  the  survivor  in  the 
decedent's  estate  will  not  be  affected.**  And  though  a  marriage  would 
be  considered  void  under  the  laws  of  the  state  where  inheritable  prop- 
erty is  situated,  such  property  is  subject  to  the  rules  pertaining  to 
valid  marriage,  if  the  marriage  was  valid  in  the  state  where  the 
decedent  resided  at  the  date  of  death.*^  The  effect  of  divorce  or 
separation,  the  marriage  being  valid,  is  treated  in  another  article.*' 

54.  Abandonment  or  Misconduct. — It  is  sometimes  provided  by 
statute  that  abandonment,  desertion,  and  failure  to  support  forfeits 
the  husband's  right  in  the  wife's  estate,  and  upon  her  death  intestate 
her  estate  goes  to  her  next  of  kin  the  same  as  if  her  husband  had 
predeceased  her.**  Under  early  English  statutes  and  by  the  decisions 
of  many  courts  dower  rights  have  been  barred  by  the  wife's  miscon- 
duct,*" and  by  analogy  crimes  against  the  marriage  would  seem  to 
be  ground  for  depriving  either  party  of  all  rights  in  the  intestate 
spouse's  estate,**  but  it  has  been  held  that  though  the  wife  might 
have  been  indiscreet,  and  have  left  the  husband  without  a  justifiable 
cause,  still  this  would  not  work  a  forfeiture  of  her  right  to  a  dis- 
tributive share  in  his  estate.* 

55.  Ante  and  Post  Nuptial  Settlements  and  Releases. — ^Agree- 
ments between  husband  and  wife  respecting  the  property  which  is  to 

13.  Morse  v.  Osborne,  75  N.  H.  487,  18.  See  Divorce  akd   Sepabation, 
77  Atl.  403,  Ann.  Gas.  1912A  324,  30  post,  par.  302  et  seq. 
L,R.A.(N.S.)  914  and  note.  19.  Forte  v.  Nickerson,  70  N.  H.  496, 

14.  See  Mabriage.  48  Atl.  1088,  54  LJIA..  554. 

15.  Ogden   v.   McHugh,  167  Mass.  Note :  12  A.  S.  R.  91. 

276,  45  N.  E.  731,  57  A.  S.  R.  456.  20.  See  Dowkb,  post,  par.  45. 

16.  Tomppert  v.  Tomppert,  13  Bush       21.  Note:  12  A.  S.  R.  91. 

(Ky.)  326,  26  Am.  Rep.  197.  1.  Thayer  v.  Thayer,  14  Vt.  107,  39 

17.  Whittington  v.  McGaskill,  65  Am.  Dec.  211.  The  evidence  in  this 
Fla.  162,  61  So.  236,  44  L.R.A.(N.S.)  case  showed,  however,  that  the  wife 
630.  left  her  husband  with  his  consent. 
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go  to  the  survivor,  whether  such  agreement  be  in  the  form  of  an 
antenuptial  settlement  or  a  postnuptial  release,*  are  here  treated  only 
in  so  far  as  they  purport  to  interrupt  the  course  of  descent  or  dis- 
tribution. Nor  is  it  proper  here  to  discuss  the  enforcement  of  such 
agreements  in  equity,  after  performance  on  the  part  of  one  party, 
though  under  the  circumstances  there  could  not  be  an  enforcement 
at  law,  or  where  by  reason  of  the  invaUdity  of  the  marriage  there 
may  have  been  a  failure  of  consideration.*  Conveyances  and  releases 
of  expectancies  in  general  are  treated  in  a  subsequent  portion  of  this 
article.*  There  is  authority  for  the  proposition  that  an  agreement 
by  the  wife  not  to  claim  her  distributive  share  is  not  effectual,  the 
theory  being  that  if  it  could  be  construed  as  a  release,  it  would  be 
inoperative  as  of  a  claim  which  has  no  present  existence,  and  that 
the  contract  being  executory  cannot  avail  by  way  of  estoppel.'  But 
there  is  little  diversity  of  opinion  as  to  the  general  proposition  that 
parties  may,  by  contract,  intercept  the  line  of  descent,  tiiough  there 
is  some  conflict  as  to  what  must  be  shown  to  support  such  a  contract .• 
So,  an  agreement  between  a  husband  and  wife  that  the  former  will 
hold  personal  property  received  by  him  from  her  father's  estate,  free 
from  his  marital  rights  in  trust  for  her  as  her  separate  estate,  will  be 
upheld  in  equity  against  his  heirs  and  distributees.'  And  in  a  state 
where  the  husband  takes  neither  as  administrator  nor  as  heir,  but 
the  estate  goes  to  the  wife's  administrator,  who  has  the  right  to  call 
for  and  distribute  the  intestate  estate  of  a  wife  who  had  the  power  of 
disposing  of  her  separate  property  but  did  not  do  so,  an  agreement 
in  the  form  of  a  bond  by  a  prospective  husband  not  to  convert  the 
property  of  his  intended  wife  was  upheld  as  a  valid  agreement  not 
to  take  the  estate  after  the  marriage  and  her  death.*  But  even  where 
an  antenuptial  agreement  is  valid  and  has  been  wholly  performed, 
it  will  not  prevent  the  widow  from  taking  the  inheritance  where  as  a 
matter  of  law  it  can  go  nowhere  else.  That  is  to  say,  a  lawful  wife 
becomes  a  lawful  widow,  and  her  antenuptial  agreement  do^  not 
operate  either  to  cause  the  estate  to  escheat  for  want  of  heirs,  or  to 

2.  See  DrvOBCB  and  Sepabation,  57  A.  S.  R.  452,  36  L.R.A.  771;  Liles 
post,  par.  348  at  seq.;  Husband  and  v.  Fleming,  16  N.  C.  185, 18  Am.  Dec. 
Wife.  585;  Oackenbach  v.  Brouse,  4  Watts 

3.  See  Divorce  and  Separation,  &  S.  (Pa.)  546,  39  Am.  Dec.  104; 
post,  par.  353.  McLeod  v.  Board,  30  Tex.  238,  94  Am. 

4.  See  infra,  par.  138-151.  Dec.  301;  Charles  v.  Charles,  8  Grat 
6.  Sullings   V.    Richmond,   5   Allen    (Va.)  486,  56  Am.  Dec.  155. 

(Mass.)  187,  81  Am.  Dec.  742.  7.  Veal  v.  Veal,  89  Ky.  314,  12  8. 

6.  McNutt  V.  McNatt,  116  Ind.  545,  W.  384,  25  A.  S.  R.  534. 
19  N.  E.  115,  2  LJt.A.  372;  Poison  v.       8.  Baldwin  v.  Carter,  17  Conn.  201, 
Stewart,  167  Mass.  211,  46  N.  E.  737,  42  Am.  Dec.  735. 
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confer  heirship  where  none  is  conferred  by  law.*  It  should  be 
remembered,  however,  that  these  contracts  are  very  closely  scrutinized, 
the  burden  of  proof  being  on  their  proponents  to  show  a  fair  dis- 
position,*" and  in  a  late  case  it  has  been  held  that  an  agreement  by 
the  wife  to  accept  much  less  than  the  law  allows  her  by  way  of  descent 
is  invalid  for  lack  of  consideration,  and  that  she  will  not  be  estopped 
i)y  her  subsequent  acceptance  of  the  benefits  of  the  agreement  nor  by 
her  performance  of  its  terms,  where  there  are  circumstances  indicat- 
ing that  she  was  overreached.**  In  an  early  case  it  was  suggested,  as 
one  reason  for  holding  a  release  by  the  wife  to  be  void,  that  the  hus- 
band and  wife  might  be  of  kin  to  each  other,  and  before  his  death 
the  wife  might  become  his  sole  heir,  or  she  might  become  the  repre- 
sentative of  those  for  whose  benefit  the  contract  was  intended.** 

IV,  Inheritable  and  Distributable  Property 

Nature  of  Property  as  Controlling 

56.  In  General. — The  word  "estate,"  in  its  primary  and  technical 
sense,  refers  only  to  an  interest  in  land ;  *'  but  as  used  in  the  statutes 
of  descent  and  distribution  it  is  now  generally  held  to  include  all 
interests  in  property,  whether  real  or  personal,**  though,  strictly 
speaking,  the  latter  is  not  inheritable  in  the  same  sense  as  the  former.** 
Under  these  statutes  it  may  be  said  that  generally  whatever  will  pass 
to  an  assignee  or  vendee  will  be  cast  by  descent  upon  the  heir ;  *•  of 
which  the  following  may  be  mentioned:  a  burial  lot;*'  a  husband's 
interest,  as  heir  in  his  deceased  wife's  unadministered  estate ;  *'  timber 
reserved  by  a  grantor  of  real  estate,  though  the  right  to  cut  and  remove 
it  has  not  been  exercised  by  the  ancestor  at  the  time  of  his  death ;  *» 
vested  legacies ;  *®  and  the  interest  of  a  devisee  in  lands  devised,'* 
though  the  devisee  is  en  ventre  sa  mere  at  the  time  of  the  testator's 

9.  H^udnall  v.  Ham,  183  111.  486,  56  strong,  1  la.  282,  63  Am.  Dec.  440. 
N.  E.  172,  75  A.  S.  R.  124,  48  L.R.A.       15.  Lord  v.  Bourne,  63  Me.  368,  18 
557.  Am.  Rep.  234. 

10.  Egger  V.  Egger,  225  Mo.  116,  16.  Harrod  v.  Myers,  21  Ark.  592, 
123   S.   W.  928,  135  A.   S.  R.  566;  76  Am.  Dec.  409. 

Pierce  v.  Pierce,  71  N.  T.  154,  27  Am.  17.  In  re  Waldron,  26  R.  I.  84,  58 
Rep.  22  and  note.  Atl.  453,  106  A.  S.  R.  688,  67  L.R.A. 

11.  Egger  ▼.  Egger,  225  Mo.  116, 123  118  and  note.  See  Cemeteries,  voL 
8.  W.  928,  135  A.  S.  R.  566.  5,  p.  244  et  seq. 

12.  Sullinga  v.  Richmond,  5  Allen  18.  In  re  Dobbel,  104  Cal.  432,  38 
(Mass.)  187,  81  Am.  Dec.  742.  Pac.  87,  43  A.  S.  R.  123. 

13.  North  v.  Graham,  235  111.  178, 85  19.  Hicks  v.  Phillips,  146  Ky.  305, 
N.  E.  267, 126  A.  S.  R.  189, 18  L.R.A.  142  S.  W.  394,  47  LJl.A.(N.S.)  878. 
(N.S.)  624.  20.  Fox  v.  Hicks,  81  Minn.  197,  83 

14.  North  V.  Graham,  235  lU.  178,  N.  W.  538,  50  LJR.A.  663. 

85  N.  E.  267,  126  A.  S.  R.  189,  18  21.  Simmons  v.  Spratt,  26  Ka.  448, 
L.R.A.(N.S.)    624;    Pierson   v.   Arm-  8  So.  123,  9  L.R.A.  343. 
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death  and  lives  only  three  days  after  birth.*  On  the  other  hand,  the 
right  to  maintain  a  bill  to  set  aside  a  will  and  the  probato  tiiereof 
does  not  pass  to  an  heir  by  descent  or  inheritance.* 

57.  Equitable  and  Conditional  Estates. — The  same  rules  of  descent 
that  control  legal  estates  apply  to  equitable  estates,*  such  as:  the 
interest  of  a  vendee  under  a  contract  of  sale;  *  the  title  of  the  vendor 
of  land  covered  by  a  contract  of  sale,  together  with  his  lien  to 
secure  the  purchase  price ;  *  the  interest  of  one  who  bids  oB  land 
at  a  sheriff's  sale ;  *  a  mortgagor's  equity  of  redemption ; '  uses,^ 
both  springing  and  executory ;  *  and  the  surplus  of  lands  conveyed 
to  uses,  if  any,  after  satisfaction  of  the  use.**  So,  too,  vested  estates 
or  interests  in  either  realty  or  personalty  are  descendible  though 
liable  to  be  defeated  by  conditions  subsequent.** 

58.  Reversions  and  Remainders  Generally. — ^The  common  law  rule 
making  seisin  in  the  ancestor  essential  to  the  ri^t  of  inheritance 
having  been  generally  abrogated,**  no  distinction  is  now  made  between 
estates  in  possession  and  those  in  reversion,**  or  remainders,**  whether 
vested  *'  or  contingent.**  All  pass  to  the  heirs  in  the  same  manner 
as  other  estates.  Thus,  where  property  is  devised  in  trust  for  one 
for  life  with  remainder  in  fee  to  his  lawful  issue  if  he  has  any,  or  if 
not,  to  the  testator's  heirs  at  law,  the  testator's  heirs  at  his  death  take  . 
a  vested  remainder  which  is  descendible.*' 

59.  Contingent  Interests. — As  a  general  rule  contingent  interests 
in  real  or  personal  property,**  such  as  contingent  estates  of  in- 

1.  Biggs  V.  McCarty,  86  Ind.  352,  44  10.  Note:  9  Eng.  Rul.  Cas.  294. 
Am.  Rep.  320.  11.  Continental  Life  Ins.  Co.  v.  Pal- 

2.  Storrs  v.  St.  Luke's  Hospital,  180  mer,  42  Conn.  60,  19  Am.  Rep.  530; 
Dl.  368,  54  N.  E.  185,  72  A.  S.  R.  Voss  v.  Connecticut  Mut.  Life  Ins.  Co., 
211.  119  Mich.  161,  77  N.  W.  697,  44  L.R.A. 

3.  ComweU  v.  Wulflf,  148  Mo.  542,  689. 

50  S.  W.  439,  45  L.R.A.  53.  12.  See  supfa,  par.  29,  32. 

4.  Champion  v.  Brown,  6  Johns.  Ch.  13.  North  v.  Graham,  235  111.  178, 
(N.  Y.)  398,  10  Am.  Dec.  343;  Land-  85  N.  E.  267,  126  A.  S.  R.  189,  18 
nun  V.  Hatcher,  11  Rich.  L.  (S.  C.)   L.R.A.(N.S.)  624. 

54,  70  Am.  Dec.  237.  14.  Note:  12  A.  S.  R.  95. 

6.  Tieman  v.  Beam,  2  Ohio  383,  15  16.  North  v.  Graham,  235  111.  178, 
Am.  Dec.  557.  85  N.  E.  267,  126  A.  S.  R.  189,  18 

6.  Landrum  v.  Hatcher.  11  Rich.  L.  L.R.A.fN.S.)  624;  WaddeU  v.  Wad- 
(S.  C.)  54,  70  Am.  Dec.  '237.  dell,  99  Mo.  338,  12  S.  W.  349,  17  A. 

7.  Combs  V.  Young,  4  Yerg.  (Tenn.)  S.  R.  575;  Wadsworth  v.  Murray,  161 
218,  26  Am.  Dec  225.  N.  Y.  274,  55  N.  E.  910,  76  A.  S.  R. 

8.  Pieraon  v.  Armstrong,  1  la.  282,  265;  Saxton  v.  Webber,  83  Wis.  617, 
63  Am.  Dec.  440.  53  N.  W.  905,  20  L.R.A.  509. 

9.  Continental  Life  Ins.  Co.  v.  Pal-      16.  See  infra,  par.  59. 

mer,  42  Conn.  60,  19  Am.  Rep.  530;       17.  Wadsworth  v.  Murray,  161  N.  Y. 
Voss  V.  Connecticut  Mut.  L.  Ins.  Co.,  274,  55  N.  E.  910,  76  A.  S.  R.  265. 
119  Mich.  161,  77  N.  W.  697,  44  L.RA.       18.  Continental  Life  Ins.  Co.  v.  Pal- 
889.  mer,  42  Conn.  60,  19  Am.  Rep.  530; 

Note:  56  A.  S.  R.  360.  Kean  v.  Hoffecker,  2  Har.  (Del.)  103, 

R.  C.  L.  Vol.  IX.— 5.  65 


Digitized  by 


Google 


i  60  DESCENT  AND  DISTRIBUTION  9  B.  C.  L. 

heiitance  *•  and  contingent  remainders,**  will  pass  by  inheritance  if 
the  peison  to  take  is  certain.  Thus,  if  the  contingency  on  which  the 
legatees  over  are  to  take  is  an  event  independent  of  them  and  not  affect- 
ing their  capacity  to  take  or  transmit  the  right,  such  a  contingent  inter- 
est has  frequently  been  decided  to  be  transmissible  by  inheritance  on 
the  death  of  the  legatee  before  the  contingency  happens.*  Contingent 
interests  are  not  inheritable,  however,  if  the  object  of  the  limitation 
over  is  not  ascertained  or  fixed,*  or  where  the  contingency  is  of  such 
a  nature  that  no  interest  vests  until  the  happening  of  the  event  on 
which  the  estate  depends,*  or  where  the  persons  to  whom  the  estate 
is  to  pass  are  not  ascertainable  until  the  contingency  happens  as  in 
the  case  of  a  limitation  to  the  right  heirs  of  a  person  living,  who  can- 
not be  known  until  his  death.*  So  too,  if  the  death  of  a  party  in  whom 
a  contingent  interest  is  vested  is  an  event,  by  reason  of  its  happening 
before  some  other  event,  upon  which  the  estate  is  given  to  others,  the 
heirs  take  nothing.*  If  the  contingency  on  which  legatees  over  are 
to  take  is  annexed  to  their  capacity  to  take,  such,  for  example,  as  their 
living  to  a  certain  time,  their  interest  is  not  transmissible  if  they 
die  before  such  time,  since  in  that  event  they  can  never  take,  and 
therefore  can  have  nothing  to  transmit.* 

60.  Possibilities;  Executory  Devises. — ^Possibilities  coupled  with 
a  present  interest  are  descendible,'  where  the  person  to  t^e  is  cer- 
tain.* Thus,  the  present  right  to  the  future  enjoyment  of  property 
is  recognized  as  property  and  is  transmissible  to  heirs,  though  it  is 
liable  to  be  defeated  by  a  subsequent  contingency,  and  is  certain  to 
be  so  defeated  as  to  one  of  t^e  parties.*  But  the  expectancy  of  an 
heir  during  the  life  of  the  ancestor  is  a  mere  naked  possibility,  not 

29  Am.  Dec.  336;  Voss  v.  Conhectieat  mer,  42  Conn.  60,  19  Am.  Rep.  530; 
Mat.  L.  Ins.  Co.,  119  Mich.  161,  77  Voss  v.  Connecticut  Mut.  L.  Ins.  Co., 
N.  W.  697,  44  L.R.A.  689.  119  Mich.  161, 77  N.  W.  697,  44  L.R.A. 

19.  Garrison  v.  Hill,  *79  Md.  75,  28  689. 

Atl.  1062. 47  A.  S,  B.  363.  6.  Chess's  Appeal,  87  Pa.  St.  362,  30 

Note:  56  A.  S.  R.  360.  Am.  Rep.  361. 

20.  Smith  v.  Pendell,  19  Conn.  107,  7.  Continental  Life  Ins.  Co.  v.  Pal- 
48  Am.  Dec.  146;  Oarrison  v.  Hill,  79  mer,  42  Conn.  60,  19  Am.  Rep.  530; 
Md.  75,  28  Atl.  1062,  47  A.  S.«R.  363.  Kean  v.  Hoffecker,  2  Har.  (Del.)  103, 
And  see  Rehaiitders.  29  Am.  Dec.  336;  Voss  v.  Connecticut 

1.  Chess's  Appeal,  87  Pa.  St.  362,  Mut.  L.  Ins.  Co.,  119  Mich.  161,  77  N. 

30  Am.  Rep.  361.  W.  697,  44  L.B.A.  689. 

2.  Kean  t.  Hoffecker,  2  Har.  (Del.)       Note :  56  A.  S.  R.  360. 

103,  29  Am,  Dec.  336.  8.  Kean  v.  Hoffecker,  2  Har.  (Del.) 

3.  Continental  Life  Ins.  Co.  v.  Pal-  103,  29  Am.  Deo.  336. 
mer,  42  Conn.  60,  19  Am.  Rep.  530;       Note:  56  A.  S.  R.  360. 

VosB  V.  Connecticut  Mut.  L.  Ins.  Co.,  9.  Continental  Life  Ins.  Co.  v.  Pal- 
119  Mich.  161, 77  N.  W.  697, 44  L.R. A.  mer,  42  Conn.  60,  19  Am.  Rep.  630; 
689.  Voss  V.  Connecticut  Mut.  L.  Ins.  Co., 

4.  Kean  v.  Hoffecker,  2  Har.  (Del.)  119  Mich.  161, 77  N.  W.  687, 44  IiJt.A. 
103,  29  Am.  Dec.  336.  689. 

6.  Continental  life  Ins.  Co.  v.  Pal- 
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coupled  with  an  intereet,  and  will  not  descend  to  his  heirs.***  At  com- 
mon law,  and  at  present  in  most  states,  a  possibility  of  reverter  is 
regarded  as  going  to  the  heir  not  by  descent,  but  by  representation,** 
though  there  is  some  authority  to  the  effect  that  it  descends  in  the 
true  sense.*'  Executory  devises  pass  by  inheritance  where  the  person 
to  take  is  certain,**  and  go,  like  contingent  remainders,  to  the  heirs 
of  the  devisee  over,  where  he  dies  before  the  contingency  happens.** 
They  are  not  considered  as  bare  possibilities,  but  as  certain  interests 
and  estates,  and  are  held  to  be  interests  vested,  though  not  in  pos- 
session.*' 

61.  Pablic  Land.— At  common  law  a  grant  to  a  dead  person  con- 
veys nothing;  for  to  every  grant  it  is  essential  that  there  should  be 
a  grantee  as  well  as  a  grantor,  and  the  grantee,  when  the  grant  is  made, 
must  be  in  being,  and  capable  of  receiving  it,  otherwise  the  grant  is 
nugatory  and  void.  Hence,  in  the  absence  of  curative  statutes,  a 
patent  to  public  lands  issued  by  a  state,  or  by  the  United  States,  to  a 
deceased  person  is  inoperative  and  void,  and  the  title  remains  in  the 
grantor.**  Yet  it  frequently  happens  that  a  person  dies  after  perfect- 
ing his  entry  upon  public  land  and  the  question  arises  to  whom 
the  patent  shall  issue,  or  it  may  happen  that  the  patent  issues  in  the 
name  of  the  decedent.  These  emergencies  have  been  provided  for 
by  acts  of  Congress  in  the  case  of  the  public  lands  of  the  United 
States,  and  by  the  legislatures  of  many  of  the  states  in  the  case  of 
state  lands.  Thus,  the  federal  statutes  provide  that  where  a  patentee 
dies  before  the  date  of  the  patent,  the  title  to  the  land  designated 
therein  shall  inure  to  and  become  vested  in  the  heirs,  devisees,  or 
assignees  of  such  deceased  patentee,  as  if  the  patent  had  issued  to  the 
deceased  person  during  life,*'  and  similar  provisions  are  found  in 
many  of  the  state  statutes.**  In  construing  the  law  relative  to  pre- 
emption, homestead,  timber  culture,  and  donation  land  claims,  it 
is  quite  uniformly  held  that  the  heirs  of  a  settler  or  claimant,  where 
the  word  "heirs"  is  used  in  such  statutes,  take  directly  from  the 
United  States  as  its  donees,  and  not  by  descent.  This  construction 
is  based  on  the  peculiar  wording  of  the  statutes.  Thus,  the  pre-emption 
law  provides  that  in  case  of  the  death  of  the  pre-emptor  before  con- 
summating his  claim  patent  shall  issue  to  his  heirs.    In  the  home- 

10.  Note:  70  Am.  Dec.  98.  103,   29   Am.   Dec.   336;   Oarrison   t. 

11.  Note:   18  Lil~A.(N.S.)    624  et  HUl,  79  Md.  75,  28  AU.  1062,  47  A, 
■eq.  S.  R.  363. 

12.  North  T.  Graham,  235  111.  178,       15.  Kean  v.  Hoffecker,  2  Har.  (Del.) 
85  N.  E.  267,  126  A.  S.  R.  189,  18  103,  29  Am.  Dec.  336. 
LJl.A.(N.S.)  624  and  note.  16.  See  Dbeos,  vd.  8,  p.  952;  Pub- 

See  supra,  par.  32.  Lie  Lands. 

IS.  Keon  v.  Hoffecker,  2  Har.  (Del.)       17.  Note:  83  Am.  Dec.  467. 
103,  29  Am.  Dec.  336.  18.  Cobb  v.  Stewart,  4  Mete.  (Ky.) 

14.  Keao  t.  Hoffecker,  2  Har.  (Del.)    255,  83  Am.  Dec.  465  and  note. 
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stead  law  the  provision  is  that  in  case  of  the  death  of  the  entryman 
his  widow,  and  in  case  of  her  death  his  heirs  or  devisees,  shall  be 
entitled  to  the  patent.  In  the  donation  land  law  it  is  provided  that, 
in  case  of  the  death  of  donation  settlers,  their  children  or  heirs  shall 
be  entitled  to  the  patent.  In  all  these  laws  the  grant  is  to  the  children 
w  heirs  only  in  case  of  the  death  of  the  settler  before  the  issuance  of 
the  patent.*^  On  the  other  hand  it  is  held  that  the  possessory  right 
of  the  locator  of  a  mining  claim,  who  has  not  applied  for  a  patent, 
does  not,  under  the  federal  law  giving  locators,  their  heirs  and  assigns, 
the  right  of  possession,  go  directly  to  the  heirs  of  the  locator  on  his 
death,  as  beneficiaries  of  the  government,  but  they  take  by  descent 
from  the  locator,  so  that  the  estate  is  subject  to  the  jurisdiction  of  the 
probate  court.*"  So  under  the  laws  of  some  of  the  states,  the  heirs 
take  by  descent  and  not  by  purchase,  while  in  other  states  they  are 
regarded  as  taking  by  purchase.*  Thus,  in  some  states  a  certificate 
for  headright  lands  issues  directly  to  the  heirs  on  the  death  of  the 
person  entitled.*  In  others,  rights  acquired  under  a  donation  deed 
descend  to  the  donee's  heirs.'  In  some  states  it  is  held  that  only 
those  who  were  heirs  at  the  time  of  the  death  of  the  deceased  patentee 
take,  and  not  those  who  may  be  heirs  at  the  time  of  the  issuance  of  the 
patent.  The  persons  to  whom  the  patent  issues,  whether  they  are 
heirs,  administrators,  or  other  persons,  take  the  legal  title  thereby 
conveyed,  but  they  take  it  encumbered  with  a  trust  in  behalf  of  the 
persons  who  are  lawfully  entitled  to  the  benefit  thereof.  Thus,  though 
the  patent  issue  to  the  heirs  of  a  decedent,  and  they  thereby  receive  the 
legal  title,  they  will  hold  half  of  it  in  trust  for  the  decedent's  widow 
if  she  is  lawfully  entitled  thereto,*  or  they  will  hold  the  whole  in 
trust  for  the  devisees  in  case  the  same  has  been  devised.'  A  trust  may 
arise  in  favor  of  the  heirs  where  the  patent  has  issued  to  another 
person.'  Thus  where  two  persons  enter  land  jointly,  and  one  of 
them  dies  and  a  patent  afterwards  issues  to  them,  the  survivor  takes 
the  whole  estate,  but  holds  half  of  it  in  trust  for  the  heirs  of  the 
decedent.  Provision  is  sometimes  made  for  the  issuance  of  patents  to 
administrators  or  executors,  and  in  such  cases  the  titie  usually  vests 

19.  O'Connell  v.  Pinnade  Gold  Mines  8.  Harrod  v.  Myers,  21  Ark.  592,  76 
Co.,  140  Fed.  854,  72  C.  C.  A.  645,  4  Am.  Dec.  409. 

L.R.A.(N.S.)    919;  Martyn  v.  Olson,  4.  Note:  83  Am.  Dec.  468. 

28  N.  D.  317,  148  N.  W.  834,  L.R.A.  5.  Cobb  v.  Stewart,  4  Mete.  (Ky.) 

1915B  681,  255,  83  Am.  Dec.  465. 

20.  O'Connell  v.  Pinnacle  Gold  Mines  ^  suit  by  devisees  to  recover  lands, 
Co.,  140  Fed.  854,  72  C.  C.  A.  645,  ^°^  ^^^^^  patent  issued  to  testator 
4  L.R.A.(N.S.)  919  and  note.  ^t«'  ^  ^^^''^'  ^"^  *»«*  "*  equity,  and 

1    VT  i     oo  A       Tx      A  on  the  heirs  of  the  decedent  are  necessary 

1.  Note:  83  Am.  Dec.  469.  p^^ies.     Cobb   v.    Stewart,   4   Mete 

2.  Wheat  v.  Owens,  15  Tex.  241,  65  (Ky.)  255,  83  Am.  Dec.  465. 
Am.  Dec.  164.  e.  Note:  83  Am.  Dec.  470. 
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in  the  patentee  in  trust  for  those  legally  entitled.'  A  patent  certifi- 
cate, or  patent  issued,  or  confirmation  made  to  an  original  grantee 
or  his  "legal  representatives,"  embraces  representatives  of  such  grantee 
by  contract  as  well  as  by  operation  of  law,  leaving  the  question  open 
in  a  court  of  justice  as  to  the  party  to  whom  the  certificate,  patent,  or 
confirmation  should  inure.* 

62.  Life  Insurance. — A  Ufe  insurance  policy  is  a  chose  in  action, 
and  therefore  is  personal  property,  which,  at  the  death  of  the  party 
holding  and  owning  it,  descends  as  other  property  of  like  character.' 
One  who  procures  a  policy  on  the  life  of  another  has  such  an  interest 
in  and  ownership  of  the  policy,  and  such  a  right  to  the  proceeds,  as 
will  descend  to  his  heirs,  notwithstanding  the  fact  that  the  beneficiary 
dies  before  the  person  insured.*'  Vested  interests  in  the  proceeds 
of  insurance  policies  are  descendible,  though  liable  to  be  defeated  by 
conditions  subsequent,  as  where  the  proceeds  of  a  policy  on  the  life 
of  a  husband  are  payable  to  the  wife,  if  living,  or  if  not,  to  her 
children,  and  the  wife  and  one  of  the  children  die  during  the  huS' 
band's  lifetime.**  The  wife's  interest  in  such  case  dies  with  her;** 
but  where  a  husband  assigns  to  his  wife  his  interest  in  a  policy  payable 
to  her  if  she  survives  him,  and,  if  not,  to  her  estate,  her  interest  passes 
as  other  property  on  her  dying  before  her  husband.**  The  right  to 
the  proceeds  of  a  policy  in  so  far  as  it  depends  on  the  terms  and 
construction  of  the  contract  of  insurance  is  not  pertinent  to  the 
subject  matter  of  this  article.** 

Property  Not  Passing  by  Will 

63.  In  General. — ^Property  not  devised  or  bequeathed  by  will  passes 
under  the  intestate  laws ;  *'  which  includes  whatever  is  not  effectively 
disposed  of  by  the  will,*'  and,  in  some  states,  after-acquired  prop' 

7.  Note:  83  Am.  Dec.  469.  Am.  Dec.  451  and  note;  Doe  v.  Lanius, 

8.  Note:  83  Am.  Dec.  470.  3  Ind.  441,  56  Am.  Dec.  518  and  note; 

9.  Hutson  V.  Merrifield,  51  Ind.  24,  Lord  v.  Bourne,  63  Me.  368,  18  Am. 
19  Am.  Rep.  722.  Rep.  234;  Laison  v.  Curran,  121  Minn. 

See  supra,  par.  50.  104,  140  N.  W.  337,  44  L.R.A.(N.S.) 

10.  Hutson  V.  Merrifield,  51  Ind.  24,  1177;  MiUer  v.  WorraU,  62  N.  J.  Eq. 
19  Am.  Rep.  722.  776,  48  Atl.  586,  90  A.  S.  R.  480; 

11.  Continental  Life  Ins.  Co.  v.  Pal-  Robins  v.  McClure,  100  N.  T.  328, 
mer,  42  Conn.  60,  19  Am.  Rep.  530;  3  N.  E.  663,  53  Am.  Rep.  184; 
Voss  V.  Connecticut  Mut.  L.  Ins.  Co.,  Needles  v.  Needles,  7  Ohio  St.  432,  70 
119  Mich.  161, 77  N.  W.  697, 44  L.R.A.  Am.  Dec.  85  and  note;  Trent  v.  Trent, 
689.  GUmer   (Va.)   174,  9  Am.  Dec.  594; 

12.  Continental  Life  Ins.  Co.  v.  Pal-  Boisseau  v.  Aldridge,  5  Leigh  (Va.) 
mer,  42  Conn.  60,  19  Am.  Rep.  530.  222,  27  Am.  Dee.  590;  Graham  v.  Gra- 

13.  Box  V.  Lanier,  112  Tenn.  393.  ham,  23  W.  Va.  36,  48  Am.  Rep.  364. 
79  S.  W.  1042,  64  L.R.A.  458.  16.  Right  v.   Sidebotham,  2  Doug. 

14.  See  Insttkance.  759,  9  Eng.  Rul.  Cas.  289  and  note. 

15.  Wright  V.  Hicks,  12  Ga.  155,  56 

69 


Digitized  by 


Google 


f  64  DESCENT  AND  DISTEIBUTION  9  R.  C.  L. 

erty.*'  Where  a  will  gives  a  life  estate  to  the  heir,  with  a  contingent 
remainder  over,  and  without  any  ulterior  vested  remainder,  the  fee 
goes  to  the  heir  until,  and  only  until,  the  contingency  happens.  The 
life  estate  in  such  a  case  is  not  merged  in  the  fee,  for  the  latter 
descends  from  the  same  person  by  whose  will  the  life  estate  is  created, 
and  the  life  estate  begins  and  the  fee  descends  at  the  same  instant.** 
Some  courts  hold  that  a  burial  lot  does  not  pass  under  a  residuary 
devise,  and  therefore  descends  to  the  heir  as  intestate  property  if  not 
otherwise  disposed  of.*»  The  disposition  of  all  such  property  is  not 
governed  by  the  will,  but  by  a  rule  having  its  origin  in  another  source, 
in  the  application  of  which  the  intent  of  the  testator  can  have  no 
influence.  This  rule  operates  in  the  same  manner  as  if  the  deceased 
had  left  no  other  property,  and  made  no  will.  As  to  the  devised 
property  he  is  a  testator;  as  to  that  not  disposed  of,  an  intestate.** 
64.  Lapsed  Legacies  or  Devises. — In  the  absence  of  statute  to  the 
contrary,  lapsed  legacies  or  devises  of  specific  property  usually  fall 
into  the  residue  and  pass  under  the  general  residuary  clause,  if  there 
is  one,'  though  at  common  law  the  rule  was  otherwise  as  to  lapsed 
devises,  such  going  to  the  heirs  notwithstanding  a  residuary  clause.* 
If  there  is  no  residuary  clause,  then  both  go  as  intestate  property.* 
Lapsed  residuary  legacies  or  devises  generally  pass  as  intestate  prop- 
erty,* as  where  a  residuary  legatee  or  devisee  dies  before  the  testator,* 
or  where  a  husband  who  is  given  a  part  of  the  residue  renounces  the 
provisions  of  the  will.  In  the  latter  connection  it  is  sometimes  pro- 
vided by  statute  that  in  cases  of  the  renunciation  of  a  will  and  the 
consequent  increase  or  diminution  of  legacies  and  bequests,  the  loss 
or  gain  shall  be  equalized  in  a  ratio  corresponding  to  the  amounts 
of  such  legacies  or  bequests ;  but  in  such  a  case  the  other  legatees  are 
not  entitled  to  receive  any  part  of  the  residue  devised  to  the  husband 
unless  it  is  necessary  to  equalize  the  amount  received  with  what  it 
would  have  been  had  there  been  no  renunciation.*  The  question  as 
to  whether  a  particular  will  is  valid,  and  does  dispose  of  all  the 

17.  Stires  v.  Stires,  5  N.  J.  Eq.  224,       2.  Oreene  v.  Dennis,  6  Conn.  293, 
43  Am.  Dec.  626;  Landram  v.  Hatcher,  16  Am.  Dec.  58. 

11  Rich.  L.  (S.  C.)  54,  70  Am.  Dec.  8.  Curtis  v.  Curtis,  40  Me.  24,  63 

237.  Am.  Dec.  651 ;  Robins  v.  McClure,  100 

18.  Crisfield  V.  Storr,  36  Md.  129, 11  N.  Y.  328,  3  N.  E.  663,  53  Am.  Rep. 
Am.  Rep.  480.  184. 

19.  Gardner  v.   Swan  Point  Ceme-  4.  Cleaver  v.  Cleaver,  39  Wis.  96, 
tery,  20  R.  I.  646,  40  Atl.  871,  78  A.  20  Am.  Rep.  30. 

S.  R.  897;  In  re  Waldron,  26  R.  I.  Note :  9  L.R.A.  202  et  seq. 

84,  .58  Atl.  453,  106  A.  S.  R.  688,  67  6.  Hattersley  v.  Bissett,  51  N.  J.  Eq. 

L.R.A.  118  and  note.  597,  29  AU.  187,  40  A.   S.  R.  532; 

20.  Note:  70  Am.  Dec.  97.  Robins  v.  McClure,  100  N.  Y.  328,  3 
1.  Franklin  v.  Hastings,  253  111.  46,  N.  E.  663,  53  Am.  Rep.  184. 

97  N.  E.  265,  Ann.  Cas.  1913A  135.  6.  Franklin  v.  Hastings,  253  lU.  46, 

See  Wills.  97  N.  E.  265,  Ann.  Cas.  i913A  135. 
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testator's  property,  is,  of  coarse,  one  of  construction  of  the  will,  and 
the  article  devoted  to  testamentary  dispositions  should  be  consulted 
in  such  connection,  as  well  as  for  a  more  detailed  discussion  of  lapsed 
legacies  and  devises.^ 

65.  Effect  of  Invalidity  of  Will  or  Attempted  Disposition. — Where 
a  will  is  invalid  because  not  properly  executed,*  or  where  it  is 
impliedly  revoked,'  the  property  of  the  testator  passes  under  the 
intestate  laws  as  though  there  had  been  no  will.  The  same  is  true 
where  an  attempted  testamentary  disposition  of  particular  property, 
for  any  reason,  is  invalid  *"  or  fails,**  as  where  a  testator  creates  a 
life  estate  and  then  attempts  to  dispose  of  the  fee  by  a  void  contingent 
remainder,**  or  where  the  attempted  disposition  is  in  contravention 
of  statute.*' 

66.  Trusts. — If  lands  are  devised  in  trust  or  for  a  particular  pur- 
pose, and  there  is  an  unexhausted  residuum,  as  to  which  no  further 
trust  is  declared,  and  which  is  not  otherwise  disposed  of,  that  residue 
results  to  the  heir.  The  same  is.  true  if  the  trust  is  illegal  or  too 
indefinite  to  be  carried  out,  or  if  it  fails  in  whole  or  in  part,**  as  for 
want  of  a  beneficiary.*'  In  all  such  cases  the  devisee  or  legatee  takes 
the  legal  title  only,  and  not  the  beneficial  interest,*'  the  equitable 
interest  going,  by  way  of  resulting  trust,  to  the  heirs,  or  next  of  kin, 
as  property  of  the  deceased  not  disposed  of  by  his  will.*'     If  the 

-  trust  is  good  in  part  and  bad  in  part,  there  is  a  resulting  trust  pro 
tanto.**  The  heirs  or  next  of  kin  cannot  be.  deprived  of  this  equitable 
interest,  which  accrues  to  them  directly  as  such,  by  any  intention  of 
the  deceased  not  signified  in.  the  forms  essential  to  testamentary 
disposition,  and  a  trust  not  sufficiently  declared  on  the  face  of  the  will 
cannot,  therefore,  be  set  up  by  extrinsic  evidence  to  defeat  their 
rights.  There  is,  however,  a  distinction  in  this  regard  between  such 
a  case  aad  the  setting  up  of  a  parol  trust  as  against  an  absolute  devise 

7.  See  WUiLS.  14.  Mahorner  v.  Hooe,  9  Smedes  & 

8.  Mather  v.  CunninBrham,  105  Me.  M.  (Miss.)  247,  48  Am.  Dec.  706; 
326,  74  AU.  809, 18  Ann.  Cas.  692,  29  Hawley  v.  James,  7  Paige  Ch.  (N.  Y.) 
L.RA..(N.S.)  761.  213,  32  Am.  Dec.  623. 

9.  Sneed  v.  Ewing,  5  J.  J.  Marsh.  15.  Heidenheimer  v.  Bauman,  84 
(Ky.)  460,  22  Am.  Dee.  41.  Tex.  174,  19  S.  W.  382,  31  A.  S.  R. 

10.  Heidenheimer    v.    Bauman,    84  29. 

Tex.  174,  19  S.  W.  382,  31  A.  S.  R.  16.  Heidenheimer    v.    Bauman,    84 

29.  Tex.  174,  19  S.  W.  382,  31  A.  S.  R. 

Note:20LJl.A.  510etseq.  29. 

11.  North  V.  Graham,  235  111.  178,  17.  Mahorner  v.  Hooe,  9  Smedes  & 
85  N.  E.  267,  126  A.  S.  R.  189,  18  M.  (Miss.)  247,  48  Am.  Dec.  706; 
1iJIJl.(N.S.)  624.  Heidenheimer  v.  Bauman,  84  Tex.  174, 

12.  North  V.  Graham,  235  111.  178,  19  S.  W.  382,  31  A.  S.  R.  29. 

85  N.  E.  267,  126  A.  S.  R.  189,  18  18.  Mahorner  v.  Hooe,  9  Smedes  & 
L.R.A.(N.S.)  624.  M.    (Miss.)    247,  48   Am.   Dec.   706; 

IS.  Mahorner  v.  Hooe,  9  Smedes  &  Hawley  v.  James,  7  Paige  Ch.  (N.  Y.) 
M,  (Miss.)  247,  48  Am.  Dec.  706.  213,  32  Am.  Dec.  623. 
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or  bequest.  Under  the  latter  circumstances,  while  the  setting  up  of 
the  trust  diminishes  the  right  of  the  devisee  or  legatee,  it  does  not 
impair  any  right  of  the  heirs  or  next  of  kin,  for  if  the  trust  were 
not  set  up  the  whole  property  would  go  to  the  devisee  or  legatee  by 
force  of  the  devise  or  bequest;  if  the  trust  set  up  is  a  lawful  one,  it 
inures  to  the  benefit  of  the  cestuis  que  trustent,  and  if  the  trust  set 
up  is  unlawful  the  heirs,  or  next  of  kin,  take  by  way  of  resulting 
trust." 

67.  Power^  and  Charges. — ^If  the  executor  is  given  a  mere  naked 
power  of  sale,  the  legal  title  passes  at  once  to  the  heir,  if  not  devised, 
subject  only  to  the  execution  of  the  power.*"  The  estate  taken  by 
the  heir  is  itself  descendible,*  and  he  may  enter  and  enjoy  the  rents, 
issues  and  profits  for  his  own  use  until  the  power  is  executed,*  The 
legal  title  does  not  pass  by  the  will  to  the  executor  unless  there  are 
express  words  to  that  effect,  or  such  title  is  essential  to  the  perform- 
ance of  the  trust  imposed  on  him.*  So,  too,  if  the  testator  authorizes 
his  executors  to  sell  and  convert  into  money  all  or  a  part  of  his  realty 
for  a  specific  purpose,  which  fails,  or  is  accomplished  without  a  con- 
version, the  power  is  extinguished,  and  the  land  cannot  be  sold  by 
virtue  of  it  or  treated  as  money,  but  it  descends  to  the  heir,  vmless 
it  is  devised.*  A  will  merely  charging  lands  with  specific  debts  does 
not  give  the  executor  power  to  sell  to  enforce  the  charge,  but  the  lands 
descend  to  the  heir  or  devisee,  subject  thereto.' 

V.  Dkvolution  of  Title;  Right  to  Possession  and  Conteol  of 

Pbopeety 

RecU  Property 

68.  In  General. — ^By  the  common  law  the  lands  of  one  dying  intes- 
tate went  directly  to  the  heir,  and  not  to  the  swiministrator,*  and 

19.  Heidenheimer  v.  Bavunan,  84  3.  Simmons  v.  Spratt,  26  Fla.  449, 
Tex.  174, 19  S.  W.  382,  31  A.  S.  R.  29.  8  So.  123,  9  L.R.A.  343. 

See  Trusts.  See  Powers;  WHjLS. 

20.  Simmons  v.  Spratt,  26  Fla.  449,  4.  Sweeney  v,  Warren,  127  N.  Y. 
8  So.  123,  9  L.R.A.  343;  Doe  v.  Lanius,  426,  28  N.  E,  413,  24  A.  S.  R.  468  and 
3  Ind.  441,  56  Am.  Dec.  518;  Going  note. 

V.  Emery,  16  Pick.    (Mass.)   107,  26       6.  Worley  v.  Taylor,  21  Ore.  589,  28 
Am.  Dec.  645;  Morse  v.  Hackensack  Pac.  903,  28  A.  S.  R.  771. 
Sav.  Bank,  47  N.  J.  Eq.  279,  20  Atl.       6.  Beckett  v.  Selover,  7  Cal.  215,  68 
961,  12  L.R.A.  62;  Burr  v.   Sim,  1  Am.  Dee.  237;  McDade  v.  Bureh,  7 
Whart.  (Pa.)  252,  29  Am.  Dec.  48.       Ga.  559,  50  Am.  Dec.  407;  North  v. 

1.  Morse  v.  Hackensack  Sav.  Bank,  Graham,  235  111.  178,  85  N.  E.  267, 
47  N.  J.  Eq.  279,  20  Atl.  961, 12  L.R.A.  126  A.  S.  R.  189,  18  L.R.A.(N.S.) 
62.  624;   Taylor  v.  Fickas,  64  Ind.  167, 

2.  Doe  y.  Lanius,  3  Ind.  441,  56  Am.  31  Am.  Rep.  114 ;  Fiscus  v.  Moore, 
Dec.  518;  Burr  v.  Sim,  1  Whart.  (Pa.)  121  Ind.  547,  23  N.  E.  362,  7  L.R.A. 
252,  29  Am.  Dec.  48.  235. 
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this  rule  still  obtains  in  most  jarisdictions  in  this  country.'    In  other 
words  the  title  to  the  realty  is  never  in  abeyance  *  but  descends  to  and 

vests  in  the  heirs  immediately  on  the  death  of  the  ancestor.*    They 
are  the  owners  of  the  property  **  in  their  own  right,  subject  only  to 

7.  Steele  t.  Steele,  64  Ala.  438,  38  141;  Black  v.  Elliott,  63  Kan.  211,  66 
Am.  Eep.  15;  Taylor  V.Crook,  136  Ala.  Pae.  215,  88  A.  S.  R.  239;  O'Keefe 
354,  34  So.  905,  96  A.  S.  R.  26;  Mc-  v.  Behrens,  73  Kan.  469,  85  Pac.  555, 
Dade  v.  Burch,  7  Ga.  559,  50  Am.  Dec.  9  Ami.  Cas.  867,  8  L.R.A.(N.S.)  354; 
407;  Murdock  v.  Mitchell,  30  Ga.  74,  Marvin  v.  Bowlby,  142  Mich.  245,  105 
76' Am.  Dec.  634;  NicoU  v.  Ogden,  29  N.  W.  751,  113  A.  S.  R.  574,  7  Ann. 
lU.  323,  81  Am.  Dee.  311;  Taylor  v.  Cas.  559,  4  L.R.A.(N.S.)  189;  Kolars 
Pickas,  64  Ind.  167,  31  Am.  Rep.  114;  v.  Brown,  106  Minn.  60,  121  N.  W. 
Black  V.  Elliott,  63  Kan.  211,  65  Pac.  229,  133  A.  S.  R.  410;  Boot  v.  Me- 
215,  88  A.  S.  R.  239;  Marvin  v.  Bowl-  Ferrin,  37  Miss.  17,  75  Am.  Dec.  49 
by,  142  Mich.  245, 105  N.  W.  751,  113  and  note;  Campbell  v.  WaUace,  12  N. 
A.  S.  R.  574,  7  Ann.  Cas.  559,  4  L.R.A.  H.  362,  37  Am.  Dec.  219;  Bell  v. 
(N.S.)  189;  Bnrbank  v.  RoekinRham  Scammon,  15  N.  H.  381,  41  Am.  Dec. 
Mut.  Fire  Ins.  Co.,  24  N.  H.  550,  57  706;  Rockland-Rockport  lime  Co.  v. 
Am.  Dec.  300;  Carr  v.  Hull,  65  Ohio  Leary,  203  N.  Y.  469,  97  N.  E.  43, 
St.  394,  62  N.  E.  439,  87  A.  S.  R.  623,  Ann.  Cas.  1913B  62;  Deal  v.  Sexton, 
S8  L.R.A.  641;  McCoy  v.  Scott,  2  144  N.  C.  157,  56  S.  E.  691,  119  A. 
Rawle  (Pa.)  222,  19  Am.  Dee.  640;  S.  R.  943;  Nowler  v.  Coit,  1  Ohio  519, 
Hubbard  v.  Ricart,  3  Yt.  207,  23  Am.  13  Am.  Dec.  640;  Douglass  v.  Massie, 
Dec.  198  and  note.  16  Ohio  271,  47  Am.  Dec.  375;  Faran 

8.  Steele  v.  Steele,  64  Ala.  438,  38  v.  Robinson,  17  Ohio  St.  242,  93  Am. 
Am.  Rep.  15.  Dee.   617;   McPherson   v.   Cunliff,  11 

9.  Farmer  v.  Ray,  42  Ala.  125,  94  Serg.  &  R.  (Pa.)  422,  14  Am.  Dec. 
Am.  Dec.  633;  Steele  v.  Steele,  64  642;  Smith  v.  Seaton,  117  Pa.  St.  382, 
Ala.  438,  38  Am.  Rep.  15;  State  v.  11  AU.  C61,  2  A.  S.  R.  668;  Armstrong 
WiUiams,  131  Ala.  56,  30  So.  782,  v.  Campbell,  3  Yerg.  (Tenn.)  201,  24 
90  A.  S.  R.  17;  Camall  v.  Wilson,  Am.  Dec.  556;  Read  v.  Mosby,  87 
21  Ark.  62,  76  Am.  Dec.  351;  Beck-  Tenn.  759,  11  S.  W.  940,  5  L.R.A. 
ett  V.  Selover,  7  Cal.  215,  68  Am.  122;  Fisk  v.  Norvel,  9  Tex.  13,  58  Am. 
Dec.  237  and  note;  Smith  V.  Olmstead,  Dec.  128;  Withers  v.  Patterson,  27 
88  Cal.  582,  26  Pac.  521,  22  A.  S.  R.  Tex.  491,  86  Am.  Dec.  643;  Powers  v. 
336,  12  L.R.A.  46 ;  In  re  Parker's  Es-  Morrison,  88  Tex.  133,  30  S.  W.  851, 
tate,  125  Cal.  396,  58  Pac.  59,  73  A.  53  A.  S.  R.  738,  28  L.R.A.  521:  Ox- 
S.  R.  58  and  note;  In  re  Porter's  Es-  sheer  v.  Nave,  90  Tex.  568,  40  S.  W. 
tate,  129  Cal.  86,  61  Pac.  659,  79  A.  7,  37  L.R.A.  98;  Hyde  v.  Barney,  17 
S.  R.  78  and  note;  Hallett  v.  Alex-  Vt.  280,  44  Am.  Dec.  335  and  note; 
ander,  50  Colo.  37, 114  Pac.  490,  Ann.  Austin  v.  BaUey,  37  Vt.  219,  86  Am. 
Cas.  1912B  1277,  34  L.R.A.(N.S.)  pgc.  703;  Headrick  v.  McDowell,  102 
328;  Union  Bank  v.  Powells  Heirs,  3  Va.  124,  45  S.  E.  804,  102  A.  S.  R. 
Flju  175,  52  Am.  Dec  367;  Simmons  g^g  q-  l.r.a.  578;  Bickford  v.  Stew- 
T-«^rt',^M^*-^^®'  I  ^\  ^7%!  art,  55  Wash.  278,  104  Pac.  263,  106 

h^-'kn^f'  ^'J^^Iot':-  S'v    S"  Pae-  ^S,  34  L.R.A.(N.S.)  623;  New- 
559,  50  Am.  Dec.  407    Smith  v.  Mc-  w„f„...„„„    m  w;„    cio    oo 

ConneU,  17  111.  135,  63  Am.  Dec.  340;  ™«V  fiYs    r;TT'     b        4,n    ' 

Walbridge  v.  Day,  31  111.  379,  83  Am.  N.  W.  696,  53  A^.  Rep.  310. 

Dec.  227;  Wunderle  v.  Wunderle,  144  „/«*?=  ^^o^'.^^V  «  ^^^L^."*''' 

lU.  40,  33  N.  E.  195,  19  L.RJL.  84;  23  L.R.A.  643;  40  L.R.A.  321  ct  seq. 
Fiscus  v.  Moore,  121  Ind.  547,  23  N.       10-  Smith  v.  McConnell,  17  111.  135, 

E    362,  7  L.R.A.  235;  Smith  v.  Beck-  63  Am.  Dec.  340;  McCoy  v.  Scott,  2 

er.  62  Kan.  541,  64  Pac.  70,  53  L.R.A.  Rawle   (Pa.)   222,  19  Am.  Dec.  640; 
'                                                            73 
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the  payment  of  the  debts  of  dieir  ancestor  in  the  mode  prescribed  by 
the  law,**  and  may  sell  and  convey  it.** 

69.  Nature  of  Heir's  Title  and  Interest-— Since  the  right  of  the  heir 
to  inherit  the  estate  is  itself  purely  statutory,*'  it  is  subject  to  such 
conditions  as  are  imposed  by  the  statute  creating  it.**  At  common 
law  it  was  absolute,*'  and  the  land  was  not  even  convertible  into  assets 
for  the  payment  of  debts.  Now,  however,  the  realty  may  be  used  for 
that  purpose  under  certain  conditions,**  and  therefore  the  heir  is  no 
longer  regarded  as  taking  the  absolute  title  until  after  the  admin- 
istration has  been  concluded.*'  And  though  his  title  can  only  be 
divested  by  his  own  voluntary  act  or  by  the  judgment  or  decree 
of  a  competent  court**  yet  it  is  defeasible  in  behalf  of  creditors,*' 
and  may  be  divested  partially  or  entirely  if  a  deficiency  of  personal 
assets  makes  it  necessary  to  resort  to  the  land  for  the  payment  of 
the  intestate's  debts.**  But  if  the  land  is  not  required  for  that  pur- 
pose, the  title  of  the  heir  becomes  absolute.*  In  other  words,  though 
his  interest  is  vested  it  is  not  unqualified  but  is  contingent  only." 
It  has  been  said  that  the  heir  takes  no  title  except  to  what  remains 
after  the  discharge  of  the  liens  created  by  the  ancestor  in  bis  life- 
time or  by  the  law  at  his  death.'  Certainly  he  takes  nothing  more 
for  any  practical  or  available  purpose.*  In  some  states  the  rights  of 
the  heir  are  subject  to  the  payment  of  the  family  allowance,*  and 

Fisk  V.  Norvel,  9  Tex.  13,  58  Am.  Dec.  37,  114  Pac.  490,  Ann,   Cas.  1912B 

128.  1277,  34  L.R.A.(N.S.)  328;  Smith  v. 

11.  Walbridge  v.  Day,  31  HI.  379,  MoConneU,  17  lU.  135,  63  Am.  Dec. 
83  Am.  Dec.  227.  See  also  infra,  par.  340;  Fiscus  v.  Moore,  121  Ind.  547, 
69-      „      .  ^                ,„,  23  N.  E.  362,  7  L.E.A.  235;  Marvin  v. 

12.  See  infra,  par.  124.  Bowlby,  142  Mich.  245, 105  N.  W.  751, 

13.  See  supra,  par.  7.  113  a.  S.  R.  574,  7  Ann.  Cas.  559, 
fifi  fil  P^feS'lg  A    S   r'  7!  *   L.R.A.(N.S.)    189;    McPhe«on    v! 

16   Ffccus  V  'Moofe    ii'lnd   547  ^'''^^'  "  S«^«-  *  »•  (P»-)  ^22,  14 

23'n.R3"2,"krT.'23S         '  "^  '  ^-,  I>-    f^;    *^,f«{   ^    ^cott    2 

16.  See  infra,  par.  90-92.  ^"^^  JF^L^'  \^^^<;«?*S;  ^"' 

17.  McDade  v.  Burch,  7  Ga.  559,  50  ^abbard  v.  Ri<«rt,  3  Vt.  207,  23  Am. 
Am.  Dec.  407;  Fiscus  v.  Moore,  121  Dec.  198;  Bickford  v,  Stewart,  55 
Ind.  547,  23  N.  E.  362,  7  L.R.A.  235;  Wash.  278,  104  Pac.  263,  106  Pac. 
Marvin  v.  Bowlby,  142  Mich.  245,  105  1115,  34  L.R.A.(N.S.)  623. 

N.  W.  751,  113  A.  S.  R.  574,  7  Ann.  1.  Douglass  v.  Massie,  16  Ohio  271, 

Cas.  559,  4  L.R.A.(N.S.)   189;  Bick-  47  Am.  Dec.  375. 

ford  v.  Stewart,  55  Wash.  278,  104  2.  Ticknor  v.  Harris,  14  N.  H.  272, 

Pac.  263,  106  Pac.  1115,  34  L.R.A.  40  Am.  Dec.  186;  Smith  v.  Seaton,  117 

(N.S.)  623.  Pa.  St.  382,  11  Atl.  661,  2  A.  S.  R. 

Notes:  44  Am.  Dec.  338;  12  A.  S.  668. 

R.  93;  112  A.  S.  R.  1021  et  seq.  3.  Ticknor  v.  Harris,  14  N.  H.  272, 

18.  Root  V.  McFerrin,  37  Miss.  17,  40  Am.  Dee.  186. 

75  Am.  Dec.  49  and  note.  4.  Smith  v.  Seaton,  117  Pa.  St.  382, 

19.  Smith   V.   Seaton,  117   Pa.   St.  11  Atl.  661,  2  A.  S.  R.  668. 

382,  11  Atl.  661,  2  A.  S.  R.  668.  6.  Smith  v.  Olmstead,  88  Cal.  582, 

80.  Hallett  v.  Alexander,  50   Colo.  26  Pac.  521,  22  A.  S.  R.  336, 12  L.R.A. 
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to  the  statutory  right  of  the  administrator  to  rent  the  property.*  The 
heir  takes  also  subject  to  the  widow's  right  of  dower,'  the  property 
being  disencumbered  therefrom,  however,  by  the  bar  of  limitations 
or  by  the  widow's  renunciation.'  A  statute  providing  that  the  prop- 
erty may  be  sold  if  such  sale  is  shown  to  be  for  the  advantage  and 
best  interests  of  the  estate,  is  valid  as  applied  to  the  property  of  per- 
sons dying  after  its  passage,  but  invalid  as  applied  to  the  estates  of 
those  dying  before  its  passage,'  except,  in  some  states,  where  the 
decedent  was  an  infant  or  under  some  other  legal  disability.** 

70.  Administrator's  Relation  to  Title. — Aside  from  the  special  pow- 
ers conferred  by  statute  on  the  administrator**  he  takes  neither  an 
estate,  title,  nor  interest  in  the  intestate's  realty  *'  nor  do  the  heirs 
derive  title  through  him.*'  He  cannot  affect  the  title  of  the  heirs  ** 
nor  do  anything  to  divest  or  encumber  it.*'  No  privity  exists  between 
him  and  the  heirs,  and  all  that  he  may  do  or  suffer  is,  as  to  them, 
res  inter  alios  acta.**  Hence  no  admission  on  bis  part  can  oper- 
ate either  to  divest  the  title  of  the  heirs  *'  or  to  ffx  any  charge  against 
the  land,  neither  his  express  promise,  for  example,  nor  his  failure 
to  plead  the  statute  of  limitations  being  sufficient  to  revive  a  debt 
as  against  the  heirs.*'  Title  to  land  conveyed  to  the  administrator 
as  such  vests  in  him  sub  modo  only,  and  for  the  purposes  of  the 
administration.  He  merely  takes  temporarily  for  the  benefit  of  cred- 
itors, if  any,  and  of  the  heirs,  and  his  right  determines  with  the 
period  of  administration.*' 

71.  Right  to  Possession  and  Control  Generally. — Since  as  a  gen- 
eral rule  the  heirs  take  title  to  the  real  property  of'  a  person  dying 
intestate,**  they  rather  than  the  sulmi^istrator  are  entitled  to  its  pos- 

46.    See  Ezecotors  akd  Aduikistra-  83  Am.  Dec  227;  Carr  v.  Hull,  66 
lOBS.  Ohio  St.  394,  62  N.  £.  439,  87  A.  S. 

8.  See  infia,  par.  93;  and  see  Ex-  R.  623,  58  L.R.A.  641. 
■ODTOBS  AKD  ADMINISTRATORS.  IS.  Steele  V.  Steele,  64  Ala.  438,  38 

7.  Rockland-Rockport  Lime  Co.  v.  Am.  Rep.  15. 

Leary,  203  N.  Y.  469,  97  N.  E.  43,  14.  Walbridge  v.  Day,  31  111.  379, 

Ann.  Gas.  1913B  62.  83  Am.  Dec.  227. 

8.  Fainier  v.  Ray,  42  Ala.  125,  94  15.  Steele  v.  Steele,  64  Ala.  438,  38 
Am.  Dec.  633.  Am.  Rep.  15. 

9.  In  re  Porter's  Estate,  129   Cal.  16.  Steele  v.   Steele,  64  Ala.  438, 
86,  61  Pac.  659,  79  A.  S.  R.  78  and  38  Am.  Rep.  15. 

note.  17.  Steele  v.  Steele,  64  Ala.  438,  38 

10.  Doe    v.    Douglass,     8     Blackf.  Am.  Rep.  16;  Walbridge  v.  Day,  31 
(Ind.)  10,  44  Am.  Dec.  732  and  note.  Bl.  379,  83  Am.  Dec.  227. 

Note:  79  A.  S.  R.  91,  92.  18.  Steele   v.   Steele,   64  Ala.   438, 

11.  See  infra,  par.  72.  38  Am.  Rep.  15.    See  also  infra,  par. 

12.  Taylor  v.  Crook,  136  Ala.  354,  96. 

34  So.  905,  96  A.  S.  R.  26;  Smith  v.       19.  Easterling  v.  Blythe,  7  Tex.  210, 
MeConnell,  17  111.  135,  63  Am.  Dec.  56  Am.  Dec.  45. 
340:   Walbridge  v.  Day,  31  111.  379,       20.  See  supra,  par.  68. 
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session  *  and  control,*  and  if  the  representative  takes  possession  he 
may  become  liable  as  for  use  and  occupation.*  The  lands  are  not 
assets  in  the  hands  of  the  administrator,*  and  he  has  no  interest  in 
or  power  over  them  except  where  the  personal  estate  is  insufficient 
to  pay  the  intestate's  debts  *  or  where  there  are  no  heirs  or  devisees.' 
72.  Special  Powers  of  Administrator  as  Affecting  Interest  of  Heirs; 
Jurisdiction  of  Probate  Court. — ^An  extended  discussion  of  the  powers 
of  the  administrator  concerning  intestate  realty  cannot,  of  course, 
here  be  indulged  in,'  but  some  mention  thereof  seems  essential  to  a 
clear  comprehension  of  the  so-called  qualified  interest  of  the  heirs. 
Generally  the  administrator  may  rent  or  sell  the  lands  for  the  pay- 
ment of  debts  by  proceeding  in  the  manner  prescribed  by  law,*  and 
may  obtain  possession  of  it  from  the  heir  for  that  purpose.*  It  is 
sometimes  said  that  the  administrator  takes  a  qualified  interest  for 
the  purposes  of  administration,**  but,  contrarily,  it  is  declared  that 
this  right  is  a  mere  power  and  not  an  interest,**  or  that  it  is  a  bare 
authority  **  exercisable  in  the  mode  and  manner  and  within  the 
time  prescribed  by  law,**  and  that  until  it  is  exercised  or  steps  are 
taken  looking  to  its  exercise  the  right  of  the  heir  is  not  intemlpted  ** 
but  continues  to  be  as  absolute  as  that  of  the  ancestor.**  In  some 
jurisdictions  the  administrator  occupies  the  relation  of  agent  or  trustee 
in  respect  to  the  realty,  for  the  purpose  of  protecting  the  rights  of 

1.  Black  V.  Elliott,  63  Kan.  211,  65  6.  Taylor  v.  Pickas,  64  InA  167,  31 
Pac.  215,  88  A.  S.  R.  239;  O'Keefe  v.  Am.  Rep.  114. 

Behrens,  73  Kan.  469,  85  Pac.  555,      7.  See  Executors  and  Asiokistrap 

9  Ann.  Gas.  867,  8  L.R.A.(N.S.)  354;  tors. 

Douglass  V.  Massie,  16  Ohio  271,  47       8.  See  infra,  par.  91. 

Am.    Dec.    375;    McCoy   v.    Scott,    2       9.  Steele  v.  Steele,  64  Ala.  438,  38 

Rawle   (Pa.)   222,  19  Am.  Dec.  640;   Am.  Rep.  15;  McDade  v.  Burch,  7  Ga. 

Trent  v.  Trent,  Gilmer   (Va.)  174,  9  559,  50  Am.  Dec.  407. 

Am.  Dec.  594;  Newman  v.  Waterman,       10.  Fisk  v.  Norvel,  9  Tex.  13,  58 

63  Wis.  612,  23  N.  W.  696,  53  Am.  Am.  Dec.  128;  Withers  v.  Patterson, 
Rep.  310.  27  Tex.  491,  86  Am.  Dec.  643. 

2.  Walbridge  v.  Day,  31  Dl.  379,  83  11.  Taylor  v.  Crook,  136  Ala.  354, 
Am.  Dec.  227;  Douglass  v.  Massie,  16  34  So.  905,  96  A.  S.  R.  26;  Smith  v. 
Ohio  271,  47  Am.  Dec.  375.  McConnell,  17  111.  135,  63  Am.  Dec. 

3.  Note:  40  L.R.A.  322  et  seq.  340. 

4.  See  infra,  par.  90-92.  12.  Steele  v.  Steele,  64  Ala.  438,  38 

5.  Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Rep.  15. 

Am.  Rep.  114;  In  re  Acken,  144  la.  IS.  Steele  v.  Steele,  64  Ala.  438,  38 

519,  123  N.  W.  187,  Ann.  Cas.  1912A  Am.  Rep.  15;   Taylor  v.  Crook,  136 

1166;  Smith  v.  Becker,  62  Kan.  541,  Ala.  354,  34  So.  905,  96  A.  S.  R.  26. 

64  Pac.  70,  53  L.R.A.  141;  Black  v.  14.  Steele  v.  Steele,  64  Ala.  438,  38 
Elliott,  63  Kan.  211,  65  Pac.  215,  88  Am.  Rep.  15;  Douglass  v.  Massie,  16 
A.  S.  R.  239;  Root  v.  McFerrin,  37  Ohio  271,  47  Am.  Dec.  375;  McCoy 
Miss.  17,  75  Am.  Dec.  49;  McCoy  v.  v.  Scott,  2  Rawle  (  Pa.)  222,  19  Am. 
Scott,  2  Rawle  (Pa.)  222, 19  Am.  Dec.  Dec.  640. 

640;  Smith  v.  Wildman,  178  Pa.  St.       16.  McCoy  v.  Scott,  2  Rawle  (Pa.) 
245,  35  Atl.  1047,  56  A.  S.  R.  760,  222,  19  Am.  Dec.  640. 
36  L.R.A.   834      See  infra,  par.  92. 
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creditors  and  distributees,**  or  he  is  given  the  right  of  possession  and 
control  thereof  for  the  purposes  of  administration  in  practically  the 
same  manner  as  though  it  were  personalty,  at  least  until  the  claims 
of  creditors  against  it  have  been  satisfied.*'  In  some  states  he  may 
take  possession  where  there  is  no  heir  present  and  competent  to  take.** 

73.  Inheritance  as  Creating  Cotenancy;  Married  Woman  as  Heir. — 
Where  there  are  several  heirs  they  take  as  tenants  in  common  *•  or 
aa  coparceners,**  and  may  require  partition  at  once.*  As  a  general 
rule  the  possession  of  one  coheir  is  possession  of  all.  Such  possession 
may  become  adverse  to  other  coheirs  by  acts  or  declaration  repelling 
the  presumption  that  the  possession  is  in  his  character  as  coheir  and 
clearly  showing  a  claim  of  exclusive  right;  but  the  hostile  intent  of 
the  possession  must  be  manifested  by  more  unequivocal  acts  than  are 
necessary  where  there  is  no  privity  between  the  parties.*  If  the  heir 
is  a  married  woman  her  husband  has  an  interest  in  the  property  as 
tenant  by  the  curtesy.* 

Personal  Property 

74.  In  General. — At  common  law  *  and  in  most  jurisdictions  in 
this  country,*  the  title  to  intestate  personalty  vests  in  the  adminis- 

16.  McDade  v.  Burch,  7  Ga.  559,  50  Kennedy,  19  Tex.  488,  70  Am.  Dec. 
Am.  Dec.  407.  358. 

17.  Carnall  v.  Wilson,  21  Ark.  62,       1.  See  infra,  par.  135. 

76  Am.  Dee.  351;  Beckett  v.  Selover,  2.  Alexander  v.  Kennedy,  19  Tex. 

7  Cal.  215,  68  Am.  Dec.  237  and  note;  488,  70  Am.  Dec.  358  and  note.    See 

Walls  V.  Walker,  37  Cal.  424,  99  Am.  Adverse  Possession,  vol.  1,  pp.  741- 

Dec.  290;  Smith  v.  Olmstead,  88  Cal.  743. 

582,  26  Pac.  521,  22  A.  S.  R.  336,  12  3.  Hyde  v.  Barney,  17  Vt.  280,  44 

LJI.A.  46;  In  re  Porter,  129  Cal.  86,  Am.  Dec.  335.     See  Curtesy,  vol.  8, 

61  Pac.  659,  79  A.  S.  R.  78;  Doyle  v.  p.  386. 

Wade,  23  Fla.  90,  1  So.  516,  11  A.  4.  Beckett  v.   Selover,  7   Cal.  215, 

S.  R.  334;  Fisk  v.  Norvel,  9  Tex.  13,  68  Am.  Dec.  237;  McBride  v.  Vance, 

58  Am.  Dec.  128;  Hubbard  v.  Ricart,  73  Ohio  St.  258,  76  N.  E.  938,  112 

3  Vt.  207,  23  Am.  Dec.  198.  A.  S.  R.  723  and  note,  4  Ann.  Cas. 

Notes:   23  Am.  Dec.  200,  201;  40  191. 

L.R.A.  323  et  seq.  Note:  23  Am.  Dec.  201  et  seq. 

18.  Shawhan  v.  Long,  26  la.  488,  5.  Taylor  v.  Crook,  136  Ala.  354, 
96  Am.  Dec.  164;  In  re  Acken,  144  la.  34  So.  905,  96  A.  S.  R.  26;  Moore  v. 
519,  123  N.  W.  187,  Ann.  Cas.  1912A  Brandenburg,  248  lU.  232,  93  N.  E. 
1166;  Root  V.  McFerrin,  37  Miss.  17,  733,  140  A.  S.  R.  206;  In  re  Acken, 
75  Am.  Dec.  49;  Fisk  v.  Norvel,  9  144  la.  519,  123  N.  W.  187,  Ann. 
Tex.  13,  58  Am.  Dec.  128.  Cas.  1912A  1166;  Black  v.  Elliott,  63 

Note:  40  L.R.A.  326,  327.  Kan.  211,  65  Pac.  215,  88  A.  S.  R. 

19.  Campbell  v.  Wallace,  12  N.  H.  239;  Thomas  v.  White,  3  Litt.  (Ky.) 
362,  37  Am.  Dec.  219;  Malcom  v.  177, 14  Am.  Dec.  56;  Smith  v.  Wilson, 
Rogers,  5  Cow.  (N.  Y.)  188,  15  Am.  17  Md.  460,  79  Am.  Dec.  665;  Dawes 
Dec.  464.  See  Cotenancy,  vol.  7,  v.  Boylston,  9  Mass.  337,  6  Am.  Dec. 
pp.  816,  817.  72;  Richardson  v.  Cole,  160  Mo.  372, 

20.  Campbell  v.  Wallace,  12  N.  H.  61  S.  W.  182,  83  A.  S.  R.  479:  Bii- 
362,  37  Am.  Dec.  219;  Alexander  v.  chanan  v.  Buchanan,  75  N.  J.  Eq.  274, 
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trator  immediately  upon  his  appointment  and  qualification.*  Gen- 
erally the  title  is  deemed  in  abeyance  until  an  administrator  is 
appointed,^  when  it  vests  in  him  by  relation  as  of  the  time  of  the 
intestate's  death,*  and  this,  as  held  under  the  English  statute  of  dis- 
tributions, notwithstanding  that  a  year  is  allowed  before  distribution 
is  required.*  In  some  states,  however,  the  title  to  personalty  is 
regarded  as  vesting  in  the  distributees  immediately  upon  the  intes- 
tate's death,^*  subject  to  the  payment  of  debts  **  and  to  the  right  of 
the  administrator  to  possession  for  certain  specific  purposes.**  Hence 
it  is  not  regarded  as  being  in  abeyance  until  a  representative  is 
appointed.** 

75.  Nature  and  Extent  of  Administrator's  Title  and  Control.-^ 
As  with  regard  to  intestate  realty,**  it  is  proper  here  to  consider  the 
question  of  the  administrator's  title  to  and  control  over  the  intes- 
tate's personalty  only  in  so  far  as  it  bears  upon  the  rights  of  the 
distributees.**  At  common  law,  administrators  were  regarded  as  the 
real  owners  of  the  personal  property  and  for  a  long  period  were  entitled 
to  the  residue  after  the  payment  of  the  debts.**    It  was  not  until 

71  Atl.  745, 138  A.  S.  R.  563,  20  Ann.  Norvel,  9  Tex.  13,  58  Am.  Dec  128; 

Cas.  91,  22  L.R.A.(N.S.)  454  and  note;  BuflEord  v.  Holliman,  10  Tex.  560,  60 

Carr  v.   Hull,  65   Ohio    St.   394,  62  Am.   Dec.  223;  Ansley  v.  Baker,  14 

N.    E,    439,    87    A.    S.    R.    623,    58  Tex.  607,  65  Am,  Dec.  136;  Withers 

L.R.A.    641;    McBride   v.   Vance,   73  v.  Patterson,  27  Tex.  491,  86  Am.  Dec. 

Ohio  St.  258,  76  N.  E.  938,  112  A.  643 ;  Powers  v,  Morrison,  88  Tex.  133, 

S.  R.  723  and  note,  4  Ann.  Cas.  191;  30  S.  W.  851,  53  A.  S.  R.  738,  28 

Armstrong  v.  Armstrong,  1  Ore.  207,  L.R.A.  521;  Oxsheer  v.  Nave,  90  Tex. 

75  Am.  Dec.  555;  McCoy  v.  Scott,  2  568,  40  S.  W.  7,  37  L.R.A.  98. 

Rawle   (Pa.)   222,  19  Am.  Dec.  640.  Notes:   23   Am.  Dec.  201;   112   A. 

Note:  23  Am.  Dec.  201  et  seq.  S.  R.  728;  12  L.B.A.  721. 

6.  Steele  v.  Steele,  64  Ala.  438,  38  11.  See  infra,  par.  74,  75. 
Am.  Rep.  15;  Morton  v.  Preston,  18  12,  See  infra,  par.  75. 

Mich.  60,  100  Am.  Dec.  146  and  note.  13.  Bofford   v,   HoUiman,   10    Tex. 

7.  Morton  v.  Preston,  18  Mich.  60,  560,  60  Am.  Dec.  223;  Ansley  v.  Ba- 
100  Am.  Dec.  146  and  note;  McBride  ker,  14  Tex.  607,  65  Am.  Dec.  136, 
V.  Vance,  73  Ohio  St,  258,  76  N.  E.  Notes:  23  Am,  Dec,  201;  112  A, 
938,  112  A,  S,  R,  723  and  note,  4  Ann.  S.  R.  728. 

Cas.  191;  Armstrong  v.  Armstrong,  1       14.  See  supra,  par.  72. 
Ore.  207,  75  Am.  Dec.  555.  16.  For    a    full    treatment    of    the 

Note:  23  Am.  Dec.  201.  rights  and  powers  of  the  administra- 

8.  Morton  t.  Preston,  18  Mich.  60,  tor,  see  Executors  and  Aduinistra- 
100  Am.  Dec.  146  and  note;  McBride  tors. 

V.  Vance,  73  Ohio  St.  258,  76  N.  E.  16.  Chamberlin's  Appeal,  70  Conn. 
938,  112  A.  S.  R,  723  and  note,  4  363,  39  Atl.  734,  41  L,R,A,  204;  Leak- 
Ann,  Cas,  191 ;  Armstrong  t.  Arm-  ey  t,  Maupin,  10  Mo,  368,  47  Am.  Dec. 
strong,  1  Ore.  207,  75  Am.  Dec.  555.  120;  Marsellis  v.  Thalhimer,  2  Paig« 

9.  Note:   2  Eng.  Rul.  Cas.  116.  (N.  Y.)  35,  21  Am.  Dec.  66;  Bufford 

10.  Beckett  v.  Selover,  7  Cal.  215,  v.  Holliman,  10  Tex.  560,  60  Am.  Dee, 
68  Am.  Dec.  237  and  note;  In  re  Por-  223. 

ter,  129  Cal.  86,  61  Pac.  659,  79  A.  Notes:  23  Am,  Dec,  201;  12  A.  8. 
S,  R,  78;  Hutson  v.  Merrifield,  51  R,  81;  112  A.  S,  B,  728,  729.  See 
Ind.  24,  19   Am.  Rep.  722 ;   Fisk  v.  supra,  par.  4. 

78 


Digitized  by 


Google 


8  B,  C.  L.  DESCENT  AND  DISTRIBUTION  $  75 

the  statute  of  22  Car.  II.  that  they  were  definitely  compelled  to  dis- 
tribute the  surplus  among  the  next  of  kin.^'  This  doctrine,  however, 
no  longer  exists  at  common  law^®  and  has  never  obtained  in  this 
country,*'  though  it  has  been  said  that  many  of  its  traces  are  still 
visible  on  the  Law  of  administration.'**  The  title  and  right  of  the 
administrator  is  now  universally  held  to  be  for  the  purposes  of  admin- 
istration only.*  He  holds  the  naked  legal  title  in  trust  for  the  dis- 
tributees and  for  the  purpose  of  paying  the  debts  of  the  estate.* 
But  in  this  capacity  he  represents  the  decedent*  and  the  personal 
property  constitutes  assets  in  his  hands.*  His  general  power  over  it 
is  limited  only  by  certain  declared  rules  of  law.'  He  is  the  legally 
constituted  agent  to  carry  out  the  provisions  of  the  law  in  respect 
to  such  property.*  To  this  extent  he  is  regarded  as  the  owner  of  the 
property  '  to  the  same  extent  as  was  the  owner  when  living.*  He  may 
sell  it,"  give  it  away,  or  otherwise  dispose  of  it  as  he  sees  fit,*"  or,  in 
some  states,  hold  it  until  the  expiration  of  the  statutory  period  with- 

17.  Chamberlin's  Appeal,  70  Conn.  St.  394,  62  N.  E.  439,  87  A.  S.  B.  623, 
363,  39  Atl.  734,  41  L.R.A.  204;  Leak-  58  L.R.A.  641;  McBride  v.  Vance,  73 
ey  v.  Maupin,  10  Mo.  368,  47  Am.  Dee.  Ohio  St.  258,  76  N.  E.  938,  112  A.  S. 
120;  Marsellis  v.  Thalhimer,  2  Paige  R.  723  and  note,  4  Ann.  Cas.  191; 
(N.  Y.)  35,  21  Am.  Dec.  66;  BufiEord  Armstrong  v.  Armstrong,  1  Ore.  207, 
V,  Holliman,  10  Tex.  560,  60  Am.  Dec.  75  Am.  Dec.  555;  Patterson  v.  Nichol, 
223.  6  Watts  (Pa.)  379,  31  Am.  Dec.  473; 

Notes:  23  Am.  Dec.  201;  12  A.  S.  Fisk  v.  Norvel,  9  Tex.  13,  58  Am.  Dec 
E.  81.  128. 

18.  Bafford   v.    Holliman,   10    Tex.       Note:  23  Am.  Dec.  201. 

560,  60  Am.  Dec.  223.  8.  Moore  v.  Brandenburg,  248  HI. 

Note:  23  Am.  Dec.  201.  232,  93  N.  E.  733,  140  A.  S.  R.  206. 

19.  Chamberlin's  Appeal,  70  Conn.  4.  Marvin  v.  Bowlby,  142  Mich.  245, 
363,  39  Atl.  734,  41  L.B.A.  204.  105  N.   W.   751,  113  A.   S.  R.  574, 

Notes:  23  Am.  Dec.  201;  112  A.  S.  7  Ann.  Cas.  559,  4  L.R.A.{N.S.)  189. 

R.  729.  See  infra,  par.  74-76. 

20.  Bufford  v.  Holliman,  10  Tex.  5.  Steele  v.  Steele,  64  Ala.  438,  38 
560,  60  Am.  Dec.  223.  Am.  Rep.  15. 

Note:  23  Am.  Dec.  201.  6.  Armstrong  v.  Armstrong,  1  Ore. 

1.  Steele  v.  Steele,  64  Ala.  438,  38  207,  75  Am.  Dec.  555. 

Am.  Rep.  15;  Moore  v.  Brandenburg,  7.  Steele  v.  Steele,  64  Ala.  438,  38 

248  111.  232,  93  N.  E.  733,  140  A.  S.  Am.    Rep.    15;    Armstrong    v.    Arm- 

R.  206;  Richardson  v.  Cole,  160  Mo.  strong,  1  Ore.  207,  75  Am.  Dec.  555; 

372,  61  S.  W.  182,  83  A.  S.  B.  479.  Sneed  v.  Hooper,  Cooke  (Tenn.)  200, 

Note :  112  A.  S.  R.  729  et  seq.  5  Am.  Dec.  691 ;  Andrews  v.  Avory,  14 

2.  Steele  v.  Steele,  64  Ala.  438,  38  Grat.  (Va.)  229,  73  Am.  Dec.  355. 
Am.   Rep.  15;   Chamberlin's   Appeal,  8.  Armstrong  v.  Armstrong,  1  Ore. 
70  Conn.  363,  39  Atl.  734,  41  LJl.A.  207,  75  Am.  Dec.  555. 

204;  Moore  v.  Brandenburg,  248  111.  9.  Armstrong  v.  Armstrong,  1  Ore. 

232,  93  N.  E.  733,  140  A.  S.  R.  206;  207,  75  Am.  Dec.  555;  Sneed  v.  Hoop- 

Shawhan  y.  Long,  26  la.  488,  96  Am.  er,  Cooke  (Tenn.)  200,  5  Am.  Dec 

Dec.  164;  Dawes  v.  Boylston,  9  Mass.  691. 

337,  6  Am.  Dec.  72;   Richardson   v.  10.  Sneed      t.      Hooper,       Cooka 

Cole,  160  Mo.  372,  61  S.  W.  182,  83  (Tenn.)  200,  5  Aia.  Dec  69L 
A.  S.  B.  479;  Carr  v.  Hull,  65  Ohio 
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ia  which  administration  can  be  granted.**  He,  rather  than  the 
neirs  or  distributees,  is  entitled  to  the  possession  of  it  until  after  dis- 
tribution.*' This  right  of  possession  upon  his  appointment  extends 
by  relation  to  the  time  of  the  death  of  the  intestate.*'  These  rules 
oblidn  in  substance  even  in  states  where  the  title  vests  immediately 
in  the  heirs.**  In  some  states,  however,  it  is  held  that  where  there 
are  no  debts  and  the  heirs,  being  of  age,  have  by  consent  already 
made  a  domestic  distribution  of  the  estate  among  themselves,  the 
*«lmini8trator  is  not  entitled  to  possession  as  against  them.*'  While 
in  one  sense,  the  administrator  represents  the  heirs  in  respect  to  the 
personalty,  he  does  so  only  for  the  purposes  of  administration  and 
distribution,  and  when  it  is  sought  to  bind  him  by  theilr  transactions, 
or  them  'through  him  as  administrator,  they  are  entitled  to  their  day 
in  court.** 

76.  Rights  of  Distributees  as  Dependent  on  or  Affected  by  Admin- 
istration.— In  jurisdictions  wherein  the  title  is  regarded  as  remaining 
in  abeyance  until  the  appointment  of  an  administrator  and  then  as 
vesting  in  heirs,  no  one  can  claim  a  share  or  interest  in  the  personal 
estate  of  an  intestate  except  through  an  administrator.*'  The  dis- 
tributees have  no  ascertained  or  certain  interest  therein  **  and  no 
title  or  claim  except  to  a  distributive  share  in  the  surplus  after  pay- 
ment of  debts  and  expenses  of  administration.**  Their  title  is  merely 
prospective  and  contingent  on  the  course  of  administration.*"  They 
have  merely  an  expectancy  dependent  on  a  contingency,*  a  mere 
inchoate  right  in  the  surplus  after  thfe  payment  of  debts,  which  is 
only  a  right  of  action.*  Their  right  to  a  share  of  the  estate  accrues 
at  the  time  of  the  final  decree  of  the  probate  court,  at  which  time 

11.  In  re  Acken,  144  la.  519,  123       15.  Richardson  v.  Cole,  160  Mo.  372, 
N.  W.  187,  Ann.  Cas.  1912A  1166.       61  S.  W.  182,  83  A.  S.  R.  479.    See 

12.  Moore  v.  Brandenburg,  248  111.  also  infra,  par.  134. 

232,  93  N.  E.  733,  140  A.  S.  R.  206;  16.  Turk  v.  Turk,  3  Ga.  422,  46  Am. 

In  re  Acken,  144  la.  519,  123  N.  W.  Dec.  434. 

187,  Ann.  Cas.  1912A  1166;  Black  v.  17.  Cecil   v.   Cecil,   19  Md.  72,  81 

Elliott,  63  Kan.  211,  65  Pac.  215,  88  Am.   Dec.   626.     But  see  infra,  par. 

A.  S.  R.  239;  Thomas  v.  White,  3  Litt.  134,  as  to  distribution  by  agreement. 

(Ky.)  177,  14  Am.  Dec.  56;  Richard-  18.  Note:  112  A.  S.  R.  731. 

son  V.  Cole,  160  Mo.  372,  61  S.  W.  182,  19.  Marvin   v.    Bowlby,   142   Mich. 

83  A.  S.  R.  479;  Armstrong  v.  Arm-  245,  105  N.  W.   751,  113  A.   S.   R. 

strong,  1  Ore.  207,  75  Am.  Dee.  555.  574,  7  Ann.  Cas.  559,  4  L.R.A.(N.S.) 

Note:  112  A.  S.  R.  731.  189. 

13.  Note:  112  A.  S.  H.  731.  20.  Bowen    v.    Lansing,   129   Mich. 

14.  Beckett  v.  Selover,  7  Cal.  215,  117,  88  N.  W.  384,  95  A.  S.  R.  427, 
68  Am.  Dec.  237  and  note;  In  re'Por-  57  L.R.A.  643. 

ter,  129  Cal.  86,  61  Pac.  659,  79  A.       1.  Armstrong  v.  Armstrong,  1  Ore. 
S.  R.  78;  Ansley  v.  Baker,  14  Tex.  207,  75  Am.  Dec.  555. 
607,  65  Am.  Dec.  136.  2.  Sneed  v.  Hooper,  Cooke  (Tenn.)  ' 

Note:  112  A.  S.  R.  728.  200.  5  Am.  Dec.  691. 
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they  may  demand  it  and  maintain  an  action  for  its  recovery.*  It  is  for 
these  reasons  that  administration  is  necessary,  since  without  it  the 
heirs  or  next  of  kin  cannot  obtain  title  to  their  distributive  shares, 
nor  can  the  claims  of  creditors  be  paid  or  debts  due  the  estate  be 
collected.*  But  the  eqtiitable  title  is  regarded  as  descending  to  the 
distributees,'  and  they  are  absolutely  entitled  to  have  the  surplus  after 
payment  of  debts  and  charges  distributed  to  them  according  to  the 
statute.*  Of  this  they  have  the  full  ownership  with  all  the  incidents 
thereof,^  including  the  right  to  follow  it  into  the  hands  of  those 
to  whom  it  has  been  distributed  in  proceedings  had  on  constructive 
notice  only.*  In  the  states  wherein  the  title  to  the  personalty  vests 
in  the  distributees  on  the  death  of  the  intestate,  they  are  deemed  to 
be  the  owners  from  that  time.'  The  administrator  acquires  only  a 
quahfied  interest  for  the  purposes  of  administration.*"  He  holds  the 
property  in  trust  for  disposition  under  the  provisions  of  the  statute. 
It  has  been  said  that  in  the  absence  of  express  statutory  authority 
the  probate  court  cannot  take  the  estate  out  of  the  heirs  to  vest  it  in 
the  administrator.**  In  England  it  is  held  that  the  rule  of  the  stat- 
ute of  distributions  which  requires  the  conversion  of  an  intestate's 
estate  into  money  is  introduced  simply  for  the  benefit  of  creditors, 
and  the  facility  of  division  among  the  next  of  kin,  and  that  as  regards 
the  substantial  title  to  property  the  right  of  the  next  of  kin,  subject 
to  the  claims  6f  creditors,  is  complete.**  Under  the  common  law  the 
heir  becomes  liable  as  executor  de  son  tort  if  he  intermeddles  with 
the  personalty  by  acts  characteristic  of  the  office  of  an  executor,  and 
which  might  be  regarded  as  indicia  that  the  person  interfering  was 
the  representative  of  the  deceased,  but  no  such  liability  is  incurred 
by  acts  which  might  be  attributable  to  mere  kindness  and  charity,** 
nor  is  the  heir's  possession  between  the  death  of  the  ancestor  and 

3.  Ganser  v.  Ganser,  83  Minn.  199,  Frowd,  1  Myl.  &  K.  200,  2  L.  J.  Ch. 
86  N.  W.  18,  85  A.  S.  R.  461.  68,  2  Eng.  Rul.  Cas.  245  and  note.    As 

4.  Smith  V.  Wilson,  17  Md.  460,  79  to  the  conclusiveness  of  orders  for  dis- 
Am.  Dec.  665;  McBride  v.  Vance,  73  tribntion,  see  Executors  and  Admin- 
Ohio  St.  258,  76  N.  E.  938,  112  A.  S.  istrators. 

R.  723,  4  Ann.  Cas.  191.  9.  risk  v.  Nonel,  9  Tex.  13,  58  Am. 

5.  Moore  v.   Brandenburg,  248  HI.  Dec    128 

232,  93  N.  E.  733,  140  AS.  R.  206;  iq.  rjgk  v.  Norvel,  9  Tex.  13,  58 
Richardson  v.  Cole    160  Mo.  372,  61  j^^    jy^^    138;  Withers  v.  Patterson, 

^'vT  ;     i7o  A    a    ^'  Von    ;■  27  Tex.  491,  86  Am.  Dec.  643. 

Note:  112  A.  S.  R.  729  et  s^  ^    pj^^  ;    ^^^^^    9   ^       ^3    gg 

6.  Moore  v.  Brandenburg,  248  111.    .        n  „    100 

232,  93  N.  E.  733,  140  A.  S.  R.  206;  *"?;  "^''-  ^'^-  ^  t     u    t  ti 

Patterson   v.   Nichol,   6  Watts    (Pa.)  ^  ^2   Cooper  v.  Cooper    L.R.  7  H. 

^79,  31  Am.  Dec.  473.  L.  43,  ^  L.  J.  Ch.  6,  25  Eng.  Rul. 

7.  Fisk  V.  Norvel,  9  Tex.  13,  58  Am.  Cas.  555. 

Dec.  128  and  note.  .  13.  Ansley  v.  Baker,  14  Tex.  607, 

8.  In  re  KilJan,  172  N.  Y.  547,  65  65  Am.  Dec.  136.  See  further  Ex. 
N.  E.  561,  63  L.R.A.  95;  David  v.  ecdtobs  and  Administrators. 
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the  appointment  of  an  administrator  wrongful,  where  its  purpoee 
is  to  care  for  the  property.**  In  states  where  the  heirs  take  title  to 
the  personalty  it  is  sometimes  held  that  possession  by  them  does  not 
make  them  executors  de  son  tort  or  render  them  liable  as  such  for 
the  decedent's  debts.  In  such  case  they  hold  the  property  with  the 
incumbrance,  but  cannot  be  required  to  relieve  the  estate  of  the  bur- 
den.** This  question  is  further  and  more  particularly  discussed  in 
another  article.** 

RvXei  Applied  to  Particular  Property 

77.  Equitable  Conversion  as  Controlling  Character  of  Property.— 
Where  there  is  an  equitable  conversion  of  property  from  real  to  per- 
sonal or  from  personal  to  real,  it  descends  according  to  its  new  char- 
acter.*' To  what  extent  a  conversion  takes  place,  and  whether  the 
proceeds  should  go  to  the  heir  or  the  administrator  when  land  is  con- 
verted into  money,  must  be  determined  by  looking  to  the  contract  or 
instrument  working  the  conversion,  as  indicating  the  intention  of 
the  parties.**  Thus,  a  contract  for  the  purchase  of  land  descends 
to  the  heirs  of  the  vendee  as  real  estate,*"  and  the  administrator  can 
neither  assign  it  nor  compel  its  performance  without  the  consent  of 
the  heirs.*"  If  the  legal  title  descends  to  the  vendor's  heir  he  holds 
it  in  trust  for  the  vendee.*  These  propositions  are  equally  true  of 
the  interest  of  one  who  bids  oflf  land  at  an  execution  sale.*  On  the 
other  hand  the  vendor's  interest  under  a  contract  of  sale  is  not  real 
estate  but  personalty  and  goes  to  the  administrator  rather  than  to  the 
heir,^  together  with  the  unpaid  purchase  money  *  and  securities  there- 
for.*   Even  where  the  land  is  recovered  back  by  the  widow  and  heirs 

14.  Note:  112  A.  S.  R.  728,  731.       v.  Hatcher,  U  Rich.  L.  (S.  C.)  54,  70 

15.  Ansley  v.  Baker,  14  Tex.  607,  Am.  Dec.  237. 

65  Am.  Dec.  136.  20.  Champion  y.   Brown,  6  Johns. 

16.  See  ExECDTOKS  and  Adminis-  Ch.  (N.  Y.)  398,  10  Am.  Dec.  343. 
TRATORS.  1.  Bowen  T.  Lansing,  129  Mich.  117, 

17.  Landrum   v.  Hatcher,  11  Rich.  88  N.  W.  384,  95  A.  S.  R.  427,  57 
L.  (S.  C.)  54,  70  Am.  Dec.  237.    See  L.R.A.  643  and  note. 
Conversion  and  Reconversion,  vol.  2.  Landrum  v.  Hatcher,  11  Rich.  L. 
6,  pp.  1079-1092.  (8.  C.)  54,  70  Am.  Dec.  237. 

18.  Note:  Ann.  Cas.  1913B  68.  3.  Rhodes  y.  Meredith,  260  111.  138, 

19.  HiU  y.  Heard,  104  Ark.  23,  148  102  N.  E.  1063,  Ann.  Caa.  1914D  416 
S.  W.  254,  Ann.  Cas.  1913C  403,  42  and  note;  Skinner,  etc.,  Ship-BaHdiBg, 
L.R.A.(N.S.)  446  and  note;  Bowen  v.  etc.,  Co.  y.  Hong^ton,  92  Md.  68,  48 
Lansing,  129  Mich.  117,  88  N.  W.  384,  Atl.  85,  84  A.  S.  R.  485;  Bowen  v. 
95  A.  S.  R.  427,  57  L.R.A.  643  and  Lansing,  129  Mich.  117,  88  N.  W.  384, 
note;  Cutler  y.  Meeker,  71  Neb.  732,  95  A.  S.  R.  427,  57  L.R.A.  643  and 
99  N.  W.  514,  8  Ann.  Cas.  951  and  note. 

note;  Grandjean  v.  Beyl,  78  Neb.  349,       4.  Skinner,  etc.,  Ship-Boilding,  etc, 
110  N.  W.  1108,  15  Ann.  Cas.  577;   Co.  v.  Houghton,  92  Md.  68,  48  AtL 
Champion  v.  Brown,  6  Johns.  Ch.  (N.   85,  84  A.  S.  R.  485. 
T.)  398,  10  Am.  Dec  343;  Landmm       5.  Bowen  t.  Lansing,  129  Mich.  117, 
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of  the  owner  after  his  death,  under  a  clause  of  forfeiture  in  the  con- 
tract of  sale,  its  status  is  not  changed  and  it  is  distributed  to  the  heirs 
of  the  deceased  owner  as  personal  property.*  There  is  a  conflict  of 
authority  as  to  whether  the  purchase  money  goes  to  the  heirs  or  the 
administrator  where  a  lease  gives  to  the  lessee  an  option  to  purchase 
the  leased  property,  and  the  option  is  exercised  after  the  death  of  the 
lessor.  Some  courts  hold  that  the  exercise  of  the  option  relates  back 
to  the  time  when  the  agreement  giving  the  option  was  entered  into 
and  that  the  conversion  of  the  realty  into  personalty  will  be  deemed 
to  have  taken  place  at  that  time,  and  hence  that  the  purchase  money 
goes  to  the  representative,'  except  where  a  contrary  intention  is  indi- 
cated by  will  or  the  instrument  granting  the  option.*  Other  courts 
hold  that  since  the  conversionis  not  an  absolute  but  a  contingent  one 
it  takes  place  when  the  option  is  exercised,  and  does  not  relate  back 
to  the  date  of  the  lease,  and  that  therefore  the  heirs  take  the  purchase 
money  instead  of  the  land,  precisely  as  the  ancestor  would  have  done 
had  he  survived  until  that  time.*  A  sale  of  real  property  under  pro- 
ceedings in  the  probate  court  changes  the  character  of  the  property 
only  so  far  as  is  necessary  to  effect  the  purpose  for  which  the  sale 
was  made,  and  any  surplus  made  after  Ae  purpose  of  the  sale  has 
been  effected  should  be  treated  as  real  estate.**  But  money  so  received 
by  an  heir  goes  to  his  personal  representative  as  personal  property  on 
his  death.**  Cotenants  may  agree  that  the  profits,  either  before  or 
after  a  sale  of  the  land,  shall  be  equally  divided,  subject  to  any  charges 
that  they  may  impose  upon  their  respective  interests,  but  until  there 
has  been  a  conversion,  either  legal  or  equitable,  their  interest  retains 
the  characteristics  of  real  property,  and  as  such  is  descendible  40  their 
heirs.*' 

78.  Trusts. — Whether  the  interest  of  a  cestui  que  trust  in  trust 
real  estate  goes  to  his  heirs  or  his  administrator  depends  on  the  quan- 
tity of  interest  given  to  the  cestui  que  trust,  that  is,  whether  his 
estate  is  one  of  inheritance  or  a  lesser  interest,  for  it  is  well  settled 
that  the  devolution  of  equitable  estates  is  governed  by  the  same  rules 
as  legal  estates.**    On  the  other  hand,  the  legal  title,  when  the  estate 

88    N.    W.    384,   95    A.    S.    R.   427,  Ann.    Cas.    1913B   62   and    note,   37 

57  L.R.A.  643;  Cutler  v.  Meeker,  71  L.R.A.(N.S.)  1023. 

Neb.  732,  99  N.  W.  514,  8  Ann.  Cas.  10.  Marvin    v.   Bowlby,   142   Mich. 

951.  245, 105  N.  W.  751, 113  A.  S.  R.  574, 

6.  Leiper's  Appeal,  35  Pa.  St.  420,  7  Ann.  Cas.  559,  4  L.R.A.(N.S.)  189; 
78  Am.  Dec  347.  Kolara  v.  Brown,  108  Minn.  60,  121 

7.  See  Rockland-Rockport  lime  Co.  N.  W.  229,  133  A.  S.  R.  410. 

▼.  Leary,  203  N.  Y.  469,  97  N.  E.  43,       11.  Kolars  v.  Brown,  108  Minn.  60, 
Ann.   Cas.   1913B   62   and   note,   37  121  N.  W.  229,  133  A.  S.  R.  410. 
L.EJl.(N.S.)  1023.  12.  MaxweU  v.  Barringer,  110  N.  C. 

8.  Note:  Ann.  Caa.  1913B  68.  76,  14  S.  B.  516,  28  A.  S.  R.  668. 

9.  Rockland-Rockport   Lime  Co.  v.       18.  Comwell  v.  Wolff,  148  Mo.  542, 
Leary,  203  N.  Y.  469,  97  N.  E.  43,  50  S.  W.  439,  45  L.R.A.  53;  Blake  v. 
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IS  one  of  inheritance,  descends  to  the  heirs  of  the  trustee.  The  deter- 
mination of  the  trustee's  estate  does  not  depend  on  the  use  of  words 
of  inheritance,  for  a  trustee  takes  the  legal  title  in  such  quantity  as 
is  necessary  to  the  performance  of  the  duties  imposed  on  him,  when 
the  trust  is  active,  and  coextensive  with  the  equitable  estate  vested 
in  the  cestui  que  trust  when  it  is  passive,  and  no  more.  For  instance, 
a  devise  or  grant  to  one  for  the  use  of  another  for  such  other's  Ufe- 
time  gives  the  trustee  only  a  life  estate,  because  an  intention  to  sep- 
arate the  legal  title  in  remainder  from  the  equitable  title  in  remainder 
would  be  unreasonable.^*  On  the  death  of  a  trustee  holding  real 
property  in  trust  the  legal  title  to  the  property  descends  to  the  trus- 
tee's heirs,*'  with  the  trust  impressed  upon  it.^^  This  is  equally 
true  in  the  case  of  a  resulting  trust.*'  Nor  is  the  rule  changed  by 
the  fact  that  the  heirs  of  the  trustee  are  infants.**  In  the  case  of  a 
trust  in  personal  property  the  legal  title  devolves  the  same  as  per-. 
sonal  property  in  general.** 

79.  Equitable  Titles;  Mortgages;  Remainders;  Covenants. — ^Where 
a  remainder  is  vested  the  interest  of  the  remainderman  dying  before 
the  termination  of  the  intermediate  estate  goes  to  his  heirs  rather 
than  to  his  administrator.*"  The  equitable  title  to  realty  also  goes  to 
the  heirs.*  Mortgaged  land  descends  to  the  heirs  of  the  mortgagor.* 
This  rule  generally  obtains  even  where  the  mortgagor  dies  after  decree 
of  sale  in  foreclosure  but  before  the  sale  is  made.'  An  equity  of 
redemption  is  everywhere  considered  as  an  interest  in  the  land  mort- 
gaged, which  will  descend  to  the  heir  of  the  mortgagor,  who  in 
legal  contemplation  continues  to  be  the  owner  of  the  land  for  every 
beneficial  purpose.*  Hence  the  surplus  arising  from  a  subsequent 
foreclosure  sale  possesses  the  same  character,  and  will  pass  to  the 
mortgagor's  heirs  rather  than  to  his  personal  representatives.'  But 
as  a  mortgage  is  only  a  chattel  interest  the  right  to  the  money  secured 
thereby  goes  to  the  personal  representative  of  the  mortgagee  and  his 

O'Neal,  63  W.  Va.  483,  61  S.  E.  410,  20.  Bufford   v.    Holliman,   10    Tex. 

16  L.R.A.(N.S.)  1147.  560,  60  Am.  Dec.  223. 

14.  Blake  v.  O'Neal,  63  W.  Va.  483,  1.  Nicoll  v.  Ogden,  29  111.  323,  81 

61  S.  E.  410,  16  L.R.A.(N.S.)  1147.  Am.  Dec.  311 ;  Landrum  v.  Hatcher,  11 

16.  Cameron  v.  Hicks,  141  N.  C.  21,  Rich.  L.  (S.  C.)  54,  70  Am.  Dec.  237. 

51   S.   E.   728,  7  L.R.A.(N.S.)    407;  2.  Wanmaker  v.  Van  Bnskirk,  1  N. 

Blake  v.  O'Neal,  63  W.  Va.  483,  61  J.  Eq.  685,  23  Am.  Dec.  748.    See  also 

S.   E.  410,  16  L.R.A.{N.S.)    1147.  Mortgages. 

16.  S. }  infra,   par.   85.  3.  Holden  v.  Dunn,  144  111.  413,  33 

17.  Dudley  v.  Bosworth,  10  Humph.  N.  E.  413,  19  L.R.A.  481. 

(Tenn.)  9,  51  Am.  Dee.  690.  4.  Asay  v.  Hoover,  5  Pa.  St.  21,  45 

18.  Cameron  v.  Hicks,  141  N.  C.  21,  Am.  Dec.  713. 

53  S.  E.  728,  7  L.R.A.(N.S.)  407.  Note:  19  L.R.A.(N.S.)  723. 

19.  Cameron  v.  Hicks,  141  N.  C.  21,       5.  Holden  v.  Dunn,  144  111.  413,  33 
53  S.  E.  728,  7  L.R.A.(N.S.)  407.  See  N.  E.  413,  19  L.R.A.  481. 

also  supra,  par.  74-76.  Note:  19  L.R.A.(N.S.)  723. 
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receipt  of  the  debt  is  good  against  the  heir."  An  unbroken  covenant 
against  incumbrances  in  a  deed  passes  to  the  heir  with  the  land,  but 
if  broken  during  the  lifetime  of  the  ancestor  it  becomes  a  chose  in 
action  and  goes  to  the  representative.' 

80.  Rents  and  Profits  Generally. — ^Rents  accruing  on  leases  of 
realty  in  the  lifetime  of  the  ancestor  go  to  the  administrator.^  Simi- 
larly, dividends  declared  after  the  death  of  a  stockholder  in  a  turn- 
pike company,  of  the  tolls  collected  before  the  stockholder's  decease, 
are  personal  estate,  and  do  not  pass  to  the  heir.*  But  rents,  issues,  and 
profits  of  land  accruing  after  the  death  of  the  intestate  go  to  the  heirs,*" 
and  if  the  administrator  collects  them  he  will  be  liable  for  them  per- 
sonally **  or  as  trustee,**  as  when  he  exercises  the  right  which  he 
has  in  some  states  to  collect  them  where  there  are  no  heirs  present 
and  competent  to  take.*'  Some  statutes  authorize  the  administrator 
to  rent  the  land  and  to  collect  the  rents  and  also  to  collect  rents  accru- 
ing subsequently  to  the  death  of  the  intestate  under  leases  made  by 
him,**  at  least  when  the  rent  is  needed  for  the  purposes  of  the  admin- 
istration,** such  as  the  payment  of  debts,**  or  he  may  be  so  authorized 
by  an  order  of  court  where  the  personal  estate  is  insufficient  for  such 
payment.*'  Even  where  the  administrator  has  the  authority  to  rent 
the  lands,  the  heirs  may  rent  them  out  and  collect  the  rents  if  the 
administrator  does  not  act,  and  may  also  collect  rents  accruing  on 
leases  made  by  the  intestate  until  the  administrator  asserts  his  right.*^ 
Nor  does  the  fact  that  it  may  be  necessary  to  resort  to  the  realty  to  pay 
the  debts  deprive  the  heirs  of  the  right  to  the  rents  and  profits  until 
the  statutory  steps  to  subject  the  property  are  taken,  and,  if  they 
collect  them  in  the  meantime,  they  cannot  be  compelled  to  refund.** 

6.  Breckenridge  t.  Ormsby,  1  J.  J.  (Pa.)  222,  19  Am.  Dec.  640  and  note; 
Marsh.  (Ky.)  236,  19  Am.  Dee.  71.  Burr  v.  Sim,  1  Whart.  (Pa.)  252,  29 

7.  Frink  v.  Bellis,  33  Ind.  135,  5  Am.  Dec.  48 ;  Combs  v.  Young,  4  Yerg. 
Am.  Rep.  193.  (Tenn.)  218,  26  Am.  Dec.  225. 

8.  Welles  v,  Cowles,  4  Conn.  182, 10  11.  Note:  40  L.R.A.  325  et  seq. 
Am.  Dec.  115;  Teasley  v.  Bradley,  110  12.  McCoy  v.  Scott,  2  Rawle  (Pa.) 
Qa.  497,  35  S.  E.  782,  78  A.  S.  R.  222, 19  Am.  Dec.  640  and  note. 

113.  Note:  40  L.R.A.  325  et  seq. 

Note:  40  LJt.A.  321  et  seq.  13.  Shawhan  v.  Long,  26  la.  488, 

9.  Welles  v.  Cowles,  4  Conn.  182, 10  96  Am.  Dec.  164. 

Am.  Dec.  115.  Note:  40  L.R.A.  326,  327. 

10.  Smith  V.  Wiley,  22  Ala.  396,  58       14.  Estate  of  Porter,  129  Cal.  86, 
Am.  Dec.  262;  Teasley  v.  Bradley,  110  61  Pac.  659,  79  A.  8.  R.  78. 

Ga.  497,  35  S.  E.  782,  78  A.  S.  R.  Note:  40  L.R.A.  321  et  seq. 

113;  Smith  v.  McConnell,  17  HI.  135,  16.  Note:  40  L.RA..  325  et  seq. 

63  Am.  Dec.  340;  Dixon  v.  Niccolls,  16.  Steele  v.  Steele,  64  Ala.  438,  38 

39  lU.  372,  89  Am.  Dec.  312;  Shaw-  Am.  Rep.  15. 

han  V.  Long,  26  la.  488,  96  Am.  Dec.  Note:  40  LJt.A  323  et  seq. 

164;  Atchison  v.  Lindsey,  6  B.  Mon.  17.  Note:  40  LJIA.  324  et  seq.    See 

(Ky.)   86,  43  Am.  Dec.  153;  Walsh  Executors  and  AoMunsTRATORS. 

V.  Packard,  165  Mass.  189,  42  N.  E.  18.  Note:  40  LJI.A.  322  et  seq. 

577,  52  A.  S.  R.  508,  40  L.R.A.  321  19.  McCoy  v.  Scott,  2  Rawle  (Pa.) 

and   note;  McCoy  v.  Scott,  2  Rawle  222, 19  Am.  Dec.  640. 
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81.  Right  to  Rents  as  Dependent  on  Form  of  Lease;  Apportion- 
ment— ^Under  the  early  English  cases  and  some  of  the  older  cases  in 
this  country  the  right  to  rents  aa  between  the  heir  and  the  personal 
representative  depended  largely  on  the  terms  of  the  lease.  Thus,  if 
the  reservation  of  rent  was  general,  without  naming  any  person,  it 
was  held  that  the  law  presumed  it  to  have  been  the  joint  intent  that  it 
should  be  paid  to  him  who  advanced  the  consideration, "^  and  the 
rent  in  such  case  went  to  the  heir  where  the  lessor  was  possessed  of  a 
freehold  interest*  So,  if  the  reservation  was  to  a  man  and  his  heirs 
and  assigns,  the  heir  and  remainderman  had  the  right  to  the  rent 
falling  due  after  their  estates  commenced.  But  if  the  reservation 
was  made  to  the  lessor  only,  none  but  the  lessor  or  his  executors  could 
recover  on  the  contract,*  at  least  where  the  words  "during  the  term" 
were  omitted.  If  reserved  during  the  term  the  rent  devolved  upon 
the  heir.  If  the  lessor  had  a  chattel  interest  only  it  went  to  his  per- 
sonal representative,  and  the  reservation  to  the  lessor  or  to  the  lessor 
and  assigns  ceased  at  the  death  of  the  lessor.'  At  common  law  the 
heirs  and  not  the  personal  representative  were  entitled  to  the  rent 
where  the  landlord  holding  the  fee  died  before  midnight  on  the  day 
rent  was  due.  So,  if  the  tenant  in  tail  died  before  midnight  on  the 
day  that  rent  was  due  the  heirs  had  the  rent.  In  such  a  case  if  a 
tenant  for  life  made  a  lease  under  a  power  the  personal  representa- 
tive was  not  entitled  to  the  rent;  but  if  the  tenant  for  life  with  power 
to  lease  made  a  lease  not  in  accordance  with  the  power  the  personal 
representative  was  entitled  to  an  apportionment  and  the  rent  ceased 
at  the  death  of  the  tenant  for  life.  The  English  statutes  now  pro- 
vide for  an  apportionment  where  the  rent  matures  after  the  death 
of  the  landlord,*  and  the  same  is  true  in  some  states  in  this  countrj', 
Aough  not  in  all  of  them.' 

82.  Chattel  Interests;  Choses  in  Action;  Damages;  Land  Warrants; 
Title  Deeds;  Slaves. — ^The  administrator  takes  chattel  interests,^ 
including  the  interests  of  partners  in  real  property  constituting  the 
stock  in  trade  of  the  firm.'  He  also  takes  choses  in  action  in  gen- 
eral,' such  as  debts  owing  the  intestate,*  unpaid  legacies  in  his 

20.  WeUes  v.  Cowles,  4  Conn.  182,  7.  Nicoll  v.  Ogden,  29  lU.  323,  81 

10  Am.  Dec.  115.  Am.  Dec.  311. 

1.  Note:  40  L.R.A.  339  340.  g.  Nicoll  v.  Ogden,  29  HI.  323,  81 

2.  WellM  V.  Cowles,  4  Conn.  182, 10  ^m.  Dec.  311;  Dawes  v.  Boylston,  9 
^M  TAni^  A    ^Q    <un  ***S8-  337,  6  Am.  Dec.  72;  Buchanan 

T^'oU    Mhi-flA  "■  B"*'*""-""'  ^5  N.  J.  Eq.  274,  71  Atl. 

4  Note:  Z  LR  A   340  rt  ^ea  ^^'  ^^  ^-  ^-  ^-  ^^^'  ^^  ^°-  ^''"• 

t  Note!  JJ  ti:t:^^\^-     9l^f  ^\^-^^-%i  '^y^.'^ir^A 

6   Nicoll  V.  Ogden,  29  111.  323,  81  Bride  v.  Vance,  73  Ohio  St.  258,  76 
Am.  Dec   311;  Bwck'enridge  v.  0^-  N.  B.  938,  112  A.  S.  R.  723  and  note, 
by,  1  J.  J.  Marsh.  (Ky.)  236,  19  Am.   4  Ann.  Cas.  191. 
Dec.  71.    See  Execdtobs  and  Admin-       9.  Buchanan  v.  Buchanan,  75  N.  J. 
iSTRATORS.  Eq.  274,  71  AU.  745,  138  A.  S.  R. 

86 


Digitized  by 


Google 


9  B.  a  Lb  DESCENT  AND  DISTRIBUTION        '  i  83 

favor,**  causes  of  action  for  damages  for  the  wroDgful  death  of  either 
the  remote  ancestor  or  the  immediate  ancestor,**  and  damages  assessed 
in  condemnation  proceedings  during  the  intestate's  life  though  they 
do  not  become  payable  until  after  his  death.*'  The  heirs  succeed  to 
the  ownership  of  land  warrants,*'  title  deeds,**  and  damages  collected 
for  trespass  on  realty  after  the  death  of  the  ancestor.**  In  some  states 
slaves  descended  to  the  heirs  at  law,  though  for  many  purposes  they 
were  considered  to  be  personalty.**  In  others,  they  went  to  the  rep- 
resentative, even  though  in  many  respects  they  were  regarded  as  real 
estate.*' 

,VI.  HbiB  as  StANDIKO  in  Pi<ACB  of  ANCfiSTOB 

Oenerally 

83.  Rule  Stated  and  Ulustrated. — Heirs  occupy  the  place  of  their 
ancestor.**  They  take  precisely  the  same  interest  in  the'  property 
which  he  had  at  the  time  of  his  death  **  and  have  no  greater  or  better 
claim  than  he  had.**  They  hold  the  property  inherited  from  him 
precisely  as  he  held  it,*  subject  to  the  same  conditions  •  and  equities 
which  attached  to  it  in  his  hands,*  and  encumbered  with  all  the  liens 

563,  20  Ann.  Cas.  91,  22  LJt.A.(N.S.)  144  HI.  413,  33  N.  E.  413,  19  LA. A. 
454  and  note.  481 ;  Hnnt  y.  Rabitvay,  125  Mich.  137, 

10.  Lnster  v.  Middlecoff,  8  Orat.  84  N.  W.  59,  84  A.  S.  R.  563;  Blake 
(Va.)  54,  56  Am.  Dec.  129.  v.  O'Neal,  63  W.  Va.  483,  61  S.  E. 

11.  See  Death,  vol.  8,  pp.  754,  756.  410,  16  L.B.A.(N.S.)  1147. 

12.  Welles  v.  Cowles,  4  Conn.  182,  20.  Peck  r.  Brammagim,  31  Cal.  440, 
10  Am.  Dec.  115.  89  Am.  Dec.  195;  Pellow  v.  Artie  Iron 

18.  Armstrong  v.  Campbell,  3  Yerg.  Co.,  164  Mich.  87,  128  N.  W.  918, 

(Tcnn.)  201,  24  Am.  Dec.  556,  Ann.  Cas.  1912B  827,  47  L.B.A.(N.S.) 

14.  Wilson  V.  Rybolt,  17  Ind.  391,  573;  Mflhous  v.  Sally,  43  S.  C.  318, 

79  Am.  Dec.  486  and  note.    See  Deeds,  21  S.  E.  268;  885,  49  A.  S.  R.  834. 

vol.  8,  p.  923.  1.  Sneed  v.  Ewing,  5  J.  J.  Marsb. 

16.  McCoy  V.  Scott,  2  Rawle  (  Pa.)  (Ky.)  460,  22  Am.  Dec.  41;  Tieman 

222, 19  Am.  Dec.  640.  v.  Beam,  2  Ohio  383,  15  Am.  Dec. 

16.  Williamson   v.  Smart,  1  N.  C.  557. 

355,  2  Am.  Dec  638.  2.  In  re  Waldron,  26  R.  I.  84,  58 

17.  Sneed  v.  Ewing,  5  J.  J.  Marsh.  Atl.  453,  106  A.  S.  R.  688,  67  L.R.A. 
(Ky.)  460,  22  Am.  Dee.  41.  us. 

18.  Peck  V.  Bmmmagim,  31  Cal.  3.  Where  a  wife  promises  to  recon- 
440,  89  Am.  Dec.  195 ;  HaUett  v.  Alex-  ^„  property  to  her  husband  upon  his 
l^^^iilSto^^'^l^^rTi^-  reJuL,k  consideration  of  his  con- 
?Kkf  3?8;' HLrt."ai^ay,-''i&  ^-^  <>'  '^'^  ^^  ^  ^  *^«  ^^"- 
Mich.  137,  84  N.  W.  59,  84  A.^S.  R.  >*y  *°  '^'^^Tfy  »*  '^^  time  upon  re- 
563;  Foote  v.  Clark,  102  Mo.  394,  14  <!"*»*  constitutes  an  equity  which 
8.  W.  981,  11  L.R.A.  861;  McCoy  v.  *tt««l>^  ^  »*  ^^«  l",^*'','^/^'  '^^ 
Scott,  2  Rawle  (Pa.)  222, 19  Am.  Dec.  her  heirs  take  and  hold  it  subject  to 
640;  Combs  v.  Young,  4  Yerg.  (Tenn.)  the  same  equity,  which  can  be  enforced 
218,  26  Am.  Dec.  225.  against  them  to  the  same  extent  thai 

19.  Peck  V.  Brummagim,  31  Cal.  it  might  have  been  enforced  against 
440,  89  Am.  Dec.  195;  Holden  v.  Dunn,  her  during  her  lifetime.    Haussman  v. 
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existing  thereon  in  his  lifetime.*  They  also  take  it  subject  to  its  lia- 
bility for  his  debts.'  Admissions  of  the  ancestor,  which  could  affect 
him  if  he  were  a  party,  are  receivable  in  evidence  against  his  heirs. 
Hence  in  an  action  where  the  plaintiffs'  title  is  partly  as  heir  of  their 
father  a  letter  written  by  him  tending  to  show  that  he  had  made  a 
sale  and  conveyance  of  the  property  to  the  defendant  is  competent 
evidence  against  them.*  Nor  have  the  heirs  of  a  woman  any  greater 
right  to  disavow  her  child  than  she  herself  would  have  had.'  But  a 
creditor  of  the  ancestor  has  no  right  to  call  on  the  heirs  for  the  rents 
and  profits  of  a  tract  of  land  received  by  them  prior  to  the  time  that 
he  acquired  a  lien  on  such  land  by  judgment  or  otherwise,  since  he 
could  not  have  done  so  as  against  the  ancestor.^ 

84.  Estoppel. — ^If  the  ancestor  is  estopped  his  heirs  are  likewise 
estopped.'  Thus,  they  are  estopped  by  recitals  in  his  deeds,**  and  by 
his  covenants  in  so  far  as  they  derive  title  from  him.**  But  the 
contrary  is  true  where  they  do  not  claim  the  land  from  the  person 
who  made  the  estoppel,  but  by  purchase  or  by  descent  from  anothei 
ancestor.**  Thus,  heirs  are  not  estopped  by  the  covenant  of  their 
mother  even  to  the  extent  of  assets  descended  from  her,  where  they 
acquire  the  land  to  which  the  covenant  relates  under  the  will  of  their 
father.**  Nor  does  the  estoppel  of  the  father  bind  the  heir  claim- 
ing an  independent  title  from  the  mother.**  It  has  been  held,  how- 
ever, that  where  an  execution  on  a  judgment  in  ejectment  in  favor 
of  nonresident  insolvents  would  operate  to  break  a  covenant  in  rela- 
tion to  the  land  in  suit  made  by  their  ancestor,  who  died  without  assets 
in  the  state,  such  execution  should  be  stayed  until  the  defendant  has 
been  paid  the  damages  for  which  the  plaintififs  are  Uable  by  virtue 
of  inheritance  of  other  property  from  such  ancestor,  though  their 
title  to  the  land  in  suit  is  derived  from  another  source.*' 

Bumham,  59  Conn.  117,  22  Atl.  1065,      11.  Foote  v.  Clark,  102  Mo.  394, 14 

21  A.  S.  R.  74.  S.  W.  981,  11  L.R.A.  861;  McPherson 

4.  Ticknor  v.  Harris,  14  N.  H.  272,  v.  Cunlift,  11  Serg.  &  R.  (Pa.)  422, 14 

40  Am.  Dec.  186.  Am.  Dec.  642. 

Note:  112  A.  S.  R.  1021  et  seq.  Note:  83  Am.  Dec.  469.    See  CovB- 

6.  See   infra,   par.   91.  nants,  vol.  7,  pp.  1099-1106. 

6.  Terry  v.  Rodahan,  79  Ga.  278,  5       12.  McPherson  v.  Cunliff,  11  Serg. 
S.  E.  38,  11  A.  S.  R.  420.  &  R.  (Pa.)  422, 14  Am.  Dec.  642. 

7.  Eloi  V.  Mader,  1  Rob.  (La.)  581,      13.  Russ  v.  Alpaugh,  118  Mass.  369, 
38  Am.  Dec.  192.  19  Am.  Rep.  464;  Foote  v.  Clark,  102 

8.  Combs  V.  Young,  4  Yerg.  (Tenn.)   Mo.  394, 14  S.  W.  981, 11  L.R.A.  861. 
218,  26  Am.  Dee.  225.  14.  Russ  v.  Alpaugh,  118  Mass.  369, 

9.  Blanchard  v.  Allain,  5  La.  Ann.  19  Am.  Rep.  464;  Foote  v.  Clark,  102 
367,  52  Am.  Dec.  594.    See  Estoppel.  Mo.  394, 14  S.  W.  981, 11  L.R.A.  861. 

10.  Breckenridge  v.  Ormsby,  1  J.  J.       15.  Foote  v.  Clark,  102  Mo.  394, 14 
Marsh.  (Ky.)  236,  19  Am.  Dec,  71.       S.  W.  981,  11  L.R.A.  861. 
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Binding  Effect  of  ParHcular  Transactions 

85.  Trusts. — ^The  heir  of  one  who  Iiolds  real  property  in  trust  for 
another  takes  the  legal  title  subject  to  the  trust.**  It  has  been  said 
that  in  cases  of  trust  created  by  deed  or  contract,  by  which  the  trustee 
is  entitled  to  take  and  hold  possession,  and  where  the  cestui  que  trust 
has  no  remedy  at  law,  the  possession  held  shall  be  deemed  consistent 
with  the  duty  of  the  trustee  and  consequently  consist«nt  with  the 
rights  of  the  cestui  que  trust,  and  if  he  parts  with  the  possession  to 
a  third  person,  in  whose  favor  time  would  operate  and  regains  it  by 
purchase  or  descent  he  shall  hold  it  encumbered  with  the  trust.  The 
rule  is  taken  from  Littleton:  "If  a  disseisor  enfeoff  his  father  in 
fee,  and  the  father  die  seised  of  such  estate,  by  which  the  lands  descend 
to  the  disseisor,  as  son  and  heir;  in  this  case  the  disseisee  may  well 
enter  upon  the  disseisor,  notwithstanding  a  disseisin;  for  as  to  the 
disseisin,  the  disseisor  shall  be  adjudged  in  but  as  a  disseisor,  not- 
withstanding the  descent."  "For,"  says  Hargrave,  "when  the  dis- 
seisor enfeoffs  the  father,  it  is  presumed  to  be  done  in  order  afterwards 
to  come  in  by  descent,  and  the  act  of  law  shall  not  give  sanction  to 
the  wrong  of  the  party,  nor  shall  any  man,  by  his  own  wrong,  how- 
ever cunningly  contrived,  give  to  himself  a  right;  for  when  the  heir 
by  descent  gains  a  jus  possessionis,  he  is  supposed  innocent  of  the 
wrong  of  his  ancestor."  *'  The  rule  that  the  heir  of  the  trustee  takes 
subject  to  the  trust  is  equally  applicable  in  the  case  of  a  resulting 
trust,  as  where  one  purchases  land  in  the  name  of  another  and  pays 
the  purchase  price.  The  death  of  the  nominal  purchaser  and  the 
descent  of  the  mere  naked  legal  title  cannot  affect  the  trust.  There 
is  some  conflict  of  authority,  however,  as  to  whether,  if  the  considera- 
tion money  is  expressed  in  the  deed  to  have  been  paid  by  the  person 
in  whose  name  the  conveyance  is  taken,  parol  proof  alone  is  admis- 
sible, after  the  death  of  the  nominal  purchaser,  against  the  express 
declaration  of  the  deed.  The  negative  is  maintained  by  several  of  the 
older  authorities  on  the  ground  that  the  admission  of  parol  evidence 
in  such  case  would  be  contrary  to  the  statute  of  frauds;  but  the  pre- 
ponderance of  authority,  especially  of  modern  cases,  is  in  favor  of  the 
admissibility  of  such  evidence,  in  the  case  stated,  as  well  after  the  death 
of  the  nominal  purchaser  as  in  his  lifetime,  though  contrary  to  the 
express  recital  in  the  deed,  and  that  the  statute  is  not  violated  by  the 
admission  of  such  proof.** 

86.  Contracts;  Deeds;  Taxes. — ^An  heir  claiming  under  a  contract 
made  by  his  ancestor  has  no  greater  rights  than  those  possessed  by 

16.  Cameron  v.  Hicks,  141  N.  C.  18.  Dudley  v.  Bosworth,  10  Humph. 
21,  51  S.  E.  728,  7  LJl.A.(N.S.)  407.  (Tenn.)  9,  51  Am.  Dec.  690.     As  to 

17.  Armstrong  v.  Campbell,  3  Yerg.  contradiction  of  recitals  of  considera- 
(Tenn.)  201,  24  Am.  Dec.  556.  See  tion  in  deeds,  see  Deeds,  vol.  8,  pp. 
Tbosts.  968-972. 
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the  ancestor.**  So  also,  the  heirs  of  a  vendee  of  land  under  a  con- 
tract of  sale  take  subject  to  the  rights  of  the  vendor  under  the  con- 
tract,*" including  the  vendor's  lien.*  Equally  binding  on  the  heirs 
are  their  ancestor's  deeds,*  sales,*  and  gifts,*  unless  such  transactions 
constitute  fraud  upon  the  rights  of  the  heirs.*  Nor  has  the  admin- 
istrator any  better  right  as  against  gifts  of  land  by  the  intestate  • 
unless  they  are  in  fraud  of  creditors.'  Heirs  take  property  of  their 
ancestor  subject  to  its  liability  for  unpaid  taxes  the  collection  of  which 
is  not  barred  by  the  statute  of  limitations.* 

87.  Mortgages;  Judgments;  Fraud  of  Ancestor. — The  heirs  of  a 
mortgagor  take  title  to  the  mortgaged  property  subject  to  the  lien  of 
the  mortgage.*  If  the  mortgagor  dies  after  decree  of  sale  in  fore- 
closure, but  before  the  sale  is  made,  the  heirs  take  subject  to  such 
decree  and  to  the  rights  of  the  mortgagee  thereunder.*"  They  stand, 
as  respects  the  sale  and  a  redemption  under  it,  precisely  where  the 
decedent  would  have  stood  had  he  lived.**  If  the  mortgage  is  satis- 
fied hy  the  sale  of  a  divisible,  part  of  the  land,  the  balance  of  the  land 
goes  to  them  disincumbered.**  So,  too,  if  the  property  is  sold  for  a 
sum  in  excess  of  the  amount  of  the  mortgage  debts  and  costs,  such 
excess  goes  to  them  as  realty.*'  Land  descends  subject  to  the  lien  of  a 
docketed  judgment  against  the  ancestor.**  So  also,  the  heirs  of  a 
fraudulent  grantee  .of  land  take  it  subject  to  the  claims  of  the  creditors 
of  the  grantor  and  of  purchasers  under  judgments  recovered  by  such 
creditors.*' 

88.  Contracts  and  Deeds  of  Infant  or  Incompetent  Ancestor. — ^The 
deed  of  an  infant  may  be  disaffirmed  by  his  heirs  *•  whether  the  infant 

19.  Milhous  V.  Sally,  43  S.  C.  318,  6.  Peck  v.  Brummagim,  31  Cat.  440, 
21  S.  E.  268,  885,  49  A.  S.  R.  834.  89  Am.  Dec.  195. 

20.  Bowen   v.    Lansing,   129    Midi.  7.  See  Executors  and  Admu^istra- 
117,  88  N.  W.  384,  95  A.  S.  B.  427,  tors. 

57  L.R.A.  643.  8.  Note:  112  A.  S.  R.  1026, 1027. 

1.  Champion  v.  Brown,  6  Johns.  Ch.       9.  Haven  v.  Foster,  9  Pick.  (Mass.) 
(N.  Y.)  398,  10  Am.  Dec.  343.  112,  19  Am.  Dec.  353;  Wanamaker  v. 

2.  Hallett  v.  Alexander,  50  Colo.  37,  Van  Buskirk,  1  N.  J.  Eq.  685,  23  Am. 
114  Pac.  490,  Ann.  Cas.  1912B  1277,  Dec.  478.    See  Mobtqaobs. 

34  L.R.A.(N.S.)  328;  ChUes  v.  Cole-  10.  Holden  v.  Dunn,  144  111.  413, 

man,  2  A.  K.  Marsh.   (Ky.)   296,  12  33  N.  E.  413,  19  L.R.A.  481. 

Am.  Dec.  396;  Terrel  v.  Cropper,  9  11.  Holden  v.  Dunn,  144  111.  413,  33 

Mart.  (0.  S.)  (La.)  350,  13  Am.  Dec.  N.  E.  413,  19  L.R.A.  481. 

309.  12.  Holden  v.  Dunn,  144  lU.  413,  33 

3.  Small  V.  Small,  56  Kan.  1,  42  N.  E.  413,  19  L.R.A.  481. 
Pac.  323,  54  A.  S.  R.  581,  30  L.R.A.  13.  See  supra,  par.  79. 

243.  14.  Note:  112  A.  S.  R.  1022. 

4.  Peck  V.  Brummagim,  31  Cal.  440,       16.  Scott  v.  Purcell,  7  Blackf.  (Ind.) 
89  Am.  Dec.  195;  Small  v.  Small,  56  66,  39  Am.  Dec.  453. 

Kan.  1,  42  Pac.  323,  54  A.  S.  B.  581,  16.  Breckenridge  v.  Ormsby,  1  J.  J. 
30  L.R.A.  243.  Marsh.   (Ky.)   236,  19  Am.  Dec.  71; 

5.  See  infra,  par.  89.  Harvey  v.  Briggs,  68  Miss.  60,  8  So, 
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died  before  or  after  attaining  his  majority,  and  the  same  is  true  as 
to  contracts  of  an  infant  relating  to  realty.^'  If  the  ancestor  is  a 
minor  at  the  time  of  his  death  and  the  heir  is  also  a  minor,  the  latter 
is  allowed  the  full  statutory  period,  after  attaining  his  own  majority, 
in  which  to  disaffirm,  and  is  not  required  to  do  so  within  the  time 
limited  to  the  ancestor  had  he  lived.*^  The  personal  representatives  of 
an  infant  have  a  right  to  disaffirm  his  contracts  relating  to  person- 
alty.** The  heirs*"  or  representatives  of  a  person  of  unsound  mind 
may  generally  avoid  his  deed.* 

89.  Conveyances  in  Fraud  of  Heirs. — As  a  general  rule  the  only 
right  of  the  heirs  is  to  so  much  of  the  estate  of  the  ancestor  as  he 
has  not  disposed  of  at  the  time  of  his  death.*  Hence  they  cannot 
set  aside  valid  sales  or  conveyances  of  his  property  made  by  him  dur- 
ing his  lifetime  as  being  of  themselves  in  fraud  of  their  rights.*  This 
doctrine  applies  even  though  the  conveyance  is  merely  voluntary  and 
is  made  with  a  design  to  prevent  an  heir  from  inheriting.*  But  the 
transaction  must  be  real  and  not  a  mere  colorable  device  whereby  the 
ancestor  seeks  to  retain  his  property  until  his  death  without  the  inci- 
dent of  descent.*  Of  course  in  states  where  the  doctrine  of  forced 
heirship  obtains  and  the  ancestor  is  not  permitted  to  deprive  his  forced 
heirs  of  that  portion  of  the  property  which  the  statute  gives  to  them, 
such  heirs  may  set  aside  sales  or  conveyances  of  property  by  the  ances- 
tor which  are  in  fraud  of  their  rights  as  heirs.  In  order  to  have 
such  a  conveyance  set  aside,  however,  they  must  allege  facts  show- 
ing that  it  was  in  fraud  of  their  rights  as  heirs.'  The  rights  of  a 
husband  or  wife  in  this  connection  are  treated  in  another  portion  of 
this  article.' 

274,  10  LJI.A.  62;  Harris  v.  Ross,  80  S.  R.  581,  30  LJt.A.  243. 

Mo.  89,  56  Am.  Rep.  411;  Searcy  v.  8.  Flowers  v.  Tlowers,  89  Ga.  632, 

Hunter,  81  Tex.  644,  17  S.  W.  372,  15  S.  E.  834,  18  L.R.A.  75;  SmaU  v. 

26  A.  S.  R.  837;  Blake  v.  HoUands-  Small,  56  Kan.  1,  42  Pac.  323,  54  A. 

worth,  71  W.  Va.  387,  76  S.  E.  814,  S.  R.  581,  30  L.B.A.  243. 

43  L.R.A.(N.S.)  714  and  note.  4.  Rhodes  v.  Meredith,  260  lU.  138, 

17.  Note:  43  L.R.A.(N.S.)  715.  102  N.  E.  1063,  Ann.  Gas,  1914D  416; 

18.  Harris  y.  Roes,  86  Mo.  89,  56  Jones  t.  Sommerville,  78  Miss.  269,  28 
Am.  Rep.  411.  So.  940,  84  A.  S.  R.  627. 

19.  Note:  43  L.R.A.(N.S.)  716.  5.  Smith  v.  Smith,  22  Colo.  480,  46 

20.  Breckenridge  v.  Ormsby,  1  J.  J.  Pac.  128,  55  A.  8.  R.  142,  34  L.R.A. 
Marsh.   (Ky.)  236,  19  Am.  Dec.  71;  49;  SmaU  v.  Small,  56  Kan.  1,  42  Pac. 
WaU  V.  Hill,  1  B.  Mon.  (Ky.)   290,  323,  54  A.  S.  R.  581,  30  L.B.A.  243. 
36  Am.  Dec.  578.  6.  Terrel  v.  Cropper,  9  Mart.   (0. 

1.  Breckenridge  v.  Ormsby,  1  J.  J.   S.)   (La.)  350,  13  Am.  Dec.  309. 
Marsh.  (Ky.)  236,  19  Am.  Dec.  71.  7.  As   to  status   of  a  widower   or 

2.  Flowers  v.  Flowers,  89  Oa.  632,  widow  in  this  connection,  see  supra, 
15  S.  E.  834,  18  L.R.A.  75;  Small  v.  par.  49,  51. 

SmaU,  56  Kan.  1,  42  Pac.  323,  54  A. 
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VII.  Liability  of  Estate,  Heirs,  and  Distributees  fob  Debts 
AND  Contracts  of  Ancestor 

Relative  Rights  of  Heirs,  Distributees,  and  Crediton 

90.  In  General. — Under  the  early  common  law  the  realty  could 
not  be  subjected  to  the  payment  of  the  ancestor's  debts  unless  expressly 
charged  therewith.*  Later  the  English  rule  was  that  the  heir  was 
liable  for  only  certain  classes  of  debts,*  such  as  debts  of  record  *• 
and  specialty  debts,**  in  which  he  was  specifically  named  **  and  for 
which  he  was  liable  because  of  the  expre^  t«rms  of  the  obligation.*' 
Even  as  to  these  he  was  liable  only  to  the  extent  to  which  he  received 
property  from  the  estate.**  Still  later,  by  statute  3  and  4  William 
and  Mary,  lands  became  assets  to  pay  debts  by  simple  contract  as 
well  as  those  by  specialty,  and  the  heir  was  made  subject  to  suit 
for  the  same  in  equity,  creditors  by  specialty  having  preference.** 
In  this  country  the  realty  as  well  as  the  personalty  is  now  subject  to 
the  payment  of  the  debts  of  the  decedent,**  regardless  of  whether  such 

8.  Piscus  V.  Moore,  121  Ind.  547,  23  am,  17  N.  C.  173,  22  Am.  Dec.  738. 
N.  E.  362,  7  L.R.A.  235;  Marvin  v.  Notes:  48  Am.  Dec.  395;  112  A.  S. 
Bowlby,  142   Mich.   245,  105  N.   W.   R.  1018. 

751,  113  A.  S.  R.  574,  7  Ann.  Cas.  12.  Brown  v.  Bashford,  11  B.  Mon. 
559,  4  L.R.A.(N.S.)  189;  Moody  v.  (Ky.)  67,  52  Am.  Dec.  559;  Muldoon 
Peyton,  135  Mo.  482,  36  S.  W.  621,  v.  Moore,  55  N.  J.  L.  410,  26  Ati.  892, 
58  A.  S.  R.  604;  Ticknor  v.  Harris,  21  L.R~A..  89;  McCarthy  v.  Mullen,  82 
14  N.  H.  272,  40  Am.  Dec.  186;  Wor-  N.  J.  L.  379,  82  AU.  51,  39  L.R.A. 
ley  V.  Taylor,  21  Ore.  589,  28  Pac.  (N.S.)  688 ;  Worley  v.  Taylor,  21  Ore. 
903,  28  A.  S.  R.  771.  589,  28  Pac.  903,  28  A.  S.  R.  771. 

Note:79  A.  S.  R.  82.  Notes:   48  Am.   Dec.  395;  112  A. 

9.  McDado  v.  Burch,  7  Ga.  559,  50   S.  R.  1018  et  seq. 

Am.  Dec.  407.  13.  Campbell's  Case,  2  Bland  (Md.) 

10.  Brown  v.  Bashford,  11  B.  Mon.  209,  20  Am.  Dec.  360;  Van  Bibber  v. 
(Ky.)  67,  52  Am.  Dec.  559;  Ticknor  Reese,  71  Md.  608,  18  Atl.  392,  6 
V.  Harris,  14  N.  H.  272,  40  Am.  Dec  L.R.A.  332. 

186.  14.  See  infra,  par.  102. 

Notes:  48  Am.  Dec.  395;  112  A.  S.  15.  McDade  v.  Burch,  7  Ga.  559,  50 

R.  1018.  Am.  Dec.  407;  McClure  v.  Dee,  115  la. 

11.  McClure  v.  Dee,  115  la.  546,  88  546,  88  N.  W.  1093,  91  A.  S.  R.  181. 
N.  W.  1093,  91  A.  S.  R.  181;  Brown  v.  Note:  48  Am.  Dec.  395. 
Bashford,  11  B.  Mon.  (Ky.)  67,  52  16.  Kirtley  v.  Holmes,  107  Fed.  1, 
Am.  Dec.  559;  Campbell's  Case,  2  46  C.  C.  A.  102,  52  L.R.A.  738;  Lang 
Bland  (Md.)  209,  20  Am.  Dec.  360;  v.  Brown,  21  Ala.  179,  56  Am.  Dec. 
Van  Bibber  v.  Reese,  71  Md.  608,  18  244;  In  re  Packer's  Estate,  125  Cal. 
Atl.  892,  6  L.R.A.  332;  Ticknor  v.  396,  58  Pac.  59,  73  A.  S.  R.  58  and 
Harris,  14  N.  H.  272,  40  Am.  Dec.  note;  Garden  v.  Derrickson,  2  Del.  Ch. 
186;  La  Foy  v.  La  Foy,  43  N.  J.  Eq.  386,  95  Am.  Dec.  286;  Union  Bank  v. 
206,  10  Atl.  266,  3  A.  S.  R.  302;  Mul-  Powell,  3  Fla.  175,  52  Am.  Dec.  367; 
doon  V.  Moore,  55  N.  J.  L.  410,  26  Atl.  McCoy  v.  Morrow,  18  111.  519,  68  Am. 
892,  21  L.R.A.  89;  McCarthy  v.  Mul-  Dec.  578;  Fiscus  v.  Moore,  121  Ind. 
len,  82  N.  J.  L.  379,  82  Atl.  51,  39  547,  23  N.  E.  362,  7  L.R.A.  235; 
L.R.A.(N.S.)  688;  Robards  v.  Worth-  McClure  v.  Dee,  115  la.  546,  88  N. 
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debts  arise  out  of  simple  contracts  or  otherwise.*'  Though  gener- 
ally real  estate  is  not  regarded  strictly  as  assets  in  the  hands  of  the 
personal  representative,**  but  as  such  only  sub  mode,**  it  has  been 
said  that  subject  to  the  special  claims  of  the  surviving  spouse  it  is 
in  the  last  resort  as  much  and  as  truly  assets  as  personal  property.*' 
In  any  event  all  creditors  are  entitled  to  satisfaction  out  of  the  prop- 
erty.* The  debts  are  generally  regarded  as  liens  on  the  real  estate,' 
which  can  be  removed  only  by  payment  or  by  lapse  of  time.'  No 
part  of  the  estate  can  regularly  go  to  the  heirs  until  after  the  debts 
have  been  paid.* 

W.  1093,  91  A.  S.  R.  181;  Black  ▼.  17.  Rohrbaugh  v.  Hamblin,  57  Kan. 
EUiott,  63  Kan.  211,  65  Pac.  215,  88  393,  46  Pae.  705,  57  A.  S.  R.  334  j 

A.  S.  R.  239;  Brown  v.  Bashford,  11  Brown  v.  Bashford,  11  B.  Mon.  (Ky.) 

B.  Mon.  (Ky.)  67,  52  Am.  Dec.  559;  67,  52  Am.  Dec.  559;  Campbell's  Case, 
Wilson  V.  Miller,  30  Md.  82,  96  Am.  2  Bland  (Md.)  209,  20  Am.  Dec.  360; 
Dec.  568;  Van  Bibber  v.  Reese,  71  Ticknor  v.  Harris,  14  N.  H.  272,  40 
Md.  608,  18  Atl.  892,  6  L.R.A.  332;  Am.  Dec  186;  Muidoon  v.  Moore,  55 
Buss  V.  Alpaugb,  US  Mass.  369,  19  N.  J.  L.  410,  26  Atl.  892,  21  L.R.A, 
Am.  Rep.  404;  Marvin  v.  Bowlby,  142  89  and  note;  McCarthy  v.  Mullen,  82 
Mich.  245,  105  N.  W.  751,  113  A.  S.  N.  J.  L.  379,  82  AU.  51,  39  L.R.A. 
R.  574,  7  Ann.  Cas.  559,  4  L.R.A.  (N.S.)  688;  Bruch  v.  Lantz,  2  Raw]« 
(N.S.)  189;  Moody  v.  Peyton,  135  Mo.   (Pa.)   392,  21  Am.  Dec.  458. 

482,  36  S.  W.  621,  58  A.  S.  R.  604;  Notes:  48  Am.  Dec.  395;  112  A.  S. 
Perry  v.  Strawbridge,  209  Mo.  621, 108  R.  1018. 

S.  W.  641,  123  A.  S.  R.  510,  14  Ann.  18.  Marvin  v.  Bowlby,  142  Mich. 
Cas.  92, 16  L.R.A.(N.S.)  244;  Goodall  245,  105  N.  W.  751,  113  A.  S.  R.  574, 
V.  MarshaU,  11  N.  H.  88,  35  Am.  Dec.  7  Ann.  Cas.  559,  4  L.R.A.(N.S.)  189; 
472;  Ticknor  v.  Harris,  14  N.  H.  272,  Nichols  v.  Day,  32  N.  H.  133,  64  Am. 
40  Am.  Dec.  186;  Muidoon  v.  Moore,  Dec.  358. 

55  N.  J.  L.  410,  26  Atl.  892,  21  L.R.A.  19.  Union  Bank  v.  Powell,  3  Fla. 
89;  McCarthy  v.  Mullen,  82  N.  J.  L.  175,  52  Am.  Dec.  367;  McCoy  v.  Scott, 
379,  82  Atl.  51,  39  L.R.A.(N.S.)  688;  2  Rawle  (Pa.)  222,  19  Am.  Dec.  640. 
Perry  v.  Adams,  98  N.  C.  167,  3  S.  E.  20.  Moody  v.  Peyton,  135  Mo.  482, 
729,  2  A.  S.  R.  326;  Worley  v.  Taylor,  36  S.  W.  621,  58  A.  S.  R.  604;  Faran 
21  Ore.  589,  28  Pac.  903,  28  A.  S.  R.  v.  Robinson,  17  Ohio  St.  242,  93  Am. 
771  and  note;  Bruch  v.  Lantz,  2  Rawle  Dec.  617. 

(Pa.)  392,  21  Am.  Dec.  458;  Smith  v.       1.  Chamberlayne  v.  Temple,  2  Rand. 
Seaton,  117  Pa.  St.  382,  11  Atl.  661,   (Va.)  384,  14  Am.  Dec.  786. 
2  A.  S.  R.  668;  Milhous  v.  Sally,  43       2.  McCoy  v.  Morrow,  18  lU.  519,  68 
S.  C.  318,  21  S.  E.  268,  885,  49  A.  Am.  Dee.  578;  McCarthy  v.  Mullen, 
S.  R.  834;  Brock  v.  Kirkpatrick,  60  82  N.  J*.  L.  379,  82  Atl.  51,  39  L.R.A. 
S.  C.  322,  38  S.  E.  779,  85  A.  S.  R.   (N.S.)    688;   Faran  v.  Robinson,  17 
847;  O'Conner  v.  O'Conner,  88  Tenn.  Ohio  St.  242,  93  Am.  Dec.  617;  Bruch 
76,  12  S.  W.  447,  7  L.R.A.  33;  Fisk  v.  Lantz,  2  Rawle  (Pa.)  392,  21  Am. 
V.  Norvel,  9  Tex.  13,  58  Am.  Dec.  128;  Dec.  458;  Smith  v.  Seaton,  117  Pa. 
Trent  v.  Trent,  Gilmer  (Va.)  174,  9  St.  382,  11  Atl.  661,  2  A.  S.  R.  668. 
Am.  Dec  594;  Snckley  v.  Rotchford,      Note:  112  A.  S.  R.  1021. 
12  Gratt.  (Va.)  60,  65  Am.  Dec.  240;       8.  Note:  112  A.  S.  R.  1021  et  seq. 
Crawford  v.  Turner,  58  W.  Va.  600,       4.  Higgins  v.  Johnson,  14  Ark.  309, 
52  S.  E.  716,  112  A.  S.  R.  1014  and  60  Am.  Dec.  544;  Milhous  v.   Sally, 
note.  43  S.  C.  318,  21  S.  E.  268,  885,  49 

Note:  48  Am.  Dec.  395.  A.  S.  R.  834. 
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91.  Subordination  of  Heirs  to  Creditors. — Since  the  whole  of  the 
estate  is  now  liable  to  be  taken  to  pay  the  debts  of  an  intestate,'  the 
rights  of  the  heirs  in  the  real  property  of  their  ancestor  are  subordi- 
nate to  the  claims  of  his  creditors.*  Their  title  may  be  wholly  or 
partially  divested  if  the  personalty  is  insufficient  for  the  payment  of 
such  claims,'  provided  there  is  a  deficiency  of  personal  .property ;  * 
for  they  take  Uieir  title  subject  to  such  debts  '  and  to  the  lien  of  the 
administrator  for  the  purpose  of  paying  them.**  In  states  where  the 
personalty  goes  to  the  heirs,  they  take  it  also  subject  to  the  ancestor's 
debts,**  and  the  expenses  of  administration.*' 

92.  Subjection  of  Rights  of  Heirs  to  Powers  and  Lien  of  Admin- 
istrator.— ^The  powers  of  the  administrator  over  realty,  notwithstand- 
ing the  title  of  the  heirs,  inhere  in  his  status  as  the  representative 
of  the  intestate.**  Accordingly,  the  heirs  take  their  ancestor's  realty 
subject  to  the  administrator's  statutory  right  to  rent  it  in  the  course 
of  the  administration  of  the  estate  **  or  to  sell  so  much  of  it  aa  may 

5.  See  sapra,  par.  90,  91.  2  Rawle  (Pa.)  222, 19  Am.  Dec.  640; 

6.  Beckett  v.  Selover,  7  Cal.  215,  Smith  v.  Seaton,  117  Pa.  St.  382,  11 
68  Am.  Dec.  237;  Magel  v.  Milligan,  Atl.  661,  2  A.  S.  R.  668;  Combs  v. 
150  Ind.  582,  50  N.  E.  564,  65  A.  S.  Young,  4  Yerg.  (Tenn.)  218,  26  Am. 
R.  382;  Bruch  v.  Lontz,  2  Rawle  (Pa.)  Dec.  225;  Anslev  v.  Baker,  14  Tex.  607, 
392,  21  Am.  Dec.  458.  65  Am.  Dec.  136;  Soye  v.  McCallister, 

7.  See  supra,  par.  69.  18  Tex.  80,  67  Am.  Dee.  689;  Powers 

8.  See  infra,  par.  99, 100.  v.  Morrison,  88  Tex.  133,  30  S.  W. 

9.  State  V.  Williams,  131  Ala.  56,  851,  53  A.  S.  R.  738,  28  L.R.A.  521; 
30  So.  782,  90  A.  S.  R.  17;  Smith  v.  Oxsheer  v.  Nave,  90  Tex.  568,  40  S. 
Olmstead,  88  Cal.  582,  26  Pac.  521,  W.  7,  37  L.R.A.  98;  Crawford  v.  Tnr- 
22  A.  S.  R.  336,  12  L.R.A.  46;  In  re  ner,  58  W.  Va.  600,  52  S.  E.  716, 
Porter's  Estate,  129  Cal.  86,  61  Pac.  112  A.  S.  R.  1014  and  note. 

609,  79  A.  S.  R.  78  and  note;  Mur-  Notes:  44  Am.  Dec.  336;  48  Am. 

dock  V.  Mitchell,  30  Ga.  74,  76  Am.  Dec.   396;  12  A.   S.  R.  93;   112   A. 

Dec.  624;  Smith  v.  McConnell,  17  111.  S.  R.  1020  et  seq. 

135,  63  Am.  Dec.  340;  Walbridge  v.  10.  Beckett  v.  Selover,  7  Cal.  215, 

Day,  31  111.  379,  83  Am,  Dec.  227;  68  Am.  Dec.  237;  Hubbard  v.  Ricart, 

O'Keefe  v.  Behrens,  73  Kan.  469,  85  3  Vt.  207,  23  Am.  Dec.  198;  Austin 

Pac.  555,  9  Ann.  Cas.  867,  8  L.R.A.  v.  Bailey,  37  Vt.  219,  86  Am.  Dec 

fN.S.)    354;   Marvin  v.   Bowlby,  142  703. 

Mich.  245,  105  N.  W.  751,  113  A.  S.  11.  Beckett  v.  Selover,  7  Cal.  215, 

R.  574,  7  Ann.   Cas.  559,  4  L.R.A.  68  Am.  Dec.  237;  In  re  Porter's  Es- 

(N.S.)  189;  Hanson  v.  Nygaard,  105  tate,  129  Cal.  86,  61  Pac.    659,  79  A. 

Minn.  30,  117  N.  W.  235,  127  A.  S.  S.  R.  78;  Fisk  v.  Norvel,  9  Tex.  13, 

R.  523;  Ticknor  v.  Harris,  14  N.  H.  58  Am.  Dec.  128;  Ansley  v.  Baker, 

272,  40  Am.  Dec.  186;  Morris  v.  Mow-  14  Tex.  607,  65  Am.  Dec.  136. 

att,  2  Paige  Ch.  (N.  Y.)  586,  22  Am.  Note:  48  Am.  Dec.  396. 

Deij.  661;  Faran  v.  Robinson,  17  Ohio  12.  In  re  Porter's  Estate,  129  Cal. 

St.  242,  93  Am.  Dec.   617;   Carr  v.  86,  61  Pac.  659,  79  A.  S.  R.  78. 

Hull,  65  Ohio  St.  394,  62  N.  E.  439,  13.  See  supra,   par.  69-73. 

87  A.  S.  R.  623,  58  L.R.A.  641;  Mc-  14.  Steele  v.  Steele,  64  Ala.  438,  38 

Pherson  v.  Cunliff,  11  Serg.  &  R.  (Pa.)  Am.  Rep.  15. 
422. 14  Am.  Dec.  642;  McCoy  V.  Scott, 
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be  necessary  for  the  payment  of  the  intestate's  debte,*'  whenever  so 
authorized  by  order  of  court  *•  or  in  any  manner  prescribed  by  law.*' 
While  the  heirs  take  by  descent,  the  administrator's  lien  is  created 
by  the  act  of  the  ancestor  in  creating  a  debt,  and  therefore  by  virtue 
of  prior  contract,  for  when  one  contracts  a  debt  he  creates  a  contingent 
lien  which,  on  his  death,  attaches  to  ail  his  property.**  In  other 
words,  when  the  contract  is  made  it  is  implied  that  not  only  the  par- 
ties thereto  but  their  respective  estates  shall  be  bound  thereby.**  In 
some  states  the  heirs  take  subject  to  the  expenses  of  administration.** 
In  others  such  expenses  are  not  a  liability  against  the  land  except 
where  it  has  been  sold  for  the  payment  of  debts.* 

93.  Exempt  Property;  Share  of  Widow  as  Heir;  Property  Deeded 
to  Heirs. — ^In  some  stat^i  both  real  and  personal  property  which  is 
exempt  from  execution  descends  to  the  widow  and  children  free  from 
all  liabilities  of  the  decedent.*  The  widow  is  also  sometimes  given  cer- 
tain of  the  personalty  free  from  liability  for  debts.*  So,  too,  it  is 
sometimes  provided  that  the  wearing  apparel  of  the  deceased,  together 

Note:  40  h.RA.  321  et  seq.  Note:  12  A.  S.  R.  93. 

15.  Rohrbaugh  v.  Hamblin,  57  Kan.       17.  Walbridge  v.  Day,  31  HI.  379, 
393,  46  Pac.  705,  57  A.  S.  R,  334;   83  Am.  Dec.  227;  Faran  v.  Robinson, 
Black  T.  EUiott,  63  Ean.  211,  65  Pac.   17  Ohio  St.  242,  93  Am.  Dee.  617. 
215,  88  A.  S.  R.  239;  Van  Bibber      Note:  23  Am.  Dec.  200.    See  Exec- 
T.  Reese,  71  Md.  608,  18  Atl.  892,  6  xrroRS  akd  Admikistrators. 

L.RJl.  332;   Marvin  v.   Bowlby,  142  18.  Beckett  v.  Selover,  7  CaJ.  215, 

Mich.  245,  105  N.  W,  751,  113  A.  S.  68  Am.  Dec.  237. 

R.   574,  7   Ann.   Cas.  559,  4  L.R.A.  19.  Armstrong  v.  Annstrong,  1  Ore. 

(N.S.)  189.  207,  75  Am.  Dec.  555. 

Note:  112  A.  S.  R.  1018  et  seq.  20.  Smith  t.  Olmstead,  88  Cal.  582, 

16.  Steele  v.  Steele,  64  Ala.  438,  38  26  Pac.  521,  22  A.  S.  R.  336, 12  L.R.A. 
Am.  Rep.  15;  Taylor  v.  Crook,  136  46;  In  re  Porter's  Estate,  129  Cal. 
Ala.  354,  34  So.  905,  96  A.  S.  R.  26;  86,  61  Pac.  659,  79  A.  S.  R.  78;  Van 
Beckett  v.  Selover,  7  Cal.  215,  68  Am.  Bibber  v.  Reese,  71  Md.  608,  18  Atl. 
Dec.  237;  McDade  v.  Burch,  7  Qa.  559,  892,  6  L.R.A.  332;  Marvin  v.  Bowlby, 
50  Am.  Dec.  407;  Smith  v.  McConnell,  142  Mich.  245,  105  N.  W.  751,  113 
17  111.  135,  63  Am.  Dec.  340;  Taylor  A.  S.  R.  574,  7  Ann.  Cas.  559,  4 
V.  Fickas,  64  Ind.  167,  31  Am.  Rep.  LJl.A.(N.S.)  189;  Hanson  v.  Ny- 
114;  Fiscus  v.  Moore,  121  Ind.  547,  23  gaard,  105  Minn.  30,  117  N.  W.  235, 
N.  E.  362,  7  LJI.A.  235;  In  re  Acken,  127  A.  S.  R.  523;  Ferry  v.  Adams, 
144  la.  519, 123  N.  W.  187,  Ann.  Cas.  98  N.  C.  367,  3  S.  E.  729,  2  A.  S.  R. 
1912A  1166;  Smith  v.  Becker,  62  Kan.  326. 

541,  64  Pac.  70,  53  L.R.A.  141;  Black  Note:  12  A.  S.  K   93. 

V.  Elliott,  63  Kan.  211,  65  Pac.  215,  1.  Taylor  v.   Crook,  136  Ala.  354, 

88  A.  S.  R.  239;  Hanson  v.  Nygaard,  34  So.  905,  96  A.  S.  R.  26;  Carr  v. 

105  Minn.  30, 117  N.  W.  235,  127  A.  Hull,  65  Ohio  St.  394,  62  N.  B.  439,  87 

S.  R.  523;  Kolara  v.  Brown,  108  Minn.  A.  S.  R.  623,  58  L.R.A.  641.    See  Ex- 

60,  121  N.  W.  229,  133  A.  S.  R.  410;  ecutors  and  Administrators. 

Goodall  V.  Marshall,  11  N.  H.  88,  35  2.  Whitcomb  v.  Reid,  31  Miss.  567, 

Am.  Dec.  472;  Douglass  v.  Massie,  16  66  Am.  Dec.  579, 

Ohio  271,  47  Am.  Dec.  375;  Carr  v.  S.  Smith  v.  Smith,  22  Colo.  480,  46 

Hull,  65  Ohio  St.  394,  62  N.  E.  439,  Pac.  128,  55  A.  S.  R.  142,  34  L.R.A. 

87  A.  S.  R.  623,  58  L.R.A.  641.  49. 
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with  Bibles,  school  books,  and  provisions  on  hand  at  his  death,  shall 
not  be  liable  for  his  debts.*  Neither  descent  nor  distribution  can 
make  subject  to  execution  for  payment  of  debts  any  portion  of  the 
homestead  inherited  and  occupied  by  a  person  who  is  not  by  deatiii  or 
by  subsequent  circumstances  taken  from  the  category  of  the  family  of 
the  owner.'  Aside  from  such  special  exemptions,  however,  a  widow 
takes  as  heir  or  distributee  of  her  deceased  husband  on  the  same  footing 
as  any  other  heir  and  receives  the  property  in  like  manner  liable 
for  her  husband's  debts.*  The  same  is  generally  true  as  to  property 
which  she  elects  to  take  in  lieu  of  dower.'  Where  the  grantees  in  a 
deed  are  described  as  the  heirs  and  legal  representatives  of  a  decedent 
it  is  prima  facie  evidence  that  the  consideration  moved  from  the  de- 
ceased, and  that  the  conveyance  was  made  to  such  grantees  not  in 
their  own  right  but  in  their  representative  capacity.  Consequently 
the  property  is  subject  to  payment  of  the  debts  of  the  deceased.' 

94.  Effect  of  Partition  or  Sale. — The  fact  that  real  property  has 
been  partitioned  among  the  heirs  does  not  affect  the  lien  thereon  for 
the  payment  of  debts  •  or  the  right  to  sell  it  therefor ;  *•  and  the  same 
is  true  of  a  sale  for  the  purpose  of  partition.^*  If  the  part  assigned 
to  an  heir  is  taken  for  the  payment  of  debts  he  must  depend  for  his 
indemnity,  if  any,  on  such  right  as  he  may  have  to  compensation  or 
redistribution  from  his  copartitioners.**  The  effect  in  this  regard 
of  a  voluntary  or  involuntary  alienation  of  an  heir's  interest  is  treated 
elsewhere  in  this  article.*'  It  is  a  general  rule  of  law  and  equity 
that  an  administrator  has  an  absolute  power  of  disposal  over  the 
whole  of  the  personal  effects  of  his  intestate  and  that  they  canuQt  be 
followed  by  creditors  into  the  hand  of  the  alienees.** 

95.  VaUdity  of  Debts;  Defenses. — The  proceeding  to  sell  the  realty 
is  in  effect  a  suit  by  the  creditors  against  the  heirs,  wherein  satisfac- 
tion is  claimed  out  of  the  estate  which  has  descended  to  them.*'  It 
is  a  substitute  for  the  common  law  action  against  the  heirs,  and  they 

4.  Coffinberry  v.   Madden,  30   Ind.       9.  Faran  v.  Robinson,  17  Ohio  St 
App.  360,  66  N.  E.  61,  96  A.  S.  R.  242,  93  Am.  Deft.  617. 
349.    As  to  widow's  allowance,  see  Ex-       10.  O'Keefe  v  Behrens,  73  Kan.  469, 
ECUT0B8  AND  Administratobs.  ^5  Pac.  555,  9  Ann.  Gas.  867,  8  L.R.A. 

6.  Cross  V.  Benson,  68  Kan.  495,  75   (N.S.)  354. 
Pac.  558,  64  L.R.A.  560.    See  Home-  ^J-]:  State  v.  Willmms,  131  Ala.  56, 
STEAD.  ^® J°J^2,  90  A.  S.  R.  17. 

6.  Howard  v.  Strode,  242  Mo.  210,  ^IKoT^^'  ^^f^^'  ^l  ^^'°  ^^^ 
146  S.  W.  792,  Ann.  cL.  1913C  1057.'  ^*!h   l^J^T  vll'  iIt^S^S*'''' 

S  W  993  ioYi '  S  R  353  si  ^'''  7  ^'"-  ^^  ^^-  «=«  E^cutohs 
S.  W.  993,  107  A.  S.  R.  353.     See  j^j^  Administoators. 

DowKB,  post,  par.  44.  15.  Steele  v.  Steele,  64  Ala.  438,  38 

8.  Soye  v.  McCaUister,  18  Tex.  80,  Am.  Rep.  15.     See  ExECtnoBa  ah* 

67  Am.  Dec.  689.  Administoatobs. 
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must  be  cited  and  given  a  hearing,  i*  The  question  to  be  determined 
is  whether  the  personalty  is  insufficient  to  pay  the  debts,  and  to  ascer- 
tain this  it  is'  obviously  necessary  to  inquire  what  debte  are  binding 
on  the  intestate  and  consequently  a  charge  on  the  estate.*'  Mani- 
festly if  there  are  no  debts  or  if  the  debts  which  once  were  enforce- 
able have  become  bflrred  by  the  statute  of  limitation,  no  necessity 
exists  for  the  exercise  of  the  power  reposed  in  the  administrator  by 
the  statute  to  sell  the  lands  of  the  heir.^*  So,  then,  as  against  the 
heir  or  his  successor  in  interest,  the  land  cannot  be  sold  by  an  admin- 
istrator to  pay  debts  unless  there  exists  at  the  time  of  the  sale  a  valid, 
legal  subsisting  demand  against  the  intratate.**  This  must  be  the 
status  or  condition  of  the  estate  at  the  time  the  decree  of  sale  is  ren- 
dered, and  this  status  must  continue  until  the  title  of  the  heir  is 
divested  by  the  proper  execution  of  the  decree.**  The  proceeding 
amounts  simply  to  a  re-examination  of>  the  claim  to  test  its  validity 
as  against  the  heir  and  to  procure  or  prevent  a  decree  for  the  sale 
of  the  land.*  Generally,  therefore,  the  heir  may  interpose  any  defense 
which  the  ancestor  could  have  made  if  the  suit  had  been  brought 
against  him,*  even  though  the  claim  for  the  payment  of  which  the 
land  is  sought  to  be  sold  has  been  allowed  by  the  probate  court,  or 
a  judgment  thereon  has  been  recovered  against  the  administrator.' 
The  rights  of  the  creditors  against  the  heirs  may  be  lost  by  laches  * 
or  barred  by  limitations,*  but  the  statute  does  not  begin  to  run  until 
the  creditor  has  exhausted  his  remedy  against  the  representative.' 
In  such  proceedings  the  administrator  represents  the  creditors.'  He 
proceeds  in  their  right  and  antagonizes  the  claim  and  right  of  the 
heirs,  wherefore  he  cannot  make  any  admission  which  will  preju- 
dice the  heirs.'  So  far  as  the  personal  assets  are  concerned,  the  admin- 
istrator is  not  bound  to  plead  the  statute  of  Umitations,  and  he  is 
guilty  of  no  devastavit  in  failing  to  make  that  defense,  -  unless  he 

16.  Beckett  v.  Selover,  7  Cal.  215,  4.  Wallace  v.  Swepston,  74  Ark.  520, 
68  Am.  Dec  237.  86  S.  W.  398,  109  A.  S.  R.  94;  Brock 

17.  Steele  v.  Steele,  64  Ala.  438,  38  v.  Kirkpatrick,  60  S.  C.  322,  38  S.  E. 
Am.  Rep.  15.  779,  85  A.  8.  R.  847. 

18.  State  V.  Williams,  131  Ala.  56,  Note:  48  Am.  Dec.  397. 

30  So.  782,  90  A.  S.  R.  17.  6.  Taylor  v.  Crook,  136  Ala.  354,  34 

19.  Steele  v.  Steele,  64  Ala.  438,  38  So.  905,  96  A.  S.  R.  26;  Smith  t. 
Am.  Rep.  15;  State  v.  WiUiama,  131  Wildman,  178  Pa.  St.  245,  35  Atl. 
Ala.  56,  30  So.  782,  90  A.  S.  R.  17;  1047,  56  A.  S.  R.  760,  36  L.R.A.  834; 
Beckett  v.  Selover,  7  Cal.  215,  68  Am.  Brock  v.  Kirkpatrick,  60  S.  C.  322, 
Dee.  237.  38  S.  E.  779,  85  A.  S.  R.  847. 

20.  State  v.  Williams,  131  Ala.  56,  6.  Brock  v.  Kirkpatrick,  60  S.  C. 
30  So.  782,  90  A.  S.  R.  17.  322,  38  S.  E.  779,  85  A.  S.  R.  847. 

1.  Beckett  v.  Selover,  7  Cal.  215,  68  7.  Steele  v.  Steele,  64  Ala.  438,  38 
Am.  Dec.  237.  Am.  Rep.  15;  Beckett  v.  Selover,  7 

2.  Steele  v.  Steele,  64  Ala.  438,  38  Cal.  215,  68  Am.  Dec.  237. 

Am.  Rep.  15.  8.  Steele  v.  Steele,  64  Ala.  438,  38 

3.  See  infra,  par.  96.  Am.  Rep.  16. 
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is  guilty  of  negligence  or  acts  in  bad  faith  or  collusion  when  there 
is  doubt  of  the  justness  of  the  claim,*  but  as  against  the  heir  it  does 
not  rest  with  him  to  say  whether  the  bar  of  the  statute  sliall  be  inter- 
posed or  not.*' 

96.  Effect  of  Judgment  against  Administrator  or  Allowance  of 
Claim. — A  judgment  at  common  law  was  no  evidence  in  an  action 
against  the  heir  to  charge  the  realty.**  Similarly,  in  this  country  it  is 
very  generally  held  that,  while  the  personal  estate  is  bound  by  the 
allowance  of  a  claim  by  the  probate  court  in  favor  of  a  creditor,** 
or  by  a  judgment  against  the  administrator,**  in  proceedings  to  sell 
realty  the  heirs  are  not  concluded  either  by  the  allowance  of  a  claim 
against  the  estate  by  the  probate  court  **  or  by  the  recovery  of  a  judg- 
ment against  the  administrator  on  such  a  claim.**  Under  this  rule 
the  heirs  may  contest  the  legality  of  the  claim  *•  or  may  interpose 
any  defense  which  they  may  have,  to  the  same  extent  as  if  there  had 
been  no  previous  litigation.*'  Thus,  the  heirs  may  show  that  a  judg- 
ment was  collusively  recovered  on  a  debt  known  not  to  be  due,**  or 
that  the  debt  on  which  the  judgment  was  based  is  for  any  reason 
invalid  *•  or  barred  by  limitations,*"  and  the  last  though  the  admin- 
istrator has  previously  renewed  the  debt  so  barred.*  Reasons  given 
for  the  rule  are  that  the  real  estate  constitutes  no  part  of  the  assets 
under  administration,*  that  as  to  it  the  administrator  does  not  rep- 
resent the  heirs,*  that  so  far  as  their  interest  therein  is  concerned  his 
acts  are  not  their  acts,  but  are  res  inter  alios  acta,*  or  that  they  were 

9.  Stede  v.  Steele,  64  Ala.  438,  38  16.  Beckett  v.  Selover,  7  Cal.  215, 
Am.  Bep.  15.  See  Executors  akd  68  Am.  Dec.  237  and  note;  Black  v. 
Admikistkators.  Elliott,  63  Kan.  211,  65  Pac.  215,  88 

10.  See  infra,  par.  96.  A.  S.  R.  239. 

11.  Beckett  v.  Selover,  7  Cal.  215,  17.  Steele  v.  Steele,  64  Ala.  438,  38 
68  Am.  Dec.  237.  Am.  Rep.  15. 

12.  Black  V.  Elliott,  63  Kan.  211,  65  18.  Nichols  v.  Day,  32  N.  H.  133, 
Pac.  215,  88  A.  S.  R.  239.  64  Am.  Dec.  358. 

13.  Nichols  V.  Day,  32  N.  H.  133,  64  19.  Black  v.  Elliott,  63  Kan.  211, 
Am.  Dec.  358.  65  Pac.  215,  88  A.  S.  R.  239. 

14.  Beckett  v.  Selover,  7  Cal.  215,  68  20.  Steele  v.  Steele,  64  Ala.  438,  38 
Am.  Dec.  237  and  note;  Black  v.  Elli-  Am.  Rep.  15;  Brock  v.  Kirkpatrick, 
ott,  63  Kan.  211,  65  Pac.  215,  88  A.  60  S.  C.  322,  38  S.  E.  779,  86  A.  8. 
S.  R.  239.  R.  847. 

Note:  65  Am.  Dec.  121  et  seq.  1.  Steele  v.  Steele,  64  Ala.  438,  38 

15.  Steele  t.  Steele,  64  Ala.  438,  38  Am.  Rep.  15. 

Am.  Rep.  15;  Smith  v.  McConnell,  17  2.  Nichols  v.  Day,  32  N.  H.  133,  64 
ni.  135,  63  Am.  Dec.  340;  Birely  v.  Am.  Dec.  358. 

Staley,  5  Gill  &  J.  (Md.)  432,  25  Am.  3.  Black  v.  EUiott,  63  Kan.  211,  65 
Dec.  303;  Nichols  v.  Day,  32  N.  H.  Pac.  215,  88  A.  S.  R.  239;  Niohob 
133,  64  Am.  Dec.  358;  Brock  v.  Kirk-  v.  Day,  32  N.  H.  133,  64  Am.  Dec.  358. 
Patrick,  60  S.  C.  322,  38  S.  E.  779,  4.  Steele  v.  Steele,  64  Ala.  438,  38 
85  A.  S.  R.  847.  Am.  Rep.  15. 

Note:  65  Am.  Dec.  124  et  seq. 
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not  parties  to  the  previous  proceedings  to  establish  the  claim,*  nor 
parties  or  privies  to  the  judgment,*  but  are  brought  into  the  case  only 
when  the  application  to  sell  is  made,  and  then  for  the  first  time  have 
an  opportunity  to  question  the  validity  of  the  claim.'  Manifestly, 
therefore,  the  rule  does  not  apply  where  the  heirs  have  the  right  to 
defend  the  suit,  control  the  proceedings  and  take  steps  for  further 
hearing,  and  avail  themselves  of  that  right.  In  such  case  they  are 
bound  by  the  judgment.^  In  some  states,  moreover,  the  judgment 
against  ihe  administrator  is  conclusive  evidence  of  the  indebtedness 
adjudged  by  it,  unless  impeached  for  fraud  or  mistake  or,  perhaps^ 
for  culpable  negligence  of  the  administrator  in  the  defense  of  the 
action  in  which  it  was  obtained.'  So  also,  in  some  states  the  approval 
by  the  probate  court  of  a  claim  which  has  been  allowed  by  the  admin- 
istrator is  a  quasi  judgment  against  the  estate  and  can  be  annulled 
only  on  a  direct  proceeding  to  set  aside  the  approval  on  the  ground 
of  fraud  or  mistake,  which  proceeding  must  be  instituted  within  a 
reasonable  time  after  the  rendition  of  the  judgment  of  approval.** 
97.  Liability  on  Contracts  of  Ancestor  Generally. — In  his  capacity 
as  personal  representative  the  administrator  is  bound  by  the  intes- 
tate's contracts,  whether  tiiey  specifically  so  recite  or  not.  He  is  also 
liable  in  damages  for  a  breach  of  contract  by  the  intestate  during  his 
lifetime.**  But  with  the  exception  of  covenants  running  with  the 
land,**  heirs  were  not  liable  at  common  law  on  their  ancestor's  con- 
tracts and  covenants  unless  expressly  bound  thereby.*'  Later,  how- 
ever, this  rule  was  changed  by  statute  in  England ;  **  and  in  this  coun- 
try the  estate  is  liable  for  the  fulfilment  of  the  ancestor's  personal 
obligations,**  and  the  heirs  are  generally  liable  for  a  breach  of  their 

6.  Beckett  v.  Selover,  7  Cal.  215,  68  11.  Drummond  v.  Crane,  159  Mass. 

Am.  Dee.  237.  577,  35  N.  E.  90,  38  A.  S.  R.  460, 

6.  Brock  V.  Kirkpatrick,  60  S.  C.  23  L.R.A.  707.     See  Execdtobs  and 
322,  38  S.  E.  779,  85  A.  S.  R.  847.  Administrators. 

7.  Steele  v.  Steele,  64  Ala.  438,  38  12.  McClure  v.  Dee,  115  la.  546,  88 
^-  o^F'i  i  ^^^1^''"  o''q7^b7T  N.  W.  1093,  91  A.  S.  R.  181.     See 
Sn-  ^^k^%       o^^^k^^'    9??«r«  CovmiANTS,  vol.  7,  pp.  1099-1106. 
a" Q^'p^oqq *"•  ^^^'  ®^  ^^'-  ^^^'  ^®  13.  McClure  v.  D^ef  115  la.  546,  88 

8   Nichols  V    Dav    32  N    H    133    ^-  ^-  ^°^^''  ^^  ^-  S-  K.  181:  Rohr- 

64  Am  K  ^8  ''*"&^  ^-   Hamblin,  57  Kan.  393,  46 

9.  Moody' V.  Peyton,  135  Mo.  482,  ^%- J^^' ,^I^\  W^^.to    ...    . 
36  S.  W.  621,  58  A.  S.  R.  604;  Faran  „  ^otes:  112  A.  S    R.  1018;  126  A. 
V.  Robinson,  17  Ohio  St.  242,  93  Am.  S-  «■   376;   21   L.R.A.  90,   91.     See 
Dec.  617.    See  Executors  and  Admin-  supra,  par.  91. 

ISTBATORS.  14-  Note:  126  A.  S.  R.  376.     See 

10.  Moore  v.  Hillebrant,  14  Tex.  312,  also  supra,  par.  92. 

65  Am.  Dec.  118  and  note;  Oiddings  15.  Perry  v.  Strawbridge,  209  Mo. 
V.  Steele,  28  Tex.  732,  91  Am.  Dec.  621, 108  S.  W.  641,  123  A.  S.  R.  510, 
336.     See  Exboctors  and  Adminis-  14  Ann.  Cas.  92, 16  L.R.A.(N.S.)  244. 
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ancestor's  covenants  to  the  extent  of  the  assets  received.**  The  quee- 
tions  as  to  how  far  a  contract  to  give  one's  estate  to  another  by  will 
is  binding,  and  what  instruments  operate  as  or  constitute  valid  wills, 
are  treated  elsewhere  in  this  work.*' 

98.  Leases  and  Contracts  to  Convey. — Where  a  lease  giving  to  the 
lessee  an  option  to  purchase  is  by  its  terms  binding  on  the  heira  and 
legal  representatives  of  the  lessor,  the  right  to  exercise  tbe  option  is 
not  affected  by  the  death  of  the  lessor,  and  if  the  heirs  take  the  land 
and  accept  the  rent  they  are  bound  to  convey  to  the  lessee  on  his 
exercising  the  option.  A  requirement  of  service  of  notice  on  the  heirs 
of  an  election  to  exercise  such  an  option  is  met  by  notice  to  the 
oldest  and  managing  heir,  and  his  refusal  to  convey,  for  all  the  heirs 
must  join  in  the  conveyance  in  order  to  give  a  good  and  sufficient  deed 
and  the  refusal  by  one  is  tantamount  to  a  refusal  by  all.**  The  heirs 
of  a  vendee  of  realty  are  not  personally  liable  for  the  purchase  price 
of  the  land,  and  a  personal  decree  should  not  be  rendered  against 
them  therefor.  The  decree  should  be  that  unless  they  pay  the  debt 
within  some  reasonable  time,  specified  in  the  decree,  the  lands  shall 
be  sold.**  The  vendee's  heirs  may  sue  for  a  cancellation  of  the  con- 
tract of  sale  where  the  vendor  for  a  great  length  of  time  fails  to  make 
title  according  to  his  bond.  If  the  vendor  is  dead  his  personal  estate 
is  liable  to  refund  the  purchase  money  with  interest,  and  where  there 
is  no  administration  the  heirs  of  the  vendee  may  pursue  the  personal 
property  in  the  hands  of  the  vendor's  heirs.  But  as  the  liability  of  the 
vendor's  heirs  is  in  consequence  of  having  received  the  personal 
estate  and  not  from  any  contract  of  their  ancestor,  the  recovery  cannot 
exceed  the  amount  of  the  personal  assets  received  by  them.  At  com- 
mon law  they  cannot  be  held  liable  to  refund  in  respect  to  the  lands 
descended  to  them,  though  they  are  specially  bound  in  the  bond  and 
would  therefore  be  liable  in  an  action  thereon.*"  Statutes  in  some 
states  specifically  provide  that  where  any  person  who  is  bound  by 
any  contract  to  convey  real  estate  shall  die  before  making  the  con- 
veyance, the  person  entitled  thereto  may  bring  specific  performance 
to  enforce  the  performance  of  the  contract  by  the  heirs,  devisees,  or 
personal  representatives  of  the  decedent.*  The  fact  that  distributees 
who  have  received  a  portion  of  the  estate  of  a  decedent,  who  contracted 

16.  Booth  V.  Starr,  5  Day  (Conn.)  17.  See  Wills. 

275,  5  Am.  Dec.  149;  Rohrbaugh  v.  18.  Rockland-Rockport  Lime  Co.  v. 

Hamblin,  57  Kan.  393,  46  Pac.  705,  Leary,  203  N.  Y.  469,  97  N.  E.  43, 

57  A.  S.  R.  334;  Douglass  v.  Loftus,  Ann.  Cas.  1913B  62. 

85  Kan.  720,  119  Pac.  74,  Ann.  Cas.  19.  Wade    v.    Greenwood,    2    Rob. 

1913A  378,  L.R.A.  1915B  797;  Wood  (Va.)  474,  40  Am.  Dec.  759. 

V.  Bollard,  151  Mass.  324,  25  N.  E.  20.  Humble  v.   Hinkson,  3   A.   K. 

67,  7  L.R.A.  304;  Foote  v.  Clark,  102  Marsh.  (Ky.)  468,  13  Am.  Dec.  195. 

Mo.  394, 14  S.  W.  981, 11  L.R.A.  861.  1.  Cutler  v.  Meeker,  71  Neb.  732, 

Notes:  126  A.  S.  R.  376;  21  L.R.A.  99  N.  W.  514,  8  Ann.  Cas.  951. 
89.    See  infra,  par.  104. 
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to  procure  covenantees  to  release  a  covenantor  from  his  obligation, 
may  be  called  dpon  to  contribute  towards  the  damages  which  may 
be  recovered  for  the  breach  of  such  contract,  will  not  preclude  them 
from  exercising  their  right  as  covenantees  to  enforce  the  covenant, 
where  their  liability  will  in  no  event  be  co-extensive  with  their  claim, 
and  there  is  no  means  of  determining  what  such  liability  will  be.* 

99.  Liability  as  between  Realty  and  Personalty. — ^In  the  absence 
of  a  testamentary  provision  to  the  contrary,'  the  general  rule  is  that 
the  personal  estate  is  the  proper  fund  for  the  payment  of  debts  and 
must  first  be  applied  thereto,*  even  though  the  real  estate  is  charged 
therewith.'  Generally,  where  this  rule  obtains,  in  order  to  charge 
the  realty  it  must  be  alleged  and  proved  that  there  is  no  personal 
estate  or  that  it  is  insufficient,*  though  in  states  where  the  heir  may 
be  sued  in  the  first  instance  such  an  allegation  is  not  always  neces- 
sary.' Waste  of  the  personalty  by  the  administrator  has  been  held 
not  to  release  the  land  from  its  secondary  liability,^  but  there  is 

2.  Wood  V.  Bullard,  151  Mass.  324,  (N.  T.)  229,  8  Am.  Dec.  492;  Rogers 
25  M.  E.  67,  7  L.R.A.  304.  v.  Rogers,  3  Wend.   (N.  Y.)  503,  20 

3.  Woriey  v.  Taylor,  21  Ore.  589,  Am.  Dee.  716 ;  Sweeney  v.  Warren,  127 
28  Pac.  903,  28  A.  S.  B.  771;  O'Conner  N.  Y.  426,  28  N.  E.  413,  24  A.  S.  B. 
V.  O'Conner,  88  Tenn.  76,  12  S.  W.  468;  Olmstead  v.  Latimer,  158  N.  Y. 
447,  7  L.RA.  33.  313,  53  N.  E.  5,  43  L.R.A,  685;  Bo- 

4.  Steele  v.  Steele,  64  Ala.  438,  38  bards  v.  Wortham,  17  N.  C.  173,  22 
Am.  Rep.  15;  State  v.  Williams,  131  Am.  Dec.  738;  Newby  v.  Skinner,  21 
Ala.  66,  30  So.  782,  90  A.  S.  B.  17;  N.  C.  488,  31  Am.  Dee.  397;  Carr  v. 
Beekett  v.  Selover,  7  Cal.  215,  68  HaU,  65  Ohio  St.  994,  62  N.  £.  439, 
Am.  Dec  237;  Whitney  v.  KimbaU,  4  87  A.  S.  R.  623,  58  L.B.A.  641;  Wor- 
Ind.  546,  68  Am.  Dec.  638;  Taylor  v.  ley  v.  Taylor,  21  Ore.  589,  28  Pac 
Fickas,  64  Ind.  167,  31  Am.  Bep.  903,  28  A.  S.  B.  771;  McPherson  v. 
114;  Fiscus  v.  Moore,  121  Ind.  547,  Cunliflf,  11  Serg.  &  B.  (Pa.)  422,  14 
23  N.  E.  362,  7  URA.  235;  In  re  Am.  Dec  642;  McCoy  v.  Scott,  2 
Acken,  144  la.  519,  123  N.  W.  187,  Bawle  (Pa.)  222,  19  Am.  Dec.  640; 
Ann.  Cas.  1912A  1166;  Bohrbangh  v.  Foster's  Appeal,  74  Pa.  St.  391,  13 
Hamblin,  57  Kan.  393,  46  Pac.  705,  Am.  Bep.  553;  Brock  v.  Kirkpatrick, 
57  A.  S.  B.  334;  Smith  v.  Becker,  62  60  S.  C.  322,  38  S.  E.  779,  85  A.  S. 
Kan.  541,  64  Pac.  70,  53  L.B.A.  141;  B.  847;  0'Conn«r  v.  O'Conner,  88 
Black  V.  Elliott,  63  Kan.  211,  65  Pac  Tenn.  76,  12  S.  W.  447,  7  L.B.A.  33; 
215,  88  A.  S.  B.  239;  McCampbell  v.  Crawford  v.  Turner,  58  W.  Va.  600, 
McCampbeU,  5  Litt.  (Ky.)  92, 15  Am.  52  S.  E.  716,  112  A.  S.  B.  1014  and 
Dec  48;  Birely  v.  Staley,  5  Gill  &  note. 

J.  (Md.)  432,  25  Am.  Dec  303;  Wil-  Notes:  48  Am.  Dec.  396;  112  A.  S. 

son  V.  Miller,  30  Md.  82,  96  Am.  Dec  B.  1019  et  seq.;  21  L.B.A.  93. 

568;  "Van  Bibber  v.  Beese,  71  Md.  608,  5.  Sogers  v.  Eogers,  3  Wend.   (N. 

18   Atl.  892,  6  L.E.A.  332:  Marvin  T.)  503,  20  Am,  Dec  716;  Poster's 

V.  Bowlby,  142  Mich.  245,  105  N.  W.  Appeal,  74  Pa.  St.  391,  15  Am.  B«p, 

751, 113  A.  S.  B.  574,  7  Ann.  Cas.  559,  553. 

4  L.RJl.(N.S.)   189;  Hanson  v.  Ny-  6.  Notes:  48  Am.  Dec.  396;  112  A. 

gaard,  105  Minn.  30,  117  N.  W.  235,  S.  B.  1020;  21  L.BA.  93. 

127  A.  S.  B.  523;  Goodall  v.  Marshall,  7.  Note:  21  L.R.A.  93. 

11  N.  H.  88,  35  Am.  Dee.  472;  Cham-  8.  Smith  v.  Seaton,  117  Pa.  St  382, 

berland  v.  Codrington,  3  Johns.  Ch.  11  Atl.  661,  2  A.  S.  R.  668. 
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authority  to  the  effect  that  such  waste  is  not  a  sufficient  ground  for 
the  subjection  of  the  realty.*  In  some  states,  however,  realty  is  placed 
on  the  same  footing  with  personalty  as  to  distribution  and  liability 
for  debts,*"  so  that  it  may  be  subjected  in  the  hands  of  the  heirs 
regardless  of  the  sufficiency  of  the  personalty,**  unless  some  equitable 
reason  exists  for  requiring  the  creditor  to  proceed  first  against  the 
personalty,**  which  involves  a  subject  fully  treated  elsewhere  in  this 
work.** 

100.  Exoneration  of  Realty. — ^The  lien  of  a  docketed  judgment 
must  be  satisfied  out  of  the  personalty  if  it  is  sufficient  for  that  pur- 
pose.** So  also,  money  due  on  a  contract  for  the  purchase  of  land 
by  a  decedent  is  payable  out  of  the  personal  estate,*'  though  secured 
by  a  mortgage  on  the  land  *•  or  a  vendor's  lien.*'  And  while  the  heir 
may  waive  his  right  by  disposing  of  the  land  without  application  for 
aid  in  its  redemption,*^  if  the  creditor  elects  to  subject  the  land  the 
heir  will  be  reimbursed  out  of  the  personalty. *•  This  rule  applies 
equally  to  liens  assumed  by  the  ancestor  in  such  manner  as  to  render 
them  his  personal  obligations,  though  he  did  not  create  them ;  ** 
similarly,  an  heir  of  real  estate  will  be  subrogated  to  the  rights  of  a 
creditor  by  specialty  who  has  proceeded  against  the  real  estate  de- 
scended and  will  be  allowed  to  reimburse  himself  out  of  the  personal 
estate.*  But  where  lands  descend  subject  to  a  charge  not  created  by 
the  intestate  and  which  was  never  his  personal  debt  the  heir  cannot 
call  on  the  personal  estate  to  have  the  lands  exonerated  from  the 
burden.*  In  some  states  mortgaged  land  is  the  primary  fund  for  the 
payment  of  debts  secured  by  mortgage,*  and  if  there  is  no  personal 

9.  Note:  112  A.  S.  R.  1021.  Note:  112  A.  S.  R.  1022. 

10.  McDade  v.   Burch,  7   Ga.  559,       18.  Haven  v.  Foster,  9  Pick.  (Mass.) 
50  Am.  Dec.  407;  Suckley  v.  Botch-  112,  19  Am.  Dec.  353. 

ford,  12  Grat.  (Va.)  60,  65  Am.  Dec.  19.  O'Conner  v.  O'Conner,  88  Tenn. 
240.  76,  12  S.  W.  447,  7  L Jl.A.  33. 

11.  Note:  112  A.  S.  B.  1020.  20.  Cumberland    v.    Codrington,    3 

12.  Suckley  v.  Rotchford,  12  Grat.  Johns.  Oh.  (N.  T.)  229,  8  Am.  Dec. 
(Va.)  60,  65  Am.  Dee.  240.  492;  O'Conner  v.  O'Conner,  88  Tenn. 

13.  See  Marshauno  Assets.  76,  12  S.  W.  447,  7  L.B.A.  33. 

14.  Note:  112  A.  S.  B.  1022.  Note:  112  A.  S.  R.  1022. 

15.  Champion   v.  Brown,  6  Johns.       1.  Chase  v.  Lockerman,  11  Gill  &  J. 
Ch.  (N.  Y.)  398,  10  Am.  Dec.  343;   (Md.)  185,  35  Am.  Dee.  277. 
Landrum  v.  Hatcher,  11  Rich.  L.  (S.       2.  Cumberland     v.    Codrington,    3 
C.)  54,  70  Am.  Dec.  237.  Johns.  Ch.  (N.  T.)  229,  8  Am.  Deo. 

Note:  7  L.R.A.  33.  492;  O'Conner  v.  O'Conner,  88  Tenn. 

16.  Haven  v.  Foster,  9  Pick.  (Mass.)   76,  12  S.  W.  447,  7  LJl.A.  33  and 
112,  19  Am.  Dec.  353;  O'Conner  v.  note. 

O'Conner,  88  Tenn.  76,  12  S.  W.  447,  3.  Olmstead  v.  Latimer,  158  N.  Y. 
7  L.R.A.  33  and  note.  313,  53  N.  E.  5,  43  L.R.A.  685. 

Note:  112  A.  S.  R.  1022.  Notes:  112  A.  S.  R.  1022;  7  L.R.A. 

17.  O'Conner  v.  O'Conner,  88  Tenn.  33. 
76, 12  S.  W.  447,  7  L.R.A.  33. 
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estate  or  if  it  has  been  exhausted  the  heirs  are  liable  for  any  deficiency 
to  the  extent  of  their  interests  in  the  realty.*  Even  if  the  personal 
estate  of  a  purchaser  of  incumbered  land  is  charged  with  the  incum- 
brance that  fact  will  not  bind  the  personal  estate  of  his  heir  after  the 
land  has  again  descended.' 

101.  Status  of  Descended  Realty  Where  There  Is  a  Will.— Where 
there  is  a  will  the  property  not  thereby  devised  descends  to  the  heirs 
subject  to  all  charges  made  thereon  by  the  will.*  In  such  a  case  the 
decedent's  estate  is  liable  for  his  debts  in  the  following  order:  (1) 
the  general  personal  property;  (2)  property  specifically  and  expressly 
devised  to  be  sold;  (3)  descended  property;  (4)  property  specifically 
devised  but  charged  generally  with  the  payment  of  debts.'  The  second 
and  third  rules  exchange  places,  however,  where  the  property  set 
apart  for  the  payment  of  debts  is  charged  generally  and  not  specially.* 
Descended  land  is  always  liable  before  specific  devises.*  It  must  pay 
all  debts  for  which  the  real  estate  is  liable,  in  exoneration  of  all  but 
residuary  legacies  or  of  other  lands  specifically  devised  for  the  pay- 
ment of  debts;  *"  but  the  heir  is  entitled  to  have  the  land  exonerated 
out  of  the  residuum  of  the  personalty  as  against  the  residuary  legatee.*' 
Where  there  is  no  residuum  the  heir  must  bear  the  burden.**  The 
order  of  liability  of  the  several  classes  of  property  comprising  the 
total  estate  will  not  be  disturbed  unless  the  testator's  intention  to 
alter  it  plainly  appears,**  as  where  he  devises  land  to  his  heir  and 
thus  gives  him  the  preference  of  a  devisee  so  far  as  concerns  debts, *> 
though  he  really  takes  as  heir  because  of  the  more  favored  title.** 

Extent  of  Heir's  Liability 

102.  Personal  Liability  Generally. — ^Under  the  Spanish  and  Mexi- 
can law  the  heirs  become  personally  responsible  for  the  decedent's 

4,  Olmstead  ▼.  Latimer,  158  N.  Y.  10.  Robards  v.  Wortham,  17  N.  C. 

313,  53  N.  E.  5,  43  L.R.A.  685.  173,  22  Am.  Dec.  738. 

6.  Cnmberland    v.     Codriugton,    3  11.  Cha.se  v.  Loekennan,  11  Gill  & 

Johns.  Ch.  (N.  T.)  229,  8  Am.  Dec.  J.  (Md.)  185,  35  Am.  Dec.  277;  Rob- 

492.  ards  v.  Wortham,  17  N.  C.  173,  22 

6.  Going  V.  Emerv,  16  Pick.  (Mass.)  Am.  Dec.  738;  Landrum  v.  Hatcher', 
107,  26  Am.  Dec.  645;  Trent  v.  Trent,  11  Rich.  L.  (S.  C.)  54,  70  Am.  Dec. 
Gilmer  (Va.)  174,  9  Am.  Dec.  594.  237. 

7.  McCampbell  v.  MeCampbell,  5  12.  Robards  v.  Wortham,  17  N.  C. 
Litt.  (Ky.)  92, 15  Am.  Dec.  48;  Stires  173,  22  Am.  Dec.  738. 

V.  Stires,  5  N.  J.  Eq.  224,  43  Am.  Dec.       13.  Sweeney  v.  Warren,  127  N.  Y. 

626;  Sweeney  v.  Warren,  127  N.  Y.  426,  28  N.  E.  413,  24  A.  S.  R.  468; 

426,  28  N.  E.  413,  24  A.  S.  R.  468.  Robards  v.  Wortham,  17  N.  C.  173, 

8.  MeCampbell    v.    McCampbell,    5  22  Am.  Dec.  738. 

Litt.  (Ky.)  92,  15  Am.  Dee.  48.  14.  Robards  v.  Wortham,  17  N.  C. 

9.  Chase  v.  Loekennan,  11  Gill  &  J.  173,  22  Am.  Dec.  738. 
(Md.)  185,  35  Am.  Dec.  277;  Robards  16.  See  supra,  par.  3. 
V.   Wortham,  17  N.  C.  173,  22  Am. 

Dec.  738. 
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debts  where  they  accept  the  estate.**  So,  the  law  of  Louisiana  based 
on  Koman  law  holds  a  universal  heir  or  legatee  who  accepts  the 
succession  unconditionally  to  be  personally  bound  for  all  the  ancestor's 
debts,  though  he  is  allowed  the  Ijenefit  of  an  inventory  if  he  claims 
it,  whereby  he  may  limit  his  liability  to  the  value  of  the  estate  at 
the  ancestor's  death.*'  But  at  common  law  the  heir  was  liable,  if  at 
all,  in  respect  to  the  debts  and  covenants  of  his  ancestor  only  to  the 
extent  of  the  value  of  the  property  descending  to  him,*'  except  in 
cases  of  false  pleading  and  the  like.*'  When  sued  for  the  debt  of  his 
ancestor,  he  could,  by  confessing  the  action  and  showing  what  lands  he 
had  by  descent,  limit  the  recovery  to  a  judgment  specially  to  be 
levied  of  the  lands  descended.**  As  a  rule  in  this  country  the  heirs 
are  not  personally  liable,*  except,  in  some  states,  where  they  have 
alienated  the  property  inherited  by  them,*  or  in  the  case  of  false  swear- 
ing and  the  like.'  Their  obligation  to  pay  such  debts  does  not  rest 
on  contract  but  on  their  possession  of  property  of  such  decedent.* 
Therefore  they  are  bound  to  answer  only  for  his  debts  and  contracts 
with  property  received  from  him,'  and  while  they  are  liable  to  the 
extent  of  the  real  and  personal  property  so  received  by  them,*  their  lia- 
bility, either  at  law  or  in  equity,  is  limited  to  what  comes  to  them  from 
him,  whether  the  property  which  they  thus  receive  is  personalty  or 
realty.'  If  they  receive  nothing  from  the  estate,  there  is  no  liability  on 
their  part.'    If  they  have  received  land  or  assets  they  are  responsible 

'  16.  Ansley  v.  Baker,  14  Tex.  607,  Va.  600,  52  S.  B.  716,  112  A.  S.  R. 

65  Am.  Dec.  136.  1014  and  note. 

Note:  75  Am.  Dec.  560.  Notes:  48  Am.  Dec.  396;  21  LJt.A, 

17.  Note:  21  L.R.A.  89,  94.  89  et  seq. 

18.  McClure  v.  Dee,  115  la.  546,  88  2.  See  infra,  par.  128. 
N.  W.  1093,  91  A.  S.  R.  181;  Camp-  3,  See  infra,  par.  103. 
beU's  Case,  2  Bland   (Md.)   209,  20  4.  Note:  112  A.  S.  R.  1018. 

Am.  Dec.  360;  Van  Bibber  v.  Reese,  5.  Hill  v.  Gianelli,  221  111.  286,  77 
71  Md.  608, 18  Atl.  892,  6  LJI.A.  332;  N.  E.  458, 112  A.  S.  R.  182. 
Buss  V.  Alpaugh,  118  Mass.  369,  19  6.  MeClure  v.  Dee,  115  la.  546,  88 
Am.  Rep.  464;  Ticknor  v.  Harris,  14  N.  W.  1093,  91  A.  S.  R.  181;  Doug- 
N.  H.  272,  40  Am.  Dec.  186;  Muldoon  lass  v.  Loftus,  85  Kan.  720,  119  Pac. 
V.  Moore,  55  N.  J.  L.  410,  26  Atl.  892,  74,  Ann.  Cas.  1913A  378,  L.R.A. 
"21  L.R.A.  89;  McCarthy  V.  Mullen,  82  1915B  797;  Russ  v.  Alpaugh,  118 
N.  J.  L.  379,  82  Atl.  51,  39  L.R.A.  Mass.  369,  19  Am.  Rep.  464. 
(N.S.)   688.  Note:  21  L.R.A.  89  et  seq. 

Notes:  48  Am.  Dec.  395  et  seq.;  112  7.  Note:  112  A.  S.  R.  1018  et  seq. 
A.  S.  R.  1024.  8.  Shannon   v.   DiUon,   8   B.   Mon. 

19.  See  infra,  par.  103.  (Ky.)  389,  48  Am.  Dec.  394;  Birely 

20.  Muldoon  v.  Moore,  55  N.  J.  L.  v.  Staley,  5  Gill  &  J.  (Md.)  432,  25 
410,  26  Atl.  892,  21  L.R.A.  89;  Mc-  Am.  Dee.  303;  Emerson  v.  Gaither, 
Carthy  v.  Mullen,  82  N.  J.  L.  379,  82  103  Md.  564,  64  Atl.  26,  7  Ann.  Cas. 
Atl.  51,  39  L.R.A.(N.S.)  688.  1114,  8  LJl.A.(N.S.)  738;  Powers  v. 

1.  Wilson  V.  Miller,  30  Md.  82,  96  Morrison,  88  Tex.  133,  30  S.  W.  851, 
Am.  Dec.  568;  Brock  v.  Kirkpatrick,   53  A.  S.  R.  738,  28  L.R.A.  521. 
60  S.  C.  322,  38  S.  E.  779,  85  A.  S.       Note:  112  A.  S.  R.  1018  et  seq. 
R.  847;  Crawford  v.  Turner,  58  W. 
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only  to  the  extent  of  their  inheritance.*  In  states  where  the  creditor  is 
permitted  to  proceed  directly  against  the  heir  the  remedy  is  said  to  be 
in  effect  an  Eiction  at  law  to  enforce  a  lien  on  the  lands  descended, 
provided  they  have  not  been  alienated.**  In  such  an  action  no  per- 
sonal responsibility  is  imposed  if  the  defendant  pleads  property,  but 
the  judgment  and  consequent  execution  are  special  and  limited  in 
their  effect  to  the  lands  descended.**  And  the  responsibility  of  the 
heir  is  measured  by  the  amount  of  property  actually  received  by  him 
and  not  by  the  amount  of  the  estate  vesting  in  him ;  the  property  so 
received  being  valued  as  of  the  date  of  the  anctetor's  death,  without 
interest.**  Where  several  heirs  are  proceeded  against,  each  is  charge- 
able only  with  his  pro  rata  share.**  If,  however,  one  or  more  heirs 
become  insolvent  before  the  debt  is  paid  the  others  are  liable  for  the 
whole  debt,  each  in  his  proportion  of  the  property  inherited.** 

103.  Heir's  Liability  as  Affected  by  His  Answer  or  Nature  of  Assets 
Received. — ^At  common  law  if  the  heir  permitted  judgment  to  pa^ 
against  him  by  confession,  without  showing  the  assets  descended,  or 
by  non  sum  informatus  or  nil  dicit,  or  falsely  pleaded  riens  per 
descent,  the  judgment  was  general  as  if  on  the  debt  of  the  heir.  A 
similar  provision  is  found  in  the  statute  3  and  4  William  and  Mary, 
also  in  the  laws  of  some  of  the  American  states.*'  And  the  common 
law  rule  that  a  title  or  interest  which  could  not  be  subjected  to  the 
judgment  by  l^al  proceedings  on  it  did  not  constitute  such  assets  as 
rendered  the  heir  liable,  as  in  the  case  of  an  equity  of  redemption  or 
a  vested  remainder  on  an  unexpired  freehold  estate,**  has  generally 
been  abrogated  by  statute.  But  where  the  inherited  lands  are  situated 
in  another  state  they  are  not  regarded  as  rendering  the  heir  liable  to 
the  extent  of  their  value,  especially  where  it  does  not  appear  that  such 
lands  could  be  subjected  to  the  payment  of  debts  in  the  state  of  their 
situs.  The  laws  of  one  state  cannot  subject  to  process  on  a  judgment 
therein  against  an  heir  lands  located  in  another  state  nor  render  them 
liable  for  the  debts  of  the  deceased  owner  dying  in  such  other  state.*' 

9.  Notes:  U2  A.  S.  R.  1018  et  seq.;  14.  Notes:  112  A.  S.  R.  1026;  21 
21  L.R.A.  89  et  seq.  L.R.A.  94. 

10.  McCarthy  v.  Mullen,  82  N.  J.  15.  Muldoon  v.  Moore,  55  N.  J.  L. 
L.  379,  82  AU.  51,  39  L.R.A.(N.S.)  410,  26  Atl.  892,  21  L.R.A.  89;  Mc- 
688.  Carthy  v.  Mullen,  82  N.  J.  L.  379,  82 

11.  Muldoon  V.  Moore,  55  N.  J.  L.  Atl.  51,  39  L.R.A.(N.S.)  688. 

410,  26  Atl.  892,  21  L.R.A.  89  and  16.  Brown  v.  Bashford,  11  B.  Mon. 

note;   McCarthy  v.  Mullen,  82  N.  J.  (Ky.)   67,  52  Am.  Dec.  559;  Combs 

L.  379,  82  Atl.  51,  39  L.R.A.(N.S.)  v.  Young,  4  Yerg.   (Tenn.)   218,  26 

688.  Am.  Dec.  225. 

12.  Note:  112  A.  S.  R.  1019.  17.  Brown  v.  Bashford,  11  B.  Mon. 
IS.  Adams  v.  Holeombe,  Harp.  Eq.  (Ky.)  67,  52  Am.  Dec.  559. 

(S.  C.)  202, 14  Am.  Dec.  719.  See  Cokplict  or  Laws,  vol.  5,  pp. 

Note:  112  A.  S.  R.  1025  et  seq.        929,  930. 
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• 

104.  Liability  of  Heir,  Devisee,  or  Administrator  of  Heir. — Where 
the  heir  dies  before  action  brought  the  common  law  allowed  the  cred- 
itor to  sue  the  heir  of  the  heir  and  so  on  through  any  number  of 
inheritances.  The  liability  in  respect  of  the  lands  devolved  upon  the 
heirs  of  the  heir  and  not  upon  his  personal  representatives.  The 
action,  except  for  false  pleading  or  the  like,  was  in  effect  an  action 
to  enforce  a  lien  which  followed  the  lands  so  long  as  they  passed 
by  successive  inheritances.  This  rule  still  obtains  under  the  statutes 
of  some  states,  where  the  land  has  not  been  alienated  before  suit 
brought,  and  the  action  may  be  maintained  against  not  only  heirs 
and  devisees  but  also  the  heirs  of  heirs,  devisees  of  heirs,  heirs  of 
devisees,  and  devisees  of  devisees,  so  long  as  the  lands  of  the  orig- 
inal debtor  remain  in  the  hands  of  any  person  by  descent  or  devise.*' 
The  liability  is  limited,  however,  as  in  the  case  of  the  first  heir,  to 
the  extent  of  the  property  received.  And  where  the  heir  has  become 
personally  liable  to  such  extent  by  reason  of  having  alienated  the 
property  during  his  lifetime  the  indebtedness  devolves  upon  the  admin- 
istrator and  the  ^tion  must  be  brought  against  him.  Some  courts 
have  treated  the  question  as  being  whether  or  not  a  cause  of  action 
is  given  against  the  heir  of  a  deceased  heir  or  devisee,  and  have  held 
that  such  heir  or  devisee  is  not  liable  for  the  debts  or  obligations 
of  the  ancestor  or  testator." 

105.  Nature  of  Right  to  Subject  Property. — The  heirs  or  next  of 
kin  of  a  deceased  person  can  be  held  hable  for  his  debts  only  in  the 
cases  and  in  the  manner  prescribed  by  statute.*'  The  claims  of  the 
creditors  against  their  debtor's  property,  however,  are  secured  by  the 
constitutional  inhibition  against  impairment  of  the  obligation  of 
contracts.  Moreover  the  law  cannot  be  so  changed  after  a  man's 
death  as  to  exempt  his  estate  from  the  payment  of  those  debts  cre- 
acted  in  his  lifetime.*  The  power  of  the  legislature  by  a  general  law 
to  subject  the  real  property  to  the  payment  of  intestates'  debts  can- 
not be  questioned,*  but  how  far  this  may  be  done  by  special  acts 
referring  to  particular  estates  or  to  particular  creditors  is  not  within 
the  scope  of  this  article.*  So,  too,  the  right  to  sell  the  realty  for  the 
payment  of  debts  is  purely  statutory,  and  no  sale  can  be  made  except 
when  authorized  by  the  statute  nor  except  for  the  purposes  and  in 

18.  McCarthy  v.  Mullen,  82  N.  J.  207,  75  Am.  Dec.  555. 

L.  379,  82  Atl.  51,  39  L.R.A.(N.S.)  2.  In  re  Packer,  125  Cal.  396,  58 

688  and  note,  Pac.  59,  73  A.   S.  R.  58  and  note; 

Note:  21  L.R.A.  89.  Kibby   v.    Chitwood,   4    T.    B.    Mon. ' 

19.  McCarthy  v.  MuUen,  82  N.  J.  (Ky.)  91,  16  Am.  Dec  143;  William- 
L.  379,  82  Atl.  51,  39  L.R.A.(N.S.)  son  v.  Williamson,  3  Smedes  &  M 
688  and  note.  (Miss.)  715,  41  Am.  Dec.  636. 

20.  Note:  112  A.  S.  R.  1018  et  seq.      3.  See  Constitctiokal  Law,  vol.  6, 
1.  Armstrong  v.  Armstrong,  1  Ore.   pp.  373  et  seq. 

106 


Digitized  by 


Google 


9  E.  C.  L.  DESCteNT  AND  DISTRIBUTION  (  106 

the  manner  therein  prescribed.*  At  common  law  if  a  creditor  of  a 
decedent  desired  to  subject  such  decedent's  real  property  to  the  pay- 
ment of  his  claim  he  was  required  to  bring  his  action  directly  against 
the  heir  for  that  purpose.*  But  generally  in  this  country  the  creditor 
may  enforce  his  lien  through  administration  and  is  required  to  do 
so,  though  in  some  states  he  may  proceed  directly  against  the  heir 
by  an  action  at  law  or  a  suit  in  equity.* 

VIII.  Right  to  Charge  Inheritance  or  Distributive  Share  with 
Indebtedness  to  Estate 

As  Agcdntt  Heir  or  DiatribxUee 

106.  In  General. — In  most  jurisdictions  a  distributee's  share  in 
the  personalty  may  be  applied  by  the  administrator  in  payment  of 
the  distributee's  indebtedness  to  the  estate,'  and  in  some  states  this 
is  equally  true  as  regards  the  share  of  an  heir  in  the  real  property 
of  his  ancestor  or  the  proceeds  thereof,  though  some  courts  hold  to 
the  contrary.*  The  heir  or  distributee  owing  the  debt  must  either 
pay  it  or  take  his  share  in  the  debt  or  the  debt  as  a  part  of  his  share, 
as  the  case  may  be.'  No  legal  estate  vests  in  the  distributee  in  the 
first  instance  so  indefeasibly  as  to  exclude  the  administrator's  right 
of  set-off.  From  the  beginning  the  right  to  a  distributive  share  is 
subordinate  to  the  distributee's  indebtedness  to  the  estate.  If  he  is 
charged  with  the  indebtedness,  as  he  should  be,  he  can  receive  in 
the  way  of  a  distributive  share  only  what  remains  after  deducting 
that  indebtedness.  In  other  words,  his  right  to  claim  any  portion 
of  the  estate  is  limited  to  that  portion,  if  any,  which  is  in  excess  of 
what  he  owes  to  that  estate.*^  In  some  states  the  obligation  of  col- 
lating debts  due  to  the  estate  is  confined  to  children  or  descendants 
succeeding  to  their  fathers  and  mothers,  or  to  other  descendants.'^ 

4.  See  ExECUTOBS  and  Administra-  Mo.  112,  50  S.  W.  307,  73  A.  S.  R. 

TOBS.  374;   Ayres   v.   King,   168    Mo.   244, 

6.  Black  v.  Elliott,  63  Kan.  211,  65  67  S.  W.  558,  90  A.  S.  R.  452;  Batten 

Pac.  215,  88  A.  S.  R.  239.  v.  Allen,  5  N.  J.  Eq.  99,  43  Am.  Dec. 

6.  See  ExECOTORS  and  Administra-  630;  Lambright  t.  LEunbright,  74  Ohio 
TOES.  St.  198,  78  N.  E.  265,  6  Ann.  Cas. 

7.  Fiscns  t.  Moore,  121  Ind.  547,  807  and  note;  Powers  v.  Morrison,  88 
23  N.  E.  362,  7  L.R.A.  235;  Koons  v.  Tex.  133,  30  S.  W.  851,  53  A.  S.  R. 
Mellett,  121  Ind.  585,  23  N.  E.  95,  7  738,  28  L.R.A.  521;  Oxsheer  v.  Nave, 
L,.R.A.  231  and  note;  Bamett  v.  90  Tex.  568,  40  S.  W.  7,  37  L.R.A. 
Thomas,  36  Ind.  App.  441,  75  N.  E.  98. 

868,   114   A.   S.   R.   385;   Gosnell   v.  8.  See  infra,  par.  107. 

Flack,  76  Md.  423,  25  All.  411,  18  9.  Oxsheer  v.  Nave,  90  Tex.  568,  40 

I,.R.A.  158;  Marvin  v.  Bowlby,  142  S.'W.  7,  37  L.R.A.  98. 

Mich.  245,  105  N.  W.  751,  113  A.  S.  10.  Gosnell  v.  Flack,  76  Md.  423, 

R.  574,  7  Ann.  Cas.  559,  4  L.R.A.  25  Ati.  411,  18  L.R.A.  158. 

(N.S.)  189;  Lietman  v.  Lietman,  149  11.  Note:  7  Ann.  Cas.  565. 
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The  right  to  charge  legacies  or  devises  with  the  indebtedness  of  the 
legatee  or  devisee  is  treated  elsewhere  in  this  work.** 

107.  Real  Estate  or  Its  Proceeds. — There  is  a  conflict  of  authority 
as  to  whether  an  indebtedness  of  the  heir  may  be  charged  against 
his  share  of  the  real  estate.**  Some  courts  hold  that  it  may  be  done  ** 
at  least  where  the  heir  is  a  nonresident  and  insolvent,*'  and  that  in 
such  case  the  heir  is  not  entitled  to  a  partition  of  the  realty  where 
his  indebtedness  exceeds  the  value  of  his  share."  So  also,  in  a  num- 
ber of  cases  it  has  been  held  that  the  indebtedness  of  an  heir  may 
be  charged  against  his  share  of  a  fund  arising  from  the  sale  of  the 
intestate's  real  estate,*'  and  some  courts  hold  that  this  is  true  though 
the  debt  could  not  be  charged  against  the  share  of  the  heir  in  the 
realty  itself.  A  distinction  is  thus  made  between  a  proceeding  by  an 
administrator  to  acquire  priority  in  respect  to  real  estate  which  has 
descended  to  the  heir,  so  as  to  charge  upon  it  a  debt  due  the  estate, 
and  a  proceeding  by  an  heir  or  his  grantee  to  compel  the  adminis- 
trator to  pay  money  which  he  holds  in  the  capacity  of  adminis- 
trator, where  the  heir  has  already  received  all  he  is  entitled  to  out 
of  the  estate.  It  is  held  that  for  certain  purposes  of  administration 
and  distribution  money  thus  acquired  may  be  treated  as  having  the 
qualities  and  as  the  representative  of  the  real  estate,  but  it  is  never- 
theless money  which  has  come  into  the  hands  of  the  administrator  by 
operation  of  law  in  the  course  of  administering  the  estate;  but  that 
any  procedure  which  the  heir  or  his  grantee  or  assignee  may  institute 
to  get  it  out  of  the  administrator's  hands  brings  into  operation  and 
makes  available  the  right  of  set-off.**  It  has  also  been  declared 
that  the  rule  permitting  a  deduction  or  set-off  applies  where  real 
estate  has  been  ordered  to  be  sold  in  a  partition  proceeding  wherein 
the  respective  interests  of  the  parties  shall  be  determined  and  an  order 
made  for  distribution,  for  the  reason  that  otherwise  the  heir  who  is 
indebted  would  receive  a  larger  share  of  the  estate,  and  this  would 
result  in  an  unequal  distribution.**  But  other  courts  hold  that 
an  heir's  share  of  the  realty  is  not  chargeable  with  such  indebted- 

12.  See  Wills.  16.  Ayres  v.  King,  168  Mo.  244,  67 

13.  Marvin  v.  Bowlby,  142  Mich.  S.  W.  558,  90  A.  S.  R.  452  and  note. 
245,  105  N.  W.  751, 113  A.  S.  E.  574,  17.  Fiscus  v.  Moore,  121  Ind.  547, 
7  Ann.  Cas.  559  and  note,  4  L.R.A.  23  N.  E.  362,  7  L.R.A.  235;  Harnett 
(N.S.)  189  and  note.  v.  Thomas,  36  Ind.  App.  441,  75  N. 

14.  See  Barnett  v.  Thomas,  36  Ind.  E.  868,  114  A.  S.  R.  385;  Stenson  t. 
App.  441,  75  N.  E.  868,  114  A.  S.  R.  H.  S.  Halvoison  Co.,  28  N.  D.  151, 147 
385;  Ayres  v.  King,  168  Mo.  244,  67  N,  W.  800,  L.R.A.  1915A,  1179  and 
S.  W.  558,  90  A.  S.  R.  452  and  note;  note. 

Oxsheer  v.  Nave,  90  Tex.  568,  40  S.  Note:  7  Ann.  Cas.  564  et  seq. 

W.  7,  37  L.R.A.  98.                        »  18.  Fiscus  v.  Moore,  121  Ind.  547, 

Note:  7  Ann.  Cas.  564  et  seq.  23  N.  E.  362,  7  L.R.A.  235. 

15.  Ayres  v.  King,  168  Mo.  244,  67  19.  Barnett  v.  Thomas,  36  Ind.  App. 
S.  W.  558,  90  A.  S.  R.  452  and  note.  441,  75  N.  E.  868,  114  A.  S.  E.  385. 
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ness,  either  as  against  the  land  or  the  proceeds  of  the  sale  thereof 
in  tiie  hands  of  the  administrator,  and  that  such  indebtedness  is  to 
be  collected  by  proceedings  brought  the  same  as  for  collecting  any 
other  indebtedness  due  the  estate."  They,  however,  recognize  an 
exception  to  this  rule  where  the  indebtedness  of  the  heir  constitutes 
an  advancement.* 

108.  Nature  of  Right. — The  right  of  the  administrator  to  deduct 
the  indebtedness  due  from  a  distributee  is  usually  denominated  a 
right  of  set-off  or  of  retainer.*  Some  authorities,  however,  reject  this 
terminology  as  too  narrow  and  technical,  and  refer  the  right  of  the 
ffitate  in  the  premises  to  broad  principles  of  equity  whereby  the  rep- 
resentative of  the  estate  is  authorized  to  apply  the  share  of  the  debtor 
in  direct  payment  of  his  indebtedness  to  the  estate.*  It  is  deemed 
inequitable  that  the  debtor  should  be  given  his  distributive  share 
while  he  retains  in  his  own  hands  a  part  of  the  fund  out  of  which 
the  shares  of  all  must  be  paid.*  The  heir  or  distributee  makes  a 
demand  upon  the  administrator  in  respect  to  assets  in  his  hands 
as  administrator,  and  the  just  and  equitable  answer  is  that  the  per- 
son making  the  demand  has  already  in  his  hands  assets  belonging 
to  the  estate  in  excess  of  the  amount  of  the  distributive  share  which 
he  is  demanding.'  If  he  were  permitted  to  receive  his  full  distribu- 
tive share  and  at  the  same  time  escape  the  payment  of  his  debt,  he 
would  receive,  not  only  his  full  share,  but  that  share  augmented 
by  the  amount  of  his  indebtedness.*  Certain  it  is  that  such  indebtr 
edness  constitutes  a  part  of  the  assets  of  the  estate  which  the  admin- 
istrator is  bound  to  collect  for  the  benefit  of  creditors  and  other  dis- 
tributees, and  that  this  he  may  do  by  charging  the  heir's  or  distrib- 
utee's share  with  his  indebtedness  to  the  estate,"  subject,  of  course, 
to  the  conflict  as  to  whether  such  a  procedure  is  permissible  as 

20.  Marvin  v.  Bowlby,  142  Mich.  Nave,  90  Tex.  568,  40  S.  W.  7,  37 
245,  105  N.  W.  751,  113  A.  S.  R.  574,  L.R.A.  98. 

7  Ann.  Cas.  559  and  note,  4  LJt.A.  4.  Fiseos  v.  Moore,  121  Ind.  547,  23 
(N.S.)  189  and  note.  N.  E.  362,  7  L.R.A.  235;  Harnett  v. 

Note:  79  A.  S.  R.  83.  Thomas,  36  Ind.  App.  441,  75  N.  E. 

1.  Marvin  v.  Bowlby,  142  Mich.  245,  868,  114  A.  S.  R.  385 ;  Lietman  v. 
105  N.  W.  751,  113  A.  S.  R.  574,  7  Lietman,  149  Mo.  112,  50  S.  W.  307, 
Ann.  Caa.  559,  4  LJl.A.(N.S.)  189.       73  A.  S.  R.  374;  Oxsheer  v.  Nave,  90 

See  Advancemints,  vol.  1,  p.  662,  Tex.  568,  40  S.  W.  7,  37  L.R.A.  98. 
663.  6.  Fiscus  v.  Moore,  121  Ind.  547,  23 

2.  Fiscns  v.  Moore,  121  Ind.  547,  23  N.  E.  362,  7  L.R.A.  235. 

N.    E.  362,  7  L.R_A..  235;   Flack  v.  6.  Flack  v.  Qosnell,  76  Md.  423,  25 

GosneU,  76  Md.  423,  25  AU.  411,  18  Atl.  411,  18  L.R.A.  158. 

LJI.A.  158;  Lietman  v.  Lietman,  149  7.  Fiscus  v.  Moore,  121  Ind.  547,  23 

Mo.  112,  50  S.  W.  307,  73  A.  S.  R.  N.  E.  362,  7  L.R.A.  235;  Koons  v. 

374;  Oxsheer  v.  Nave,  90  Tex.  568,  40  MeUett,  121  Ind.  585,  23  N.  E.  95,  7 

S.  W.  7,  37  L.RA..  98.  L.R.A.   231;   Barnett  v.   Thomas,   36 

3.  Fiscns  v.  Moore,  121  Ind.  547,  23  Ind.  App.  441,  75  N.  E.  868,  114  A 
N.  E.  362,  7  L.R.A.  235;  Oxsheer  v.  S.   R.  385;   Marvin  v.  Bowlby,   l-W 
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against  descended  realty.*  Aside,  therefore,  from  the  difference  of 
opinion  in  the  regard  last  mentioned,  the  matter  of  terminology 
would  seem  to  be  wholly  immaterial.  The  practical  resiilt  is  the 
same,  regardless  of  the  ultimate  basis  of  the  procedure  by  which  it  is 
reached.* 

109.  Right  as  Affected  by  Character  of  Debt,  Fund,  or  Debtor. — 
The  right  to  charge  the  share  of  an  heir  or  distributee  with  his  indebt- 
edness to  the  estate  arises  only  where  there  is  a  right  to  receive  the 
debt  so  to  be  paid,  and  the  fund  so  to  be  applied  in  payment  of 
the  debt  must  be  payable  by  the  person  entitled  to  receive  the  debt. 
It  does  not  exist  where  the  fund  from  which  the  retention  is  sought 
to  be  made  did  not  come  into  the  hands  of  the  representative  in 
his  official  character,  but  merely  as  an  accident.*"  But  the  deduc- 
tion may  generally  be  made  regardless  of  whether  the  indebtedness 
was  incurred  to  the  decedent  before  his  death  or  afterwards  to  his 
estate.**  Thus,  it  is  held  proper  where  the  debt  has  been  incurred 
to  the  estate  by  the  distributee  as  administrator,**  as  for  waste  or 
misapplication  of  the  assets.*'  Some  courts  hold  that  if  the  debt  due 
from  the  heir  or  distributee  to  the  estate  is  barred  by  the  statute  of 
limitations  his  share  may  not  be  charged  with  the  amount  thereof,** 
though  there  is  authority  to  the  contrary.*'  That  the  heir  or  dis- 
tributee is  insolvent  will  not  prevent  the  deduction.**  He  will  not 
be  permitted  to  assert  that  his  debt  to  the  estate  is  of  no  value  in 
order  to  prevent  the  deduction,  though  under  other  circumstances  it 
might  be  worthless.*'  Nor  will  the  right  be  affected  by  the  fact 
that  the  indebtedness  of  the  insolvent  distributee  is  partially  secured 
by  a  Uen  on  other  property.**  Shares  purchased  by  a  debtor  heir 
from  other  heirs  not  indebted  to  the  estate  cannot  be  subjected  to 
the  payment  of  the  debt  of  the  purchaser.** 

Mich.  245,  105  N.  W.  751,  113  A.  S.       Note:  6  Ann.  Cas.  810. 
R.   574,  7   Ann.   Cas.  559,  4  L.RA.       14.  Note:  7  Ann.  Cas.  565. 
<N.S.)  189;  Lambright  v.  Lambright,      15.  Lietman   v.   Lietm'an,   149   Mo. 
74  Ohio  St.  198,  78  N.  E.  265,  6  Ann.  112,  50  S.  W.  307,  73  A.  S.  R.  374. 
Cas.  807;   Oxaheer  v.  Nave,  90  Tex.       16.  Lambright  v.  Lambright,  74  Ohio 
.•ies,  40  S.  W.  7,  37  L.R.A.  98.  St.  198,  78  N.  E.  265,  6  Ann.  Cas. 

8.  See  supra,  par.  107,  807;  Powers  v.  Morrison,  88  Tex.  133, 

9.  Lietman  v.  Lietman,  149  Mo.  112,  30  S.  W.  851,  53  A.  S.  R.  738,  28 
50  S.  W.  307,  73  A.  S.  R.  374.  L.R.A.  521;  Oxsheer  v.  Nave,  90  Tex. 

10.  Fiscus  V.  Moore,  121  Ind.  547,  568,  40  S.  W.  7,  37  L.R.A.  98. 

23  N.  E.  362,  7  L.R.A.  235.  17.  Powers  v.  Morrison,  88  Tex.  133, 

11.  Koons  V.  Mellett,  121  Ind.  585,  30  S.  W.  851,  53  A.  S.  R.  738,  28 
23  N.  E.  95,  7  L.R.A.  231;  Lambright  L.R.A.  521;  Oxsheer  v.  Nave,  90  Tex. 
V.  Lambright,  74  Ohio  St.  198,  78  N.  568,  40  S.  W.  7,  37  L.RA.  98. 

E.  265,  6  Ann.  Cas.  807  and  note.  18.  Oxsheer  v.  Nave,  90  Tex.  568, 

12.  Flack  v.  Gosnell,  76  Md.  423,  25  40  S.  W.  7,  37  L.RA..  98. 
Atl.  411,  18  L.R.A.  158.  19.  Note:  7  Ann.  Cas.  666. 

13.  Lang  v.  Brown,  21  Ala.  179,  56 
Am.  Dec.  244. 
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At  against  Peraont  Claiming  through  or  under  Heir  or  Distributee 

110.  Persons  Tatdng  by  Substitution  or  Representation. — The 
authorities  are  not  in  accord  as  to  whether  the  share  of  a  child  of  a 
deceased  child  who  takes  the  share  in  his  grandfather's  estate  which 
his  parent  would  have  taken  if  living  is  subject  to  deduction  for 
his  parent's  debt  to  the  grandfather.**  The  weight  of  judicial  opin- 
ion seems  to  be  against  the  right  of  deduction  in  such  a  case,  the 
theory  being  that  an  heir  of  Qie  heir  takes  directly  from  the  more 
remote  ancestor  and  in  his  own  right,  and  noi  through  and  in  right 
of  his  immediate  ancestor,*  though  it  has  been  held  by  a  court  in 
this  same  line  of  authority  that  where  the  father's  estate  is  insol- 
vent its  indebtedness  to  the  grandfather's  estate  is  chargeable  to 
the  child's  share  of  the  latter  to  such  extent  as  the  child  receives 
property  from  his  father's  estate.'  The  minority  view,  however, 
is  represented  by  respectable  authority.  It  is  based  on  the  ground 
that  the  share  in  the  estate  of  the  remote  ancestor  is  taken  strictly 
by  representation,  wherefore  only  that  passes  on  the  second  descent 
which  came  down  on  the  first,  the  inheritance  being  from  the  imme- 
diate and  not  the  remote  ancestor.* 

111.  Grantee  or  Mortgagee  of  Heir. — ^In  states  where  inherited 
realty  is  chargeable  with  the  heir's  indebtedness  to  the  estate  *  a  grantee 
or  mortgagee  of  an  heir  generally  takes  subject  to  the  right  to  charge 
the  heir's  share  of  the  realty,  or  of  the  surplus  proceeds  thereof,  with 
the  latter's  indebtedness  to  the  estate,*  especially  where  he  had  knowl- 
edge of  such  indebtedness  when  he  acquired  his  title  to  Uen  against 
the  land.*  The  reasons  given  for  this  rule  are  that  it  ia  not  in  the 
power  of  a  third  person  to  impair  or  embarrass  the  personal  repre- 
sentative in  the  settlement  of  an  estate  by  dealing  with  the  heirs 
on  the  supposition  that  their  interest  is  of  a  certain  or  fixed  char- 
acter, and  that  to  hold  otherwise  would  often  work  injustice  and 
deprive  the  other  heirs  of  a  portion  of  their  estate,  thus  destroying 
that  equality  among  heirs  which  the  law  always  presumes  that  the 
ancestor  intended.  In  so  far  as  the  surplus  proceeds  of  realty  are 
concerned,  it  is  considered  that  until  the  estate  is  finally  settled,  the 
purchaser  or  mortgagee  is  bound  to  know  that  the  sale  of  real  estate 

20.  Note:  47  L.R.A.(N.S.)  1026.  L.R.A.  521. 

1.  Hoekaday  v.  Lynn,  200  Mo.  456,  3.  Adams  t.  Taney,  105  Mias.  233, 
98  S.  W.  585,  118  A.  S.  R.  672,  9  62  So.  229,  419,  47  L.RjL.(N.S.)  1026 
Ann.  Cas.  775,  8  L.R.A.(N.S.)  117;  and  note;  Batton  v.  Allen,  5  N.  J.  Ea. 
Powers  V.  Morrison,  88  Tex.  133,  30  99,  43  Am.  Dec.  630. 

S.  W.  851,  53  A.  S.  R.  738,  28  L.R.A.      Note:  7  Ann.  Cas.  564  et  seq. 
521.  4.  See  supra,  par.  107. 

Notes:    47    L.R.A.(N.S.)    1027    et       5.  Note:  7  Ann.  Cas.  564  et  seq. 
wq.;  7  Ann.  Cas.  565.  6.  Fiscos  v.  Moore,  121  Ind.  547, 

2.  Powers  v.  Morrison,  88  Tex.  133,  23  N.  E.  362,  7  LJI.A.  23fi. 
30   8.  W.  851,  53  A.  S.  R.  738,  28 
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may  become  necessary  in  order  to  make  assets  for  the  payment  of 
debts  and  that  when  the  land  is  converted  into  money  by  opera- 
tion of  law  it  becomes  assets  in  the  hands  of  the  administrator,  sub- 
ject to  all  the  incidents  of  other  assets,  regardless  of  the  source  from 
which  they  arise.'  Some  courts,  however,  hold  that  the  right  of 
set-off  exists  only  so  long  as  the  share  remains  the  property  of  the 
distributee,  and  is  lost  where  it  is  conveyed  to  a  third  person,  and 
of  course  no  such  right  exists  in  states  where  no  such  charge  can 
be  made  as  against  the  heir  himself.* 

112.  Creditor  of  Heir  or  Purchaser  at  Judicial  Sale. — ^As  in  the 
case  of  a  grantee  or  mortgagee  of  the  heir,'  the  right  of  the  estate 
as  against  creditors  of  the  heir  depends  largely  on  whether  descended 
realty  is  chargeable  with  the  heir's  debt  to  the  estate  as  against  the 
heir  himself.  If  the  heir  is  deemed  bound  by  the  deduction,  then 
his  judgment  creditor  is  held  to  stand  in  no  better  position,**  and 
a  purchaser  of  the  heir's  interest  at  judicial  sale  is  likewise  subordi- 
nated to  the  claim  of  the  estate.**  Where  this  rule  prevails,  if  the 
heir  is  insolvent  and  owes  the  estate  more  than  the  value  of  his 
share  the  purchaser  is  not  entitled  to  a  partition  of  the  land;  but 
if  the  debt  due  the  estate  by  the  heir  is  less  than  the  value  of  his 
share,  and  a  partition  will  not  embarrass  the  due  course  of  the  admin- 
istration, the  court  will  decree  partition,  deducting  the  debt  owing  by 
the  plaintiff  from  his  share.**  In  some  states,  however,  the  admin- 
istrator is  deemed  to  be  merely  a  creditor  of  the  distributee  as  to 
the  real  estate  and  stands  on  the  same  plane  as  other  creditors.** 
It  has  also  been  held  that  the  lien  of  a  creditor  who  attaches  an  heir's 
interest  in  the  realty  is  superior  to  the  claim  of  the  coheirs  of  the 
attachment  defendant,  who  is  also  9dministrator  of  the  estate,  aris- 
ing to  them  from  the  fraudulent  administration  of  the  estate.**  On 
the  other  hand  it  has  been  held  that  the  right  of  distributees  to 
have  so  much  of  the  share  of  a  codistributee,  who  is  also  adminis- 
trator, appropriated  to  their  own  use  as  will  be  sufficient  to  make 
good  any  waste  or  misapplication  of  assets  which  has  occurred  dur- 
ing the  administration  is  superior  to  the  claim  of  a  jtidgment  creditor 

7.  Fiscus  V.  Moore,  121  Ind.  547,  S.  W.  558,  90  A.  S.  R.  452  and  note; 

23  N.  E.  362,  7  L.R.A.  235.  Oxsheer  v.  Nave,  90  Tex.  568,  40  S. 

a."  Marvin  v.  Bowlby,  142  Mich.  245,  W.  7,  37  L.R.A.  98.    , 

105  N.  W.  751,  113  A.  S.  R.  574,  7  12.  Ayres  v.  King,  168  Mo.  244,  67 

Ann.  Cas.  559,  4  L.R.A.(N.S.)  189.  S.  W.  558,  90  A.  S.  E.  452  and  note. 

See  supra,  par.  107.  13.  See  Oxsheer  t.  Nave,  90  Tex. 

9.  See  supra,  par.  111.  568,  40  S.  W.  7,  37  L.R.A.  98,  citing 

10.  Stenson  v.  H.  S.  Halvorson  Co.,  cases  to  this  effect  but  holding  to  the 
28  N.  D.  151,  147  N.  W.  800,  L.R.A.  contrary. 

1915A  1179;  Oxsheer  v.  Nave,  90  Tex.       14.  McClellan  v.  Solomon,  23  FU. 
568,  40  S.  W.  7,  37  L.R.A.  98.  437,  2  So.  825,  11  A.  S.  R.  381. 

"    11.  Ayreg  v.  King,  168  Mo.  244,  67 

112 


Digitized  by 


Google 


9  B.  C.  L.  DESCENT  AND  DISTRIBUTION  i  113 

of  sach  codistributee  who  ia  seeking  to  charge  the  latter's  share  with 
the  payment  of  the  judgment  debt.*' 

IX.  Actions  Concerning  Propesty  of  Intsstatb 

Actions  at  to  Realty 

113.  In  General. — The  heirs  may  sue  to  recover  descended  realty 
before  distribution.**  They  may  maintain  ejectment,*'  especially 
where  there  are  no  debts  and  hence  no  necessity  for  administra- 
tion.*' And  it  has  been  held  that  the  heirs  may  sue  to  compel  a 
trustee  of  real  property  to  account  and  to  set  aside  sales  of  the  trust 
property  made  by  the  trustee  to  himself,  at  least  where  there  haa 
been  no  administration.*'  Generally  no  action  with  reference  to  the 
realty  can  be  brought  by  the  administrator.'**  He  cannot  maintain 
ejectment,*  or  any  possessory  or  real  action,  in  law  or  equity,  for 
the  recovery  or  maintenance  of  possession  or  title,'  except  when  the 
known  and  acknowledged  property  of  the  decedent  is  insufficient  for 
the  payment  of  debts,*  or  where  he  is  duly  authorized  by  an  order 
of  the  probate  court  having  jurisdiction  in  the  premises,*  or  where 
the  statute  expressly  or  impliedly  authorizes  him  to  sue.'  Nor  can 
he  sue  for  an  injury  to  the  freehold,  such,  for  example,  as  an  injury 
resulting  from  obsteucting  the  flow  of  water,*  or  for  a  trespass  com- 
mitted after  the  ancestor's  death.'  He  cannot  maintain  an  action 
for  slander  of  title,  or  to  quiet  title,*  or  to  remove  a  cloud  or  encum- 
brance thereon,'  nor  sue  to  compel  a  reconveyance  of  land  pursu- 
ant to  a  contract  with  the  intestate.*"  But  actions  for  damages  for 
injuries  to  the  realty  occurring  in  the  decedent's  lifetime  must  be 
brought  by  the  administrator  rather  than  by  the  heirs.**     Where 

15.  Lang  v.  Brown,  21  Ala.  179,  56      3.  In  re  Aeken,  144  la.  519,  123  N. 
Am.  Dec.  244.  W.  187,  Ann.  Cas.  1912A  1166. 

16.  Notes:  23  Am.  Deo.  200;  56  Am.       *•  McDade  v.  Burch,  7  Qa.  559,  50 
Dec.  48.  ■A^'n-  Dee.  407. 

17.  McDade  v.  Burch,  7  Ga.  559,  50 .     f"  S^,"**™'.,?^*  ^^- ,   , 

Am.  Dec.  407;  Murdock  v.  MitcheU,    ^  6-  Taylor  v  Fickas,  64  Ind.  167,  31 
30  Ga.  74,  76  Am.  Dec.  634.  -^^^  ««?•  l^^. 

See  EjicrME^T,  post.  ^^J  itS  Dec  640  ^     ^^ 

18   Mnrdock  V.  MitcheU,  30  Qa.  74,  222,  Ig^^^m.^l^^J.  ^         ^^  ^^  - 

76  Am.  Dee.  634.  gg  ^^    p^^    3^q 

,}^'  ^^^''''^f  y-  <^ampbdl,  3  Yerg.  g   g^jti,  ^   McConneU,  17  111.  135, 

(Tenn.)  201,  24  Am.  Dec  556.  gS  Am.  Dec.  340  and  note. 

20.  In  re  Acken,  144  la.  519,  123  Note:  83  Am.  Dec.  231. 

N.  W.  187,  Ann.  Cas.  1912A 1166.  lo.  Haussman  v.  Bumham,  59  Conn. 

1.  McDade  v.  Burch,  7  Ga.  559,  50  n?,  22  Atl.  1065,  21  A.  S.  R.  74. 
Am.  Deo.  407.  11.  Mast  v.  Sapp,  140  N.  C.  533,  53 

2.  Smith  V.  McConnell,  17  LI.  135,  S.  E.  350,  111  A.  S.  R.  864,  6  Ann. 
63  Am.  Dec.  340  and  note.  Cas.   384,   5   L.R.A.(N.S.)    379. 
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trespass  on  the  realty  occurs  after  the  intestate's  death  the  heirs  may 
sue,  but  not  otherwise;  nor  will  it  be  presumed  in  favor  of  their 
right  to  sue  that  the  trespass  ^aa  committed  after  the  ancestor's  death ; 
and,  as  in  other  cases,  the  heirs  cannot  maintain  trespass  quare  clausum 
frbgit  where  neither  they  nor  their  ancestor  had  actual  possession 
of  the  property  when  the  trespass  was  committed.** 

114.  Statutory  Provisions.— Statutes  in  some  states  expressly  pro- 
vide that  the  heirs  may  themselves  or  jointly  with  the  executor  or 
administrator  maintain  an  action  for  the  possession  of  the  real  estate, 
or  for  the  purpose  of  quieting  title  to  the  same,  against  any  one 
except  the  executor  or  administrator.*'  Where  the  statute  gives  the 
administrator  the  right  to  the  possession  of  the  realty  he  may  main- 
tain ejectment  either  against  the  heirs  or  third  persons.**  In  some 
states  he  alone  can  sue  to  recover  real  property  belonging  to  the 
estate,*'  except  that  the  heirs  may  sue  where  the  administration  has 
been  closed,**  or  where  there  are  no  creditors  of  the  estate,*'  or  where 
there  are  neither  debts  nor  administrator,**  or  where  the  property  is 
a  homestead,  and  hence  could  in  no  event  be  taken  for  the  creditors.** 
It  is  sometimes  provided  that  when  a  representative  is  appointed  and 
assumes  the  trust  no  action  of  ejectment  or  other  action  to  recover 
the  possession  of  lands,  or  for  damage  thereto,  shall  be  maintained 
by  any  heir  until  there  shall  be  a  decree  of  the  probate  court  assigning 
such  lands  to  such  heir,**  or  until  the  time  allowed  for  paying 
debts  has  expired,  or  the  administrator  shall  voluntarily  surrender 
possession  to  the  heir.  Under  such  a  statute  an  heir  may  maintain 
ejectment  when  such  period  has  elapsed  after  administration  granted 
as  is  sufficient  to  raise  the  presumption  that  the  time  for  payment 
of  debts  has  expired  and  the  administrator's  lien  has  been  satisfied, 
as  where  the  period  to  which  the  probate  court  could  extend  the  time 
for  paying  debts  has  expired.  In  the  absence  of  a  showing  that  the 
grantee  of  an  heir  was  not  in  possesion  under  a  voluntary  surrender 
of  possession  by  the  representative,  his  possession  will  be  deemed  law- 
ful rather  than  unlawful  in  an  action  of  ejectment  brought  by  him.* 
It  has  also  been  held  that  in  so  far  as  the  statute  requires  a  division 
among  the  heirs  before  they  can  sue,  it  must  be  construed  to  apply  to 

12.  McClain  v.  Todd,  5  J.  J.  Marsh.       17.  Easterling  v.  Blythe,  7  Tex.  210, 
(Ky.)  335,  22  Am.  Dec.  37.  56  Am.  Dec.  45  and  note. 

13.  Note:  23  Am.  Dec.  201.  18.  Qiddings  v.  Steele,  28  Tex.  732, 

14.  CamaU  r.  Wilson,  21  Ark.  62,  91  Am.  Dec.  336. 

76  Am.  Dec.  351.  19.  Note:  4  Ann.  Cas.  196. 

16.  Doyle  v.  Wade,  23  Fla.  90, 1  So.  20.  Hubbard  v.  Ricart,  3  Vt.  207, 

516,  11   A.   S.  R.  334;   Giddings   v.  23  Am.  Dec.  198;  McFarland  t.  Stone, 

Steele,  28  Tex.  732,  91  Am.  Dec.  336.  17  Vt.  165,  44  Am.  Dec.  325;  Austin 

Note:  58  Am.  Dec.  134.  v.  Bailey,  37  Vt.  219,  86  Am.  Dec 

16.  Fisk  V.  Norvel,  9  Tex.  13,  58  703. 

Am.  Dec.  128;  Giddings  v.  Steele,  28  1.  Austin  v.  BaUey,  37  Vt  219,  86 

Tex.  732,  91  Am.  Dec.  336.  Am.  Dec.  703, 
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those  cases,  and  those  only,  where  a  division  is  necessary,  smd  that  it 
does  not  apply  where  there  is  only  one  heir  and  therefore  no  need  or 
possibility  of  division,  or  where  all  the  heirs,  being  of  full  age,  have 
joined  in  a  partition  deed,  but  that  in  such  cases  the  heir  may  sue.* 

115.  Joinder  of  Parties. — ^At  common  law  and  except  where  the 
rule  has  been  changed  by  statute  if  the  heirs  take  as  coparceners  they 
must  join  in  the  real  actions,  but  if  they  take  as  tenants  in  common 
they  must  sue  separately.*  By  the  statute  of  52  Hen.  ELI.,  c.  29,  how- 
ever, coheirs  were  authorized  to  join  in  real  actions  or  to  sue  separately 
at  their  election,*,  and  the  same  rule  obtains  under  the  statutes  of 
many  of  the  American  states.'  So  also,  it  is  held  that  while  at  law 
an  heir  can  sue  only  for  the  undivided  part  which  belongs  to  him, 
yet  in  equity,  until  the  other  heirs  appear,  he  who  demands  the  suc- 
cession or  any  part  of  it  is  preferred  to  a  mere  usurper  who  is  without 
any  title  whatever;*  that  any  one  or  more  of  the  heirs  may  sue  to 
enjoin  the  destruction  or  interruption  of  rights  held  by  all  of  them 
in  common  in  the  realty ;  and  that  damages  arising  from'  an  injury 
to  their  common  interests  may  be  recovered  in  a  suit  to  which  all  of 
them  are  parties,  but  not  damages  sustained  by  each  of  them  individu- 
ally.' The  interests  of  the  heirs  are  sometimes  regarded  as  joint  and 
several  to  some  extent,  so  that  while  all  may  join  in  an  action  of  eject- 
ment each  is  entitled  to  his  distinct  share  in  severalty;  the  rights  of 
the  one  being  connected  with,  but  not  dependent  on  and  inseparable 
from,  the  rights  of  the  other.  Thus,  the  right  of  one  may  be  barred 
by  the  statute  of  limitations  and  that  of  another  be  unaffected  thereby.^ 

Actiong  as  to  Personalty 

116.  General  Role. — The  right  of  the  administrator  to  maintain 
actions  involving  the  personal  property  of  an  intestate  is  merely  an 
incident  of  his  right  and  duty  to  reduce  the  estate  to  possession  for 
the  purpose  of  administering  upon  it,  and  is  therefore  primarily 
treated  in  the  article  dealing  with  administration  of  intestate  estates.' 
Sonne  mention  of  his  standing  in  this  connection  seems  to  be  proper 
here,  however,  as  his  right  is  usually  exclusive  of  any  similar  right 
on  the  part  of  the  distributees.  So  far  as  concerns  the  personalty  he 
has  the  same  standing  in  court  that  his  intestate  would  have  had.^** 

2.  Hubbard  v.  Ricart,  3  Vt.  207,  23  22  Am.  Dec.  167. 
Am.  Dee.  198.  7.  Mitchell  v.  Thome,  134  N.  T.  536, 

5.  CampbeU  v.  Wallace,  12  N.  H.  32  N.  E.  10,  30  A.  S.  R.  699. 

362,  37  Am.  Dec.  219.  8.  Root  v.  McFerrin,  37  Miss.  17, 

4.  Malcom  v.  Rogers,  5  Cow.   (N.  75  Am.  Dec.  49. 
Y.)  188, 15  Am.  Dec.  464.  9.  See    Ezecutobs    Ain>    Aranms- 

6.  Boot  V.  McFerrin,  37  Miss.  17,  teators. 

75  Am.  Dec.  49;  Malcom  v.  Rogers,       10.  Armstrong  v.  Armstrong,  1  Ore. 
6  Cow.  (N.  Y.)  188, 15  Am.  Dee.  464.  207,  75  Am.  Dec  555. 
6.  Compton  t.  Mathews,  3  La.  128, 
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Hence  he  may  sue  on  causes  of  action  accruing  in  the  intestate's 
lifetime.**  Furthermore  his  title  relates  back  to  the  death  of  his 
intestate  so  as  to  enable  him  to  sue  on  causes  of  action  arising  between 
that  period  and  the  date  of  his  appointment.**  Being  entitled  to  the 
possession  of  the  personalty,*'  he  may  ordinarily  maintain  any  pos- 
sessory action  to  recover  it.**  Moreover  as  a  general  rule  an  heir  or 
distributee  cannot,  before  a  decree  of  distribution,  maintain  an  action 
aC  law  or  a  suit  in  equity  in  respect  to  the  personal  estate  of  his 
ancestor.**  This  has  been  held  to  be  true  even  where  the  title  to  the 
personalty  is  regarded  as  passing  to  the  heirs,  since  there  is  a  presump- 
tion of  tiie  existence  of  debts  which  have  a  prior  claim,  and  it  is 
therefore  more  convenient  that  the  succession  should  be  controlled 
by  one  responsible  agent  representing  the  rights  of  every  one  interested, 
so  as  to  prepare  it  for  distribution  among  its  rightful  owners  after 
removal  of  all  incumbrances.**  The  administrator,  therefore,  rather 
than  the  heir,  is  the  proper  party  to  maintain  an  action  to  recover 
possession  of  personal  property  belonging  to  the  ancestor,*'  or  to  sue 
for  the  conversion  of  such  property,**  or  to  collect  debts  or  demands 
or  choses  in  action  due  the  estate,**  or  to  sue  on  promissory  notes 
payable  to  the  ancestor,*"  or  to  recover  legacies  or  distributive  shares 
of  the  ancestor  in  other  estates.*    The  representative  is  also  the  proper 

11.  Andrews  v.  Avory,  14  Grat.  454  and  note;  Bufford  t.  HoUiman,  10 
(Va.)  229,  73  Am.  Dec.  355.  Tex,  560,  60  Am.  Dec.  223. 

12.  Andrews  v.  Avory,  14  Grat.  Notes:  58  Am.  Dee.  134;  112  A.  S. 
(Va.)  229,  73  Am.  Dec.  355.  E.  731,  732. 

13.  See  supra,  par.  74-76.  18.  Buchanan  v.  Buchanan,  75  N. 

14.  Black  V.  Elliott,  63  Kan.  211,  J.  Eq.  274,  71  Atl.  745,  138  A.  S. 
65  Pac.  215,  88  A.  S.  E.  239;  Thomas  R.  563,  20  Ann.  Cas.  91,  22  L.R.A. 
V.  White,  3  Litt.  (Ky.)  177,  14  Am.  (N.S.)   454  and  note. 

Dec.  56.  Note:  112  A.  S.  E.  732. 

15.  In  re  Acken,  144  la.  519,  123  19.  Moore  v.  Brandenburg,  248  111. 
N.  W.  187,  Ann.  Cas.  1912A  1166.       232,  93  N.  E.  733,  140  A.  S.  E.  206; 

Notes:  23  Am.  Dec.  202;  112  A.  S.  Magel  v.  Milligan,  150  Ind.  582,  50 

E.  731  et  seq.  N.  E.  564,  65  A.  S.  E.  382;  Buchanan 

16.  Bufford  V.  Holliman,  10  Tex.  v,  Buchanan,  75  N.  J.  Eq.  274,  71  Atl. 
560,  60  Am.  Dec.  223.  745,  138  A,  S.  E.  563,  20  Ann.  Cas. 

Note:  23  Am.  Dec.  202.  91,   22   L.R.A.(N.S.)    454   and   note; 

17.  Turk  V.  Turk,  3  Ga.  422,  46  Am.  Trotter  v.  Mutual  Reserve  Fund  L. 
Dec.  434;  Worthy  v.  Johnson,  8  Ga.  Ass'n,  9  S.  D.  596,  70  N.  W.  843,  62 
236,  52  Am.  Dec.  399;  Moore  v.  Bran-  A.  S.  R.  887. 

denburg,  248  111.  232,  93  N.  E.  733,  Notes:  112  A.  S.  R.  732;  4  Ann. 

140  A.  S.  R.  206;  Thomas  v.  White,  Cas.  193  et  seq. 

3  litt.   (Ky.)   177,  14  Am.  Dec.  56;  20.  Magel  v.  MiUigan,  150  Ind.  582, 

Smith  V.  Wilson,  17  Md.  460,  79  Am.  50  N.  E.  564,  65  A.  S.  R.  382;  Mc- 

Dec.  665;  Richardson  v.  Cole,  160  Mo.  Bride  v.  Vance,  73  Ohio  St.  258,  76 

372,  61  S.  W.  182,  83  A.  S.  R.  479;  N.  E.  938,  112  A.  S.  R.  723  and  note, 

Buchanan  v.  Buchanan,  75  N.  J.  Eq.  4  Ann.  Cas.  191. 

274,  71  Atl.  745,  138  A.  S.  R.  563,  1.  Note:  U2  A.  S.  R.  732, 

20   Ann.    Cas.    91,    22    L.R.A.(N.S.) 
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party  to  sue  in  equity  to  impress  a  trust  ex  maleficio  upon  real  and 
personal  property  alleged  to  have  been  purchased  with  money  em- 
bezzled from  the  decedent.  The  next  of  kin  cannot  do  so.'  It  has 
been  held  that  the  heir  could  not,  without  the  administrator's  consent, 
maintain  a  suit  for  a  slave  of  the  intestate,  even  though  slaves  were 
regarded  as  realty  for  some  purposes.* 

117.  Rule  as  Affected  by  Character  or  Conduct  of  Administrator. — 
Though  ordinarily  the  administrator  alone  can  sue  with  respect  to  the 
personal  property  of  the  decedent,*  the  distributees  are  allowed  to 
maintain  such  actions  in  their  own  names,  especially  in  equity,  where 
the  administrator  is  insolvent,''  or  where  his  interests  are  antagonistic 
to  those  of  the  heirs  or  next  of  kin,*  or  where  he  is  guilty  of  fraud 
or  collusion  with  the  party  to  be  sued,^  or  where  he  is  unwilling  or 
fails  or  refuses  to  act,^  though  it  has  been  held  that  a  mere  refusal 
on  his  part  to  sue  is  not  suflScient.*  Similarly,  actions  by  the  next 
of  kin  are  sustained  where  the  personal  representative  consents 
thereto  '*  or  renounces  or  waives  his  claim  to  the  assets.** 

118.  Effect  of  Absence  of  Debts  and  Administration. — ^In  many 
states  distributees  are  allowed  to  sue  for  or  on  account  of  the  person- 
alty where  there  are  no  debts  or  claims  of  any  kind  against  the  estate 
and  nothing  for  an  administrator  to  do  if  one  should  be  appointed 
except  to  distribute  the  personal  estate  to  those  entitled  to  it  by  law.*' 

2.  Buchanan  v.  Buchanan,  75  N.  J.  52  Am.  Deo.  399;  Thomas  v.  White, 
Eq.  274,  71  Atl.  745, 138  A.  S.  R.  563,  3  Litt.  (Ky.)  177,  14  Am.  Dec.  56; 
20  Ann,  Cas.  91,  22  L.R.A.(N.S.)  Buchanan  v.  Buchanan,  75  N.  J.  Eq. 
454.  274,  71  AU.  745,  138  A.  S.  R.  563,  20 

3.  Thomas  t.  White,  3  Litt.  (Ky.)  Ann.  Cas.  91,  22  L.R.A.(N.S.)  454 
177,  14  Am.  Dec.  56;  Sneed  v.  Ewing,  and  note;  Trotter  v.  Mutual  Reserve 
5  J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec.  Fund  L.  Ass'n,  9  S.  D.  596,  70  N.  W. 
41. .  843,  62  A.  S.  R.  887, 

Note:  112  A.  S.  R.  732.  Notes:  23  Am.  Dec.  203;  112  A.  S. 

4.  See  supra,  par.  116.  R.  732,  733;  4  Ann.  Cas.  195. 

5.  Worthy  v,  Johnson,  8  Ga.  236,      9.  Note:  22  L.R.A.(N.S.)  458. 

52  Am.  Dec  399;  Trotter  v.  Mutual  10.  Thomas  v.  White,  3  Litt.  (Ky.) 
Reserve  Fund  L.  Ass'n,  9  S.  D.  596,  177, 14  Am.  Dec.  56;  Sneed  v.  Ewing, 
70  N.  W.  843,  62  A,  S.  R.  887.  5  J.  J.  Marsh.  (Ky.)  460,  22  Am.  Dec. 

Notes:  23  Am.  Dec.  202;  112  A.  S.  41. 
R.  732;  4  Ann.  Cas,  195,  Note:  22  L.R.A.(N.S.)  459. 

6.  Note:  4  Ann.  Cas.  195.  ,  11.  Note:  22  L.R.A.(N.S.)   459. 

7.  Worthy  v.  Johnson,  8  Ga.  236,  12.  Moore  v.  Brandenburg,  248  111. 
52  Am.  Dec.  399;  Johnston  t.  Lewis,  232,  93  N,  E.  733,  140  A.  S.  R.  206; 
Rice  Eq,  (S.  C.)  40,  33  Am.  Dec.  Magel  v,  Milligan,  150  Ind.  582,  50 
74;  Trotter  v.  Mutual  Reserve  Fund  N,  E,  564,  65  A.  S.  R.  382;  Bufford 
li.  Ass'n,  9  S.  D,  596,  70  N.  W.  843,  v.  Holliman,  10  Tex,  560,  60  Am.  Dec. 
62  A.  S,  R.  887,  223. 

Notes:  23  Am.  Dec.  202;  112  A.  S.       Notes:  23  Am.  Dec.  203;  112  A.  S. 

B.   732,  733;   22   L.R.A.(N.S.)    456,  R.  732  et  seq.;  22  LJl.A.(N.S.)  457; 

457 ;  4  Ann,  Cas,  194,  195.  4  Ann.  Cas.  196. 

8.  Worthy  v.  Johnson,  8  Ga.  236, 
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Thus,  they  are  generally  permitted  to  sue  where  because  of  lapse  of 
time  a  presumption  has  arisen  that  there  are  no  debts,**  or  where  there 
are  no  debts,  and  by  mutual  consent  the  property  has  been  distributed 
by  the  heirs  themselves,  they  being  of  full  age.**  In  the  latter  case, 
for  example,  an  heir  may  sue  on  a  note  set  apart  to  him  on  such  dis- 
tribution.** In  some  states  this  rule  applies  only  where  there  is  a 
sole  heir  *•  or  where  there  is  no  surviving  husband  or  wife,*'  or  where 
the  surviving  spouse  has  relinquished  his  or  her  interest  in  the  estate.*® 
In  others  it  is  held  that  the  next  of  kin  cannot  sue  either  at  law  or 
in  equity  though  there  are  no  debts  and  no  administration  has  been 
had.**  In  states  where  the  statute  provides  that  administration  can- 
not be  granted  after  the  lapse  of  a  certain  period  of  time  the  heirs 
may  sue  in  respect  to  the  personalty  and  choses  in  action  after  the 
expiration  of  the  statutory  period,  though  generally  they  are  not 
permitted  to  do  so  before.**  In  any  case  where  the  absence  of  debts 
and  administration  is  relied  on  as  ground  for  the  suit  by  the  dis- 
tributees, it  must  be  alleged  and  proved.*  An  administration  pend- 
ing in  another  state  does  not  necessarily  bar  the  action.* 

119.  Actions  Prior  and  Subsequent  to  Administration;  Death  of 
Administrator. — The  exceptions  which  necessity  concerning  the  preser- 
vation of  the  estat«  has  engrafted  upon  the  general  rule  that  only  the 
administrator  can  maintain  a  suit  with  respect  to  the  intestate  person- 
alty, have  been  extended  so  as  to  meet  emergencies  arising  pending  the 
appointment  of  an  administrator.  Thus,  it  has  been  held  that  if 
property  of  the  estate  is  likely  to  be  wasted,  destroyed,  or  carried 
beyond  the  jurisdiction  of  the  court  before  a  legal  representative  has 
been  appointed  or  can  enforce  his  rights  in  the  ordinary  way,  distribu- 
tees may  sue  in  equity  to  prevent  the  threatened  wrong,*  as  by  obtain- 
ing an  injunction  and  the  appointment  of  a  receiver  for  the  purpose  of 
conserving  the  property.*    After  the  administration  is  closed  and  the 

IS.  Bufford   V.    HoUiman,   10    Tex.  563,  20  Ann.  Cas.  91,  22  L.R.A.(N.S.) 
560,  60  Am.  Dec.  223.  454  and  note. 

Notes:  23  Am.  Dec.  202,  203;  112       Note:  4  Ann.  Caa.  196. 
A.  S.  R.  734;  4  Ann.  Cas.  196.  20.  In  re  Acken,  144  la.  519,  123 

14.  In  re  Acken,  144  la.  519,  123  N.  W.  187,  Ann.  Cas.  1912A  1166. 

N.  W.   187,  Ann.   Cas.  1912A  1166,  Notes:  112  A.  S.  R.  734;  4  Ann. 

see  Richardson  v.  Cole,  160  Mo.  372,  Cas.  196. 

61  S.  W.  182,  83  A.  S.  R.  479.  1.  Magd  v.  Milligan,  150  Ind.  582, 

Notes:  23  Am.  Dec.  203;  4  Ann.  50  N.  E.  564,  65  A.  S.  R.  382;  Mc- 

Cas.  196.  Bride  v.  Vance,  73  Ohio  St.  258,  76 

15.  Note:  112  A.  S.  R.  735.  N.  E.  938,  112  A.  S.  R.  723,  4  Ann. 

16.  Note:  112  A.  S.  R.  733.  Cas.  191. 

17.  Notes:    112    A.    S.   R.   733;    4  Notes:  112  A.  S.  R.  733;  4  Ann.  Cas. 
Ann.  Cas.  196,  197.  196. 

18.  Note:  4  Ann.  Cas.  196, 197.  2.  Note:  112  A.  S.  R.  734. 

19.  Buchanan  v.  Bnchanan,  75  N.  J.  3.  Note :  4  Ann.  Cas.  195. 

Eq.  274,  71  Atl.  745,  138  A.  S.  R.   4.  Buchanan  v.  Buchanan,  75  N.  J. 
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decedent's  debts  have  been  paid  the  distributees  are  ordinarily  accorded 
the  right  of  suit  usually  incident  to  ownership,*  though  there  ia 
authority  to  the  contrary.*  Under  this  rule,  where  an  administrator 
on  his  final  settlement  and  discharge  turns  over  to  the  heirs  or  dis- 
tributees uncollected  notes  due  the  estate  the  heirs  or  distributees  may 
sue  on  them  in  their  own  ihame,  and  foreclose  tho  mortgages,  if  any, 
given  to  secure  them.'  The  heir  or  distributee  is  also  often  permitted 
to  sue  where  the  administrator  dies,  and  no  successor  has  been 
appointed.* 

120.  Nature  of  Distributees'  Action;  Parties;  Admission  of  Plain- 
tiff's Right;  Action  by  Stranger. — Actions  by  distributees  before  or 
pending  administration,  such  as  are  allowed  by  way  of  exception  to 
the  general  rule,*  are  for  the  benefit  of  the  estate."  All  persons 
interested  in  the  estate  should  be  made  part^es,^^  and  the  adminis- 
trator must  be  joined  as  a  party  defendant.^*  Sometimes  an  action 
by  a  distributee  is  sustainable  on  the  ground  that  the  defendant  has 
admitted  the  plaintiff's  right  to  the  property  sued  for,^*  as  where  the 
defendant  is  in  possession  of  the  property  under  an  agreement  with 
the  plaintiff  to  manage  it  for  him.**  It  has  also  been  decided  that 
when  in  consequence  of  the  death  of  the  owner  another  is  clothed  with 
the  possession  of  personal  property  and  assumes  control  of  it  such 
casual  possessor  becomes  responsible  for  the  property  and  may  main- 
tain the  ordinary  legal  remedies,  trover  included,  to  defend  it  and  for 
aelf  protection ;  and  further  that  the  administrator  of  such  possessor 
may  sue  in  trover  for  a  conversion  made  after  the  death  of  the  latter 
and  before  the  appointment  of  the  former.** 

Specific  Applicaiiont  of  Rules 

121.  Actions  for  Breach  or  Enforcement  of  Contracts,  or  for  Rents. — 

As  a  rule  the  heir  cannot  maintain  an  action  for  the  breach  of  a  con- 

Eq.  274,  71  Atl.  745, 138  A.  S.  B.  S63,  L.  Ass'n,  9  S.  D.  596,  70  N.  W.  843, 

20    Ann.   Cas.   91,   22   L.R.A.(N.S.)  62  A.  S.  R.  887. 
454.  12.  Worthy  v.  Johnson,  8  Ga.  236, 

5.  Magel  v,  Milligan,  150  Ind.  582,  52  Am.  Dec.  399;  Thomas  v.  White, 

50  N.  E.  564,  65  A.  S.  R.  382;  FUk  v.  3  4"-   (^7-)   ^^Z'  "  i?v?^-  ^®' 

Nor^•el,  9  Tex.  13,  58  Am.  Dec.  128.  ^f^'^,7{  ^^t^-l'of'J^^-J-^- 

sAiri.^f/-  '•  ^- ''''' ""  4o°fSim%':r74.^'"  ^'-  ''•  "-^ 

7.  Note:  112  A.  S.  R.  735.  354^  22  Am.  Dec.  582  and  note. 

8.  Note:  112  A.  S.  R.  734,  735.  Notes:  22  L.R.A.(N.S.)  459;  4  Ann. 

9.  See  supra,  par.  117-119.  (jas.  197. 

10.  Trotter  v.  Mutual  Reserve  Fund       14.  Teasley  v.  Bradley,  110  Ga.  497, 
L.  Ass'n,  9  S.  D.  596,  70  N.  W.  843,  35  S.  E.  782,  78  A.  S.  R.  113. 

62  A.  S.  R.  887.  16.  Morton  v.  Preston,  18  Mich.  60, 

11.  Trotter  v.  Mutual  Reserve  Fund   100  Am.  Dec.  146. 
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tract  made  with  his  ancestor,^*  nor  sue  on  .a  covenant  against  incum- 
brances broken  during  the  lifetime  of  the  intestate,*'  nor  recover  on  a 
covenant  in  a  bond  for  the  payment  of  money.  So,  the  administrator 
rather  than  the  heir  is  the  proper  party  to  recover  the  unpaid  purchase 
price  of  land  sold  by  the  decedent;  **  and  the  vendor's  administrator 
is  the  proper  party  to  sue  for  specific  peaforraance  of  a  contract  for 
the  sale  of  land  where  the  purchase  money  remains  unpfiid  at  the  time 
of  the  vendor's  death,  though  the  heirs  may  be  necessary  parties  if  a 
conveyance  is  necessary.  The  vendee's  heirs  are  the  proper  parties 
to  sue  for  specific  performance,*'  though  statutes  in  some  states  per- 
mit the  action  to  be  brought  either  by  the  heirs  or  by  the  administrator 
for  their  benefit.**  The  administrator  may  sue  for  rents  of  real  estate 
accruing  before  the  decedent's  death.*  Generally  he  has  no  right 
to  sue  for  rents  and  pr6fits  accruing  after  the  death  of  the  intestate. 
He  is  sometimes  permitted  to  do  so  where  there  are  no  heirs  present 
and  competent  to  take  possession  of  the  property,  but  that  one  heir 
is  incompetent,  without  any  showing  as  to  whether  or  not  there  are 
other  heir^  or  as  to  their  capacity,  is  insufficient  to  sastain  the  adminis- 
trator's right  in  the  premises.*  The  administrator  may  also  sue  for 
such  rents  and  profits  where  the  statute  gives  him  a  right  to  them, 
though  even  in  such  case  the  heir  may  sue  until  the  administrator 
asserts  his  right.*  It  has  been  held  that  the  administrator  may  sue 
on  a  third  person's  rent  covenant  attached  to  a  lease  made  by  the  intes- 
tate, on  the  ground  that  such  a  covenant  did  not  run  with  the  land.* 
122.  Suits  to  Enforce  Liens  or  to  Set  Aside  Deeds  or  Conveyances. — 
Suits  to  foreclose  mortgages  must  ordinarily  be  brought  by  the  admin- 
istrator of  the  mortgagee,  but  the  heirs  or  next  of  kin  may  sue  where 
there  are  no  debts  and  no  administration  has  been  had,  or  where  the 
debts  have  been  paid  and  the  estate  settled.*  One  to  whom  notes 
have  been  assigned  on  final  settlement  of  the  estate  may  foreclose 
mortgages  given  to  secure  them."  Where  an  administrator  dies  and 
no  successor  is  appointed,  a  sole  heir  may  enforce  a  vendor's  lien  on 
land  of  the  estate  sold  by  the  administrator  under  order  of  court.' 
The  administrator  may  subject  realty  conveyed  voluntarily  and  with- 
out consideration  by  the  intestate  before  his  death  to  the  payment  of 

16.  Note:  112  A.  S.  R.  732.  42  N.  E.  577,  52  A.  S.  R.  508,  40 

17.  Frink  v.  BeUis,  33  Ind.  135,  5  L.R.A.  321. 

Am.  Rep.  193.  2.  Shawhan  v.  Long,  26  la.  488,  96 

18.  Note:  U2  A.  S.  R.  732.  Am.  Dec.  164, 

19.  Bowen   v.   Lansing,   129   Mich.  3.  Note:  40  L.R.A.  322  et  seq. 
117,  88  N.  W.  384,  95  A.  S.  R.  427,  4.  Walsh  v.  Packard,  165  Mass.  189, 
57  L.R.A.  643;  Landrum  v.  Hatcher,  42  N.  E.  577,  52  A,  S.  R.  508,  40 
11  Rich.  Law  (S.  C.)  54,  70  Am.  Dec.  L.R.A.  321. 

237.  5.  Magel  v.  Milligan,  150  Ind.  582, 

20.  Cutter  v.  Meeker,  71  Neb.  732,  50  N.  E.  564,  65  A.  S.  R.  382. 
99  N.  W.  514,  8  Ann.  Cas.  951.  6.  Note:  112  A.  S.  R.  735. 

1.  Walsh  V.  Packard,  165  Mass.  189,       7.  Note:  112  A.  S.  R.  734,  735. 
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a  judgment  recovered  against  him  on  a  liability  of  the  decedent' 
As  a  rule  actions  to  set  aside  transfers  of  personalty  made  by  the 
ancestor  in  his  lifetime  must  be  brought  by  the  administrator.*  Thus, 
the  administrator  and  not  the  surviving  spouse  is  the  proper  party  to 
sue  for  assets  alleged  to  have  been  transferred  by  the  intestate  in 
fraud  of  the  rights  of  the  surviving  spouse.*"  But  generally  the  heirs 
may  maintain  a  suit  in  equity  to  set  aside  transfers  and  gifts  made 
by  the  intestate  in  his  lifetime  on  the  ground  that  they  were  pro- 
cured through  fraud  and  undue  influence,  where  there  are  no  debts 
or  claims  of  any  kind  against  the  estate  and  no  administrator  has  been 
appointed,**  or  where  the  estate  has  been  finally  settled  and  the 
administrator  discharged.** 

123.  Suits  to  Set  Aside  Sales  by  Administrator. — Gtenerally  the 
heirs  may  maintain  ejectment  to  recover  land  sold  by  the  repre- 
sentative where  the  sale  is  void.**  Nor  is  it  usually  necessary  in  such 
an  action  for  them  to  allege  or  prove  that  the  estate  has  been  settled 
or  that  there  are  no  debts  for  the  payment  of  which  the  land  may 
afterwards  be  appropriated.**  In  some  states,  however,  the  heir  can- 
not sue  to  set  aside  a  fraudulent  sale  if  the  admimsiration  is  still 
open,  except  perhaps  where  he  shows  that  there  are  no  debts  against 
the  estate,  and  that  the  administration  was  fraudulently  procured.** 
Statuti'es  requiring  actions  for  the  recovery  of  real  property  sold  by 
administrators  to  be  brought  within  a  specified  time  after  the  sale  have 
been  held  to  apply  to  avoid  sales  as  well  as  to  those  which  are  merely 
irregular,**  though  there  is  authority  to  the  contrary.*'  In  some  states 
heirs  may  sue  in  equity  to  recover  personalty  transferred  by  the 
representative  under  order  of  court  where  the  sale  is  voidable,  if  the 
representative  refuses  to  sue,  and  the  purchasers  and  those  claiming 
under  them  may  properly  be  joined  as  defendants.** 

X.  Conveyances  by  Heibs 
Right  to  Convey  and  Interest  Acquired  by  Conveyance 

124.  In  General. — Since  immediately  on  the  death  of  the  ancestor 
the  heir  takes  a  vested  interest  in  the  realty,**  he  may  convey  such 

8.  Garden  v.  Derriekson,  2  Dd.  Ch.   37  Miss.  17,  75  Am.  Dec.  49. 

386,  95  Am.  Dec.  286.  14.  O'Keefe   v.    Behrens,    73    Kan. 

9.  In  re  Aeken,  144  la.  519,  123  N.  469,  85  Pao.  555,  9  Ann.  Cas.  867,  8 
W.  187,  Ann.  Cas.  1912A  1166.  LJIA.(N.S.)  354. 

10.  Wright  V.  Holmes,  100  Me.  508,       16.  Giddings  v.  Steele,  28  Tex.  732, 
62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.  91  Am.  Dec.  336. 

(N.S.)  769.  16.  O'Keefe   v.  Behrens,  73  Kan. 

11.  Moore  v.  Brandenburg,  248  Dl.  469,  85  Pac.  555,  9  Ann.  Cas.  867  and 
232,  93  N.  E.  733, 140  A.  S.  R.  206.  note,  8  L.R.A.(N.S.)  354. 

12.  Note:  112  A.  S.  R.  735.  17.  Note:  9  Ann.  Cas.  872. 

13.  O'Keefe   v.    Behrens,   73   Kan.  18.  Worthy  v.  Johnson,  8  Ga.  236, 
469,  85  Poc.  555,  9  Ann.  Cas.  867,  8  52  Am.  Dec.  399. 

LJl_A..(N.S.)  354;  Root  v.  McFerrin,       19.  See  supra,  par.  68. 
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interest  by  deed,**  or  devise  it  by  will.*  This  is  equally  trae  of  the 
estate  taken  by  the  heir  between  the  death  of  a  testator  and  the 
execution  of  a  power  of  sale  contained  in  the  will.*  If  the  land  is  not 
required  for  the  payment  of  debts  the  title  becomes  absolute  in  the 
heir  and  he  can  convey  a  perfect  title  to  his  grantee,*  though  the 
grantee  may  take  subject  to  the  lien  of  the  ancestor's  debts.*  One 
may  also  sell  or  assign  or  bequeath  his  interest  in  the  personal  estate 
of  his  ancestor  prior  to  administration.*  The  right  of  the  probate 
court  to  take  such  conveyances  or  assignments  into  consideration  in 
making  distribution  is  treated  elsewhere  in  this  work.*  Formerly 
an  heir  could  not  convey  where  the  ancestor  died  disseised  or  where 
the  heir  himself  was  not  in  possession.  He  was  considered  as  having 
a  mere  right  of  entry,  which  was  not  subject  to  conveyance.'  But  this 
rule  would  seem  to  have  no  force  under  the  doctrine  of  the  modern 
law  according  to  which  one  may  convey  whatever  interest  he  owns  or 
thinks  he  owns.* 

125.  Interest  Acquired  by  Grantee. — The  grantee  of  an  heir's  inter- 
est in  the  realty  of  his  ancestor  stands  in  the  place  of  the  heir,*  and 
in  the  same  relation  to  the  estate.^'  He  takes  the  heir's  title  **  and 
acquires  whatever  interest  the  latter  had ;  **  he  holds  the  land  as  the 
heir  held  it  and  represents  him  in  his  right  to  the  part  acquired.^* 
His  rights  are  no  greater  than  those  of  the  heir,**  especially  where 
the  deed  does  not  purport  to  convey  any  particular  tract  but  merely 
such  interest  in  the  ancestor's  lands  as  the  grantor  is  entitled  to  as 
heir.**  Some  courts  say  that  his  claim  is  not  to  an  interest  in  the 
land  but  to  an  interest  in  the  assets  of  the  estate,  and  that  whatever 

20.  Smith  v.  Olmstead,  88  Cal.  582,  8.  See    Champertt    akd    Mainte- 

26  Pac.  521,  22  A.  S.  R.  336, 12  L.R.A.  nance,  vol.  5,  p.  280;  Deeds,  vol.  8, 

46;  Morse  v,  Hackensack  Sav.  Bank,  pp.  1062,  1063. 

47   N.   J.   Eq.   279,  20   Atl.   961,   12  9.  Austin  v.  Bailey,  37  Vt.  219,  86 

L.R.A.  62;  Douglass  v.  Massie,  16  Ohio  Am.  Dec.  703. 

271,  47  Am.  Dec.  375;  Davidson  v.  10.  Barnett  v.  Thomas,  36  Ind.  App. 

Little,  22  Pa.  St.  245,  60  Am.  Dec.  441,  75  N.  E.  868,  114  A.  S.  R.  385. 

81 ;  Hyde  v.  Barney,  17  Vt.  280,  44  11.  Austin  v.  Bailey,  37  Vt  219,  86 

Am.   Dec.   335   and   note;    Austin    v.  Am.  Dec.  703. 

Bailey,  37  Vt.  219,  86  Am.  Dec.  703.  12.  Fiscus  v.  Moore,  121  Ind.  547, 

•  1.  Note:  44  Am.  Dec.  338.  23  N.  E.  362,  7  L.R.A.  235;  Barnett 

2.  Morse  v.  Hackensack  Sav.  Bank,  v.  Thomas,  36  Ind.  App.  441,  75  N. 
47  N.  J.  Eq.  279,  20  Atl.  961, 12  L.R.A.  E.  868,  114  A.  S.  R.  385. 

62.  13.  Compton  v.  Mathews,  3  La.  128, 

3.  Douglass  ▼.  Massie,  16  Ohio  271,  22  Am.  Dee.  167;  Austin  v.  Bailey,  37 
47  Am.  Dec.  375.  Vt.  219,  86  Am.  Dec.  703. 

4.  See  infra,  par.  128.  14.  Marvin    v.   Bowlby,   142    Miclj. 

5.  In  re  Dobbel,  104  Cal.  432,  38  245,  105  N.  W.  751,  113  A.  S.  R.  574, 
Pac.  87,  43  A.  S.  R.  123.  7  Ann.  Cas.  559,  4  L.R.A.  (N.S.)  189. 

6.  See    Executors    and    Adminis-       15.  Chiles    v.    Coleman,    2    A.    K. 
TiiATORS.  IMarsh.  (Ky.)   296,  12  Am.  Dec.  396. 

7.  Note:    35   L.R.A.(N.S.)    748. 
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interest  he  has  is  an  interest  in  the  estate.^'  He  becomes  a  tenant 
in  common  with  the  other  heirs,  and  is  entitled  to  share  in  the  rents 
and  profits  according  to  his  interest,  and  he  has  a  right,  in  a  suit  for 
partition,  to  an  accounting  as  to  personal  estate  left  by  the  decedent 
and  converted  to  their  own  use  by  the  other  heirs,  and  also  as  to 
advancements  made  to  them.*'  Where  the  heirs  have  no  right  to 
possession  until  the  administrator's  lien  for  the  payment  of  debts  is 
satisfied,  while  such  lien  remains  unsatisfied  they  cannot  convey  the 
land  so  as  to  entitle  the  grantee  to  immediate  possession.^*  The  fact 
that  the  heir  has  been  advanced  may  be  shown  to  reduce  the  interest 
received  by  the  purchaser.*'  And  one  who  purchases  the  estate  of 
an  heir  between  the  death  of  a  testator  and  the  execution  of  a  power 
of  sale  contained  in  the  will  takes  it  subject  to  the  power,  and  a 
purchaser  under  the  power  becomes  seised  under  the  devisor  by  a  title 
paramount  to  that  of  the  purchaser  from  the  heir,  and  the  estate  of 
the  latter  is  determined.**  The  authorities  are  in  conflict  as  to 
whether  the  grantee  takes  subject  to  the  right  of  the  representative 
to  set  off  debts  due  from  the  heir  to  the  estate.  In  some  jurisdictions 
the  purchaser  or  mortgagee  of  an  heir's  interest  takes  the  land  subject 
to  the  lien  of  the  ancestor's  debts,  and  it  may  be  sold  for  their  pay- 
ment, while  in  others  the  contrary  is  true  in  the  case  of  a  bona  fide 
purchaser  for  value.*  In  determining  the  interest  acquired  by  a 
grantee  of  an  heir  under  a  quitclaim  deed  the  construction  of  the 
statute  of  descents  established  by  the  decisions  at  the  time  of  the 
execution  of  the  deed  by  heirs  claiming  under  the  statute  becomes  a 
part  of  the  contract  and  must  govern  the  rights  of  the  parties  as 
against  a  different  construction  thereafter  adopted  by  overruling  the 
former  decisions.  Hence,  where  under  the  earUer  construction  they 
took  a  fee  subject  to  the  widow's  Ufe  estate,  and  acting  on  this  assump- 
tion they  conveyed  their  interest  by  quitclaim  deed  durins;  the  widow's 
life,  they  cannot  claim  the  fee  as  against  their  grantees  aftei-  her  death, 
though  under  the  later  decisions  she  took  the  fee  which  descended  to 
them  on  her  death.'  It  has  been  held  that  a  purchaser  under  an 
execution  against  the  heir  to  whom  land  was  assigned  by  a  decree  of 
distribution,  having  notice  of  a  valid  agreement  between  the  heirs, 
entered  into  at  the  time  of  the  decree,  or  afterwards,  to  divide  the 
land  among  them,  will  not  be  protected  against  it.* 

16.  Fiscns  v.  Moore,  121  Ind.  547,  47  N.   J.  Eq,  279,  20   Atl.   961,  12 
23  N.  E.  362,  7  L.R.A.  235.  L.R.A-  62. 

17.  Bamett  v.  Thomas,  36  Ind.  App.       1.  See  supra,  par.  Ill,  and  infra, 
441,  75  N.  E.  868,  114  A.  S.  R.  385.  par.  128. 

18.  Hubbard  v.  Ricart,  3  Vt.  207,       2.  Haskett  v.  Maxey,  134  Ind.  182, 
23  Am.  Dec.  198.  33  N.  E.  358,  19  L.R.A.  379. 

19.  Bamett  v.  Thomas,  36  Ind.  App.      3.  Bavington  v.  Clarke,  2  Pen.  &  W. 
441,  75  N.  E.  868,  114  A.  S.  R.  385.   (Pa.)  115,  21  Am.  Deo.  432. 

20.  Morse  v.  Hackensaek  Sav.  Bank, 
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126.  Relative  Rights  of  Purchasers  from  Heir  and  ff om  Ancestor. — 
If  a  deed  of  the  ancestor  is  valid  as  against  the  heirs  it  is  valid  as 
against  one  to  whom  they  convey  such  rights  as  they  may  have  in 
the  ancestor's  lands.*  Generally  if  a  bona  fide  purchaser  from  the 
heir  records  his  deed  he  is  protected  against  an  unrecorded  deed  of 
the  ancestor  to  the  same  extent  as  though  he  had  purchased  from  the 
ancestor  under  similar  circumstances,'  though  there  is  authority  to 
the  contrary.*  A  similar  rule  has  also  been  applied  in  favor  of  a 
bona  fide  purchaser  from  an  heir  as  against  an  unrecorded  conveyance 
by  the  decedent's  administrator.'  In  the  case  of  a  purchase  of  the 
interest  of  his  coheirs  by  an  heir  who  has  no  notice  of  the  unrecorded 
deed  given  by  the  ancestor  some  courts  hold  that  to  tiie  extent  of  the 
interest  which  descends  tp  him  he  does  not  thereby  acquire  a  good 
title  as  against  the  purchaser  from  the  ancestor,  but  that  to  the  extent 
of  his  purchase  from  his  coheirs  he  is  entitled  to  the  same  protectioD 
as  any  other  purchaser.  Others  hold  the  contrary.  Of  course  the 
general  rule  applies  where  the  heir  who  becomes  a  purchaser  subse- 
quently conveys  the  land  to  a  bona  fide  purchaser.  Such  a  purchaser 
is  protected.* 

Alienation  as  Affecting  Liability  for  Debts 

127.  Common  Law  Rule;  Personal  Liability  of  Heir. — At  common 
law,  if  the  heir  alienated  the  land  before  an  action  was  brought  against 
him  the  creditor  was  without  remedy.*  The  heir  was  not  even  bound 
to  answer  for  its  value,  at  least  in  an  action  at  law.^*  The  hardship 
on  creditors  consequent  on  this  rule  was  relieved  by  the  act  of  Wm.  & 
Mary  providing  that  where  the  heir  thus  alienated  lands  he  should 
be  liable  for  the  value  thereof,  but  that  the  lands  themselves  should 
not  be  liable.**  In  this  country  the  heir  is  generally  personally  liable 
to  the  ext«nt  of  the  value  of  the  property  which  descends  to  him  and 
which  he  conveys  before  suit  brought,**  but  in  many  jurisdictions 

4.  Chiles  V.  Coleman,  2  A.  K.  Marsh.  Note:  48  Am.  Dec.  396. 

(Ky.)  296,  12  Am.  Dec.  396.  10.  McCarthy  v.  Mullen,  82  N.  J.  L. 

6.  Hallett  v,  Alexander,  50  Colo.  37,  379,  82  Atl.  51,  39  L.R.A.(N.S.)  688. 

114  Pac.  490,  Ann.  Gas.  1912B  1277  11.  Van   Bibber  v.   Reese,  71  Md. 

and  note,  34  L.R.A.(N.S.)   328.  608,  18  Atl.  892,  6  L.R.A.  332;  Mul- 

6.  Note:    Ann.    Cas.    1912B    1292,  doon  v.  Moore,  55  N.  J.  L.  410,  26 
1293.                                                       •  AU.  892,  21  L.R.A.  89;  McCarthy  v. 

7.  Note:  Ann.  Cas.  1912B  1290.  MuUen,  82  N.  J.  L.  379,  82  Atl.  51, 

8.  Note:  Ann.  Cas.  1912B  1291.  39  L.R.A.(N.S.)  688. 

9.  CampbeU's    Case,    2    Bland    Ch.  Note:  21  L.R.A.  89. 

(Md.)    209,  20  Am.  Dec.  360;  Van  12.  Campbell's  Case,  2  Bland  Gh. 

Bibber  v.  Reese,  71  Md.  608,  18  Atl.  (Md.)  209,  20  Am.  Dec.  360;  Ticknor 

892,  6  L.R.A.  332;  Ticknor  v.  Harris,  v.  Harris,  14  N.  H.  272,  40  Am.  Dec. 

14  N.  H.  272,  40  Am.  Deo.  186;  Mc-  186;  Muldoon  v.  Moore,  55  N.  J.  L. 

Carthy  v.  Mullen,  82  N.  J.  L.  379,  82  410,  26  Atl.  892,  21  L.R.A.  89  and 

Atl.  51,  39  L.R.A.(N.S.)  688.  note;  McCarthy  v.  Mullen,  82  N.  J. 
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the  land  is  left  in  the  hands  of  bona  fide  purchasers  entirely  tneA 
from  the  claims  of  creditors  of  the  ancestor,^'  personal  liability  to  thA 
extent  of  its  value  being  imposed  upon  the  heir  who  has  made  th«> 
alienation,  as  a  substitute  for  the  lien  upon  the  land  of  which  th« 
creditor  has  been  thereby  deprived.**  To  prevent  a  resort  to  the  realty, 
however,  the  alienee  must  be  a  bona  fide  purchaser  for  value ;  otherwise 
the  creditor  may  subject  it  in  his  hands  to  the  same  extent  as  if  no 
alienation  had  taken  place."  It  has  been  held  that  a  judgment  against 
the  heir  on  his  individual  debt  and  the  levy  of  an  execution  upon 
lands  descended  prior  to  the  commencement  of  an  action  against  him 
on  a  debt  of  his  ancestor  is  not  an  alienation  of  the  property  which 
subjects  him  to  a  personal  judgment  for  the  value  of  the  lands,  and 
that  such  lands  remain  Uable  to  answer  for  the  debt  of  the  decedent, 
at  least  where  there  has  been  no  sale  under  such  execution  prior  to  the 
commencement  of  the  action  against  the  heir.**  If  it  is  sought  to 
hold  the  defendant  personally  liable  on  the  ground  that  he  has  sold 
the  property  descended  to  him  the  fact  that  he  has  so  sold  it  must  be 
alleged.*^ 

128.  Rule  that  Realty  Is  Still  Liable. — ^In  some  states  creditors  of 
the  ancestor  may  foUow  the  specific  produce  of  the  real  assets  and  take 
it  from  any  one  in  whose  hands  it  may  be  found.**  The  purchaser 
of  the  interest  of  an  heir  pending  administration  acquires  only  what 
is  left  on  distribution,  after  the  settlement  of  the  estate,  including  the 
charges  and  expenses  of  administration.*'  He  takes  the  land  subject 
to  the  lien  of  the  decedent's  debts'**  and  to  the  right  of  the  repre- 
sentative to  sell  it  for  their  payment  in  tiie  manner  prescribed  by 
law.*  Hence  a  sale  and  conveyance  made  by  an  administrator  under 
the  order  of  the  court  is  not  in  any  wise  affected  or  impaired  by  tiie 

L.  379,  82  AU.  51,  39  L.R.A.(N.S.)  16.  Muldoon  v.  Moore,  55  N.  J.  L. 

688;  Olmstead  v.  Latimer,  158  N.  Y,  410,  26  Atl.  892,  21  LJI.A.  89. 

313,  53  N.  E.  5,  43  L.R.A.  685;  Craw-  17.  Crawford  v.  Turner,  58  W.  Va. 

ford  V.  Turner,  58  W.  Va.  600,  52  S.  600,  52  S.  E.  716,  112  A.  S.  R.  1014. 

E.  716, 112  A.  S.  R.  1014  and  note.  18.  Campbell's   Case,   2   Bland   Ch. 

Note:  48  Am.  Dec  396.  (Md.)  209,  20  Am.  Dec.  360. 

13.  Campbell's  Case,  2  Bland  Ch.  19.  Curtis  t.  Schell,  129  Cal.  208, 
(Md.)  209,  20  Am.  Dec.  360;  Muldoon  61  Pac.  951,  79  A.  S.  R.  107. 

▼.  Moore,  55  N.  J.  L.  410,  26  Atl.  892,  20.  McCoy  v.  Morrow,  18  lU.  519, 

21  L.R.A.  89  and  note;  McCarthy  v.  68  Am.  Dec.  578;  Van  Bibber  v.  Reet^e, 

Mullen,  82  N.  J.  L.  379,  82  Atl.  51,  39  71   Md.  WS,  18  Atl.  892,  6  L.R.A. 

LJIA.(N.S.)  688.  332;  Faran  v.  Robinson,  17  Ohio  St. 

Notes:  48  Am.  Dec.  396;  112  A.  S.  242,  93  Am.  Dec.  617;  Bruch  v.  Lantz, 

B.  1025.  2  Rawle  (Pa.)  392,  21  Am.  Dec.  458 

14.  McCarthy  v.  Mullen,  82  N.  J.  and  note;  Hubbard  v.  Ricart,  3  Vt. 
L.  379,  82  AU.  51,  39  LJl.A.(N.S.)  207,  23  Am.  Dec.  198;  Austin  v.  Bai- 
688,  ley,  37  Vt.  219,  86  Am.  Dec.  703. 

16.  Kirtley  v.  Holmes,  107  Fed.  1,  1.  Fiscus  v.  Moore,  121  Ind.  547,  23 
46  C.  C.  A.  102,  52  L.R.A.  738.  N.  E.  362,  7  L.R.A.  235;  Dou^ass  v. 

125 


Digitized  by 


Google 


(  12»  DESCENT  AND  DISTRIBUTION  »  B.  C.  L. 

previous  incumbrance  or  conveyance  by  the  heir.'  The  purchaser 
from  the  heir  buys  subject  to  the  rule  of  caveat  emptor,  and  it  is 
immaterial  whether  he  took  with  actual  notice  or  not.  For  his 
indemnity,  if  any,  in  case  the  laud  is  sold  he  must  look  to  such 
guaranties  or  warranties  as  he  may  have  had  the  precaution  to  take.' 
The  creditor's  Uen  must  be  prosecuted  within  a  reasonable  time.  By 
laches  he  may  lose  his  right  to  pursue  the  land  in  the  hands  of  the 
grantee  of  the  heir.  It  has  been  held  that,  in  the  absence  of  a  statu- 
tory limitation,  seven  years'  unexcused  delay  will  operate  as  a  bar.* 
Of  course  where  there  is  a  statutory  limitation,  it  controls.'  But  it 
has  been  held  that  a  representative  purchasing  either  directly  or 
indirectly  at  his  own  sale  is  not  within  a  statute  limiting  the  time 
within  which  such  a  lien  may  be  enforced  against  bona  fide  pur- 
chasers.* 

129.  Sale  Pending  Suit;  Effect  of  Probate  Records. — Alienation 
by  the  heir  after  suit  brought  on  the  obligation  of  the  ancestor  is  void 
as  against  creditors.'  The  bringing  of  the  suit  binds  the  land  in  his 
hands,*  and  the  judgment  relates  back  to  the  commencement  of  the 
action.'  The  judgment  creditor  may  have  execution  on  the  lands 
descended  even  in  the  hands  of  the  alienee  in  such  a  case,"  but  can 
have  no  further  recovery  unless  the  heir  has  made  himself  personally 
hable  by  false  pleading  or  otherwise.**  Statutes  in  some  states  specifi- 
cally provide  that  a  sale  on  an  execution  under  a  final  decree  in  a 
statutory  suit  against  an  heir  to  obtain  satisfaction  of  a  debt  due  from 
the  decedent  will  overreach  all  mortgages  and  alienations  of  the  estate, 
which  are  subsequent  to  the  commencement  of  such  suit,  but  a  mere 
decretal  order  is  not  deemed  to  be  a  final  decree  in  this  connection.'* 
Some  courts  hold  that  when  the  records  of  the  probate  court  made 
in  conformity  with  the  law  show  a  final  settlement  of  the  personal 
estate,  and  the  settlement  indicates  that  all  proved  debts  and  the  costs 
of  administration  have  been  paid  in  full  and  that  there  is  still  a 
balance  in  the  hands  of  the  administrator,  a  purchaser  without  actual 
knowledge  to  the  contrary  is  justified  in  assuming  that  all  debts  have 

Massie,   16   Ohio   271,   47   Am.    Dec.  7.  Campbell's    Case,    2    Bland    Ch. 

375;  Faran  v.  Robinson,  17  Ohio  St.  (Md.)  209,  20  Am.  Dec.  360. 

242,  93  Am.  Dec.  617.  8.  McCarthy  v.  Mullen,  82  N.  J.  L. 

Note:  28  A.  S.  R.  778.  379,  82  Atl.  51,  39  L.R.A.{N.S.)  688. 

2.  Fiscus  V.  Moore,  121  Ind.  547,  9.  Muldoon  v.  Moore,  55  N.  J.  L. 
23  N.  E.  362,  7  L.R.A.  235.  410,  26  Atl.  892,  21  L.R.A.  89. 

3.  Faran  v.  Robinson,  17  Ohio  St.  10.  Muldoon  v.  Moore,  55  N.  J.  L. 
242,  93  Am.  Dee.  617.  410,  26  Atl.  892,  21  L.R.A.  89;  Mc- 

4.  McCoy  V.  Morrow,  18  111.  519,  Carthv  v.  Mullen,  82  N.  J.  L.  379,  82 
68  Am.  Dec.  578.  Atl.  51,  39  L.R.A.{N.S.)  688. 

6.  Bruch  V.  Lantz,  2  Rawle   (Pa.)       11.  McCarthy  v.  Mullen,  82  N.  J.  L. 
392,  21  Am.  Dec.  458.  379,  82  Atl.  51,  39  L.R.A.(N.S.)  688. 

6.  Brueh  v.  Lantz,  2  Rawle   (Pa.)       12.  Morris  v.  Mowatt,  2  Paige  Ch. 
892,  21  Am.  Dec.  458.  (N.  Y.)  586,  22  Am.  Dec.  661. 
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been  paid  and  that  the  land  is  exonerated  from  its  conditional  liability, 
so  that  he  will  be  protected  even  though  debts  amounting  to  more  than 
the  personal  estate  should  afterwards  be  discovered,  and  though  the 
statutes  do  not  expressly  make  any  saving  of  the  rights  of  bona  fide 
purchasers  or  fix  any  time  for  terminating  such  liability.  On  the 
other  hand,  if  such  records  show  that  the  personal  estate  is  insufficient 
to  pay  debts  or  that  the  personal  estate  is  still  unsettled,  notice  is 
thereby  imputed  to  all  who  may  deal  with  the  real  estate  that  the 
latter  is  or  may  be  made  liable  under  the  statute,  and  no  one  purchas- 
ing from  an  heir  under  such  circumstances  can  claim  to  be  a  bona 
fide  purchaser  without  notice.** 

XI.  Liability  of  Heir's  Shabe  for  His  Debts 

130.  In  General. — ^As  the  heir  has  a  legal  interest  in  the  realty 
which  he  can  convey,  that  interest  is  subject  to  sale  on  execution  to 
pay  his  debts.**  The  hen  of  a  judgment  against  an  heir  after  the 
death  of  his  ancestor,  therefore,  attaches  to  the  heir's  interest  in  the 
estate  subject  to  the  condition  that  the  land  may  be  sold  to  pay  the 
debts  of  the  decedent  and  the  expenses  of  administration.  An  "heir's 
interest  in  the  land  is  an  interest  in  realty,  even  after  an  order  of 
probate  to  sell  the  same,  until  the  sale  has  taken  place,  and  no  parol 
agreement  can  convert  it  into  personalty  so  as  to  affect  the  lien  of  a 
judgment  creditor  of  such  heir.**  Furthermore  where  the  lemd  has 
been  sold  it  is  held  that  a  judgment  lien  attaches  to  the  heir's  shai'e 
in  the  surplus  of  the  proceeds  as  to  realty.**  It  also  attaches  to  the 
heir's  intwest  intermediate  a  testator's  death  and  the  execution  of  a 
power  of  sale  contained  in  the  will.*'  Likewise,  the  undivided  interest 
of  the  heir  in  the  realty  is  subject  to  attachment  pending  the  adminis- 
tration.** But  the  levy  of  the  attachment  in  such  case  does  not  dis- 
possess the  administrator  or  interrupt  or  interfere  with  the  adminis- 
tration of  the  estate  and  is  subject  to  be  defeated  if  it  becomes  neces- 
sary to  resort  to  the  land  to  pay  the  debts  of  the  intestate.*'  As  the 
interest  of  a  vendor  of  realty  under  a  contract  of  sale  goes  to  his 

13.  Van  Bibb«r  v.  Reese,  71  Md.   (Pa.)  185, 16  Am.  Dec.  488. 

608, 18  Atl.  892,  6  L.R.A.  332.  16.  Kolars  v.  Brown,  108  Minn.  60, 

14.  HaUett  v.  Alexander,  50  Colo.  121  N.  W.  229,  133  A.  S.  R.  410. 
37,  114  Pae.  490,  Ann.   Cas.  1912B  17.  Morse  v.  Hackensack  Sav.  Bank, 
1277,  34  L.R.A.(N.S.)  328;  Ayers  v.  47  N.   J.  Eq.   279,  20  Atl.   961,  12 
King,  168  Mo.  244,  67  S.  W.  558,  90  L.R.A.  62. 

A.   S.  R.  452  and  note;  Douglass  v.  18.  McClellan  v.  Solomon,  23  Fla. 

Massie,  16  Ohio  271,  47  Am.  Dec.  375;  437,  2  So.  825,  U  A.  S.  R.  381;  Bead 

Oppenheimer  v.  CoUins,  115  Wis.  283,  v.  Mosby,  87  Tenn.  759, 11  S.  W.  940, 

91  N.  W.  690,  60  L.R.A.  406.  5  KR.A.  122. 

Note:  44  Am.  Dec.  338  et  seq.;  23  Note:  23  L.R.A.  643. 

L.R.A.  643.  19.  McClellan  t.  Solomon,  23  Fla. 

16.  Wither'e  Appeal,  14  Serg.  &  R.  437,  2  So.  825,  11  A.  S.  R.  381. 
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administrator  as  personalty,'**  the  vendor's  heir  has  no  interest  in  <he 
land  subject  to  levy  and  sale  on  execution.^ 

131.  Procedure  to  Enforce  Liability. — In  some  states  the  seizure 
of  an  heir's  share  under  execution  must  be  of  the  whole  of  his  interest 
in  the  estate  rather  than  of  his  interest  in  a  particular  piece  of  the 
property.*  Equity  will  often  aid  to  subject  an  heir's  interest  to  the 
payment  of  his  debts,'  even  though  such  interest  is  subject  to  levy, 
where  an  execution  has  been  returned  "no  property  found,"  and  it  does 
not  appear  that  the  value  of  the  heir's  interest  was  sufficient  to  satisfy 
the  costs  of  a  sale.*  But  power  in  the  probate  court  to  appropriate  the 
share  of  an  heir  to  the  payment  of  his  debts  has  been  denied,  even 
though  the  debt  is  in  judgment  and  the  debtor  is  in  prison  under  a 
conviction  of  felony.  Such  court,  it  is  held,  can  do  no  more  than 
pay  the  claims  against  the  estate,  and  distribute  the  remainder  among 
the  heirs  and  devisees.  A  reason  given  for  this  rule  is  that  the  probate 
court  pays  the  debts  of  the  dead  and  not  of  the  living,  and  that  to 
hold  otherwise  would  be  to  administer  on  the  estate  of  the  heir  before 
he  is  dead  in  law  or  in  fact.'  It  is  also  held  that  the  heir's  interest 
should  not  be  sold  before  direction  of  a  settlement  of  the  adminis- 
trator's accounts.*  Similarly,  under  the  practice  in  some  jarisdio- 
tions,  the  interest  of  one  of  several  codistributees  in  the  personalty  is 
not  subject  to  levy  and  sale  for  the  debts  of  any  or  all  of  them,  under 
execution  on  a  moneyed  decree,  so  long  as  the  estate  remains  unsettled 
in  the  hands  of  the  administrator.  Under  this  rule  equity  has  juris- 
diction to  aid  the  creditor,  but  in  order  to  do  this  it  is  necessary 
that  the  chancellor  should  proceed  to  make  a  final  settlement  of  the 
administration  and  separate  the  portion  of  the  judgment  debtor  from 
the  remainder  of  the  estate  before  a  final  decree  can  be  pronounced 
condemning  such  portion  to  the  payment  of  the  demand.' 

132.  Status  of  Creditors  of  Estate  as  against  Heir's  Creditors  and 
Purchasers  of  His  Interest  at  Execution  Sale. — ^In  some  states  a  judg- 
ment or  a  final  decree  in  an  action  or  suit  against  an  heir  to  obtain 
satisfaction  of  a  debt  due  from  the  decedent  has  a  preference,  by  way 
of  a  lien  on  the  estate  descended,  over  any  judgment  or  decree  obtained 
against  the  heir  for  his  own  personal  debt,*  and  over  the  levy  of  an 
execution  issued  on  the  latter  judgment,  at  least  where  there  has  been 

20.  See  supra,  par.  77.  Am.  Dec.  111. 

1.  Bowen  v.  Lansing,  129  Mich.  117,       6.  Bowden  v.  Parrfah,  86  Va.  67,  9 
88  N.  W.  384,  95  A.  S.  R.  427,  57   S.  E.  616,  19  A.  S.  R.  873. 

L.R.A.  643.  7.  Lang  v.  Brown,  21  Ala.  179,  56 

2.  Notes:    44    Am.    Dec.    338;    23  Am.  Dec.  244. 

LJI.A.  643.  8.  Muldoon  v.  Moore,  55  N.  J.  L. 

3.  Note:  44  Am.  Dec.  340.  410,  26  AtL  892,  21  L.R.A.  89;  Morria 

4.  Oppenheimer  v.  Collins,  115  Wis.  v.  Mowatt,  2  Paige  (N.  T.)  586,  22 
283,  91  N.  W.  690,  60  L.R.A.  406.  Am.  Dec.  661. 

5.  In   re   Nerae,   35    Cal.    392,   95 
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no  sale  on  such  execution  prior  to  the  commencement  of  the  action 
or  suit  against  the  heir.'  A  judgment  creditor  of  a  distributee  who  is 
seeking  to  subject  the  latter 's  interest  to  the  payment  of  his  debt 
occupies  the  position  of  the  distributee  with  relation  to  the  estate.^** 
So  also,  the  purchaser  of  an  heir's  interest  at  a  judicial  sale  takes  the 
place  of  such  heir,**  and  stands  in  his  shoes.**  He  occupies  the  same 
relation  to  the  estate  as  the  heir  did,  and  acquires  whatever  interest 
the  heir  had  therein,*'  and  only  his  interest.**  Therefore  he  takes 
subject  to  the  lien  of  the  testator's  debts,**  and  to  the  right  of  the 
administrator  to  sell  the  land  under  order  of  court  to  pay  ihem  in 
case  a  sale  for  that  purpose  is  necessary.**  A  purchaser  under  a 
decree  of  sale  of  the  probate  court  for  partition  may,  however,  in 
proceedings  to  revive  an  order  of  sale  of  such  property  to  pay  debts, 
interpose  any  defense  available  to  the  heirs.*'  The  purchaser's  interest 
is  also  subject  to  be  reduced  to  the  extent  of  any  advancements  received 
by  the  heir,**  and  in  some  states  he  takes  subject  to  the  right  of  the 
administrator  to  deduct  from  the  heir's  share  any  indebtedness  owed 
by  the  latter  to  the  estate,  though  there  is  authority  to  the  contrary.*' 
So,  too,  the  purchaser  at  execution  sale  of  the  heir's  estate  intermediate 
the  testator's  death  and  the  execution  of  a  power  of  sale  contained 
in  his  will  takes  subject  to  such  power,  and  when  the  power  is  executed 
the  purchaser  under  the  power  becomes  seized  under  the  devisor  by  a 
title  paramount  to  the  title  of  the  purchaser  at  the  execution  sale,  and 
the  estate  of  the  latter  is  determined.**  It  ia  generally  held  that  a 
bona  fide  purchaser  of  an  heir's  interest  at  an  execution  sale  who 
records  his  sheriff's  deed  takes  title  superior  to  one  holding  under  an 
unrecorded  deed  from  the  ancestor.*    The  contrary  is  true,  however, 

9.  Mnldoon  v.  Moore,  55  N.  J.  L.  Oxsheer  v.  Nave,  90  Tex.  568,  40  S. 
410,  26  Atl.  892,  21  L.R.A.  89;  Morris  W.  7,  37  L.RA.  98. 

V.  Mowatt,  2  Paige  (N.  Y.)  586,  22  15.  Smith  v.   Seaton,  117  Pa.   St. 

Am.  Dec.  661.  382,  11  Atl.  661,  2  A.  S.  R.  668. 

10.  Lang  V.  Brown,  21  Ala.  179,  56  16.  Douglass  v.  Massie,  16  Ohio  271, 
Am.  Dec.  244.  47  Am.  Dec.  375;   Smith  v.   Seaton, 

11.  State  v.  WiUiams,  131  Ala.  56,  117  Pa,  St.  382,  11  Atl.  661,  2  A. 
30   So.  782,  90  A.  S.  R.  17.  S.  R.  668. 

12.  Barnett  v.  Thomas,  36  Ind.  App.  Note:  44  Am.  Dec.  338  et  seq. 
441,  75  N.  E.  868,  114  A.  S.  R.  385;  17.  State  v.  Williams,  131  Ala.  56, 
Ayers  v.  King,  168  Mo.  244,  67  S.  W.  30  So.  782,  90  A.  S.  R.  17. 

558.  90  A.  S.  R.  452  and  note;  Hyde  18.  Barnett  v.  Thomas,  36  Ind.  App. 
V.  Barney,  17  Vt.  280,  44  Am.  Dec.  441,  75  N.  E.  868,  114  A.  S.  R.  385. 
335.  19.  See  snpra,  par.  112. 

13.  Barnett  v.  Thomas,  36  Ind.  App.      20.  Morse  v.  Hackensaek  Sav.  Bank, 
441,  75  N.  E.  868,  114  A.  S.  R.  385.  47  N.   J.  Eq.  279,  20  AU.  961,  12 

14.  Morse  v.  Hackensaek  Sav.  Bank,  LJl.A.  62. 

47    N.  J.  Eq.  279,  20  Atl.  961,  12      1.  HaUett  ▼.  Alexander,  50  Colo.  37, 
LJI.A.  62;  Smith  v.  Seaton,  117  Pa.  114  Pac.  490,  Ann.  Cas.  1912B  1277 
St.  382,  11  Atl.  661,  2  A.  S.  R.  668;  and  note,  34  L.R.A.(N.S.)  328. 
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as  to  a  judgment  lecoveied  against  the  heir  during  the  anoestor't 
lifetime.* 

XII.   EeLBASBS,  AqBBBMKNTS,  AKD  CiONTBIBUTION  BBTWEBN   HbIBS 

133.  Release  or  Relinquishment  to  Coheirs. — Other  divisions  of 
this  article  deal  specifically  with  releases  of  the  distributive  shares  of 
husbands  and  wives,  the  right  of  an  heir  to  sell  his  share  pending 
administration,  and  conveyances  or  releases  of  expectancies.*  Relin- 
quishment of  rights  of  dower  and  curtesy  is  treated  fully  in  other 
articles.*  Heirs  who  have  capacity  to  contract  may  release  or  relin- 
quish thdr  interests  to  e£u:h  other  or  to  any  persons  having  an  interest 
in  the  estate.'  Such  a  release  by  general  description,  as  "all  my  right 
as  heir  in  the  above  estate,"  has  been  held,  in  the  absence  of  anything 
to  confine  the  description  to  personal  estate,  to  pass  the  releasor's 
whole  interest  in  boUi  realty  and  personalty.*  So,  where  a  husband, 
realizing  that  dissolution  was  near,  stated  to  his  wife  and  mother  that 
he  desired  the  wife  to  have  all  his  property,  to  which  the  mother 
expressly  consented,  and  he  died  a  few  houra  later  without  making  any 
will  or  conveyance,  the  mother  was  estopped  to  assert  any  interest 
under  the  statutes  of  succession.'  But  brothers  and  sisters  by  renounc- 
ing in  favor  of  their  mother  the  succession  of  a  deceased  brother  d« 
not  estop  themselves  to  contest  the  right  of  persons  claiming  as  the 
children  of  such  deceased  brother  to  share  in  the  mother's  estate ;  * 
nor  does  a  husband  who,  after  the  death  of  his  wife,  attempts  to  assert 
homestead  rights  in  a  parcel  of  land  which  did  not  belong  to  her, 
under  a  mistaken  belief  as  to  her  title,  elect  to  waive  his  distributive 
rights  in  other  parcels  which  she  did  own,  in  case  she  had  no  title  to 
that  selected  as  the  homestead.* 

134.  Distribution  without  Administration  Generally. — ^Where  there 
are  no  debts  and  those  interested  in  the  estate,  being  of  full  age  and 
capable  of  acting  for  themselves,  have  agreed  among  themselves  to 
distribute  the  estate  without  administration,  and  there  is  no  unfairness 
or  fraud,  such  distribution  is  good  and  effectual,  and  no  further 
administration  is  necessary.^*    Under  such  circumstances  an  adminis- 

2.  Note:  Ann.  Cas.  1912B  1291.  7.  McDoweU  v.  McDoweU,  141  la. 

3.  See  supra,  par.  55,  124-129;  in-  286, 119  N.  W.  702,  133  A.  8.  R.  170, 
fra,  par.  138-151.  31  L.R.A.(N.S.)  176. 

4.  See  CoBTBST,  vol.  8,  pp.  401-  8.  Succession  of  Gabiseo,  119  La. 
404;  Dower,  post,  p.  40  et  seq.  704,  44  So.  438,  121  A.  S.  R.  529,  12 

6.  Thornton   v.    Mulquinne,   12   la.  Ann.  Cas.  574,  11  L.B.A.{N.S.)  1082. 

549,  79  Am.  Dec.  548;  Succession  of  9.  Husted  v.  Rollins,  156  la.  546, 

Gabisso,  119  La.  704,  44  So.  438,  121  137    N.    W.    462,    42    LJl.A.(N.S.) 

A.  S.  R.  529,  12  Ann.  Cas.  574,  11  378. 

L.R.A.(N.S.)  1082.  10.  Notes:  23  Am.  Deo.  203;  112 

6.  Thornton  v.   Mulquinne^  12   la.  A.  S.  R.  729  et  eeq.;  4  Ann.  Cas.  196. 
549,  79  Am.  Dec.  584. 
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Arator  would  be  a  mere  naked  trustee,  and  it  would  be  idle  as  well 
■8  wasteful  of  the  estate  to  go  through  the  form  of  administration 
ngainst  the  will  of  the  heirs  as  evidenced  by  their  settlement  and  dis- 
tribution of  the  property  among  themselves.*^  But  where  the  heirs 
have  not  the  legal  capacity  to  agree  to  a  distribution  or  are  unable 
to  settle  its  terms  satisfactorily  to  themselves,  administration  is  nec- 
essary, provided  of  course  the  time  limit  therefor  has  not  expired," 
though  it  seems  clear  that  only  a  creditor  who  can  show  some  injury 
to  himself  can  raise  any  question  as  to  the  right  of  the  heirs  to  settle 
the  estate  among  themselves.  *•  Adult  heirs  may  contract  with  ref- 
erence to  the  distribution  of  personal  property  even  as  against  an 
administrator  where  the  rights  of  creditors  are  not  involved.**  They 
may  make  distribution  in  such  manner  as  they  see  fit,*'  or  they  may 
adopt  a  distribution  \mder  a  void  judicial  proceeding,  as  where  the 
report  of  the  appraisers  appointed  to  distribute  the  estate  is  irregular.** 
In  this  connection  payment  of  the  debts  by  the  distributees  would 
seem  to  be  equivalent  to  absence  of  debts.*'  Where  a  consent  division 
of  an  estate  has  been  made  by  the  distributees  each  of  them  ipso  facto 
acquires  a  perfect  equity  in  the  property  set  apart  to  him  and  loses 
all  interest  in  that  assigned  to  the  other  distributees.**  The  agree- 
ment is  not  rendered  void  by  the  fact  that  some  of  the  parties  thereto 
are  minors.  It  is  only  voidable  at  the  election  of  the  infants  upon 
attaining  their  majority.  Furthermore,  where  the  settlement  is  made 
by  an  adult  as  the  next  friend  of  the  minors  it  is  specifically  enforce- 
able against  the  adult  parties.  That  some  of  the  parties  contract  in 
behalf  of  minors  is  no  ground  for  refusing  to  enforce  the  agreement. 
They  are  doubly  bound  by  their  action,  being  liable  to  the  adult 
defendants  and  also  to  the  minors,  and  this  liability  to  defendants 
is  of  itself  a  refutation  of  the  idea  that  there  is  no  mutuality.** 

135.  Partition  and  Settlement  of  Shares  among  the  Heirs. — The 
procedure  to  compel  partition  and  the  adjustment  of  the  rights  of 
the  parties  in  a  direct  proceeding  therefor  is  not  within  the  scope 
of  this  article,**  but  the  general  rights  of  the  heirs  in  this  regard  may 
and  should  here  be  considered.  They,  Uke  other  persons  having  a  joint 
interest  in  property,  are  entitled  to  partition.*    Nor  are  they  required 

11.  Richardson  v.  Cole,  160  Mo.  372,  Ga.  178,  50  S.  E.  52,  106  A.  8.  R. 
61  S.  W.  182,  83  A.  S.  R.  479.  100. 

12.  In  re  Acken,  144  la.  519,  123  17.  Magel  v.  Mflligan,  150  Ind.  582, 
N.  W.  187,  Ann.  Cas.  1912A  1166.       50  N.  E.  564,  65  A.  S.  R.  382. 

IS.  Bavington  v.  Clarke,  2  Pen.  *  18.  Williams  v.  J.  P.  Williams,  122 

W.  (Pa.)  115,  21  Am.  Dec.  432.  Ga.  178,  50  S.  E.  52, 106  A.  S.  R.  100. 

14.  Williams  v.  J.  P.  Williams,  122  19.  Smith  v.  Smith,  36  Ga.  184,  91 
Ga.  178,  50  S.  E.  52,  106  A.  S.  R.  Am.  Dec.  761.  See  Contracts,  vol.  6, 
100;  In  re  Acken,  144  la.  519,  123  p.  692. 

N.   W.  187,  Ann.   Cas.   1912A  1166.       20.  See  Pabtition. 

15.  Note:  112  A.  S.  R.  729  et  seq.       1.  O'Keefe  v.  Behrens,  73  Kan.  469, 

16.  Williams  v.  J.  P.  Williams,  122  86  Pac.  555, 9  Ann.  Cas.  867,  8  L.R.A. 
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to  wait  for  administration  proceedings.  Much  time  may  elapse  be- 
fore claims  are  presented  or  established  or  before  it  may  be  known 
that  the  personal  assets  are  insufficient.  During  such  periods  the  heirs 
have  the  right  to  the  separate  enjoyment  of  tieir  several  portions  of 
the  estate  and  may  proceed  to  enforce  such  right  unless  some  special 
state  of  /acts  renders  it  unjust  or  improper  that  they  should  do  so.' 
And  since  what  may  be  compelled  by  the  law  the  parties  should  be 
allowed  to  accomplish  amicably,  conti-acts  for  a  partition  fairly  made 
are  uniformly  upheld.'  Where  all  the  heirs  are  of  age  their  partition 
deed  is  just  as  valid  as  a  judicial  division.*  By  contract  they  may 
even  override  the  decree  of  the  court  and  make  a  new  division.*  Or 
the  whole  matter  may  be  submitted  to  arbitrators.*  The  validity 
of  such  a  submission  as  involving  the  title  to  land  must  be  determined 
upon  considerations  treated  elsewhere  in  this  work.^ 

136.  Relief  against  Settlements. — A  contractual  settlement  and 
distribution  between  heirs  and  distributees  will  not  be  set  aside  on  the 
ground  of  a  mistake  of  law,  such  as  an  erroneous  supposition  that 
certain  persons  were  entitled  to  share  in  the  estate.*  But  a  mistake  as 
to  the  law  of  another  state  is  regarded  as  a  mistake  of  fact,  and 
equitable  relief  may  be  had  on  account  thereof  the  same  as  for  any 
otiier  mistake  of  fact,*  provided  the  complaining  party  is  not  guilty 
of  laches.**  These  propositions  are  mere  exemplifications  of  principles 
elaborated  in  other  portions  of  this  work.**  Where  the  settlement  is 
made  with  due  consideration  of  advancements  by  the  ancestor  it  will 
not  be  disturbed  on  the  ground  that  particular  advancements  were 
not  taken  into  account.** 

(N.S.)   354;   Hunt  v.  Rabitoay,  125  v.  Clarke,  2  Pen.  &  W.  (Pa.)  115,  21 

Mich.  137,  84  N.  W.  59,  84  A.  S.  E.  Am.  Dec.  432. 

563;  Jackson  v.  Jennings,  13  Rich.  Eq.  7.  See  generally,  Arbitration  and 

(S.  C.)  172,  94  Am.  Dec.  160.  Award,  vol.  2,  pp.  358,  359. 

2.  O'Keefe  v.  Behrens,  73  Kan.  469,  8.  Haven  v.  Foster,  9  Pick.  (Mass.) 
85  Pac.  555,  9  Ann.  Cas.  867,  8  L.R.A.  112,  19  Am.  Dec.  353;  Good  v.  Herr, 
{N.S.)  354.  7  Watts  &  S.  (Pa.)  253,  42  Am.  Dec 

3.  Hunt  V.  Rabitoay,  125  Mich.  137,  236.  „„  x^  „ 
84  N.  W.  59,  84  A.  S.  R.  563;  Brands  »•  ^^"'^"P  ^H^"*^"™',^^  .^°„^°' 
V.  De  Witt,  44  N.  J.  Eq.  545,  10  Atl.  lf,Pf«;  f^^,  Ann  Cas  1914C1262, 
181,  14  Atl  894,  6  A.  S.  R.  909;  Faran  ^^•^■^■'^^^i  V*  *°*\  °i°n^'i?T° 
V.  Robinson,  17  Ohio  St.  242,  93  Am.  ^J«J«^'  »  ^"^  (**«=«•)  ^^'  ^^  ^"^ 
Dec.  617;  Munrd  v   Murrel,  2  Steob.  ^j   q^         ^    Henthom,  89  Kan. 

^•l-  ^J-uu'^/*®'o?  ^.""i^f-on^'oo  58,  130  Pac:  652,  Ann.   Cas.  1914C 

4.  Hubbard  v.  Ricart,  3  Vt.  207,  23  ^262,  46  L.R.A.(N.S.)    174. 

Am.  Dec.  198  and  note.  u.  gee  Cancellation  of  Instru- 

5.  Bavington  v.  Clarke,  2  Pen.  &  W.  ments,  vol.  4,  pp.  506-509 ;  Con- 
(Pa.)  115,  21  Am.  Dee.  432.  tracts,  vol.  6,  pp.  620-630;  Rkforjca- 

6.  Turk  V.  Turk,  3  Qa.  422,  46  Am.   tion  op  Instroments. 

Dec.  434;  Thomas  v.  White,  3  litt.  12.  Murrel  v.  Murrel,  2  Strob.  Eq. 
(Ky.)  177,14  Am.  Dec.  56;  Bavington    (S.  C.)  148,  49  Am.  Dec.  664. 
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137.  Contribution;  Lien  against  Coheirs'  Share;  Contracts  Respect- 
ing Debts. — ^The  procedure  to  obtain  contribution  and  the  rules  for 
adjusting  the  various  equities  between  the  parties  are  fully  treated 
elsewhere  in  this  work,  and  likewise  the  liability  of  heirs  to  contribu- 
tion is  there  adverted  to,^*  but  a  more  speciJEic  discussion  of  this 
doctrine  as  applied  to  heirs  and  distributees  seems  highly  appropriate 
here.  The  right  of  an  heir  or  distributee  to  invoke  the  doctrine  of 
contribution  arises  where  he  pays  a  debt  of  the  ancestor  or  a  claim 
against  the  estate  which  constitutes  a  charge  against  the  property 
inherited  by  all,^*  as  where  an  heir  as  administrator  pays  a  debt  of 
the  ancestor  on  the  assumption  that  the  assets  are  insuMcient.*'  But 
the  coheirs  of  an  heir  administrator  have  no  equitable  hen  on  his 
interest  for  the  payment  of  their  respective  shares  or  his  indebtedness 
to  them  arising  from  his  fraudulent  administration  of  the  estate.** 
Heirs  having  capacity  to  contract  may  make  an  agreement  respecting 
the  payment  of  claims  against  them  growing  out  of  the  settlement 
ar\,d  distribution  of  the  estate,  and  an  infant  heir  can  enforce  such  a 
contract  against  his  coheirs.*'  They  may  also  make  agreement 
between  themselves  as  to  the  payment  of  certain  debts  or  charges 
against  the  estate  and  may  designate  therein  certain  funds  or  prop- 
erties out  of  which  debts  shall  be  liquidated.  Such  an  agreement, 
like  other  contracts,  cannot  be  binding  on  one  heir  and  not  on  all  who 
were  parties  to  it.  Although  founded  in  misapprehension,  yet  if 
made  in  good  faith  and  executed,  and  the  parties  cannot  be  restored 
to  the  situation  tiiey  were  in  when  it  was  made,  the  effect  of  annulling 
it  as  to  one  would  be  manifest  injustice  to  the  other,  and  both  should 
be  bound.*^  But  they  cannot  make  a  secret  parol  agreement  between 
themselves  which  will  have  the  effect  of  cutting  out  the  rights  of 
creditors  of  one  of  them.*'  Nor  can  they  lawfully  combine  and  by 
chilling  bids  at  a  public  sale  obtain  the  property  of  their  insolvent 
ancestor  at  the  expense  of  the  rights  of  creditors.*" 

XIII.   CONVBYANCES   OB   BeLBASES   OV   EXPECTANCIES 

Sales  and  Transfers  in  General 

138.  Rule  Stated. — The  conveyance  of  interests  not  presently 
vested  and  the  operation  of  a  deed  to  pass  after-acquired  title  are  gen- 

13.  See   CONTBiBUTiOM,   vol.   6,   p.  16.  Mcdellan  ▼.  Solomon,  23  Fla. 
1035.  437,  2  So.  825,  11  A.  S.  R.  381. 

14.  McCampbell  v.  McCampbell,  5  17.  Arnons  v.  Lesassier,  10  La.  592, 
Idtt.  (Ky.)  92,  15  Am.  Dee.  48;  Sere-  29  Am.  Dec.  470. 

▼en  V.  Joyner,  1  Hill  Eq.  (S.  C.)  252,  18.  Haven  v.  Foster,  9  Pick.  (Mass.) 

26  Am.  Dec.  199.  112, 19  Am.  Dec.  353. 

Notes:  48  Afii.  Dec.  397;  21  L.R.A.  19.  Withers'  Appeal,  14  Serg,  &  R. 

91.  (Pa.)  185, 16  Am.  Dec.  488. 

16.  Taylor  v.    Taylor,   8   B.   Mon.  20.  Milhoxis  v.  Sally,  43  S.  C.  318, 

(Ky.)  419,  48  Am.  Dec.  400.  21  S.  E.  268,  885,  49  A.  S.  R.  834. 
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erally  considered  in  "another  article,^  but  a  more  elaborate  considera- 
tion of  the  general  rules  there  expounded  is  necessary  here  in  their 
specific  Application  to  expectancies  of  heirs.  At  common  law  a  mere 
possibility  such  as  the  expectancy  of  an  heir  was  not  regarded  as  such 
an  existing  interest  as  to  be  the  subject  of  a  sale  or  capable  of  passing 
by  assignment,'  descent,*  devise,*  or  gift,*  nor  to  be  attached  by  cred- 
itors.* And  it  is  still  the  general  rule  tiiat  such  expectancies  cannot 
be  assigned  at  law.'  There  are  cases,  however,  holding  that  the  law 
will  protect  an  equitable  assignment  by  an  heir  of  his  expectancy  * 
and  will  recognize  and  enforce  an  estoppel  arising  out  of  a  covenant 
of  warranty  in  a  deed  conveying  his  expectant  interest.*  Generally 
such  conveyances  are  sustained  and  enforced  in  equity.^*  Some 
courts  hold  that  such  conveyances  will  be  sustained  where  they  have 
been  ratified  by  the  heir  after  the  ancestor's  death.^*  In  many  states 
the  legislatures  have  provided  for  the  conveyance  or  disposition  of 
expectant  estates,  but  whether  such  statutes  include  expectant  estates 
of  the  nature  treated  of  herein  would  seem  to  be  doubtful,  and  there 
seems  to  be  some  reason  why  they  should  not  be  so  construed,  the 
expectation  of  an  estate  being  different  from  an  expectant  estata 
wherein  the  title  of  the  party  is  clear  and  defined,  the  right  to  posses- 
sion only  being  postponed.^'  Under  some  statutes,  however,  such 
estates  may  be  sold.** 

1.  See  Deeds,  vol.  8,  p.  1058  et  seq.   Gal.  233,  82  Pae.  962,  113  A.  S.  B. 

2.  Wheeler  v.  Wheeler,  2  Mete.  231;  Hudnall  v.  Ham,  183  HI.  486, 
(Ky.)  474,  74  Am.  Dec.  421;  McCaU  56  N.  E.  172,  75  A.  S.  R.  124,  48 
V.  Hampton,  98  Ky.  166,  32  S.  W.  406,  L.B.A.  557;  Clendening  v.  Wyatt,  54 
56  A.  S.  R.  335  and  note,  33  LJI.A.  Kan.  523,  38  Pae.  792,  33  LJl.A.  278 
266  and  note;  Spears  v.  Spaw  (Ky.)  and  note;  McCaU  v.  Hampton,  98  Ky. 
118  S.  W.  275,  25  L.R.A.(N.S.)  436;  166,  32  S.  W.  406,  56  A.  S.  B.  335 
In  re  Thompson,  26  S.  D.  576, 128  N.  and  note,  33  LJIJ^.  266  and  note; 
W.  1127,  Ann.  Gas.  1913B  446  and  Curtis  t.  Gurtis,  40  Me.  24,  63  Am. 
note;  Taylor  t.  Swafford,  122  Tenn.  Dec.  651;  Needles  v.  Needles,  7  Ohio 
303,  123  S.  W.  350,  25  L.B.A.(N.S.)  St  432,  70  Am.  Dec.  85  and  note; 
442.  Bayler  v.  Gom.,  40  Pa.  St.  37,  80  Am. 

Note:  25  L.B.A.(N.S.)  437  et  £6q.  Dec.  551;  In  re  Lennig,  182  Pa.  St. 

See  also  Assignments,  vol.  2,  pp.  485,  38  Atl.  466,  61  A.  S.  B.  725,  38 

596,  606  et  seq.  L.B.A.  378;  Taylor  v.  Swafford,  122 

3.  See  supra,  par.  57-60.  Tenn.  303,  123  S.  W.  350,  25  L.B.A. 

4.  Wheeler    v.    Wheeler,    2    Mete  (N.S.)  442. 

(Ky.)  474,  74  Am.  Dec.  421.  Note:  37  Am.  Dec.  128. 

Note:  70  Am.  Dec.  98.    See  Wiu-s.      8.  Note:  56  A.  S.  B.  342,  351. 

6.  In  re  Lennig,  182  Pa.  St.  485,      9.  See  infra,  par.  140,  141. 
38  Atl.  466,  61  A.  S.  B.  725,  38  L.B.A.       10.  See   infra,   par.   139. 
378.  11.  Notes:  33  L.B.A.  283;  25  L.B.A. 

6.  Read  v.  Mosby,  87  Tenn.  759,  11   (N.S.)  437,  438. 

S.  W.  940,  5  LJI.A.  122.  12.  Notes:    56   A.    S-    B.   341;   33 

7.  Pureell  v.  Mather,  35  Ala.  570,  76  L.R.A.  277. 

km.  Dec.  307;   In  re   Edelman,  148       13.  Note:  33  L.B.A.  277. 
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139.  Rule  in  Equity;  Estoppel. — ^In  most  jurisdictions  an  heir 
apparent's  conveyance  of  his  expectancy  by  deed  **  or  mortgage  ** 
will  be  enforced  in  equity  when  the  property  covered  by  it  comes  into 
possession,  if  it  has  been  fairly  made  and  is  supported  by  a  sufficient 
consideration.*^  This  is  done,  however,  not  upon  the  ground  that 
the  grant  is  one  of  a  present  interest,*'  but  rather  on  the  theory  that 
it  is  an  executory  agreement  to  convey,  which  will  be  specifically 
enforced  by  a  legal  conveyance  and  delivery  of  the  property  when 
acquired.**  It  has  also  been  suggested  that  such  an  agreement  is 
enforced  in  equity  on  the  theory  that  it  is  an  equitable  assignment  of 
a  present  possibility  which  changes  into  an  assignment  of  tiie  equi- 
table ownership  as  the  property  is  acquired  by  the  grantor.**  More- 
over, such  conveyances  or  contracts  are  frequently  upheld  on  the 
ground  of  estoppel,**  especially  where  they  contain  covenants  of  war- 
ranty or  nonclaim,  or  recitals  of  the  interest  attempted  to  be  conveyed.* 
Some  courts  hold  that  such  a  conveyance  does  not  operate  to  defeat 
the  grantor's  title  afterwards  acquired  by  descent,  except  by  way  of 

14.  In  re  GarceloD,  104  Cal.  570,  38  Notes:  56  A.  S.  R.  344  et  seq.;  5 
Pac.  414,  43  A.  S.  R.  134,  32  L.R.A.  L.R.A.  123;  33  L.R.A,  269  et  seq. 
595  and  note;  In  re  Edelman,  148  Cal.  18.  Hudnall  v.  Ham,  183  111.  486, 
233,  82  Pac.  962,  113  A.  S.  R.  231;  56   N.  E.  172,  75  A.  S.  R.  124,  48 

HudnaU  v.  Ham,  183  Dl.  486,  56  N.  h^-^-^lX  o  *S?^  .^'^  •^^l"?*''^'  ^ 
E.  172,  75  A.  S.  R.  124,  48'l.R.A.  Ky    166,  32  S-  W.  406,  56  A.  S    R. 

557;  Mcaure  v.  Raben,  125  Ind.  139,  ?pT^*°   .^     'tTc^   ^^'  «  x?"n°o^/ 

25  N.  E.  179,  9  L.R.A.  477  and  note  f^^^^"^  ''  ^^Z^^'  ^^  ^r^'  ^^ 
ri^.^A^r,;r,„  J  w„„f*  R4  Tr««  wv  ^a  75  Am.  Dec.  434;  Bayler  v.  Com.,  40 
Clendenuig  V  Wyatt,  54  Kan.  523,  38  p^    g^    37    ^  ^    f,^    55^     j„'  ,^ 

Pac.   792,  33  L.RA.  278  and  note;  j^aig,  182  Pa.  St.  485,  38  Atl.  466, 

McDonald  v.  McDonald,  58  N.  C.  211,  gl  A.  S.  R.  725,  38  L.R.A.  378;  Read 

75  Am.  Dec.  434;  Needles  v.  Needles,  y.  Mosby,  87  Tenn.  759,  11  S.  W.  940, 

7  Ohio  St.  432,  70  Am.  Dec.  85  and  5  L.R.A.  122  and  note;  Taylor  v.  Swaf- 

note;  Bayler  v.  Com.,  40  Pa.  St.  37,  f,,^^  122  Tenn.  303,  123  S.  W.  360, 

80  Am.  Dec.  551  and  note;  In  re  Len-  25  L.R.A. (N.S.)  442. 

nig,  182  Pa.  St.  485.  38  Atl.  466,  61  Notes:  37  Am.  Dec.  128;  25  L.R.A. 

A.  S.  R.  725,  38  L.K.A.  378;  Read  v.  (n.S.)  437  et  seq. 

Mosby,  87  Tenn.  759,  11  S.  W.  940,  19.  Read  v.  Mosby,  87  Tenn.  759, 

5  LJt.A.  122  and  note;  Taylor  v.  Swaf-  n  s.  W.  940,  5  KR.A.  122;  Taylor  v. 

ford,  122  Tenn.  303,  123  S.  W    350,  SwaflEord,  122  Tenn.  303,  123  S.  W. 

25  L.R.A.(N.S.)  442;  Hale  v.  Hollon,  350    25  KR.A. (N.S.)  442. 

90  Tex.  427,  39  S.  W.  287,  58  A.  S.  gee  McCall  v.  Hampton,  98  Ky.  166, 

R.  819,  36  L.R.A.  75.  32  s.  W.  406,  56  A.  S.  R.  335,  33 

Notes:  37  Am.  Dec.  128;  56  A.  S.  L.R.A,  266,  which  states  this  theory 

R.  343  et  seq.;  33  L.R.A.  269  et  seq.;  but  holds  the  other  way. 

25  L.R.A.(N.S.)  437  et  seq.  20.  In  re  Edelman,  148  Cal.  233,  82 

15.  Bayler  v.  Com.,  40  Pa.  St.  37,  Pac.  962,  113  A.  S.  R.  231;  Needles 
80  Am.  Dec.  551.  v.  Needles,  7  Ohio  432,  70  Am.  Dec. 

16.  See  infra,  par.  144,  145,  148.  85  and  note;  McPherson  v.  Cunlifif,  11 

17.  McDonald  v.  McDonald,  58  N.  Serg.  &  B.  (Pa.)  422,  14  Am.  Dec 
C.  211,  75  Am.  Dec.  434;  Taylor  v.  642;  Evenson  v.  Webster,  3  S.  D.  382, 
Swafiford,  122  Tenn.  303,  123  S.  W.  53  N.  W.  747,  44  A.  S.  R.  802. 

350,  25  L.fi.A.(N.S.)  442.  1.  See  infra,  par.  140,  141. 
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legal  or  equitable  estoppel,*  and  hence  is  of  no  effect  where  there 
are  neither  covenants,  recitals,  nor  conduct  to  sustain  the  estoppel.' 
These  courts  hold  that  the  contract  or  conveyance  is  void  both  at  law 
and  in  equity,*  on  the  ground  that  the  heir's  interest  is  a  mere  naked 
possibility  or  expectancy,  and  there  is  nothing  in  esse  about  which  a 
contract  can  be  made,*  and  that  there  is  no  consideration  for  the 
contract  and  no  subject  matter  to  uphold  it.* 

140.  Effect  of  Covenants. — ^Though  there  is  some  conflict  of  author- 
ity on  the  subject,'  it  is  generally  held  that  a  conveyance  or  release 
with  covenants  of  warranty  or  nonclaim  by  an  heir  apparent  will  bar 
his  claim  by  descent  on  the  death  of  his  ancestor,*  even  at  law.*  Such 
a  covenant  is  in  effect  a  covenant  real  running  with  the  land,  and  a 
warranty  that  the  grantor  will  not  and  that  his  heirs  and  assigns  shall 
not  thereafter  claim  the  premises  granted  or  released  or  any  part 
thereof.**  It  has  been  held  that  this  rule  has  no  application  to  sales 
of  an  heir's  interest  in  personalty.**  And  some  courts  hold  that 
since  an  attempted  conveyance  by  the  heir  is  void  a  warranty  of  title 
accompanying  it  is  also  void  and  will  not  operate  when  the  heii 
becomes  possessed  of  the  property.** 

141.  Quitclaim. — Singe  a  quitclaim  passes  only  what  the  grantor 
owns  at  the  time  of  its  execution,**  when  executed  by  an  heir  apparent 

2.  McClure  v.  Raben,  125  Ind.  139,  37  Am.  Dec.  126;  Sailings  v.  Rieh- 
25  N.  E.  179,  9  L.R.A.  477.  mond,  5  Allen    (Mass.)   187,  81  Am. 

Note:  70  Am.  Dec.  98.  Dec.  742;  Russ  v.  Alpaugh,  118  Mass. 

3.  McClure  v.  Raben,  125  Ind.  139,  369,  19  Am.  Rep.  464;  Johnson  v. 
25  N.  E.  179,  9  L.R.A.  477;  Wheeler  v.  Johnson,  170  Mo.  34,  70  S.  W.  241, 
Wheeler,  2  Mete.  (Ky.)  474,  74  Am.  59  KR.A.  748;  Read  v.  Mosby,  87 
Dec.  421.  Tenn.  759,  11  S.  W.  940,  5  L.R.A. 

Note:  56  A.  S.  R.  343  et  seq.,  351,  122;  Taylor  v,  SwafEord,  122  Tenn. 
352.  303,  123  8.  W.  350,  25  L.R.A.(N.S.) 

4.  Wheeler    t.    Wheeler,    2    Mete.  442. 

(Ky.)  474,  74  Am.  Dec.  421;  McCaU  Notes:  56  A.  S.  R.  352  et  seq.;  33 
V.  Hampton,  98  Ky.  166,  32  S.  W.  406,  KR.A.  273  et  sgq.;  25  LJl.A.(N.S.) 
56  A.  S.  R.  335  and  note,  33  LJI.A.  438. 

266  and  note;  Spears  v.  Spaw  (Ky.)       9.  Curtis  v.  Curtis,  40  Me.  24,  63 

118  S.  W.  275,  25  L.R.A.(N.S.)  436  Am.  Dec.  651;   Trull  v.  Eastman,  3 

and  note.  Mete  (Mass.)  121,  37  Am.  Dee.  126; 

Note:  5  LJI.A.  123  et  seq.  Johnson  v.  Johnson,  170  Mo.  34,  70 

5.  McCaU  V.  Hampton,  98  Ky,  166,  S.  W.  241,  59  L.R.A.  748;  Taylor  v. 
32  S.  W.  406,  56  A.  S.  R.  335,  33  Swaflford,  122  Tenn.  303,  123  S.  W. 
L.R.A.  266.  350,  25  L.R.A.(N.S.)  442. 

6.  Wheeler  v.  Wheeler,  2  Mete.  10.  Trull  v.  Eastman,  3  Mete. 
(Ky.)  474,  74  Am.  Dec.  421.  (Mass.)   121,  37  Am.  Dec.  126  and 

7.  Read  v.  Mosby,  87  Tenn.  759,  11  note;  SuUings  v.  Richmond,  5  Allen 
S.  W.  940,  5  L.R.A.  122.  (Ifass.)  187,  81  Am.  Dec.  742. 

8.  McClure  v.  Raben,  125  Ind.  139,  H.  SuUings  v.  Richmond,  5  Allen 
25  N.  E.  179,  9  L.R.A.  477;  Mosier   (Mass.)  187,  81  Am.  Dec.  742. 

V.  Allenbaugh,  84  Kan.  361,  114  Pac.       12.  Spears  v.  Spaw   (Ky.)   118  S. 
226,  35  L.R,A.(N.S.)  1182;  Curtis  v.  W.  275,  25  L.R.A.(N.S.)  436. 
Curtis,  40  Me.  24,  63  Am.  Dee.  651;       13.  See   Deeds,   vol.    8,   pp.   1024, 
Trull  v.  Eastman,  3  Mete.  (Mass.)  121,  1060. 
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such  a  deed  as  such  conveys  nothing  and  neither  estops  the  heir  nor 
precludes  him  from  subsequently  claiming  the  property  on  the  death 
of  the  ancestor.**  The  contrary  is  true,  however,  where  it  appears 
from  the  face  of  the  deed  that  the  intention  was  to  transfer  the  heir's 
expectancy  and  make  an  express  release  thereof,*^  or  where  it  contains 
a  covenant  of  nonclaim.**  And  it  has  been  held  that  title  obtained 
by  devolution  of  land  by  descent  is  "acquired"  within  the  meaning 
of  a  statute  declaring  that  a  quitclaim  and  release  shall  estop  the 
grantor  and  his  heirs  from  asserting  a  subsequently  acquired  adverse 
title  to  the  land  conveyed.*'  A  quitclaim  deed  purporting  to  convey 
all  the  grantor's  present  or  future  interest  in  property  acquired  from 
one  person  will  not  pass  an  interest  subsequently  acquired  by  the 
grantor  by  descent  from  another  person  nor  estop  the  grantor  to 
assert  it.**  But  a  quitclaim  deed  by  the  grantee  of  an  heir  will  carry 
the  grantee's  interest  in  a  covenant  of  seisin  and  warranty  running 
to  him  and  his  assigns  in  the  deed  from  the  heir  so  as  to  estop  the 
heir.** 

142.  Assent  of  Ancestor. — The  authorities  are  in  conflict  as  to 
whether  the  ancestor's  consent  is  essential  to  the  validity  of  an 
expectancy  of  inheritance,'**  and  also  as  to  the  effect  of  such  assent 
when  given.  Some  courts  hold  that  such  conveyances  are  void  even 
where  the  ancestor  consents  thereto,*  while  others  are  committed  to 
the  doctrine  that  they  are  valid  and  binding  in  equity  if  made  with 
his  knowledge  and  consent,*  or  with  his  knowledge  and  acquiescence,* 
especially  where  there  is  a  covenant  of  warranty  or  nonclaim  on  the 
part  of  the  heir.*  A  reason  given  for  so  holding  is  that  the  pro- 
tection afforded  to  the  heir  by  courts  of  equity  is  based  on  the  theory 
that  there  is  a  direct  or  implied  fraud  on  the  ancestor,  who  from 
ignorance  of  the  transaction  is  misled  into  a  false  confidence  in  the 

14.  McClure  v.  Eaben,  125  Ind.  139,  S.  W.  287,  58  A.  S.  R.  819,  36  L.R.A. 
25  N.  E.  179,  9  LJI.A.  477;  Clenden-  75. 

ing  V.  Wyatt,  54  Kan.  523,  38  Pac.  Note:  33.L.R.A.  274  et  seq.     And 

792,  33  L.R.A.  278;  Mosier  v.  Allen-  see  Assiqnmekts,  vol.  2,  p.  607. 

bangh,  84  Kan.  361,  114  Pae.  226,  35  1.-  Wheeler    v.    Wheeler,    2    Meta 

L.R.A.(N.S.)  1182  and  note.  (Ky.)  474,  74  Am.  Dec.  421;  Spears 

Notes:  37  Am.  Dec.  130;  56  A.  S.  v.   Spaw    (Ky.)    118   S.   W.   275,  25 

R.  343,  351,  352;  33  L.R.A.  274  et  seq.  L.R.A.(N.S.)  436  and  note. 

15.  Clendening  v.  Wyatt,  54  Kan.  Note :  56  A.  S.  R.  350. 

523,  38  Pac,  792,  33  L.R.A.  278 ;  Mosier  2.  Notes :  56  A.  S.  R.  350 ;  33  L.R.A. 

T.  Allenbaugh,  84  Kan,  361,  114  Pac.  274,  275. 

226,  35  L.R.A.(N.S.)  1182   and  note.  3.  Note:  25  L.R.A.(N.S.)  438. 

16.  Curtis  v.  Curtis,  40  Me.  24,  63  4.  Curtis  v.  Curtis,  40  Me.  24,  63 
Am.  Dec.  651  and  note.  Am.  Dec.  651  and  note;  Trull  v.  East- 

17.  Note:  35  L.R.A.(N.S.)   1192.  man,  3  Mete.  (Mass.)  121,  37  Am.  Dec. 

18.  Note:  35  L.R.A.(N.S.)  1191.  126;  Sullings  v.  Richmond,  5  Allen 

19.  Johnson  v.  Johnson,  170  Mo.  34,  (Mass.)  187,  81  Am.  Dec.  742.    As  to 
70  S.  W.  241,  59  L.R.A.  748.  the  effect  of  such  coTenants  see  supra, 

20.  Hale  v.  Hollon,  90  Tex.  427,  39  par.  140. 
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disposition  of  his  property,  and  that  one  material  qualification  of  the 
doctrine  is  the  existence  of  such  ignorance;  wherefore  if  the  trans- 
action has  been  fully  made  known  to  the  ancestor  and  is  not  objected 
to  by  him  the  extraordinary  protection  generally  afforded  in  cases  of 
this  sort  by  courts  of  equity  will  be  withdrawn,  and  a  fortiori  will  it 
be  withdrawn  if  the  transaction  is  expressly  sanctioned  and  adopted 
by  the  ancestor.*  Some  courts  hold  that  biowledge  and  consent  on 
the  part  of  the  ancestor  is  essential,*  and  that  if  the  transaction  is  not 
made  known  to  him  it  operates  as  a  fraud  upon  him,  and  is  contrary 
to  public  policy.'  Other  courts  hold  that  the  assent  of  the  ancestor 
is  not  essential  where  the  contract  is  otherwise  valid.*  Some  courts 
hold  ihai  the  fact  that  the  ancestor  was  incapable  of  assenting  because 
of  his  insanity  does  not  constitute  an  exception  to  the  rule  requiring 
his  consent;'  others,  that  even  if  such  assent  is  ordinarily  required 
the  mere  lack  of  it  will  not  render  the  conveyance  void  where  the 
ancestor  is  insane,^*  it  being  considered  that  in  such  a  case  the  reason 
of  the  rule  fails,  for  the  ancestor  having  no  capacity  to  exercise  any 
influence  or  control  over  the  expectant  or  to  change  by  will  or  other- 
wise the  course  of  descent  of  the  property,  none  of  his  moral  or  legal 
rights  are  invaded  by  the  transaction.^^  There  is  a  manifest  dis- 
tinction between  a  sale  by  an  heir  to  a  purchaser  where  the  ancestor 
gives  a  mere  verbal  assent,  but  parts  with  no  right  of  disposing  of  his 
estate  as  he  chooses,  and  a  case  where  he  divests  himself  of  that  right, 
as  to  a  portion  of  his  estate,  by  a  written  covenant  agreeing  to  secure 
it  to  a  child  named  therein.  Thus,  in  case  of  a  sale  of  the  interest 
of  one  expectant  heir  to  another  the  ancestor  may  by  writing  exe- 
cuted and  delivered  divest  himself  of  the  right  to  make  any  other 
disposition  of  the  specified  share  of  his  estate  than  that  stipulated  for 
in  the  writing,*'  but  is  not  bound  in  the  absence  of  such  a  covenant.** 
143.  Disfavor  of  Conveyance  of  Expectancy. — Contracts  and  con- 
veyances purporting  to  divest  an  heir  apparent  of  his  expectancy  are 

5.  Curtis  V.  Curtis,  40  Me.  24,  63  9.  McCIiiTe  v.  Raben,  133  Ind.  507, 
Am.  Dec.  651.  33  N.  E.  275,  36  A.  S.  B.  558. 

6.  MeClure  v.  Raben,  125  Ind.  139,       Note:  56  A.  S.  R,  350. 

25  N.  E.  179,  9  L.R.A.  477;  McClure  10.  Hale  v.  HoUon,  90  Tex.  427,  39 

V.  Raben,  133  Ind.  507,  33  N.  E.  275,  S.  W.  287,  58  A.  S.  R.  819,  36  L.R.A. 

36  A.  S.  R.  588.  75. 

Notes:  56  A.  S.  R.  350;  25  L.R.A.  Notes:  56  A.  8.  R.  350;  25  L.R.A. 

(N.S.)  438.  (N.S.)  438. 

7.  McClure  v.  Raben,  125  Ind.  139,  11.  Hale  v.  HoUon,  90  Tex.  427,  39 
25  N.  E.  179,  9  UEI.A.  477;  McClure  S.  W,  287,  58  A.  S.  R.  819,  36  L.R.A. 
V.  Raben,  133  Ind.  507,  33  N.  E,  275,  75. 

36A,  S.R.558.  12.  Notes:   56  A.   S.   R.  350;   33 

Note:  56  A.  S.  R.  350.  L.R.A.  274,  275. 

8.  Hale  v.  HoUon,  90  Tex.  427,  39      13.  Note:  56  A.  8.  R.  350. 
S.  W.  287,  58  A.  S.  R.  819,  36  L.R.A. 

76. 
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not  favored.**  They  have  been  jaid  to  be  contrary  to  public  policy 
when  made  without  the  ancestor's  consent.**  In  any  event  the 
consideration  on  which  such  a  transaction  rests  should  be  rigidly 
scrutinized,  and  all  the  purposes  and  circumstances  of  its  execution 
will  be  inspected  and  considered.**  It  has  been  declared  that  all  such 
agreements  stand  on  their  own  particular  circumstances;  and  that 
perhaps  it  is  not  advisable  to  lay  down  any  general  rule  about  them, 
or  more  than  is  necessary  to  the  relief  in  each  particular  case.*'  It 
is  often  held  that  such  conveyances  are  presumptively  fraudulent,** 
that  the  burden  is  upon  the  purchaser  to  show  that  the  sale  was  in 
good  faith,  that  no  fraud  was  practiced  upon  either  the  heir  or  the 
ancestor,**  that  full  value  was  paid,**  and  that  the  ancestor  from 
whom  the  estate  is  expected  was  informed  of  and  acquiesced  in  the 
sale,  where  such  assent  is  regarded  as  essential  to  the  validity  thereof.* 
A  reason  given  for  the  suspicion  with  which  these  transactions  are 
regarded  is  that  they  facilitate  the  taking  of  undue  advantage  of  an 
heir  in  distressed  and  necessitous  circumstances.'  They  are  also  looked 
upon  as  a  species  of  fraud  on  the  ancestor,  in  that,  usually  being 
secret,  they  tend  to  destroy  or  lessen  his  influence  and  control  over  the 
expectant  by  giving  him  independent  means  of  gratifying  his  desires, 
and  in  that  the  ancestor  would  often  be  thereby  deluded  into  virtually 
leaAong  his  property  not  to  the  persons  intended,  but  to  a  stranger.* 

14.  Meaare  v.  Raben,  125  Ind.  139,  McClure  v.  Raben,  125  Ind.  139,  25 
25  N.  E,  179,  9  L.B.A.  477;  Mcaure  N.  E.  179,  9  L.R.A.  477;  McClure  v. 
V.  Raben,  133  Ind.  507,  33  N.  E.  275,  Raben,  133  Ind.  507,  33  N.  £.  275, 
36  A.  S.  R.  558;  Read  t.  Mosby,  87  36  A.  S.  R.  558;  Hale  v.  Hollon,  90 
Tenn.  759. 11  S.  W.  940, 5  L.R.A.  122;  Tex.  427,  39  S.  W.  287,  58  A.  S.  R. 
Hale  V.  HoUon,  90  Tex.  427,  39  S.  819,  36  L.R.A.  75. 

W.  287,  58  A.  S.  R.  819,  36  L.R.A.^  Notes:  56  A.  S.  R.  356  et  seq;  33 
75.  L.R.A.  272,  283  et  seq.;   25  L.RJI. 

Notes:  56  A.  S.  R.  343;  33  L.R.A.   (N.S.)  437. 
272;  Ann.  Cas.  1913B  451,  452.  20.  McClure  v.  Raben,  125  Ind.  139, 

15.  McOnre  v.  Raben,  125  Ind.  139,  25  N.  E.  179,  9  L.B.A.  477;  Hale  v. 
25  N.  E.  179,  9  L.R.A.  477;  McClure  HoUon,  90  Tex.  427,  39  S.  W.  287, 
V.  Raben,  133  Ind.  507,  33  N.  B.  275,  58  A.  S.  R.  819,  36  L.R.A.  75;  Crib- 
36  A.  S.  R.  558.  bins  v.  Markwood,   13   Qrat.    (Va.) 

Note:  56  A.  S.  R.  343.  495,  67  Am.  Dec.  775. 

16.  Read  v.  Mosby,  87  Tenn.  759, 11  Notes:  56  A.  S.  R.  356  et  seq.;  33 
S.  W.  940,  5  L.R.A.  122.  L.RJI.  272,  283  et  seq. 

17.  Read  v.  Mosby,  87  Tenn.  759, 11  1.  McClure  v.  Raben,  125  Ind.  139, 
S.  W.  940,  5  L.RJ^.  122.  25  N.  E.  179,  9  L.R.A.  477. 

18.  McClure  v.  Raben,  125  Ind.  139,  2.  Curtis  v.  Curtis,  40  Me.  24,  63 
25  N.  E.  179,  9  L.R.A.  477;  McClure  Am.  Dec.  651;  Hale  v.  Hollon,  90  Tex. 
V.  Raben,  133  Ind.  507,  33  N.  E.  276,  427,  39  S.  W.  287,  58  A.  S.  R.  819, 
38  A.  S.  R.  588;  Hale  v.  HoUon,  90  36  L.R.A.  75. 

Tex.  427,  39  S.  W.  287,  58  A.  S.  R.  Note:  33  L.R.A.  268  et  seq. 

819,   36  L.R.A.   75.  S.  In  re  Edelman's  Estate,  148  Cal. 

Note:  25  L.R.A.(N.S.)  437.  233,    82    Pac.    962,    113    A.    S.    R. 

19.  In  re  Edelman's  Estate,  148  Cal.  231 ;  McClure  v.  Raben,  125  Ind.  139, 
233,  82  Pac.  962,  113  A.  S.  R.  231;  25  N.  E.  179,  9  L.R.A.  477;  McClure 
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Moreover,  they  are  sometimes  treated  as  gambling  contracts,  wheieby 
a  wager  is  made  as  to  whether  the  expectant  will  survive  the  ancestor,* 
or  are  condemned  as  encouraging  extravagance  and  prodigality  on 
the  part  of  the  expectant,*  or  as  tending  to  create  a  desire  on  the  part 
of  an  avaricious  or  vicious  purchaser  for  the  death  of  the  ancestor.* 
Many  courts  hold,  therefore,  that  even  in  the  absence  of  fraud  the 
heir  may  tender  back  the  consideration  paid  and  rescind  the  contract, 
though  he  was  of  full  age  when  the  sale  and  contract  or  deed  were 
made.'  In  England  it  is  held  that  the  doctrines  of  equity  as  to  the 
relief  of  expectant  heirs  from  unconscionable  bargains  has  not  been 
affected  by  the  repeal  of  the  usury  laws,  or  by  the  alteration  of  the 
law  as  to  sales  of  reversionary  interests.* 

144.  Form  aad  Requisites. — ^No  particular  form  of  words  is  neces- 
sary to  constitute  a  release  or  conveyance  of  an  expectancy.  It  is 
sufficient  if  an  intention  on  the  part  of  the  heir  to  release  his  interest 
clearly  appears.'  But  to  be  enforceable  the  contract  or  conveyance 
must  have  been  fairly  made,***  and  will  be  set  aside  if  it  was  procured 
by  fraud  **  or  undue  influence,  or  from  a  person  of  unsound  mind.*' 
If  any  advantage  has  been  taken  of  the  heir's  necessities  the  contract 
will  be  held  only  as  security  for  the  money  advanced.*'  Nor  will 
equity  protect  or  enforce  such  a  contract  unless  it  is  altogether  such  a 
one  as  appeals  to  the  equitable  consideration  of  a  couri**    Transfers 

y.  Raben,  133  Ind.  507,  33  N.  E.  275,  10.  In  re  Oareelon's  Estate,  104  Cal. 
36  A.  S.  R.  558;  Curtis  v.  Curtis,  40  570,  38  Pao.  414,  43  A.  S.  R.  134, 
Me.  24,  63  Am.  Dec  651;  Hale  v.  32  L.R.A.  595;  Hudnall  v.  Ham,  183 
HoUon,  90  Tex.  427,  39  S.  W,  287,  HI.  486,  56  N.  E.  172,  75  A.  S.  R.  124, 
58  A.  S.  R.  819,  36  L.R.A.  75;  Crib-  48  LJlJL  557;  McClure  v.  Raben,  125 
bins  V.  Markwood,  13  Grat.  (Va.)  495,  Ind.  139,  25  N.  E.  179,  9  LJl.A.  477 
67  Am.  Dec.  775.  ■  and   note;   Clendening  v.   Wyatt,  54 

Notes:  56  A.  S.  R.  343;  5  Lit  A.  Kan.  523,  38  Pac.  792,  33  L.R.A.  278 
123;  33  L.R.A.  268  et  seq.  and  note;  Curtis  v.  Curtis,  40  Me.  24, 

4.  McClure  v.  Raben,  125  Ind.  139,  63  Am.  Dec  651  and  note;  Trull  ▼. 
25  N.  E.  179,  9  L.R.A.  477,  Eastman,  3  Mete.  (Mass.)  121,  37  Am. 

Note:  5  LJI.A.  123.  Dec.   126;    Taylor   v.    Swaflford,   122 

5.  McClure  v.  Raben,  125  Ind.  139,  Tenn.  303,  123  S.  W.  350,  25  L.R.A. 
25  N.  E.  179,  9  L.R.A.  477;  McQure   (N.S.)  442. 

V.  Raben,  133  Ind.  507,  33  N.  E.  275,  Notes:  56  A.  S.  R.  344  et  seq.;  33 
36  A.  S.  R.  558;  Cribbins  v.  Mark-  L.R.A.  269  et  seq.;  25  L.R.A.(N.S.) 
wood,  13   Grat    (Va.)    495,  67   Am.  437  et  seq. 

Dec  775.  11.  Hale  v.  HoUon,  90  Tex.  427,  39 

Notes:  56  A.  S.  R.  343;  33  L.R.A.   S.  W.  287,  58  A.  S.  R.  819,  36  L.R.A. 
268  et  seq.  75. 

6.  Mcanre  v.  Raben,  125  Ind.  139,      Note:  56  A.  S.  R.  348  et  seq. 

25  N.  E.  179,  0  L.R.A.  477.  12.  Note:  56  A.  S.  R.  348  et  seq. 

7.  McQure  v.  Raben,  125  Ind.  139,  13.  Hale  v.  HoUon,  90  Tex.  427,  39 
25  N.  E.  179,  9  L.R.A.  477.  S.  W.  287,  58  A.  S.  R.  819,  36  L.R.A. 

8.  Notes :  56  A.  S.  R.  358 ;  33  LJI.A.  75. 

281.  Note:33L.R.A.  272. 

9.  Evenson  v.  Webster,  3  S.  D.  382,       14.  Read  v.  Mosby,  87  Tenn.  759. 
63  N.  W.  747,  44  A.  S.  R.  802.  11  S.  W.  940,  5  L.R,A.  122. 
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made  by  infant  heirs  are  not  void  but  may  be  ratified  by  them  after 
they  become  of  age.*'  The  rights  and  powers  of'  husband  and  wife 
in  this  connection  usually  involve  ante  or  post  nuptial  settlements,** 
or  else  must  be  referred  to  the  effect  of  the  married  women's  acts.*^ 

145.  Interpretatioii. — ^A  release  or  conveyance  of  an  heir's  expect- 
ancy is  not  necessarily  limited  to  the  expectant  interest  of  the  heir  at 
the  time  the  contract  is  made.  If  the  language  used  is  broad  enough 
it  may  embrace  everything  which  in  any  possible  contingency  may 
accrue  to  the  grantor  from  the  estate  to  which  it  relates,  and  may 
include  an  additional  interest  which  passes  to  the  grantor  by  reason 
of  the  death  of  another  heir  intermediate  the  making  of  the  sale 
and  the  death  of  the  ancestor.**  What  passes  under  a  particular  con- 
veyance depends,  of  course,  upon  the  terms  of  the  instrument.**  A 
release  of  all  right,  title,  or  interest  of  the  releasor  in  his  father's 
estate,  whether  the  same  fall  to  him  by  will  or  heirship,  embraces  all 
the  right  which  he  may  afterwards  acquire  as  well  as  what  present 
right  he  has.'*  But  a  warranty  deed  purporting  to  convey  all  the 
grantor's  interest  and  title  in  certain  property  and  containing  a  recital 
that  the  deed  is  to  embrace  all  interests  inherited  from  the  estato  of 
the  grantor's  father,  will  not  estop  the  grantor  to  set  iip  a  subsequently 
acquired  interest  from  the  estate  of  bis  mother.*  Where  the  deed 
purports  to  convey  a  definite  undivided  interest  in  the  lands,  the 
grantor  will  be  estopped  to  set  up  his  after-acquired  title  notwith- 
standing the  insertion  in  thd  deed  of  the  further  descriptive  words, 
"being  the  interest  I  hold  as  heir,"  and  that  "acquired  by  purchase" 
from  other  heirs  of  a  certain  person  deceased,  such  words  being  mere 
surplusage.* 

146.  Consideration. — The  contract  or  conveyance  must  be  sup- 
ported by  a  consideration  deemed  to  be  sufScient*  and  valuable.^ 

15.  Notes:  56  A.  S.  R.  359,  360;  S3  32  L.R.A.  595;  Clendeniog  v.  Wyatt, 
L.R.A.  283.  54  Kan.  523,  38  Pac.  792,  33  L.R.A. 

16.  See  supra,  par.  55.  278  and  note;   Trull  v.  Eastman,   3 

17.  See  Husband  and  Wira.  Mete.  (Mass.)  121,  .37  Am.  Dec.  126; 

18.  McDonald  v.  McDonald,  58  N.   Sullings  t.  Richmond,  5  Allen  (Mass.) 
C.  211,  75  Am.  Dec.  434.  187,  81  Am.  Dec.  742;  Bayler  v.  Com., 

19.  Notes:   56   A.   S.   R.   359;    33  40  Pa.  St.  37,  80  Am.  Dee.  551;  R« 
L.R.A.  276.  Lennig's  Estate,  182  Pa.  St.  485,  38 

20.  Troll    T.     Eastman,     3    Mete  Atl.  466,  61  A.  S.  R.  725,  38  L.R.A. 
(Mass.)  121,  37  Am.  Dec,  126.  378. 

1.  Note:  35  L.R.A.(N.S.)   1187  et      Notes:  37  Am.  Dec.  128;  56  A.  S. 
seq.  R-  344  et  seq.;  33  L.R.A.  269  et  seq.; 

2.  Johnson  v.  Johnson,  170  Mo.  34,  25  L.R.A.(N.S.)  437  et  seq. 

70  S.  W.  241,  59  L.R.A.  748.  As  to  4.  Hundall  v.  Ham,  183  111.  486, 
the  rules  controlling  the  interpretation  56  N.  E.  172,  75  A.  S.  R.  124,  48 
of  descriptions  in  deeds,  see  Deeds,  L.R.A.  557;  McDonald  v.  McDonald, 
vol.  8,  pp.  1071-1088.  58  N.  C.  211,  75  Am,  Dec.  434;  Needles 

S,  In  re  Garcelon's  Estate,  104  Cal,  v.  Needles,  7  Ohio  St.  432,  70  Am.  Dec. 
670.  38  Pac.  414,  43  A.  S.  R.  134,  85;  Re  Lennig's  Estate,  182  Pa.  St. 
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An  abandonment  of  an  effort  to  obtain  a  codicil  to  a  will  cannot  con- 
stitute a  valuable  Consideration.  It  is  against  public  policy  to  recog- 
nize such  importunity  as  the  legitimate  basis  of  a  contract  right.  Nor 
can  an  agreement  between  prospective  heirs  as  to  the  division  of  the 
estate  be  sustained  as  a  family  settlement  where  ihere  was  no  con- 
troversy or  dispute  between  the  parties  in  regard  to  any  claim  or  inter- 
est of  title  which  they  had  or  might  have  in  the  estate.'  Some  courts 
hold  that  mere  inadequsicy  of  consideration  is  not  alone  sufficient 
to  warrant  setting  the  contract  aside,  though  it  may  be  considered 
in  connection  with  other  circumstances  showing  fraud.*  Others  hold 
that  in  any  event  the  contract  must  be  supported  by  a  full  and 
adequate  consideration ; '  but  the  benefit  of  this  rule  has  been  denied 
to  an  heir  in  whom  half  of  the  estate  is  already  vested,  the  remainder 
to  become  so  on  the  death  of  a  tenant  by  the  curtesy,  on  the  ground 
that  he  was  not  an  heir  expectant.* 

147.  Force  and  Effect;  Rights  of  Creditors. — A  purchaser  of  an 
expectancy  from  an  heir  stands  in  the  same  relation  to  the  estate  as 
did  the  heir.  He  receives  whatever  interest  the  heir  had  in  the  estate. 
He  may  set  up  advancements  to  the  other  heirs,  and  if  the  heir 
from  whom  he  purchases  has  been  advanced  that  fact  may  be  shown 
to  reduce  the  interest  received  by  the  purchaser.  So,  if  the  pur- 
chaser alleges  that  he  purchased  of  the  heir  all  of  the  real  estate 
described  in  the  complaint,  in  good  fdith,  and  for  a  valuable  con- 
sideration, he  has  the  right  to  allege  and  prove  such  facts  as  establish 
the  title  of  the  heir,  from  whom  he  purchased,  to  all  of  the  real 
estate.*  It  has  been  held,  however,  that  the  purchaser  does  not  take 
subject  to  debts  due  from  the  heir  to  the  estate.^"  He  likewise  takes 
the  property  as  against  the  heirs  of  the  grantor  or  assignor,^*  at  least 
if  the  transfer  is  made  without  any  intent  to  defraud  them.^*  But 
a  conveyance  by  an  insolvent  expectant  in  fraud  of  his  creditors  is 
invalid  not  only  as  against  debts  in  existence  at  the  date  of  the  deed 

485,.  38  Atl.  466,  61  A.  S.  R.  725,  38  v.  Markwood,  13  Grat.  (Va.)  495,  67 

L.R.A.  378;  Taylor  v,  Swafford,  122  Am.  Dec.  775. 

Tenn.  303,  123  S.  W.  350,  25  L.R.A.  Notes:  56  A.  S.  R.  354  et  seq.;  33 

(N.S.)  442;  Hale  v.  HoUon,  90  Tex.  L.R.A.  272,  275,  282  et  seq. 

427,  39  S.  W.  287,  58  A.  S.  R.  819,  8.  Davidson  v.  Little,  22  Pa.  St.  245, 

36  L.R.A.  75.  60  Am.  Dec.  81. 

5.  Re  Lennig's  Estate,  182  Pa.  St.  9.  Notes:  56  A.  S.  R.  359;  33  L.R.A. 
485,  38  AU.  466,  61  A.  S.  R.  725,  38  276,  277. 

L.R.A.  378.  10.  Note:  56  A.  S.  R.  359. 

6.  Notes:  56  A.  S.  R.  348,  349,  354      11.  Note:  25  L.RA.(N.S.)  439. 

et  seq.;  33  LJl.A.  272,  275,  281  et  seq.       12.  Hale  v.  Hollon,  90  Tex.  427,  39 

7.  Mcauie  V.  Raben,  125  Ind.  139,  8.  W.  287,  58  A.  S.  R.  819,  3«  Tt.ft,A, 
25  N.  B.  179,  9  L.R.A.  477;  Hale  v.  75. 

HoUon,  90  Tex.  427,  39  S.  W.  287,      Note:  25  L.R.A.(NJ3.)  488L 
58  A.  S.  R.  819, 36  L.R.A.  75;  Cribbins 
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but  also  those  accrued  at  the  time  of  the  ancestor's  death.^*  It  has 
been  suggested  that  this  rule  would  obtain  even  where  the  convey- 
ance contains  covenants  of  warranty  operating  by  way  of  estoppel.** 
So  also,  it  is  held,  where  there  is  a  judgment  against  the  heir  previous 
to  the  conveyance,  on  which,  after  the  descent  of  the  property,  a  sale 
is  had,  the  purchaser  at  such  sale  and  not  the  grantee  under  the  con- 
veyance takes  the  land,**  any  covenant  of  warranty  in  the  deed  not- 
withstanding.** A  conveyance  or  assignment  of  an  expectancy  of 
inheritance  is  not  enforceable  until  the  death  of  the  ancestor,*^  and 
until  that  time  no  cause  of  action  accrues  thereon  *^  and  the  statute  of 
limitations  does  not  commence  to  run  against  the  right  to  enforce  it.** 

Release  to  Ancestor 

148.  In  General. — ^In  passing  on  the  question  of  the  validity  of  an 
assignment  or  release  of  an  expectancy  by  a  prospective  heir  the  courts 
have  not  always  distinguished  clearly  between  the  legal  e£Fect  of  the 
sale  of  his  expectancy  by  a  prospective  heir  to  a  stranger  or  person 
other  than  the  ancestor,  and  the  legal  effect  of  a  release  of  his  expec- 
tancy by  the  heir  to  the  ancestor  himself.  This  apparent  confusion 
of  the  two  transactions  is  noticeable  in  the  modem  cases  holding 
inoperative  releases  by  prospective  heirs  to  their  ancestors.**  At 
common  law  a  child  could  not  release  his  interest  in  his  parent's  estate, 
because,  as  he  might  never  be  the  heir  of  bis  parent,  he  thus  was 
considered  as  having  nothing  to  release.*  This  seems  still  to  be  tiie 
rule  in  some  jurisdictions.*  But  under  the  modern  doctrine  in  most 
jurisdictions,  such  releases  will  be  enforced  if  fairly  made  and  sus- 
tained by  a  sufficient  consideration.*  They  usually  operate  by  way 
of  estoppel,*  and  it  has  been  held  that  this  equitable  defense  by  way 
of  estoppel  is  cognizable  by  the  court  in  probate.*    So,  too,  the  agree- 

13.  Read  v.  Mosby,  87  Tenn.  759, 11       Not«:  65  L.R.A.  578. 
S.  W.  940,  5  L.R.A.  122.  2.  See  infra,  par.  149. 

Note:  56  A.  S.  R.  349.  3.  Notes:  56  A.  S.  R.  346  et  seq.; 

14.  Read  v.  Mosby,  87  Tenn.  759, 11   32  L.R.A.  595;  65  L.R.A.  578  et  seq.; 
S.  W.  940,  5  L.R.A.  122.  25  L.R.A.(N.S.)  439  et  seq.;  Ann.  Cas. 

16.  Notes:   56   A.   S.   R.  343;   33  1913B  452. 

L.RA.  277.  4.  In  re  Oarcelon,  104  Gal.  570,  38 

16.  Note:  56  A.  8.  R.  352.  Pac.  414,  43  A.  S.  R.  134,  32  L.R.A. 

17.  Glendening  v.  Wyatt,  54  Eaa.  595  and  note;  In  re  Edelman,  148  Cal. 
623,  38  Pac  792,  33  L.R.A.  278,  233,  82  Pae.  962,  113  A.  S.  R.  231; 

Note:  56  A.  S.  R.  344.  Brands  v.  DeWitt,  44  N.  J.  Eq.  545, 

18.  Note:  56  A.  S.  R.  344.  10  Atl.  181,  14  AtL  894,  6  A.  S.  R. 

19.  Clendeningr  v.  Wyatt,  54  Kan.  909;  Needles  v.  Needles,  7  Ohio  St. 
623,  38  Pac.  792,  33  L.RA.  278.  432,  70  Am.  Dee.  85. 

80.  Note:  Ann.  Cas.  1913B  451.  Notes:  56  A.  S.  R.  346  et  aeq.;  33 

1.  In  re  Thompson,  26  S.  D.  576,  L.BX  272. 
128  N.  W.  1127,  Ann.  Cas.  1913B  446       5.  In  re  Oareelon.  104  Gal.  570,  38 
•nd  note.  Pae.  414,  43  A.  8.  B.  134,  32  L.R.A. 
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ment  of  an  heir  not  only  to  relinquish  all  expectancy  to  his  ancestor's 
estate  but  never  in  any  manner  or  to  any  extent  to  question,  dispute, 
or  contest  any  disposition  by  the  ancestor,  of  the  property  mentioned 
in  the  agreement,  whether  made  by  deed  or  by  last  will  and  testa- 
ment, is  held  not  contrary  to  public  policy  but  valid  and  enforceable 
by  a  court  of  equity.*  And  it  has  been  held  that  statutory  provisions 
that  a  mere  possibility  such  as  the  expectancy  of  an  heir  apparent  is 
not  to  be  deemed  an  interest  of  any  kind,  and  that  a  mere  possibility 
not  coupled  with  an  interest  cannot  be  transferred,  are  merely  declara- 
tory of  the  common  law,  and  do  not  change  the  rule  by  which  courts 
of  equity  were  previously  governed  in  dealing  with  such  contracts.' 
Reasons  given  for  upholding  such  releases  are,  that  the  receipt  of  a 
share  of  a  parent's  estate  in  advance  may,  in  many  instances,  be  very 
advantageous  to  a  child,  without  being  detrimental  to  the  parent,* 
that  it  must  be  presumed  that  the  parent  relied  upon  the  agreement 
and  release  and  but  for  it  would  have  made  a  will,  that  the  child 
should  be  compelled  to  abide  by  its  promise  and  thus  prevent  the  first 
expectations  of  the  parent  from  being  disappointed,'  and  that  it  secures 
equality  among  those  who  have  equality  of  right.*' 

149.  Minority  Rule. — In  a  few  jurisdictions  releases  of  expectan- 
cies of  inheritance  are  not  recognized,**  or  at  least  are  of  question- 
able validity.*'  Thus  releases  by  advanced  children  of  any  further 
interest  in  the  estate  of  the  parent  have  been  declared  ineffective.*' 
And  it  is  held  that  if  heirs  have  received  equal  advancements  from 
their  father  they  are  entitled  to  share  equally  in  such  property  as  he 
thereafter  accumulates,  and  of  which  he  dies  intestate,  though  some 
of  such  heirs  have  executed  releases  of  all  further  interest  in  the 
estate.**  It  is  also  held  that  a  receipt  by  an  heir  acknowledging 
an  advancement  to  be  in  full  of  all  claims  which  he  could  have 
against  the  estate  of  the  ancestor  after  his  death,  as  one  of  his  heirs, 
and  stipulating  for  himself  and  his  heirs  not  to  set  up  any  further 
claim,  is  wanting  in  mutuality  either  of  consideration  or  obligation, 

595;  In  re  Edelman,  148  Cal.  233,  82       Note:  65  L.R.A.  578  et  aeq. 
Pac.  962,  113  A.  S.  R.  231.    Contra,       10.  Brands  v.  DeWitt,  44  N.  J.  Eq. 
In  re  Thompson,  26  S.  D.  576, 128  N.  545,  10  Ati.  181,  14  Atl.  894,  6  A.  S. 
W.  1127,  Ann.  Cas.  1913B  446.  R.  909. 

Note:  25  L.R.A.(N.S.)  441.  11.  Note:  Ann.  Cas.  1913B  453. 

6.  In  re  Garcelon,  104  Cal.  570,  38  12.  In  re  Thompson,  26  S.  D.  576, 
Pae.  414,  43  A.  S.  R.  134,  32  L.R.A.  128  N.  W.  1127,  Ann.  Cas.  1913B  446. 
595.  13.  Needles  v.  Needles,  7  Ohio  St. 

7.  In  re  Garcelon,  104  Cal.  570,  38  432,  70  Am.  Dec.  85. 

Pac,  414,  43  A.  S;  R.  134,  32  L.R.A.  Notes:   65  LJI.A.  578  et  seq.;   25 

595  and  note.  L.R.A.{N.S.)  439  et  seq. 

Note:  25  L.R~A.(N.S.)  441,  14.  Headrick  v.  McDowell,  102  Va. 

8.  Note:  65  L.R.A.  578  et  seq.  124,  45  S.  E.  804,  102  A.  S.  R.  843, 

9.  Brands  v.  DeWitt,  44  N.  J.  Eq.  65  L.R.A.  578. 
545,  10  Atl.  181,  14  AU.  894,  6  A.  S. 

R.  909. 
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and  does  not  preclude  the  heir  from  claiming  an  interest  in  a  part 
of  the  ancestor's  personalty  as  to  which  he  dies  unintentionally 
intestate.**  So  far,  however,  as  these  rulings  involve  the  peculiar 
doctrines  of  advancements,  the  article  treating  of  that  subject  should 
be  consulted.**  The  reason  of  the  doctrine  refusing  to  recognize  such 
releases  is  mainly  that  of  the  common  law,  viz.,  that  the  heir's  expec- 
tancy is  a  mere  remote  possibility  in  which  there  can  be  no  existing 
right  subject  to  release.*'  It  is  also  suggested  that  this  doctrine  secures 
equality  of  division  among  those  who  have  equality  of  right,**  and 
that  the  law  has  provided  a  method  for  the  dutribotion  of  property 
after  the  owner's  death,  and  requires  it  to  pass  either  by  devise  or 
descent,  so  that  the  operation  of  the  laws  of  the  land  in  this  respect 
cannot  be  defeated  by  executory  contracts  made  for  the  purpose  of 
controlling  or  affecting  the  disposition  of  such  property.**  Such  a 
contract  or  release  has  been  held  to  be  without  effect  under  a  statute 
providing  that  one  cannot  renoimce  the  succession  of  an  estate  not 
yet  developed  and  prohibiting  stipulations  regarding  succession  even 
with  the  consent  of  the  ancestor;  so  that  if  the  rights  of  a  party  in 
a  succession  cannot  be  defeated  by  an  express  contract  or  stipula- 
tion made  b^ore  the  succession  was  opened,  they  cannot  be  by  invok- 
ing the  doctrine  of  estoppel.  It  has  also  been  held  that  as  no  one 
can  be  the  heir  of  a  living  person  a  transaction  based  upon  the  idea 
of  a  future  right  to  the  succession  of  a  living  person  is  devoid  of 
consideration  and  can  have  no  effect,  though  tiie  agreement  is  valid 
under  the  law  of  another  state  where  it  was  made.**  Some  courts 
recognize  a  distinction  in  this  regard,  however,  between  a  contract 
which  is  wholly  executory  and  one  which  has  been  fully  and  specifi- 
cally executed  by  an  abandonment  on  the  part  of  the  heir  of  all 
claim  on  the  estate  after  the  death  of  the  ancestor,  holding  that  in 
the  latter  case  the  contract  is  enforceable.* 

150.  Form,  Requisites,  and  Constniction.— It  has  been  held  that 
relinquishment  or  release  by  an  heir  to  his  ancestor  is  Qot  within  the 
statute  of  frauds,*  or  the  statute  of  wills.'  Other  courts  hold  that 
such  agreements,  when  they  concern  lands,  are  within  the  statute  of 
frauds.*    So  too,  it  has  been  held  that  a  parol  release  for  a  money 

J      15.  Needles  v.  Needles,  7  Ohio  St  432,  70  Ajn.  Dec.  85  and  note;  Head- 

432,  70  Am.  Dec.  85  and  note.  rick  v.  McDowell,  102  Va.  124,  45  S. 

16.  See  Advancements,  vol.  1,  p.  E.  804,  102  A.  S.  R.  843,  65  L.R.A. 
662.  578. 

17.  Needles  v.  Needles,  7  Ohio  St.  20.  Note:  25  L.R.A. (N.S.)  441,  442. 
432,  70  Am.  Dec.  85 ;  In  re  Thompson,  1.  Needles  v.  Needles,  7  Ohio  St 
26  S.  D.  576,  128  N.  W.  1127,  Ann.  432,  70  Am.  Dec.  85. 

Cas.  1913B  446  and  note.  2.  Notes:  56  A.  S.  R.  346;  32  L.R.A. 

18.  Headrick  v.  McDowell,  102  Va.  597. 

124,  45  S.  E.  804, 102  A,  S.  R,  843,  65  3.  Notes :  56  A.  S.  R.  346 ;  32  L.R.A. 
L.R.A.  578  and  note.  597. 

19.  Needles  v.  Needles,  7  Ohio  St.       4.  Brands  v.  De  Witt.  44  N.  J.  Eq. 
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consideration  is  void  as  an  attempted  advancement,  where  by  stat- 
ute all  advancements  must  be  evidenced  by  writing.*  But  the  parol 
promise  of  an  heir  to  accept  a  certain  amount  of  property  in  lieu 
of  his  expected  interest,  when  followed  by  the  execution  and  deliv- 
ery 8f  a  deed  and  the  possession  of  the  property  conveyed,  is  sus- 
tained.* Mere  inadequacy  of  price  wtthout  fraud  will  not  vitiate 
such  an  Eigreement,  though  the  circumstance  may  be  taken  into  con- 
sideration where  there  are  other  indicia  of  fraud.'  The  rule  requir- 
ing a  third  person  to  whom  an  heir  conveys  his  expectancy  to  prove 
its  fairness  does  not  apply  when  the  release  is  made  to  the  ancestor 
himself,  since  he  has  the  absolute  right  to  disinherit,  and  therefore 
cannot  be  accused  of  taking  advantage  of  the  heir,  and  since,  as  the 
release  is  made  to  him,  he  is  not  in  ignorance  of  the  fact,  and  thus 
could  not  be  deceived  into  leaving  his  property  to  one  to  whom  he 
never  intended  it  should  go.  Hence  the  burden  of  overthrowing 
such  a  release  ie  cast  upon  the  parties  who  signed  it  or  whose  names 
are  subscribed  to'  it,  especially  where  a  husband,  after  the  death  of 
his  wife,  seeks  to  question  a  mutual  relinquishment  of  their  rights 
of  succession  and  inheritance  which  has  been  fully  executed  in  her 
lifetime.*  A  satisfactory  intention  must  be  shown  coincident  with 
the  transaction  in  order  to  treat  it  as  between  the  heir  and  ancestor 
as  a  portion  or  settlement  in  life  or  as  an  anticipation  of  the  child's 
share  of  the  donor's  estate  if  he  died  intestate.*  What  a  parent  says 
at  the  time  he  gives  property  to  a  child  is  competent  evidence  of 
the  intention  with  which  the  gift  is  made.  But  if  the  heir  accepts 
the  property  conveyed  to  him  and  enters  into  the  enjoyment  thereof, 
he  cannot  subsequently,  where  no  fraud  or  mistake  is  shown,  contra- 
dict or  explain  such  contract  or  deed  by  parol  evidence.** 

151.  Force  and  Effect — A  release  by  an  heir  to  his  ancestor 
increases  the  shares  of  the  other  heirs  without  at  all  changing  the 
legal  status  of  heirship.**  It  operates  not  as  a  transfer  or  convey- 
ance to  either  the  ancestor  or  the  other  heirs,  of  the  estate  which 
would  descend  to  him  upon  the  death  of  the  ancestor,  but  rather  as 
an  extinguishment  of  his  right  to  take  any  estate  by  descent.  It 
obliterates  the  right  to  inherit  to  an  extent  substantially  equivalent 
to  its  obliteration  by  the  death  of  an  heir  expectant  without  issue 
before  the  death  of  the  ancestor.    The  other  heirs  are  thereby  placed 

545,  10  Atl.  181,  14  Atl.  894,  6  A.  8.  In  re  Edelman,  148  Cal.  233,  82 

S.R.  909.  Pac.  962, 113  A.  S.  R.  231.    See  supra. 

Note:  56  A.  S.  R.  346.  par.  55. 

6.  Note:  25  L.R.A.(N.S.)  441.    See  9.  Note:  32  L.R.A.  596. 

Advahobments,  vol.  1,  p.  602.  10.  Note:  32  L.R.A.  596,  597. 

6.  Grossman  v.  Keister,  223  111.  69,  11.  Hudnall  v.  Ham,  183  HI.  486,  56 
79  N.  E.  58, 114  A,  S.  B,  305,  8  L.R.A,  N.  E.  172,  75  A.  S.  B.  124,  48  LJt^A. 
(N.S.)  698.  557. 

7.  Note:32L.R.A.597. 
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in  the  same  position  in  which  they  would  have  been  if  such  right 
had  never  existed,  and  they  therefore  inherit  the  entire  estate,  not 
upon  the  theory  of  an  assignment  to  them  of  the  estate  in  expectancy 
of  the  heir  executing  the  release,  but  upon  the  theory  of  an  extinguish- 
ment or  obliteration  of  that  estate.^'  It  inures  to  their  benefit  whether 
they  are  mentioned  therein  or  not,  and  may  be  enforced  in  their 
behalf,"  or  they  may  agree  to  diQ>egard  it  in  the  division  of  the 
estate.^*  An  agreement  by  an  heir,  not  only  to  relinquish  all  expect- 
ancy to  his  ancestor's  estate,  but  never  in  any  manner  or  to  any 
extent  to  question,  dispute,  or  contest  any  disposition  by  the  ances- 
tor, of  the  property  mentioned  in  the  agreement,  whether  made  by 
deed  or  last  will  and  testament,  may  be  invoked  by  the  ancestor's 
executors  against  the  heir,  where  the  latter  petitions  to  revoke  the 
probate  of  the  ancestor's  will.*'  There  seems  to  be  conflict  as  to 
whether  a  release  by  a  child  will  bar  his  heirs  on  his  death  before 
the  death  of  the  ancestor.^*  The  effect  of  releases  by  married  women 
and  their  husbands  depends  on  the  statutory  provisions  regulating 
the  rights  of  married  woman  and  varies  in  the  different  jurisdic- 
tions.*' An  attempted  release  by  a  husband  of  his  wife's  interest 
in  her  father's  estate  in  which  she  does  not  join  cannot  operate  to 
estop  her.** 

12.  Note:  56  A.  S.  R.  347.  Pae.  414,  43  A.  S.  R.  134,  32  L£,A. 

15.  In  re  Garcelon,  104  Cal.  670,  38  595. 

Pac.  414,  43  A.  S.  B.  134,  32  LJI.A.  16.  Note:  65  L.R.A.  582,  583. 

595  and  note.  17.  Note:  65  L.RA.  583. 

14.  Brands  v.  DeWitt,  44  N.  J.  Eq.  See  supra,  par.  55;  and  see  Hus- 

546,  10  Atl.  181,  14  Ail.  894,  6  A.  band  and  Wife. 

S.  R.  909.  18.  Needles  v.  Needles,  7  Ohio  St 

16.  In  re  Qarcelon,  104  Cal.  570,  38  432,  70  Am.  Dec.  85. 
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8m  Aoookplices,  vol.  1,  pp.  146, 159;  CiaunrAi.  Law,  vol.  8,  pp.  126  et  seq., 
196;  Evn>KNOB;  Masteb  and  Sxbvant. 
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DETINUE 


1.  Litrodnetory 

2.  Property  Recoverable 

3.  Interest  of  Person  Miiintainin;  Action 

4.  Nature  of  Taking 

5.  Against  Whom  Action  Is  Maintainable 

6.  Procedure  Oenerally 

7.  Judgmtot  and  Subsequent  Proceedings 


1.  Introductory. — ^The  action  of  detinue  lies  where  a  party  daims 
the  specific  recovery  of  goods  and  chattels  or  deeds  and  writings  unlaw- 
fully detained  from  him.*  It  is  a  remedy  now  seldom  used,  its  place 
being  taken  in  some  jurisdictions  by  a  code  provision  for  the  recov- 
ery of  personal  property  *  and  in  others  by  the  action  of  replevin 
which,  while  it  lay  originally  to  recover  personal  property  illegally 
distrained  and  later  to  recover  personal  property  illegally  taken,  has 
been  broadened  by  statute  in  various  jurisdictions  to  include  personal 
property  wrongfully  detained.*  In  detinue  there  may  be  a  recovery 
of  damages  if  the  property  detained  cannot  be  had  in  specie.* 

2.  Property  Recoverable. — The  thing  detained,  for  the  recovery 
of  which  detinue  will  lie,  must  be  specifically  identified  and  clearly 
distinguished  from  other  property  of  the  same  nature."  Hence  the 
action  will  not  lie  simply  for  money,  though  the  amount  be  speci- 
fied, nor  for  so  much  corn,  because.it  would  be  impossible  by  means 
of  such  a  description  to  distinguish  the  particular  money  or  com 
required  from  money  or  com  in  general  so  that  the  sheriff  would 
be  able  to  deliver  the  exact  property  in  question  to  the  plaintiff. 
But  it  is  sufiicient  if  the  money  or  com  be  particularly  described 
as  being  in  a  bag  or  a  box,  or  set  apart  by  itself,  or  in  any  manner 

1.  McFadden   v.   Crawford,  36   W.       8.  Badger  v.  Phinney,  15  Mass.  359, 
Va.  671,  15  S.  E.  408,  32  A.  S.  R.  8  Am.  Dec.  105. 

894.  Note:  80  A.  S.  R.  741. 

2.  Seals  v.  Edmondson,  73  Ala.  295,      See  also  Replevin. 

49  Am.  Rep.  51;  Wilson  v.  Rybolt,  17  4.  Note:  14  Ann.  Cas.  1121.  And 
Ind.  391,  79  Am.  Dec.  486;  Helman  see  infra,  par.  7. 
V.  Withers,  3  Ind.  App.  532,  30  N.  E.  5.  Wilson  v.  Rybolt,  17  Ind.  391,  79 
5,  50  A.  S.  R.  295  and  note;  Nichols  Am.  Dec.  486;  March  v.  Leckie,  35 
V.  Michael,  23  N.  T.  264,  80  Am.  Dec.  N.  C.  172,  55  Am.  Dee.  431;  Hefner 
259.  V.  Fidler,  58  W.  Va.  159,  52  S.  E.  513, 

Notes:  80  A.  S.  R.  744;  14  Ann.   112  A.  S.  R.  961,  3  L.R.A.(N.S.)  138. 
Cas.  1121;  17  Ann.  Cas.  302. 
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which  renders  it  possible  to  identify  it  as  the  particular  thing  to  be 
recovered.*  It  will  also  generally  He  for  a  deed,  note,  or  any  other 
muniment  of  title  or  document  of  debt  if  it  can  be  identified.'  The 
thing  detained  must  have  some  value  ;^  therefore,  detinue  will  not 
lie  to  recover  the  possession  of  notes  given  for  the  purchase  price 
of  property  on  the  discovery  of  such  fraud  as  would  entitle  the  maker 
of  the  notes  to  a  rescission  of  the  contract  of  sale.*  The  action  is 
one  to  obtain  possession  of  personal  property ;  **  hence,  it  does  not 
lie  for  the  recovery  of  fixtures  which  are  attached  to,  and  a  part 
of,  the  realty.**  A  party  who  has  recovered  in  ejectment  cannot 
sue  in  detinue  for  the  produce  of  the  land,  which  had  been  severed 
therefrom  before  the  writ  of  possession  was  executed;  his  remedy 
is  an  action  for  damages  by  way  of.  mesne  profits.*' 

3.  Interest  of  Person  Maintaining  Action. — ^In  an  action  of  detinue, 
as  a  general  rule,  the  plaintiff,  to  succeed,  must  have,  at  the  com- 
mencement of  the  suit,  a  general  or  special  property  in  the  subject 
matter,  and  the  right  to  its  immediate  possession.**  Prior  posses- 
sion is,  however,  sufficient  to  sustain  detinue  by  the  prior  possessor 
against  anyone  who  cannot  show  a  superior  right  of  possession.*' 
Detinue  is  properly  brought  by  a  pledgee  of  property  against  the 
holder  of  an  unrecorded  mortgage  thereon  who  took  the  property 
from  his  possession ;  and  one  to  whom  property  is  delivered  as  secur- 
ity for  advances  has  sufiicient  title  to  maintain  the  action.*'  But 
the  owner  of  a  freehold  cannot  maintain  an  action  of  detinue  for 
things  severed,  if,  at  the  time  of  the  severance,  he  had  not  actual 
possession  of  Ihe  land  which  was  then  held  and  occupied  adversely 
to  him.**    So  title  to  property  sold  and  delivered  to  one  who  fraudu- 

6.  March  v.  Leckie,  35  N.  C.  172,  55  IS.  Brewer  v.  Strong,  10  Ala.  961, 
Am.  Dec.  431.  44  Am.  Dec.  514;  Wilson  v.  Rybolt, 

7.  Lewis  V.  Hoover,  1  J.  J.  Marsh.  17  Ind.  391,  79  Am.  Dec.  486;  Lewis 
(Ky.)  500,  19  Am.  Dec.  120;  Hefner  v.  Hoover,  1  J.  J.  Marsh.  (Ky.)  500, 
▼.  Fidler,  58  W.  Va.  159,  52  S.  E.  513,  19  Am.  Dec.  120;  Melton  v.  McDon- 
112  A.  S.  R.  961,  3  L.R.A.(N.S.)  138  aid,  2  Mo.  45,  22  Am.  Dec.  437;  Hef- 
and  note.  ner  v.  Fidler,  58  W.  Va.  159,  52  S.  E. 

Note:  55  Am.  Dec.  433.  513, 112  A.  S.  R.  961,  3  L.R.A.(N.S.) 

8.  Wilson  V.  Rybolt,  17  Ind.  391,  79  138. 

Am.  Dec.  486.  Notes:  55  Am.  Dec.  433;  80  A.  S. 

9.  Hefner  v.  Fidler,  58  W.  Va.  159,  R.  744. 

52  S.  E.  513,  112  A.  S.  R.  961,  3      14.  Maxler  v.  Hawk,  233  Pa.   St. 

L.R.A.(N.S.)  138.  316,  82  Atl.  251,  Ann.  Cas.  1913B  559; 

10.  Wilson  V.  Rybolt,  17  Ind.  391,  Justice  v.  Moore,  69  W.  Va.  51,  71 
79  Am.  Dec.  486.  S.  E.  204,  Ann.  Cas.  1912D  17  and 

11.  McFadden  v.  Crawford,  36  W.  note. 

Va.  671,  15  S.  E.  408,  32  A.  S.  R.  15.  Note:  3  British  Rul.  Cas.  393. 
894.  As  to  actions  relating  to  fixtures,  As  to  a  pledgee's  right  of  possession 
■ee  FixTDBES.  and  remedies  for  enforcing  the  right, 

12.  Brothers  v.   Hurdle,  32  N.   C.  see  Pledqk. 

490, 51  Am.  Deo.  400.    See  also  Eject-       16.  Note:  69  L.R  A.  732. 

MENT,  post. 
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lently  misrepreeents  his  identity  and  executes  his  note  for  the  pur- 
chase price  passes  out  of  the  seller,  so  that  he  cannot  maintain  deti- 
nue for  the  property  against  a  purchaser  from  the  vendee.^'  An 
action  of  trover  or  any  other  action  ex  delicto  for  damages  may  be 
maintained  by  one  of  several  tenants  in  common,  unless  the  non- 
joinder be  pleaded  in  abatement,  and  the  plaintiff  may  recover  his 
aliquot  part  of  the  damages,  for  the  reason  that  damages  are  divis- 
ible. It  is  otherwise  in  the  action  of  detinue.  Treating  it  as  an 
action  ex  contractu,  it  falls  under  an  established  general  rule,  and 
treating  it  as  an  action  ex  delicto,  it  cannot  be  maintained  by  one 
of  several  tenants  in  common,  and  the  objection  may  be  taken  advan- 
tage of  on  the  general  issue,  or  by  demurrer,  or  motion  in  arrest; 
for  in  detinue  the  specific  indivisible  thing  is  recovered,  and  the  plain- 
tiff cannot  recover  his  aliquot  part,  and  if  allowed  to  recover  at  all, 
must  get  the  whole,  which  is  more  than  he  is  entitled  to.^*  It  has 
been  held,  however,  that  the  action  may  be  prosecuted  by  one  coten- 
ant  in  the  name  of  all  without  the  consent  of  the  other  co-owners,  on 
indemnifying  them  against  costs.*' 

4.  Nature  of  Taking. — The  action  of  detinue  was  defined  in  the 
old  books  as  a  remedy  founded  on  the  delivery  of  goods  by  the  owner 
to  another,  who  afterwards  refused  to  redeliver  them  to  the  owner, 
and  it  was  said  that  to  authorize  the  maintenance  of  the  action,  it 
was  necessary  that  the  defendant  should  have  come  lawfully  into 
the  possession  of  the  chattel,  either  by  deUvery  to  him,  or  by  finding 
it,  and  therefore  that  detinue  would  not  lie  where  the  property  had 
been  tortiously  taken,  because  the  plaintiff's  right  of  property  was 
divested  by  the  trespass.*"  It  was  later  settled,  however,  that  the 
plaintiff  might  ^aive  the  tort  in  the  taking  of  the  goods  and  bring 
detinue  for  the  detention,*  and  in  time  it  became  well  settled  that 
it  was  unimportant  in  what  manner  the  defendant's  possession  com- 
menced, since  the  gist  of  the  action  was  the  wrongful  detainer  and 
not  the  original  taking.*  For  example,  where  one  induces  another 
to  part  with  his  property  by  a  promise  to  pay  cash  for  it  on  the  same 
day,  showing  a  check  to  inspire  confidence  in  his  promise,  when  he 

17.  Hickey  v.  McDonald  Bros.,  151  268,  12  Am.  Dec.  393. 

Ala.  497,  44  So.  201,  13  L.R.A.(N.S.)       Note:  18  L.R.A.(N.S.)   1265. 

413  and  note.  1.  Owings  v.  Frier,  2  A.  K.  Marsh. 

18.  Cain  v.  Wright,  50  N.  C.  282,    (Ky.)  268,  12  Am.  Dec.  393. 

72  Am.  Dec.  551.     And  see  Coten-  2.  Peirce  v.  Hill,  9  Port.  (Ala.)  151, 

AKCT,  vol.  7,  p.  909.  33  Am.  Dec.  306;  Helman  v.  Withers, 

19.  Bolton  V.  Cuthbert,  132  Ala.  403,  3  Ind.  App.  532,  30  N.  E.  5,  50  A.  S. 
31  So.  358,  90  A.  S.  R.  914.  And  see  R.  295;  Lewis  v.  Hoover,  1  J.  J. 
Cotenancy,  vol.  7,  p.  907.  Marsh.  (Ky.)  500,  19  Am.  Dec.  120; 

20.  Peirce  v.  HiU,  9  Port  (Ala.)  Melton  v.  McDonald,  2  Mo.  45,  22  Am. 
151,  33  Am.  Dec.  306;  Wilson  v.  Ry-  Dec.  437. 

bolt,  17  Ind.  391,  79  Am.  Dec.  487;       Note:  9  Eng.  Rnl.  Cas.  306. 
Owings  V.  Frier,  2  A.  K.  Marsh.  (Ky.) 
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does  not  intend,  at  the  time  of  making  such  representation,  to  pay 
for  the  property  in  money  at  any  time,  but  intends,  after  ttius  get- 
ting possession,  to  credit  its  value  on  a  claim  held  by  him  against 
the  owner  or  one  of  the  owners,  the  sale  is  fraudulent  and  voidable 
at  the  election  of  such  owner,  who  may  maintain  detinue  and  recover 
the  specific  property.'  Where  the  property  wrongfully  detained 
was  tortiously  taken  no  demand  is  necessary  before  bringing  the 
action.* 

5.  Against  Whom  Action  Is  Maintainable. — Ordinarily  the  defend- 
ant must  have  actual  possession  of  the  personal  property  or  control- 
ling power  over  it  at  the  time  when  detinue  is  brought,  otherwise  the 
plaintiff  will  not  succeed  in  his  suit*  If,  however,  a  person  having 
actual  possession  previous  to  the  demand  or  suit  brought  parts  with 
the  property  wrongfully,  or  to  elude  the  action,  detinue  may  still  be 
maintained  against  him.*  Thus  the  vendor  of  a  piano  under  a  condi- 
tional sale  may  meiintain  detinue  against  the  vendee  who  has  given 
the  piano  to  his  wife  in  violation  of  an  agreement  not  to  part  with  the 
possession  of  it  without  the  vendor's  consent'  Since,  as  a  rule,  detinue 
will  not  lie  against  a  person  not  in  actual  possession  of  the  detained 
property,  it  will  not  lie  against  one  who  has  been  dispossessed  by 
legal  process,  if  the  legal  custody  of  the  property  has  not  termi- 
nated.^ Detinue  will  he  against  an  executor  or  administrator  as 
such  for  property  which  was  in  possession  of  the  testator  or  intes- 
tate, and  after  his  death  came  to  the  hands  of  the  executor  or  admin- 
istrator, who  detains  it  as  such.*    But  the  action  will  not  lie  against 

3.  Blake  v.  Blsekley,  109  N.  C.  257,  W.  Ya.  274,  4  S.  E.  394^  8  A.  8.  B. 
13  S.  E.  786,  26  A.  S.  R.  566.  29,  wherein  it  was  held  that  equity 

4.  O'Neill  T.  Hendeison,  15  Ark.  will  not  compel  an  insolvent  defendant, 
235,  60  Am.  De;.  568.  in  an  action  of  detinne  instituted  in 

5.  McCnrry  v.  Hooper,  12  Ala.  823,  West  Yiiginia,  to  retnrn  to  that  state, 
46  Am.  Dee.  280;  Cable  Co.  ▼.  Grif-  nor  will  it  appoint  a  receiver  to  bring 
fltts,  160  Ala.  315,  49  So.  577,  135  back  the  property  in  dispute  to  answer 
A.  S.  R.  100 ;  Hall  v.  Amos,  5  T.  B.  the  judgment  in  detinne,  where  the  de- 
Mon.  (Ky.)  89,  17  Am.  Dec.  42;  Hef-  fendant  had,  before  the  commencement 
ner  v.  Fidler,  58  W.  Va.  159,  52  8.  of  the  latter  action,  sold  or  pledged 
E.  513,  112  A.  S.  E.  961,  3  LJBjL  such  property  in  good  faith  to  a  resi- 
(N.S.)  138.  dent  of  another  state,  and  placed  him 

Notes:  55  Am.  Dec.  433;  18  L.B.A.  in   possession  thereof,  which  he  has 

(N.S.)  1265.  since  retained,  though  such  property 

6.  Cable  Co.  v.  GiifStts,  160  Ala.  was  forwarded  to  him  to  prevent  its 
315,  49  So.  577,  135  A.  S.  B.  100 ;  recovery  in  an  action  of  detinne  whieh 
Helman  v.  Withers,  3  Ind.  App.  532,  might  be  brought  in  West  Virginia, 
30  N.  E.  5,  50  A.  S    R.  295;  Nichols  where  the  parties  resided. 

V.  Michael,  23  N.  Y.  264,  80  Am.  Dec  7.  Cable  Co.  v.  Ghriffitts,  160  Ala. 

259;  Haley  v.  Rowan,  5  Yeig.  (Tenn.)  315,  49  So.  577,  135  A.  S.  E.  100. 

301,  26  Am.  Dec  268;  Hefner  v.  Fid-  8.  McArthur  v.  Carrie,  32  Ala.  75, 

ler,  58  W.  Ya.  159,  52  S.  E.  513,  112  70  Am.  Dec.  529. 

A.  S.  R.  961,  3  L.E.A.(N.S.)  138.  9.  Brewer  v.  Strong,  10  Ala.  961, 

Compare  Stranghan  v.  Hallwood,  30  44  Am.  Dec.  514. 
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an  executor  for  property  destroyed  or  converted  by  his  testator,  or 
in  the  possession  of  a  co-executor,  because  he  was  never  in  posses- 
sion of  the  property.*"  When  the  possession  of  the  property  for 
the  recovery  of  which  detinue  is  brought  originates  with  the  executor 
or  administrator,  the  action  must  be  against  him  in  his  individual, 
and  not  in  his  representative,  capacity.**  A  person  may  be  liable 
in  detinue  who  has  not  the  capacity  to  enter  into  a  valid  contract; 
as,  for  example,  an  infant  in  the  case  of  goods  delivered  to  him  for 
a  certain  purpose  which  has  not  been  performed.** 

6.  Procedure  Generally. — In  an  action  of  detinue  more  certainty 
is  required  in  setting  forUi  the  property  demanded  than  in  an  action 
of  trover,  for  the  reason  that  in  the  action  of  trover  the  plaintiff 
recovers,  not  the  thing  converted,  but  damages  for  the  conversion; 
whereas,  the  object  in  the  action  of  detinue  is  to  recover  the  thing 
itself.  It  is  necessary,  therefore,  that  the  thing  detained  should  be 
capable  of  being  specifically  identified,  or  clearly  distinguishable 
from  other  property.*'  The  general  issue  in  detinue  is  non  detinet, 
which  at  common  law  operated  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant  and  of  the  plaintiff's  property  therein.** 
This  plea  relates  to  the  time  the  suit  was  brought  and  the  demand 
asserted ;  *^  and  the  proper  plea  as  to  matter  arising  after  issue  joined 
is  puis  darrein  continuance.**  An  officer  sued  in  detinue  for  a  chat- 
tel that  he  has  taken  and  holds  under  an  order  of  court  cannot, 
under  a  plea  of  non  detinet,  give  evidence  of  his  right  to  hold,  but 
he  must  file  a  special  plea  in  justification,*'  and  the  plea  of  justifi- 
cation must  set  forth  matter  which,  if  proved,  would  constitute  a  full 
defense  to  the  action.**  An  objection  that  tbe  plaintiffs  do  not  own 
the  entire  interest  in  the  property  sued  for  may  be  raised  under  the 
plea  of  the  general  issue,  and  there  is  no  necessity  for  a,  plea  in  abate- 
ment.*' Evidence  tending  to  show  title  in  the  defendant,  such  as  a 
release  from  a  stranger  or  a  transfer  of  all  interest  in  the  property, 
is  admissible  for  the  defendant  in  detinue.*"    In  some  cases  the  broad 

Note:  51  L.E.A.  268.  See  Arthur  v,  Ingels,  34  W.  Va.  639, 

And  see  Exbcutobs  and  Aouuns-  12  S.  E.  872, 11  L.R.A.  557. 
TBATOBS.  15.  Arthur  v.  Ingels,  34  W.  Va.  639, 

10.  Allen  V.  Harlan,  6  Lei|^  (Va.)    12  S.  E.  872,  11  L.R.A.  557. 

42,  29  Am.  Dec.  205.  16.  Brown  v.  Brown,  13  Ala.  208, 

11.  Note:  51  L.R.A.  268.  48  Am.  Dec.  52. 

12.  Note:  33  Am.  Dec.  184.  17.  Cromwell  v.  Clay,  1  Dana  (Ky.) 

13.  March  v..Leckie,  35  N.  C.  172,  578,  25  Am.  Dec.  165. 

55  Am.  Dec  431.    See  Thoveb.  18.  West  v.  Hayes,  120  Ala.  92,  23 

14.  Brown  v.  Brown,  13  Ala.  208,  So.  727,  74  A.  S.  R.  24. 

48  Am.  Dec.  52.  19.  Bolton  v.  Cuthbert,  132  Ala.  403, 

Under    the    reformed    pleading    in  31  So.  358,  90  A.  S.  R.  914. 
England  the  plea  of  non  detinet  does       20.  Slaughter    v.    Cunningham,    24 
not  operate  as  a  denial  of  the  plain-  Ala.  260,  60  Am.  Dec.  463. 
tiff's  property  in  the  thing  detained. 
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general  rule  has  been  laid  down  that  the  defendant  may  plead  in 
defense  that  the  title  to  the  property  is  in  a  stranger.*     And  this 
rule  undoubtedly  holds  when  the  plaintiff  does  not  base  his  right  on 
a  possession  previous  to  the  defendant's  taking  or  detention,  but  relies 
on  establishing  a  complete  legal  title  to  the  property  which  of  itself 
gives  him  the  right  to  possession.'     Moreover  the  defendant  may 
unquestionably  set  up  the  title  of  a  third  person,  if  he  can  connect 
himself  with  such  title  or  has  the  authority  of  such  third  person  to 
do  so.*    But  a  prior  possessiop  is  sufficient  to  enable  the  pkintifip  to 
maintain  detinue  t^ainst  one  not  having  a  superior  interest  or  right, 
and  therefore  the  better  rule  is  that,  with  the  exceptions  just  stated, 
the  defendant  cannot  set  up  as  a  defense  title  in  a  third  person.* 
Where  property  entrusted  to  a  person  as  bailee  is  wrongfully  sold, 
the  statute  of  limitations  does  not  begin  to  run  against  the  owner's 
cause  of  action  for  detinue  so  long  as  he  is  ignorant  of  the  conversion.* 
In  a  statutory  action,  corresponding  to  detinue,  it  has  been  held  that 
there  can  be  no  set-off  or  recoupment  of  damages.*    Where  the  plain- 
tiff brinp  detinue  for  several  things  and  the  general  issue  is  pleaded, 
it  not  only  puts  in  issue  the  title  and  detention  as  to  all,  but  as  to 
each.     The  jury  may,  therefore,  lawfully  find  one  or  all  for  the 
plaintiff,  and  if,  under  such  a  state  of  pleadings,  they  find  only  one 
expressly  for  the  plaintiff,  and  say  nothing  as  to  the  others,  the  ver- 
dict by  legal  implication  is  that  they  find  for  the  plaintiff  as  to  the 
one  expressly  mentioned  and  for  the  defendant  as  to  the  others.' 
7.  Judgment  and  Subsequent  Proceedings. — ^The  judgment  in  deti- 
nue is  to  recover  the  thing,  or  the  value  of  it  if  it  cannot  be  found, 
with  damages  for  the  taking,'  and  is  in  effect  that  the  plaintiff  recover 
the  goods  detained,  if  they  can  be  obtained  from  the  defendant  by 
the  sheriff,  and  a  certain  sum  assessed  by  the  jury  for  damages  for 
the  detention;  or  if  the  goods  cannot  be  had,  then  a  certain  sum 
assessed  by  the  jury  as  their  value,  besides  the  daunages  for  deten- 
tion, with  costs.'    Statutes  may,  however,  affect  the  question  of  the 
form  of  judgment  in  detinue.*"     As  the  specific  property  cannot 
always  be  had,  it  is  important  that  the  judgment  should  be  for  the 

1.  Note:  Ann.  Cas.  1912D  20.  «.  Whitworth   v.   Thomas,   83    Ala. 

2.  McCurry  v.  Hooper,  12  Ala.  823,  308,  3  So.  781,  3  A.  S.  R.  725.    See 
46  Am.  Dec.  280.  Set-ofp  and  Countkrclaim. 

Note:  Ann.  Cas.  1912D  20.  7.  Wittick  v.  Traun,  27  Ala.  562,  62 

8.  Note:  Ann.  Cas.  1912D  21.  Am.  Dee.  778. 

4.  Sims  V.  Boynton,  32  Ala.  353,  70  8.  Wilson  v.  Rybolt,  17  Ind.  391,  79 

Am.   Dec.  540;  Justice  v.  Moore,  69  Am.  Dec.  486;  Badger  v.  Phinney,  15 

W.  Va.  51,  71  S.  E.  204,  Ann.  Cas.  Mass.  359,  8  Am.  Dec.  105;  Jordan  v. 

1912D  17  and  note.  Thomas,  34  Miss.  72,  69  Am.  Dec.  387. 

6.  Wilkinson  v.  Verity,  L.  R.  6  C.  9.  Arthur  v.  Ingels,  34  W.  Va.  639, 

P.  206,  40  L.  J.  C.  PI.  141,  24  L.  T.  12  S.  E.  872,  11  L.R.A.  557. 

N.  S.  32,  19  W.  E.  604,  16  Eng.  Rul.  10.  Greene  v.  Lewis,  85  Ala.  221,  4 

Cas.  208.  So.  740,  7  A.  S.  R.  42. 

153 


Digitized  by 


Google 


f  7  DETINUE  9  R.  C.  L. 

specific  property  of  a  specified  value,  so  that  if  the  property  cannot 
be  had  its  value  may  be  recovered.**  The  measure  of  damages  in  the 
absence  of  exceptional  circumstances  is  the  value  of  the  use  of  the 
property,  plus  its  deterioration  and  the  necessary  expense  of  recover^ 
ing.it.**  The  return  of  the  goods  to  the  plaintiff  after  action  brought 
destroys  the  cause  of  action  so  far  as  it  is  founded  on  a  claim  to 
the  goods  or  to  their  value;  and  the  plaintiff,  in  that  case,  can  only 
recover  the  loss  that  he  has  suffered  by  reason  of  the  detainer.*' 
After  a  judgment  in  detinue,  a  distringas  goes  to  the  defendant,  ad 
deliberanda  bona,  and  if  he  will  not  deliver  them  the  plaintiff  shall 
have  the  value  as  ascertained  by  the  jury ;  so  that  it  is  at  the  defend- 
ant's election  to  deliver  the  goods  or  tiieir  value,**  and  if  he  pays  and 
the  plaintiff  receives  the  assessed  value,  the  property  is  thereby  vested 
in  the  defendant.*'  A  verdict  and  judgment  in  an  action  of  detinue 
are  conclusive  as  to  the  title  between  the  parties  and  their  privies,** 
and  it  merges  all  right  of  action  by  the  same  plaintiff  against  the 
same  defendant  for  the  same  cause  of  action.*'  The  action  is  how- 
ever an  affirmance  of  a  continuing  title  to  the  thing  detained,  and 
the  plaintiff  does  not,  as  he  does  in  trover,  disaffirm  a  continuance 
of  title  in  himself,  but  may  sustain  an  action  for  the  same  chattel 
against  a  third  person,  or  even  against  the  same  party,  although 
he  may  have  obtained  a  judgment  for  it  before,  provided  that  judg- 
ment has  not  been  satisfied.** 

11.  He&er  v,  Tidier,  58  W.  Va.  159,  38  Am.  Dec.  694. 

52  S.  E.  513,  112  A.  S.  R.  961,  3  16.  Briley  v.  Cherry,  13  N.  C.  2, 18 

L.R.A.(N.S.)  138.  Am.  Dec.  561.    Compare  Long  v.  Bau- 

12.  Winstead  v.  Hicks,  135  Ky.  154,  gas,  24  N.  C.  290,  38  Am.  Dec.  694. 
121  S.  W.  1018, 135  A.  S.  R.  446.  17.  EUiot  v.  Porter,  5  Dana  (Ky.) 

13.  Note:  9  Eng.  Rul.  Cas.  306.  299,  30  Am.  Dec.  689. 

14.  Badger    v,    Phinney,   15    Mass.  18.  Briley  v.  Cherry,  13  N.  C.  2, 
359,  8  Am.  Dec.  105.  18  Am.  Dec.  561;  Elliot  v.  Porter,  5 

15.  Long  v.  Bangas,  24  N.  C.  290,  Dana  (Ky.)  299,  30  Am.  Dec.  689. 


DEVASTAVIT 

See  £zzoim»8  and  Asministbatobs. 


DEVIATION 

See  Carriers,  vol.  4,  pp.  668,  726,  812-819,  905;   Tnsurakck;   Shipping. 
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DEVISES 

See  Wills. 

DICTA 

See  CoTTBTS,  voL  7,  p.  1003L 


DIPLOMATIC  AND  CONSULAR 
OFFICERS 


1.  Scope  of  Article 

2.  Consul  Defined,  and  OfiBce  Generally 
8.  Sonrce  of  Consular  Authority 

4.  Nature  and  Extent  of  Powers  * 

5.  Power  to  Administer  Estates 

6.  Power  in  Criminal  Cases 

7.  Immunity  of  Ministers 

8.  Jurisdiction  of  Actions  against  Consuls 


1.  Scope  of  Article. — ^This  article  is  devoted  to  a  discussion  of 
the  law  relating  to  the  subject  of  diplomatic  and  consular  officers; 
and  consideration  will  be  given  here  to  matters  relating  to  the  appoint- 
ment and  qualification  of  such  officers,  the  source  and  extent  of  their 
powers,  their  immunities  and  privileges,  and  the  jurisdiction  of  courts 
in  actions  against  them.    All  questions  having  to  do  generally  with 
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international  law,  ships  and  shipping,  and  treaties,  have  been  excluded 
and  will  be  found  under  their  appropriate  titles.* 

2.  Consul  Defined,  and  Office  Generally. — A  consul  is  an  officer 
commissioned  by  a  government  to  hold  office  and  to  represent  it 
at  a  particular  place  in  a  foreign  country  for  the  purpose  of  pro- 
moting and  protecting  its  interests  and  those  of  its  citizens  or  sub- 
jects.' As  such  he  is  not  a  diplomatic  officer  nor  has  he,  as  a  rule, 
any  diplomatic  powers.  Although  he  is  a  public  agent  his  authority 
is  not  supposed  to  extend  beyond  commercial  purposes.  He  has  an 
undoubted  right  to  interpose  claims  for  the  restitution  of  property 
belonging  to  the  subjects  of  his  own  country;  but  he  is  not  con- 
sidered as  a  minister  or  diplomatic  agent  of  his  government,  intrusted, 
by  virtue  of  his  office,  with  authority  to  represent  it  in  negotiations 
with  foreign  states,  or  to  vindicate  its  prerogatives.  There  is,  of  course, 
no  doubt  that  a  consul  may  be  specially  intrusted  with  diplomatic 
authority,  but  when  this  occurs  his  diplomatic  character  is  super- 
added to  his  ordinary  powers  and  requires  official  recognition  by 
the  government  within  whose  dominions  he  assumes  to  exercise  it.* 
Diplomatic  duties,  it  is  true,  are  sometimes  imposed  upon  consuls, 
but  only  by  virtue  of  the  right  of  a  government  to  designate  those 
who  shall  represent  it  in  the  conduct  of  international  affairs.*  The 
primary  object  for  which  such  officers  are  deputed  by  their  countries 
is  to  watch  over  the  rights  and  interests  of  their  fellow  countrymen, 
wherever  the  pursuits  of  commerce  may  draw  them  or  the  vicissitudes 
of  human  affairs  may  force  them.*  And  so,  while  a  consul  is  some- 
times allowed  to  engage  in  business  of  his  own  in  the  country  in 
which  his  consular  office  is  situated,  the  fact  that  he  is  the  public 
agent  and  commercial  representative  of  his  own  country  precludes 
him  from  undertaking  any  affairs,  or  assuming  any  position,  in  con- 
flict with  its  interests  or  its  policy.* 

3.  Source  of  Consular  Authority.— -A  consul  being  in  a  foreign 
country  derives  his  authority,  in  effect,  from  both  governments.  He 
receives  his  commission  from  the  country  which  he  represents  and 
obtains  his  exequatur  from  the  country  to  which  he  is  sent.  It  is, 
in  truth,  solely  by  virtue  of  the  authority  vested  in  him  by  the  coun- 

1.  See  International  Law;  Ship-      Note:  45  L.R.A.  497. 

ping;  Treaties.  4.  Oscanyan  v.  Winchester  Repeat- 

2.  Oscanyan  v.  Winchester  Repeat-  ing  Arms  Co.,  103  U.  S.  261,  26  U.  S. 
ing  Arms  Co.,  103  U.  S.  261,  26  U.  S.  (L.  ed.)  539;  In  re  Baiz,  135  U.  S. 
(L.  ed.)  539.  403,  10  S.  Ct.  854,  34  U.  S.  (L.  ed.) 

3.  The  Anne,  3  Wheat.  435,  4  U.  222. 

S.  (L.  ed.)  428;  Oscanyan  v.  Winches-       5.  The   Bello    Corrunes,    6    Wheat, 
ter  Repeating  Arms  Co.,  103  U.  S.  261,  152,  5  U.  S.  (L.  ed.)  229. 
26  U.  S.  (L.  ed.)  539;  In  re  Baiz,  135       6.  Oscanyan  v.  Winchester  Repeat- 
U.  S.  403,  10  S.  Ct.  854,  34  U.  S.  ing  Arms  Co.,  103  U.  S.  261,  26  U.  S. 
(L.  ed.)  222.  (L.  ed.)  539, 
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try  to  which  he  is  sent  that  he  is  able  to  exercise  his  official  functions 
within  its  territorisJ  limits.'  If  guilty  of  illegal  or  improper  con- 
duct, the  exequatur  which  has  been  given  may  be  revoked,  and  he 
may  be  punished,  or  sent  out  of  the  country,  at  the  option  of  the 
offended  government.'  The  appointment  of  ambassadors,  public 
ministers,  and  consular  officers  to  represent  this  country  is  made  in 
each  case  by  the  President  with  the  advice  and  consent  of  the  senate.* 
4.  Nature  and  Extent  of  Powers. — The  rights,  powers,  duties,  and 
jurisdiction  of  consuls  and  diplomatic  agents  rest  largely  on  the 
general  law  of  nations,  as  well  as  on  treaty  stipulations.**  A  consul, 
being  delegated  primarily  for  the  protection  of  the  interests  of  his 
fellow  countrymen,**  is  authorized  to  assert  claims  in  their  behalf 
even  where  the  claimants  are  unknown,  and  this  without  any  special 
authority.  But  he  must  have  special  authority  before  he  can  obtain 
actual  restitution  or  proceeds.*'  It  has  been  the  uniform  practice 
of  civilized  governments  for  centuries  to  provide  consular  tribunals 
in  foreign  countries  for  the  trial  of  their  own  subjects  or  citizens 
for  offenses  committed  in  those  couiitries,  and  for  the  settlement  of 
civil  disputes  between  them,  this  being  among  the  most  important 
subjects  of  treaty  stipulation.**  But  it  is  well  settled  that  judicial, 
powers  are  not  necessarily  incident  to  the  office  of  consul.  The  exist- 
ence and  extent  of  such  powers  depend  on  the  treaty  stipulations 
and  positive  laws  of  the  nations  concerned.**  However,  it  has  been 
held  that  an  American  consul  in  a  foreign  country  is  a  magistrate 
within  the  meaning  of  a  statute  requiring  that  a  deed  be  acknowledged 
by  the  grantor  before  a  justice  of  the  peace  or  a  magistrate  of  the 
place  wherein  the  grantor  then  resides.**  In  a  proper  case  an  injunc- 
tion may  be  issued  to  prevent  the  prosecution  of  a  suit  before  an 
American  consul  abroad,  where  he  has  no  jurisdiction  of  the  pro- 
ceedings.** Where,  however,  there  is  a  provision  in  a  treaty  between 
the  United  States  and  a  foreign  nation  to  the  effect  that  the  consuls, 

7.  Scanlan    v.    Wright,    13    Pick,  generally  Iittebnational  Law;  Tbka- 
(Mass.)  523,  25  Am.  Dec.  344.  ties. 

8.  CoppeU  V.  Hall,  7  Wall.  542,  19       n.  See  supra,  par.  L 

^•v?-.^hr*^'^r,^f^*roA              "  12.  The  Bello  Corrunea,  6  Wheat 

Note:  45  L.R.A.  580.  ^52  5  u.  S.  (L.'ed.)  229. 

9.  United  States  v.  Langston,  118  xj  .  45  t,  r  a  496  Sea  al<!o  in. 
TJ.  8.  389,  6  S.  Ct.  1185,  30  U.  S.  (L.  .^^^^-  ^  '^•""*-  ^^^-  "^  ^^^  ^ 
ed.)  164;  Mathews  v.  United  States,  °^*' P"'  °-  _  ,.„  „  o  ako  ■,-, 
123  U.  S.  182,  8  S.  Ct.  80,  31  U.  S.  "".^  "  ^J^'  i*®  ?•  °-  ^Jo'i  ^ 
(L.  ed.)  127;  Wallace  v.  United  S.  Ct.  897,  35  U.  S.  (L.  ed.)  581. 
States,  133  U.  S.  180,  10  S.  Ct.  251,  I*-  Damese  v.  Hale,  91  U.  S.  13,  23 
33  U.  S.  (L.  ed.)  571;  United  States  U.  S.  (L.  ed.)  190. 

V.  Mosby,  133  U.  S.  273, 10  S.  Ct.  327,  Note:  45  L.RA..  481. 

33  U.  S.  (L.  ed.)  625.  16.  Scanlan    v.    Wright,    13    Pick, 

10.  Carpigiani  v.  HaU,  172  Ala.  287,  (Mass.)  523,  25  Am.  Dec;  344. 
63  So.  248,  Ann.  Cas.  1913D  651.  See  16.  Note:  21  L.R.A.  75. 
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vice-consuls,  and  other  designated  officers  of  the  nation  named  therein 
shall  have  the  right  to  sit  as  judges  and  arbitrators  in  such  dif- 
ferences as  may  arise  between  the  captains  and  crews  of  vessels 
belonging  to  such  nation,  such  a  stipulation  deprives  the  courts  of 
the  state  of  jurisdiction  of  an  action  brought  against  the  captain  of  a 
vessel  of  such  nation  by  a  member  of  his  crew  for  wages  alleged  to 
be  due.  Where  this  is  true  it  is  not  material  whether  the  plaintiff 
remained  a  member  of  the  crew  or  had  been  discharged  therefrom. 
In  either  event  the  question  of  his  wages  remains,  and  no  tribunals 
other  than  those  specified  in  the  treaty  have  jurisdiction  of  it^' 
While  consuls  are  officers  known  to  the  law  of  nations,  and  are 
intrusted  with  high  powers,  yet  they  are  not  intrusted  with  the  power 
of  authenticating  the  laws  of  foreign  nations,  for  they  are  not  the  keep- 
ers of  those  laws,  nor  can  they  grant  official  copies  of  them.^^  Furtlier- 
more  a  consul  has  no  authority,  by  virtue  of  his  official  station,  to 
grant  any  Ucense  or  permit  the  exemption  of  a  vessel  of  an  enemy 
from  capture  and  confiscation,  i*  Instances  may  be  noted  where  a 
consul  of  a  foreign  country  institutes  proceedings  for  the  extradition 
of  fugitives  from  justice  from  his  home  country,  or  for  the  deten- 
tion of  subjects  of  that  country  by  making  the  charge  against  them 
on  their  interception  in  the  country  in  which  he  is  serving.*" 

5.  Power  to  Administer  Estates. — One  of  the  most  important  duties 
pertaining  to  the  office  of  a  consul  and  imposed  upon  him  by  his 
own  government  is  that  of  seeing  to  the  safekeeping  and  proper  dis- 
position of  the  effects  of  citizens  of  his  country  who  may  die  while 
traveling  or  while  temporarily  present  in  the  country  to  which  he 
is  accredited  or  even  while  residing  therein.  In  the  absence  of  any 
other  representative  of  the  deceased  having  a  better  right,  a  consul 
is  authorized  to  intervene  in  the  possession  of  the  estate  conform- 
ably to  the  laws  of  the  country.*  There  can  be  no  possible  doubt 
concerning  the  general  propriety  of  such  a  practice.  The  duty, 
and  by  comity  the  authority,  of  a  consul  to  receive  and  care  for  the 
personal  estate  of  a  citizen  of  his  own  country  who  may  die  within 

17.  Tellefsen  v.  Fee,  168  Mass.  188,  Dallemagne  v.  Moisap.  197  U.  S.  169, 
46  N.  E.  562,  60  A.  S.  R.  379,  45  25  S.  Ct.  422,  49  U.  S.  (L.  ed.)  709. 
L.R.A.  481  and  nqte.  See   Excradition  and   Treaties,  for 

18.  Church   v.   HuUbart,  2   Cranch  the  principles  relating  to  extradition 
187,  2  U.  S.   (L.  ed.)   249;  Stein  v.  and  extraditable  offenses  generally. 
Bowman,  13  Pet.  209, 10  U.  S.  (L.  ed.)  1.  United  States  v.  Eaton,  169  U.  S. 
129.  331,  18  S.  Ct.  374,  42  U.  S.  (L.  ed.) 

Note:  45  L.R.A.  497.  767;  Estate  of  Ohio,  157  Cal.  552,  108 

19.  The  Benito  Estenger,  176  U.  S.  Pac.  516,  137  A.  S.  R,  145,  37  L.R.A. 
568,  20  S,  Ct.  489,  44  U.  S.  (L.  ed.)  (N.S.)  549  and  note;  Succession  of 
592.  Rabasse,  47  La.  Ann.  1452, 17  So.  867, 

Note:  45  LJI.A.  500.  49  A.  S.  R.  433. 

20.  Ornelas  v.  Ruiz,  161  U.  S.  502,       Note:  45  L.R.A.  496. 
16  S.  a.  689,  40  U.  S.  (L.  ed.)  787; 
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his  consulate,  and  to  protect  the  estate  from  spoliation,  is  prescribed 
and  recognized  by  all  civilized  nations;'  but  this  power  of  inter- 
vention does  not  carry  with  it  the  right  of  administration  of  such 
estates,  for  it  is  fairly  well  settled  that  he  has  no  right,  as  a  consular 
officer,  apart  from  treaty  provisions,  local  law,  or  usage,  to  admin- 
ister on  such  estates,  or,  in  the  absence  of  judicial  auUiorization,  to 
aid,  in  his  character  as  consul,  any  other  person  in  so  administering 
them.  His  duties  are  restricted  to  the  guarding  and  collecting  of 
the  effects,  and  transmitting  them  to  his  country,  or  to  aiding  otiiers 
in  80  guarding,  collecting,  and  transmitting  them,  or  otherwise  mak- 
ing disposition  of  them,  pursuant  to  the  law  governing  the  decedent's 
estate.*  A  treaty  between  the  United  States  and  a  foreign  nation 
purporting  to  give  to  a  consul  general  or  consul  of  such  nation  the 
right  to  intervene  in  the  possession,  administration  and  judicial  liqui- 
dation of  the  estate  of  a  citizen  of  such  nation  who  has  died,  leaving 
property  within  the  United  States,  is  binding  on  the  state  courts, 
and  requires  them  to  appoint  such  consul  general  or  consul  adminis- 
trator of  such  estate  rattier  than  the  pubUc  administrator.*  It  has 
been  held  that  where  the  relatives  of  the  deceased  and  the  pubUc 
administrator  do  not  oppose  the  application  of  the  consul  to  be 
appointed  administrator  he  may  be  so  appointed,  as  he  is  a  legally 
competent  person  to  act  as  such.* 

6.  Power  in  Criminal  Cases. — The  jurisdiction  and  powers  of  con- 
suls in  criminal  cases  do  not  appear  to  be  clearly  defined.  Thus 
while  they  frequently  exercise  criminal  jurisdiction  at  the  sugges- 
tion of  masters  of  vessels,  such  practice  has  been  condemned  by  the 
courts.  They  have  no  power  whatever  to  punish  seamen  for  mis- 
conduct on  board  a  vessel,  nor  can  they  imprison  them.  The  laws 
of  the  United  States  invest  their  consuls  and  commercial  agents  with 
certain  powers  to  be  exercised  for  the  benefit  and  protection  of  Ameri- 
can seamen  when  in  foreign  ports,  such,  for  example,  as  the  relief 
of  destitute  mariners  and  furnishing  them  with  the  means  of  return- 
ing home.  But  no  portion  of  the  judicial  power  of  the  United  States 
is  conferred  on  such  officers.  When  the  master  of  a  vessel  finds  it 
necessary,  for  the  purpose  of  preserving  discipline  on  board  his  ship 
and  maintaining  his  authority,  to  treat  any  of  his  crew  with  severity, 
as  a  matter  of  prudence  it  may  be  well  for  him  to  consult  the  consul 
and  take  bis  advice.  This  is  usually  done  on  his  own  representation 
of  the  case,  but  the  interposition  of  the  consul  has  never  been  sup- 

8.  Carpigiani  v.  Hall,  172  Ala.  287,      Notes:  37  L.R.A.(N.S.)  550;  Ann. 
55  So.  248,  Ann.  Gas.  1913D  651  and   Cas.  IdlSD  655. 
note.  4.  In  re  Wyman,.191  Mass.  276,  77 

Note:  45  L.R.A.  496.  N.  E.  379, 114  A.  S.  R.  601. 

3.  Rocca  T.  Thompson,  223  U.  S.      6.  Notes:    37    LJl.A.(NJ3.)     650; 
S17,  S2  S.  Ct  207,  56  U.  S.  (L.  ad.)   Ann.  Cas.  1913D  655. 
453. 
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posed  to  exempt  the  master  from  his  own  responsibility.  In  case 
of  mutiny  the  consular  officer  should,  if  the  laws  of  the  country  per- 
mit, cause  the  mutineers  to  be  confined  and  sent  home  for  trial,  or 
discharge  them.  But  a  consul  cannot  require  shipmasters  to  receive 
and  convey  to  the  United  States,  for  prosecution,  seamen  or  other 
persons  accused  of  crime.* 

7.  Immunity  of  Ministers. — By  the  law  of  nations,  ambassadors 
and  other  public  ministers  serving  in  a  foreign  country  are  consid- 
ered as  being  exempt  from  the  jurisdiction  and  control  of  the  courts 
of  that  country.'  So,  too^  while  acting  in  their  official  capacity  th« 
law  exempts  them  from  the  presumption  of  domicil  attaching  to 
continuous  residence  in  a  particular  place.*  Whatever  may  be  the 
principle  on  which  this  immunity  is  established,  whether  such  an 
officer  be  considered  as  in  the  place  of  the  country  he  represents, 
or  by  a  political  fiction  supposed  to  be  extraterritorial,  and  therefore, 
in  point  of  law,  not  within  the  jurisdiction  of  the  country  in  which 
he  resides,  still  the  immunity  itself  is  granted  by  the  governing  power 
of  the  nation  to  which  he  is  deputed.  As  this  fiction  of  extraterri- 
toriality could  not  be  erected  and  supported  against  the  will  of  the 
sovereign  of  the  foreign  territory,  he  is  supposed  to  assent  to  it,  but 
such  assent  is  merely  a  presumption  and  is  never  expressed.  But, 
in  fact,  the  assent  of  the  sovereign  to  the  very  important  and  extensive 
exemptions  from  territorial  jurisdiction  which  are  admitted  to  attach 
to  foreign  ministers  is  necessarily  implied  from  the  consideration 
that,  without  such  exemptions,  every  sovereign  would  hazard  his  own 
dignity  by  employing  a  public  minister  abroad.  If  that  were  true 
his  minister  would  owe  temporary  and  local  allegiance  to  a  foreign 
prince,  and  consequently  would  be  less  competent  to  perform  the 
objects  of  his  mission.  It  is  evident  that  a  sovereign  committing  the 
interests  of  his  nation  with  a  foreign  power,  to  the  care  of  a  person 
whom  he  has  selected  for  that  purpose,  cannot  intend  to  subject  his 
minister  in  any  degree  to  that  power-,  and,  therefore,  a  consent  to 
receive  him  implies  a  consent  that  he  shall  possess  those  privileges 
which  his  principal  intended  he  should  retain — ^privileges  which 
are  essential  to  the  dignity  of  his  sovereign,  and  to  the  duties  he  is 
bound  to  perform.  If  crimes  committed  by  the  minister  render  him 
amenable  to  the  local  jurisdiction,  it  must  be  because  they  forfeit  the 

6.  Note:  45  L.R.A.  481  et  seq.  Y.)  377,  25  Wend.  (N.  T.)  483,  37 

7.  The  Exchange  v.  M'Faddon,  7  Am.  Dec.  328,  to  the  effect  that  the 
Cranch  116,  3  n.  S.  (L.  ed.)  287;  Unit-  case  of  ambassadors  forms  the  only 
ed  States  v.  Ortega,  11  Wheat.  467,  exception  to  the  rule  that  approval  by 
6  U.  S.  (L.  ed.)  521.  the    sovereign    of    an    alien    detracts 

Notes:  76  Am.  Dec.  668;  23  A.  S.  nothing  from  acts  of  criminality  eom- 
R.  115;  62  A.  S.  R.  310;  76  A.  S.   mitted  in  a  foreign  country. 
R.  534;  16  Eng.  Rul.  Gas.  153.  8.  Note:  59  Am.  Dec  113. 

See  People  v.  McLeod,  1  Hill  (N.  v 
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privileges  annexed  to  his  character,  and  by  violating  the  conditions 
under  which  he  was  received  as  the  representative  of  a  foreign  sover- 
eign  he  haa  surrendered  the  immunities  granted  on  those  conditions, 
or,  according  to  the  true  meaning  of  the  original  •assent,  has  ceased  to 
be  entitled  to  them.*  By  the  conunon  law  embodying  the  principle 
of  international  comity,  all  persons  associated  in  the  performance  of 
the  duties  of  the  embassy  are,  as  well  as  the  ambassador,  privileged  from 
having  their  goods  seized  by  civil  process  of  the  couris  of  law;.***  and 
the  immunity  of  a  foreign  minister  extends  not  only  to  his  diplomatic 
attendants  but  to  his  family  and  servants  as  well.** 

8.  Jorisdictioii  of  Actions  against  Consols. — ^The  principle  is  well 
settled  that  a  consul  or  vice-consul  or  similar  commercial  representar 
tive  of  a  foreign  power  is  not  entitled  by  international  law  to  tht 
privileges  and  immunities  of  an  ambassador  or  minister,  but  is  sub- 
ject to  the  laws  and  regulations  of  the  country  to  which  he  is  accred- 
ited.*' In  civil  and  criminal  cases,  they  are  subject  to  the  loeal  law 
to  the  same  extent  as  other  foreign  residents  owing  a  temporary  alle- 
giance to  the  state.^'  By  the  constitution  of  the  United  States  the 
supreme  court  is  given  original  jurisdiction  in  all  cases  affe<^g 
consuls,  and  those  in  which  a  state  is  a  party.  The  jurisdiction  thus 
granted  was  at  an  early  date  made  exclusive  of  the  state  courts  by 
a  federal  statute,  after  which  the  rule  was  absolute  that  the  state  courts 
had  no  jurisdiction  in  any  proceeding  either  civil  or  criminal  against 
a  consul  or  a  vice-consul.*^  By  the  passage  of  a  later  statute,  how- 
evet,  the  former  act  was  amended  by  striking  out  the  clause  giving 
the  federal  courts  exclusive  jurisdiction,  and  since  then  it  has  gen- 
erally been  held  that  the  state  courts  have  co-ordinate  jurisdiction 
with  the  federal  courts  in  such  cases.*'     But  this  co-ordinate  joris- 

9.  The  Exchange  v.  M'Faddon,  7  S.  (L.  ed.)  684:  Davis  v.  Packard,  8 
Cranch  116,  3  U.  S.  (L.  ed.)   287.       Pet.  312,  8  U.  S.  (L.  ed.)  957;  Bors 

10.  Parkinson  v.  Potter,  16  Q.  B.  D.  v.  Preston,  111  U.  S.  252, 4  S.  Ct.  407, 
152,  55  L.  J.  Q.  B.  153,  2  Eng.  Rul.  28  U.  S.  (L.  ed.)  419;  De  Leon  v. 
Cas.  696  and  note.  Walters,  163  Ala.  499,  50   So.  934, 

11.  Note:  76  Am.  Dec.  668.  19  Ann.  Cas.  914  and  note;  Wilcox 

12.  De  Leon  v.  Walters,  163  Ala.  v.  Lnco,  118  Cal.  639,  45  Pac.  676,  50 
499,  60  So.  934,  19  Ann.  Cas.  914  Pac.  758,  62  A.  S.  R.  305,  45  L.R.A. 
and  note;  Wilcox  v.Luco,  118  Cal.  639,  579  and  note.  See  Hall  v.  Young,  3 
45  Pac.  676,  50  Pac,  758,  62  A.  S.  R.  Pick.  (Mass.)  80,  15  Am.  Dec.  180 
305,  45  L.R.A.  579  and  note.  See  also  (holding,  however,  that  the  right  to 
In  re  Baiz,  135  U.  S.  403,  10  8.  Ct.  have  the  matter  determined  by  a  fed- 
854,  34  U.  8.  (L.  ed.)  222.  eral  court  might  be  waived  by  a  consul 

IS.  CoppeU  V.  Hall,  7  Wall.  542,  19  if  he  did  not  appeal  and  avail  himself 
U.  S.  (ll  ed.)  244;  Wilcox  v.  Luco,   of  hia  privilege). 
118  Cal.  639, 45  Pac.  676,  50  Pac.  758,      16.  Bors  v.  Preston,  111  U.  S.  252, 
62  A.  S.  R.  305,  45  L.R.A.  579  and  4  S.  Ct.  407,  28  U.  S.  (L.  ed.)  419; 
note.  De  Leon  v.  Walters,  163  Ala.  499,  50 

14.  Davis  V.  Packard,  6  Pet.  41,  8  So.  934,  19  Ann.  Cas.  914  and  note; 
V.  8.  (L.  ed.)  312,  7  Pet.  276,  8. U    Wilcox  v.  Luco,  118  Cal.  639,  46  Paa. 
R.  C.  L.  Vol.  IX.— 11.  161 
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diction  of  the  state  courts  is  subject  to  the  right  of  a  defendant  con- 
sul to  have  the  judgment  of  the  state  tribunal  reviewed  by  the  supreme 
court  of  the  United  States,  and  the  sufficiency  of  his  defense  deter- 
mined by  HuA  tribunal.**  So  it  has  been  held  that  if  a  consul  is 
sued  in  a  state  court,  he  can,  in  addition  to  any  defense  he  may  have 
to  the  cause  of  action  set  up  against  him,  claun  his  right  imder  the 
constitution  to  have  tibe  matter  d^rmined  by  the  courts  of  the  United 
States;  and  if  judgment  is  rendered  against  him  in  the  state  court 
he  can  have  that  judgment  reviewed  by  the  supreme  court  of  the 
United  States  and  the  sufficiency  of  his  defense  determined  by  that 
tribunal,  and  thus  fully  enjoy  t^e  rights  given  him  by  the  constitu- 
tion. This  right,  however,  may  be  waived  by  him,  since  he  has  the 
same  right  to  rest  content  with  the  judgment  of  the  state  court, 
either  by  merely  pleading  his  defense  to  the  cause  of  action  without 
invoking  this  provision  of  the  constitution,  or  by  suffering  default, 
as  he  would  have  to  invoke  its  jurisdiction  as  a  plaintiff,  and  if  so 
waived  he  cannot,  after  judgment  has  been  rendered  against  him, 
claim  the  right  to  a  review  of  this  judgment  under  a  writ  of  error 
by  the  supreme  court  of  the  United  States.*'  On  the  resignation  or 
removal  of  a  consul,  questions  thereafter  arising  as  to  the  jurisdic- 
tion of  courts  are  of  no  avail,  for  his  privil^e  is  then  at  an  end.** 

676,  50  Pac.  758,  62  A.  S.  R.  305,  45  45  Pac  676,  50  Pac.  758,  62  A.  8.  B. 

LJt.A.  579  and  note.  305,  45  LJtA..  579  and  note. 

16.  Wilcox  V.  Ldco,  118  Cal.  639,  18.  Ex  parte  Hitz,  111  U.  S.  766, 
45  Pao.  676,  50  Pac.  758,  62  A.  S.  R.  4  S.  Ct  698,  28  U.  S.  (L.  ed.)  592; 
305.  45  LJEt.A.  579  and  note.  lasigi  v.  Van  de  Carr,  166  U.  S.  391, 

Note:  19  Ann.  Cas.  918.  '  17  S.  a.  595,  41  U.  S.  (L.  ed.)  1045. 

17.  Wilcox  V.  Lnco,  118  Cal.  639,       Note:  19  Ann.  Caa.  918. 
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I.  Gbnbbai.  Considbbations 

1.  Scope  of  Article. — The  subject  of  discovery,  as  treated  in  this 
article,  rdates  to  proceedings  to  obtain  disclosure  of  facts,  writings, 
etc.,  either  as  evidence  to  support  a  cause  of  action  or  as  a  part  of  a 
cause  of  action ;  and  it  includes  both  the  equitable  and  statutory  pro- 
ceedings for  that  purpose.  Other  matters  related  to  this  subject,  but 
treated  under  different  titles,  are  the  taking  of  testimony  in  advance 
of  the  trial,*  compelling  the  production  of  documents  at  the  trial,* 
the  physical  examination  of  persons,*  and  view  by  jury.^ 

2.  Discovery  in  Equity  Generally. — ^The  power  to  enforce  discov- 
ery is  one  of  the  original  and  inherent  powers  of  the  court  of  equity. 
In  fact,  every  bill  for  equitable  relief  is,  in  a  measure,  a  bill  for  dis- 
covery and  relief,  or  it  can  be  made  such  if  the  plaintiff  chooses,  as  it 
is  a  general  principle  that  a  party  having  an  equitable  daim  has  a 
right  to  a  discovery  under  oath  from  the  adverse  party,  and  to  have 
all  the  proofs  on  which  his  claim  depends  taken  in  due  form,  and 
submitted  to  the  decision  of  a  court  of  equity.*    However,  what  is 

1.  See  Depositions,  vol.  8,  p.  1129.       5.  Hardy  v.  Summers,  10  Gill  &  J. 

2.  See  Evidence.  (Md.)  316,  32  Am.  Dec  187. 
S.  See   iKSPEonoN   and   Physicai.      Note :  57  Am.  Dee.  380. 

ExAiaNATiON.  See  also  Equirr. 

4.  See  Trial. 
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technically  considered  as  a  pure  bill  of  discovery,  as  distinguished 
from  the  bill  of  discovery  and  relief,  is  a  bill  to  obtain  evidence  to  be 
used  in  some  other  suit  than  ib&t  in  which  the  discovery  is  sought. 
In  accordance  with  the  ancient  usage  of  the  chancery  court  such  bills 
were  favored  in  equity,  and  they  will  accordingly  now  be  sustained 
in  all  cases  where  some  well  founded  objection  does  not  exist  against 
the  exercise  of  the  jurisdiction.*  The  common  case  where  such  a 
bill  is  maintainable  is  that  where  a  plaintiff  or  defendant  in  an  action 
at  law,  already  brought  or  intended  to  be  brought,  seeks  to  discover 
evidence  that  may  be  of  use  in  the  suit  at  law.'  A  bill  of  discovery 
may  be  had  not  only  as  between  pledntiffs  and  defendants,  but  also 
as  between  two  defendants,  if  there  are  rights  which  have  to  be 
adjusted  between  them  in  the  action,  and  to  which  such  discovery  is 
material ;  *  and  it  is  immaterial  whether  the  action  is  in  tort  or  on 
contract,*  though  if  the  court  in  which  the  action  is  brought  can 
compel  a  discovery,  a  court  of  equity  will  not  interfere.**  When 
discovery  and  relief  are  sought  in  tiie  same  action,  the  court,  in  pass- 
ing on  the  right  to  discovery,  may  consider  whether  the  matter  sought 
for  has  only  a  remote  and  indirect  bearing  on  the  cause  of  action  or 
matter  of  defense,**  but  on  a  bill  for  dbcovery  only  the  questions 
of  the  relevancy  and  competency  of  testimony  brought  out  by  the  bill 
are  to  be  determined  by  the  court  for  whose  use  the  discovery  is 
required." 

3.  Production  of  Books  and  Papers  Generally. — ^As  a  part  of  its 
general  power  to  enforce  a  discovery,  a  court  of  equity  has  the  power 
to  compel  the  discovery  and  production  of  papers.  A  bill  may  accord- 
ingly be  filed  for  the  discovery  of  deeds  or  writings  or  other  things 
in  the  custody  or  possession  of  the  adverse  party,  and  such  a  bill  is 
usually  employed  by  a  party  to  enable  him  to  prosecute  or  defend 
an  action.  If  documents  are  referred  to  in  an  answer  they  will,  on  the 
plaintiff's  motion,  be  ordered  to  be  left  with  an  officer  of  the  court  for 
the  inspection  of  the  plaintiff  or  his  counsel.*'  It  was  the  ancient  rule 
of  the  common  law  that  orders  for  the  inspection  of  documents  could 
be  made  in  an  action  at  law  only  when  the  document  was  pleaded 
on,  or  might  be  considered  as  hold  in  trust  for  the  moving  party. 

6.  Howell  V.  Ashmore,  9  N.  J.  Eq.      Note:  93  A.  S.  R.  550. 

•  82,  57  Am.  Dec.  371.  10.  Brown  v.  Swann,  10  Pet.  497, 

Notes:  93  A.  S.  R.  550;  112  A.  S.  9  U.  S.  (L.  ed.)  508;  Howell  v.  Ash- 

B.  446;  135  A.  S.  R.  1024.  more,  9  N.  J.  Eq.  82,  57  Am.  Dee.  371. 

7.  Notes:  22  Am.  Dec.  292;  45  Am.      11.  Prewett  v.  Citizens'  Nat.  Bank 
Dec.  307;  32  L.R.A.  325.  of  Parkersburg,  66  W.  Va.  184,  66  S. 

8.  Note:  41  A.  S.  R.  388.  E.  231,  135  A.  S.  R.  1019. 

9.  Skinner  v.  Jndson,  8  Conn.  528,      12.  Price  v.  Tyson,  3  Bland  (Md.) 
21  Am.  Dec.  691;  Reynolds  v.  Burgess  392,  22  Am.  Dec.  279. 

Sulphite  Fibre  Co.,  71  N.  H.  332,  51       13.  Note:  41  A.  S.  R.  388. 

Atl.  1075,  93  A.  S.  R.  535,  57  L.R.A. 

949. 

165 


Digitized  by 


Google 


i  4  mSCOVEEY  0  R.  C.  L. 

In  later  times,  the  strictness  of  the  old  rule  was  relaxed,  and  it  became 
the  established  English  practice  for  the  court  to  order  a  party  to  fur- 
nish papers  to  his  adversary,  or  allow  copies  of  them  to  be  taken,  if 
material  to  his  suit  or  defense.  Some  of  the  American  courts,  how- 
ever, have  declined  to  follow  the  English  practice  and  have  confined 
the  exercise  of  the  power  of  courts  at  common  law  to  compel  the 
production  of  writings,  to  those  which  are  the  foundation  of  the  action, 
excluding  those  which  are  evidentiary  only.  It  is  a  matter  of  course 
in  those  courts  to  compel  a  party  who  has  the  possession  of  a  docu- 
ment belonging  equally  to  both,  to  produce  the  same  for"  the  inspec- 
tion of  his  adversary,  for  the  purposes  of  the  suit.**  A  party  may 
be  entitled  to  the  production  of  a  document  in  order  to  draw  a  plead- 
ing or  to  prepare  for  trial,  as  well  as  to  aid  him  on  the  trial,  when 
the  matter  is  pertinent  to  the  issues  to  be  tried,*^  and  if  he  is  entitled 
to  inspect  a  document  he  has  a  right  to  inspect  the  exhibits  referred 
to  in  it.**  An  application  will  be  denied  where  it  appears  that  the 
applicant  might  have  access  to  the  books  or  papers  without  an  order, 
and  a  statutory  provision  for  the  inspection  of  documents  in  the 
hands  of  the  adverse  party  has  no  application  to  copies  of  a  public 
record  open  to  the  inspection  of  both  parties,  and  a  copy  of  which 
may  be  obtained  by  either  party  on  payment  of  the  required  fees, 
though  the  mere  fact  that  the  plaintiff  has  had,  from  time  to  time, 
opportunity  to  examine  the  books  or  papers,  which  are  in  the  pos- 
session of  the  adverse  party,  is  not  alone  sufficient  ground  for  refus- 
ing an  application  for  discovery  and  inspection  in  which  he  may  have 
the  aid  of  an  expert.*' 

4.  Statutory  Provisiong  Generally. — For  some  hundreds  of  years 
discovery  by  bill  in  equity  supplied  the  only  means  by  which  one 
party  to  a  litigation  could  avail  himself  of  evidence  reposing  exclu- 
sively in  the  knowledge  of  his  adversary  or  contained  in  documents 
exclusively  within  his  adversary's  control.  Statutes  or  rules  of  court, 
however,  now  exist  in  most  if  not  all  of  the  jurisdictions  which  have 
the  effect  generally  of  giving  to  a  party  in  an  action  which  is  pending 
the  authority  to  propound  Interrogatories  to  the  opposite  party,  and 
requiring  such  party  to  answer  the  same  by  affidavit,  without  having 
to  resort  to  the  tardy  and  expensive  procedure  of  a  bill  of  discovery  in 

14.  Notes:  41  A.  S.  R.  389;  9  Eng.  18  R.  I.  189,  26  Atl.  55,  19  L.R.A. 
Rul.  Cas.  546.  As  to  the  effect  of  602  j  EUinger  v.  Equitable  Life  Assur. 
Rev.  St.  N.  S.  4  724,  see  Cassatt  v.  Soc.,  132  Wis.  259,  111  N.  W.  567,  11 
MitcheU  Coal,  etc.,  Co.,  150  Fed.  32,  LJl.A.(N.S.)  1089. 

81  C.  C.  A.  80,  10  L.R.A.(N.S.)   99      Note:  57  A.  S.  R.  619. 
and  note.  16.  Re  Hinchliffe,  [1895]  1  Ch.  117, 

Note:  41  A.  S.  R.  388.  71  L.  T.  N.  S.  532,  43  W.  R.  82,  64 

15.  Fuller  v.  Hollander,  61  N.  J.  Eq.  L.  J.  Ch.  76,  9  Eng,  Rul.  Cas.  555  and 
648,  47  Atl.  646,  88  A.  S.  R.  456;   note. 

Arnold  v.  Pawtuxet  Valley  Water  Co.,      17.  Note:  41  A.  S.  R.  392,  393. 
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equity.**  The  right  to  compel  the  production  of  books  and  papers  is 
also  generally  recognized  by  statute,  and  in  either  case,  whether  the 
answer  to  certain  interrogatories  or  the  production  of  documents  is 
desired,  the  statutory  right  to  such  evidence  may  be  exercised  in  the 
cases  and  under  the  circumstances  in  which  discovery  was  obtainable 
by  the  ordinary  rules  of  proceeding  in  chancery,  except  so  far  as  they 
are  modified  by  the  statutory  provisions  and  the  rules  of  court  adopted 
thereunder.*' 

5.  Equitable  Remedy  as  Superseded  by  Statute. — ^Bills  of  discov- 
ery are  not  authorized  in  those  states  in  which  codes  of  civil  proce- 
dure have  been  adopted,  blending  law  and  equity  into  one  system 
and  providing  for  the  discovery  of  evidence  by  interrogatories,*" 
nor  in  those  states  in  which  the  right  to  such  bills  has  been  abro- 
gated by  statute.*  A  doubt  has  arisen,  however,  as  to  the  effect 
of  these  statutes  in  those  jurisdictions  in  which  the  distinctive  legal 
and  equitable  procedure  is  observed.  In  some  such  jurisdictions  it  is 
considered  that  original  equity  jurisdiction  as  to  discovery  is  not 
destroyed  by  the  statutory  discovery,  unless  it  is  expressly  so  provided 
by  the  statute,  nor  is  it  taken  away  by  statutory  provisions  whereby 
parties  are  made  competent  witnesses.^    In  other  jurisdictions,  how- 

18.  Jackaonville,    etc.,    B.    Co.    t.  signed  by  the  party  or  corporate  offi- 

Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  cer  interrogated. 

157,  9  So.  661;  17  L.R.A.  33.  19.  •Jsrcksonville,    etc.,    B.    Co.    v. 

Rule  58  of  the  U.  S.  Equity  Rules  of  Peninsular  Land,  etc.,  Co.,  27  Fla.  1, 
1913  provides  in  part  that  "the  plain-  157,  9  So.  661, 17  L.B.A.  33;  Ex  parte 
tiff  at  any  time  after  filing  the  bill  Schoepf,  74  Ohio  St.  1,  77  N.  E.  276, 
and  not  later  than  twenty-one  days  6  L.R.A.(N.S.)  325;  Arnold  v.  Paw- 
after  the  joinder  of  issue,  and  the  de-  tuxet  Valley  Water  Co.,  18  R.  I.  189, 
fendant  at  any  time  after  filing  his  26  Atl.  55,  19  L.R.A.  602;  State  v. 
answer  and  not  later  than  twenty-one  Milwaukee  Electric  B.,  etc.,  Co.,  136 
days  after  the  joinder  of  issue,  and  Wis.  179,  116  N.  W.  900,  18  L.R.A. 
either  party  at  any  time  thereafter  by  (N.S.)  672. 

leave  of  the  court  or  judge,  may  file  Notes:  41  A.  S.  R.  388;  24  L.R.A. 

interrogatories  in  writing  for  the  dis-  191. 

covery  by  the  opposite  party  or  par-  20.  Cargill  v.  Kountze,  86  Tex.  386, 

ties  of  facts  and  documents  material  22  S.  W.  1015,  25  S.  W.  13,  40  A.  S. 

to  the  support  or  defense  of  the  cause,  R.  853,  24  L.R.A.  183  and  note. 

with  a  note  at  the  foot  thereof  stating  1.  Note :  24  L.R.A.  183. 

which  of  the  interrogatories  each  of  2.  Nixon  v.  Clear  Creek  Lumber  Co., 

the  parties  is  required  to  answer.    But  150  Ala.   602,  43   So.  805,  9  L.R.A. 

no  party  shall  file  more  than  one  set  (N.S.)   1255;  Terrell  v.  Southern  B. 

of  interrogatories  to  the  same  party  Co.,  164  Ala.  423,  51  So.  254,  20  Ann. 

without  leave  of  the  court  or  judge.  Cas.  901;  Post  v.  Toledo,  etc.,  E.  Co., 

.     .     .     Interrogatories  shall  be  an-  144  Mass.  341,  11  N.  E.  540,  59  Am. 

swered  and  the  answers  filed  in  the  Bep.  86;  Keystone  Lumber  Yard  v. 

clerk's  office  within  fifteen  days  after  Yazoo,  etc.,  B.  Co.,"  96  Miss.  116,  50 

they  have  been  served,  unless  the  time  So.  445,  Ann.  Cas.  1912A  801;  Howell 

be   enlarged  by   the   court   or  judge,  v.  Ashmore,  9  N.  J.  Eq.  82,  57  Am. 

Each  interrogatory  shalF  be  answered  Dec.  371;  Ellinger  v.  Equitable  Life 

separately  and  fdly,  and  the  answer  Assur.  Soc,  132  Wis.  259,  111  N.  W. 

shaU   bo  in  writing  under  oath,  and  567,  11  L.R.A.(N.S.)  1089. 
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ever,  the  oourts  will  inquire  whether  the  statutes  afford  a  complete 
remedy.*  Some  of  the  authorities  state  this  latter  proposition  in 
another  way  by  considering  it  as  a  matter  addressed  to  the  sound  dis- 
cretion of  Uie  court.  And  so,  where  a  statute  permits  a  party  to  call 
his  adversary  as  a  witness,  and  though  it  is  a  general  rule  in  equity 
that  a  bill  for  discovery  cannot  be  maintained  against  one  who  might 
be  a  witness  in  the  suit,  yet  the  court  may  consider  in  the  particular 
case  whether  the  plaintiff  should  be  compelled  to  resort  to  the  alter- 
native of  making  the  defendant  a  general  witness  in  the  suit,  or  be 
deprived  of  having  the  benefit  of  a  disclosure  before  the  trial,  so 
that  he  may  prepare  himself  to  meet  the  facts  which  may  be  pre- 
sented by  the  disclosure  which  he  seeks.*  This  seems  to  be  the  real 
ground  of  some  of  the  federal  decisions,  as  some  of  them  have  doubted 
the  jurisdiction  in  equity  when  the  statutes  have  in  the  particular 
cases  furnished  adequate  remedies  at  law,  and  reference  has  been 
made  in  those  cases  to  the  sufficiency  of  the  legal  remedy,  and  to 
the  rule  that  courts  of  equity  will  not  entertain  a  bill  for  discovery 
to  assist  a  suit  in  another  court,  if  the  latter  is,  of  itself,  competent 
to  grant  the  same  relief;  accordingly,  statutes  giving  a  party  a  right 
to  discovery  in  aid  of  an  action  already  pending  in  a  court  of  law  have 
been  deemed  adequate.*  On  the  other  hand,  federal  jurisdiction  of 
a  bill  for  discovery  in  equity  has  been  sustained,  notwithstanding  the 
existence  of  such  statutes,  to  enable  persons  to  discover  the  proper 
parties  against  whom  to  bring  an  action  at  law.*  The  rule  in  the 
federal  courts,  therefore,  now  seems  to  be  that  a  bill  asking  for  dis- 
covery must  show  a  ground  for  equitable  relief  to  support  the  right 
of  discovery. 

6.  Constitationality    of   Proceedings. — ^An    order  requiring  one 
party  to  submit  books  and  papers  in  his  possession  to  the  other  party 

Notes:  41  A.  S.  R.  388;  11  Ann.  Cas.  mitting:  officers  of  a  corporation  which 

578;  9  Eng.  Rul.  Cas.  546.  is  a  party  to  an  action  to  be  examined 

In  Jacksonville,  etc.,  R.  Co.  ▼.  Penin-  on   interrogatories   has   been   held   to 

sular  Limd,  etc,  Co.,  27  FU.  1,  157,  abolish  the  old  practice  of  making  snch 

9  So.  661,  17  L.R.A.  33,  the  question  officers  a  party  to  a  bill  for  the  pnr- 

whether  a  statute  authorizing  interrog-  pose  of  discovery.    20  Ann.  Cas.  909 

atofies  to  be  propounded  in  an  action  note. 

at   law   does    away   with   the   equity       6.  Ex  parte  Boyd,  105  XT.  S.  647,  26 

jurisdiction    for    obtaining    discovery  U.  S.  (L.  ed.)  1200;  U.  S.  v.  Bitter 

was  referred  to  but  was  not  decided.  Root,  etc.,  Co.,  200  U.  S.  451,  26  S.  Ct. 

3.  Reynolds  v.  Burgess  Sulphite  318,  50  U.  S.  (L.  ed.)  550.  See  also 
Fibre  Co.,  71  N.  H.  332,  51  Atl.  1075,  Southern  Pac.  R.  Co.  v.  U.  S.,  200  U. 
93  A.  S.  R.  535,  57  L.R.A.  949.  S.  341,  26  S.  Ct.  296,  50  U.  S.  (L.  ed.) 

Notes:  55  Am.  Deo.  79;  9  Eng.  Rul.  507. 
Cas.  546.  6.  Brown   v.    McDonald,   133   Fed. 

4.  HoweU  v.  Ashmore,  9  N.  J.  Eq.  897,  67  C.  C.  A.  59,  68  L.R.A.  462; 
82,  57  Am.  Dec.  371.  Kurtz  v.  Brown,  152  Fed.  372,  81  a 

Note:  24  L.R.A.  183.  C.  A.  498,  11  Ann.  Cas.  576. 

In  England  the  judicature  act  per- 
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for  his  inspection,  in  a  proper  case,  on  proper  showing,  and  to  be 
used  in  a  proper  manner,  is  valid,'  though  an  order  by  which  a  party's 
books  are  taken  from  his  custody  and  committed  to  that  of  a  third 
person  for  an  indefinite  period  of  time  for  an  inspection  generally 
into  all  his  affairs  by  the  opposite  party  and  his  counsel,  with  leave 
to  take  copies  of  the  entries  therein,  amounts  to  an  unlawful  depriva- 
tion of  his  property  rights,  and  is  in  palpable  violation  of  his  con- 
stitutional right  to  be  secure  against  unreasonable  seizure  of  his 
papers  and  effects.*  But  in  view  of  the  visitatorial  powers  which  a 
government  may  exercise  over  corporations,  the  government  may 
compel  the  production  of  books  and  papers  of  the  corporation'  for 
investigation  in  a  proceeding  to  determine  whether  the  oorpwation  is 
operating  in  violation  of  law.*  A  statute  authorizing  the  entry  of  a 
judgment  by  default  for  the  failure  to  obey  an  order  to  produce 
documents  does  not  amount  to  a  denial  of  due  process  of  law;  and  a 
statute  providing  for  the  production  of  documents,  which  applies  only 
to  documents  outside  of  the  state,  does  not  deny  the  equal  protec- 
tion of  the  laws,  in  a  constitutional  sense,  because  a  classification  may 
be  based  on  the  fact  that  the  persons  or  property  dealt  with  are  not 
within  the  territorial  jurisdiction  of  the  regulating  authority.^* 

II.  Who  May  Be  Made  Paktibs 

7.  General  Discussion. — ^Under  what  appears  to  be  the  modern 
English  doctrine  and  according  to  a  few  American  decisions,  the 
fact  that  a  person  not  a  party  to  the  action  at  law  in  aid  of  which 
a  bill  of  discovery  is  brought  is  interested  in  the  subject-matter  of 
the  action  does  not  alter  the  rule  that  one  not  a  party  of  record  to 
the  action  cannot  properly  be  made  a  party  defendant  to  the  bill. 
But  it  has  been  pointed  out  that  according  to  the  English  rule  at 
the  time  of  the  American  Revolution,  a  person  who  has  such  an 
interest  in  an  action  at  law  as  to  make  him  in  effect  a  party  thereto, 
though  he  is  not  a  party  of  record,  may  be  made  a  party  defendant 
to  a  bill  of  discovery  in  aid  of  such  action,  and  this  rule  has  been 
followed  in  a  number  of  cases  in  the  United  States.**  A  complain- 
ant seeking  relief  from  fraud  may  properly  make  every  one  a  party 

Notes:  55  Am.  Dec.  79;  41  A.  S.  R.     10.  Hammond  Packing  Co.  v.  Ar- 
388.  kansas,  212  U.  S.  322,  29  S.  Ct  370, 

7.  State  V.  District  Court,  27  Mont.  53  U.  S.  (L.  ed.)   530,  15  Ann.  Cas. 
441,  71  Pac.  602,  94  A.  S.  R.  831.        645  and  note.     And  see  Constitu- 

8.  Lester  v.  People,  150  111.  408,  23  tional  Law,  vol.  6,  p.  416. 

N.  E.  387,  37  N.  E.  1004,  41  A.  S.  R.  11.  Terrell  v.  Southern  R.  Co.,  164 

375.  Ala.  423,  51  So.  254,  20  Ann,  Cas. 

9.  State  V.  Standard  Oil  Co.,  61  Neb.  901;  Robinson  v.  Smith,  3  Paige  (N. 
28,  84  N.  W.  413,  87  A.  S.  R.  449.  Y.)  222,  24  Am.  Dec.  212. 

And  see  Corpobations,  voL  7,  p.  610       Note:  20  Ann.  Cas.  907. 
et  seq. 
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who  is  a  participator  in  the  fraud,  for  the  purpose  of  discovery,*' 
and  where  an  agent  of  the  defendant  was  involved  in  the  fraudulent 
transaction  complained  of,  he  also  may  be  made  a  party  to  the  bill.*' 
Where  a  nominal  plaintiff  in  whose  name  an  action  is  brought  for 
the  use  of  another  cannot  be  forced  to  testify  against  his  wish,  he 
may  be  made  a  party  defendant  in  a  bill  of  discovery  in  aid  of  a 
defense  to  the  action.**  A  married  woman  is  properly  made  a  party 
defendant  for  the  purpose  of  discovery,  where  the  information  sought 
is  to  affect  her  interest  alone.**  But  since  infants  do  not  answer  on 
their  own  oaths  they  are  not  proper  parties  defendant  to  a  bill  for 
discovery  merely.*'  And  the  committee  of  a  lunatic  is  the  proper 
party  to  maintain  a  bill  for  the  discovery  of  property  of  the  lunatic's 
estate  as  against  her  husband.*'  And  while,  as  a  general  rule,  a  mere 
agent  of  an  individual  principal  defendant  cannot  be  made  a  party 
for  the  purpose  of  discovery,  yet  where  material  facts  are  peculiarly 
within  his  knowledge,  and  his  principal  is.  beyond  the  jurisdiction 
of  the  court  so  that  no  discovery  by  him  can  be  compelled,  the  agent 
may  be  made  a  party  for  the  purpose  of  discovery.*' 

8.  Person  in  Position  of  Mere  Witness. — In  the  case  of  a  bill  of 
discovery  in  aid  of  an  action  at  law,  and  under  the  rule  that  only 
persons  who  are  parties  to  or  interested  in  the  action  can  properly 
be  made  parties  defendant,  persons  who  occupy  the  position  of  mere 
witnesses  are  not  proper  parties.**  And  so  a  person  not  a  party  Uti- 
gant  cannot  be  ordered  to  produce  a  document  belonging  to  him,** 
unless  the  parties  to  the  proceeding  are  entitled  to  its  production 
at  the  moment  the  order  is  made  as  for  the  purpose  of  a  pending 
trial,  hearing  or  application.*    The  reason  for  the  rule  is  that  persons 

12.  Robinson  v.  Davis,  11  H.  J.  Eq.  the  principal  by  requiring  him  to  pay 
302,  69  Am.  Dec.  591.  the  money  into  court  for  its  preserva- 

13.  Note:  20  Ann.  Cas.  910.  tion,  he  can  be  made  a  party  defendant 

14.  Note:  20  Ann.  Cas.  910.  for  the  purpose  of  discovery. 

A   bill   of  discovery   may   be   filed  19.  Terrell  v.  Southern  R.  Co.,  164 

against   a   defendant   alone,   notwith-  Ala.  423,  51  So.  254,  20  Ann.  Cas.  901 

standing  the  statute  provides  that  snch  and  note;   Price   v.   Tyson,  3  Bland 

a  bill  may  be  filed  "against  the  de-  (Md.)  392,  22  Am.  Dee.  279;  Post  v. 

fendant  and  other  persons,"  etc.    Bay  Toledo,  etc.,  R.  Co.,  144  Mass.  341,  11 

State  Iron  Co.  v.  Qoodall,  39  N.  H.  N.  E.  540,  59  Am.  Rep.  86;  HoweU 

223,  75  Am.  Dec.  219.  v.  Ashmore,  9  N.  J.  Eq.  82,  57  Am. 

15.  Note:  20  Ann.  Cas.  910.  Dec.  371. 

16.  Notes:  41  A.  S.  R.  388;  20  Ann.  20.  Morley  v.  Green,  11  Paige  (N. 
Cas.  910.  Y.)  240,  42  Am.  Dec.  112  and  note. 

17.  Equitable  Trust  Co.  v.  Garis,  This  rule  has  been  changed  by  stat- 
190  Pa.  St.  544,  42  Atl.  1022,  70  A.  ute  in  some  jurisdictions.  See  9  Eng. 
S.  R.  644.  Rul.  Cas.  568  note. 

18.  Note:  20  Ann.  Cas.  909,  in  which  1.  Elder  v.  Carter,  25  Q.  B.  D.  194,. 
it  is  pointed  out  that  it  has  also  been  59  L.  J.  Q.  B.  281,  62  L.  T.  N.  S.  516, 
held  that  where  a  suit  involves  a  fund  38  W.  R.  612,  9  Eng.  BoL  Cas.  560 
in  the  hands  of  an  agent,  and  relief  is  and  note. 

•ought  against  the  agent  as  well  as       Note :  41  A.  S.  R.  388. 

170 


Digitized  by 


Google 


'9  B.  a  L.  DISCOVEBT  f  9 

not  parties  to  ihe  action  may  be  examined  in  the  trial  of  the  action' 
as  witnesses,  and  bills  of  discovery  in  aid  of  actions  at  law  are  per- 
mitted as  a  means  of  offense  or  defense  against  the  antagonists  at 
law  by  obtaining  from  them  means  of  offense  or  defense  and  not 
for  the  purpose  of  obtaining  evidence.  And  where  a  bill  in  equity 
is  instituted  for  relief  and  for  a  discovery  in  aid  of  such  relief,  a 
person  who  has  no  interest  in  the  subject-matter  of  the  suit  and 
against  whom  no  reUef  is  sought  cannot,  as  a  general  rule,  properly 
be  made  a  party  defendant  for  the  purpose  of  discovery.' 

III.  When  Dibcoveby  ob  Intebbogatories  Will  Lib  Gbnebally 

9.  General  Discussion. — A  party  may  maintain  a  bill  of  discovery 
or  interrogatories  whenever  the  leading  facts  and  circumstances  are 
in  the  possession  of  the  adverse  party.'  The  right,  however,  can  be 
justified  only  on  the  ground  that  there  is  a  real  cause  of  action  pend- 
ing or  to  be  brought  and  that  the  court  is  entitled  to  the  informa- 
tion in  aid  of  proper  judicial  proceedings,*  and  the  discovery,  either 
from  a  party  or  by  the  production  of  books  and  papers,  must  be  of 
matter  which  is  material  and  pertinent  to  the  issues  in  the  case; ' 
that  is,  it  is  not  restricted  to  the  facts  directiy  in  issue,  but  extends 
to  facts  relevant  thereto,  and  a  pai-ty  has  a  ri^t  to  exhibit  interroga- 
tories for  the  purpose  of  obtaining  from  the  opposite  party  an  admis- 
sion which  wUl  make  it  unnecessary  for  him  to  enter  into  evidence 
of  the  facts  admitted.*  It  may  be  had  to  detect  fraud  and  imposi- 
tion,' or  to  set  aside  fraudulent  conveyances,'  and  may  be  invoked 
to  ascertain  the  existence  of  a  secret  trust,  and  to  have  it  enforced 
or  declared  illegal,'  as  cdso  in  proper  cases  touching  lost  or  destroyed 
written  instruments,  to  learn  the  facts  with  respect  to  the  execu- 
tion, delivery,  and  contents  of  title  deeds  and  notes/'  {Provided  the 

2.  Note:  20  Ann.  Cas.  906.  S.  R.  443;  Howell  v.  Ajsbmore,  9  N.  J. 

3.  Skinner  v.  Judson,  8  Conn.  528,  Eq.  82,  57  Am.  Dec.  371. 

21  Am.  Dec.  691;  Hoyt  v.  Smith,  23  8.  Skinner  v.  Judson,  8  Conn.  528, 

Conn.  177,  60  Am.  Dec.  632  and  note.  21  Am.  Dec.  691. 

Note:  60  Am.  Dec  635.  Note:  57  Am.  Dec.  380. 

4.  Van  Walters  v.  Board  of  Chil-  9.  Skinner  v.  Judson,  8  Conn.  528, 
dren's  Guardians,  132  Ind.  567,  32  N.  21  Am.  Dec.  691;  Brown  v.  Clegg,  41 
E.   568,  18  L.R.A.  431;  Madison   v.  N.  C.  90,  51  Am.  Deo.  413. 
Madison  Gas,  etc.,  Co.,  129  Wis.  249,  Note:  57  Am.  Dec.  380. 

108  N.  W.  65,  116  A.  S.  R.  944,  9  Plaintiffs  have  a  right  to  a  discovery 

Ann.  Cas.  819,  8  L.R.A.(N.S.)   529;  of  defendant's  religious  belief  where 

State  V.  Milwaukee  Electric  R.,  etc.,  the  object  of  the  inquiry  is  to  ascer- 

Co.,  136  Wis.  179,  116  N.  W.  900,  18  tain   from   it  as  evidence  whether  a 

Ij.R.A.(N.S.)  672.  testatrix  did  not  make  a  bequest  of 

5.  Ex  parte  Schoepf,  74  Ohio  St.  1,  negroes  to  the  defendant,  upon  some 
77  N.  E.  276,  6  L.R.A.(N.S.)  325.  secret    understanding   that   he   would 

Note:  41  A.  S.  R.  388.  not    hold    the    negroes    in    servitude. 

6.  Note:  9  Eng.  Rul.  Cas.  546.  Thompson  v.  Newlin,  38  N.  C.  338, 

7.  Enochs  v.  Mississippi  Bank,  etc.,  42  Am.  Dec.  169. 

Co.,  87  Miss.  325,  39  So.  529,  112  A.       10.  Truly  v.  Lane,  7  Smedes  &  M. 
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circumstances  of  the  loss  of  the  misaing  instrument  appear,  or  it  is 
shown  that  the  loss  was  occasioned  without  the  party's  fault. ^*  And 
discovery  may  be  compelled  in  aid  of  an  action  or  suit  pending  or 
to  be  brought  in  another  jurisdiction,  especially  when  the  facts  could 
not  be  discovered  in  the  foreign  tribunal.**  A  bill  of  discovery  does 
not  lie,  however,  in  a  criminal  case.*'  An  order  for  discovery  will 
not  be  made  beyond  the  scope  of  the  case  made  by  the  pleadings,** 
and  though  equity  will  assist  the  jurisdiction  of  a  court  of  law  by 
requiring  discovery  in  a  proper  case,  yet  where  discovery  and  relief 
are  sought,  a  party  cannot  have  a  discovery  as  auxiliary  to  such  relief, 
when  it  appears  that  he  is  not  entitled  to  relief.** 

10.  Documents  Subject  to  Inspection  Generally. — ^Documentary 
matter  of  which  discovery  may  be  had  includes  books,  papers, 
accounts,  and  the  Uke,  and  discovery  and  inspection  of  accounts 
may  be  had  not  only  in  a  suit  between  partners  for  an  accounting, 
but  also  where  the  relation  between  the  parties  has  been  that  of 
employer  and  employee,  or  of  co-workers,  as  where  the  plaintiflf 
had  been  employed  for  a  share  of  profits  in  lieu  of  salary.**  If  the 
discovery  is  plainly  attainable  by  competent  and  available  testimony 
a  production  of  documents  will  not  ordinarily  be  allowed,  and  the 
fact  that  the  documents  can  be  procured  by  a  subpoena  duces  tecum 
is,  in  general,  ground  for  a  denial  of  the  application.  A  person  is 
not  exempted  from  producing  books  or  papers  material  to  an  inquiry 
in  the  courts  of  justice  merely  because  they  are  private,  though  an 
order  will  not  be  made  for  the  production  of  papers  which  are  of 
such  a  private  nature  as  not  to  be  receivable  in  evidence,*'  and  when 
a  book  contains  other  entries  of  a  private  nature  inspection  will  be 
ordered  of  so  much  only  as  relates  to  the  matter  in  suit,  and  the 
party  producing  the  book  is  at  liberty  to  seal  up  the  part  which  is 
not  the  proper  subject  of  infection.**  Discovery  may  be  ordered 
of  correspondence  between  the  parties  containing  evidence  material 
to  the  defense,  and  letters  between  a  party  and  his  friends  or  agents 

(Miss.)  325,  45  Am.  Dec.  305.  wick,  140  Fed.  287,  72  C.  C.  A.  39, 

Notes:  57  Am.  Dec.  380;  74  Am.  2  L.R.A.(N.S.)  1094;  Price  v.  Tyson, 

Dec.   321.  3  Bland  (Md.)  392,  22  Am.  Dec.  279; 

There  mnst  be  proof  of  loss  of  the  State  t.  District  Court,  27  Mont.  441, 

note.     Temple  v.  Gteve,  8  la.  511,  74  71  Pac.  602,  94  A.  S.  B.  831. 

Am.  Deo.  320 ;  Truly  v.  Lane,  7  Smedes  16.  Middletown    Bank    v.    Buss,   3 

&  M.  (Miss.)  325,  45  Am.  Dec.  305.  Conn.  135,  8  Am.  Dec.  164;  Price  v. 

11.  Lancy  v.  Bandlett,  80  Me.  169,  Tyson,  3  Bland   (Md.)   392,  22  Am. 
13  Atl.  686,  6  A.  S.  R.  169.  Dec.   279;    Ahrend    v.    Odiome,   118 

12.  Post  V,  Toledo,  etc.,  R.  Co.,  144  Mass.  261,  19  Am.  Bep.  449. 
Mass.  341, 11  N.  E.  540,  59  Am.  Bep.  16.  Note:  41  A.  S.  B.  388. 

86.  17.  State    v.    Superior    Court,    56 

13.  Price  v.  Tyson,  3  Bland  (Md.)    Wash.  649,  106  Pac.  150,  28  L.R.A. 
392,  22  Am,  Dec.  279.  (N.S.)  516. 

Note:  45  Am.  Dec.  307.  18.  Note:  41  A.  S.  B.  388. 

14.  Reece  Folding  Mach.  Co.  v.  Fen- 
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are  not  privileged  from  discovery.  But  Uiough  a  party  cannot  refuse 
to  produce  private  and  confidential  letters  from  a  stranger  on  the 
ground  that  the  writer  forbids  their  production,  yet  the  party  ask- 
ing for  discovery  may  be  put  under  an  undertaking  not  to  use  them 
for  any  collateral  object.** 

11.  Discovery  in  Aid  of  Intended  Suit. — ^A  bill  of  discovery  may 
be  maintained,  not  only  in  aid  of  a  suit  already  brought,  but  to  aid 
the  plaintiff  in  a  suit  which  he  intends  immediately  to  bring  if  the 
bill  discloses  a  cause  of  action."  Where  such  a  bill  is  brought,  it 
is  generally  for  the  purpose  of  discovering  the  names  or  identity 
of  the  persons  against  whom  it  is  sought  to  institute  an  action,  and 
in  such  a  case  the  party  defendant  to  the  discovery  is  not  the  person 
against  whom  the  legal  liability  is  sought  to  be  established  and 
enforced.  And  while  a  bill  cannot  be  maintained  against  one  who 
was  in  no  way  related  to  the  transaction  giving  rise  to  the  proposed 
action,  but  only  accidentally  has  acquired  knowledge  of  the  names 
and  identity  of  the  persons  sought  to  be  held  liable,  it  seems  that 
the  court  has  jurisdiction  when  it  appears  that  the  party  against 
whom  the  bill  is  filed  acts  as  agent  for  a  principal  whose  name  he  is 
called  on  to  reveal,  especially  if  the  agent  has  charge  of  the  property 
or  business  by'  the  management  of  which  the  plaintiff  has  suffered 
injury.*  The  rule  has  been  applied  in  the  cases  of  attempts  to 
enforce  assessments  on  stockholders  of  insolvent  corporations  to  dis- 
cover the  true  owners  by  a  bill  against  one  in  whose  name  the  stock 
stands  on  the  corporate  books,'  or  against  a  broker  who  has  pur- 
chased such  shares  for  responsible  clients,  but  who,  with  the  inten- 
tion of  concealing  their  identity,  has  had  the  certificates  issued  in 
the  name  of  an  irresponsible  person.* 

12.  Discovery  of  Assets. — ^At  one  time  the  court  of  chancery  in 
England  entertained  bills  for  the  discovery  in  aid  of  executions  at 
law,  but  since  1790  the  current  of  authority  seems  to  have  been 
adverse  to  this  proceeding.  In  the  United  States  the  law  is  consid- 
ered as  settled  in  favor  of  this  equitable  jurisdiction,  and  chancery 
may  entertain  a  bill  for  discovery  of  all  a  person's  estate,  legal  and 
equitable,  and  to  this  end  a  judgment  creditor  may  demand  of  his 
debtor,  in  general  terms,  a  disclosure  of  his  assets  and  the  names  of 
his  debtors.*    And  so  a  bill  may  be  maintained  for  the  discovery 

19,  Dock  V.  Dock,  180  Pa.  St.  14,      Note:  11  Ann.  Cas.  578. 

36  Atl.  411,  57  A.  S.  R.  617  and  note.       2.  Brown  v.   McDonald,  133   Fed. 
Note:  41  A.  S.  R.  388.  897,  66  C.  C.  A,  59,  68  L.R.A.  462. 

20.  Wolfv.  Wol£,2Har.&G.  (Md.)       3.  Kurtz  v.  Brown,  152  Fed.  372, 
382,  18  Am.  Dec.  313.  81  C.  C.  A.  498,  11  Ann.  Cas.  576. 

Notes:  22  Am.  Dec.  292;  45  Am.       4.  Elmore  v.  Spear,  27  Ga.  193,  73 
Dec.  307.  Am.  Dec.  729;  Bay  State  Iron  Co.  v. 

1.  Post  V.  Toledo,  etc.,  R.  Co.,  144   GoodaU,  39  N.  H.  223,  75  Am.  Dec 
Mass.  341, 11  N.  £.  540,  59  Am.  Rep.  219  and  note. 
86.  Note:  11  Ann.  Cas.  578. 

173 


Digitized  by 


Google 


•  H  13,  14  DISCOVERY  9  B.  C.  L. 

of  the  names  of  the  stockholders  of  a  corporation  and  of  the  number 
of  shares  held  by  each,  to  enforce  a  personal  liability  of  such  stock- 
holders.' 

13.  Facts  or  Documents  Relating  to  Applicant's  Case. — ^A  court 
will  not  interfere  in  this  way  to  enable  a  party  to  search  out  evi- 
dence or  witnesses,  or,  as  it  is  sometimes  expressed,  the  remedy  by 
discovery  or  interrogatories  will  not  be  permitted  or  the  produc- 
tion of  books  and  papers  ordered  for  fishing  purposes,*  as  the  remedy 
can  be  granted  only  to  obtain  the  disclosure  of  facts  or  the  produc- 
tion of  documents  in  his  adversary's  knowledge  or  possession  or  under 
his  control  which  are  material  and  necessary  to  make  out  his  own 
case ;  the  right  does  not  extend  to  a  discovery  of  the  manner  in  which 
the  adverse  party's  case  is  to  be  established,  nor  to  evidence  which 
relates  exclusively  to  the  adverse  party's  case.'  Consequently,  in  an 
action  for  the  recovery  of  land,  a  party  is  entitled  to  the  production 
of  documents  sustaining  his  own  title  affirmatively,  whether  he  and 
his  adversary  claim  under  a  common  title  or  not,  but  he  is  not  entitled 
to  the  production  of  those  which  are  not  immediately  connected  with 
the  support  of  his  own  title,  and  which  form  part  of  his  adversary's 
or  would  defeat  his  title  by  entitling  his  adversary.*  And  so  inspec- 
tion is  not  permitted  of  a  deed  which  does  not  constitute  the  cause 
of  action  or  defense,  but  is  stated  as  mere  inducement;  *  but  if  a 
party  is  entitled  to  the  production  and  inspection  of  a  document  as 
being  applicable  to  his  case,  his  right  to  such  discovery  is  not  affected 
by  the  fact  that  the  same  document  is  evidence  for  the  other  party's 
case  also.*" 

14.  Inspection  of  Property. — A  court  of  equity  possesses  inherent 
power  to  order  an  inspection  of  the  property  involved  in  a  case  on 

As  to  bills  in  aid  of  executions  gen-  124  Pa.  St.  36,  16  Atl.  525,  2  I^.R.A. 

erally,  see  Cbeditobs'   Bills,  vol.  8,  223;  Bidder  v.  Bridges,  29  Cb.  D.  29, 

p.  1.  52  L.  T.  N.  S.  455,  33  W.  B.  792,  54 

6.  Middletown    Bank    v.    Ross,    3  L.  J.  Ch.  798, 9  Eng.  Rul.  Cas.  529  and 

Conn.  135,  8  Am.  Dec.  164;  Post  v.  note. 

Toledo,  etc.,  B.  Co.,  144  Mass.  341, 11  Note:  2  L.B.A.  223. 

N.  E.  540,  59  Am.  Rep.  86.  See  infra,  par.  31. 

6.  Lester  v.  People,  150  III.  408,  23  8.  Shaftsburg  v.  Arrowsmith,  4  Ves. 
N.  E.  387,  37  N.  E.  1004,  41  A.  S.  R.  Jr.  66,  4  Rev.  Rep.  181,  8  Eng.  Rul. 
375;  State  t.  District  Court,  27  Mont.  Cas.  712  and  note;  Bolton  t.  Ldver- 
441,  71  Pac.  602,  94  A.  S.  R.  831.  pool,  1  Myl.  &  K.  88,  8  Eng.  Bui.  Cas. 

Notes:  41  A.  S.  B.  388;  2  L.B.A.  718;  LyeU  v.  Kennedy,  8  App.  Cas. 

223;  12  L.R.A.(N.S.)  636.  217,  52  L.  J.  Ch.  385,  48  L.  T.  N.  S. 

7.  Jacksonville,  etc.,  B.  Co.  v.  Penin-  585,  31  W.  B.  618,  9  Eng.  Bui.  Cas. 
sular  Land,  etc^  Co.,  27  Fla.  1, 157,  9  513. 

So.  661,  17  L.B.A.  33;  Franklin  Tp.  9.  Lester  v.  People,  150  111.  408,  23 
V.  Crane,  80  N.  J.  Eq.  509, 85  Atl.  408,  N.  E.  387,  37  N.  E.  1004,  41  A.  S.  B. 
43     LJl.A.(N.S.)     604;     Ex     parte  375. 

Schoepf,  74  Ohio  St.  1,  77  N.  E.  276,  10.  Dock  v.  Dock,  180  Pa.  St.  14, 
6  L.R.A.(N.S.)  325;  Com.  t.  Perkins,  36  Atl.  411,  57  A.  S.  R.  617  and  note. 
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trial,  and  statutes  which  purport  to  confer  such  power  are  consid- 
ered as  merely  declaratory  of  the  inherent  power  already  existing 
in  courts  of  equity.**  Where  the  petitioner  for  an  inspection  ordei 
asserts  no  interest  in  the  property  of  which  inspection  is  sought,  the 
court  has  no  jurisdiction  to  make  the  order.**  Where  the  only  means 
of  access  is  through  the  adjoining  property  of  one  party,  the  other 
party  entitled  to  an.  inspection  may  be  allowed  to  make  ingress  and 
egress  through  that  property.*'  This  right  has  been  exercised  in  min- 
ing cases  to  assist  in  determining  the  value  of  buildings  and  to  ascer- 
tain other  essential  facts,  and  for  the  inspection  of  gas  wells  to  enable 
the  court  to  determine  the  capacity  of  the  wells  and  the  rights  of  the 
parties  in  the  premises.**  And  so  a  bill  of  discovery  will  lie  to 
compel  an  efnployer  to  produce,  for  the  inspection  of  the  plaintiff, 
the  broken  parts  of  machinery,  defects  in  which  are  alleged  to  have 
caused  death,  where  an  action  to  recover  damages  has  been  insti- 
tuted at  law  and  cannot  be  satisfactorily  prepared  for  trial,  without 
such  inspection,  and  for  examination  by  persons  intending  to  testify 
as  experts.*' 

15.  Discovery  against  Corporations  Generally. — ^There  are  several 
clearly  defined  exceptions  to  the  foregoing  rules.  For  instance,  though 
a  bill  is  merely  for  a  discovery  by  a  corporation  in  aid  of  an  action 
at  law,  the  officers  and  agents  of  the  corporation  may  be  made  par- 
ties defendant  for  the  purpose  of  securing  a  disclosure  from  them 
of  the  matter  in  question;  and  in  a  bill  against  a  corporation  for 
relief,  its  officers  and  agents,  who  are  cognizant  of  the  facts  to  which 
it  relates,  may  be  made  defendants  for  the  purpose  of  obtaining  an 
answer  on  oath,  which  cannot  be  obtained  in  any  other  way.**  The 
principal  reason  assigned  for  the  rule  permitting  officers  and  agents 
of  corporations  to  be  made  parties  to  bills  of  discovery  against  cor- 
porations is  that,  because  the  corporations  do  not  answer  under  oath, 
a  satisfactory  answer  cannot  be  had  from  them.    But  corporations 

11.  Cnlbertson    ▼.    Tola    Portland  ent  Co.,  87  Kan.  529, 125  Pac.  81,  Ann. 
Cement  Co.,  87  Kan.  529, 125  Pae.  81,  Cas.  1914A  610  and  note. 

Ann.  Cas.  1914A  610  and  note.  16.  Reynolds    v.    Burgess    Sulphite 

Note:  41  A.  S.  R.  388.  Fibre  Co.,  71  N.  H.  332,  51  Atl.  1075, 

In  Martin  v.  EUiott,  106  Mich.  130,  93  A.  S.  R.  535,  57  L.R.A.  949. 

83  N.  W.  998,  31  L.R.A.  169,  it  was  16.  Nison  v.   Clear   Creek  Lumber 

beld  to   be   reversible  error   for   the  Co.,  150  Ala.  602,  43  So.  805,  9  L.R.A. 

court  to  order  that  a  veterinary  surgeon  (N.S.)  1255;  Jacksonville,  etc.,  R.  Co. 

be  sent  on  the  premises  of  a  party  v.  Peninsular  Land,  etc.,  Co.,  27  Fla. 

aeainst  his  will  to  examine  a  horse  1,  157,  9  So.  661,  17  LJl.A.  33;  Post 

'VMiose  condition  was  in   dispute,  be-  v.  Toledo,  etc.,  R.  Co.,  144  Mass.  341, 

cause  the  order  compelled  such  party  11  N.  E.  540,  59  Am.  Rep.  86;  Howell 

to  permit  persons  to  enter  on  his  prem-  v.  Ashmore,  9  N.  J.  Eq.  82,  57  Am. 

les.  Dec.  371. 

12.  Note:  41  A.  S.  R.  388.  Note:  9  Eng.  Rul.  Cas.  568. 

13.  Note;  Ann.  Cas.  1914A  613.  The  ofSeers  of  a  corporation   de- 

14.  Cnlbertson  v.  lols  Portland  Cem-  fendant  in  an  action,  who  are  not  par* 
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have  in  some  instances  been  required  to  answer  bills  of  discovery 
under  their  corporate  seals.*' 

16.  Books  and  Papers  of  Corporations. — A  corporation  may,  in 
proper  cases,  be  required  to  produce  books  and  papers  for  inspection,** 
though  the  right  to  compel  the  officers  of  a  corporation  to  produce 
corporate  documents  may  be  granted  only  when  such  officers  are  made 
parties  for  the  purpose  of  discovery."  The  record  book  of  a  corpo- 
ration containing  its  proceedings  before  and  after  incorporation  is  a 
document  witliin  the  meaning  of  a  statute  as  to  producing  docu- 
ments.** And  a  corporation  may  be  compelled  to  produce  its  books 
for  inspection,  although  they  are  in  possession  of  its  officers  in  another 
state.*  The  question  of  the  right  to  inspect  reports  made  to  a  corpo- 
ration by  its  agents  has  generally  arisen  in  negligence  cases,  and  the 
prevailing  rule  seems  to  be  that  when  injury  or  death  has  resulted  in 
the  operation  of  the  defendant's  business,  and  its  agents  in  the  course 
of  their  ordinary  duty  make  a  report  to  the  company,  whether  before 
or  after  action  brought,  that  report"  is  not  privileged,  and  is  subject 
to  inspection.'  Also,  the  report  of  an  examination  of  an  applicant 
for  insurance,  made  by  the  company's  medical  examiner,  is  not  privi- 
leged, and  an  inspection  may  be  allowed  in  an  action  on  the  policy.* 

IV.   PEIVILEGBaO  MATTEatS  OR  COMMUNICATIONS 

17.  General  Discussion. — ^It  may  be  objected  that  matter  sought 
to  be  brought  out  by  a  bill  or  interrogatories,  or  documents  sought  to 
be  produced,  are  privileged.  Messages  in  possession  of  a  telegraph 
company  are  not  privileged  communications,  and  their  production 
may  be  compelled ;  *  but  such  objection  may  properly  be  made  as  to 

ties  thereto,  are  not  within  the  pro-  20.  Arnold  v.  Pawtuxet  Valley  Water 

vision  of  a  statute  that  the  parties  may  Co.,  18  R.  1. 189,  26  Atl.  55, 19  L.R.A. 

be    required    to    produce    books    and  602. 

papers.     Cassatt  v.  Mitchell  Coal  &  Note:  41  A.  S.  R.  388. 

Coke  Co.,  150  Fed.  32,  81  C.  C.  A.  1.  State  v.  Jessup,  etc..  Paper  Co., 

80,  10  L.R.A.(N.S.)  99.  1  Boyce   (Del.)   379,  77  Atl.  16,  30 

17.  Terrell  v.  Southern  R.  Co.,  164  L.R.A.(N.S.)  290;  Fuller  v.  HoUander, 
Ala.  423,  51  So.  254,  20  Ann.  Cas.  61  N.  J.  Eq.  648,  47  AU.  646,  88  A.  S. 
901;  Howell  v.  Ashmore,  9  N.  J.  Eq.  R.  456. 

82,  57  Am.  Dec.  371.  2.  Tobakin  y.  Dublin  Southeni  Dis- 

Note:  20  Ann.  Cas.  908.  tricts  Tramways  Co.,  [1905]  2  I.  R. 

18.  See  Ellinger  v.  Equitable  Life  58,  3  British  Rul.  Cas.  926.  To  the 
Assur.  Soc,  132  Wis.  259,  111  N.  W.  contrary  Ex  parte  Sehoepf,  74  Ohio 
567,  11  L.R.A.(N.S.)  1089,  as  to  the  St.  1,  77  N.  E.  276,  6  LJl.A.(N.Si) 
right  of  a  policy  holder  to  obtain  in-  325. 

spection  of  the  books  of  the  insurance  Note:  6  L.R.A(N.S.)  325. 

company  in  an  action  on  the  policy.  3.  Note:  6  L.RA..(N.S.)  326. 

19.  Cassatt  v.  Mitchell  Coal,  etc,  4.  Ex  parte  Gould,  60  Tex.  Crim. 
Co.,  150  Fed.  32,  81  C.  C.  A.  80,  10  442,  132  S.  W.  364,  31  L.R.A.(N.S.) 
LJt.A.(N.S.)  99.  835.    And  see  Teleoraphs. 

Note:  9  Eng.  Rul.  Cas.  568. 
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commuMcations  or  transactions  between  husband  and  wife,  in  an 
action  between  them,  aa  to  all  matters  occurring  during  marriage," 
and  an  application  for  the  inspection  of  the  books  of  a  physician  and 
surgeon  will  be  denied  on  the  ground  that  they  contain  information 
from  his  patients  of  a  privileged  character.*  Under  the  old  chan- 
cery practice,  a  party  could  claim  the  privilege  of  being  a  bona  fide 
purchaser  for  value  and  exempt  in  equity  from  the  obligation  to 
make  discovery  on  an  application  for  discovery  only,  but  such  a 
privilege  could  not  be  pleaded  to  a  bill  for  discovery  in  aid  of  an 
action  at  law.'  And  generally  speaking,  whenever  a  client  consults 
a  legal  adviser  in  good  faith,  whether  with  a  view  to  litigation  or 
not,  all  communications  which  pass  between  them  for  the  purpose 
of  enabling  the  former  to  obtain  the  advice  of  the  latter  are  privi- 
leged, and  the  privilege  extends  to  the  attorney's  clerks  acting  as 
such.  To  be  privileged,  the  communications  must  be  confidential 
as  well  as  professional.  The  privilege  extends  to  information  acquired 
from  the  client  either  orally  or  from  books  or  papers  shown  to  him 
or  placed  in  his  hands  as  attorneys ;  ^  and  documents  prepared  in  rela- 
tion to  an  intended  action,  whether  at  the  request  of  an  attorney  or 
not,  and  whether  ultimately  laid  before  the  attorney  or  not,  are 
privileged  from  discovery  if  pr^ared  with  a  bona  fide  intention  of 
being  laid  before  the  solicitor  for  the  purpose  of  taking  his  advice.' 
It  does  not  apply  where  the  confidence  was  given  before  the  rela- 
tionship of  attorney  and  client  was  formed  or  after  it  ceased,  nor  to 
information  acquired  from  persons  other  than  the  client  though 
obtained  while  acting  as  counsel ;  ^^  and  it  must  be  cm  a  proper  pro- 
fessional relation,  and  does  not  cover  communications  made  to  an 
attorney  by  his  client  for  the  purpose  of  being  helped  in  the  commis- 
sion of  a  crime,  nor  to  communications  relative  to  a  fraud  which 
they  are  contriving.  The  privilege  is  that  of  the  client  and  may 
be  waived  by  him,  but  if  he  does  not  waive  it  no  presumption 
adverse  to  him  will  arise,  and  a  waiver  as  to  some  of  the  communica- 
tions is  not  a  waiver  as  to  all.^^ 

18.  State  Secrets.-^In  England  it  is  the  rule  that  discovery  can- 
not be  obtained  against  the  crown,  and  that  documents  held  by  a 
person  in  a  public  capacity  as  a  servant  of  the  state  are  privileged 

6.  Price  v.  Tyson,  3  Bland  (Md.)       8.  Note:  41  A.  S.  R.  388.    See  also 
392,  22  Am.  Dec.  279.    See  also  Wit-  Witnesses. 
KESS£S.  9.  Southwark,   etc..  Water  Co.   v. 

6.  Note:  41  A.  8.  R.  388.  Quick,  3  Q.  B.  D.  315,  47  L.  J.  Q.  B. 

7.  Ind  V.  Emmerson,  12  App.  Cas.  258,  26  W.  R.  341,  9  Eng.  Rul.  Cas. 
300,  56  L.  J.  Ch.  989,  56  L.  T.  N.  S.  586  and  note. 

778,  36  W;  R.  243,  21  Eng.  Rul.  Cas.  10.  Crosby  v.  Berger,  11  Paige  (N. 
706  and  note.  Y.)  377,  42  Am.  Dee.  117  and  note. 

Notes:   8  Eng.  Rul.   Cas.   725;   9      11.  Note:  9  Eng.  RoL  Cas.  595. 
Eng.  Rnl.  Cas.  546. 
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from  being  produced  or  disclosed  in  an  action  if  it  ^pears' that  th* 
head  of  the  department  concerned  has  on  grounds  of  the  public 
service  forbidden  the  production  of  the  documents.^'  The  same 
principle  doubtless  obtains  in  the  United  States,  as  neither  the  United 
States  nor  the  states  can  be  sued  unless  the  right  is  given  by  statute.** 
And  such  protection  is  extended  to  persons  not  in  the  service  of  the 
government  who  have  made  reports  or  communications  of  a  confiden- 
tial nature.**  The  question  whether  the  production  of  the  documents 
would  be  injurious  to  the  public  service  must  be  determined,  not 
by  the  judge,  but  by  the  head  of  the  department  having  the  custody 
of  the  documents  or  his  deputy;  the  court  will  not  inquire  whether 
the  objection  of  that  official  to  the  production  is  well  founded,  except 
where  an  excuse  is  made  which  is  palpably  futile  and  frivolous.  And 
where  production  has  been  refused  on  tiie  ground  of  public  inter- 
est, secondary  evidence  of  the  document  cannot  be  given.**  But 
where  a  foreign  sovereign  brings  an  action  at  law,  he  becomes,  as  to 
all  matters  connected  with  the  action,  subject  to  the  jurisdiction 
of  the  courts  of  the  forum,  and  he  may  be  made  a  party  defendant 
to  a  bill  of  discovery  in  aid  of  the  defense  to  such  action,  and  in  a 
suit  by  a  foreign  government  the  defendant  may  by  cross-bill  make 
a  proper  governmental  officer  a  party  for  the  purpose  of  discovery.** 
19.  Liability  to  Criminal  Prosecution. — A  party  is  not  bound  to 
make  a  discovery  that  would  subject  him  to  a  criminal  prosecution, 
and  this  includes  the  production  of  books  and  papers  which  would 
have  that  effect.*'  The  rule  is  sometimes  stated,  that  no  person  is 
obliged  to  answer  matter  of  scandal.  The  term  scandal,  however, 
has  a  limited  and  technical  meaning  in  this  connection,  and  does 
not  refer  to  matter  which  may  tend  to  cast  great  reproach  on  his 
conduct  and  character^  but  to  the  scandal  and  infamy  arising  from 
crime.**  There  must  be  a  reasonable  ground  for  the  objection,  and 
it  must  appear  from  the  bill  or  plea  that  the  answer  would  incrimi- 
nate him.*'     And  when  a  party  is  required  to  discover  material 

12.  Hennessy  v.  Wright,  21  Q.  B.  16  N,  J.  Eq.  391,  84  Am.  Dec.  164. 

D,  509,  57  L.  J.  <J.  B.  530,  59  L.  T,  Notes:  41  A.  S.  B.  388;  29  L.B.A. 
N.  S.  323,  9  Eng.  Bui.  Cas.  570  and  811.  See  also  Crikinal  Law,  vol.  8, 
note.  p.  80;  Witnesses. 

Note:  8  Eng.  Bnl.  Cas.  273.  In  England  it  has  been  held  that  the 

13.  Note:  41  A.  8.  B.  388.  objection   can   only  be   taken  to  the 

14.  Worthington    v.    Scribner,    109  production  of  the  documents  alleged  to 
Mass.  487,  12  Am.  Bep.  736.  have  that  effect  and  not  to  the  order 

16.  Note:  9  Eng.  Bui.  Cas.  584.  for  discovery.    5  Ann.  Cas.  739  note. 

16.  Note:  20  Ann.  Cas.  910.  18.  Skinner  t.  Judson,  8  Conn.  528, 

17.  Bay  State  Iron  Co.  t.  Goodall,  21  Am.  Dec.  691. 

39  N.  H.  223,  75  Am.  Dec.  219;  Bey-      19.  Wolf  v.   Wolf,  2   Har.   A   G. 
nolds  V.  Burgess  Sulphite  Fibre  Co.,   (Md.)  382,  18  Am.  Dec.  313. 
71  N.  H.  332,  51  Atl.  1075,  93  A.  S.       Note:  76  Am.  Dec  228. 
B.  535, 57  L.B.A.  949;  Marsh  v.  Marsh, 
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documentB,  it  is  no  ground  for  refusing  to  comply  that  some  of 
the  documents  may  tend  to  criminate  bim.*<*  And  so  the  publisher 
of  a  libel  cannot  be  required  to  disclose  the  names  of  those  from  whom 
he  received  his  information  in  aid  of  an  action  for  Ubel,  where  the  dis- 
closure would  include  an  admission  of  his  own  guilt,  and  therefore 
subject  him  to  punishment  for  misdemeanor.*  There  is,  however,  a 
well  defined  exception  to  this  rule  in  that  class  of  cases  in  which  the 
government  or  any  governmental  officers  have  the  power,  conferred  by 
statute,  of  visitation  for  the  purpose  of  enforcing  compliance  with  the 
law  and  of  detecting  violations  thereof.  In  such  cases,  the  books  and 
papers  are  held  subject  to  examination  by  the  demanding  authority, 
and  the  custodian  has  no  privilege  to  refuse  production,  although 
theii*  contents  tend  to  criminate  him;  in  assuming  their  custody  he 
has  accepted  the  incidental  obligation  to  permit  inspection.* 

20.  Liability  to  Penalty  or  Forfeiture. — A  person  is  not  obliged  to 
reveal  anything  in  answer  to  a  bill  of  discovery  which  may  subject 
him  to  a  forfeiture  or  penalty;  he  is  excused  from  making  discov- 
ery not  only  of  that  which  must,  but  even  of  that  which  may,  sub- 
ject him  to  a  penalty.*  The  privilege,  however,  cannot  be  allowed 
if  the  penalty  is  waived  by  all  those  who  claim  or  have  any  interest 
in  it,  or  if  a  prosecution  for  the  penalty  or  forfeiture  is  barred  by 
the  statute  of  limitations.* 

V.  Plbadinq  and  Pbacticb 

21.  Time  to  Ask  for  Discovery. — ^The  right  1»  discovery  or  to  the 
production  of  documents  may  be  lost  by  laches.'  A  party  cannot 
ask  for  relief  on  the  ground  that  he  has  failed  or  omitted  to  make 
a  legal  defense  at  law,  nor  can  he  ask  for  such  relief  where  he  had 
a  legal  defense,  and  only  needed  the  aid  of  equity  to  make  it  avail- 
able by  getting  discovery  to  establish  his  defense.*  But  the  right 
to  discovery  in  equity  cannot  be  abruptly  cut  off  by  the  summary 

20.  National     Assn.     v.     Smithies,  Robinson  v.  Smith,  3  Paige  (N.  Y.) 

[1006]   App.   Cas.  434,  S  Ann.   Cas.  222,  24  Am.  Dec.  212. 

738.  Notes:  75  Am.  Dee.  228;  29  L.R.A. 

1.  Noyes  v.  Thorpe,  73  N.  H.  481,  811. 

62  Atl.  787,  12  L.R.A.(N.S.)  636.  4.  Skinner  v,  Judson,  8  Conn.  528, 

2.  Wilson  ▼.  United  States,  221  U.  21  Am.  Dec  691;  Manchester,  etc.,  R. 
S.  361,  31  S.  a.  538,  55  U.  S.  (L.  ed.)  Co.  v.  Concord  R.  Co.,  66  N.  H.  100, 
771,  Ann.  Cas.  1912D  558;  Burnett  v.  20  Atl.  383,  49  A.  S.  R.  582,  9  L.R.A. 
State,  8   Okla.   dim.   639,  129   Pac.  689. 

1110,  47  L.RJk.(N.S.)  1175  and  note.  6.  Note:  41  A.  S.  B.  388. 

As  to  the  visitation  of  corporations,  6.  Pollock  v.  Gilbert,  16  Ga.  398,  60 

see   COBPOBATiONS,  voL  7,  p.  610  et  Am.  Dec.  732;  Duncan  v.  Lyon,  3 

•eq.  Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec. 

3.  Livingston  v.  Tompkins,  4  Johns.  513. 
Ch.    (N.  Y.)   415,  8  Am.  Dec.  598; 
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exercise  of  the  powers  of  the  court  in  which  the  principal  suit  is 
pending.' 

22.  The  Bill  or  Complaint — ^It  is  essential  to  a  valid  bill  of  dis- 
covery that  it  set  forth  a  title  in  the  party  which  is  sufficient  to 
support  or  defend  a  suit,  and  that  it  pray  a  discovery  pertinent  to 
that  title  and  nothing  beyond,^  and  a  bill  in  aid  of  an  action  at 
law  must  allege  facts  showing  that  the  court  in  which  the  action 
is  pending  has  jurisdiction  thereof*  In  a  bill  for  discovery  only, 
it  is  not  necessary  to  aver  that  the  discovery  is  absolutely  necessary 
or  indispensable  to  the  action  or  defense.  It  is  sufficient  to  state  and 
show  that  it  is  material  evidence.  For  example,  it  is  not  necessary 
to  allege  in  the  bill  that  the  plaintifiP  has  no  other  witness  or  evi- 
dence to  establish  at  law  the  facta  of  which  the  discovery  is  sought, 
for  he  is  entitled  to  it  if  it  be  merely  cumulative  evidence  of  mate- 
rial facts.  It  is  otherwise,  however,  if  the  bill  asks  for  relief  as  well 
as  discovery.  In  such  a  case  the  party  must  show  that  the  evidence 
he  seeks  to  obtain  by  his  discovery  is  not  only  relevant,  material  and 
beneficial,  but  also  absolutely  indispensable  to  his  action  or  defense 
and  impossible  of  acquisition  in  any  other  way.*'  And  to  obtain 
jurisdiction  for  relief  in  equity  over  a  cause  purely  legal,  on  the 
ground  of  discovery,  it  must  appear  that  the  facts  sought  to  be  dis- 
covered are  material  to  the  cause  of  action,  and  that  the  complainant 
has  no  means  of  proving  them  in  a  court  of  law,  and  that  the  dis- 
covery of  them  by  the  respondent  is  indispensable  as  proof.**  The 
reason  which  has  been  assigned  for  this  distinction  is  that  in  the 
case  of  a  bill  for  discovery  only  the  object  is  merely  to  obtain  evi- 
dence for  use  in  the  trial  of  the  action  at  law,  while  in  a  bill  for 
both  discovery  and  relief  the  purpose  is  much  broader,  the  objects 

7.  Hardy  ▼.  Smnmers,  10  Oill  &  J.  the  other  defendants,  and  that  none 
(Md.)  316,  32  Am.  Dec.  167.  will  be  asked  against  such  oflBcer  at 

8.  Note :  2  L.R  A.  223.  the  hearing,  even  as  to  costs.    20  Ann. 
Thns  where  a  bill  for  discovery  sets  Cas.  909  note. 

forth  that  the  defendant  has  equitable  9.  Skinner  v.  Judson,  8  Conn.  528, 
interests  in  certain  property,  giving  a  21  Am.  Dec.  691. 
description  of  a  long  list  of  the  same,  10.  Lancy  v.  Randlett,  80  Me.  169, 
a  lien  does  not  fail  to  attach  for  want  13  Atl.  686,  6  A.  S.  R.  169 ;  Reynolda 
of  a  specifio  description  of  the  prop-  v.  Burgess  Sulphite  Fibre  Co.,  71  N. 
erty  Mid  assets.  Saginaw  County  Sav.  H.  332,  51  Atl.  1075,  93  A.  S.  R.  635, 
Bank  t.  Duffield,  157  Mich.  522,  122  57  L.R.A.  949;  Howell  v.  Ashmore,  9 
N.  W.  186, 133  A.  S.  R.  354.  N.  J.  Eq.  82,  57  Am.  Dec.  371;  Arnold 

Where  an  officer  of  the  corporation  v.  Pawtuxet  Valley  Water  Co.,  18  E. 
is  made  a  defendant  for  the  purpose  1. 189,  26  Atl.  55, 19  L.R.A.  602. 
of  discovery  merdy,  no  relief  either       Notes:  2  Am.  Dec.  70;  6  A  S.  E. 
general  or  special  should  be  prayed  172;  93  A.  S.  R.  550;  135  A.  S.  R. 
against  him.     And  the  prayer  of  the  1024. 

bill  should  be  so  framed  that  it  wUl      11.  Ahrend  v.   Odiorne,  118   Mass. 
distinctly  appear   that  all  the  relief   261,  19  Am.  Rep.  449. 
sought  is  intended  to  be  confined  to       Note:  Ann.  Cas.  1912A  80S. 
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being  to  elicit  evidence  and  also  to  transfer  the  case  from  the  legal 
to  the  equitable  forum.*'  Where  discovery  with  respect  to  a  miss- 
ing paper  is  sought,  the  bill  must  show  the  circumstances  of  the  loss, 
or  that  it  was  occasioned  without  the  fault  of  the  party  seeking  dis- 
covery,** and  a  bill  for  the  discovery  of  papers,  or  a  motion  for  their 
production,  which  does  not  allege  that  the  particular  papers  are  ia 
the  possession  or  control  of  the  other  party  is  defective.**  The  fact 
that  a  bill  waives  an  answer  under  oath  does  not  defeat  a  right  to 
a  discovery,  where  discovery  is  only  incidental  to  other  relief  prayed 
for.*'  It  was  considered  necessary,  before  the  passage  of  any  stat- 
utes 6i£Pecting  the  procedure,  for  a  defendant  to  file  a  cross  bill  for 
the  purpose  of  discovery  by  the  complainant  or  by  the  production 
of  books  and  pt^ers,  because  under  the  equity  practice  a  complain- 
ant could  not  be  examined  as  a  witness  in  the  suit.**  Under  a  stat- 
ute authorizing  an  examination  of  the  complainant,  a  cross  bill  is 
not  necessary  for  the  purpose  of  discovery,  though  the  party  may 
still  file  a  cross  bill  if  he  pleases.*' 

23.  Petition  or  Motion.— rStatiitory  practice  usually  requires  that 
there  should  be  a  petition  or  motion  praying  for  the  production  of 
the  books  or  papers  desired,  describing  them  with  sufficient  certainty. 
It  must  state  positively  the  existence  of  the  described  documents,  the 
possession  or  control  of  them  by  the  adverse  party  or  his  servant  or 
agent,  what  information  is  waijted,  that  the  books  or  papers  referred 
to  contain  such  entries,  and  that  they  are  material.**  The  moving 
party  should  show,  at  least  prima  facie,  such  fact  or  facts  as  will 
enable  the  court  to  exercise  its  discretion  as  to  whether  'the  order 
should  be  granted,  and  a  mere  statement  that  the  papers  desired 
t«  be  inspected  contain  evidence  relating  to  the  merits  of  the  action 
cannot  be  regarded  as  a  sufficient  statement  of  fact.  The  petition 
or  motion  must  be  verified  or  accompanied  by  an  affidavit,  and  those 
facts  must  appear  in  the  application  or  in  the  accompanying  affidavit, 
and  it  should  also  be  made  to  appear  that  the  action  is  properly  pend- 
ing, with  the  nature  of  such  action,  and  the  relief  sought.** 

12.  Howell  V.  Ashmore,  9  N.  J.  Eq.  Co.,  12  N.  J.  Eq.  66,  72  Am.  Dee.  385. 
82,   67    Am.    Dec.    371;    Prewett    v.       18.  Note:  41  A.  S.  R.  388. 
Citizens'  Nat.  Bank,  66  W.  Va.  184,       Notice  to  a  corporation  to  produce 
66  S.  E.  231,  135  A.  S.  R.  1019.  books  and   papers  is   not   too   broad 

13.  Lancy  v.  Randlett,  80  Me.  169,  where  it  is  limited  to  books  and  papers 
13  Atl.  686,  6  A.  S.  R.  169.  concerning   dealings    between    certain 

14.  HoDgh  V.  Martin,  22  N.  C.  379,  dates  with  named  parties  and  describes 
34  Am.  Dec.  403.  with  particularity  the  proceedings  in 

Notes:  57  Am,  Dec.  380;  15  Ann,  which  the  papers  are  to  be  used.    Con- 
Cas.  317.  solidated  Rendering  Co.  v.  Vermont, 

15.  Patek  v.  Patek,  166  Mich.  446,  207  U.  S.  541,  28  S.  Ct.  178,  52  U.  S. 
131  N.  W.  1101,  35  L.R.A.(N.S.)  461.   (L.  cd.)  327,  12  Ann.  Cas.  658. 

16.  Note:  41  A.  S.  R.  388.  19.  Ex  parte  Clarke,  126  Cal.  235, 

17.  Ames  v.  New  Jersey  Franklinite  58  Pac.  546,  77  A.  S.  B.  176, 46  IIB.A. 
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24.  Answer  in  Equity. — The  plaintiff  is  entitled  to  a  full  answer 
as  to  every  material  allegation  of  his  bill  the  admission  of  the  truth 
of  which,  or  the  proof  of  the  truth  of  which,  is  necessary  to  entitle 
him  to  relief.'^  And  after  having  given,  in  all  respects,  such  an 
answer  as  the  bill  requires,  the  defendant  may,  and  indeed  always 
should,  go  on,  by  way  of  further  answer,  to  state  all  matters  in 
bar,  or  by  way  of  avoidance,  which  he  may  make  available  as  a 
defense  against  the  plaintiff's  claim.*  Where  the  rule  obtains  that 
the  chancery  power  to  compel  a  disclosure  is  limited  to  the  case  of 
there  being  no  other  evidence,  it  follows  as  a  necessary  consequence 
that  the  answer  of  a  respondent  is  conclusive  on  the  petitioner  as  to 
the  truth  of  its  statements.*  Such  is  not  generally  the  rule,  how- 
ever, and  an  answer  to  a  bill  of  discovery  is  usually  treated  as  evi- 
dence.* If  used  at  all,  the  whole  of  it  is  to  be  read  as  the  testimony 
of  a  witness,  but  it  may  be  disproved  or  discredited  in  the  same  way 
as  the  testimony  of  any  other  witness ;  *  when  a  complainant  has 
made  the  defendant  a  witness  by  seeking  a  discovery,  the  complain- 
ant cannot  object  to  the  testimony  if  it  makes  against  him,*  and 
if  a  denial  on  the  facts  as  to  liability  is  directly  responsive  to  the 
special  interrogations  of  a  bill  of  discovery,  it  is  to  be  taken  as  evi- 
dence in  favor  of  that  party.*  And  the  equity  rule  has  been  applied 
in  cases  of  discovery  that  an  answer  is  conclusive  when  responsive 
to  the  bill,  unless  contradicted  by  two  lyitnesses,  or  by  one  witness  and 
circumstances.'  Where  a  complainant  seeks  a  discovery  and  relief, 
and  to  make  out  his  case  applies  himself  to  the  conscience  of  the 
defendant*  there  is  no  escape  from  an  admission  of  liability  in  the 

835;  Atchison,  etc.,  R.  Co.  v.  Bnrke,  interrogatory,  setting  up  an  independ- 

78  Kan.  515,  96  Pac.  950,  18  L.R.A.  ent  contract  not  elicited  by  the  inter- 

(N.S.)   231;  State  v.  District  Court,  rogatory,  is  inadmissible.     Zeigler  v. 

27  Mont.  441,  71  Pac.  602,  94  A.  S.  Scott,  10  Ga.  389,  54  Am.  Dec.  395. 

R.  831.  1.  Price  v.  Tyson,  3  Bland   (Md.) 

Note:  41  A.  S.  R.  388.  392,  22  Am.  Dec.  279;  Bassett  t.  Nos- 

20.  Note:  31  Am.  Dec.  197.    And  see  worthy.  Finch  102,  2  White  &  T.  Lead. 

Equitt.  Cas.  (7th  ed.)  130,  21  Eng.  RoL  Cas. 

Where  a  bill  of  discovery  alleges  that  702. 

no  consideration  was  given  by  the  de-  2.  Pollard  v.  Lyman,  1  Day  (Conn.) 

fendant  for  the  property  in  dispute,  156,  2  Am.  Dec.  63  and  note;  Overton 

an  answer  which  merely  alleges  that  a  v.  Searcy,  Cooke  (Tenn.)  36,  5  Am. 

consideration  was  paid,  without  stat-  Dec.  665. 

ing  whose  money  it  was,  or  by  or  for  3.  Miller  t.  Tollison,  1  Harp.  Eq. 

whom  it  was  paid,  is  evasive,  and  ez-  (S.  C.)  145,  14  Am.  Dec.  712. 

ceptions  thereto  shonld  be  sustained.  4.  Lyons  v.  Miller,  6  Grat.   (Va.) 

Wilson  ▼.  Woodruff,  5  Mo.  40,  31  Am.  427,  52  Am.  Dec.  129. 

Dec.  194.  5.  Jones  v.  Perry,  10  Yerg.  (Tenn.) 

Under  a  statute  allowing  an  answer  59,  30  Am.  Dec.  430. 

to  interrogatories  to  be  evidence  "to  6.  Ward  v.  Comett,  91  Va.  676,  22 

the  same  extent  as  if  obtained  in  chan-  S.  £.  494,  49  L.R.A.  550. 

eery,  but  no  further  or  otherwise,"  it  7.  Zeigler  v.  Scott,  10  6a.  389,  54 

has  been  held  that  an  answer  to  an  Am.  Dec.  395.    And  see  EQtnrr. 
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answ»  but  by  proof.*  In  mftking  answer  to  a  bill,  a  defendant 
cannot  be  permitted  to  bring  in  anything  irrelevant  or  impertinent, 
and  a  codefendant  or  a  stranger  may  have  scandalous  and  imperti- 
nent matter  stricken  out  of  an  answer,  at  the  cost  of  the  party  filing 
it,  though  nothing  should  be  considered  irrelevant  or  impertinent 
that  may  have  any  influence  on  the  suit,  and  pertinent  matter,  (hough 
scandalous  in  itself,  is  not  to  be  so  considered.*  Where  pertinent 
matters  are  mixed  with  impertinent,  so  that  they  cannot  be  separated, 
the  whole  must  bfe  expunged.*'  On  amendment  of  a  bill  of  discovery 
after  answer,  so  as  to  pray  relief,  the  defendant  cannot  put  in  a 
complete  answer  over  again,  and  if  he  does  so,  that  part  of  it  answer- 
ing anything  beyond  the  amended  bill  will  be  expunged  as  imperti- 
nent.** 

25.  Answers  to  Interrogatories. — ^Answers  to  interrogatories  have 
tlie  effect  of  a  deposition  or  of  an  answer  procured  on  a  bill  in  equity 
for  discovery.**  They  are  in  the  nature  of  admissions,  and  while 
the  party  calling  for  them  may  put  them  in  evidence  for  the  admis- 
sions they  contain,  he  is  no  more  bound  by  their  statements  against 
his  interest  than  he  is  bound  by  the  statements  of  a  witness  he  may 
call,  and  who  may  testify  in  part  against  his  interest.**  Both  parties 
have  the  right  to  introduce  the  answers  in  evidence,  as  a  party  can- 
not be  permitted  to  address  interrogatories  to  the  opposite  party,  and 
then  decUne  to  read  his  answers,  and  thereby  deprive  the  psurty  of 
the  right  to  read  the  answers  in  evidence.  The  rule  that  interroga- 
tories must  be  crossed  to  give  both  parties  the  right  to  introduce  the 
answers  in  evidence  does  not  apply  to  interrogatories  addressed  by 
one  party  to  the  suit  to  the  other  party.**  And  if  interrogatories 
have  been  propounded  which  the  adverse  party  thinks  are  irrelevant, 
he  should  move  their  rejection,  as  it  is  too  late,  after  having  volun- 
tarily answered  them,  to  object  to  their  introduction  in  evidence,** 
and  so  it  has  been  held  that  an  objection  by  a  corporation  to  the 
introduction  in  evidence  of  answers  of  an  officer  to  interrogatories 
filed  for  discovery,  on  the  ground  that  the  officer  was  not  one  of  such 
grade  as  should  have  answered,  comes  too  late  when  not  made  until 

8.  Ringgold  v.  Ringgold,  1  Har.  ft       Note:  86  Am.  Dec.  656. 

G.  (Md.)  11,  18  Am.  Dec.  250.  13.  Sawdey  v.  Spokane  Falls,  etc, 

9.  Price  V.  Tyson,  3  Bland  (Md.)  R.  Co.,  30  Wash.  349,  70  Pac.  972,  94 
392,    22    Am.    Dec.    279.     See    also  A.  S.  R.  880. 

Equity.  14.  Cincinnati,  etc.,  R.  Co.  v.  How- 

10.  Price  v.  Tyson,  3  Bland  (Md.)  ard,  124  Ind.  280,  24  N.  E.  892,  19 
392,  22  Am.  Dec,  279.  A.  S.  R.  96,  8  L.R.A.  593;  Hadley  v, 

11.  Price  V.  Tyson,  3  Bland  (Md.)  Upshaw,  27  Tex.  547,  86  Am.  Dec. 
392,  22  Am.  Dec.  279.  654. 

12.  Zeigler  v.  Scott,  10  Ga.  389,  54  15.  Cincinnati,  etc.,  R.  Co.  v.  How- 
Am.  Dee.  395;  Short  v.  Tinsley,  1  ard,  124  Ind.  280,  24  N.  E.  892,  19 
Mete  (Ky.)  397,  71  Am.  Dec.  482.       A.  S.  R.  96,  8  L.R.A.  593. 
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the  trial  is  on.**  When  answers  have  been  stricken  out  because  eva- 
sive and  impertinent,  the  court  may  refuse  to  permit  the  party  to 
make  new  answers,  and  the  questions  stand  confessed  as  to  that  party.*' 
The  practice  on  failure  or  refusal  to  answer  depends  on  the  statutory 
provisions,  as,  for  instance,  in  some  jurisdictions,  the  case  may  he 
continued,  and  the  party  taxed  with  costs  and  ordered  to  answer 
within  a  stated  time  on  pain  of  being  defaulted  for  failure  to  comply,*' 
while  in  other  jurisdictions  the  failure  to  answer  is  not  ground  of 
continuance,  but  the  party  may  have  an  attachment.** 

26.  Demand,  Notice,  and  Order  to  Produce  Documents. — Before  an 
order  for  the  production  and  inspection  of  books  will  be  made,  the 
applicant  must  have  demanded  and  been  refused  the  privilege  of 
inspection.**  Notice  must  be  given  the  party  or  his  attorney,  in 
sufficient  time  for  the  party  to  appear  and  show  cause  why  the  rule 
should  not  be  made,  and,  if  issue  is  made  on  the>  motion,  the  court 
may  make  an  order  denying  or  granting  the  application  Eiccording 
to  the  proof.  The  order  must  also  be  reasonably  definite  and  explicit, 
so  that  the  books  and  papers  desired  may  be  determined  on  a  reading 
thereof;  *  and  it  should  contain  a  limitation  on  the  time  within  which 
such  inspection  should  be  made.*  And  the  order  may  be  enforced 
by  attachment,  or  other  process  of  contempt,  in  the  usual  manner, 
and  such  method  of  enforcement  may  be  followed  on  a  petition  for 
the  production  of  papers  to  enable  a  party  to  prepare  his  declarar 
tion  or  complaint.* 

27.  Denial  of  Possession  or  Control  of  Documents. — ^If  the  oppo- 
nents deny  on  oath  in  positive  and  direct  terms  that  the  books  or 
papers  are  in  their  possession  or  under  their  control,  no  order  for 
the  production  thereof  will  be  granted.*  But  an  answer  to  the  appli- 
cation for  discovery  is  insufficient  if  it  is  equivocal  or  evasive,  and 
where  the  petition  shows  that  the  books  or  documents  of  which  dis- 
covery is  sought  were  at  a  certain  time  in  the  possession  of  the  oppo- 
nents, it  devolves  on  them  to  show  what  disposition  was  made  of  the 
books  or  documents,  and  why  they  are  not  still  under  their  control ; 
under  such  circumstances  a  bare  denial  that  the  documents  are  in 
their  possession  or  control  is  insufficient,^  though  it  has  been  said 

16.  Jacksonville,    etc^    R.    Go.    r.  Note:  68  Am.  Dec.  623. 
PeniBsuIa;  Land,  etc.,  Co.,  27  Ma.  1,  20.  Atchison,  etc.,  R.  Co.  ▼.  Bnrks, 
157,  9  So.  661,  17  L.R.A.  33.  78  Kan.  515,  96  Pac.  950,  18  L.RJl. 

17.  Teas  v.  McDonald,  13  Tex.  349,  (N.S.)  231. 

65  Am.  Dec.  65;  Lowry  v.  Moore,  16      Note:  41  A.  S.  R.  388. 

Wash.  476,  48  Pac.  238,  58  A.  S.  R.      1.  Note:  41  A.  S.  R.  388. 

49.  2.  State  v.  District  Court,  27  Mont 

18.  Albert  Hass  Lumber  Co.  v.  Gib-  441,  71  Pac.  602,  94  A.  S.  R.  831. 
son,  172  Ala.  Ill,  54  So.  994,  Ann.       3.  Note:  41  A.  S.  R.  388. 

Cas.  1913D  497.  4.  Note:  41  A.  S.  R.  388. 

19.  Hubler  v.  Pollen,  9  Ind-  273,  68       5.  Burnett  v.  State,  8  Okla.  Crim, 
Am.  Dec.  620. 
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that  it  is  not  the  duty  of  the  adverse  party,  if  he  has  not  control  of 
papers  and  records  of  which  he  is  the  rightful  custodian,  to  obtain 
such  control  for  the  purpose  of  complying  with  an  order  for  the 
Inspection  thereof  by  his  adversary/  A  denial  that  the  books  or 
papers  are  in  the  possession  or  under  the  control  of  a  party  must 
be  made  by  the  party  himself;  an  aflSdavit  of  his  attorney,  based 
on  information  and  belief,  without  disclosing  the  sources  of  such 
information  and  without  assigning  any  good  reason  why  the  party 
does  not  swear  to  the  facts  himself,  is  insufficient.  WhUe  it  seems 
to  be  the  common  practice  to  urge  lack  of  possession  in  opposition 
to  the  motion,  yet  such  objection  has  been  considered  as  a  reply  to 
the  order  to  produce  them  and  as  a  ground  for  vacating  the  order.' 
28.  Demurrer. — A  demurrer  to  a  bill  for  discovery  must  be  over- 
ruled in  toto  unless  it  be  good  to  its  full  extent.'  Where  a  bill  is 
filed  for  discovery  and  relief,  the  defendant  cannot  demur  to  dis- 
covery only,  except  where  the  discovery  would  subject  him  to  a  pen- 
alty or  criminal  prosecution,  or  is  immaterial  or  impertinent,  or 
involves  a  breach  of  confidence  which  the  law  holds  inviolate,  or  apper- 
tains exclusively  to  the  defendant's  title.'  To  be  a  good  ground  of 
demiurrer,  however,  the  objection  must  appear  on  the  face  of  the  bill. 
A  mere  speaking  demurrer  on  the  ground  that  answers  to  interroga- 
tories might  subject  the  defendant  to  a  criminal  prosecution  will 
not  be  sustained,^*  but  when  the  bill  shows  that  answers  would  sub- 
ject the  party  to  the  risk  of  criminal  prosecution  it  is  demurrable, 
as  in  the  case  of  a  bill  for  divorce  praying  discovery  from  the  defend- 
ant whether  she  has  not  since  her  marriage  committed  adultery  with 
any  person,  and  with  whom,  and  at  what  time  and  place,  and  under 
what  circumstances.**  A  demurrer  does  not  lie  for  deficiency  in 
the  bill  where  enough  is  stated  to  warrant  the  insertion  of  other 
matter  by  amendment,*^  and  the  fact  that  a  third  person  is  acquainted 

639,  129  Pac  1110,  47  L.R.A.(N.S.)  to  ascertain  their  whereabouts. 

1175.  7.  Schlesinger  v.  Ellinger,  134  Wis. 

6.  Schlesinger  v.  EUinger,  134  Wis.  397,  114  N.  W.  825,  15  Ann.  Cas.  315 

397, 114  N.  W.  825,  15  Ann.  Cas.  315,  and  note. 

wherein  the  court  further  said  that  the  8.  Thompson  v.  Newlin,  38  N.  C. 

rule    that    where    papers    have    been  338,  42  Am.  Dec.  169. 

shown  to  have  been  in  the  possession  9.  Wistar  v.  McManes,  54  Pa.  St. 

of  the  adverse  party,  it  devolves  upon  318,  93  Am.  Dec.  700. 

bim  to  show  what  has  become  of  them,  10.  Bay  State  Iron  Co.  v.  Qoodall, 

is  inapplicable  to  a  case  wherein  there  39  N.  H.  223,  75  Am.  Dec.  219. 

is  nothing  to  indicate  that  such  papers  Note :  93  Am.  Dec  707. 

have  been  in  his  possession,  and  where  See  also  Equity. 

it   appears  from  his  own   and   other  11.  Marsh  v.  Marsh,  16  N.  J.  Eq. 

^davits  that  such  papers  have  never  391,  84  Am.  Dec.  164. 

been  in  his  possession,  and  that  he  has  12.  Noyes  v.  Thorpe,  73  N.  H.  481, 

made  diligent  and  unsuccessful  eilorts  62  Atl.  787,  12  L.B.A.(N.S.)  636. 
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with  the  facts  is  no  ground  for  demurrer.^*  The  defendant  may 
demur  for  nonjoinder  of  parties  only  when  it  is  apparent  from  the 
bill  itself  that  there  are  other  persons  who  ought  to  have  been  made 
parties,  as  in  such  case  it  may  be  taken  advantage  of  only  by  plea 
or  answer,  showing  who  are  the  necessary  parties,  and  making  the 
objection  of  a  want  of  parties  in  a  plain  and  explicit  manner,^*  and 
the  objection  of  multifariousness  cannot  be  sustained  where  the  com- 
plainants have  similar  interests,  and  seek  the  same  redress  for  a 
common  injury.*' 

29.  Amendments. — ^An  amendment  to  a  bill  may  be  allowed  on 
terms."  A  mere  bill  of  discovery  may  be  so  amended,  after  defend- 
ant has  answered,  as  to  pray  for  relief,*'  and  the  court  will  permit  a 
clerical  mistake  to  be  corrected  instanter  on  suggestion,  unless  the 
opposite  party  has  been  misled  by  it.**  Amendments  are  discretion- 
ary with  the  court,  and  an  appellate  court  will  not  attempt  to  control 
that  discretion.** 

30.  Custody  of  Documents. — Usually  the  court  will  not  compel  the 
impounding  of  a  document,  inspection  of  which  has  been  ordered, 
or  the  depositing  of  it  with  an  officer  of  the  court  or  a  third  person, 
and  the  owner  may  be  allowed  to  retain  the  possession  of  it  in  his 
hands  or  in  the  hands  of  his  attorney.  The  court  may,  howeyer, 
in  a  special  case,  order  its  deposit  in  safe  custody,  and  if  it  has  been 
deposited  under  an  order  to  produce,  the  party  is  entitled  to  with- 
draw it  after  a  reasonable  time  allowed  for  inspection.  And  if,  under 
an  order  of  court,  books  are  deposited  with  the  parts  not  relating 
to  the  controversy  sealed  up,  and  the  adverse  party  surreptitiously 
breaks  open  the  parts  so  sealed  up,  such  act  is  punishable  as  a  con- 
tempt of  court.** 

31.  Costs. — Under  the  old  bill  of  discovery  it  seems  to  have  been 
the  rule  that  the  plaintiff  in  the  bill  must  pay  to  the  defendant  all 
his  costs  on  the  discovery,  including  all  expenses  incurred  by  the 
defendant  in  resisting  motions  made  by  the  plaintiff,  except  that 
where  the  plaintiff  has  been  put  to  the  expense  and  trouble  of  extract- 
ing a  sufficient  answer  from  the  defendant,  or  of  "pruning  away  its 
impertinences,  he  should  have  the  costs  of  the  exceptions.  But  though 
the  plaintiff  should  pay  the  costs  of  discovery  in  the  first  instance, 

13.  Skinner  v.  Judson,  8  Conn.  528,      And  see  generally,  E^mrr;  Plead- 
21  Am.  Dec.  691.  ing. 

Note:  57  Am.  Dec.  380.  17.  Price  v.  Tyson,  3  Bland  (Md.) 

14.  Robinson    v.    Smith,    3    Paige  392,  22  Am.  Dec.  279. 

(N.  T.)  222,  24  Am.  Dec.  212.  18.  Howell  v.  Ashmore,  9  N.  J.  Eq. 

15.  Robinson  v.  Smith,  3  Paige  (N.  82,  57  Am.  Dec.  371. 

Y.)  222,  24  Am.  Dec.  212.  19.  Truly  v.  Lane,  7  Smedes  &  M. 

16.  Lancy  v.  Randlett,  80  Me.  169,   (Miss.)  325,  45  Am.  Dec.  305. 
13  Atl.  686,  6  A.  S.  R.  169.  20.  Note:  41  A.  S.  R.  388. 


Note:  45  Am.  Dec.  307. 
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they  may  await  the  result  of  the  stiit  at  law  and  be  taxed  there  as 
part  of  the  costs  of  the  suit  in  the  law  court.^ 

VI.  Pbockbdings  Subsequent  to  Discovery 

32.  Jurisdiction  to  Grant  Relief. — ^Where  it  is  proper  and  neces- 
sary to  go  into  a  court  of. equity  for  a  discovery,  the  court  will 
entertain  the>suit  for  the  purpose  of  relief  in  cases  of  fraud,  accident, 
mistake  and  account,  and  such  like  grounds  of  equitable  cognizance,* 
and,  having  jurisdiction  of  the  subject-matter,  in  case  relief  as  well 
as  discovery  is  prayed,  will  proceed  to  decide  the  cause  without  turn- 
ing the  parties  over  to  their  remedy  at  law,  notwithstanding  if  -such 
discovery  had  not  been  necessary  relief  could  have  been  obtained  at 
law,'  and  though  the  discovery  shows  the  proper  relief  to  be  on  an 
issue  that  ought  to  be  submitted  to  a  jury.*  Jurisdiction  in  equity  to 
obtain  discovery  and  give  relief  on  a  legal  cause  of  action,  is  limited  to 
cases  in  which  the  facts,  discovery  of  which  is  sought,  are  necessary 
to  the  complainant's  case,  and  a  case  on  a  legal  cause  of  action,  brought 
in  equity  for  discovery  and  relief,  will  be  dismissed  when  the  discovery 
prayed  related  to  matters  of  defense  which  the  complainant  anticipates 
the  defendant  will  interpose.*  It  is  only  when  reUef  as  well  as  discov- 
ery is  asked  that  there  can  be  a  hearing  on  the  merits,*  and,  of  course, 
the  merits  will  not  be  considered  nor  relief  granted  when  the  dis- 
covery is  sought  for  the  purpose  of  using  it  in  a  pending  action  at 
law.'  And  in  the  case  of  a  bill  for  discovery  and  equitable  relief, 
denial  of  the  discovery  is  no  ground  for  dismissing  the  bill,  as  the 
plaintifiF  may  make  out  his  case  without  discovery.*  But  to  guard 
ag£unst  discovery  being  employed  as  a  mere  pretext  for  bringing 
causes,  proper  for  a  court  of  law,  into  a  court  of  equity,  the  legal 

1.  Price  v.  Tyson,  3  Bland   (Md.)   law  by  requiring  discovery  in  a  proper 
392,  22  Am.  Dec.  279.  case,  but  will  not  retain  a  bill  seeking 

Note:  42  LJt.A.(N.S.)  280.  other  relief,  where  the  discovery  sought 

2.  Middletown  Bank  v.  Ross,  3  Conn,  is  the  only  equity. 

135,  8  Am.  Dec.  164.  4.  Lancy  v.  Randlett,  80  Me.  169, 

3.  Chichester  v.  Vass,  1  Munf.  (Va.)  13  Atl.  686,  6  A.  S.  R.  169. 
98,  4  Am.  Dec.  531.     See  also  Key-  Note:  Ann.  Cas.  1912 A  808. 
stone  Lumber  Yard  v.  Yazoo,  etc.,  R.  6.  Tranklin  Tp.  v.  Crane,  80  N.  J. 
Co.,  96  Miss.  116,  50  So.  445,  Ann.  Eq.  509,  85  Atl.  408,  43  L.R.A.(N.S.) 
Cas.    1912A    801,    holding    that    the  604.     See  also  State  v.  Denton,  229 
court,  having  taken   jurisdiction   for  Mo.  187,  129  S.  W.  709,  138  A.  S.  R. 
the    purpose    of   discovery,   had    the  417.    And  see  supra,  par.  13. 
power  to  proceed  to  enforce  penalties  6.  Price  v.  Tyson,  3  Bland   (Md.) 
imposed  by  authority  of  law  as  dis-  392,  22  Am.  Dec.  279. 
tingnished  from  penalties  arising  out  7.  Lyons  v.  Miller,  6  Qrat.   (Va.) 
of  contract.    But  in  Kinlock  v.  Ham-  427,  52  Am.  Dec.  129. 

lin,  2  Hill  Eq.  (S.  C.)  19,  27  Am.  Dec.       8."  Wistar  v.  MeManes,  54  Pa.  St. 
441,  the  court  said  that  equity  will   318,  93  Am.  Dec  700. 
assist  the  jurisdiction  of  a  court  of 
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action  will  be  dismissed  if  no  discovery  be  obtained,  though  the  com- 
plainant might  support  his  claim  by  evidence  unaided  by  the  answer 
of  the  defendant* 

33.  Review  of  Proceedings. — ^An  order  granting  or  refusing  to 
require  the  production  of  books  and  papers  is  regarded  as  a  mere 
interlocutory  order,  and  for  that  reason  not  the  subject  of  a  sepa- 
rate appeal,  unless  an  appeal  in  such  a  case  is  permitted  by  statute.*** 
But  if  the  party  has  refused  to  comply  with  the  order  and  the  court 
attempts  to  enforce  it  an  appeal  or  writ  of  error  will  lie  from  the 
order  imposing  the  punishment,**  and  an  order  directing  the  officers 
of  a-  defendant  corporation  to  produce  corporate  books  for  examina- 
tion before  trial,  the  failure  to  produce  which  would  result  in  the 
statutory  penalty  of  the  rendition  of  a  judgment  against  the  corpo- 
ration, has  been  held  to  be  a  final  decision  in  a  proceeding  collateral 
to  the  main,  action,  from  which  an  appeal  or  writ  of  error  could  be 
taken.*'  Such  an  order  is  reviewable  after  final  judgment  as  an 
intermediate  order  involving  the  merits,**  and  cannot  be  taken  up 
under  a  writ  of  review  where  the  statute  authorizes  such  writ  only 
where  no  appeal  is  provided.**  In  many  cases,  however,  it  has  been 
held  that  such  an  order  is  within  the  discretion  of  the  trial  court 
and  not  reviewable  unless  it  clearly  appears  that  the  discretion  was 
wrongfully  exercised  or  that  the  enforcement  of  the  order  would  work 
irreparable  injury.**  An  objection  to  a  bill  of  discovery  or  on  the 
proceedings,  which  constitutes  matter  of  exception,  must  be  made  in 
the  lower  court  in  apt  time,  as  it  is  too  late  to  raise  such  a  question  for 

9.  Note:  Ann.  Cas.  1912A  808.  in  a  proceeding  under  a  state  anti- 

10.  Note:  28  L.R.A.(N.S.)  516.  trust  statute,  for  the  production  by  a 
And  see  Appxal  and  Error,  vol.  2,  corporation  of  its  nonresident  officers 
p.  39  et  seq.  or  employees  whose  testimony  the  at- 

Mandamus  lies  to  compel  a  trial  tomey-general  desires  to  take,  as  well 
court  to  vacate  an  invalid  order  requir-  as  of  documents  in  the  possession  or 
ing  a  plaintiff  to  produce  its  books  under  the  control  of  such  officers  or 
and  papers  for  examination  by  defend-  employees,  when  such  statute  and  order 
ant.  International  Harvester  Co.  v.  have  been  interpreted  by  the  state 
Eaton  Circuit  Judge,  163  Mich.  55, 127  court  to  require  merely  a  bona  fide 
NT.  W.  695,  30  L.R.A.(N.S.)  580.  effort  to  comply  therewith.    Hammond 

11.  Lester  v.  People,  150  111.  408,  23  Packing  Co.  v.  Arkansas,  212  U.  S. 
N.  E.  387,  37  N.  E.  1004,  41  A.  S.  R.  322,  29  S.  Ct  370,  53  U.  S.  (L.  ed.) 
375;  State  v.  Superior  Court,  56  Wash.  530,  15  Ann.  Cas.  645. 

649,  106  Pae.  150,  28  L.R.A.(N.S.)  13.  Atchison,  etc.,  E.  Co.  v.  Burks, 
516.  78  Kan.  515,  96  Pac  950,  18  LJR.A. 

12.  Cassatt  v.  Mitchell  Coal  ft  Coke   (N.S.)  231. 

Co.,  150  Fed.  32,  81  C.  C.  A.  80,  10  14,  State  v.  Superior  Court,  56 
L.R.A.(N.S.)  99.  Wash.  649,  106  Pac  150,  28  LJl.A. 

The  federal  supreme  court  win  not    (N.S.)  516. 
relieve  from  the  consequence  of  an  ab-       15.  Notes:    41   A.   S.   B.   388;    29 
■olute  refusal  to  obey  an  order  passed   L.R.A.(N.S.)  516. 
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the  first  time  in  the  appellate  court,**  and  a  harmless  error  will  not 
result  in  a  reversal  of  the  judgment,  as  in  the  case  of  striMug  out 
interrogatories,  when  from  the  evidence  introduced  the  legal  effect  is 
the  same  as  if  they  had  not  been  stricken  out  and  had  been  answered.*' 

Uk  Zndr  T.  ItBatL  7  3medflB  ft  IL      17.  Byers  t.  Fo^er,  12  Adc  218, 
(Miafc)  ^,  46  JJtL  Deo.  305.  *   54  Am.  Dee.  271. 
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I.  Imtbodvctokt 

1.  Scope  of  Article. — ^The  treatment  of  the  subject  of  this  title  is 
confined  to  a  consideration  of  the  general  nature  of  dismissal,  dis- 
continuaDce  and  nonsuit;  the  character  and  purpose  of  retraxit; 
voluntary  and  involuntary  termination  of  actions  by  dismissal  or 
nonsuit;  reinstatement  of  dismiasa]  causes;  the  effect  as  between  parties 
and  as  between  various  courts  of  this  method  of  termination  of  actions; 
and,  incidentally,  such  principles  of  appeal  and  error  as  are  incident 
to  the  subject.  Matters  relating  to  dismissal,  discontinuance  and  non- 
suit in  particular  actions  or  proceedings  are  treated  under  other  and 
more  appropriate  headings,  as,  for  example,  dismissal  of  appeal,^ 
dismissals  in  bankruptcy,*  in  suits  to  quiet  title,*  in  criminal  actions 
and  proceedings,*  and  in  probate  proceedings.' 

2.  Definitions  and  Nature. — ^A  dismissal  of  a  case  is  an  order  for 
its  termination  without  a  trial  of  any  of  the  issues  involved  in  it.*  A 
nolle  prosequi  has  been  defined  as  an  agreement  not  to  proceed  further 
in  the  suit,  as  to  the  particular  person  or  cause  of  action.'    A  dis- 

1.  See  AppKAti  AKD  Erbor,  toI.  2,  Ini<orication8. 
p.  168.  5.  See  WmiA 

2.  See  Banebuptcy,  vol.  3,  p.  206  6.  Braekenridge  ▼.   Stato,  27   Tex. 
et  seq.  App.  513, 11  S.  W.  630,  4  L.B.A.  360. 

3.  See  Clodd  on  Tnu,  vol.  5,  p.  7.  Minor  t.  Mechanics  Bank.  1  Pet 
681  et  seq.  46,   7  17.   S.    (L.  ed.)    47;   Hale  y. 

4.  See  generally,  Cruonal  Law,  voL  Gvowell,  2  Fla.  534,  50  Am.  Dee.  301. 
8,  p.  152  et  seq.:  ImnonaNTS  and 
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continuance  at  common  law  was  a  failure  to  continue  the  cause  regu- 
larly from  day  to  day,  or  from  term  to  term,  between  the  commence- 
ment of  the  suit  and  final  judgment,  and  if  there  was  any  lapse  the 
plaintiff  had  to  begin  anew.  Generally  discontinuances  under  that 
rigid  system  were  due  to  the  failure  of  tiie  litigant  to  observe  the  rule 
that  continuances  were  to  be  formally  entered.  Statutes  in  some  juris- 
dictions dispense  with  the  necessity  of  the  entry  of  formal  continu- 
ances in  order  to  keep  a  case  in  court.  Under  the  operation  of  such 
statutes  and  in  modern  practice  the  term  discontinuance  is  used  as 
indicating  that  the  plaintiff  has  taken  a  nonsuit  or  that  there  has  been 
a  dismissal.^  A  nonsuit  has  been  defined  as  a  renunciation  of  a 
suit  by  the  plaintiff  or  demandant,  most  commonly  upon  the  dis- 
covery of  some  error  or  defect,  when  the  matter  is  so  far  proceeded  in 
that  tibe  jury  are  ready  to  deliver  their  verdict.*  Motions  for  a  judg- 
ment of  nonsuit  and  for  a  directed  verdict  in  the  defendant's  favor  are 
"tantamount  to  demurrers  to  the  evidence,  and  the  same  rule  for 
determining  the  sufl[iciency  of  the  testimony  is  applicable  to  each." 
As  distinguished  from  a  dismissal,  a  discontinuance,  or  a  nonsuit,  a 
technical  retraxit  is  where  the  plaintiff  comes  personally  into  court 
after  his  declaration  or  complaint  is  filed  there,  and  says  that  he  will 
not  proceed  with  it  on  an  acknowledgment  that  he  has  no  cause  of 
action.^^  The  distinction  between  retraxit  and  nonsuit  has  been 
defined  by  Blackstone  (3  Bla.  Com.  296)  as  follows:  "A  retraxit 
differs  from  a  nonsuit,  in  that  the  one  is  negative  and  the  other 
positive;  the  nonsmt  is  a  mere  default  and  neglect  of  the  plaintiff, 
and  therefore  he  is  allowed  to  begin  his  suit  again,  upon  the  payment 
of  costs ;  but  a  retraxit  is  an  open  and  voluntary  renunciation  of  his 
suit  in  court,  and  by  this  he  forever  loses  his  action."  *• 

3.  In  What  Court  Ordered  or  Taken.^— The  dismissal  of  an  action 
was  unknown  at  common  law,  this  method  of  disposing  of  suits  being 
confined  to  those  in  equity.    In  statutes  and  under  codes  generally, 

8.  English  v.  Dickey,  128  Ind.  174,  holding  that  a  judgment  of  dismissal  is 
27  N.  E.  495, 13  LJlA.  40;  GJermania  in  effect  a  mere  judgment  of  nonsuit. 
F.  Ins.  Co.  V.  Francis,  52  Miss.  457,       10.  Sorenson  v.  Smith,  65  Ore.  78, 
24  Am.  Rep.  674.  129  Pac  757, 131  Pac.  1022,  Ann.  Cas. 

9.  Dana  v.  GiU,  5  J.  J.  Marsh.  1915A  1127,  51  L.R.A.(N.S.)  612. 
(Ky.)  242,  20  Am.  Dec.  255.  See  also  11.  Thomason  v.  Odum,  31  Ala.  108, 
Little  Rock,  etc.,  R.  Co.  v.  Manees,  49  68  Am.  Dec.  159.  See  also  Lowry  v. 
Ark.  248,  4  S.  W.  778,  4  A,  S.  R,  45,  McMillan,  8  Pa.  St.  157,  49  Am.  Deo. 
holding  that  the  words  "snffer  a  non-  501;  McPherson  v.  Swift,  22  S.  D. 
suit"  in  a  statute  of  limitations  extend-  165,  116  N.  W.  76,  133  A.  S.  R.  907. 
ing  the  time  for  bringing  a  new  action,       Note:  132  A.  S.  R.  162. 

indude  not  only  a  nonsuit  as  under-       12.  Thomason  v.  Odum,  31  Ala.  108, 
stood  at  common  law,  but  also  a  volun-  68  Am.  Dee.  159,  quoting  this  and 
tary  dismissal  by  the  plaintiff;   and  other     authorities     and     eommenting 
Hoover  v.  King,  43  Ore.  281,  72  Pac  thereon. 
880,  99  A.  S.  R.  754,  65  L.R.A.  790, 
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"dismissal"  is  now  frequentiy  used  interchangeably  with  "nonsuit," 
and  applies  to  both  actions  at  law  and  suits  in  equity.  Ordinarily 
the  term  "discontinuance"  is  one  which  is  exclusively  known  in  pro- 
ceedings at  law,*'  and  the  rule  that  a  nonsuit  is  appropriate  only  in  an 
action  at  law  and  cannot  be  employed  in  a  suit  in  equity  is  of  general 
application  except  where  superseded  by  statutory  procedure.**  In  a 
case  where  the  powers  of  a  chancellor  and  a  judge  at  common  law  are 
combined,  it  has  been  held  that  the  fact  that  an  entry  is,  by  mistake, 
a  judgment  of  nonsuit,  instead  of  a  decree  of  dismissal  for  want  of 
prosecution,  will  not  deprive  the  plaintiff  of  the  right  to  sue  again  on 
the  same  cause  of  action;  the  judgment  of  nonsuit,  not  being  a  bar  at 
common  law,  will  not  be  construed  as  a  decision  on  the  merits  in  a 
suit  in  equity.*' 

II.  VoiuNTABY  Termination 

4.  When  Dismissal  May  Be  Taken  as  of  Right. — A  plaintiff  may 
discontinue  or  become  nonsuited  before  a  trial  on  the  merits,  because 
of  an  evident  inability  to  support  his  case  by  proof.*'  For  instance, 
where  a  deposition  vital  to  the  case  is  relied  on  for  evidence  therein, 
and  this  has  been  suppressed  by  an  adverse  ruling  of  the  court,  a 
nonsuit  is  proper.*^  After  the  trial  has  begun,  the  right  to  take  a  dis- 
missal, discontinuance  or  nonsuit,  as  of  course,  depends  upon  the 
time  and  condition  of  the  case,  controlled  by  the  statutes  and  practice 
in  the  particular  jurisdiction,  some  courts  holding  that  this  right 
exists  at  any  time  before  the  iinal  submission  of  the  case  to  the  court 
or  jury,**  while  in  other  jurisdictions  it  is  the  rule  that  the  right  may 
be  exercised  at  any  time  before  verdict  has  been  rendered  or  the 
finding  of  the  court  has  been  announced.**  This  right  may  be  exer- 
cised because  of  an  adverse  ruling  of  the  court,  as  upon  the  refusal 

13.  French  v.  French,  8  Ohio  21^  395;  Linman  ▼.  Riggins,  40  La.  Ann. 
31  Am.  Dec.  441.  761,  5  So.  49,  8  A.  S.  R.  549. 

14.  Gamer  v.  Garner,  72  S.  C.  437,  See  infra,  par;  7,  8,  and  9  as  to 
52  S.  £.  194,  5  Ann.  Cas.  210  and  what  constitutes  final  submission  of 
note.  cause. 

15.  Note:  5  Ann.  Cas.  212.  19.  Huffstutler  v.  LouisvUle  Packing 

16.  Lumansky  v.  Tessier,  213  Mass.  Co.,  154  Ala.  291,  45  So.  418,  129  A. 
182,  99  N.  E.  1051,  Ann.  Cas.  1913E  S.  R.  57, 15  LJl.A.(N.S.)  345;  Cooney 
1049.  V.    Sweat,   133    Ga.   511,    66    S.   E. 

17.  Douglass  V.  Montgomery,  etc.,  257,  25  LJIA.(N.S.)  758;  Deneen  v. 
B.  Co.,  37  Ala.  638,  79  Am.  Dec.  76.  Houghton  County  St.  R.  Co.,  150  Mich. 

18.  Bee  Bldg.  Co.  v.  Daltcm,  68  Neb.  235,  113  N.  W.  1126,  13  Ann.  Caa, 
38,  93  N.  W.  930,  4  Ann.  Cas.  508;  134. 

Snyder  v.  Collier,  85  Neb.  552,  123  N.       Notes:  50  Am.  Dee.  394;  Ann.  Caa. 

W.  1023, 133  A.  8.  R.  682;  Texas,  etc.,  1913D  527. 

Ry.  Co.  V.  Miller,  79  Tex.  78,  15  S.      See  also  infra,  par.  5. 

W.  264,  23  A.  S.  R.  308,  11  L.R.A. 
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to  permit  the  plaintiff  to  amend  his  complaint  after  issue  joined,** 
or  when  the  plaintiff  is  surprised  by  the  rejection  of  his  evidence.* 
The  right  to  dismiss  may  not,  however,  be  reserved  by  counsel.*  As 
a  general  rule  an  equity  court  will  allow  the  plaintiff  to  dismiss  his  suit 
at  any  time  before  the  hearing,  upon  payment  of  costs; '  but  a  plain- 
tiff may  not  have  his  suit  dismissed  as  of  right  on  paying  costs  after 
hearing  begun  before  either  a  master  or  the  court  where  such  dis- 
missal would  be  inequitable  to  the  defendant  or  would  substantially 
prejudice  such  rights  as  the  defendant  may  have  acquired  in  the  due 
course  of  the  action.* 

5.  After  Verdict  but  before  Judgment. — ^Under  the  early  English 
law- and  practice,  a  plaintiff  could  take  a  nonsuit  after  a  general 
verdict  against  him,  and  had  the  right  voluntarily  to  discontinue  or 
dismiss  his  action  after  an  adverse  decision.  But  the  injustice  of  the 
rule  to  a  defendant  and  a  purpose  to  protect  his  rights  brought  modi- 
fications by  statutes  and  decisions  of  the  courts,  so  that  finally  it 
became  settled  at  common  law  that  a  plaintiff  could  not  dismiss  as 
a  matter  of  right  where  it  would  prejudice  the  rights  of  the  defendant 
acquired  in  the  due  course  of  the  action.  Accordingly  it  is  now  gen- 
erally held  that  a  plaintiff  has  no  right  to  take  a  voluntary  nonsuit 
or  dismissal  after  a  verdict  has  been  rendered  but  before  judgment 
has  been  entered ;  •  and  this  has  been  held  to  mean  after  the  jurj' 
have  agreed  on  and  sealed  their  verdict  even  though  such  verdict  has 
not  been  formally  announced  or  accepted  in  court,*  or  after  a  verdict 
has  been  returned  and  handed  to  the  plaintiff's  counsel  or  other  person 
directed  by  the  court  to  receive  it.^  Furthermore  it  has  been  held 
that  where  the  jury  after  rendering  a  verdict  return  to  the  jury  room 
to  correct  a  mere  formal  defect  in  the  verdict,  it  is  then  too  late  for 
the  plaintiff  to  attempt  to  take  a  nonsuit.*  As  distinguishing,  how- 
ever, the  effect  of  a  verdict  in  favor  of  the  plaintiff  from  one  adverse 
to  him,  it  has  been  held  that  where  an  action  in  tort  is  brought  against 
several  defendants,  and  a  verdict  is  awarded  for  the  plaintiff,  he  may, 
after  verdict,  enter  a  nolle  prosequi  as  to  some  of  them,  and  take  his 
judgment  against  the  rest.* 

20.  Ludeman  v.  Hirth,  96  Mich.  17,  D.   436,  131   N.   W.   507,  Ann.  Cas. 

55  N.  W.  449,  35  A.  S.  R.  588.  1913D  523  and  note. 

1.  Easterling  v.  Blythe,  7  Tex.  210,       Note:  50  Am.  Dec  394. 

56  Am.  Dec.  45.  6.  Note:  Ann.  Cas.  1913D  526. 

2.  Note:  4  Ann.  Cas.  510.  7.  Merchants'  Bank  v.  Rawls,  7  Qa, 

3.  Nashaa,  etc.,  R.  Corp.  t.  Boston,  191,  50  Am.  Dec.  394  and  note;  Brans- 
etc.,  R.  Corp.,  164  Mass.  222,  41  N.  E.  wick  Grocery  Co.  v.  Brunswick,  etc,' 
268,  49  A.  S.  R.  454.  R.  Co.,  106  Qa.  270,  32  S.  E.  92.  71 

4.  Lumiansky  t.  Tessier,  213  Mass.  A.  S.  R.  249. 

182,  99  N.  E.  1051,  Ann.  Cas.  1913E       8.  Note:  Ann.  Cas.  1913D  526. 
1049;  Gray  v.  Ames,  220  HI.  251,  77  N.       9.  Hardy  v.  Thomas,  23  Miss.  544, 
B.  219,  5  Ann.  Cas.  174.  57  Am.  Dec.  152. 

Note:  Ann.  Cas.  1913D  526.  See  also  infra,  par.  15,  16. 

6.  Van  Wagenen  v.  Chladek,  27  S. 
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6.  After  Finding  but  before  Judgment — The  general  rule  is  that, 
in  an  action  tried  by  the  court  without  a  jury,  a  plaintiff,  after  a  find- 
ing or  decision  by  the  court  has  been  announced,  cannot  as  of  right 
dimniaB  his  action.  In  order  that  an  announcement  of  a  finding  may 
be  sufficient  to  bar  a  plaintiff's  right  to  dismiss  his  action,  the  mere 
entry  by  the  judge  on  his  docket  is  not  sufficient,  but  it  must  be  made 
orally,  in  open  court,  or  by  means  of  a  public  record,  or  in  some 
manner  which  will  give  notice  of  the  ruling  to  the  parties,  as,  for 
instance,  by  entering  it  upon  the  order  book  or  minute  docket  of  the 
court.  A  mere  intimation  by  the  court  as  to  what  its  judgment  will 
be  has  been  held  not  such  an  announcement  of  a  finding  as  will  pre- 
clude a  plaintiff's  right  to  take  a  dismissal,  nor  can  language  of  the 
court,  in  speaking  of  the  evidence  necessary  to  sustain  one  branch  of 
the  case,  be  construed  to  be  such  an  announcement.  A  motion  to 
dismiss  comes  too  late,  however,  where  the  court  has,  after  the  sub- 
mission of  the  cause,  announced  its  decision  to  be  adverse  to  the  plain- 
tiff, or  announced  that  the  plaintiff  is  not  entitled  to  a  decree.  On 
this  point  the  authorities  are  at  variance,  however,  for  the  rule  has 
l>een  declared  that  the  plaintiff  has  the  right  to  take  a  nonsuit  after 
the  court  has  announced  its  opinion  and  before  a  note  thereof  is 
enteredi  Accordingly  it  has  been  held,  in  an  action  of  replevin,  that 
it  was  not  too  late  fcrr  the  plaintiff  to  submit  to  a  nonsuit  when  the 
court  found  the  issues  for  the  defendant  and  entered  such  finding  on 
its  minutes,  but  reserved  an  undetermined  question  of  damages.*^ 
There  must,  however,  be  no  reserved  question  of  law.  For  instance, 
if  a  cause  is  tried  before  the  court  without  a  jury  and  the  plaintiff's 
case  depends  upon  evidence  which  is  objected  to,  but  the  objection  is 
not  passed  upon  until  the  court  announces  its  final  decision,  and 
therein  sustains  the  objection,  the  plaintiff  has  the  right,  of  which 
the  court  cannot  deprive  him,  at  once  to  take  a  judgment  of  nonsuit 
to  be  entered,  as  he  could  have  done  had  the  court  excluded  the  evi- 
dence when  it  was  offered.*^ 

7.  Final  Submission  on  Trial  by  Jury. — ^Under  statutes  providing 
that  a  plaintiff  may  dismiss  his  action  before  the  final  submission  of 
the  case  to  the  jury,  or  to  the  court,  where  the  trial  is  by  the  court, 
the  question  has  of|en  arisen  as  to  what  circumstances  amount  to  a 
final  submission  depriving  the  plaintiff  of  the  right  to  take  a  voluntary 
dismissal.  The  prevailing  rule,  on  a  trial  before  a  jury,  seems  to  be 
that  there  can  be  no  submission  of  a  case  to  a  jury  until  all  questions 
of  law  have  been  disposed  of  by  the  court,  instructions  and  papers 
have  been  actually  delivered  to  the  jury,  and  they  are  authorized, 
without  further  interposition  or  control  of  the  court,  to  proceed  to  a 
judicial  examination  of  the  issues  of  fact  submitted  to  them.    There  is 

10.  Note:  Ann.  Cas.  1913D  528.        285, 10  S.  E,  411,  25  A.  S.  R.  894. 

11.  Thraehear  v.  Ballard,  33  W.  Va. 
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no  final  submission  when  proof  has  been  made  by  affidavit  and  inter- 
rogatories, constituting  a  defense,  which  on  the  trial  would  entitle 
the  defendant  to  judgment,  nor  where  the  case  has  been  submitted 
to  the  jury,  who,  after  retiring,  return  to  receive  new  instructions, 
the  first  having  been  withdrawn.  As  it  is  generally  considered  that 
under  such  a  statute,  a  plaintiff  has  a  right  to  take  a  nonsuit  at  any 
time  before  the  jury  has  actually  retired,  so  it  has  been  held  that  there 
is  no  final  submission  at  the  time  the  court  indicates  that  it  will  sus- 
tain a  motion  to  direct  the  jury  to  return  a  verdict  in  favor  of  the 
defendant,  nor  when  such  a  motion  has  been  sustained.  On  the  con- 
flict of  authority  upon  the  last  point,  it  is  held  in  some  cases  that 
where  the  case  is  submitted  on  a  demurrer  to  the  evidence,  there  is 
such  a  final  submission  that  the  absolute  right  to  dismiss  is  lost,  but 
that  it  lies  in  the  discretion  of  the  court  to  grant  a  motion  to  dismiss.** 

8.  Final  Submission  on  Trial  by  Court. — ^When  the  case  is  tried 
by  the  court  there  is  a  final  submission  when  the  cause  has  been  argued 
and  the  court  has  found  the  facts  and  stated  its  conclusions  of  law, 
or  when  a  decision  has  been  agreed  upon.  The  court  cannot  take  a 
question  of  law  under  advisement  and  then  decide  the  whole  case 
without  giving  the  plaintiff  an  opportunity  to  dismiss  the  action. 
And  so,  a  plaintiff  may  move  for  a  dismissal  if  the  case  be  submitted 
to  the  court  and  then  by  agreement  the  court  withdraw  the  submis- 
sion, or  where  the  parties  have  agreed  to  submit  the  case  on  briefs  and 
before  the  briefs  are  filed;  and  where  a  judgment  is  prematurely 
rendered  before  the  cause  is  finally  submitted,  there  is  no  such  final 
submission  as  will  deprive  the  plaintiff  of  his  right  to  dismiss.** 

9.  Final  Submission  in  Equity. — In  equity,  a  submission  of  a  case 
to  the  court  on  a  bill  and  answer  is  a  final  submission,  and  the  cause 
may  not  thereafter  be  dismissed.  So  also  it  has  been  held  that  the 
submission  of  a  case  on  demurrer  to  an  answer  is  final  unless  leave  be 
obtained  to  reply  or  amend.  There  is  no  final  submission,  however, 
after  a  cause  has  been  once  submitted,  if  a  new  issue  be  tendered  by  an 
amended  petition,  nor  where  an  action  has  been  tried  and  submitted 
but  the  order  of  submission  has  been  set  aside  and  leave  granted  to 
amend.  Nor  does  the  submission  of  particular  questions  of  fact  in  an 
equity  case  for  a  jury's  determination,  or  to  reforms  for  a  trial  of  the 
facts,  constitute  a  final  submission  of  the  cause.** 

10.  Judicial  Discretion. — ^When  the  time  has  passed  for  the  plain- 
tiff as  of  right  to  dismiss  or  discontinue  his  suit,  he  may  nevertheless 
be  permitted  to  do  so  by  leave  of  the  court  at  any  time  before  final 
judgment  is  entered.  Whether  such  leave  should  be  granted  is  ordi- 
narily within  the  discretion  of  the  court.**    And  so,  though  on  a 

12.  Bee  BIdg.  Co.  v.  Dalton,  68  Neb.  13.  Note:  4  Ann.  Cas.  510. 

38,  93  N.  W.  930,  4  Ann.  Cas.  508.  14.  Note:  4  Ann.  Cas.  510. 

Note :  4  Ann.  Cas.  510.  15.  Robinson  t.  Exempt  Fire  Co.. 
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submission  of  a  case  on  a  demurrer  to  the  evidence  the  plaintiff's  abso- 
lute right  to  dismiss  without  prejudice  may  be  lost,  the  court  may 
nevertheless,  in  the  just  exercise  of  its  discretionary  power,  permit  the 
plaintiff  to  dismiss  his  case ;  ^*  and  likewise,  where  there  are  several 
defendants,  and  against  one  of  them  there  is  no  evidence,  it  has 
been  held  proper  to  allow  a  dismissal  as  to  him  even  after  a  verdict  has 
been  rendered.*^  Yet  it  is  not  a  matter  of  discretion  when  a  discon- 
tinuance on  a  plaintiff's  application  would  deprive  a  defendant  of 
the  right  to  have  the  case  disposed  of  on  other  grounds  properly  before 
the  court.** 

11.  Necessity  for  Leave  or  Order  of  Court. — Though  it  is  a  rule 
that  a  plaintiff  in  common  law  causes  has  a  right  to  dismiss  or  dis- 
continue his  suit,  if  he  proceed  to  this  end  in  apt  and  proper  time, 
yet  it  should  be  understood  that  this  right  is  in  general  exercisable 
only  in  conformity  with  the  proper  practice;  that  is,  that  though 
it  may  be  a  matter  of  right,  nevertheless  an  order  of  court  should  be 
duly  entered.  A  distinction  has  been  drawn  between  a  case  tried 
before  a  jury  and  one  tried  without  a  jury,  it  being  considered  in  the 
latter  case  that  after  the  trial  has  begun  and  the  evidence  is  closed, 
but  before  the  case  is  finally  submitted  to  the  court  for  decision,  the 
plaintiff  has  \io  right  to  discontinue  his  suit  without  permission  of 
the  court.*'  And  while  it  is  the  general  rule  that  a  complainant  in 
an  equity  suit  may  dismiss  his  bill  at  any  time  before  the  hearing,  it, 
is  equally  well  settled  that  he  cannot  do  so  without  an  order  of  court, 
this  practice  implying  a  certain  discretion  on  the  part  of  the  court 
to  refuse  such  order,  if,  under  the  particular  facts  of  the  case,  a  dis- 
missal would  be  prejudicial  to  the  rights  of  the  defendant.**  There- . 
fore,  the  entry  of  an  order  of  dismissal  on  the  appearance  docket  is 
not  sufiBcient,  where  no  order  of  dismissal  has  been  granted  by  the 
court  And  though,  after  service  of  a  copy  of  the  complaint,  no 
answer  setting  up  a  counterclaim  being  put  in,  the  plaintiff  has  the 
light  to  discontinue  his  action  without  leave  of  the  court,  this  cannot 
be  done  merely  by  serving  a  notice  of  discontinuance;  an  order  must 
also  be  entered.*  Certainly,  where  proof  has  been-  taken  in  an  equity 
cjuse,  the  plaintiff  cannot  discontinue  the  suit  with  the  right  of  bring- 
ing it  anew,  otherwise  than  by  obtaining  an  order  of  the  court  that 

103  Cal.  1,  36  Pao.  955,  42  A.  S.  R.  129  N.  W.  525,  Ann.  Gas.  1912A  1120. 

93,  24  L.R.A.  715;  Hunt  v,  Morris,  6  19.  Hunt  v.  Morris,  6  Mart.  0.  S. 

Mart.  0.  S.  (La.)  676,  12  Am.  Dec.  (La.)  676,  12  Am.  Dee.  489. 

489.  20.  Long  v.  Anderson,  48  Fla.  279, 

Note:  Ann.  Cas.  1913D  527.  37  So.  216,  5  Ann.  Cas.  846  and  note; 

16.  Bee  Bldg.  Co.  v.  Dalton,  68  Neb.  Nashua,  etc.,  R.  Corp.  v.  Boston,  etc, 
38,  93  N.  W.  930,  4  Ann.  Cas.  508.  R.  Co.,  164  Mass.  222,  41  N.  E.  26*. 

17.  Note:  Ann.  Cas.  1913D  527.  49  A.  S.  R.  454. 

18.  Puffer  V.  Welch,  144  Wis.  506,  1.  Note:  5  Ann.  Cas.  850. 
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the  bill  be  dismissed  without  prejudice.'  And  after  a  decree  has  been 
rendered  whereby  a  defendant  has  acquired  rights  either  as  against 
the  complainant  or  as  against  a  codefendant,  the  complainant's  bill 
cannot  be  dismissed  without  the  consent  of  all  parties  interested  in  the 
decree,  or  even  with  such  consent  except  on  a  rehearing  or  on  a  specific 
order  made  by  the  court.  Under  a  statute  authorizing  a  dismissal  by 
the  plaintiff  himself  by  a  written  request  to  the  clerk  filed  among  the 
papers  in  the  case  at  any  time  before  trial,  the  dismissal  to  be  made  by 
entry  in  the  clerk's  register,  the  court  retains  jurisdiction  until  the 
entry  of  judgment  of  dismissal  by  the  clerk.  Statutes  authorizing  a 
dismissal  by  the  plaintiff  in  vacation  in  the  clerk's  office  have  been 
variously  construed.  In  some  cases  the  statute  is  considered  as  appli- 
cable to  equity  causes,  while  in  other  cases  it  has  been  held  applicable 
only  to  common-law  causes  and  not  to  proceedings  in  equity.  In 
equity  causes  an  order  of  the  court  fixing  the  terms  of  the  dismissal 
is  deemed  necessary.* 

12.  Dismissal  by  Coplaintiff  of  Entire  Action. — As  a  general  rule, 
one  of  two  or  more  plaintiffs  cannot  dismiss  the  entire  action  without 
the  consent  of  his  coplaintiffs,*  unless  it  can  be  shown  that  the  prose- 
cution of  the  suit  would  result  injuriously  to  him  and  there  is  no 
offer  to  indemnify  him  against  loss.'  The  general  rule  above  stated 
is  not,  however,  a  uniform  one,  for  it  has  been  held  that  an  action  on 
a  joint  bond  may  be  dismissed  by  one  of  the  joint  obligees.  Where 
a  member  of  a  class,  such  as  creditors,  has  commenced  a  proceeding 
which  inures  to  the  benefit  of  other  members  of  the  class,  the  original 
plaintiff  cannot,  as  a  matter  of  right,  dismiss  the  proceeding  after 
other  members  of  the  class  have  become  parties  thereto  by  filing  their 
claims.  But  upon  being  satisfied  that  the  interests  of  all  of  the  par- 
ties, including  the  creditors,  will  be  advanced  by  a  dismissal  of  the 
bill,  the  court  has  power  to  permit  its  dismissal  even  against  the  objec- 
tion of  some  of  the  creditors.'  Even  in  such  cases  it  is  .said,  however, 
the  one  who  brings  such  an  action  has  the  right  to  control  it  and  may 
abandon  or  discontinue  it  at  pleasure  until  another  creditor  has  been 
made  a  party  or  has  acquired  rights  thereon.^  But  a  nonsuit  will  be 
entered  as  to  all  the  plaintiffs  where  one  of  the  several  coplaintiffs 
shows  to  the  court  that  the  action  was  brought  without  his  knowledge 
or  authority,  and  requests  to  be  nonsuited.  And  an  offer  of  indemnity 
by  the  other  plaintiffs  to  the  petitioning  plaintiff,  not  made  till  after 
the  presentation  of  such  petition,  will  not  ordinarily  prevent  a  non- 

2.  French  v.  French,  8  Ohio  214,  31   93  Ark.  447,  125  S.  W.  139,  20  Ann. 
Am.  Dec.  441.  Cas.  1002  and  note. 

Note:  71  A.  S.  R.  254.  6.  Note:  20  Ann.  Cas.  1005. 

3.  Note:  5  Ann.  Cas.  850.  7.  Hirshfeld  v,  Fitzgerald,  157  N. 

4.  Note:  20  Ann.  Cas.  1005.  Y.  166,  51  N.  E.  997,  46  h.RA.  839. 

5.  Ingham  Lumber  Co.  v.  Ingersoll, 
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suit.*  A  different  rule  applies  to  suits  by  copartneisbips  in  view  of 
the  power  of  each  partner  to  manage  the  suite  of  the  firm.  But  even 
in  such  cases  the  power  of  a  partner  to  dismiss  the  suits  of  the  firm 
is  not  unqualified,  and  he  will  not  be  permitted  to  do  so  to  the  prejudice 
of  the  rights  of  his  copartner,'  ias  where  the  partner  is  acting  in 
collusion  with  the  defendant,  or  where  the  action  is  to  recover  the 
value  of  a  gift  of  partnership  property  made  without  the  consent  of 
the  partners.** 

13.  Dismissal  by  Coplaintiff  as  to  Himself. — Ordinarily  one  of  two 
or  more  plaintiffs  may  dismiss  the  action  as  to  himself,  upon  equitable 
terms  such  as  the  payment  of  costs;  and  it  has  been  said  tiiat  a  coplain- 
tiff should  not  be  required  to  prosecute  an  unjust  case  or  one  which 
is  contrary  to  his  interests,  especially  when  the  other  parties  are 
authorized  by  statute  to  make  him  a  compulsory  party  defendant  if 
his  presence  is  deemed  necessary.  Where  a  plaintiff  is  improperly 
joined  in  the  suit,  or  where  his  interest  in  the  subject  matter  thereof 
is  not  established,  the  suit  may  be  dismissed  as  to  him;  and  likewise 
a  party  who  is  made  a  coplaintiff  without  his  consent  may  have  his 
name  stricken  out  or  may  have  the  bill  dismissed  as  to  himself. 
According  to  some  decisions,  although  the  consent  of  all  the  plain- 
tiffs is  not  indispensable  to  the  dismissal  of  a  suit  by  one  of  them,  a 
coplaintiff  who  has  voluntarily  joined  in  the  suit  will  not  be  permitted 
to  withdraw  as  a  matter  of  course,  that  is,  he  will  not  be  allowed  to 
withdraw  except  for  good  cause.  Nor  will  a  plaintiff  be  permitted 
to  withdraw  if  his  coplaintiffs  will  be  injured  thereby,  especially  where 
the  dismissal  as  to  the  moving  plaintiff  would  prevent  his  coplaintiffs 
from  continuing  the  prosecution  of  the  suit.  And  leave  to  discon- 
tinue by  a  coplaintiff  who  has  failed  to  establish  his  claim  is  within 
the  sound  discretion  of  the  presiding  judge.** 

14.  Dismissal  as  between  Plaintiff  and  His  Attorney. — It  is  gen- 
erally held  that  the  plaintiff  in  an  action  at  law  or  a  complainant  in 
chancery  may  dismiss  the  suit  without  the  knowledge  or  consent  of  his 
attorney  or  solicitor.**  And  a  statute  giving  attorneys  a  lien  on  the 
cause  of  action  for  their  fees  does  not  deprive  the  plaintiff  of  the  right 
to  dismiss  the  suit  against  their  will,  or  entitle  them  to  be  made 
parties,  with  a  right  to  prosecute  the  action  to  protect  their  own  inter- 
ests.** It  has  been  held,  however,  that  a  party  must  be  heard  in  court 
through  his  attorney,  when  he  has  one,  and  that  the  court  has  no 

8.  Brown  v.  Wentworth,  46  N.  H.  65  N.  E.  690,  93  A.  S.  B.  165  and 
490,  88  Am.  Dee.  223.  note;  Gibson  v.  Neison,  111  Minn.  183, 

9.  Ingham  Lumber  Co.  v.  IngersoU,  126  N.  W.  731,  137  A.  S.  R.  549  and 
93  Ark.  447,  125  S.  W.  139,  20  Ann.  note,  31  L.R.A.(N.S.)  523. 

Gas.  1002  and  note.  13.  Tompkins  v.  Nashville,  etc.,  B. 

10.  Note:  20  Ann.  Cas.  1005.  Co.,  110  Tenn.  157,  72  S.  W.  116,  100 

11.  Note:  20  Ann.  Cas.  1005.  A.  S.  R.  795,  61  L.R.A.  340  and  uota. 

12.  Cameron  v.  Boeger,  200  111.  84, 
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authority  to  recognize  anyone  in  the  conduct  or  disposition  of  the 
case  except  the  attorneys  of  record,  and  hence,  that  a  judgment  of  dis- 
missal, entered  upon  a  stipulation  prepared  and  presented  by  the  de- 
fendant's attorneys  and  signed  by  the  plaintiff,  should  be  set  aside  on 
motion  of  the  plaintiff's  attorneys;  a  distinction  being  stated  between 
the  power  of  a  party  to  control  the  course  of  the  action  in  court,  and 
the  right  of  a  party  to  compromise,  settle,  and  acknowledge  satisfac- 
tion of  the  claim  on  which  the  action  is  based.^*  And  under  his 
general  authority  and  exclusive  control  of  the  remedy,  an  attorney 
may  dismiss  or  discontinue  the  action  without  prejudice,  and  hw 
client  is  bound  by  his  act.  But  he  is  not  as  a  general  rule  held  to  have 
implied  authority  to  enter  a  retraxit.^'  This  authority  to  bind  his 
client  by  any  action  with  respect  to  the  remedy  to  be  pursued  is  to  be 
distinguished  from  the  want  of  power  of  an  attorney  to  bind  his 
client  in  any  matter  affecting  the  merits  of  the  action,  and  so  an  attor- 
ney cannot  dismiss  a  suit  on  any  stipulation  involving  a  compromise 
of  the  case  or  a  final  disposition  of  the  cause  of  action.^*  Questions 
relating  to  the  dismissal  of  a  cause  by  stipulation,  with  or  without 
the  consent  of  the  attorneys  of  record  in  the  case,  are  considered  under 
another  title  heading.*' 

15.  Dismissal  as  to  One  or  More  Codefendants  Generally. — ^As 
a  rule  a  plaintiff  may,  in  an  action  in  form  ex  delicto  against  several 
defendants,  enter  a  nolle  prosequi  as  to  one  of  them  without  discharg- 
ing the  others;  but  in  actions  ex  contractu  the  rule  is  different.**  It 
is  error  to  dismiss  a  suit  as  to  some  of  the  joint  obligors  before  judg- 
ment against  the  others ;  and  it  has  been  held  to  be  a  much  more  fatal 
error  where  the  judgment  is  first  rendered  against  one  obligor  and  the 
suit  is  afterwards  dismissed  as  to  the  others.*'  It  is  not  improper  or 
erroneous,  however,  to  dismiss  an  action  as  to  an  unnecessary  party  to 
the  action.**  When  the  defendants  sever  in  their  pleadings,  a  nolle 
prosequi  ought  to  be  allowed  against  one  defendant.  It  is  a  practice 
which  violates  no  principle  of  pleading,  and  wiU  subserve  the  public 
convenience.  In  the  administration  of  justice,  matters  of  form,  not 
absolutely  subjected  to  authority,  may  well  yield  to  the  substantial 
purposes  of  justice.* 

14.  Toy  V.  HaskeU,  128  Cal.  558,  61       18.  Note:  58  L.R.A.  305. 

Pac.  89,  79  A.  S.  R.  70  and  note.  See  infra,  par.  16,  as  to  nolle  pro- 

Note:  93  A.  8.  R.  171.  sequi  or  dismissal  as  to  one  or  more 

15.  See  Attornets  ax  Law,  vol.  2,  joint  tort-feasors. 

p.  992  et  seq.  19.  Hale  v.  Crowell,  2  Fia.  534,  50 

16.  Gibson  v.  Nelson,  111  Minn.  183,  Am.  Dee.  301. 

126  N.  W.  731,  137  A.  S.  R.  549,  31  20.  Cole  v.  Robertson,  6  Tex.  356, 

LJt.A.(N.S.)   523.     See  also  Attoe-  55  Am.  Dec.  784. 

nets  at  Law,  vol.  2,  p.  994  et  seq.  1.  Minor  v.  Mechanics  Bank,  1  Pet 

17.  See  Attorneys  at  Law,  vol.  2,  46,  7  U.  S.  (L.  ed.)  47. 
p.  1000  et  seq. 
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16.  Nolle  Prosequi  or  Dismissal  as  to  One  or  More  Joint  Tort- 
feasors.— G«nerally  speaking,  the  modem  doctrine  is,  that  a  nolle 
prosequi,  dismissal,  or  discontinnance,  as  to  one  defendant  in  actions 
ex  delicto  before  judgment,  does  not  inure  to  the  benefit  of  the  other 
defendants ;  *  a  reason  for  this  rule  being  that  a  party  injured  by 
co-trespassers  may  sue  eithet  one  against  whom  the  action  may  be 
brought.  He  is  not  bound  to  prosecute  all,  and  neither  the  omission 
to  sue  all,  nor,  if  all  are  sued,  the  dismissal  of  one  of  them  from  the 
suit,  can  be  pleaded  by  the  others  in  bar.*  Another  reason  is  that 
the  entry  of  a  nolle  prosequi  as  to  part  of  the  defendants  after  issue 
joined,  but  before  a  verdict  is  rendered  in  a  joint  action  against  tort- 
feasors, will  not  operate  to  discharge  the  otiier  defendants,  for  the 
entry  of  a  nolle  prosequi  is  not  per  se  evidence  that  compensation  for 
the  injury  has  been  received  from  those  as  to  whom  it  is  entered.* 
The  test  has  been  stated  that  nolle  prosequi  cannot  be  legally  entered 
as  to  one  of  the  defendants,  unless  the  suit  might  originally  have  been 
maintained  against  those  who  remain,  and  that  in  this  class  are  com- 
prised all  actions  of  tort.'  Following  the  general  rule  stated,  where 
an  action  founded  on  a  tort,  such  as  assault  and  battery,  false  im- 
prisonment, trover,  and  the  like,  is  brought  against  several  defend- 
ants, and  a  verdict  is  awarded  for  the  plaintiff,  the  latter  may,  after 
verdict,  enter  a  nolle  prosequi  as  to  some  of  them,  and  take  his  judg- 
ment against  the  rest.*  And  where  a  husband  living  separate  and 
apart  from  his  wife  was  sued  jointly  with  her  for  an  assault  com- 
mitted by  her  on  a  third  person  without  the  husband's  consent  or 
connivance,  it  was  held  proper  to  enter  a  nonsuit  on  behalf  of  the 
husband  where  under  the  law  the  common  law  liability  of  the  husband 
for  the  torts  of  his  wife  had  been  abrogated  by  statute.'  It  is  proper, 
however,  before  taking  judgment  against  one  only  of  the  defendants 
found  guilty  by  the  jury  of  the  whole  trespass,  first  to  enter  a  nolle 
prosequi  as  to  the  others.*  But  a  nolle  prosequi  entered  as  to  one 
joint  tortfeasor  after  judgment  against  both  is  the  same  as  a  retraxit 
or  release  to  one,  and  will  therefore  operate  to  discharge  both.*  It 
has  been  held  that  where  a  joint  suit  is  brought  against  a  number  of 
defendants,  if  the  evidence  shows  that  one  of  the  parties  was  not  con- 

2.  Hageman  v.  Vanderdoes,  15  Ariz.       5.  Minor  v.  Mechanics  Bank,  1  Pet. 
312,  138  Pac.  1053,  L.E.A.  1915A  491  46,  7  U.  S.  (L.  ed.)  47. 

Bless  V.  Plymale,  3  W.  Ya.  393,  IQO       6.  Hardy  v.  Thomas,  23  Miss.  544, 
Am.  Dec.  752.    See  also  Louisville  v.  57  Am.  Dec.  152. 
Hart,  143  Ky.  171,  136  S.  W.  212,  35  '    Note:  58  L.RA.  303. 
LJl.A.(N.S.)  207.  7.  Hageman  v.  Vanderdoes,  15  Ariz. 

Note:  58  L.R.A.  303.  312, 138  Pao.  1053,  L.R.A.  1915A  491. 

3.  Bloss  V.  Plymale,  3  W.  Va.  393,      8.  Note:  58  L.R.A.  303. 

100  Am.  Dec.  752.  9.  Note:  58  L.R.A.  305;  and  see  im- 

A.  Note:  58  LJI.A.  304.  fra,  par.  17,  as  to  retraxit. 
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nected  wiih  the  tort  a  verdict  ot  a  nonsuit  as  to  him  is  proper.  A 
joint  verdict  may  then  be  rendered  against  such  of  the  defendants  as 
are  jointly  liable.  But  if  no  concert  of  action  is  shown,  and  therefore 
no  joint  tort,  and  the  case  is  one  of  separate  tort  or  torts  upon  the 
part  of  one  or  of  several  defendants,  the  action  is  not  sustained,  and 
there  should  be  no  verdict  against  anyone.  In  a  suit  for  a  joint  tort 
there  should  be  no  recovery  upon  proof  of  one  or  more  sepM^te  torts. 
When  a  joint  tort  is  charged,  a  joint  tort  must  be  proved,  in  order  to 
sustain  the  action.  In  such  a  case  a  verdict  and  judgment  against 
one  defendant  for  a  separate  tort  should  not  be  permitted." 

17.  Retraxit  in  Favor  of  One  or  More  Joint  Tortfeasors. — ^While, 
as  has  been  seen,  a  nolle  prosequi  or  dismissal  as  to  one  or  more  joint 
tortfeasors  as  defendants  does  not  ordinarily  inure  to  the  bene^t  of 
the  remaining  defendants,^*  yet,  owing  to  the  peculiar  and  positive 
nature  of  a  retraxit,  as  distinguished  from  the  rather  negative  nature 
of  a  mere  dismissal,  a  greater  uncertainty  obtains  among  the  decisions 
where  the  question  of  the  effect  of  a  retraxit  as  to  joint  tortfeasors 
not  directly  parties  thereto  is  drawn  into  the  controversy.**  It  has 
been  held  tiiat  the  receipt  of  a  sum  of  money  from  one  joint  tortfeasor 
in  an  action  against  both,  and  the  discontinuance  of  that  action,  is  a 
bar  to  recommencing  against  the  other  tortfeasor  alone.  But  this 
decision  probably  rests  on  the  ground  that  the  acceptance  of  the 
money  under  such  circumstances  operates  as  a  satisfaction  of  the 
injury.  And  again,  where  several  joint  tortfeasors  were  sued  in  a 
single  action,  and  where,  after  payment  was  awarded  to  the  plaintiff, 
he  accepted  a  certain  sum  from  two  of  the  joint  tortfeasors,  where- 
upon a  judgment  of  dismissal  in  their  favor  was  entered,  this,  it  has 
been  held,  was  a  retraxit  as  to  the  two  and  operated  as  a  discharge  and 
a  release  of  the  remaining  tortfeasor.'*  By  analogy,  the  rule  that  in 
actions  ex  delicto  the  entering  of  a  nolle  prosequi  as  to  one  is  not 
regarded  as  a  retraxit  or  release,  and  therefore  does  not  operate  upon 
the  other  joint  tortfeasors,  is  applied  to  actions  ex  contractu  when  the 
parties  sever  in  their  pleas  and  plead  matter  going  to  their  personal 
discharge.** 

18.  £ffe<^  of  Filing  Counterclaim. — The  remedy  of  set-off  or  coun- 
terclaim was  unknown  at  common  law,  and  therefore  the  question 
whether  the  plaintiff  has  a  right  to  dismiss  his  action  and  take  a  non- 
suit after  the  defendant  has  interposed  a  counterclaim  could  not  arise 
until  that  remedy  was  given  by  statute.  Where  the  remedy  is  given, 
but  the  statute  does  not  define  the  right  of  the  plaintiff  to  dismiss  his 

10.  Weist  V.  Electric  Traction  Ccv.,       As  to  the  nature  of  retr&sit  gen- 
200  Pa.  St.  148,  49  Atl.  891,  58  L.R.A.  erally,  see  snpra,  par.  2. 

666.  13.  See  snpra,  par.  16  as  to  dismissal 

11.  See  snpra,  par.  16.  after  judgment  construed  as  a  retrasit. 

12.  Note:  58  L.R.A.  305.  14.  Note:  58  L.R.A.  305. 

202 


Digitized  by 


Google 


9E.C.L.     DISMISSAL,  DISCONTINUANCE  AND  NONSUIT  f  18 

action  after  counterclaim  has  been  pleaded,  there  is  a  conflict  of 
authority  as  to  the  plaintiff's  right  to  dismiss  the  action.  While  some 
jurisdictions  hold  that  though  the  defendant  has  pleaded  a  set-off 
or  counterclaim,  the  plaintiff  may  dismiss  his  action  on  motion  made 
in  due  time,"  the  great  weight  of  authority  seems  to  support  the 
rule  that  where  a  defendant  has  interposed  a  counterclaim  and  asked 
for  affirmative  relief,  the  plaintiff  cannot  prejudice  the  defendant 
in  any  way  by  taking  a  nonsuit,  or  by  dismissing  his  action,  nor 
can  he  in  any  way  prevent  the  defendant  from  proceeding  to  judg- 
ment upon  his  counterclaim."  But  the  plaintiff  may  discontinue 
only  as  to  his  own  claim  or  demand.^'  A  distinction  has  been  made 
between  a  counterclaim  arising  out  of  the  transaction  set  forth  in 
the  complaint  and  one  arising  independently  of  the  cause  of  action 
alleged  in  the  complaint,  it  being  held  that  where  the  first  kind  of 
counterclaim  is  set  up,  the  plaintiff  cannot  voluntarily  submit  to  a 
nonsuit,  as  it  is  proper  that  the  rights  of  the  parties  arising  out  of  the 
same  transaction  should  be  settled  at  the  same  time,  but  that  as  to 
the  second  kind,  the  plaintiff  may  submit  to  a  voluntary  nonsuit  as 
to  his  own  cause  of  action,  but  cannot,  by  so  doing,  put  an  end  to  the 
defendant's  right  to  litigate  his  own  counterclaim.^^  In  states  where 
the  civil  law  prevails,  the  rule  is  followed  that  a  plaintiff  may  dis- 
continue his  suit  on  the  payment  of  costs,  but  he  cannot,  by  so  doing, 
put  the  defendant  out  of  court  and  defeat  any  legal  rights  which  the 
latter  may  have  acquired  under  a  demand  in  reconvention.^* 

III.  Involuntaby  Termination 

19.  Power  to  Dismiss  or  Order  Nonsuit. — While  a  court  has  the 
power  to  dismiss  a  pending  action  when  a  proper  ground  for  the 
exercise  of  the  power  appears,  it  is  a  general  though  not  a  universal 
rule  that  a  nonsuit  without  plaintiff's  consent  cannot  be  granted.  In 
those  jurisdictions  in  which  the  power  to  order  a  compulsory  nonsuit 
is  denied  it  is  said  that  the  plaintiff  has  the  right  to  have  every  ques- 
tion of  fact  in  his  case  tried  by  a  jury."  As  the  submission  of  issues 
settled  in  an  equity  action  to  a  jury  is  a  matter  of  discretion  with  the 
court,  and  a  verdict  rendered  by  the  jury  in  such  a  case  is  advisory 
merely,  an  order  of  dismissal  cannot  properly  be  made  upon  the  trial 

15.  Huffstntler  v.  LouisvUle  Pack-  128  N.  W.  123,  Ann.  Cas.  1913A  1077. 
ing  Co.,  154  Ala.  291,  45  So.  418,  129  17.  McLeod  v.  Bertschy,  33  Wis. 
A.  S.  R.  57, 15  L.R.A.(N.S.)  340  ana  176, 14  Am.  Rep.  755. 

note;  Snyder  v.  Collier,  85  Neb.  552,       Note:  129  A.  S.  R.  59. 

123  N.  W.  1023,  133  A.  S.  R.  682.  18.  Note:   15   L.R.A.(N.S.)    340. 

16.  Wilson  V.  Exchange  Bank,  122  19.  McLeod  v.  Bertschy,  33  Wis. 
Ga.  495,  50  S.  E.  357,  2  Ann.  Caa.  176,  14  Am.  Rep.  755. 

597,  69  L.R.A.  97;  Watts  v.  Sweeney,       Note:  15  L.R.A.(N.S.)  340. 
127  Ind.  116,  26  N.  E.  680,  22  A.  S.       20.  ifartin  v.  Webb,  5  Ark.  72,  39 
R.  615;  Miles  v.  Boyle,  26  S   D.  211.   Am.  Dec.  363;  Booe  v.  Davis,  5  Blackf. 
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of  such  issues.**  Any  party  interested  may  move  to  dismiss  the  action 
on  a  proper  ground  stated ;  an  attorney  as  amicus  curiae  may  move  to 
dismiss  an  action  as  collusive,  and  it  is  his  duty  to  do  so  if  he  knows 
or  has  reason  to  believe  that  the  action  is  fictitious.*  It  has  been  held 
that  a  court  of  equity  has  power  to  dismiss  a  cause  after  the  expira- 
tion of  the  term  in  which  an  interlocutory  decree  is  entered,*  but  that 
after  an  entry  of  final  judgment  the  court  cannot,  at  a  subsequent 
term,  set  it  aside  and  direct  a  nonsuit.* 

20.  Grounds  for  Dismissal  or  Nonsuit  Generally. — ^A  motion  for  dis- 
missal, discontinuance  or  nonsuit  should  be  decided  only  on  a  ground 
called  to  the  attention  of  the  court  and  the  plaintiff  at  the  time.  Of 
course,  if  there  is  a  want  of  jurisdiction  apparent  upon  the  face  of  the 
record,  there  may  be  a  dismissal  at  any  time  and  under  any  circum- 
stances.* And  so,  if  the  motion  is  made  on  the  ground  of  defect  in 
the  process,  the  defect  must  appear  on  the  face  of  the  record  and 
cannot  be  made  upon  proof  aliunde.'*  The  court  may  dismiss  a  case 
for  failure  or  refusal  of  the  plaintiff  to  comply  with  a  proper  order,* 
but  not  for  the  refusal  of  another  person  to  obey  an  order  of  the 
court.'  An  action  commenced  by  collusion,  without  any  real  con- 
troversy, will  be  dismissed,  and  a  judgment  by  default  and  the  assign- 
ment thereof  to  a  stranger  will  not  prevent  a  dismissal  of  such  a  suit.* 
And  where  on  the  trial  of  a  cause  it  is  made  apparent  that  the  action 
is  barred  by  the  statute  of  limitations,  it  is  the  duty  of  the  court  to 
grant  a  motion  for  nonsuit.'  But  an  action  will  not  be  dismissed  for 
a  mere  irregularity  not  prejudicial.**  It  has  been  held  that  in  an 
action  on  a  lost  or  destroyed  note,  properly  commenced  and  legally 
pending,  a  dismissal  is  not  proper  unless  the  plaintiff  tender  a  bond 
of  indemnity.  In  such  a  case,  if  the  evidence  is  insufficient  to  prove 
its  destruction  or  loss,  the  defendant  is  entitled  to  a  verdict  in  his 
favor,  but  not  to  a  dismissal  of  the  action.**    Furthermore,  it  haa 

(Ind.)  115,  33  Am.  Dec.  457;  Cahill  6.  Albert  Hass  Lumber  Co.  v.  Gib- 
V.  Kalamazoo  Mnt.  Ins.  Co.,  2  Dong,  son,  172  Ala.  Ill,  54  So.  094,  Ann. 
(Mich.)  124,  43  Am.  Dec.  457  and  Cas.  1913D  497.  See  also  French  v. 
note;  Bwing  v.  Glidwell,  3  How.  Central  Constr.  Co.,  76  Ohio  St.  509, 
(Miss.)  332,  34  Am.  Dec.  96.  81  N.  E.  751,  12  L.E.A.(N.S.)   669. 

21.  Moore     v.     Metropolitan     Nat.       7.  Bagwell  v.  Atlantic  Consol.   St. 
Bank,  55  N.  T.  41,  14  Am.  Rep.  173.  Ry.  Co.,  108  Qa.  611,  34  S.  E.  1018, 

1.  Haley  v.  Eureka  County  Bank,  21  47  L.R.A,  486. 

Nev.  127,  26  Pac.  64,  12  L.R.A.  815.  8.  Raley  v.  Eur«ka  County  Bank, 

2.  Gray  v.  Ames,  220  Dl.  251,  77  21  Nev.  127,  26  Pac  64,  12  LJI.A. 
N.  E.  219,  5  Ann.  Cas.  174.  815. 

3.  Morgan   v.   Hays,  Breese    (111.)  9.  Butte  v.  Goodwin,  47  Mont.  155, 
126,  12  Am.  Dec.  147  and  note.  134  Pac.  670,  Ann.  Cas.  1914C  1012. 

4.  Flynn  v.  Dougherty,  91  Cal.  669,  10.  Allison  v.  Bryan,  26  Okla.  520, 
27  Pac.  1080,  14  L.R.A.  230.  109  Pac  934,  138  A.  8.  R.  988,  30 

Note:24  Am.  Dec624.  L.R.A.(N.S.)  146. 

5.  Connecticut,  etc.,  R.  Co.  v.  Bai-      11.  Moore  v.  Fall,  42  Me.  450,  66 
ley,  24  Vt.  465,  58  Am.  Dec  181.  Am.  Dec.  297. . 
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been  stated  that  a  motion  for  nonsuit  should  not  usurp  the  office  of 
a  demurrer  in  the  determination  of  pure  questions  of  law  under  the 
pleadings,**  but  it  has  been  held,  where  the  proof  adduced  in  a  eaae 
is  undisputed  and  resolves  itself  into  a  pure  question  of  law,  and 
where  the  evidence  presented  on  behalf  of  the  defendant  in  no  wise 
aids  the  defective  proof  of  the  plaintiflf,  that  such  a  case  should  not  be 
submitted  to  a  jury  but  should  be  determined  by  the  granting  of  a 
motion  for  nonsuit.*' 

21.  Want  of  Jurisdiction. — A  motion  to  dismiss  may  be  made  by 
the  defendant  on  the  ground  of  want  of  jurisdiction  of  the  parties  or 
of  the  subject-matter.**  Consequently,  where  there  is  no  proper  plain- 
tiflf there  is  no  action,  and  the  proceedings  may  be  dismissed  at  auy 
time ;  *'  and  so  far  as  a  bill  seeks  a  personal  judgment  against  a  party 
over  whom  the  court  has  not  acquired  jurisdiction,  it  must  be  dis- 
missed.** 

22.  Questions  as  to  Process  and  Service. — Informality  in  a  cita- 
tion does  not  amount  to  a  discontinuance,  even  though  the  defendant's 
exception  for  informality  be  sustained,  and  an  order  of  coxirt  entered 
requiring  a  new  citation.*'  When  the  time  between  service  and  the 
return  day  of  the  summons  is  less  than  the  time  allowed  by  statute,  the 
clerk  is  not  bound  to  dismiss  the  action,  for  in  such  a  case  it  is  held 
that  the  time  prescribed  by  the  statute  should  be  allowed  to  the  defend- 
ant for  an  appearance.**  In  a  case  where  a  suit  was  begun  by  an 
arrest  of  the  defendant  in  breach  of  his  privilege,  he  is  entitled  only 
to  his  discharge  from  arrest,  but  not  to  a  dismissal  of  the  suit.*' 

23.  Questions  as  to  Parties. — ^Proceedings  at  law,  instituted  by  an 
attorney  without  any  authority  from  the  person  in  whose  name  they 
are  conducted,  should  be  dismissed.**  A  mere  defect  or  irregularity 
in  the  proceedings  as  to  party  plaintiflf  will  not,  however,  authorize 
a  dismissal.  And  so,  the  fact  that  a  guardian  ad  litem  was  not 
properly  appointed  for  the  minors  in  an  action  by  a  widow  and  chil- 
dren for  the  negligent  killing  of  the  husband  and  father  will  not 
justify  a  nonsuit  if  the  complaint  states  a  cause  of  action  in  favor 

12.  Sntton  v.  SndiomiBh,  11  Wash.  16.  Miller  v.  Park  City,  126  Tenn. 
24,  39  Pac.  273,  48  A.  S.  R.  847.  427,  150  S.  W.  90,  Ann.  Cas.  1913E 

13.  Runyan  v.  Central  R.  Co.,  64  83;  Corbin  v.  Planters'  Nat.  Bank,  87 
N.  J.  L.  67,  44  Atl.  985,  48  L.R.A.  Va.  661,  13  S.  E.  98,  24  A.  S.  R.  673. 
744.  17.  Lapice  v.  Smith,  13  La.  91,  33 

14.  Connor  v.  Vicksbnrg,  etc.,  R.  Am.  Dec.  555. 

Co.,  36  Fed.  273,  1  L.R.A.  331.    See      18.  Stafford  v.  Gallops,  123  N.  C. 
BrookBhiro  v.  Brookshire,  30  N.  C.  74,  19,  31  S.  E.  265,  68  A.  S.  R.  815. 
47  Am.  Dee.  341,  as  to  the  statutory      19.  Ellis  v.  Degarmo,  17  R.  I.  715, 
limit  of  the  jurisdiction  of  the  supe-  24  Atl.  579,  19  L.R.A.  560. 
rior  courts  in  matters  of  contract.  20.  Keith  v.  Wilson,  6  Mo.  435,  35 

15.  Mexican  Mill  v.  Yellow  Jacket  Am.  Dec.  443. 
Silver  Min.  Co.,  4  Nev.  40,  97  Am. 

Dec  510. 
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of  the  widow.*  Nor  is  the  nonjoinder  of  the  husband  in  an  action  of 
tort  brought  by  a  married  woman  the  proper  basis  of  a  nonsuit,  where 
the  only  plea  is  not  guilty.*  Under  the  same  general  principle,  unless 
the  statute  otherwise  provides,  an  action  cannot  be  dismissed  merely 
because  it  is  brought  by  an  insane  person  in  his  own  name,  since  at 
common  law  a  lunatic  has  the  right  to  maintain  a  suit,  there  being  a 
distinction  in  this  respect  between  an  incompetent  and  an  infant.' 
An  action  may  be  dismissed  as  to  a  defendant  having  no  interest  in 
the  subject  matter,*  and  also  as  to  a  defaulting  party  if  the  defense 
of  the  party  who  appears  goes  to  the  foundation  of  the  right  to  recover 
on  the  case  stated.' 

24.  Questions  as  to  Pleadings. — ^Where  a  declajration  or  complaint 
or  a  bill  of  particulars  is  defective  or  insufficient,  as  a  general  rule 
a  nonsuit  should  not  be  ordered  without  giving  the  party  an  oppor- 
tunity to  amend ;  •  and  so  it  is  that  an  amendable  variance  between 
the  declaration  or  complaint  and  the  proof  is  not  a  ground  for 
nonsuit.^  After  a  declaration  or  complaint  has  been  amended,  a 
motion  to  dismiss  the  action  raises  no  question  as  to  the  right  to  amend, 
or  as  to  the  sufficiency  of  the  pleading ;  and  on  such  motion  the  cause 
should  be  treated  as  though  a  sufficient  amended  complaint  had  been 
filed.^  Moreover,  an  issue  of  fact  raised  by  the  pleadings  cannot  be 
adjudicated  on  a  motion  to  dismiss  the  cause.* 

25.  Failure  to  Prosecute. — ^It  is  an  inherent  right  of  the  courts, 
and  therefore  one  existing  independently  of  any  statute,  to  dismiss 
a  suit  for  a  failure  to  prosecute  it  with  due  diligence.*"  Within  the 
rule,  declared  in  some  jurisdictions,  that  a  court  may,  in  the  exercise 
of  its  discretion,  dismiss  an  action  for  this  cause,  it  has  been  held 
that  a  suit  may  be  dismissed  if  there  has  been  a  failure  to  have  the 
summons  issued  for  an  unreasonable  period  of  time  after  the  filing 
of  the  complaint,  or  if,  after  its  issutince,  there  has  been  an  unreason- 
able and  inexcusable  delay  in  serving  it.**     Where,  however,  the 

1.  Auustasakas  v.  International  Con-  (Mass.)   446,  15  Am.  Dec  235. 
tract  Co.,  51  Wash.  119,  98  Pac.  93,  7.  Boorman  v.   Jenkins,  12  Wend. 
130  A.  S.  R.  1089,  21  L.R.A.(N.S.)  (N.  T.)  566,  27  Am.  Dec.  158. 
267.  8.  O'Shields  v.  Georgia  Pac.  Ry.  Co., 

2.  Slater  v.  North  Jersey  St.  R.  Co.,  83  Ga.  621,  10  S.  E.  268,  6  L.R.A. 
75  N.  J.  L.  890,  69  Atl.  163, 15  L.R.A.  152;  Richardson  v.  Carbon  Hill  Coal 
(N.S.)   840.  Co.,  6  Wash.  52,  32  Pac  1012,  20 

3.  Wiesmann  v.  Donald,  125  Wis.  L.R.A.  338. 

600,  104  N.  W.  916,  2  L.R.A.(N.S.)       9.  Conger  v.  Dean,  3  la.  463,  66 

961.    See  generally  Infants;  Insan-  Am.  Dec.  93. 

ITT,  10.  Grigsby  v.  Napa  County,  36  Cal. 

4.  Campbell  v.  Campbell,  130  HI.  585,  95  Am.  Dec.  213  and  note;  Sani- 
466,  22  N.  E.  620,  6  LJt.A.  167.  tary  Dist.  v.  Chapin,  236  m.  499,  80 

6.  Harrison  v.  Wallton,  95  Va.  721,  N.  E.  1017,  9  Ann.  Gas.  113. 
30  S.  E.  372,  64  A.  S.  R.  830,  41      11.  Grigsby  v.  Napa  County,  36  Cal. 
L.R.A.  703.  585,  95  Am.  Dec.  213. 

6.  Babcock  v.   Thompson,  3   Pick.      Note:  95  Am.  Dec.  215. 
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defendant  is  responsible  for  the  delay  the  rule  stated  does  not,  of 
course,  i^ply.  And  it  has  been  held  that  a  will  contest  should  not 
have  been  dismissed  for  delay  in  prosecution,  though  such  delay  was 
due  to  the  restraining  order  of  another  judicial  tribunal,  procured  at 
the  instance  of  the  contestant.*'  Instances  may  be  noted  of  dismissals 
entered  because  of  the  plaintiff's  neglect  for  an  unreasonable  time  to 
bring  the  case  to  trial  or  to  take  steps  looking  to  a  trial;  or  for  an 
unreasonable  delay  in  the  prosecution  of  proceedings  in  insolvency; 
or  for  a  neglect  for  many  years  to  file  a  remittitur  in  the  trial  court 
after  the  plaintiff  has  obtained  a  reversal  of  a  judgment  on  an  appeal.*' 
Where  there  has  been  unreasonable  delay,  it  has  been  held  that  an 
action  may  be  dismissed  notwithstanding  an  entry  of  default,  where 
the  notice  to  dismiss  is  given  before  summons  is  served,  and  the  plain- 
tiff then  serves  the  summons;  and  afterwards  takes  a  default  although 
judgment  is  not  entered  up.  The  dismissal  takes  effect,  it  is  said,  by 
relation  back  to  the  time  of  the  service  of  the  motion.**  It  has,  how- 
ever, been  held  that  while  a  court  may  dismiss  a  case  called  for  trial 
for  want  of  prosecution  if  the  plaintiff  does  not  appear,  yet  if  the 
parties  appear  and  the  defendant  insists  upon  a  trial  the  court  cannot 
dismiss  the  case  for  want  of  prosecution.  In  such  case  the  plaintiff 
must  elect  to  take  a  nonsuit  or  let  the  case  go  to  trial.*' 

26.  Procedure  to  Obtain  Dismissal. — ^As  a  general  rule  a  notice  of 
intention  to  move  for  the  dismissal  of  an  action  should  be  given, 
though  it  has  been  held  that  no  notice  need  be  given  of  a  motion  by 
an  amicus  curiae  to  dismi-ss  an  action  as  fictitious.**  It  is  also  a  rule 
that  there  must  be  a  hearing  on  a  motion  to  dismiss.  If  a  party  rely 
upon  a  motion  he  must  call  it  to  the  attention  of  the  court  and  request 
a  ruling  thereon  or  a  decision  upon  it  will  be  deemed  waived.*^  An 
entry  of  an  order  or  judgment  by  the  court  is  ordinarily  required;  and 
it  has  been  held  that  the  filing  of  a  paper  stating  thtit  an  action  is 
dismissed  does  not  take  away  the  jurisdiction  of  the  court  until  entry 
of  a  judgment  of  dismissal.*^  A  rule  may  be  instanced  under  which 
an  oral  motion  to  dismiss,  in  the  nature  of  a  general  demurrer,  may 
be  made  at  any  time  before  verdict.** 

As  to  the  effect  of  a  dismissal  for  HI.  499,  80  N.  E.  1017,  9  Ann.  Cas. 

want  of  prosecution  on  the  right  to  113. 

ancillary  injunction,  see  6  Ann.  Cas.  16.  Haley  v.  Eureka  County  Bank, 

402  note;  and  see  generally  Ik^no-  21  Nev.  127,  26  Pac.  64,  12  L.B.A. 

TIOKS.  815. 

12.  In  re  Sullivan's  Estate,  40  Wash.  17.  Bart  y.  Oneida  Commnnity,  137 
202,  82  Pac.  297,  111  A.  S.  E.  895;  N.  Y.  346,  33  N.  E.  307,  19  LJI.A. 
aee  generally  Wills.  297. 

13.  Note:  95  Am.  Dec  215.  18.  Barnes  v.  Barnes,  95  Cal.  171, 

14.  Grigsby  v.  Napa  County,  36  Cal.  30  Pac.  298,  16  L.R.A.  660. 

585,  95  Am.  Dee.  213.  19.  Cooney  t.  Sweat,  133  Ga.  511, 

16.  Sanitary  Distriet  v.  Chapin,  226  66  S.  B.  257,  25  L.BJL.(N.S.)  758. 
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27.  Discontinoance  by  Operation  of  Law. — The  striking  out  of  an 
improper  party  by  amendment  to  the  complaint  does  not  work  a  dis- 
continuance of  the  case.**  Nor  is  the  setting  aside  of  a  judgment 
equivalent  to  a  discontinuance  where,  after  procuring  the  judgment 
to  be  set  aside,  the  defendant  appeared  and  pleaded  to  the  action,  and 
the  cause  was  then  reinstated  on  the  trial  docket,  and  regularly  con- 
tinued until  verdict  and  final  judgment  were  rendered.*  Where  an 
action  was  removed,  on  petition  of  the  plaintiff,  from  a  state  court  to 
a  United  States  court,  and  the  judgment  there  rendered  was  reversed 
by  the  Supreme  Court  of  the  United  States  and  the  cause  was 
remanded  to  the  state  court  where  it  was  begun,  the  removal  was  held 
not  to  operate  as  a  discontinuance  of  the  original  action.*  But  the 
adjournment  of  an  election  contest  at  the  request  of  the  contestor  to  a 
day  beyond  the  time  limited  by  statute  for  the  investigation  abso- 
lutely discontinues  the  proceeding,  and  even  the  consent  of  the  parties 
cannot  keep  it  alive  longer.'  On  the  question  of  the  effect  on  the 
main  suit  of  the  discharge  of  an  arrest  from  which  a  person  is 
privileged  while  attending  court  as  a  party,  witness  or  otherwise,  there 
is  a  conflict  of  authority,  some  cases  holding  that  the  discharge  of  an 
arrest  does  not  dismiss  the  suit  but  that  this  may  be  allowed  to  stand 
as  though  it  had  been  commenced  by  summons ;  *  but  it  would  seem 
from  a  review  of  the  cases  that  the  right  of  a  person  to  be  discharged 
altogether  from  a  suit  in  which  he  had  been  arrested  in  violation  of 
his  privilege,  must  depend  chiefly  on  his  privilege  from  servicie  of 
civil  process  without  any  arrest.'  A  submission  to  arbitration  pend- 
ing suit  does  not  operate  as  a  discontinuance  of  the  action  if  the 
submission  is  made  under  a  rule  of  court,  but  if  it  is  made  without 
rule  of  court  and  in  the  absence  of  any  statutory  provision  relating  to 
the  matter,  the  prevailing  view  is  that  the  submission  shows  an  intent 
to  discontinue  Ae  pending  soit,  and  therefore  furnishes  ground  for 
a  discontinuance.  Some  authorities  take  the  contrary  view,  however, 
on  the  ground  that  to  grant  a  nonsuit  because  of  a  submission  to 
arbitration  would  enable  a  designing  person  to  have  the  suit  discon- 
tinued by  entering  into  a  submission  and  afterwards  revoking  the 
submission.* 

28.  Mandamus  to  Compel  Dismissal  or  Reinstatement. — Generally 
the  action  of  the  court  in  the  matter  of  the  dismissal  of  an  action  or 
on  a  motion  to  reinstate  an  action  which  has  been  dismissed  is  con- 
sidered so  far  judicial  or  discretionary,  that  mandamus  will  not  lie 

20.  Shriner  t.  Craft,  166  Ala.  146,  3.  English  ▼.  Dickey,  128  Ind.  174, 

51  So.  884, 139  A.  S.  R.  19,  28  LJl.A.  27  N.  E.  495, 13  L.R.A.  46. 

(N.S.)  450.  4.  Ellis  V.  Degarmo,  17  E.  L  715, 

1.  Horah  v.  Long,  20  N.  C.  416,  34  24  Atl.  579,  19  L.E.A.  660. 
Am.  Dec.  378.  6.  Note:  19  L.RJ^.  560. 

2.  Germania  Fire  Ins.  Co.  ▼.  Fran-  6.  See    Arbitration    an»    AwAia, 
eis,  52  Miaa.  457,  24  Am.  Rep.  674.  vol.  2,  p.  359  et  seq. 
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to  control  its  action.  However,  qualifications  of  this  rule  should  be 
recognized,  «s  where  the  ground  upon  which  the  motion  to  dismiss 
is  statutory,  or  where  an  appeal  will  not  lie  to  review  the  action  of 
the  court;  or  where  the  rights  of  third  persons  are  prejudiced.'  But 
mandamus  will  issue  to  compel  a  trial  court  to  reinstate  a  case  -which 
has  been  dismissed  over  the  appellant's  objection  on  a  sufficient  profiFer 
of  satisfaction  of  his  demand  for  relief.^  While  mandamus  to  compel 
reinstatement  in  a  proper  case  will  be  issued  by  an  appellate  court  to 
an  inferior  tribunal,  no  order  will  b^  made  as  to  what  decision  the 
court  shall  render  on  any  question  involved,  or  as  to  the  course  the 
trial  court  shall  pursue  in  disposing  of  the  cause.* 

IV.  Efpbct  ok  Dismissal,  Discontinuance  ob  Nonsuit 

29.  Jurisdiction  to  Enter  Final  Judgment  or  to  Reinstate  Cause. — 
After  a  plaintiflF  has  suffered  a  nonsuit  or  has  dismissed  his  cause  of 
action,  there  being  no  counterclaim,  the  court  is  without  further 
jurisdiction  and  has  no  right  to  render  any  judgment  in  his  favor  nor 
any  judgment  against  him.  The  parties  are  out  of  court  for  every 
purpose  other  than  to  carry  the  order  into  effect,  or  to  vacate  or 
modify  the  same ;  *•  and  after  the  expiration  of  the  term  in  which  a 
suit  in  equity  is  dismissed,  the  court  has  no  power  to  reinstate  the 
cause.^^  It  has  been  held  that  the  mere  filing  of  a  request  for  a  dis- 
missal does  not  take  away  jurisdiction  of  the  court  until  after  the 
entry  of  a  judgment  of  dismissal.^' 

30.  Res  Judicata  and  Bar  Generally. — ^A  bill  regularly  dismissed 
upon  the  merits  may  be  pleaded  in  bar  of  a  new  bill  between  the  same 
parties  on  the  same  matters.^'  But  a  judgment  dismissing  an  action 
not  involving  the  merits  or  without  prejudice  to  the  plaintiff  is  not 
a  bar  to  a  subsequent  action ;  ^*  and  the  same  rule  applies  also  to  a 

7.  People  v.  Pratt,  28  Cal.  166,  87  See  also  Hirshfeld  ▼.  Fitzgerald,  157 
Am.  Dec.  110.  N.  Y.  166,  51  N.  E.  997, 46  L.BJ^.  839. 

Note:  98  A.  S.  R.  899.        '  14.  Harrison   v.    Remington    Paper 

As   to  this   remedy   generally,   see  Co.,  140  Fed.  385,  72  C.  C.  A.  405,  5 

Mandamus.  Ann.  Cas.  314,  3  L.R.A.(N.S.)    954; 

8.  State  V.  Philips,  97  Mo.  331,  10  Lang's  Heirs  v.  Waring,  25  Ala.  625, 
8.  W.  855,  3  L.R.A.  476.  60  Am.  Dec.  533;  Moore  v.  Russell, 

9.  State  V.  Neville,  157  Mo.  386,  57  133  Cal.  297,  65  Pae.  624,  85  A.  S.  R. 
8.  W.  1012,  51  L.R.A.  95.  See  gen-  166;  Haas  v.  Mutual  L.  Ins.  Co.,  90 
erally.  Mandamus.  Neb.  808,  134  N.  W.  937,  Ann.  Cas. 

10.  Note:  26  L.R.A.(N.S.)  914.  1913B  919;  McPherson  v.  Swift,  22 

11.  Gray  v.  Ames,  220  HI.  251,  77  S.  D.  165,  116  N.  W.  76,  133  A.  S. 
N.  E.  219,  5  Ann.  Cas.  174.  R.    907;    State    Medical    Examining 

12.  Barnes  v.  Barnes,  95  Cal.  171,  Board  v.  Stewart,  48  Wash.  79,  89 
30  Pac.  298,  16  L.RA.  660.  Pac.  475,  123  A.  S.  R.  915,  13  Ann. 

18.  Neafie  v.  Neafie,  7  Johns.  Ch.   Cas.  653,  11  L.R.A.(N.S.)  557. 
(N.  T.)  1,  11  Am.  Dec.  380;  Pelton       Notes:  95  Am.  Dec.  215;  49  A.  8.  B. 
V.  Mott,  11  Vt.  148,  34  Am.  Dec.  678.   831;  58  L.R.A.  304. 
R  a  I*  V«l.  IX.— 14.  209 
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judgment  of  nonsuit,*'  or  a  nolle  prosequi.**  A  retraxit,  howeyer, 
being  a  voluntary  acknowledgment  by  the  plaintiff  in  person  that  he 
has  no  cause  of  action,  is  equivalent  to  a  verdict  and  judgment  on  the 
merits  of  the  case,  and  is  a  bar  to  another  suit  for  the  same  cause 
between  the  same  parties.*^  The  objection  of  a  former  suit  pending 
is  removed  by  its  dismissal  or  discontinuance,  even  after  plea  in 
abatement  in  a  second  smt,  unless  this  was  brought  for  the  purpose 
of  vexation.**  It  has  been  held  that  the  broad  terms  of  a  decretal  order 
cannot  be  limited,  qualified  or 'restricted  by  the  opinion  of  the  court; 
and  that  a  decree  dismissing  a  bill  in  equity  which  fails  to  restrict 
its  scope  is  presumed  to  be  rendered  on  the  merits  so  as  to  make  the 
matter  res  judicata.**  And  further,  authority  exists  to  the  effect  that 
a  decree  or  bill  dismissed  for  want  of  proper  parties  defendant  is, 
unless  it  reserves  his  rights,  as  conclusive  on  the  complainant  as  a 
decree  on  the  merits.** 

31.  Bar  in  Actions  of  Tort — The  rule  is  well  established  that  a 
nolle  prosequi,  dismissal,  or  discontinuance  as  to  one  defendant,  before 
judgment,  does  not  inure  to  the  benefit  of  the  others.  The  principle 
which  governs  this  rule  implies  that  the  party  injured  by  co-tres- 
passers, or  who  is  the  creditor  of  co-debtors,  may  sue  either  one  of  the 
individuals  against  whom  the  action  may  be  brought ;  he  is  not  bound 
to  prosecute  all;  and  although  a  plea  in  abatement  is  permitted  in 
case  of  the  non-joinder  of  debtors,  the  privilege  does  not  extend  to 
tortfeasors;  all  are  regarded  as  principals,  and  neither  the  omission 
to  sue  all,  nor  if  all  are  sued  the  dismissal  of  one  of  them  from  the 
suit,  can  be  pk.ided  by  the  other  parties  in  bar.  It  is  said  that  nothing 
short  of  full  satisfaction,  or  that  which  the  law  must  consider  as  such, 
can  make  such  judgment  a  bar.* 

32.  Discretionary  Authority  of  Court  to  Dismiss  or  Reinstate 
Cause. — ^As  a  court  may  dismiss  an  action  for  want  of  prosecution,' 

15.  Dana  v.  QUI,  5  J.  J.  Marsh.  See  supra,  par.  2  as  to  retraxit  as 
(Ky.)  242,  20  Am.  Dec.  255.  And  see  distinguished  from  dismissal,  discon- 
Kennedy  v.  Geddes,  8  Port.  (Ala.)  tinuance  and  nonsuit;  and  see  infra, 
263,  33  Am.  Dec.  289 ;  Wetmore  v.  par.  17  as  to  retraxit  in  actions  against 
Crouch,  188  Mo.  647,  87  S.  W.  954,  joint  tortfeasors. 

3  Ann.  Cas.  94.  18.  Wilson  v.  Milliken,  103  Ky.  165, 

Notes:  34  Am.  Dec.  98;  85  A.  S.  R.  44  S.  W.  660,  82  A.  S.  E.  578,  42 

170.  L.R.A.  449  and  note. 

16.  Lambert  v.  Sandford,  2  Blackf.  19.  Martin  t.  Evans,  85  Md.  8,  36 
(Ind.)  137,  IS  Am.  Dec.  149.  Atl.  258,  60  A.  S.  R.  292,  36  L.BA. 

Note:  49  Am.  Dec.  503.  218. 

17.  Thomason  v.  Odum,  31  Ala.  108,      20.  Thompson  v.  Qay,  3  T.  B.  Hon. 
68  Am.  Dec.  159  and  note;  Coffman  v.   (Ky.)  359,  16  Am.  Dec  108. 
Brown,  7  Smedes  &  M.  (Miss.)  125,  45       1.  Bloss  v.  Plymale,  3  W.  Ya.  393, 
Am.  Dec.  299;  Lowry  t.  McMillan,  8  100  Am.  Dec.  752  and  note. 

Pa.  St.  157,  49  Am.  Dec  501  and  note.      2.  See  supra,  par.  26, 

Notes:  132  A.  S.  R.  162;  36  L.R.A. 
(N.S,)  984. 
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so  it  may,  in  its  discretion,  vacate  or  refuse  to  vacate  an  order  of 
dismissal,  and  such  order  will  not  be  reversed  by  the  supreme  court 
on  appeal  unless  there  has  been  a  manifest  abuse  of  discretion.*  It 
is  clear  that  a  reinstatement  of  a  cause  should  be  ordered  where  it 
appears  that  the  court  was  without  jurisdiction  to  order  its  dismissal, 
as,  for  instance,  where  such  an  order  was  entered  upon  a  stipulation 
without  the  knowledge  or  consent  of  the  attorneys  of  record,  and 
where  it  is  provided  by  statute  that  the  court  has  no  authority  to 
recognize  anyone  in  the  conduct  or  diq)osition  of  a  case  except  the 
attorneys  of  rocord  therein.*  Where  a  nonsuit  had  been  taken  because 
of  an  erroneous  ruling  of  the  court,  a  reinstatement  may  be  a  matter 
of  right,  as  in  the  case  of  a  plaintiff  who  takes  a  nonsuit  when  sur- 
prised by  the  rejection  of  his  evidence,  and  then  moves  to  set  it  aside 
and  reinstate  the  case.  In  such  case,  if  the  evidence  was  erroneously 
rejected,  it  is  the  duty  of  the  court,  on  motion,  to  reinstate.'  And  as 
an  order  dismissing  a  suit  on  an  agreement  of  the  parties  is  a  bar, 
such  an  order,  if  obtained  by  fraud,  may  be  set  aside  in  a  proceeding 
instituted  for  that  purpose.*  An  attorney's  mistake  of  judgment  as 
to  the  law,  or  his  ignorance  of  facts  which  he  ought  to  have  known, 
is  not  sufficient  ground  for  vacating  a  judgment  of  dismissal,  entered 
upon  his  motion ;  "*  but  an  unavoidable  casualty,  excusing  an  attor- 
ney's nonattendance  at  court  at  the  time  his  client's  case  is  set  for 
trial,  is  ground  for  setting  aside  a  judgment  of  dismissal  for  want  of 
prosecution,  if  the  client  has  not  been  guilty  of  laches  and  has  a 
meritorious  cause  of  action.' 

33.  Dismissal  by  Agreement. — The  decisions  are  not  in  accord  as 
to  the  effect  of  the  dismissal  of  an  action  by  mere  agreement.  The 
rule  under  some  authorities  is  that  a  judgment  of  dismissal  entered 
in  pursuance  of  an  agreement  of  the  parties  has  the  legal  effect  of  an 
adjustment  of  the  merits  of  the  controversy,  which  constitutes  a  bar 
to  a  subsequent  action.*  In  other  jurisdictions,  however,  the  decisions 
are  to  the  effect  that  an  entry  of  the  dismissal  of  a  suit  by  agreement, 
without  anything  to  indicate  that  the  dismissal  is  on  tiie  merits,  is 
evidence  of  an  intention  to  preserve  the  right  to  bring  a  new  suit.*" 

3,  Bacon  v.  MitcheU,  14  N.  D.  454,  106  N.  W.  129,  4  L.R.A,(N.S.)  244. 
106  N.  W.  129,  4  L.R.A.(N.S.)   244.       8.  Learning   v.   McMiUan,  59   Ark. 

Note:  95  Am.  Dec.  215.  162,  26  S.  W.  820,  43  A  S.  R.  26  and 

4.  Toy  V.  Haskell,  128  Cal.  558,  61   note. 

Pac.  89,  79  A.  S.  R.  70  and  note.    See      9.  Jarboe   v.    Smith,   10    B.   Mon. 

also  Dana  v.  Gill,  5  J.  J.  Marsh.  (Ky.)    (Ky.)  257,  52  Am.  Dec.  541. 

242,  20  Am.  Dec.  255.  Notes:  6  Ann.  Caa.  401  et  seq.;  13 

Note:  56  Am.  Dec.  48.  Ann.  Cas.  655. 

6.  Easterling  v.  Blythe,  7  Tex.  210,       10.  Haldeman  v.  United  States,  91 
58  Am.  Dec.  45  and  note.,  U.  S.  584,  23  U.  S.  (L.  ed.)  433;  St. 

6.  Jarboe   v.    Smith,   10   B.   Mon.  Joseph  &  Elkhart  Power  Co.  v.  Gra< 
(Ky.)  257,  52  Am.  Dee.  541.  ham,  166  Ind.  16,  74  N.  E.  498,  6  Ann. 

7.  Bacon  v.  MitcheU,  14  N.  D.  454,  Cas.  399  and  note;  State  Medical  Ex- 
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It  has  been  held  that  where  it  does  not  appear  from  the  agreement  to 
dismiss  the  suit  whether  the  dismissal  was  on  the  merits,  in  order  to 
determine  this  question  resort  may  be  had  to  extrinsic  evidence.^* 
But  the  difference  of  opinion  as  to  the  effect  of  a  general  agreement 
to  dismiss  does  not  exist  with  reference  to  a  stipulation  which  expressly 
provides  that  the  dismissal  shall  be  a  bar  to  subsequent  suits  or  that 
the  action  shall  be  dismissed  "on  its  merits,"  or  where  the  judgment 
recites  that  the  subject-matter  of  the  suit  had  been  settled  by  the 
parties  or  that  the  dismissal  was  on  the  merits.  In  such  cases  recitals 
of  this  nature  in  the  stipulation  or  in  the  judgment  constitute  a 
bar;  **  while,  on  the  other  hand,  where  it  appears  from  the  agreement 
or  entry  of  judgment  that  the  dismissal  was  not  the  result  of  an 
adjustment  of  the  subject-matter  of  the  action,  the  judgment  is  not  a 
bar  to  a  subsequent  action.** 

34.  As  between  Courts  of  Different  States. — A  judgment  of  non- 
suit in  one  state  is  not  a  bar  to  a  new  suit  between  the  same  parties  on 
the  same  cause  of  action  in  another  jurisdiction ;  ^*  nor  is  a  dismissal 
voluntarily  taken  or  a  dismissal  without  prejudice  in  the  courts  of 
one  state  a  bar  to  a  new  action  in  another  state.**  Where  an  order  of 
dismissal  without  prejudice  entered  on  motion  of  the  plaintiff  and 
without  notice  to  the  defendant  was  subsequently  set  aside  and  judg- 
ment was  entered  for  the  defendant,  it  was  held  that  the  judgment 
constituted  a  bar  to  an  action  for  the  same  cause  in  another  state; 
but  where  the  dismissal  is  not  conclusive  of  the  cause  of  action  on 
the  merits,  it  does  not  constitute  such  a  bar,  and  this  is  true  even 
though  according  to  the  laws  of  the  state  wherein  it  was  ordered  it 
barred  the  plaintiff's  remedy  therein.  *• 

35.  As  between  State  and  Federal  Courts. — A  judgment  of  nonsuit 
in  a  state  court  is  not  a  bar  to  a  new  suit  on  the  same  cause  of  action 
in  a  federal  court;  *'  and,  conversely,  a  dismissal  which  is  voluntary 

amining  Board  v.  Stewart,  46  Wash.  Co.,  232  111.  37,  83  N.  E.  542,  122 

79,  89  Pae.  475,  123  A.  S.  R.  915,  13  A.   S.  R.  54,  13  Ann.  Cas.  129,  14 

Ann.  Cas.  653, 11  L.R.A.(N.S.)  557.  L.R.A.(N.S.)  356;  Jones  v.  Supreme 

Notes:  58  L.R.A.  303;  6  Ann.  Cas.  Lodge,  Knights  of  Honor,  236  111.  113, 

403 ;  13  Ann.  Cas.  655.  86  N.  E.  191, 127  A.  S.  R.  277. 

11.  Chase's   Case,   1  Bland    (Md.)  Note:  19  Ann.  Cas.  1016. 

206,  17  Am.  Dec.  277.  16.  Brand  v.  Brand,  116  Ky.  785, 

Notes:  49  Am-  Dec.  503;  13  Ann.  76  S.  W.  868,  63  L.R.A.  206. 

Cas.  656.  Note:  19  Ann.  Cas.  1017, 

12.  United  States  v.  Parker,  120  U.  17.  Homer  v.  Brown,  16  How.  354, 
S.  89,  7  S.  Ct.  454,  30  U.  S.  (L.  ed.)  14  U.  S.  (L.  ed.)  970;  Manhattan  L. 
601;  Pelton  v.  Mott,  11  Vt.  148,  34  Ins.  Co.  v.  Broughton,  109  U.  S.  121, 
Am.  Dec.  678.  3  S.  Ct.  99,  27  U.  S.  (L.  ed.)  878; 

13.  Note:  13  Ann.  Cas.  656.  Gardner  v.  Michigan  Cent.  R.  Co.,  150 

14.  Morrow  v.  Atlantic,  etc..  Air  U.  S.  349,  14  S.  Ct.  140,  37  U.  S.  (L. 
Line  R.  Co.,  84  S.  C.  224,  66  S.  E.  186,  ed.)  1107;  !?nare  &  Triest  Co.  v.  Fried- 
19  Ann.  Cas.  1009.  man,  169  Fed.  1,  94  C.  C.  A.  369,  40 

15.  Collins  V.  MetropoUtan  Life  Ins.  L.R.A.(N.S.)  367. 
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or  which  is  not  on  the  merits  and  is  without  prejudice  in  a  federal 
court,  is  not  a  bar  to  a  new  action  in  a  state  court.**  Where,  how- 
ever, there  has  been  a  trial  on  the  merits  in  a  state  court  a  new  suit 
cannot  be  commenced  in  a  federal  court,  and  if,  after  a  decision  in 
the  federal  court  barring  such  right,  the  plaintiff  institutes  a  new 
action  in  the  state  court,  the  decision  in  the  federal  court  is  decisive 
against  his  right  to  reopen  the  controversy  in  the  state  court.*'  Where 
a  complaint  is  dismissed  in  a  state  court  but  the  judgment  of  dis- 
missal is  not  rendered  upon  the  merits  and  such  judgment  is,  under 
the  laws  of  the  state,  no  bar  to  a  new  action  in  the  courts  of  that 
state,  likewise  it  will  not  bar  a  new  action  in  a  federal  court,  although 
the  latter  court  is  of  a  district  outside  the  state.*" 

36.  Removed  Cause  in  Federal  Court. — ^While  the  decisions  are  not 
altogether  harmonious  on  the  subject,  it  is  a  general  rule  that  the 
fact  that  a  cause  removed  from  a  state  court  has  been  dismissed  or 
discontinued  or  a  voluntary  nonsuit  has  been  taken  in  the  federal 
court  does  not  prevent  the  state  court  from  taking  jurisdiction  of  a 
new  suit  involving  the  same  cause  of  action.*  This  rule  proceeds 
upon  the  theory  that  the  jurisdiction  of  the  federal  court  ends  with 
the  dismissal  or  discontinuance,  and  that  such  disposition  of  the 
case  is  no  bar  to  subsequent  proceedings  in  the  state  court.  In  accord- 
ance with  the  general  rule  it  has  been  held  that  the  fact  that  the 
action  is  not  dismissed  in  the  federal  court  until  after  the  action  in 
the  state  court  is  instituted  is  immaterial,  if  the  dismissal  occurs  before 
the  trial  of  the  second  action  in  the  state  court.*  It  has  been  held, 
however,  that  an  action  cannot  be  recommenced  in  a  state  court  after 
the  dismissal  of  a  prior  action  for  the  same  cause  by  a  federal  court 
to  which  it  had  been  removed  from  the  state  court.  As  a  reason  for 
this  ruling  it  is  said  that  the  exclusive  jurisdiction  obtained  by  the 
federal  court  on  removal  includes  a  reinstatement  of  the  action  or  the 
commencement  of  a  new  one  for  the  same  cause  of  action.'  If  a 
resident  of  a  state  is  joined  as  defendant  in  an  action,  merely  for  the 

Note:  19  Ann.  Cas.  1017.  Note:  19  Ann.  Cas.  1017. 

18.  Mclver  v.  Florida  Cent.,  etc.,  B.  1.  Stevenson  v.  Illinois  Cent.  R.  Co., 
Co.,  110  Ga.  223,  36  S.  B.  775,  66  117  Ky.  855,  79  S.  W.  767,  4  Ann. 
L3.A.  437;  Baltimore,  etc.,  R.  Co.  v.  Cas.  890  and  note;  Young  v.  Southern 
Larwill,  83  Ohio  St.  108,  93  N.  E.  619,  Bell  Td.,  etc.,  Co.,  75  S.  "C.  326,  55 
34  LJl.A.(N.S.)  1195  and  note;  Illi-  S.  E.  765,  9  Ann.  Cas.  940  and  note, 
nois  Cent  B.  Co.  v.  Benta,  108  Tenn.  7  L.R.A.(N.S.)  501. 

670,  69  S.  W.  317,  91  A.  S.  B.  763,  2.  Notes:  4  Ann.  Cas.  891;  9  Ann. 

58  LJLA.  690.  Cas.  942. 

19.  Note:  19  Ann.  Cas.  1017.  3.  Baltimore,  etc,  B.  Co.  t.  Tnlton, 
But  see  infra,  par.  36  as  to  r«noved  59  Ohio  St  576,  63  N.  B.  265,  44 

eanse  in  a  federal  court  generally.        L.B.A.  620,  overruled  by  Baltimore 

20.  Harrison  t.  Bemington  Paper  etc.,  B.  Co.  y.  Larwill,  83  Ohio  St.  108, 
Co.,  140  Fed.  386,  72  G.  C.  A.  405,  6  93  N.  E.  619,  34  LJLA.(N.S.)  1196.  ' 
Ann.  Cas.  314,  3  L.BjL(N.S.)  954. 
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purpose  of  preventing  a  removal  of  the  cause  to  a  federal  court,  the 
court  should,  as  soon  as  it  discovers  that  fact,  dismiss  the  action  as  to 
him,  with  costs,  and  remove  the  cause  to  the  federal  court  on  an  appli- 
cation therefor.* 

37.  Statutory  Right  to  Bring  "Sew  Action. — Statutes  in  many  of 
the  states  provide  that  if  a  plaintiff  be  nonsuited,  he  may  commence 
a  new  action  within  a  prescribed  time  after  such  nonsuit  Such 
statutes  are  construed  as  extending  the  period  of  limitation  where 
there  has  been  a  decision  not  affecting  the  merits,  and  it  has  been 
held  that  they  do  not  authorize  successive  actions  each  within  the 
prescribed  period  after  nonsuit  in  the  previous  action.*  While  some 
courts  have  refused  to  apply  such  a  statute  to  the  case  of  a  suit  dis- 
missed in  consequence  of  the  failure  of  the  plaintiff  to  give  secur- 
ity for  costs  as  required  by  the  court,  in  other  instances  the  plaintiff 
has  been  deemed  to  be  entitled  to  the  benefit  of  the  statute  saving 
the  action  from  the  operation  of  the  statute  of  limitations  if  the  dis- 
missal was  due  to  his  inability  to  give  security  for  costs  without  any 
neglect  on  his  part.*  The  second  suit  must  be  substantially  the  same 
cause  of  action,  and  must  be  by  the  same  plaintiff  or  his  legal  repre- 
sentatives, and  against  all  the  defendants  who  were  necessary  parties 
to  the  first  suit  or  their  legal  representatives.'  The  rule  has  been 
stated  that  a  failure  to  appeal  from  an  order  overruling  a  motion 
to  set  aside  a  nonsuit  does  not  deprive  one  of  the  benefit  of  a  statute 
permitting  him  to  bring  a  second  suit  within  a  specified  time  after 
suffering  a  nonsuit,  and  that  such  a  statute  is  applicable  to  a  case 
in  which  the  nonsuit  is  entered  after  its  passage,  although  the  action 
was  begun  prior  thereto.* 

38.  Estoppel  as  to  Rulings  and  Theory  on  Former  Trial. — ^Rulings 
and  decisions  in  the  course  of  an  action  which  is  subsequently  dis- 
missed without  prejudice  to  a  future  action  raise  no  estoppel,  as  the 
only  adjudication  by  such  a  judgment  is  that  nothing  is  adjudged 
and  that  the  parties  are  as  free  to  litigate  the  issue  as  though  the 
action  had  not  been  commenced.*  Where  a  court  of  equity  has  power 
to  dismiss  a  cause  after  the  expiration  of  the  term  in  which  an  inter- 
locutory decree  is  entered,  it  has  been  held  that  such  a  dismissal  will 

4.  Illinois  Cent.  R.  Co.  v.  Coley,  121  6.  Wetmore  v.  Crouch,  188  Mo.  647, 
Ky.  385,  89  S.  W.  234, 1  L.R.A.(N.S.)  87  S.  W.  954,  3  Ann.  Cas.  94  and 
370  and  note".  note. 

5.  Harrison  v.  Remington  Paper  Co.,  7.  Cox  v.  Strickland,  120  Ga.  104, 
140  Fed.  385,  72  C.  C.  A.  405,  5  Ann.  47  S.  E.  912,  1  Ann.  Cas.  870. 

Cas.  314,  3  L.R.A.(N.S.)  954;  Mason  8.  Ma.son  v.  Kansas  Citv  Belt  R.  Co., 

V.  Kansas  City  Belt  R.  Co.,  226  Mo.  226   Mo.   212,   125    S.    W.   1128,   26 

212,  125  S.  W.  1128,  26  L.R.A.(N.S.)  L.R.A.(N.S.)  914. 

914 ;  Morrow  v  Atlanta,  etc.,  R.  Co,  9.  Harrison  v.  Remington  Paper  Co., 

84  S.  C.  224,  66  S.  E.  186,  19  Ann.  140  Fed.  385,  72  C.  C.  A.  405,  5  Ann. 

Cas.  1009.  Cas.  314,  3  L.R.A.(N.S.)  954. 
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have  the  effect  of  vacating  the  interlocutory  decree.^"    And  where  a 

demuTKt  to  a  petition  is  sustained  and  the  cause  is  thereupon  dis- 

'nissed  without  prejudice,  at  the  request  of  the  plaintiff,  a  theory  of 

*aw  advanced  by  counsel  for  the  defendant  on  the  argument  is  not 

^onclusive  upon  him  in  a  subsequent  action  on  the  same  matter 

"^tween  the  same  parties.**    Moreover,  it  has  been  held,  that  after 

^*«1  of  an  action,  and  verdict  for  the  plaintiff  set  aside  on  motion  of 

.  ^  defendant,  and  a  new  trial  granted,  the  plaintiff  has  the  same 

^tf**  *°  dismiss  or  discontinue  as  if  no  trial  had  ever  been  had ;  nor, 

,|^^   such  dismissal,  is  a  plaintiff  estopped  from  alleging  other  or 

'^*'«nt  facts  from  those  alleged  in  the  first  action.** 

V.  Afpbal  and  Ereob 

39.  In  General. — Questions  generally  relating  to  the  finality  of 
orders  of  dismissal  or  nonsuit  and  the  principles  touching  on  the 
appealable  or  non-appealable  quality  of  such  orders  have  been  con- 
sidered elsewhere  in  this  work.**     A  judgment  of  nonsuit  or  dis- 
missal rendered  against  the  objection  and  the  protest  of  the  plain- 
tiff is  held  to  be  reviewable  at  the  latter's  instance ;  **  and  an  order 
vacating  a  previous  dismissal  is  an  order  from  which  an  appeal  is 
AOinetimes  allowed.*'     Likewise,  an  error  of  the  court  in  denying 
JJonsuit,  if  excepted  to,  may  in  certain  instances  be  reviewed  on  a 
bill  of  exceptions.**    An  error  in  granting  a  nonsuit  is  an  error  at 
law,  and  if  excepted  to  and  specified  as  such  in  accordance  with  the 
Pjiactice  of  the  particular  jurisdiction  may  be  reviewed  on  appeal 
"ithout  any  specifications  of  the  particulars  wherein  the  evidence 
^^  insufiicient ;  *'  but  the  appellate  court  will  not  review  a  motion 
for  a  nonsuit  where,  though  the  evidence  originally  was  insufficient, 

^^^'    C^xay  T.  Ames,  220  III.  251,  77  upon  which  cause  of  action  stated  in 

.^^   23.9,  5  Ann.  Cas.  174.  his  complaint  he  will  proceed,  although 

11.    Haincoln  First  Nat.  Bank  v.  Dun-  the  direction  is  erroneous,  since,  it  is 

^>    SO    Kan.  196,  101  Pac.  992,  18  said,   until   reversed   the   direction    is 

i»*     ^*s.  78,  28  L.R.A.(N.S.)    327.  binding  and  as  capable  of  enforcement 

**-    T*lielp8  V.  Winona,  etc.,  R.  Co.,  as  any  other  order,  which  may  be  by 

D  M^^E.  485,  35  N.  W.  273,  5  A.  S.  dismissal  of  the  suit  for  disobedience; 

i»      -  ^^  ^^  Dibble  v.  Hansonj  17  N.  D. 

%    See  Appeal  and  Ereor,  vol.  2,  21, 114  N.  W.  371, 16  Ann.  Cas.  1210. 

P-  ^~  «t.  seq.  to  the  effect  that  an  order  of  dismissal 

**•    ^^Vancisco  v.    Chicago,   etc.,   R.  is  not  an  appealable  order  under  the 

Co.,  149  Fed.  354,  79  C.  C.  A.  292,  9  statutes  of  North  Dakota.   " 

^"J-    Cas.  628.  15.  In  re  Sullivan's  Estate,  40  Wash. 

^^t    see  Craft  Refrigerating  Mach.  202,  82  Pac.  297,  111  A.  S.  R.  895. 

Co-    V.    Quinnipiac   Brewing   Co.,   63  16.  Alpers  v.  Hunt,  86  Cal.  78,  24 

Conn.  551^  29  AU.  76,  25  L.R.A.  856,  Pac.  846,  21  A.  S.  R.  17,  9  L.R.A. 

to  tbe  effect  that  there  can  be  no  re-  483. 

veTSal   0f  ^Q  order  dismissing  a  suit  17.  Hammond  v.  Wallace,  85  Cal. 

because  of  plaintiff's  refusal  to  comply  522,  24  Pac.  837,  20  A.  S.  R.  239. 
«lwi  a  direction  of  the  court  to  elect 
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it  has  been  cured  by  subsequent  testimony  properly  disclosed  by  the 
record.^^  If  an  action  is  dismissed  as  to  one  joint  defendant  and 
judgment  is  rendered  against  the  other  without  amendment  of  the 
complaint,  there  is  a  variance,  to  take  advantage  of  which  on  appeal 
the  defendant  must,  under  the  practice  prescribed  in  certain 'courts, 
specifically  point  out  the  objection  in  the  trial  court,  and  give  the 
plaintiff  an  opportunity  to  amend.**  Under  the  English  form  of 
practice  an  order  dismissing  an  action  as  frivolous  and  vexatious  is, 
for  the  purposes  of  appeal,  an  interlocutory  order.** 

.40.  Voluntary  Nonsuit. — ^The  rule  that  a  judgment  of  nonsuit 
entered  on  ibe  motion  or  instance  of  the  plaintiff  is  not  reviewable 
on  appeal  or  writ  of  error  at  the  plaintiff's  suit  obtains  in  a  great 
majority  of  jurisdictions.  The  judgment  in  such  case  being  in  con- 
sequence of  the  plaintiff's  own  volition,  he  cannot  allege  error  in  its 
rendition  by  the  court.*  In  some  jurisdictions  which  follow  the  gen- 
eral rule,  a  modification  is  recognized  in  cases  where  the  action  of 
the  court  below  is  such  as  to  preclude  a  recovery  by  the  plaintiff. 
In  such  cases  it  is  held  that  the  plaintiff  may  take  exception  to  the 
rulings  of  the  court,  voluntarily  suffer  a  nonsuit,  and  appeal  there- 
from. This  modification  and  the  right  of  the  plaintiff  to  appeal  from 
a  voluntary  nonsuit  or  dismissal  has  been  affirmed  in  such  instances 
as  where  numerous  items  were  stricken  from  a  complaint,  thereby 
reducing  the  amount  claimed  below  the  jurisdictional  amount;  or 
where  the  plaintiff  has  been  surprised  by  the  court's  rejecting  neces- 
sary evidence  offered  by  him;  or  where  the  proof  was  all  in  and  the 
judge  intimated  that  the  plaintiff  could  not  recover;  or  where  the 
court  has  given  an  erroneous  instruction,  or  such  instructions  as  must 
preclude  a  recovery  by  the  plaintiff.  It  seems,  however,  that  it  is 
only  where  the  action  of  the  court  on  the  trial  is  such  as  to  preclude 
the  plaintiff  from  a  recovery  that  it  is  proper  for  him  to  suffer  a  non- 
suit with  the  reserved  right  of  review,  and  accordingly  it  has  been 
held  that  a  plaintiff  cannot  take  a  voluntary  nonsuit  with  the  right 
of  appeal  on  an  adverse  instruction  as  to  the  amount  of  damages; 
or  on  the  failure  of  the  court  to  strike  out  an  insufficient  answer; 
or  where  a  verdict  was  rendered  for  the  plaintiff  and  the  court  set 
the  verdict  aside.* 

18.  Jennings  ▼.  Trummer,  52  Ore.  20.  In  re  Page,  [1910]  1  Ch.  (Eng.) 
149,  96  Pae.  874, 132  A.  S.  R.  680,  23  489,  18  Ann.  Cas.  393  and  note. 
L.R.A.(N.S.)  164.  See  generally,  Ap-  1.  Erancisco  v.  Chicago,  etc.,  R.  Co., 
PEAL  AND  Error,  vol.  2,  pp.  250,  254  149  Fed.  354,  79  C.  C.  A.  292,  9  Ann. 
et  seq.,  as  to  error  rendered  banuless  Cas.  628  and  note;  Ewing  t.  QlidwelL 
by  the  admission  of  subsequent  evi-  3  How.  (Miss.)  332,  34  Am.  Dec.  96; 
dence.  Kirby  v.  Bruns,  45  Mo.  234,  100  Am. 

19.  Mayer   v.   Brensinger,   180   HI.  Dec.   376  and  note. 

110,  54  N.  E.  159,  72  A.  S.  E.  196.       2.  Note:  9  Ann.  Caa.  632. 
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See  CRUONiLL  Law,  vol  8,  p.  S45. 


DISORDERLY  HOUSES 


1.  Scope  of  Article 

2.  Definition  of  Disorderly  House  Generally 

3.  Eonse  of  HI  Fame  Defined 

4.  Nature  and  Elements  of  Offense  of  Keeping  Disordeily  Hotne 

5.  R^nlation  under  Police  Power 

6.  Bestrictions  on  Right  to  R^nlate 

7.  Letting  or  Permitting  Use  of  House 

8.  Authority  in  Equity  to  Enjoin  the  Keeping  of  Disorderly  Houses    * 

9.  Indictment 

10.  Evidence  Qenerally 

11.  General  Reputation  of  House  and  Inmates 


1.  Scope  of  Article. — ^While  the  term  "disorderly  houses,"  speak- 
ing generally,  includes  any  place  of  public  resort  where  the  peace, 
comfort,  or  decency  of  the  neighborhood  is  habitually  disturbed,  and 
the  conduct  of  the  inmates  of  which  constitutes  a  public  nuisance, 
yet  ordinarily  the  term  has  a  more  restricted  significance  and  is 
especially  adapted  and  applied  to  houses  of  prostitution.  At  first  the 
evil  of  prostitution  was  local  in  its  character  and  was  confined,  in 
general,  to  ordinary  bawdy  houses  kept  by  individual  proprietors. 
But  in  the  development  of  crime  it  has  gone  far  beyond  this.  In 
the  underworld  today  it  is  recognized  as  a  regular  matter  of  com- 
merce, so  much  so  that  trusts  have  been  organized  for  its  exploita- 
tion. As  a  consequence  most  of  the  states  in  the  Union  and  the 
Congress  of  the  United  States  have  passed  stringent  legislation  against 
the  spread  of  this  vice  and  its  attending  enormity,  the  so-called  White 
Slave  trade.  This  article  will  not,  however,  be  given  entirely  to  a 
discussion  of  houses  of  prostitution  but  will  treat  of  all  places  which 
come  within  the  legal  meaning  of  the  term  "disorderly  houses." 
Consideration  will  be  given  to  such  matters  as  the  nature  and  elements 
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of  the  offense,  the  regulation  thereof,  the  keeping  of  the  house,  the 
letting  or  permitting  the  use  of  the  house,  the  authority  of  courts 
of  equity  to  enjoin  or  suppress  the  keeping  of  such  houses,  the  indict- 
ment, and  questions  of  evidence.  Elsewhere  will  be  found  matters 
relative  generally  to  prostitution  as  a  crime,  and  the  federal  White 
Slave  Act,^  gaming,"  and  breach  of  the  peace.* 

2.  Definition  of  Disorderly  House  Generally. — A  disorderly  house 
is  one  so  kept  as  to  disturb,  annoy,  or  scandalize  the  public  generally, 
the  inhabitants  of  any  particular  neighborhood,  or  the  passers-by  on 
the  street;  *  or,  aa  otherwise  characterized,  it  is  a  place  kept  for 
the  purpose  of  public  resort  for  thieves,  drunkards,  prostitutes,  or 
other  idle  and  vicious  people.*  A  place  may  be  a  disorderly  house 
though  it  be  quietly  kept,  and  no  conspicuous  improprieties  be  per- 
mitted inside ;  •  nor  is  it  necessary  that  the  place  be  one  in  which 
there  are  breaches  of  the  peace  or  noise  disturbing  the  public  tran- 
quillity,' or  that  any  indecency  or  disorderly  conduct  be  perceptible 
from  the  exterior  of  the  house.*  In  other  words,  it  includes  any 
house  or  place  the  inmates  of  which  behave  so  badly  as  to  make  it 
a  nuisance.*  The  question  as  to  whether  a  house  in  which  money 
is  habitually  loaned  at  usurious  rates  of  interest  is  a  disorderly  house 
is  determinable  in  the  light  of  the  statutes  of  the  particular  juris- 
diction.    Hence  it  is  that  such  a  house  may  **  or  may  not  be  a 

1.  See  Criminal  Law,  vol.  8,  p.  Notes:  134  A.  S.  R.  820;  18  Ann. 
322,  324  et  seq.  Cas.  989. 

2.  See  Gaming.  8.  Note :  4  L.R.A.  676. 

3.  See  Criminal  Law,  vol.  8,  p.  284  9.  State  v.  Chauvet,  111  la.  687,  83 
ei  seq.  N.  W.  717,  82  A.  S.  R.  539,  51  LJl.A. 

4.  Mossman  v.  Ft.  Collins,  40  Colo.  630;  Com.  v.  Bulman,  118  Mass.  456, 
270,  90  Pac.  605,  122  ii.  S.  R.  1060,  19  Am.  Rep.  469;  Andrieux  v.  Butte, 
11  L.R.A.  (N.S.)  842;  State  v.  Rosen-  44  Mont.  557, 121  Pac.  291,  Ann.  Cas. 
field.  111  Minn.  301,  126  N.  W.  1068,  1913B  712;  Killman  v.  State,  2  Tex. 
137  A.   S.   R.   557,  29   L.R.A.(N.S.)   App.  222,  28  Am.  Rep.  432. 

331;  State  v.  Calley,  104  N.  C.  858,  10  Notes:  8  A.  S.  R.  471;  82  A.  S.  R. 
S.  E.  455,  17  A.  S.  R.  704;  Hawkins  541. 

V.  Lntton,  95  Wis.  492,  70  N.  W.  483,       See  (Jodwin  v.  Carolina  Telephone. 

60  A.  S.  R.  131.  etc.,  Co.,  136  N.  C.  258,  48  S.  E.  636, 

Notes:  134  A.  S.  R.  820;  4  L.R.A.  103  A.  S.  R.  941, 1  Ann.  Cas.  203,  67 

675;  18  Ann.  Cas.  988.  L.R.A.  251,  holding  that  because  of  the 

5.  Mossman  v.  Ft.  Collins,  40  Colo,  unlawful  character  of  the  keeping  of 
605,  122  A.  S.  R.  1060,  11  L.R.A.  a  bawdy  house  a  telephone  company 
(N.S.)   842.  cannot  be  required  to  furnish  service 

Note:  4  L.R.A.  676.  to  such  a  house;  and  see  also  Coffer 

6.  Beard  v.  State,  71  Md.  275,  17  v.  Territory,  1  Wash.  325,  25  Pac.  632, 
Atl.  1044,  17  A.  S.  R.  536,  4  L.R.A.  11  L.R.A.  296. 

67")  and  note.  10.  State  v.  Martin,  77  N.  J.  L.  652, 

7.  Beard  v.  State,  71  Md.  275,  17  73  Atl.  548,  134  A.  S.  R.  814,  18 
Atl.  1044.  17  A.  S.  R.  536,  4  L.R.A.  Ann.  Cas.  !)86,  24  L.R.A. (N.S.)  507 
675  and   note.  and  note. 
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disorderly  bouse  within  the  accepted  meaning  of  that  term.**  From 
a  legal  point  of  view  a  house  may  be  disorderly  in  two  ways,  viz.,  first, 
from  the  end  or  purpose  to  which  it  is  appropriated,  and,  second, 
from  the  mode  in  which  it  is  kept.  The  end  or  purpose  for  which 
tb^  house  is  designed  will  render  the  keeping  of  such  house  illegal, 
if  it  be  such  as,  of  necessity,  contravenes  the  provisions  of  any  public 
statute.**  But  it  is  not  every  bouse  to  which  prostitutes  and  vaga- 
bonds resort  that  thereby  becomes  a  disorderly  house.  So  where  one 
is  engaged  in  carrying  on  a  legitimate  business,  the  mere  fact  that 
proatitutee  and  vagabonds  resort  to  his  place  of  business  for  the  pur- 
pose of  buying  and  drinking  intoxicants  does  not  necessarily  bring 
the  place  within  the  inhibition  of  a  statute  forbidding  the  keeping 
of  a  disorderly  house.*' 

3.  House  of  111  Fame  Defined. — Generally  speaking,  a  house  of  ill 
fame  is  a  disorderly  house ;  **  and  in  the  absence  of  statutory  pro- 
vision or  regulation  a  bawdy  house  or  house  of  ill  fame  is  a  public 
or  common  nuisance  per  se.*'  To  ^constitute  the  place  a  house  of 
ill  fame,  it  must  be  resorted  to  more  than  once  for  the  purpose  of 
prostitution  and  lewdness  by  others  than  the  proprietor,  though  it 
need  not  be  used  habitually  or  for  any  considerable  length  of  time 
for  such  purpose.  It  has  been  held  that  any  number  of  illicit  acts 
with  the  proprietor  will  not  make  the  place  a  house  of  ill  fame.** 

4.  Nature  and  Elements  of  Offense  of  Keeping  Disorderly  House. — 
In  order  to  constitute  the  offense  of  keeping  a  disorderly  house,  it 
is  sufficient  if  the  house  be  so  kept  as  to  draw  together  idle,  vicious, 
dissolute,  or  disorderly  persons,  engaged  in  unlawful  or  immoral 
practices,  endangering  the  public  peace  and  encouraging  immorality.*' 
It  is  disorderly  when  it  tends  to  public  annoyance,  and  this  is  true 
although  but  one  person  may  actually  have  been  disturbed,**  or  if 

11.  Com.  V.  Mutual  Loan,  etc.,  Co.,       14.  See  supra,  par.  2. 

156  Ky.  299, 160  S.  W.  1042, 50  L.R.A.  15.  Givens  v.   Van    Studdiford,  86 

(N.S.)   1171  and  note.  Mo.  149,  56  Am.  Rep.  421;  Seifert  v. 

Notes:  134  A.  S.  R.  822  et  seq.;  18  DiUon,  83  Neb.  322,  119  N.  W.  686, 

Ann.  Cas.  988.  131  A.  S.  R.  642  and  note,  17  Ann. 

12.  State  V.  Martin,  77  N.  J.  L.  652,  Cas.  1126, 19  L.R.A.(N.S.)  1018. 

73  Atl.  548, 134  A.  S.  R.  814, 18  Ann.  16.  State  v.  Lee,  80  la.  75,  45  N. 

Cas.  986,  24  L.R.A.(N.S.)  507.  W.  545,  20  A.  S.  R.  401;   State  v. 

Note:  90  A.  S.  R.  798.  Young,  96  la.  262,  65  N.  W.  160,  59 

As  to   the   distinction  between   the  A.   S.  R.   371;   State  v.   Galley,  104 

offense  of  keeping  a  disorderly  house  N.  C.  858,  10  S.  E.  455,  17  A.  S.  R. 

and  the  offense  of  vagrancy,  see  note  704. 

137  A.  S.  R.  956;  and  see  generally  Note:  48  A.  S.  R.  825. 

as  to  vagrancy  Criminal  Law,  vol.  8,  17.  Note:  8  A.  S.  R.  471. 

p.  339  et  seq.  18.  Com.  v.  Hopkins,  133  Mass.  381, 

13.  Harmes  v.  State,  26  Tex.  App.  43  Am.  Rep.  527;  Hawkins  v.  Lutton, 
190,  9  S.  W.  487,  8  A.  S.  R.  470;  95  Wis.  492,  70  N.  W.  483,  60  A.  S. 
Schneider  v.  Com.,  Ill  S.  W.  303,  33  R.  131  and  note. 

Ky.  L.  Rep.  770,  20  L.R.A.(N.S.)  107. 
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only  one  female  engaged  in  acts  of  illicit  sexual  intercourse  lives  in  or 
resorts  to  such  house.**  But  it  has  been  held  that  the  living  together 
of  lewd  women,  doing  acts  of  prostitution  in  their  house,  or  in  the 
house  of  one  of  them,  does  not  constitute  the  offense  of  keeping  a  dis- 
orderly house  where  such  acts  are  not  committed  in  so  public  a 
manner  as  to  disturb  the  neighborhood  or  passers-by.**  It  is  not 
necessary  to  prove,  as  an  essential  element  of  the  offense,  that  the 
place  in  question  is  kept  for  the  purpose  of  gain,*  nor  is  it  essential 
to  prove  that  the  general  reputation  of  the  place  is  bad,  if  the  testi- 
mony shows  that  it  is  in  fact  a  house  of  ill  fame,*  for  the  gist  of  the 
offense  is  the  keeping  and  use  of  the  house  for  the  purposes  of  prosti- 
tution and  lewdness,  and  not  its  reputation.*  While  a  rule  exists, 
under  some  statutes  making  penal  the  keeping  of  a  house  of  ill 
fame,  that  it  is  necessary  for  the  state  to  prove  that  the  house  has 
an  ill  fame  in  order  to  convict,  this  rule  is  criticised  as  unsound  and 
as  one  that  amounts  to  saying  that,  however  bad  the  house  is  in  point 
of  fact,  it  is  no  offense  under  the  statute  to  keep  it  if  it  has  not  an 
ill  fame.  Both  at  common  law  and  in  common  parlance  the  tenn 
"house  of  ill  fame"  means  a  house  resorted  to  for  the  purpose  of 
prostitution;  the  words  "ill  fame"  are  used  in  the  statutes  to  give 
name  and  character  to  such  houses  and  do  not  refer  to  their  reputa- 
tion.* The  term  is,  no  doubt,  a  mere  synonym  for  bawdy-house, 
having  no  reference  to  the  fame  of  the  place,  but  denoting  the  fact, 
for  such  a  house  gets  its  character  not  from  its  reputation  but  from 
its  inmates  and  those  who  resort  to  it.' 

5.  Regulation  under  Police  Power. — ^Disorderly  houses,  being  a 
menace  to  the  public  health,  safety,  and  morals,  are,  of  course,  a 
proper  subject  of  legislative  regulation.  By  virtue  of  its  police  power 
the  state  may  regulate  and  license  them,  or  prohibit  them  entirely; 
and  whenever  the  state  has  done  so  by  statute  such  statutes  have  been 
upheld  as  vaUd.*     This  power  to  regulate  or  prohibit  disorderly 

Notes:  8  A.  S.  R.  471;  17  A.  S.  545,  20  A.  S.  R.  401;  Henson  v.  State, 

R,  706  62  Md.  231,  50  Am.  Rep.  204;  State 

19.  State  V.  Young,  96  la.  262,  65  v.  Plant,  67  Vt.  454,  32  AU.  237,  48 
N.  W.  160,  59  A.  S.  R.  371.  A.  S.  R.  821. 

20.  State  v.  Galley,  104  N.  C.  858,  4.  State  v.  Plant,  67  Vt.  454,  32 
10  S.  E.  455,  17  A.  S.  R.  704.  Atl.  237,  48  A.  S.  R.  821. 

1.  State  v.  Lee,  80  la.  75,  45  N.  W.  6.  State  v.  Lee,  80  la.  75,  45  N.  W. 
545,  20  A.  S.  R.  401.  545,  20  A.  S.  R.  401. 

2.  State  v.  Lee,  80  la.  75,  45  N.  W.  6.  Rogers  v.  People,  9  Colo.  450, 12 
545,  20  A.  S.  R.  401;  State  v.  Plant,  Pac.  843,  59  Am.  Rep.  146;  State  v. 
67  Vt.  454,  32  Atl.  237,  48  A,  S.  R.  Rosenfidd,  111  Minn.  301,  126  N.  W. 
821.  1068,  137   A.   S.  R.  557,  29   L.R.A. 

Not€:59  A.  8.  R.  372.  (N.S.)   331;  Ex  p.  Morgan,  57  Tex. 

As  to  evidence  in  such  cases  gen-  Grim.  551,  124  S.  W.  99, 136  A.  S.  R. 

erally,  see  infra,  par.  10.  996. 

3.  State  »  Lm  80  la.  75,  45  N.  W.  Note:  39  L.RJ^.  521. 
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houses  may  be  exercised  by  municipal  corporations  where  such  corpo- 
rations have  been  authomed  so  to  do  by  the  legislature.^  Houses 
of  prostitution  may  be  restrained,  regulated,  and  inspected  without 
being  licensed.  Thus  a  city  may  by  ordinance  require  the  keepers 
of  such  establishments  to  close  them  against  visitors  during  speci- 
fied hours;  or  may  limit  the  number  of  prostitutes  inhabiting  such 
houses;  or  may  require  that  such  houses  be  designated  by  some 
sign  whereby  their  character  can  be  known  to  the  public*  While 
the  power  granted  to  a  city  by  its  charter  to  suppress  and  prohibit 
disorderly  houses  carries  with  it  the  incidental  power  to  punish  the 
persons  keeping  such  places,*  it  is  provided,  of  course,  that  the  pen- 
alties prescribed  are  reasonable  and  in  harmony  with  the  general 
laws  of  the  state." 

6.  Restrictioiis  on  Rlgbt  to  Regulate. — ^It  has  been  held  that  under 
the  power  to  restrain,  regulate,  and  inspect  houses  of  prostitution,  no 
right  is  thereby  given  to  license  such  a  place,**  since  such  a  power 
is  not  necessarily  or  fairly  implied,  nor  essential  to  the  declared 
objects  and  purposes  of  a  municipality.**  Moreover,  the  power  granted 
to  a  city  to  make  all  such  ordinances  as  it  may  deem  expedient  for 
effectually  preventing  and  suppressing  houses  of  ill  fame  will  not 
justify  it  in  destroying  such  houses,**  nor,  under  such  authority,  can 
a  municipal  corporation  enact  an  ordinance  punishing  as  a  crime  the 
mere  presence  of  a  prostitute  within,  or  her  return  to,  the  corporate 
limits.**  Under  a  general  power  to  suppress  houses  of  ill  fame,  it 
has  been  held  that  an  ordinance  is  valid  which  forbids  owners  from 
renting  their  bouses  to  others  for  the  purpose  of  using  them  as  bawdy- 

7.  Matter  of  Ah  You,  88  Cal.  99,  13  S.  W.  779,  19  A.  8.  B.  845. 

25  Pae.  974,  22  A.  S.  B.  280, 11  L.R  A.  9.  Rogers  v.  People,  9  Colo.  450,  12 

408;  Rogers  v.  People,  9  Colo.  450, 12  Pac.  843,  59  Am.  Rep.  146;  Ogden  v. 

Pac.  843,  59  Am.  Rep.  146;  Mossman  Madison,  111  Wis.  413,  87  N.  W.  568, 

V.  Ft.  Collins,  40  Colo.  270,  90  Pac.  55  L.R.A.  506. 

605,   122  A.   S.  R.  1060,  11  L.R.A.  Note:  39  L.R.A.  522. 

(N.S.)   842;  L'Hote  v.  New  Orleans,  10.  Matter  of  Ah  Yon,  88  Cal.  99, 

51  La.  Ann.  93,  24  So.  608,  44  L.R.A.  25  Pac.  974,  22  A.  S.  R.  280, 11  L.R.A. 

90 ;  People  v.  Hanrahan,  75  Mich.  611,  408 ;   Grand   Rapids   v.   Newton,  111 

42  N.  W.  1124,  4  L.R.A.  751;  Grand  Mich.  48,  69  N.  W.  84,  66  A.  S.  R. 

Rapids  V.  Newton,  111  Mich.  48,  69  387,  35  L.R.A.  226. 

N.  W.  84,  66  A.  S.  R.  387,  35  L.R.A.  11.  Rogers  v.  People,  9  Colo.  450, 

226;  State  v.  Clarke,  54  Mo.  17, 14  Am.  12  Pac.  843,  59  Am.  Rep.  146;  Ex  p. 

Rep.  471;  Tanner  v.  Albion,  5  Hill  Garza,  28  Tex.  App.  381,  13  S.  W. 

(N.  Y.)  121,  40  Am.  Dec.  337;  Ex  p.  779,  19  A.  S.  R.  845. 

Bell,  32  Tex.  Crim.  308,  22  S.  W.  1040,  12.  Ex  parte  Garza,  28  Tex.  App. 

40  A.  S.  R.  778;  Hawkins  v.  Lutton,  381,  13  S.  W.  779,  19  A.  S.  R.  845. 

95  Wis.  492,  70  N.  W.  483,  60  A.  S.  18.  Note:  4  L.R.A.  751. 

B.  131;  Ogden  v.  Madison,  111  Wis.  14.  Paralee  v.  Camden,  49  Ark.  165, 

413,  87  N.  W.  568,  55  L.B.A.  506.  4  S.  W.  654,  4  A.  S.  R.  35. 

Note:  39  L.R.A.  521.  Note:  78  A.  S.  R.  261. 

8.  Ex  p.  Garza,  28  Tex.  App.  381, 
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housee,  or  with  a  knowledge  that  they  are  to  be  so  used ;  *'  but  the 
power  to  prevent  nuisances  does  not,  directly  or  by  implication,  carry 
with  it  the  authority  to  hold  the  owner  of  a  building  responsible  for 
the  nuisance  of  keeping  a  house  of  prostitution,  bawdy-house,  or  house 
of  ill  fame,  committed  by  his  tenant  without  his  knowledge  or  con- 
sent.** 

7.  Letting  or  Permitting  Use  of  House.-^The  rule  ia  well  settled 
that  one  who  knowingly  leases  his  premises  to  be  used  aa  a  disorderly 
house  is  criminally  liable  as  the  keeper  of  such  house.*'  A  conflict 
of  opinion,  however,  has  arisen  as  to  what  is  the  duty  of  a  landlord 
80  as  to  relieve  himself  from  liability  where  he  leases  his  premises 
without  knowledge  that  they  are  to  be  used  for  illegal  purposes,  but 
subsequently  learus  of  their  illegal  use.  The  rule  of  the  majority  of 
the  courts  is  that  he  will  be  liable  if  he  acquiesces  in  such  use  with 
knowledge,**  or  if,  after  he  is  aware  of  the  illegal  use  of  the  prem- 
ises, he  does  any  aihrmative  act  indicating  his  sanction  of  the  illegal 
practices  of  his  tenant.**  On  the  other  hand  there  is  some  autlior- 
ity  holding  that  the  landlord  will  not  be  liable  in  such  a  case  unless 
he  aids  or  assists  the  tenant  in  his  unlawful  occupation;  and  that 
the  mere  fact  that  the  landlord  owns  the  premises  in  which  the  unlaw- 
ful acts  take  place,  or  the  fact  that,  after  the  lease  has  been  entered 
into,  notice  is  brought  to  him  of  the  unlawful  conduct  of  his  tenant, 
does  not  make  him  a  participant  in  the  offense  of  the  tenant,  unless 
he  voluntarily  chooses  to  become  a  participant  in  the  wrongdoing.** 
Another  question  which  frequently  arises  is  whether  the  landlord 
is  liable  to  an  adjoining  owner  for  the  consequent  injuries  to  his 
property.  On  this  point  the  rule  is  that  a  lessor  of  property  used 
as  a  licensed  bawdy-house  is  not  liable  for  a  consequent  injury  to 
adjoining  proprietors,  unless  he  lease  it  knowing  of  the  intended  use, 
or  continue  the  leasing  after  acquiring  knowledge  of  such  use,  and 
knowing  that  it  has  become  a  nuisance  notwithstanding  the  license.* 
Where  the  owner  knowingly  permits  his  house  to  be  used  for  illegal 
purposes  he  is  then  liable  to  an  adjoining  owner  for  any  special  dam- 
age thereby  caused  him,  and  the  adjoining  owner  is  entitled  to  an 
injunction  abating  the  nuisance.* 

16.  State  V.  Webber,  107  N.  C.  962,  146  S.  W.  474,  Ann.  Cas.  1914B  804 

12  S.  E.  598,  22  A.  S.  R.  920.  and  note,  39  L.R.A.(N.S.)   1104  and 

Note:  39  L.RA.  523.  note;  Blocker  v.  Com.,  153  Ky.  304, 

16.  See  infra,  par.  7.  155  S.  W.  723,  44  L.R.A.(N.S.)  859 

17.  State  V.  Abrahams,  6  la.  117,  71  and  note. 

Am.  Dec.  399.  1.  Givens  v.  Van  Studdiford,  86  Mo. 

Note:  44  L.R.A.(N.S.)  859.  149,  56  Am.  Rep.  421  and  note. 

18.  Note:  44  L.R.A.(N.S.)  859,  861.  Note:  71  Am.  Dec.  403. 

19.  Kessler  v.  Pearson,  126  Ga.  725,  2.  Seifert  v.  DUlon,  83  Neb.  322, 
55  S.  E.  963,  8  Ann.  Cas.  180  and  119  N.  W.  686,  131  A.  S.  R.  642,  17 
note.  Ann.  Cas.  1126, 19  L.R.A.(N.S.)  1018; 

20.  Ashford  v.  Mace,  103  Ark.  114,  Marsan  v.  French,  61  Tex.  173,  -18  Am. 
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8.  Aatliority  in  Equity  to  Enjoin  the  Keeping  of  Disorderly 
Houses. — In  the  exercise  of  their  authority  to  enjoin  a  threatened 
injury  whenever  its  nature  is  such  that  it  cannot  be  adequately  com- 
pensated in  damages,  and  where  ite  continuance  will  occasion  a  con- 
stantly recurring  grievance,  courts  of  equity  have  jurisdiction  to 
prohibit  the  opening  of  a  house  of  prostitution.  Such  courts  will  not 
be  deterred  from  preventing  a  threatened  establishment  of  a  house 
of  prostitution  by  the  mere  circumstance  that  in  the  exercise  of  their 
jurisdiction  they  might  incidentally  perform  the  functions  of  a  moral 
censor  by  suppressing  a  vice  denounced  by  law  and  amenable  to  its 
penalties  from  the  earliest  times.*  In  such  a  case  the  suit  to  enjoin 
may  be  instituted  in  the  name  of  the  person  injured.*  Owners  of 
property  so  near  to  a  house  of  ill  fame  that  their  enjoyment  of  their 
property  is  affected  by  disgusting  scenes  and  sounds  in  such  house 
sustain  an  injury  different  in  kind  from  that  suffered  by  the  public 
at  large,  which  entitles  them  to  an  injunction  against  the  mainte- 
nance of  the  nuisance.'  Moreover,  courts  of  equity  will  not  lend  their 
aid  or  protection  to  the  operating  of  disorderly  houses.  For  example 
they  will  not,  at  the  instance  of  one  interested  in  the  keeping  of  a 
disorderly  house  used  exclusively  for  the  purposes  of  prostitution, 
and  who,  on  a  mere  pretense,  located  a  business  on  a  common  and 
public  passageway  leading  to  and  from  such  house,  enjoin  the  police 
department  of  a  city  from  maintaining  a  police  patrol  in  such  pass- 
ageway to  ask  the  names  of  persons  seeking  to  enter  the  place, 
although  the  effect  is  to  injure  the- business  of  the  applicant  for  the 
writ.*  But  it  has  been  held  that  equity  will  not,  at  the  instance  of 
near-by  property  owners,  take  jurisdiction  of  a  bill  to  suppress  a  set- 
tlement of  disorderly  houses  forming  what  is  termed  the  "red-light 
district"  of  a  city;  and  that  laches  will  defeat  the  right  to  enjoin 
the  maintenance  of  such  houses  even  though  their  continued  keeping 

Rep.  272  and  note;  Ingersoll  v.  Rons-  6.  Blagen  v.  Smith,  34  Ore.  394,  56 

seau,  35   Wash.   92,  76   Pac.  513,  1  Pac.  292,  46  L.B.A.  522;  Weakley  v. 

Ann.  Cas.  35.                                       •  Page,  102  Tenn.  178,  53  S.  W.  551, 

3.  Tedescki  v.  Berger,  150  Ala.  649,  46  L.R.A.  552.  Compare,  however, 
43  So.  960,  11  L.B.A.(N.S.)  1060  and  Neaf  v.  Palmer,  103  Ky.  496,  45  S.  W. 
note;  Hamilton  v.  Whitridge,  11  Md.  506,  41  L.R.A.  219,  where  it  is  held 
128,  69  Am.  Dee.  184.  that  an  injunction  against  keeping  a 

4.  Tedescki  v.  Berger,  150  Ala.  649,  bawdy  hoose  on  certain  premises  can- 
43  So.  960,  11  L.B.A.(N.S.)  1060  and  not  be  granted  on  the  ground  that  it  is 
note;  Hamilton  v.  Whitridge,  11  Md.  obnoxious  to  the  neighborhood,  and  un- 
128,  69  Am.  Dec.  184  and  note;  Sei-  favorably  affects  the  salable  value  of 
fert  V.  Dillon,  83  Neb.  322,  119  N.  W.  property  in  the  locality. 

686,  131  A.  S.  R.  642  and  note,  17       6.  Pon  v.  Wittman,  147  Cal.  280,  81 

Ama.  Cas.  1126, 19  LJl.A.(N.S.)  1018;  Pac.  984,  2  L.R.A.(N.S.)   683.     See 

Blagen  v.  Smith,  34  Ore.  394,  56  Pac.  also  Delaney  v.  Flood,  183  N.  Y.  323, 

292,  46  L.R-A.  522;  Weakley  v.  Page,  76  N.  E.  209,  111  A.  S.  R.  759,  5 

102  Tenn.  178, 53  S.  W.  551, 46  L.R.A.  Ann.   Cas.  480,  2  LJl.A.(N.S.)   678 

55^  and  note. 
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constitutes  a  nuisance.'  On  the  question  as  to  the  diq>osition  of  per- 
sonal property  used  in  connection  with  the  maintenance  of  bawdy 
houses,  it  has  been  held  that  equity  has  power  to  deal  with  such  prop- 
erty in  any  way  reasonably  necessary  to  the  abatement  of  the  nui- 
sance in  which  it  is  employed.' 

9.  Indictment. — ^As  a  rule  the  indictment  for  keeping  a  disorderly 
house  must  allege  the  facts  making  it  a  nuisance,  as  that  it  is  in  a 
pubHc  place,  or  that  people  reside  near  thereto,  or  other  similar  cir- 
cumstances, showing  that  the  public  is  affected  thereby.'  But  it  is  not 
necessary  to  state  particulars  such  as  the  names  of  the  persons  fre- 
quenting the  place/®  or  facts  concerning  their  character,  for  these 
may  be  given  in  evidence  under  the  general  charge.**  It  is  also  well 
settled  that  an  immaterial  variance  will  have  no  effect  on  the  indict- 
ment.*' The  indictment  is  sufficient  if  it  sets  out  so  much  of  fact 
as  to  make  the  criminal  nature  of  what  is  charged  agtdnst  the  defend- 
ant appear.**  While,  as  a  general  rule,  time  is  not  an  essential  ele- 
ment of  the  offense  of  keeping  a  disorderly  house,  and  it  is  not  neces- 
sary to  prove  the  commission  of  the  offense  within  the  time  laid  in 
the  indictment,**  generally  an  indictment  charging  the  defendant 
with  keeping  a  disorderly  house  on  a  certain  date  and  on  divers  other 
days  between  that  day  and  the  day  of  finding  the  indictment  is  held 
to  allege  the  time  with  sufficient  certainty  and  exactness.  The  alle- 
gations as  to  time  serve  the  purpose  of  showing  continuity  of  the 
offense  or  such  frequency  and  concurrence  of  acts  as  constitute  the 
keeping  an  indictable  nuisance.**     Where  the  offense  of  maintain- 

7.  Weidner  v.  Friedman,  126  Tenn.  Mass.  466,  19  Am.  Rep.  469;  State  v. 
677,  151  S.  W.  56,  42  L.R.A.(N.S.)  Hendricks,  15  Mont.  194,  39  Pac.  93, 
1041  and  note.     See  generally,  Nui-  48  A.  S.  R.  666. 

SANCES.  Compare  Seifert  v.  Dillon,  Note:  8  A.  S.  R.  471. 
83  Neb.  322, 119  N.  W.  686, 19  L.R.A.  13.  State  v.  Bertheol,  6  Blackf. 
(N.S.)  1018,  17  Ann.  Cas.  1126,  to  (Ind.)  474,  39  Am.  Dec.  442  and  note; 
the  effect  that  the  illegal  use  of  prop-  State  v.  Dame,  60  N.  H.  479,  49  Am. 
erty  as  a  house  of  ill  fame  constitutes  Rep.  331.  And  see  In  re  Brecken- 
a  continuing  injury  which  is  not  af-  rtdge,  34  Nev.  275,  118  Pac.  687,  Ann. 
fected  by  lapse  of  time.  Cas.  1914B  871. 

8.  State  T.  New  England  Furniture,  As  to  indictment  of  a  corporation 
etc.,  Co.,  126  Minn.  78,  147  N.  W.  951,  for  keeping  a  disorderly  house,  see  133 
52  L.R.A.(N.S.)  932  and  note.  A.  S.  R.  p.  779  note;  7  Eng.  Rul.  Cas. 

9.  Mains  v.  State,  42  Ind.  327,  13  484  note.  And  as  to  the  right  to  eon- 
Am.  Rep.  364;  State  v.  Plant,  67  Vt.  vict  for  several  offenses  growing  out 
454,  32  Atl.  237,  48  A.  S.  R.  821.       of  the  act  of  keeping  a  bawdy  house, 

Note:  8  A.  S.  R.  471.               -  see  31  L.R.A.(N.S.)  707,  708  note. 

10.  State  V.  Patterson,  29  N.  C.  70,  14.  State  v.  Dufour,  123  Minn.  451, 
45  Am.  Dee.  506.  143  N.  W.  1126,  49  L.R.A.{N.S.)  792 

11.  Lord  V.  State,  16  N.  H.  325,  41  and  note.  But  compare  note  49  L.B.A. 
Am.  Dec.  729;  State  v.  Dame,  60  N.  (N.S.)  793. 

H.  479,  49  Am.  Rep.  331.  16.  Note:  49  L.R.A,(N.S.)   794  el 

12.  State  V.  Nichols,  83  Ind.  228,  43  seq. 
Am.  Rep.  66;  Com.  v.  Bulman,  118 
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ing  a  disorderly  house  is  a  misdemeanor,  all  who  aid  directly  or  indi- 
rectty  in  its  perpetration  are  indictable  as  principals.**  But  under 
this  rule  th«  members  of  a  city  council  who  pass  an  ordinance  pro- 
viding for  the  licensing  of  bawdy-houses  do  not  become  participants 
in  the  keeping  of  such  houses  kept  under  the  resolution,  so  as  to 
render  them  liable  to  punishment  as  the  keepers.*' 

10.  Evidence  Generally. — Generally  speaking,  all  that  need  b« 
shown  to  prove  the  charge  of  keeping  a  bawdy  house  or  other  house 
of  ill  fame  is  that  it  is  a  common  resort  of  people  of  both  sexes  for 
the  purpose  of  prostitution,  or  for  other  immoral  practices.*^  It  is 
not  sufficient  to  prove  acts  of  illicit  intercourse  on  the  part  of  the 
occupants  without  showing  also  that  the  house  is  kept  for  the  con- 
venience of  those  who  visit  it  to  indulge  in  lewdness.**  It  is  not 
neceesjury  to  prove  who  frequents  the  house,  which  in  many  cases 
it  might  be  impossible  to  do;  but  if  unknown  persons  are  proved 
to  have  been  there,  conducting  themselves  in  a  disorderly  manner, 
such  proof  will  sustain  the  indictment.**  Kjiowledge  of  the  age  of 
a  young  girl  abducted  or  defiled  or  received  or  harbored  for  defile- 
ment or  prostitution  is  not  a  necessary  element  or  ingredient  of  the 
offense.  The  rule  in  this  respect  is  that  whoever  commits  the  offense 
does  so  at  his  peril  so  far  as  the  age  of  the  girls  in  such  house  is 
concerned.*  Nor  does  the  offense  of  keeping  a  house  of  ill  fame 
depend  on  the  motive  of  the  person  keeping  it.  It  is  immaterial, 
whether  it  is  kept  for  pecuniary  profit  and  gain,  or  for  other  motives 
equ£illy  bad  and  more  debasing;  and  in  this  the  motive  may  be 
inferred,  as  the  evil  intent  is  in  other  cases.  While  it  is  usual  in 
the  indictment  for  this  offensp  to  state  that  the  house  was  kept  for 
pecuniary  profit,  or  gain,  it  is  settled  that  such  a  fact  need  not  be 
proved.' 

11.  General  Reputation  of  House  and  Inmates. — The  question  most 
frequently  met  with  in  prosecutions  for  the  keeping  of  disorderly 
houses  is  whether  the  character  of  the  house  as  being  disorderly,  or 
one  of  ill  fame,  can  be  shown  by  general  reputation.  There  is  some 
conflict  of  opinion  on  this  point,  but  the  decided  weight  of  authority 
is  to  the  effect  that  the  general  reputation  of  a  house  of  itself,  alone 
and  uncorroborated,  is  insufficient  to  prove  that  it  is  disorderly.* 

16.  Notes:  33  A.  S.  R.  93;  29  L.R.A.      1.  Brown  v.  State,  7  Penn.  (Del.) . 
(N.S.)  721.  159,  74  AU.  836,  25  LJEl.A.(N.S.)  661 

17.  State  V.  Lismore,  94  Ark.  211,  and  note. 

126  S.  W.  855,  29  L.R.A.{N.S.)  721  2.  State  v.  Nixon,  18  Vt.  70,  46  Am. 

and  note.  Dec.  135. 

18.  State  V.  Webber,  107  N.  C.  962,  See  also  as  to  specific  matters  of 
12  S.  E.  598,  22  A>  S.  R.  920  and  note,  proof    in    cases    against    keepers    of 

Note:  48  A.  S.  R.  825.  houses  of  prostitution,  Brown  v.  State, 

19.  State  V.  Webber,  107  N.  C.  962,  7  Penn.   (Del.)   159,  74  Atl.  836,  25 
12  S.  E.  598,  22  A.  S.  R.  920.  L.R.A.(N.S.)   661  and  note. 

20.  Note:  4  L.R.A.  676.  3.  Botts  v.  U.  S.,  155  Fed.  50,  83 
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There  are  a  few  cases  which  decide  that,  where  the  house  has  the 
reputation  of  being  disorderly,  the  jury  may  find  as  a  fact,  from 
such  evidence  alone,  that  it  is  ft  disorderly  house  and  is  used  as  such.^ 
But  the  use  of  the  house  for  evil  purposes  being  a  material  fact, 
there  should  be  proof  of  sudi  actual  use;  for  reputation  alone,  with- 
out such  proof,  is  insufficient.'  This  proof  may  be  made  by  showing 
the  gathering  at  the  place  of  men  and  women  for  illicit  commerce 
of  the  sexes,  by  the  lewd  conduct  of  such  persons,  by  their  obscene 
language  and  profanity,  or  by  other  similar  facts  and  circumstances 
from  which  may  be  deduced  the  conclusion  that  the  house  was  in 
fact  being  used  for  illegal  and  immoral  purposes.*  So  it  has  been 
held  that  proof  of  the  general  reputation  of  prostitution  and  lewdness 
of  the  persons  who  are  inmates  of  the  house  is  admissible,  as  tending 
to  prove  the  character  of  those  who  resort  to  the  place,  and  the  intent 
of  the  keeper,  and  the  general  charauiter  of  the  house  itself.'  So  too, 
the  reputation  for  lewdness  of  a  defendant  charged  with  keeping  a 
house  of  ill  fame  is  admissible  in  evidence  on  the  trial  of  such  charge.* 
But  it  seems  that  evidence  of  the  character  of  the  person  charged  with 
keeping  the  house  is  not  admissible  unless  such  person  first  raises  the 
issue.* 

C.  G.  A.  646,  12  Ann.  Cas.  271  and       6.  State  v.  Hendricks,  15  Mont  194, 
note;  State  v.  Lee,  80  la.  75,  45  N.  W.  39.  Pac.  93,  48  A.  S.  R.  666. 
545,  20  A.  S.  R.  401  and  note;  King       Notes:  4  L.R.A.  676;  20  L.RA.  612; 
V.  Com.,  154  Ky.  829,  159  S.  W.  593,  46  L.R.A.(N.S.)   594;  12  Ann.   Cas. 
48  L.R.A.(N.S.)  253;  Henaon  v.  State,  273. 

62  Md.  231,  50  Am.  Rep.  204  and  7.  State  v.  Lee,  80  la.  75,  45  N.  W. 
note;  Handy  v.  State,  63  Miss.  207,  56  545,  20  A.  S.  R.  401;  Hanson  v.  State, 
Am.  Rep.  803;  Kenyon  v.  People,  26  62  Md.  231,  50  Am.  Rep.  204;  Beard 
N.  T.  203,  84  Am.  Dec.  177;  Putnam  v.  State,  71  Md.  275,  17  AU.  1044, 
V.  State,  5  Okla.  Crim.  535,  132  Pac.  17  A.  S.  R.  530  and  note,  4  L.R.A. 
916,  46  L.R.A.(N.S.)  593  and  note;  675  and  note;  Com.  v.  Gannett,  1 
State  V.  Plant,  67  Vt.  454,  32  Atl.  237,  Allen  (Mass.)  7,  79  Am.  Dec.  693; 
48  A   S  R  821  State  v.  Hendricks,  15  Mont.  194,  39 

Notes':  47  A."  S.  R.  20;  4  L.R.A.  Pf«;  ^f.  48  A.  S.  R.  666;  Putman  v. 
fi7fi-  9n  T  T?  A    fin  State,  5  Okla.  Cnm.  535, 132  Pac.  916, 

aVX*      4|        Aa      0>      XV*      XUa  1  Q 

•   Notes:  20  L.R.A.  611;  46  L.B.A.  jjote:  64  Am.  Dec.  50. 

(N.S.)  595;  12  Ann.  Cas.  274.  j.  State  v.  Hendricks,  15  Mont  194, 

5.  State  V.  Lee,  80  la.  75,  45  N.  W.  39  Pac.  93,  48  A.  S.  B.  666. 

545,  20  A.  S.  R.  401;  State  v.  Hen-  9.  state  v.  Hand,  7  la.  411,  71  An) 

dricks,  15  Mont  194,  39  Pac.  93,  48  Dec  453  and  note;  State  v.  Hull,  18 

A.  S.  R.  666.  R.  I.  207,  26  Atl.  191,  20  LJI.A.  609 

Note:  46  L.R»A.(N.S.)  594.  and  note. 
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See  Intoxioatikg  Liquobs. 


DISTRESS 

See  LiAiniLOBD  Ain>  Txsktn, 


DISTRIBUTION 

See  Descent  and  Disibibtttion,  ante,  p.  ]. 


DISTRICT  ATTORNEYS 

See  PBOSEonmro  ArroBNETS. 
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See  TERRiTORrES. 
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DISTURBING  MEETINGS 


1.  The  Offense  Generally 

2.  Time  as  Element  of  Offense;  Number  of  Persons  Disturbed 

3.  Elinds  of  Meetings  within  Statutes 

4.  Civil  Liability 

5.  Indictment  and  Punishment 


1.  The  Offense  Generally. — At  an  early  date  it  was  a  crime  under 
the  common  law  of  England  to  disturb  persons  assembled  for  religious 
worship.  And  statutes  in  most  of  the  American  states  provide  for 
the  protection  not  only  of  religious  assemblages  *  but  also  of  practically 
all  meetings  for  lawful  purposes.*  In  order  to  establish  the  crime 
of  disturbing  a  meeting  it  must  be  shown  that  the  conduct  relied 
on  as  the  ingredient  of  the  offense  was  intentional  and  that  its  nat< 
ural  tendency  was  to  disturb  the  assemblage,  that  is,  to  derange  its 
quiet  and  order.'  Under  most  of  the  statutes  intention  is  of  the 
essence  of  the  offense;  but,  while  there  is  authority  to  the  effect  that 
a  specific  intention  to  disturb  the  meeting  is  essential,  by  the  great 
weight  of  authority  the  offense  is  consummate  when  the  causal  act 
is  intended,  is  of  such  a  nature  as  tends  to  cause  a  disturbance,  and 
actually  does  so.*  Thus,  the  offense  may  consist  in  wilfully  engag- 
ing in  a  fight  at  the  meeting,  or  even  in  such  close  proximity  thereto 
as  to  cause  a  disturbance  thereof,  though  not  where  the  only  disturb- 
ance is  due  to  a  mere  report  of  a  fight  in  the  vicinity.'  So,  when 
tumultuous  acts  or  discourse  are  intentionally  indulged  in  without 
just 'excuse  at  or  near  to  an  assemblage  for  religious  worship,  the 
defendant  must  be  regarded  as  guilty  of  the  offense.*  On  the  other 
hand  the  act  must  be  inconsistent  with  the  legitimate  purposes  of  the 
assemblage.    Though  wilful  it  will  not  constitute  an  offense  if  it  is 

1.  State  V.  Wright,  41  Ark.  410,  48  2.  See  infra,  par.  3. 

Am.   Rep.  43;   Com.  v.   Beaise,   132  3.  Lancaster  v.  State,  53  Ala.  398, 

Mass.  542,  42  Am.  Rep.  450  and  note;  25  Am.  Rep.  625;  State  v.  Linkhaw. 

Ex  parte  McNair,  13  Neb.  195,  13  N.  69  N.  C.  214,  12  Am.  Rep.  645. 

W.  172,  42  Am.  Rep.  765;  State  v.  4.  Walker  v.  State,  103  Ark.  336, 

Stames,  151  N.  C.  724,  66  S.  E.  347,  146  S.  W.  862,  Ann.  Cas.  1914B  739 

19  Ann.  Cas.  448  and  note;  Cline  v.  and  note. 

State,  9  Okla.  Crim.  Rep.  40, 130  Pac.  5.  Note:  13  L.R.A.  165. 

510,  45  L.R.A.(N.S.)   108  and  note;  6.  Lancaster  v.  State,  53  Ala.  398, 

State  V.  Watkins,  123  Tenn.  502,  130  25  Am.  Rep.  625;  Hunt  v.  State,  3 

S.  W.  839,  30  L.RJi..(N.S.)  829  and  Tex.  App.  116,  30  Am.  Rep.  126. 
note. 
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done  in  the  reasonable  exercise  of  a  right.  Thus,  members  of  a  the- 
ater audience  are  usually  permitted  to  express  their  approbation  or 
disapproval  of  the  entertainment  by  reasonable  demonstrations,  but 
they  are  not  permitted  to  indulge  in  riotous  conduct  or  in  deliberate 
attempts  to  break  up  the  performance  or  to  prevent  the  actors  from 
playing  their  parts.'  Similarly  the  disturbance  of  a  religious  congre- 
gation by  singing,  when  the  singer  does  not  intend  so  to  disturb  it 
but  is  conscientiously  taking  part  in  the  religious  services,  may  be 
a  proper  subject  for  the  discipline  of  his  church,  but  is  not  punish- 
able as  a  criminal  offense.^  The  protection  afforded  by  the  law  is 
not  a  safeguard  from  disturbance  by  outsiders  only,  but  also  pro- 
tects the  meeting  from  the  acts  of  its  own  members.  A  member 
of  the  assemblage,  though  he  be  a  member  of  the  particular  religious 
organization  having  control  of  the  services,  is  bound  to  regard  its 
peace  and  order;  and  no  permission  to  speak  given  by  the  leader 
or  conductor  of  the  services  will  justify  or  excuse  such  discourse  on  the 
part  of  a  speaker  as  is  unbecoming  the  assemblage  and  by  its  violence 
offends  the  order  and  decorum  essential  to  worship.'  Aside  from  the 
question  of  statutory  regulation  of  the  matter,  a  religious  society 
has  the  undoubted  right  to  prescribe  such  rules  as  it  may  think  proper 
for  preserving  order  when  met  for  public  worship,  and  persons  who 
attend  its  meetings  must  conform  to  all  the  rules  of  the  society ;  if  they 
refuse  to  do  so  and  a  disturbance  occurs  they  will  then  be  liable  to 
indictment  and  conviction.^** 

2.  Time  as  Element  of  Offense;  Number  of  Persons  Disturbed. — 
It  is  not  necessary  that  the  assemblage  actually  be  engaged  in  worship 
at  the  moment  of  the  conduct  charged.  As  applied  to  a  religious 
meeting,  the  purpose  of  the  law  is  to  protect  these  assemblages  from 
disturbance  before  and  after  services  as  well  as  during  the  actual 
service,  and  so  long  as  any  portion  of  the 'congregation  remains  at 
the  place  of  meeting.**  Furthermore  the  disturbance  of  only  one 
member  of  a  congregation  assembled  for  worship  is  such  a  disturb- 
ance of  the  congregation  as  will  warrant  the  conviction  of  a  person 
so  charged.**  Every  individual  worshiper  in  the  congregation,  as 
well  as  the  entire  congregation,  is  protected  by  the  object  and  policy 
of  the  law  from  rude  and  profane  disturbance  during  the  solemn 
moments  of  public  worship.  Accordingly  one  who  disturbs  a  single 
worshiper  cannot  in  reason  or  in  law  allege  that  he  has  not  disturbed 

7.  Note:  71  Am.  Dec.  749,  750.  11.  Lancaster  ▼.  State,  53  Ala.  398, 

8.  State  ▼.  Linkhaw,  69  N.  C.  214,  25  Am.  Rep.  625;   State  t.  Wright, 
12  Am.  Rep.  645.  41  Ark.  410,  48  Am.  Rep.  43. 

9.  Lancaster  v.  State,  53  Ala.  398,  Notes:  73  A.  S.  R.  923;  19  Ann, 
^  Am.  Rep.  625.  Cas.  450,  451. 

10.  McLain  v.  Matlock,  7  Ind.  525,       12.  State  v.  Wright,  41  Ark.  410, 
66  Am.  Dee.  746;  Jones  v.  State,  28   48  Am.  Rep.  43. 

Neb.  495,  44  N.  W.  658,  7  L.R.A.  325.       Note:  73  A.  S.  R.  922. 
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the  congregation.  The  protection  intended  by  the  law  would  amount 
t6  little  if  the  congregation  might  in  detail,  through  each  of  the  indi- 
viduals composing  it,  be  disturbed  with  impunity.** 

3.  Kinds  of  Meetings  within  Statutes. — While  the  o£Fense  of  dis- 
turbing a  meeting  may  have  had  ita  origin  in  the  public  policy  of 
encouraging  religious  devotion,**  it  is  also  a  misdemetmor  at  common 
law  wantonly  to  disturb  an  assemblage  of  persons  met  together  for 
any  lawful  purpose,  particularly  meetings  of  a  distinctly  moral  or 
benevolent  character.*'  Similarly,  the  American  statutes  were  at  first 
aimed  solely  at  the  protection  of  religious  meetings,  but  have  gradu- 
ally been  extended  to  the  protection  of  other  assemblies,  until  now 
all  lawful  meetings  are  thus  shielded  from  the  wilful  and  tumultuous 
conduct  of  persons  attempting  to  make  a  disturbance.**  The  ques- 
tion that  most  frequently  arises,  however,  so  far  as  concerns  the  char- 
acter of  the  meeting,  is  as  to  what  is  religious  worship  within  the  mean- 
ing of  a  statute  providing  for  the  punishment  of  a  person  disturbing 
any  assemblage  met  for  religious  worship.  It  is  settled  that  the  nature 
and  form  of  worship  are  immaterial,  for  in  this  country  if  the  meet- 
ing can  properly  be  regarded  as  one  for  public  worship,  the  fact  that 
it  may  not  conform  to  the  modes  and  forms  of  worship  observed  in 
more  conventional  organizations  will  not  deprive  it  of  the  protection 
of  the  law.*^  These  statutes  are  held  also  to  include  and  protect 
Sunday  schools,**  and  business  meetings  of  a  religious  body.*'  So,  too, 
an  assemblage  of  people  to  celebrate  the  birth  of  Christ  with  a  Sunday 
school  Christmas  tree  is  deemed  to  be  within  a  statute  prohibiting 
disturbance  of  assemblages  for  divine  worship.***  But  a  religious 
meeting  at  a  private  residence  has  been  held  not  to  be  within  a  statute 
penalizing  disorderly  conduct  at  any  place  "where  people  are  accus- 
tomed to  meet"  for  divine  worship.* 

4.  Civil  Liability. — ^While  it  is  the  policy  of  the  law  to  protect 
from  disturbance  the  members  of  any  assemblage,  especially  a  reli- 
gious one,  it  does  not  follow  that  a  particular  individual  whose  rights 
in  this  respect  have  been  invaded  can  maintain  a  civil  action  for 

18.  State  V.  Wright,  41  Aik.  410,  Ann.  Cas.  449. 

48  Am.  Rep.  43.  18.  Notes:  30  LJl.A.(N.S.)  830;  19 

14.  See  supra,  par.  1.  Ann.  Cas.  449. 

16.  State  V.  Watkins,  123  Tenn.  502,  19.  Notes:    30    L.R.A.(N.S.)    831. 

130  S.  W.  839,  30  L.RJl.(N.S.)  829  But  see  19  Ann.  Cas.  450. 

and  note.  20.  Cline   v.   State,  9   Okla.   Crim. 

16.  Com.  V.  Bearse,  132  Mass.  542,  Rep.  40, 130  Pac.  510, 45  L.R.A.(N.S.) 
42  Am.  Rep.  450.  108;  State  v.  Watkins,  123  Tenn.  502, 

Notes:    30    L.R.A.(N.S.)    832;    45  130  S.  W.  839,  30  LJa.A.(N.S.)  829 
L.R.A.(N.S.)  109.  and  note. 

17.  Cline  v.   State,  9  Okla.  Crim.      Note:  19  Ann.  Cas.  449. 

Rep.  40, 130  Pac.  510,  45  LJl_A..(N.S.)  1.  State  v,  Starnee,  151  N.  C.  724, 
108  and  note.  66  S.  E.  347,  19  Ann.  Cas.  448. 

Notes:    30    L.R.A.(N.S.)    830;    19 
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damages  against  the  person  or  persons  guilty  of  the  offense.  If,  it  is 
declared,  an  action  could  be  brought  by  every  person  whose  mind 
or  feelings  were  disturbed  in  listening  to  a  discourse  or  during  any 
other  mental  exercise,  by  the  noises,  voluntary  or  involuntary,  made 
by  others,  the  field  of  litigation  would  be  extended  beyond  endurance. 
Such  an  injury,  moreover,  at  least  in  the  case  of  a  disturbance  of  a 
religious  gathering,  is  considered  as  not  of  a  temporal  but  altogether 
of  a  spiritual  character,  for  which  no  action  at  law  lies,  it  being  a 
settled  principle  of  the  law  that  no  action  on  the  case  will  lie  where 
there  is  no  temporal  damage.  Furthermore,  the  argument  against 
civil  liability  proceeds,  it  is  well  known  that  the  property  of  our 
churches  and  meeting  houses,  the  superintendence  of  l^e  congrega- 
tions and  the  right  to  control  and  regulate  them  and  to  prevent  im- 
proper intrusion  or  interference  by  suit  or  otherwise,  are  uniformly 
vested  in  some  corporation  or  trustees,  in  whom  is  placed  the  power  ta 
enforce  the  conditions  of  the  founder  or  the  will  of  the  owners ;  where- 
fore it  is  for  them  or  the  organized  officers  to  bring  actions  of  tres- 
pass or  trespass  on  the  ease  to  regulate  the  affairs  of  the  chiircbes  and 
to  protect  ^e  members  in  the  enjoyment  of  their  religious  rights  and 
property.* 

5.  Indictment  and  Punishment. — At  common  law  the  offense  of 
disturbing  a  religious  meeting  is  indictable.*  In  this  country  most 
of  the  states  have  provided  by  statutory  enactment  for  the  punish- 
ment of  the  offense.  It  being  a  proper  subject  for  the  exercise  of 
the  police  power,  the  several  legislatures  have  thoroughly  defined  the 
offense  and  have  passed  many  penal  statutes  for  the  protection  from 
disturbance  of  those  persons  met  in  lawful  assembly  for  religious  or 
other  purposes.*  Generally  an  indictment  for  such  an  offense  should 
allege  the  manner  of  its  commission,  as  by  talking,  laughing,  or 
profane  swearing.'  But  this  is  not  absolutely  necessary.  It  is  suffi- 
cient to  allege  the  gravamen  of  the  action.  And  so  where  the  infor- 
mation charges  that  the  defendant  wilfully,  maliciously,  and  unlaw- 
fully interrupted,  molested,  and  disturbed  a  religious  meeting  and  its 
members,  it  sufficiently  describes  the  manner  of  disturbance  to  war- 
rant a  conviction.*  In  some  jurisdictions  it  is  necessary  that  the 
indictment  allege  that  the  assemblage  was  conducting  itself  in  a  law- 
ful manner  at  the  time  of  the  disturbance.' 

2.  Owen  v.  Henman,  1  Watts  &  S.  N.  W.  658,  7  LJI.A.  325;  Holmes  v. 
(Pa.)  548,  37  Am.  Dec.  481.  State,  39  Tex.  Crim.  Rep.  231,  45  S. 

8.  Graham  v.  BeU,  1  Nott  &  McCord  W.  487,  73  A.  S.  R.  921. 
(8.  C.)  278,  9  Am.  Dec.  687.  6.  Jones  v.  State,  28  Neb.  495,  44 

^  Com.  V.  Hearse,  132  Mass.  542,  N.  W.  658,  7  L.R.A.  325. 
42  Am.  Rep.  450.  7.  Note:  19  Ann.  Cas.  450. 

6.  Jones  v.  State,  28  Neb.  495,  44 
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XVin.  Separation  Agreementi 

LEOAiiirr  OT  AoBKEiiBirrs  vor  Separatiov 

344.  In  General 

345.  Agreements  for  Fntore  Separation 


346.  In  General 

347.  Consideration 


^RiiAL  Requisites 


Operation  and  Ekforceuen* 


348.  In  General 

349.  Effect  on  Husband's  Liability  for  Wife's  Support  or  Bniial 

350.  Liability  of  Surety 

351.  Rights  as  Surviving  Spouse 

352.  Conditions;  Liens 

353.  Enforcement 


TBRiaKATIOH' 


354.  Death;  Bankruptcy 

355.  Reconciliation 

356.  Effect  of  Divorce 


I.  Introductoey 


1.  Scope  of  Article. — ^The  purpose  of  this  article  is  to  discnss  ques- 
tions relating  to  the  dissolution,  total  or  partial,  or  the  annulment  of 
the  marriage  relation  by  either  legislative  enactment  or  a  decree  of 
court,  and  the  general  operation  and  effect  of  such  dissolution  or 
annulment,  including  foreign  divorces,  together  with  the  public  inter- 
est or  policy  as  affected  by  the  dissolution  of  the  marriage  relation,  and 
also  the  general  validity  and  effect  of  voluntary  agreements  between 
spouses  for  living  separate  and  apart  Other  related  matters  such 
as  the  allowance  of  alimony,^  the  effect  of  divorce  upon  the  rights 
of  the  spouses  in  the  community  property,*  the  husband's  right  of 
curtesy,*  the  wife's  right  of  dower,*  and  the  homestead  rights  of  the 
spouses,*  are  discussed  under  appropriate  titles.  Questions  as  to 
the  validity  and  requisites  of  a  marriage,*  and  also  the  general  rights 
and  disabilities  of  husband  and  wife  inter  se  and  as  regards  third 
persons,  are  treated  in  their  appropriate  place.'    References  will  abo 

1.  See  Alimont,  vol.  1,  p.  86L  4.  See  Doweb,  post. 

8.  See  COKiimnTY  Propebtt,  v<d.      6.  See  Hokesixad. 
6,  p.  823.  6.  See  Mabriaob. 

8.  See  CcBTEST,  vol.  8,  p.  386.  7.  See  Husbakd  and  Wna, 
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be  found  throu^out  this  artiicle  to  many  other  matteis  which  are 
more  or  lees  connected  with  the  general  subject  under  discusedon. 

2.  Historical  Review. — ^Under  the  Mosaic  law  a  husband  could 
divorce  his  wife  by  giving  her  a  "bill  of  divorcement"  and  sending  her 
out  of  his  house.  This  he  could  do  whenever  he  "found  some  unclean- 
oess  in  her,"  and  the  dissolution  of  the  marriage  thus  brought  about 
was  absolute,  so  that  even  the  wife  was  free  to  marry  again.  The 
teachings  of  Christ,  however,  seem  to  have  restricted  divorce  to  the 
cause  of  adultery.*  By  the  civil  law  either  party  might  renounce  the 
marriage  union  at  pleasure.  Justinian  for  a  short  time  abolished 
divorces  but  was  compelled  to  revive  them  again.  He  restored  the 
unlimited  freedom  of  divorce  and  gave  as  a  reason  that  the  hatred, 
misery,  and  crime  which  often  flowed  from  indissoluble  connections 
required  that  marriages  should  be  subject  to  dissolution  by  mutual 
will  and  consent.  The  Code  Napoleon  admitted  of  divorces  for  several 
named  causes  to  be  pronounced  by  the  tribunals  when  the  parties  could 
hot  agree  on  a  dissolution,  and  in  all  cases  when  the  parties  agreed 
thereto.'  Prior  to  the  English  Divorce  Act,  1857,  according  to  Black- 
stone,  divorces  were  within  the  cognizance  of  the  ecclesiastical  courts. 
They  were  of  two  kinds,  the  one  total  and  the  other  partial.  The 
total  divorce— a  vinculo  matrimcmii — was  always  for  some  one  of  the 
canonical  causes  of  impediment  existing  before  the  marriage,  such 
as  consanguinity  or  affinity ;  and  for  these  the  marriage  was  declared 
null  ab  initio.  Partial  divorce — a  mensa  et  thoro — was  allowed  when 
the  marriage  was  originally  lawful,  but  for  some  supervenient  cause 
it  became  improper  or  impossible  for  the  parties  to  live  together,  as  in 
case  of  cruelty  or  adultery  in  either  of  the  parties.  The  canon  law, 
which  the  common  law  followed  in  this  respect,  regarded  the  nuptial 
tie  so  highly  and  with  such  mysterious  reverence  that  it  would  not 
allow  it  to  be  unloosed  for  any  cause  whatsoever  arising  after  the 
union  was  made.  This  was  said  to  be  built  on  the  divine  revealed  law, 
though  that  expressly  assigned  incontinence  as  a  cause,  and  indeed 
the  only  cause,  for  divorce.  The  reason  assigned  by  the  canon  and  the 
common  law  for  refusing  an  absolute  divorce  on  the  ground  of  adultery 
was  that  if  divorces  were  allowed  to  depend  on  a  matter  within  the 
power  of  either  of  the  parties  they  would  probably  be  extremely 
frequent,  as  was  the  case  when  divorce  was  allowed,  for  canonical 
disabilities,  on  the  mere  confession  of  the  parties. 

3.  Classification  of  Divorces;  Distinctions. — Of  the  two  forms  of 
common  law  divorcee  *"  the  divorce  a  vinculo  matrimonii  absolutely 
dissolved  the  marriage  relation,^^  while  the  divorce  a  mensa  et  thoro 
operated  as  mere  temporary  separation,  leaving  all  the  other  marital 

8.  Note:  65  Am.  Dec.  708.  10.  See  anpra,  par.  2. 

9.  Tden  v.  Tolen,  2  Blackf.  (Ind.)       11.  Tolen  v.  Tolen,  2  Blaekf.  (Ind.) 
407,  21  Am.  Dec.  742.  407,  21  Am.  Dec.  742. 
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rights  and  obligatioiis  in  full  force  during  the  life  of  the  parties  and 
being  subject  to  the  complete  restoration  of  ttie  marital  status  by 
reconciliation.*'  The  term  "divorce"  is  not  properly  applicable  to  a 
decree  of  nullity.  Thus,  fraud  is  not  a  cause  of  divorce,  but  a  mar- 
riage voidable  on  the  ground  of  fraud  may  be  adjudged  void  by  a 
court  of  competent  jurisdiction.  Not  infrequently  the  judicial  declara- 
tion of  nullity  is  called  a  "divorce,"  but  the  expression  "sentence 
(or  decree)  of  nullity"  equally  indicates  the  legal  avoidance  of  a 
voidable  marriage,  and  seems  more  significant  and  less  liable  to  be 
misunderstood  than  the  other  and  in  somewhat  better  accord  with 
modem  usage.**  An  action  for  divorce  is  brought  for  the  purpose  of 
dissolving  a  marriage,  while  a  nullity  suit  is  brought  for  the  purpose 
of  having  a  void  marriage  declared  void  or  a  voidable  marriage  judi- 
cially made  void.  In  the  divorce  suit  the  marriage  is  recognized  as 
valid  and  adjudged  to  be  dissolved  from  the  date  of  the  decree,  but  in 
the  nulUty  suit  the  marriage  is  not  recognized  but  is  adjudged  void 
ab  initio,  and  the  rights  of  Uie  parties  are  the  same  as  if  the  purported 
marriage  had  never  taken  place. *^  This  distinction  is  most  important 
and  likewise  most  apparent  as  bearing  on  the  operation  and  effect 
of  divorce  and  annulment.*' 

4.  Ecclesiastical  Law  as  Part  of  American  Common  Law. — The 
English  law  concerning  divorces  and  causes  of  divorce  as  it  existed 
prior  to  the  American  Revolution  was  the  ecclesiastical  and  not  the 
common  law.  It  was  administered  by  judges  and  courts  whose  juris- 
diction never  existed  in  this  country,  and  it  has  never  been  recognized 
as  a  part  of  our  common  law."  Nevertheless,  the  various  American 
statutes  on  the  subject  seem  to  have  been  copied  very  closely  from  the 
rules  which  obtained  in  the  ecclesiastical  courts  of  England,  and  per- 
haps the  exposition  .which  has  been  given  to  these  rules  will  be  found 
to  afford  good,  if  not  the  best,  rules  of  construction  for  our  statutes.*' 
In  interpreting  and  applying  them  the  courts  do  in  fact  frequently 
resort  to  the  principles  and  doctrines  announced  by  the  ecclesiastical 
courts  in  the  application  of  the  ecclesiastical  law.*^    As  has  well  been 

12.  Storey  v.  Storey,  125  HI.  608,  And  see  Common  Law,  vol.  5,  p.  816. 
18  N.  E.  329,  8  A.  S.  R.  417, 1  L.R.A.  17.  Richardson  v.  Richardson,  4 
320.  Port.  (Ala.)  467,  30  Am.  Dec.  538. 

13.  Henneger  v.  Lomas,  145  Ind.  18.  Bauman  v.  Bauman,  18  Ark. 
287,  44  N.  E.  462,  32  L.R.A.  848.       320,  68  Am.  Dec.  171;  Ring  v.  Ring, 

14.  Henneger  v.  Lomas,  145  Ind.  118  Ga.  183,  44  S.  E.  861,  62  L.R.A. 
287,  44  N.  E.  462,  32  L.R.A.  848.        878;  J.  G.  v.  H.  G.,  33  Md.  401,  3 

15.  See  infra,  par.  302  et  seq.  Am.  Rep.  183;  Robbins  v.  Robbins, 

16.  FomshiU  v,  Murray,  1  Bland  140  Mass.  528,  5  N.  E.  837,  54  Am. 
(Md.)  479,  18  Am.  Dec.  344;  Robbins  Rep.  488;  Morrison  v.  Morrison,  142 
V.  Robbins,  140  Mass.  528,  54  Am.  Mass.  361,  8  N,  E.  59,  56  Am.  Rep. 
Rep.  488;  Burtis  v.  Burtis,  Hopk.  (N.  688;  Brinkley  v.  Brinkley,  50  N.  Y. 
Y.)  557,  14  Am.  Dec.  563.  184, 10  Am.  Rep.  460;  Wilson  v.  Hin- 

Note:  11  L.R.A.  443.  man,  182  N.  Y.  408,  75  N.  E.  236, 
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said,  when  by  our  statutes  any  part  of  the  jurisdiction  exercised  by 
the  ecclesiastical  courts  is  given  to  our  courts,  the  settled  principles 
and  practice  of  those  courts  become  guides  for  our  courts.**  The 
analogic  precedents  thus  furnished  are  freely  cited  and  more  or  less 
closely  followed  in  applying  many  of  the  doctrines  pertaining  to 
divorce,  as  where  questions  are  presented  as  to  the  efifect  of  condonation 
and  connivance  *•  or  as  to  what  constitutes  or  the  manner  of  determin- 
ing impotency.*  Similarly,  in  this  country  a  suit  for  divorce  on  the 
ground  of  desertion  is  the  substitute  for  the  English  Ubel  for  restitu- 
tion of  conjugal  rights,  but  the  rules  and  principles  governing  both 
proceedings  are  substantially  the  same,  and  it  has  been  declared  that 
the  legislature  in  providing  that  desertion  should  constitute  a  valid 
ground  of  divorce  used  the  word  in  the  same  sense  in  which  it  had 
always  been  used  in  analogous  proceedings  in  the  English  courts.' 
The  same  analogy  has  been  indulged  in  construing  a  statute  making 
"cruelty"  a  ground  for  divorce  without  specific  definition  of  that 
term.' 

5.  General  Legislative  Control;  Powers  of  Congress. — ^In  this  coun- 
try it  is  the  province  of  the  legislatures  of  the  several  states  to  regulate 
the  subject  of  divorce  as  applied  to  their  citizens  and  persons  domiciled 
within  their  jurisdiction.*  The  power  of  the  legislature  over  the 
subject  of  marriage  as  a  civil  status  and  its  dissolution  is  unlimited 
and  supreme  except  as  restricted  by  the  constitution.*  Marriage  may 
be  abrogated  by  "the  sovereign  will,  either  with  or  without  the  consent 
of  both  parties,  whenever  the  public  good  or  justice  to  both  or  either 
of  the  parties  will  thereby  be  subserved.  Such  a  remedial  and  con- 
servative power  is  inherent  in  every  independent  nation  and  cannot 
consistently  with  the  public  welfare  be  subjected  to  political  restraint 
or  foreign  control.  The  marital  relation,  being  more  than  a  contract 
and  depending  essentially  on  the  sovereign  will,  is  not  within  the 

108  A.  S.  R.  820;  Hawkins  v.  Hawk-  78.  See  infra,  par.  172-179,  18e-189. 
ins,  193  N.  Y.  409,  86  N.  E,  468,  127  1.  J.  G.  v.  H.  G.,  33  Md.  401,  23 
A.  S.  R.  979,  15  Ann.  Gas.  371,  19  Am.  Rep.  183;  Devanbagh  v.  Devan- 
L.R.A.(N.S.)  468;  Nogees  v.  Nogeee,  bagh,  5  Paige   (N.  Y.)   554,  28  Am. 

7  Tex.  538,  58  Am.  Dec.  78.  Dec.  443.    See  infra,  par.  36-49. 
Note:  12  L.R.A.  524.  2.  Southwick  v.  Southwick,  97  Mass. 

19.  Brinkley  v.  Brinkley,  50  N.  Y.  327,  93  Am.  Dec.  95.  See  supra,  par. 
184,  10  Am.  Rep.  460,  per  Folger,  J.,  4. 

whose  statement  is  quoted   with   ap-  8.  Ring  v.  Ring,  118  Qa.  183,  44 

proval  in  Hawkins  v.  Hawkins,  193  S.  E.  861,  62  L.R.A.  878.    See  infra, 

N.  Y.  409,  86  N.  E.  468,  127  A.  S.  R.  par.  112. 

979, 15  Ann.  Gas.  371, 19  L.R.A.(N.S.)  4.  Burtis  v.  Burtis,  Hopk.  (N.  Y.) 

468.  557,  14  Am.  Dec.  563. 

20.  Robbins  v,  Robbins,  140  Mass.  5.  Cooke  v.  Cooke,  164  N.  C.  272, 
528,  5  N.  E.  837,  54  Am.  Rep.  488;  80  S.  E.  178,  49  L.R.A.(N.S.)  1034; 
Morrison  v.  Morrison,  142  Mass.  361,  State  v.  Duket,  90  Wis.  272,  63  N.  E. 

8  N.  E.  59,  56  Am.  Rep.  688;  Nogees  83,  48  A.  S.  R.  928,  31  L,R.A.  515. 
V.  Nogees,  7  Tex.  538,  58  Am.  Dee 
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constitutional  interdiction  of  legislative  acts  impairing  the  obligation 
of  contracts.'  As  said  by  Chief  Justice  Marshall  in  the  celebrated 
Dartmouth  College  case,  in  speaking  of  the  provision  of  the  federal 
guaranty  of  contractual  obligations:  "This  provision  of  the  consti- 
tution never  has  been  understood  to  embrace  other  contracts  than 
those  which  respect  property,  or  some  object  of  value,  and  confer 
rights  which  may  be  asserted  in  a  court  of  justice.  It  never  has  been 
understood  to  restrict  the  general  right  of  the  legislature  to  legislate 
on  the  subject  of  divorces.  Those  acts  enable  some  tribunal,  not  to 
impair  a  marriage  contract,  but  to  Uberate  one  of  the  parties  because 
it  has  been  broken  by  the  other." '  But,  though  tbe  legislature  has 
-power  to  pass  an  act  giving  to  all  petitioners  for  divorce  the  right  to 
apply  for  an  absolute  or  a  limited  divorce  as  each  may  elect,*  a  statute 
authorizing  the  granting  of  a  limited  divorce  attended  by  special 
consequences  as  to  properly,  on  the  application  of  a  party  where  he  or 
she  has  conscientious  scruples  against  an  absolute  divorce  but  not 
otherwise,  has  been  held  unconstitutioiftil  as  contrary  to  the  spirit 
of  both  state  and  federal  constitutions  and  as  involving  a  classification 
defined  only  by  inquiry  into  the  private  opinions  of  an  offended 
party .•  Congress  has  full  power  to  regulate  marriage  and  divorce 
within  federal  territories,  and  it  may  intrust  the  same  to  a  territorial 
legislature ;  *•  but  the  federal  constitution  confers  no  power  whatever 
upon  the  federal  government  to  regulate  marriage  or  ita  dissolution  in 
the  states.** 

6.  Nature  of  Divorce  Proceedings. — A  proceeding  for  divorce  is  a 
civil  proceeding  as  distinguished  from   a   criminal   prosecution.** 

6.  Dartmouth  College  v.  Woodward,  Eq.  692,  35  Atl.  1065,  37  Atl.  1106, 
4  Wheat.  518,  4  U.  S.  (L.  ed.)  629;  55  A.  S.  R.  602,  36  L.R.A.  221. 
Maynard  v.  Hill,  125  U.  S.  190,  8  9.  Middleton  v.  Middleton,  54  N.  J. 
S.  Ct.  723,  31  U.  S.  (L.  ed.)  654;  Eq.  692,  35  Atl.  1065,  37  Atl.  1106, 
Green  v.  State,  58  Ala.  190,  29  Am.  55  A.  S.  R.  602,  36  L.R.A.  221.  As 
Rep.  739;  Tolen  v.  Tolen,  2  Blackf.  to  the  general  subject  of  classification 
(Ind.)  407,  21  Am.  Dec  742;  Berthel-  of  legislation,  see  Constitdtional 
emy  v.  Johnson,  3  B.  Mon.  (Ky.)  90,  Law,  vol.  6,  pp.  104,  373. 

38  Am.  Dec.  179;  Harding  v.  Alden,  10.  Simms  v.  Simms,  175  U.  S.  162, 
9  Greenl.  (Me.)  140,  23  Am.  Dec.  549;  20  S.  Ct.  58,  44  U.  S.  (L.  ed.)  115; 
Clark  V.  Clark,  10  N.  H.  380,  34  Am.  De  La  Rama  v.  De  La  Rama,  201  U 
Dec.  165;  Cooke  v.  Cooke,  164  N.  C.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L. 
272,  80  S.  E.  178,  49  L.R.A.(N.S.)   ed.)   765. 

1034;  Frasher  v.  State,  3  Tex.  App.  11.  Andrews  v.  Andrews,  188  U.  S. 
263,  30  Am.  Rep.  131;  State  v.  Duket,  14,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.) 
90  Wis.  272,  63  N.  W.  83,  48  A.  S.  R.  366;  Haddock  v.  Haddock,  201  U.  S. 
928,  31  L.R.A.  515.  562,  26  S.  Ct.  525,  50  U.  S.  (L.  ed.) 

7.  Dartmouth  CoUege  v.  Woodward,  867,  5  Ann.  Cas.  1. 

4  Wheat.  518,  4  U.  S.  (L.  ed.)  629.  12.  Clark  v.  Clark,  10  N.  H.  380, 

See  also  CoNSTrruriONAii  Law,  vol.  6,  34  Am.  Dec.  165. 

p.  344.  Note:  Ann.  Cas.  1913B  1217. 

8.  Middleton  t.  Middleton,  54  N.  J. 
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Sometimes,  however,  it  is  closely  assimilated  to  a  criminal  proceed- 
ing," as  where  evidence  of  the  wife's  general  good  character  was 
admissible  in  defense  of  a  charge  of  adultery.**  It  is  considered  as 
an  equitable  action  even  under  the  code  practice.*'  It  is  not  exdu- 
aively  either  in  personam  or  in  rem.  Thus,  so  far  as  concerns  the 
jurisdiction  of  the  court  to  award  alimony  and  costs  the  proceeding  is 
regarded  as  strictly  in  personam  for  the  purpose  of  binding  the  defend- 
ant personally,  and  the  court  must  acquire  jurisdiction  of  the  person  of 
the  defendant  in  order  to  render  the  decree  for  alimony  or  costs  bind- 
ing upon  him.*'  On  the  other  hand,  the  judgment  affecting  the  status 
of  the  parties  is  substantially  in  rem.  There  is  a  good  deal  of  authority 
to  show  that  it  is  really  indistinguishable  from  a  judgment  in  rem. 
Some  of  the  judges  sieem  to  have  considered  that  for  some  reason  it  is 
not  an  absolute  judgment  in  rem,  but  for  all  purposes  it  is  on  the 
same  footing,  that  is  to  say,  it  is  a  judgment  affecting  the  status  of 
the  parties.  In  so  far  as  it  is  to  affect  the  marriage,  it  is  to  change 
a  thing  independent  of  the  parties  and  is  a  proceeding  not  against 
the  parties  in  personam,  but  against  their  status  in  rem.*'  The  res 
upon  which  the  judgment  operates  is  the  status  of  the  parties.*^  So 
also,  with  respect  to  the  custody  of  minor  children  within  the  juris- 
diction of  the  court,  tiie  proceeding  is  considered  as  in  rem,  so  that 
service  of  summons  on  a  nonresident  defendant  is  good.**  And  even 
as  regards  alimony  the  court  by  constructive  service  may  acquire 
jurisdiction  to  bind  the  defendant  as  to  property  within  the  juris- 
diction. The  difficulty  in  treating  divorce  proceedings  as  technically 
in  rem  arises  where  the  parties  are  domiciled  in  different  jurisdictions. 
In  such  a  case  it  would  seem  apparent  that  if  the  marriage  relation 
or  status  is  to  be  considered  the  res,  then  if  the  suit  is  considered  a 
proceeding  in  rem  the  res  is  divisible,  so  that  the  divorce,  if  granted 
on  constructive  service,  may  be  valid  in  the  state  of  the  plaintiff's 
domidl  and  yet  have  no  obligatory  force  in  the  state  of  the  defendant's 

13,  O'Bryan  v.  O'Bryan,  13  Mo.  16,  408,  28  N.  E.  405,  24  A.  S.  B,  462, 
53  Am.  Dec.  128;  Matchin  v.  Matchin,  reversed  on  another  point  160  IT.  S. 
6  Pa.  St.  332,  47  Am.  Deo.  466.  531;  Houston  v.  Timmerman,  17  Ore. 

Note:  Ann.  Cas.  1913B  1216.  499,  21  Pac.  1037,  11  A.  S.  R.  848,  4 

14.  O'Bryan  v.  O'Bryan,  13  Mo.  16,  LJI.A.  716;  Bater  v.  Bater,  [1906]  P. 
53  Am.  Dec.  128.  (Eng.)  209,  4  Ann.  Cas.  854.    And  see 

16.  Wadsworth   v.    Wadsworth,   81  generally.  Actions,  vol.  1,  p.  328. 
Cal.  182,  22  Pac.  648, 15  A.  S.  R.  38;      18.  In  re  EUis,  55  Minn.  401,  56 

Gaston   v.  Gaston,  114  Cal.  542,  46  N.  W.  1056,  43  A.  S.  R.  514,  23  L.R.A. 

Pac.  609,  55  A.  S.  R.  86.  287. 

16.  Rigney   v.   Rigney,  127  N.   T.       19.  Newman's  Estate,  75  Cal.  213, 
408,  28  N.  E.  405,  24  A.  S.  R.  462,  16  Pac.  887,  7  A.  S.  R.  146. 
reversed  on  another  point  160  U.  S.       As  to  the  disposition  of  the  custody 
631.    See  Alimony,  vol.  1,  p.  884.  of  children  in  divorce  proceedings,  see 

17.  Rigney  v,   Rigney,  127   N.   T.  infra,  par.  285  et  seq. 
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domicil.'*    This  has  given  rise  to  the  much  perplexed  question  as  to 
the  force  and  effect  to  be  given  to  foreign  divorces.^ 

7.  Application  of  Doctrine  of  Lis  Pendens. — The  question  what 
effect  the  commencement  of  a  suit  for  divorce  has  with  respect  to 
constituting  notice  that  the  property  of  the  husband  and  wife  is  in 
litigation  involves  the  doctrine  of  lis  pendens.  But  since  in  order  to 
render  this  doctrine  applicable  it  is  indispensable  that  the  litigation 
should  be  about  some  specific  thing  which  must  necessarily  be  affected 
by  the  termination  of  the  suit,*  as  a  general  rule  the  doctrine  does  not 
apply  to  divorce  proceedings,  though  the  petition  contains  a  general 
prayer  for  alimony.  The  judgment  which  may  be  obtained  may, 
from  the  docketing  thereof,  constitute  a  hen  on  certain  property,  but 
in  this  as  well  as  in  all  other  respects  it  no  more  constitutes  a  lis 
pendens  or  a  claim  to  particular  estate  than  a  suit  upon  a  promissory 
note  or  any  other  sufficient  cause  of  action.*  Thus  it  has  been  held 
that  the  pendency  of  a  suit  for  divorce  does  not  deprive  creditors  of 
the  husband  of  the  remedies  ordinarily  afforded  them  for  the  collec- 
tion of  their  debts,  and  therefore  that  after  the  commencement  of  the 
suit  such  a  creditor  may  bring  an  action,  recover  judgment  against 
the  husband,  take  out  execution  for  its  satisfaction,  and  cause  the 
real  property  to  be  sold  thereunder,  and  that  the  purchaser  at  the  sale 
takes  title  which  cannot  be  affected  by  any  judgment  which  may 
subsequently  be  rendered  in  the  suit  for  divorce.*  Where,  however, 
the  plaintiff  seeks  to  have  adjudicated  and  enforced  his  or  her  equitable 
interest  in  real  estate  standing  in  the  defendant's  name  the  proceeding 
is  pro  tanto  to  enforce  such  right,  and  in  so  far  as  his  or  her  alleged 
right  is  enforced  by  the  judgment  or  decree  the  doctrine  of  lis  pendens 
applies.*  And  in  some  jurisdictions  the  statutes  authorize  the  court 
to  set  apart  particular  property  to  the  wife  as  alimony  or  to  decree 
the  alimony  granted  a  lien  on  the  defendant's  property,  so  that  where 
such  relief  is  asked  the  doctrine  of  lis  pendens  is  held  appUcable.* 
The  petition  must  specifically  describe  the  property  sought  so  to  be 

20.  Haddock  v.  Haddock,  201  U.  S.  Notes:  56  A,  S.  R.  865;  102  A.  S. 

562,  26  S.  Ct.  525,  50  U.  S.  (L.  ed.)  R,  705;  2  L.RA.  615;  Ann.  Gas.  1913D 

867,  5  Ann.  Gas.  1.  950,  951. 

1.  See  infra,  par.  330  et  scq.  4.  Houston  v.  Timmerman,  17  Ore. 

2.  Note:  102  A.  S.  R.  705.  499,  21  Pac.  1037,  11  A.  S.  R.  848, 
See  Lis  Pbkdbnb.  4  L.R.A.  716. 

8.  WUkinson  v.  Elliott,  43  Kan.  590,  6.  Kremer  v.  Schutz,  82  Kan.  175, 

23  Pac.  614, 19  A.  S.  R.  158;  Feigley  107  Pac.  780,  27  L.R.A.(N.S.)   735. 

▼.  Feigley,  7  Md.  537,  61  Am.  Dec.  6.  Wilkinson  v.  Elliott,  43  Kan.  590, 

375;  Hamlin  v.  Bevans,  7  Ohio  pt.  I,  23  Pac.  614,  19  A.  S.  R.  158;  W.  H 

161,  28  Am.  Dec.  625;  Houston  v.  Tim-  Gallespy's  Sons  Co.  v.  Massey,  99  Miss 

merman,  17  Ore.  499,  21  Pac.  1037,  208,  54  So.  805,  Ann.  Gas.  1913D  94? 

11  A.  S.  R.  848,  4  L.R.A.  716  and  and  note;  Powell  v.  Campbell,  20  Nev. 

.note;    Almond    v.   Almond,   4   Rand.  232,  20  Pac.  156,  19  A.  S.  R.  350,  2 

(Va.)   662,  15  Am.  Dec.  781.  L.R.A.  615  and  note.    See  also  Wood 
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affected  and  request  that  it  be  set  apart."  But  where  this  is  done  the 
wife's  express  consent  that  the  husband  may  sell  certain  portions  of  the 
property  will  not  operate  aa  an  estoppel  against  the  wife  in  favor  of 
a  purchaser  with  notice  of  the  suit  but  without  knowledge  of  the  wife's 
consent  to  the  sale.*  Where  a  statute  provided  that  "whenever  a  mar- 
riage shall  be  declared  void  or  dissolved  the  party  at  whose  prayer  such 
decree  shall  be  made  shall  in  all  cases  be  entitled  to  the  undivided  one 
third  part  in  his  or  her  undivided  right  in  fee  of  the  whole  of  the  real 
estate  owned  by  the  other  at  the  time  of  such  decree,"  it  has  been  held 
that  the  doctrine  of  lis  pendens  does  not  apply  so  as  to  prevent  rights 
in  the  real  estate  of  the  defendant  from  being  acquired  by  third  per- 
sons in  good  faith  pending  the  divorce  proceedings  whidi  would  be 
superior  to  any  claim  of  the  plaintiff  under  the  statute.' 

8.  Receivers  and  Injunctions. — ^The  power  of  the  court  in  a  divorce 
suit  to  appoint  a  receiver  to  take  possession  of  property  of  the  defend- 
ant within  its  jurisdiction  when  necessary  to  the  protection  of  the 
complainant's  rights  is  well  recognized.*"  The  receiver  takes  the  hus- 
band's property,  in  any  case,  subject  to  all  prior  liens  and  encum- 
brances, and  his  appointment  does  not  prevent  the  enforcement  of 
a  judgment  lien  on  the  husband's  real  estate,  whether  such  lien  is 
prior  or  subsequent  to  the  lien  of  the  decree  for  alimony,  if  it  was 
acquired  prior  to  the  appointment  of  the  receiver.^*  Where  the 
receiver  does  not  take  possession  of  any  property  the  object  of  his 
appointment  and  the  functions  invested  in  him  terminate  with  the 
entry  of  final  judgment,  after  which  the  court  has  no  jurisdiction  to 
direct  him  to  sell  the  property  to  satisfy  a  simple  money  judgment 
for  alimony.**  The  aid  of  equity  by  injunction  is  most  frequently 
sought  as  between  the  husband  and  wife,  in  cases  of  application 
for  divorce,  and  it  may  be  stated  that  as  a  general  rule  pending  pro- 
ceedings for  divorce,  a  proper  case  of  emergency  being  shown,  the 
husband  may  be  enjoined  from  interfering  with  the  custody  of  the 

T.  Price,  79  N.  J.  Eq.  620,  81  Atl.  bona  fide  claim,  is  not  affected  by  or 

983,  Ann.  Cas.  1913A  1210,  38  L.R.A.  subject  to  the  rule  of  lis  pendens,  nor 

(N.S.)  772.  is  his  deed  thereby  rendered  invalid. 

Note:  56  A.  S,  R.  865.  10.  Murray  v.  Murray,  115  Cal.  266, 

7.  WUkinson  v.  Elliott,  43  Kan.  590,  47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A. 
23  Pac.  614,  19  A.  S.  R.  158.  626;  Anderson  v.  Andersou,  124  Cal. 

Note:  2  L.R.A.  615.  48,  56  Pac.  630,  57  Pac.  81,  71  A.  S. 

8.  Powell  V.  Campbell,  20  Nev.  232,  R,  17;  Stallings  v.  Stallings,  127  Ga. 
20  Pae.  156, 19  A.  S.  R.  350,  2  L.R.A.  464,  56  S.  E.  469,  9  L.R.A.(N.S.) 
615  593. 

9.  Houston  v.  Timmerman,  17  Ore.  Notes:  64  Am.  Dec.  495;  72  A.  S. 
499,  21  Pac.  1037,  11  A.  S.  R.  848,  R.  67;  14  Ann.  Cas.  362. 

4  LwR.A.  716,  holding  that  a  purchas-      11.  Note:  71  A.  S.  R.  368. 

er  of  land  at  an  execution  sale,  upon      12.  White  v.  White,  130  Cal.  597, 

a  judgment  rendered  prior  to  a  decree  62  Pac.  1062,  80  A.  S.  R.  150. 

of  divorce,  against  the  owner  for  a 
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children  or  of  property  in  possession  of  the  wife,**  and  likewise,  in 
a  proper  case,  from  invading  the  separate  dwelling  house  of  the  wife 
acquired  by  her  after  separation  from  him,  m  where  the  grounds  of 
her  suit  are  cruelty  and  habitual  intoxication  and,  notwithstanding 
the  separation,  he  insists  on  eating  and  sleeping  at  her  house.**  A 
fortiori  a  husband  who  has  lost  his  homestead  right  in  the  property 
of  his  wife  by  divorce  obtained  by  her  against  him  may  be  enjoined 
from  committing  trespasses,  petty  annoyances,  and  acts  of  disorderly 
conduct  on  the  homestead  premises.*"  According  to  an  early  case, 
where  the  husband  is  guilty  of  an  act  entitling  the  wife  to  a  divorce 
or  separation,  and  alimony,  she  has  the  right  of  restoration  of  the 
property  which  the  husband  holds  by  virtue  of  his  marital  rights, 
and  on  her  bill  of  divorce  or  separation  the  court  will  protect  her 
right  to  such  property  not  only  as  against  the  husband  himself  but 
also  as  against  judgment  creditors  and  others  who  do  not  stand  In 
the  situation  of  bona  fide  purchasers  without  notice  of  her  equitable 
rights  and  of  her  intention  to  enforce  them  by  a  suit  for  a  divorce 
or  separation.** 

9.  Right  to  Divorce  as  Vested  Right. — ^A  right  conferred  by  stat- 
ute to  a  divorce  for  misconduct  on  the  part  of  one  of  the  spouses  seems 
to  be  a  matter  of  mere  grace  and  not  a  vested  right  which  the  legis- 
lature may  not  take  away.*'  As  has  been  said,  iy>  married  person 
is  vested  with  a  "legal  right"  to-  a  divorce,**  for  divorces  are  allowed 
neither  as  a  punishment  of  the  offending  nor  as  a  favor  to  the  innocent 
party  but  because  the  state  believes  its  own  prosperity  will  be  pro- 
moted thereby.*'  Therefore,  a  statute  repealing  all  divorce  laws  and 
thereby  depriving  the  courts  of  jurisdiction  to  grant  divorce  under 
existing  laws  has  been  held  constitutional  even  as  applied  to  pending 
actions.  Such  a  repealing  statute  does  not  impair  any  contractual 
obligation  or  unconstitutionally  take  away  any  vested  right.*" 

10.  Indian,  Mormon,  and  Mohammedan  Divorces. — ^By  an  estab- 
lished custom  among  most  Indian  tribes  marriage  is  regarded  as  a 
relation  which  may  be  assumed  or  dissolved  at  the  pleasure  of  the 

13.  Lyon  v.  Lyon,  102  Ga.  453,  31  142;  Grant  v.  Grant,  12  S.  C.  29,  32 
S.  E.  34,  66  A.  S.  B.  189,  42  L.R.A.  Am.  Rep.  506.  And  see  CtoNsrrnr- 
194;  Van  Duzer  v.  Van  Duzer,  6  Pai^e  tional  Law,  vol.  6,  p.  312. 

(N.  Y.)  366,  31  Am.  Dec.  257.  See  18.  AUen  v.  Allen,  73  Conn.  54,  46 
Injunctions.  Atl.  242,  84  A.  S.  R.  135,  49  L.R.A. 

14.  Lyon  v.  Lyon,  102  Ga.  453,  31  142. 

S.  E.  34,  66  A.  S.  R.  189,  42  L.R.A.  19.  Dennis  t.  Dennis,  68  Conn.  186, 

194.  36  Atl.  34,  57  A.  S.  B.  95,  34  L.R.A. 

15.  Kern  v.  Field,  68  Minn.  317,  71  449;  Allen  v.  Allen,  73  Conn.  54,  46 
N.  W.  393,  64  A.  S.  R.  479.  AU.  242,  84  A.  S.  R.  135,  49  L.R.A. 

16.  Van    Duzer    v.    Van    Duzer,   6  142. 

Paige  (N.  Y.)  366,  31  Am.  Dec.  257.       20.  Grant  v.  Grant,  12  S.  C.  29,  32 

17.  Allen  v.  Allen,  73  Conn.  54,  46   Am.  Rep.  508. 
Atl.  242.  84  A.  S.  R.  135,  49  L.R.A. 
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parties  thereto.  No  formal  contract  or  ceremony  is  essential,  a  mere 
meeting  and  cohabitation  as  husband  and  wife  constituting  marriage. 
This  relation  may,  by  the  same  custom,  be  as  easily  terminated  when- 
ever it  becomes  tiresome,  or  when  for  any  reason  a  change  is  desired. 
This  can  be  effected  by  separation  by  mutual  consent,  and  the  parties 
are  thereafter  free  to  form  other  marital  alliances.*  In  a  recent  case 
it  appeared  that  a  foreigner  bom  in  Canada  removed  to  the  United 
States  and  was  adopted  by  the  Pottawatomie  tribe  of  Indians.  After 
his  adoption  into  the  tribe  and  after  his  wife,  who  was  a  member 
thereof,  had  died,  he  married  a  woman  who  was  not  a  member.  While 
he  was  living  with  the  tribe  on  its  reservation  as  a  member  thereof 
and  while  the  tribe  was  under  the  general  supervision  of  the  federal 
authorities  he  was  divorced  from  his  second  wife  according  to  the 
customs  and  usages  of  the  tribe.  It  was  held  that  the  divorce,  recog- 
nized by  the  tribe  as  valid  under  its  customs  arid  usages,  would  be 
recognized  and  treated  as  valid  by  the  courts  of  the  state.*  It  seems 
that  where  the  parties  are  lawfully  married  within  the  jurisdiction  of 
the  state  and  apparently  in  accordance  with  its  laws  and  customs, 
their  removal  to  Indian  territory  does  not  of  itself  destroy  the  mar- 
riage relation,  and  that  the  relation  cannot  be  dissolved  by  abandon- 
ment, and  certainly  the  dissolution  cannot  thus  be  effected  where  the 
abandonment  takes  place  within  the  jurisdiction  of  the  state  to  which 
the  parties  removed  after  living  for  a  time  in  Indian  territory.*  A 
marriage  consummated  in  Indian  territory  between  the  members  of 
a  tribe  whose  customs  permit  the  termination  of  a  marriage  by  mutual 
consent  cannot  be  so  terminated  by  mutual  consent,  or  otherwise 
except  as  provided  by  the  state  law,  after  the  allotment  of  Indian  lands 
among  bands  and  tribes,  which  has  the  effect  of  conferring  upon  the 
allottees  the  right  of  citizenship,  and  absolving  them  from  their  tribal 
relation.*  A  Mormon  divorce,  by  which  the  parties  to  the  marriage, 
with  the  consent  of  the  church,  agree  to  dissolve  their  marital  relations, 
is  invalid  and  so  remains  though  the  parties  believe  it  to  be  valid  and 
one  of  them  subsequently  becomes  a  party  to  another  marriage  cere- 
mony.* It  has  also  been  held  that  the  determination  of  the  courts  of 
Utah  that  a  divorce  granted  by  the  Mormon  church  was  illegal  and 
void,  fixed  and  determined  the  status  of  the  parties  and  controlled  the 

1.  Cyr  V.  Walker,  29  Okla.  281, 116  2.  Cyr  v.  Walker,  29  Okla.  281,  116 

Pac.  931,   35  L.R.A.(N.S.)    795   and  Pac.  931,  35  L.R.A.(N.S.)   795. 

note;  Buck  v.  Branson,  34  Okla.  807,  3.  Wells  v.  Thompson,  13  Ala.  793, 

127  Pac.  436,  50  L.R.A.(N.S.)    876.  48  Am.  Dec.  76. 

See  also  Earl  v.  Qodley,  42  Minn.  361,  Note:  35  LJl.A.(N.S.)  796. 

44  N.  W.  254,  18  A.  S.  R.   517,  7  4.  Note:  35  L.R.A.(N.S.)  796. 

L..R.A.  125;   Johnson  v.  Johnson,  30  5.  Hilton  v.  Roylance,  25  Utah  129, 

Mo.  72,  77  Am.  Dec.  598.  69  Pac.  660,  95  A.  S.  R.  821,  58  UB.A. 

Note:  Ann.  Cas.  1913D  537.     See  723.     See  also  Tufts  v.  Tufts,  8  Utah 

Conflict  of  Laws,  vol.  5,  p.  1011.  142,   30   Pac.  309,  16  L.R.A.  482. 
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courts  of  another  state  in  an  action  involving  the  validity  of  the 
decree.*  According  to  the  law  of  Turkey,  where  the  wife  of  a 
Christian  renounces  Christianity,  embraces  the  Mohammedan  religion, 
and  marries  an  adherent  of  that  faith,  her  previous  marriage  becomes 
null  and  void,  and  the  courts  in  Turkey  consider  that  there  is  no 
longer  any  marriage  tie  between  such  wife  and  her  former  husband. 
As  applied  to  citizens  of  Turkey  such  a  divorce  has  been  held  valid  in 
this  country  where  the  husband  was  temporarily  here  when  his  wife, 
then  residing  in  Turkey,  renounced  Christianity  and  married  a 
Mohammedan.  The  husband's  subsequent  remarriage  in  this  coun- 
try was  held  valid.' 

II.  Public  Policy  as  to  DrvoBCB 

11-.  In  General. — Marriage  is  a  relation  in  which  the  public  is 
deeply  interested  and  is  subject  to  proper  regulation  and  control  by 
the  state  or  sovereignty  in  which  it  is  assumed  or  exists.*  The  public 
policy  relating  to  marriage  is  to  fost«r  and  protect  it,  to  make  it  a 
permanent  and  public  institution,  to  encourage  the  parties  to  live 
together,  and  to  prevent  separation.  This  policy  finds  expression  in 
probably  every  state  in  this  country  in  legislative  enactment-s  designed 
to  prevent  the  sundering  of  the  marriage  ties  for  slight  or  trivial  causes, 
or  by  the  agreement  of  the  husband  and  wife,  or  in  any  case  exoept  on 
full  and  satisfactory  proof  of  such  facts  as  by  the  legislature  have  been 
declared  to  be  cause  for  divorce.  Such  provisions  find  their  justifica- 
tion only  in  this  well-recognized  interest  of  the  state  in  t.he  permanency 
of  the  marriage  relation.*  The  right  to  a  divorce  exists  only  by  legis- 
lative grant,  the  marriage  contract  in  this  respect  being  regulated  and 
controlled  by  the  sovereign  power,  and  not  being,  like  ordinary  con- 
tracts, subject  to  dissolution  by  the  mutual  consent  of  the  contracting 
parties,  but  only  for  the  causes  sanctioned  by  law.*"  As  said  by  the 
federal  Supreme  Court:    "Other  contracts  may  be  modified,  restricted, 

6.  Hilton  V.  Stewart,  15  Idaho  150,  R.  23 ;  Allen  v.  Allen,  73  CJonn.  54, 
96  Pac.  579,  128  A.  S.  R.  48.  47  Atl.  653,  84  A.  S.  R.  135,  49  L.R.A. 

7.  Kapigian  v.  Ii^inassiau,  212  Mass.  142;  Helms  v.  Franciscus,  2  Bland 
412,  99  N.  E.  264,  Ann..Cas.  1913D  (Md.)  544,  20  Am.  Dec.  402;  Blank 
535  and  note.  v.  Nohl,  112  Mo.  159,  20  S.  W.  477, 

8.  Green  v.  State,  58  Ala.  190,  29  18  L.R.A.  350;  Clark  v.  Clark,  10  N. 
Am.  Rep.  739.    See  Mabeuoe.  H.  380,  34  Am.  Dec.  165;  Wade  v. 

9.  Deyoe  v.  Superior  Ct.,  140  Cal.  Kalbfleisch,  58  N.  Y.  282, 17  Am.  Rep. 
476,  74  Pac.  28,  98  A.  S.  R.  73,  250;  McCreery  v.  Davis,  44  S.  C.  195, 

10.  Maynard  v.  Hill,  125  U.  S.  190,  22  S.  E.  178,  51  A.  S.  R.  794,  28 
8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654;  L.R.A.  655;  Hilton  v.  Roylance,  25 
Andrews  v.  Andrews,  188  U.  S.  14,  Utah  129,  69  Pac.  660,  95  A.  S.  R. 
23  S.  Ct.  237,  47  U.  S.  (L.  ed.)  366;  821,  58  L.R.A.  723.  See  also  Tufts 
Green  v.  State,  58  Ala.  190,  29  Am.  v.  Tufts,  8  Utah  142,  30  Pac.  309,  16 
Rep.   739;   Grannis  v.   Superior   Ct.,  L.R.A.  482. 

146  Cal.  245,  79  Pac.  891,  106  A.  S. 
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or  enlarged,  or  entirely  released  upon  the  consent  of  the  parties.  Not 
80  with  marriage.  The  relation  once  formed,  the  law  steps  in  and 
holds  the  parties,  to  various  obligations  and  liabilities.  It  is  an 
institution,  in  the  maintenance  of  which  in  its  purity  the  public  if 
deeply  interested,  for  it  is  the  foundation  of  the  family  and  of  society, 
without  which  there  would  be  neither  civilization  nor  progress."  ** 

12.  State  as  Quasi  Party  and  Particular  Incidents  of  Principle. — 
While  an  action  to  obtain  a  decree  dissolving  the  relation  of  husband 
and  wife  is  nominally  an  action  between  two  parties,  the  state,  because 
of  its  interest  in  maintaining  the  same  unless  good  cause  for  its  dis- 
solution exists,  is  an  interested  party.  It  has  been  said  by  the  courts 
and  eminent  writers  on  the  subject  that  such  an  action  is  really  a 
triangular  prooeeding,  to  which  the  husband  and  the  wife  and  the 
state  are  parties.*'  When  an  attempt  is  made  through  the  courts  to 
undo  a  marriage,  the  state  becomes  in  a  sense  a  party  to  the  proceed- 
ings, not  necessarily  to  oppose  but  to  make  sure  that  the  attempt  will 
not  prevail  without  sufficient  and  lawful  cause  shown  by  the  real  facts 
of  the  case,  nor  unless  those  conditions  are  found  to  exist  at  the  time 
the  decree  is  made  on  which  the  state  permits  a  divorce  to  be  Ranted.** 
Both  the  policy  and  the  letter  of  the  law  concur  in  guarding  against 
collusion  and  fraud,  and  it  should  be  the  aim  of  the  court  to  afford  the 
fullest  possible  hearing  in  such  matters.**  So,  on  the  ground  of  pub- 
lic interest,  the  courts  are  more  ready  than  in  other  proceedings  to 
relieve  against  defaults  *'  and  to  grant  continuances.*'  To  discover 
and  defeat  any  attempt  to  use  the  forms  of  the  law  of  divorce  for 
vindictive  or  fraudulent  purposes,  is  a  proper  exercise  of  the  legal 
discretion  vested  in  all  courts  having  divorce  jurisdiction.*'     The 

11.  Maynard  v.  HUI,  125  U.  S.  190,  1056,  43  A.  S.  R.  514,  23  L.R.A.  287; 
8  S.  Ct  723,  31  U.  S.  (L.  ed.)  654.  Davis  v.  Hinman,  73  Neb.  850, 103  N. 

12.  Deyoe  v.  Superior  Ct.,  140  Cal.  W,  668,  11  Ann.  Cas.  376;  Willits  v. 
476,  74  Pac.  28,  98  A.  S.  R.  73;  Gar-  Willits,  76  Neb.  228,  107  N.  W.  379, 
ver  v.  Garver,  52  Colo.  227,  121  Pac,  14  Ann.  Cas.  883,  6  L.R.A.(N.S.)  767; 
165,  Ann.  Cas.  1913D  674;  Hyser  v.  Palmer  v.  Palmer,  26  Utah  31,  72  Pac, 
Hyser,  53  Colo.  199,  124  Pac.  346,  3,  99  a.  S.  R.  820,  61  L.R.A.  641. 
Ann.  Cas,  1914B  356;  Allen  v.  AUen,  jjote:  30  Am.  Dec,  544, 
IL^T:  o'**^fo**-|^^'  ^w"*-  ^  ^-  13-  ^len  ^'  ^en,  73  Conn.  54,  46 

^^1^\}'V"-  Jfn'  ?«f"«°  inon  T^  ^^l-  242,  84  A.  S,  R,  135,  49  L.R.A, 
cock,  55  Fla,  680,  45  So.  1020,  15  ^42 

L.E.A.(N.S.)    670;   Dunham  v.  Dun-       ^',    Wori=w^>fi,    „     xkt^a^ ^\,     01 

ham.  162  lU.  589    44  N.  E.  841,  35   p3*'Z    So  pt    ^48^^^'    I 
LJI.A.  70;  People  v.   Case,  241   lU.   ^al.  182,  22  Pac.  648,  15  A.  S,  R, 

279,  89  N.  E.  638,  25  L.R.A.(N.S.)  ^-      _   .        ^.          ^  j       ^i.     q-, 

578;  Hunger  v.  Bunger,  85  Kan.  564,  ^o-  Wadsworth    v.    Wadsworth,    81 

117  Pac,  1017,  Ann.  Cas.  1913A  126;  Cal,  182,  22  Pac.  648,  15  A.  S.  R,  38. 

Fisher  v.  Fisher,  95  Md.  314,  52  Atl.  See  infra,  par,  246. 

898,  93  A,  S,  R,  334;  People  v.  Da-  16-  See  infra,  par.  233. 

well,  25  Mich.  247,  12  Am.  Rep.  260;  17.  Dennis  v,  Dennis,  68  Conn.  186,: 

In  re  Ellis,  55  Minn,  401,  56  N.  W,  36  Atl.  34,  57  A.  8.  R.  95,  34  LJI.A. 
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courts  are  bound  to  protect  the  public  interests  as  well  as  the  rights 
of  the  parties  themselves,  and  hence  before  a  party  is  entitled  to  a 
divorce  it  must  be  made  to  appear  by  proof  that  he  or  she  is  the  inno- 
cent and  injured  party,  and  this,  though  there  is  a  default  on  the 
part  of  the  other  party.**  Furthermore,  the  better  view  is  that  though 
the  defendant  is  in  contempt  for  failure  to  pay  alimony  the  court 
has  no  power  to  strike  out  his  pleadings  and  deny  him  the  right  to 
be  heard  in  defense  to  the  prayer  for  the  dissolution  of  the  marriage." 
The  active  character  of  the  public  interest  in  divorce  proceedings 
is  forcibly  illustrated  by  the  strictness  with  which  the  attorneys  therein 
are  held  to  the  rules  of  professional  conduct"*  and  with  which  the 
complaining  party  is  held  to  compliance  with  all  the  statutory  require- 
ments, notwithstanding  an  admission  or  waiver  of  the  other  party.* 
13.  Illegality  of  Contracts  Promotive  of  Divorce  in  General. — A 
husband  and  wife  cannot  enter  into  a  lawful  agreement  for  a  divorce,' 
and  the  courts  unhesitatingly  declare  illegal  as  contrary  to  public 
policy  any  contract  intended  to  facilitate  or  promote  the  procurement 
of  a  divorce.*  Hence  a  contract  whereby  a  wife  who  has  resolved 
to  leave  her  husband  agrees  for  a  stated  consideration  to  relinquish  all 
claims  on  him  as  wife  provided  a  divorce  is  granted  to  him  on  or  before 
a  fixed  date  is  void  and  no  bar  of  her  right  to  a  year's  support  and 
dower  after  his  death.*  Nor  can  an  agreement  to  withdraw  opposition 
to  or  not  to  contest  divorce  proceedings  form  a  valid  consideration  for 
a  contract  to  pay  money.'    The  defendant  is  not  bound  to  make  a 

449;  Hancock  V.Hancock,  55  Fla.  680,  2    L.R.A.(N.S.)    260;    Donaldson    v. 

45  So.  1020,  15  L.R.A.(N.S.)   670.  Eaton,  136  la.  650,  114  N.  W.  19, 125 

Note:  20  Ann.  Cas.  341.  A.  S.  R.  275,  14  L.R.A.(N.S.)  1168; 

18.  Blank  v.  Nohl,  112  Mo.  159,  20  Johnson  v.  Johnson,  122  Ky.  13,  90 
S.  W.  477,  18  L.R.A.  350.  See  infra,  S.  W.  964,  121  A.  S.  R.  449;  Blank 
par.  245,  as  regards  judgment  by  de-  v.  Nohl,  112  Mo.  159,  20  S.  W.  477, 
fault  or  decree  pro  confesso.  18  L.R.A.  350;  Belden  v.  Hunger,  5 

19.  See  Alimony,  vol.  1,  p.  908.  Minn.  211,  80  Am.  Dec.  407;  Davis 

20.  See  Attorneys  at  Law,  vol.  2,  v.  Hinman,  73  Neb.  850,  103  N.  W. 
pp.  1092, 1097, 1098.  668, 11  Ann.  Cas.  376  and  note;  Sayles 

1.  Note:  20  Ann.  Cas.  341.  See  v.  Sayles,  21  N.  H.  312,  53  Am.  Dec. 
infra,  par.  103,  239,  245.  208   and   note;   Noice   v.   Brown,   38 

2.  Storey  v.  Storey,  125  111.  608,  18  N.  J.  L.  228,  20  Am.  Rep.  388;  Pierce 
N.  E.  329,  8  A.  S.  R.  417,  1  L.R.A.  v.  Cobb,  161  N.  C.  300,  77  S.  E.  350, 
320.  44  L.R.A.(N.S.)  379  and  note;  Hen- 

8.  Pereira  v.   Pereira,  156   Cal.   1,  derson  v.  Henderson,  37  Ore.  141,  60 

103  Pae.  488,  134  A.  S.  R.  107,  23  Pac.  597,  61  Pae.  136,  82  A.  S.  R. 
L.R.A.(N.S.)  880  and  note;  Birch  v.  741,  48  L.R.A.  766;  Palmer  v.  Palmer, 
Anthony,  109  Qa.  349,  34  S.  E.  561,  26  Utah  31,  72  Pac.  3,  99  A.  S.  R. 
77  A.  S.  R.  379;  Muckenburg  v.  Hoi-  820  and  note,  61  L.R.A.  641. 

ler,  29  Ind.  139,  92  Am.  Dec.  345;  4.  Birch  v.  Anthony,  109  Oa.  349, 

Stokes  V.  Anderson,  118  Ind.  533,  21  34  S.  E.  561,  77  A.  S.  R.  379.     See 

N.  E.  331,  4  L.R.A.  313  and  note;  Doweb,  post;  Executors  and  Admin- 

Bamgrover  v.  Pettigrew,  128  la.  533,  istratoes. 

104  N.  W.   904,  111  A.   S.  R.  206,  5.  Muckenburg  v.   Holler,  29   Ind. 
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defense,  and  mutual  assistance  in  proving  the  actual  facts  does  not 
amount  to  collusion ;  but  a  bargain  that  there  shall  be  no  defense  is 
collusion,  and  any  promise  founded  on  such  an  undertaking  cannot 
be  enforced.'  Similarly  a  contract  between  a  husband  and  wife  is 
invalid  where  its  direct  tendency  is  to  interest  the  husband  in  pro- 
curing a  divorce  or  in  foregoing  resistance  to  an  effort  by  his  wife 
directed  to  that  end,  as  where  pending  her  suit  she  agrees  that  when 
the  divorce  is  granted  she  will  pay  him  a  certain  sum  for  improve- 
ments made  by  him  on  her  lands  during  marriage.^  A  contract 
between  a  man  and  wife  as  to  the  support  of  their  child,  however,  is 
not  void  as  against  public  policy  because  it  is  entere(3  into  pending 
divorce  proceedings  between  them,  where  neither  its  purpose  nor 
effect  in  any  way  facilitates  the  granting  of  the  divorce.*  Though 
there  is  authority  to  the  contrary,*  the  better  view  seems  to  be  that 
the  public  interest  demands  disclosure  of  the  true  cause  of  divorce, 
so  that  where  a  spouse  has  a  good  ground  his  or  her  agreement  to 
conceal  it  and  allege  another  is  against  public  policy." 

14.  Effect  of  Abandonment  of  Contemplated  Divorce;  Remoteness 
of  Tendency. — ^It  would  seem  that  if  a  contr{u;t  by  a  husband  for  the 
compensation  of  the  wife  is  illegal  because  in  consideration  of  her 
procuring  a  divorce,  the  abandonment  of  the  intended  divorce  pro- 
ceedinp  would  not  prevent  the  contract  from  being  regarded  by  the 
courts  as  illegal.  But  it  also  seems  that  the  illegal  element  of  the 
procurement  of  the  divorce  contemplated  may  be  so  remotely  con- 
nected with  the  contemporaneous  contract  sought  to  be  enforced  that 
after  performance  of  the  contract  by  the  wife  resulting  in  irrevocable 
surrender  of  her  rights  in  her  husband's  estate  she  may  be  permitted 
to  maintain  an  action  thereon,  nothing  on  the  face  of  the  contract 
showing  its  illegality  and  the  circumstances  being  such  that  it  would 
be  grossly  inequitable  to  deny  her  relief.  Thus  it  has  been  held  that 
evidence  of  a  contemporaneous  agreement  by  a  wife  to  procure  a 
divorce  from  her  husband  is  inadmissible  to  defeat  recovery  by  her 
on  a  written  agreement  valid  on  its  face  for  the  release  of  her  dower 
rights  in  real  property  of  the  husband,  where  she  has  performed  the 

139,  92  Am.  Dec.  345;  Stokes  v.  An-  Notes:    44   L.R.A.(N.S.)    385;    11 

derson,  118  Ind.  533,  21  N.  E.  331,  Ann.  Gas.  378. 

4  L.RA..  313;  Johnson  v.  Johnson,  122  6.  Blank  v.  Nobl,  112  Mo.  159,  20 
Ky.  13,  90  S,  W.  964,  121  A.  S.  R.  S.  W.  477,  18  L.R.A.  350. 
449;  Belden  v.  Hunger,  5  Minn.  211,  7.  Muckenburg  v.  Holler,  29  Ind. 
80  Am.  Dec.  407;  Blank  v.  Nohl,  112  139,  92  Am.  Dec.  345. 
Mo.  159,  20  S.  W.  477, 18  L.R.A.  350;  8.  Ward  v.  Goodrich,  34  Colo.  369, 
Davis  V.  Hinman,  73  Neb.  850,  103  82  Pac.  701, 114  A.  S.  R.  167,  2  L.R.A. 
N.  W.  668, 11  Ann.  Cas.  376  and  note;  (N.S.)  201  and  note. 
Sayles  v.  Sayles,  21  N.  H.  312,  53  9.  Note:  11  Ann.  Cas.  379. 
Am.  Dee.  208;  Palmer  ▼.  Palmer,  26  10.  Stokes   v.    Anderson,   118   Ind. 
Utah  31,  72  Pac.  3,  99  A.  S.  R.  820,  533,  21  N.  E.  331,  18  L.R.A  313. 
d  L.RA.  64L  Note:  11  Ann.  Cas.  379. 
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written  agreement  on  her  part  which  of  itself  constitutes  a  consider- 
ation for  the  undertaking  of  the  other  party,  and  after  such  agree- 
ment she  resumed  marital  relations  with  her  husband,  though  proof 
of  such  an  agreement  would  be  admissible  in  an  action  on  a  bond,  bill, 
or  note  to  prove  that  the  consideration  was  unlawful.**  It  has  also 
been  held  that  an  antenuptial  contract  whereby,  in  consideration  of 
the  release  by  the  prospective  husband  of  all  his  rights  and  interest 
in  the  property  of  the  wife,  she  agreed  to  provide  a  certain  annuity 
for  him  after  her  death,  provided  that  if  at  the  time  of  her  death  they 
should  not  be  living  together  as  husband  and  wife  then  the  agreement 
would  be  of  no  force  or  effect,  was  not  void  as  tending  to  facilitate  or 
induce  a  separation  of  the  parties,  but  was  valid,  and,  after  being 
fully  performed  by  her  by  provision  in  her  will,  which  provision  was 
accepted  by  him,  he  had  no  further  interest  in  her  estate,  nor  any 
foundation  on  which  to  predicate  an  attack  on  the  will.** 

15.  Contract  for  Support  or  Compensation  of  Wife. — ^Agreements 
for  alimony  or  other  provision  for  the  wife's  future  maintenance 
entered  into  for  the  purpose  of  promoting  or  materially  tending  to 
facilitate  the  procurement  of  a  divorce,  are  illegal,*'  as  where  an 
agreement  to  pay  money  or  transfer  property  to  the  wife  contemplates 
that  she  will  ignore  the  cause  of  divorce  which  actually  exists  as  she 
claims,  and  allege  another,  on  which  she  does  not  in  fact  rely,  and 
that  her  husband  will  make  no  resistance  to  the  action  but  will  aid  in 
bringing  about  the  desired  result  by  agreeing  to  pay  the  costs  and  the 
fee  of  her  attorney.**  The  fact  that  the  transfer  of  property  is  to  be 
effected  through  a  trustee  in  no  way  changes  the  illegal  aspect  of 
the  transaction.*'  On  the  other  hand,  according  to  the  weight  of 
authority,  bona  fide  agreements  relating  to  alimony  or  the  adjustment 
of  property  rights  between  the  husband  and  wife,  though  in  contem- 
plation of  a  divorce,  will  be  upheld  if  not  directly  conducive  to  the 
procurement  of  a  divorce.**  Such  an  agreement  does  not  necessarily 
constitute  collusion  or  connivance.    The  question  depends  on  whether 

11.  Irwin  ▼.  Irwin,  169  Pa.  St.  529,  Paige  (N.  T.)  509,  28  Am.  Dec.  442; 
32  Atl.  445,  47  A.  S.  R.  916,  29  L.R.A.  Pierce  v.  Cobb,  161  N.  C.  300,  77  S. 
292.  E.  350,  44  L.R.A.(N.S.)  379  and  note; 

12.  Appleby  v.  Appleby,  100  Minn.  Palmer  v.  Palmer,  26  Utah  31,  72  Pac. 
408,  111  N.  W.  305,  117  A.  S.  R.  709,  3,  99  A.  S.  R.  820,  61  L.R.A.  641. 
10   Ann.   Cas.   563,  10   L.R.A.(N.S.)       Note :  11  Ann.  Cas.  378,  380. 

590.  14.  Stokes   v.    Anderson,   118    Ind. 

13.  Birch  v.  Anthony,  109  Ga.  349,  533,  21  N.  E.  331,  4  L.R.A.  313. 

34  S.  E.  561,  77  A,  S.  R.  379;  Stokes       15.  Belden  v.  Monger,  5  Minn.  211, 
V.  Anderson,  118  Ind,  533,  21  N.  E.  80  Am.  Dee,  407. 
331,  4  L.R.A.  313  and  note;  Wolko-       Note:  44  LJl.A.(N.S.)  385. 
visky  V.  Rapaport,  216  Mass.  48,  102       16.  Jnlier  v.  Julier,  62  Ohio  St.  90, 
N.  E.  910,  Ann,  Cas.  1915A  809;  Blank  56  N.  E.  661,  78  A.  S.  R.  697. 
V.  Nohl,  112  Mo.  159,  20  S,  W.  477, 18      Notes:  11  Ann.  Cas.  379;  Ann.  Gas. 
L.R.A.   350;    Daggett    v.    Daggett,   5   1915A  811. 
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it  is  an  attempt  to  obtain  a  divorce  not  justified  ^y  the  real  facts,  and 
thus  to  practice  a  fraud  on  the  court  An  agreement  between  the 
parties,  not  involving  an  imposition  on  the  court  or  a  suppression  of 
facts,  but  intended  merely  to  facilitate  the  proofs  and  smooth  the 
asperities  of  the  litigation,  is  valid,  though  liable  to  be  looked  into  by 
the  courtA'  Thus,  where  a  separation  has  been  induced  not  by  col- 
lusion but  by  the  vicious  conduct  or  disability  of  one  of  the  parties 
without  inducement  or  fault  of  the  other,  and  it  has  furnished  just 
grounds  for  legal  separation,  then  a  contract  looking. to  a  settlement 
of  property  rights  and  the  proper  maintenance  of  the  one  not  in 
fault  is  in  no  sense  repugnant  to  public  policy.  The  amount  which 
the  husband  is  to  pay  to  the  wife,  the  terms  of  the  payment,  and  the 
length  of  time  during  which  such  payment  is  to  continue,  may  all 
be  arranged  between  them  by  consent.^^  But  if  the  agreement  is 
broader  in  its  terms  and  its  tendency  is  to  interest  the  husband  in 
procuring  a  divorce  or  in  forgoing  resistance  to  an  efifort  by  his  wife 
to  that  end,  then  it  is  contrary  to  public  policy,  and  is  void.**  The 
fact  that  the  agreement  is  not  embodied  in  the  divorce  decree  subjects 
it  to  the  closest  scrutiny  in  order  to  determine  whether  it  was  made 
to  facilitate  the  divorce,  but  does  not  render  it  invalid  if  not  in  con- 
flict with  the  decree.**  A  contract  between  husband  and  wife  reciting 
that  by  reason  of  irreconcilable  diflferencee  between  them  a  permanent 
separation  is  desirable,  that  a  divorce  proceeding  is  in  contemplation 
and  will  be  instituted  by  one  or  the  other  for  the  legal  dissolution  of 
the  marriage  tie,  and  then,  after  naming  the  property  the  wife  is  to 
have,  stating  that  they  agree  so  far  as  permitted  by  law  to  a  full  and 
final  separation  and  dissolution  of  the  marriage  relation,  is  not  merely 
a  contract  for  a  separation,  but  is  one  for  the  purpose  of  faciUtating 
the  securing  of  a  divorce,  and  is  therefore  void.^ 

16.  Contract  Not  to  Seek  New  Trial,  Appeal,  or  Vacation  of  Decree. 
— ^The  courts  go  to  such  an  extent  in  denunciation  of  contracts  to  facil- 
itate divorce  that  it  is  held  that  an  agreement  by  the  husband  obtain- 
ing a  decree  of  divorce  to  pay  his  former  wife  a  monthly  sum  during 
her  life  if  she  will  not  apply  for  a  new  trial  is  against  public  policy 
and  void  as  tending  to  promote  and  facilitate  a  divorce.  There  is  in 
principle  no  difference,  it  is  declared,  between  an  agreement  to  make 

17.  Snow  V.  Gould,  74  Me.  540,  43  Alimony,  vol.  1,  p.  924,  925. 
Am.  Rep.  604.  19.  Stokes   v.   Anderson,   US   Ind. 

18.  Storey  v.  Storey,  125  lU.  608,  533,  21  N.  E.  331,  4  L.R.A.  313. 

18  N.  £.  329,  8  A.  S.  R.  417, 1  L.R  Jt.       20.  Nelson  v.  Yassenden,  115  Minn 

320;  Nelson  v.  Vassenden,  115  Minn.  1,  131  N.  W.  794,  35  LJl.A.(N.S.) 

1,   131  N.  W.  794,  35  L.R.A.(N.S.)  1167. 

1167  and  note;  Henderson  v.  Hender-       1.  Palmer  v.  Palmer,  26  Utah  31,  72 

son,  37  Ore.  141,  60  Pac.  597,  61  Pae.  Pac  3, 99  A.  S.  R.  820,  61  L.R.A.  641. 

136,  82  A.  S.  R.  741,  48  L.RA.  766.  Ab  regards  the  validity  of  separation 

Note:   44  L.R.A.(N.S.)    387.     See  agreements,  gee  infra,  par.  344  et  seq. 
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no  defense  and  one  .to  abandon  all  opposition  while  a  motion  to  set 
aside  the  decree  and  for  new  trial  can  yet  be  made,  heard,  and  sus- 
tained.' So  also,  an  agreement  between  husband  and  wife  after 
divorce  has  been  illegally  and  wrongfully  obtained,  whereby  the  wife 
agrees  to  take  no  steps  or  proceedings  and  not  to  institute  any  suit  to 
invalidate,  set  aside,  or  annul  such  divorce,  is  of  no  avail  in  debar- 
ring the  wife  from  her  rights  and  interests  in  the  estate  of  her 
husband  after  the  decree  has  been  annulled.'  On  the  other  hand 
there  is  authority  for  the  position  that  after  a  decree  of  divorce  has 
been  granted  the  mere  agreement  of  one  of  the  parties  to  abandon  an 
appeal  or  even  to  refrain  from  appealing  is  not  necessarily  a  part  of  a 
collusive  agreement  and  illegal  as  an  element  of  encouragement  to 
the  dissolution  of  the  marriage  relation ;  *  and  it  has  been  held  that  in 
the  absence  of  fraud  a  settlement  made  while  a  motion  for  a  new  trial 
or  an  appeal  could  have  been  entered  will  be  sustained.* 

17.  Contracts  between  Husband  or  Wife  and  Attorney. — Contracts 
between  a  husband  or  wife  and  his  or  her  attorney  have  frequently 
been  held  illegal  as  promotive  of  divorce.*  This  rule  condemns 
arrangements  whereby  the  attoraey's  compensation  is  made  con- 
tingent on  the  granting  of  the  divorce  '  or  is  measured  by  and  pay- 
able out  of  the  alimony  recovered.*  Similarly,  a  note  payable  to  the 
attorneys  of  the  maker's  wife  in  consideration  of  her  procuring  a 
divorce  from  the  maker  within  a  certain  time  is  void  as  against  public 
policy.*  Where  a  contract  to  secure  a  divorce  provides  for  the  pay- 
ment of  a  lump  sum  out  of  which  all  expenses  are  to  be  paid  and  the 
wife's  unliquidated  claim  for  alimony  is  to  be  settled,  it  is  not  only 
contrary  to  public  policy  but  also  champertous.** 

2.  Blank  v.  Nohl,  112  Mo.  159,  20  Cobb,  161  N.  C.  300,  77  S.  E.  350, 
S.  W.  477,  18  L.R.A.  350.  44  L.R.A.(N.S.)  379  and  note. 

3.  Comstock  v.  Adams,  23  Kan.  513,  7.  Bamgrover  v.  Pettigrew,  128  la. 
33  Am.  Rep.  191.  533, 104  N.  W.  904,  Ul  A.  S.  R.  206, 

Note:  11  Ann.  Cas.  379.  2    L.R.A.(N.S.)    260;    Donaldson    v. 

4.  Note:  44  L.R.A.(N.S.)  387.  Eaton,  136  Iowa  650,  114  N.  W.  19, 
6.  Notes:  11  Ann.  Cas.  379;  Ann.  125  A.   8.  R.  275,  14  L.R.A.(N.S.) 

Cas.  1915A  811.  1168. 

6.  McConnell  v.  McConnell,  98  Ark.  8.  McConnell  v.  McConnell,  98  Ark. 
193,  136  S.  W.  931,  33  L.R.A.(N.S.)  193,  136  S.  W.  931,  33  L.R.A.(N.S.) 
1074;  Newman  v.  Freitas,  129  Cal.  1074  and  note;  Newman  v.  Freitas, 
283,  61  Pac.  907,  50  L.R.A.  548;  Barn-  129  Cal.  283,  61  Pac.  907,  50  L.R.A. 
grover  v.  Pettigrew,  128  la.  533,  104  548;  Jordan  v.  Westerman,  62  Mich. 
N.  W.  904,  111  A.  S.  R.  206,  2  L.R.A.  170,  28  N.  W.  826,  4  A.  S.  R.  836; 
(N.S.)  260;  Donaldson  v.  Eaton,  136  Lynde  v.  Lynde,  64  N.  J.  Eq.  736,  52 
la.  650,  114  N.  W.  19,  125  A.  S.  R.  Atl.  694,  97  A.  S.  E.  692,  68  L.R.A. 
275,  14  L.R.A.(N.S.)  1168;  Jordan  v.  471. 

Westerman,  62  Mich.  170,  28  N.  W.      9.  Pierce  v.  Cobb,  1«1  N.  C.  300, 
826,  4  A.  8.  R.  836;  Lynde  v.  Lynde,  77  S.  E.  350,  44  L.R.A.(N.S.)  379. 
64  N.  J.  Eq.  736,  52  Atl.  694,  97  A.       10.  Donaldson  v.  Eaton,  136  la.  650, 
S.  R.  692,  58  LJI.A.  471;  Pierce  v.  114  N.  W.  19,  125  A.  S.  R.  275,  14 
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18.  Agreement  to  Harry  as  Affected  by  Contemplated  Divorce. — 
An  agreement  by  a  married  person  to  marry  a  third  person  after  the 
existing  mttrriage  has  been  dissolved  by  a  divorce  is  illegal  as  against 
public  policy,^^  even  when  not  made  until  after  suit  to  procure  the 
divorce  has  been  commenced.*'  Similarly,  under  a  statute  authorizing 
the  remaining  spouse  to  remarry  after  the  unexplained  disappearance 
of  the  other  for  a  certain  length  of  time,  a  contract  by  such  remaining 
spouse  to  remarry  made  prior  to  the  expiration  of  the  statutory  period 
is  invtJid,  though  the  marriage  is  not  to  take  place  until  the  statute 
has  become  operative  or  until  a  divorce  has  been  secured.**  And  in 
a  recent  well  considered  English  case  which  is  in  accord  with  the 
earlier  authorities,  the  broad  rule  is  laid  down  that  a  promise  of  mar- 
riage made  by  a  man  whom  the  promisee  knows  to  be  already  mar- 
ried is  void  and  therefore  cannot  be  enforced  after  the  death  of  the 
promisor's  wife.**  But  it  has  been  held  that  public  policy  does  not 
condemn  a  contract  to  marry  after  the  death  of  a  divorced  wife  of  one 
of  the  parties  when  there  is  no  legal  impediment  in  the  way  of 
immediate  marriage  but  the  agreement  for  delay  is  due  to  religious 
scruples,  since  such  a  delay,  self  imposed  and  self  terminable  at  any 
moment,  cannot  properly  be  said  to  imply  illegality  of  purpose,  or  to 
afford  any  inducement  to  crime.*'  In  the  absence  of  statutory  restric- 
tion either  party  after  an  absolute  divorce  may  remarry.**  In  some 
jurisdictions,  however,  both  parties  are  prohibited  from  remarrying 
pending  the  time  within  which  an  appeal  may  be  taken  from  the 
judgment  or  decree  of  divorce.  But  under  such  statutes  it  is  held  that 
an  agreement  entered  into  by  the  defendant  in  the  divorce  proceed- 
ings pending  the  time  for  appeal,  to  remarry  after  the  lapse  of  the 
specified  time,  is  valid,  being  an  agreement  to  do  a  lawful  thing  at  a 
lawful  time.*'  So  an  agreement  to  marry  entered  into  after  a  decree 
of  divorce  had  been  obtained  but  within  the  period  thereafter  during 

L.R.A.(N.S.)    1168.      See    generally,  Sol.  J.  239,  14  Ann.  Ca».  157,  1  Brit- 

Chahpertt  and  Maiktekakce,  vol.  ish  Rul.  Gas.  901  and  note.    See  abo 

5,  pp.  276,  277.  Drennan  v.  Douglas,  102  111.  341,  40 

11.  Paddock  v.  Robinson,  63  HI.  99,  Am.  Rep.  595. 

14  Am.  Rep.  112.  16.  Brown  v.  OdUl,  104  Tenn,  250, 

Notes:  52  L.R.A.  660;  11  Ann,  Cas.  56  S.  W.  840,  78  A.  8.  R.  914,  52 

379;  1  British  Rul.  Cas.  919.    And  see  LJl.A.  660. 

Breach  of  Promise  of  Marriage,  vol.  16.  See  infra,  par.  324  et  seq. 

4,  p.  145.  17.  Leininger  Lumber  Co.  v.  Dewey, 

12.  Noice  V.  Brown,  38  N.  J.  L.  86  Neb.  659,  126  N.  W.  87,  21  Ann. 
228,  20  Am.  Rep.  388,  afiQrmed  on  Cas.  471.  In  this  ease  the  aspect  of 
<4}inion  of  court  below  in.39  N.  J.  L.  such  an  agreement  as  being  an  induce- 
133,  23  Am.  Rep.  213.  ment.  to  ttie  defendant  not  to  appeal 

13.  Johnson  v.  Iss,  114  Tenn.  114,  or  to  seek  to  set  aside  the  divorce  was 
85  S.  W.  79,  108  A.  S.  R.  891.  not  considered  by  the  court.     As  re- 

14.  Wilson  V.  Camley,  [1908]  1  K.  gards  agreements  between  the  parties 
B.  729,  77  L.  J.  E.  B.  594,  98  L.  T.  having  this  effect  see  supra,  par.  16. 
N.  8.  265,  24  Times  L.  Rep.  277,  52 

259 


Digitized  by 


Google 


f  19  divor<:e  and  separation  9  &.  c.  l. 

which  the  guilty  party  could  not  contract  a  valid  marriage,  has  been 
held  valid  where  the  agreement  was  not  to  be  consummated  until  the 
expiration  of  such  period.  On  the  other  hand  it  would  seem  that 
where  the  guilty  party  in  an  action  for  divorce  is  prohibited  abso- 
lutely by  the  laws  of  the  state  granting  the  divorce  from  marrying 
again,  his  agreement  to  marry,  the  promisee  having  knowledge  of 
such  prohibition,  will  be  considered  illegal  by  the  courts  of  such 
state.^* 

19.  Compromise  of  Pending  or  Contemplated  Divorce  Proceedings. — 
Public  policy  strongly  favors  the  compromise  of  divorce  proceedings 
and  the  resumption  of  the  marriage  relation,  and  contracts  having 
this  end  in  view  are  generally  sustained-  No  principle  of  public  policy 
such  as  affects  contracts  promotive  of  or  facilitating  divorces  is  here 
involved.**  On  the  contrai;y,  it  would  seem  entirdfy  inconsistent  to 
place  an  agreement  manifestly  tending  to  the  renewal  of  the  conjugal 
relation  in  the  same  category  with  one  promotive  of  its  dissolution.'** 
So,  a  promissory  note  executed  by  a  husband  for  the  benefit  of  his 
wife,  in  consideration  of  her  discontinuance  of  an  action  for  divorce, 
based  on  bona  fide  grounds,  and  her  return  to  live  wit^  him,  is 
valid.*  And  it  has  been  held  that  specific  performance  will  be  decreed 
of  a  contract  whereby  a  wife,  with  reasonable  grounds  of  belief  that 
she  has  good  cause  for  divorce  and  while  living  apart  from  her  hus- 
band, agrees  to  return  to  him  in  consideration  of  his  promise  to  treat 
her  properly  and  to  provide  for  the  children,  and  whereunder  she 
does  in  fact  return  to  him  and  makes  him  a  dutiful  wife.'  Nor  is  an 
agreement  providing  for  the  compromise  and  dismissal  of  divorce 
proceedings  instituted  by  the  wife  necessarily  invalidated  by  a  pro- 
vision that  the  wife  shall  live  separate  and  apart  from  the  husband.* 
But  a  contract  between  a  husband  and  wife  whereby  she  agrees  to 
dismiss  a  pending  suit  for  divorce  and  to  condone  the  cause  thereof, 
and  whereby  they  stipulate  that  in  the  event  of  his  subsequently  giving 
her  a  cause  for  divorce  and  her  prosecuting  and  maintaining  a  suit 
therefor  he  will  pay  and  she  will  accept  a  specified  sum  in  full  satis- 
faction of  her  property  rights,  is  against  public  policy  and  will  not  be 

18.  Note:  1  British  Rul.  Cas.  922.   Tt.EHENT,  vol.  5,  p.  878. 

19.  Phillips  V.   Meyers,  82  111.   67,       20.  Adams  v.  Adams,  91  N.  Y.  381, 
25  Am.  Rep.  295;  Moayon  v.  Moayon,  43  Am.  Rep.  675. 

114  Ky.  855,  72  S.  W.  33,  102  A.  S.  1.  PhilUps  v.  Meyers,  82  111.  67,  25 
R.  303,  60  L.R.A.  415  and  note;  Mack  Am.  Rep.  295;  Adams  v.  Adams,  91 
V.  Mack,  87  Neb.  819,  128  N.  W.  527,  N.  T.  381,  43  Am.  Rep.  675.  Contra 
31  L.R.A.(N.S.)  441;  Adams  v.  Copeland  v.  Boaz,  9  Baxt.  (Tenn.) 
Adams,  91  N.  Y.  381,  43  Am.  Rep.  223,  40  Am.  Rep.  89. 
675;  Darcey  v.  Darcey,  29  R.  I.  384,  2.  Moayon  v.  Moayon,  114  Ky.  855, 
71  Atl.  595,  23  L.R.A.(N.S.)   886.       72  S.  W.  33,  102  A,  8.  R.  303,  60 

Notes:   60  L.R.A.  409;   31   L.R.A.  L.R.A.  415  and  note. 
(N.S.)  441.  3.  Note:  60  L.R.A.  408.    See  infra, 

See  g^erally.  Compromise  and  Sst-  nar.  344. 
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enforced.*  An  agreement  by  one  spouse  not  to  bring  a  well  founded 
action  for  divorce  is  recognized  as  a  good  and  valid  consideration,* 
and  will  support  an  agreement  on  the  part  of  the  husband  to  sur- 
render his  marital  rights  in  the  wife's  property,*  or,  when  followed  by 
resumption  of  the  marital  relation,  will  sustain  his  promise  to  convey 
property  in  trust  for  the  benefit  of  their  children  and  for  her  benefit 
in  case  of  their  death.'  But  there  is  authority  for  the  position  that  an 
agreement  between  a  husband  and  wife  for  the  payment  of  money  by 
him  to  her  in  consideration  of  her  condonement  of  adultery  is  con- 
trary to  public  policy.*  It  is  also  held  that  a  withdrawal  of  an  action 
for  divorce  brought  by  the  wife  is  not  sufficient  to  support  a  convey- 
ance by  the  husband  to  his  wife.*  On  the  question  as  to  whether,  in  a 
contract  between  a  husband  and  wife  to  compromise  or  not  to  com- 
mence a  divorce  suit,  it  is  essential  that  the  wife  act  through  the 
medium  of  a  third  party  or  trustee,  the  authorities  are  not  entirely 
agreed,  but  it  may  safely  be  stated  that  the  weight  is  in  favor  of  the 
doctrine  that  it  is  not.**  It  would  also  seem  that  a  contract  looking 
to  the  resumption  of  the  matital  relation  will  not  be  less  valid  when 
the  consideration  moves  from  a  third  person  than  when  it  comes  from 
one  of  the  parties.** 

III.  Legislative  Divorces 

20.  In  Encland. — ^Under  the  common  law  the  power  to  grant 
divorces  from  the  bonds  of  matrimony  was  not  vested  in  the  courts 
of  England  **  but  in  the  Parliament,  which  arrangement  was  based 
on  better  reason,  perhaps,  than  could  be  found  in  this  country  for  the 
exercise  of  such  a  function  by  a  legislature;  for  the  English. Parlia- 
ment is  a  court  and  in  this  connection  proceeded  with  the  utmost 
circumspection,  examined  witnesses  to  prove  the  adultery,  and,  in 
cases  where  the  guilty  parties  had  not  left  the  realm.,  required  that 
there  should  also  have  been  a  trial  in  the  common  law  courts  for 
criminal  conversation  and  damages  recovered,  and  also  that  a  sentence 

4.  Pereira  v.   Pereira,   156   Cal.  1,  ■     9.  Oppenheimer  v.  Collins,  115  Wis. 

103  Pac.  488,  134  A.  S.  R.  107,  23  283,  91  N.  W.  690,  60  L.R.A.  406  and 

L.R.A.(N.S.)  880  and  note.  note.    See  Fhaudulbnt  Conveyances. 

6.  Moayon  v.  Moayon,  114  Ky.  855,  10.  Note :  60  L.R.A.  415.    And  see 

72  S.  W.  33,  102  A.  S.  R.  303,  60  Husband  and  Wife  as  to  contracts  be- 

L.R.A.  415  and  note;  Mack  v.  Mack,  tween  the  parties  generally, 

87  Neb.  819, 128  N.  W.  527,  31  L.R.A,  11.  Mack  v.  Mack,  87  Neb.  819,  128 

(N.S.)  441.  N.  W.  527,  31  L.R.A.(N.S.)  441  aad 

6.  Poison  V.  Stewart,  167  Mass.  211,  note. 

45  N.  E.  737,  57  A.  S.  R.  452,  36  12.  Maynard  v.  Hill,  125  U.  S.  190, 

L.RAL.  771.  8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654; 

7.  Moayon  v.  Moayon,  114  Ky.  855,  Wright  v.  Wright,  2  Md.  429,  56  Am. 
72  8.  W.  33,  102  A.  S.  B.  303,  60  Dec.  723;  Jones  v.  Jones,  12  Pa.  St. 
LJt.A.  415.         •  350,  51  Am.  Dec.  611. 

8.  littte:  60  L.R.A.  407.  Note:  18  L.R.A.  95. 
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of  divorce  a  mensa  et  thoro  should  have  been  decreed  by  the  spiritual 
court,  which  could  do  no  more,  and  hence  the  necessity  of  the  inter- 
vention of  Parliament  to  divorce  a  vinculo.** 

21.  In  United  States  in  General. — When  this  country  was  settled 
the  power  to  grant  a  divorce  from  the  bonds  of  matrimony  was  exer- 
cised by  the  Parliament  of  England,**  and  during  the  period  in 
which  the  colonies  were  ruled  by  a  governor  or  a  governor  and  coun- 
cil the  records  show  that  divorces  were  granted  by  the  governor.** 
Then,  when  the  legislative  assemblies  were  organized,-  they,  follow- 
ing the  example  of  the  Parliament,  treated  divorce  as  a  matter  within 
their  province;**  find  now,  in  the  absence  of  constitutional  restric- 
tion, the  power  of  the  legislatures  of  the  several  states  to  grant  divorces 
is  recognized  by  the  great  weight  of  authority.*'  A  legislative  enact- 
ment authorizing  courts  of  equity  to  decree  divorces  does  not  divest 
the  legislature  of  all  power  over  that  subject,  nor  does  it  give  courts 
of  equity  exclusive  jurisdiction  over  it;  for  the  delegation  to  the 
courts  of  authority  to  act  in  certain  enumerated  cases  does  not  nec- 
essarily involve  the  negation  of  a  reservation  of  power  to  the  legis- 
lature to  act  either  in  the  same  or  in  other  and  a  different  class  of 
cases.**  The  power  of  the-  legislature  to  grant  a  divorce,  on  the  appli- 
cation of  one  of  the  parties  is  upheld  without  any  necessity  for  notice 
to  the  other  party,  on  the  ground  that  the  granting  of  a  divorce  is 
but  a  "regular  exercise  of  legislative  authority,"  for  which  notice 
is  unnecessary ;  *•  and  knowledge  or  ignorance  of  the  parties  of  the 
intended  legislation  does  not  affect  its  validity.**  The  legislature 
of  a  state  has  no  power  to  grant  a  divorce  where  neither  party  to 
the  marriage  is  a  resident  of  the  state,*  but  the  jurisdiction  of  the 
sovereignty  over  the  status  of  its  residents  empowers  it  to  grant  a  legis- 

13.  Crane  v.  Meginnis,  1  Gill  &  J.  445,  22  A.  S.  R.  148;  MeGoon  v.  Ir- 
(Md.)  463,  19  Am.  Dec  237.  vin,  1  Pin,  (Wis.)  526,  44  Am.  Dec 

14.  Maynard  v.  Hill,  125  U.  S.  190,  409;  State  v.  Dnket,  90  Wis.  272,  63 
8  S.  Ct  723,  31  U.  S.  (L.  ed.)  654.  N.  W.  83,  48  A.  S.  R.  928  and  note, 

16.  Burtis  V.  Burtis,  Hopk.  (N.  T.)   31  L.R.A.  515. 
557,  14  Am.  Dec.  563.  Notes :  48  Am.  Dec.  439;  18  L.R.A. 

16.  Maynard  v.  HiU,  125  U.  S.  190,  95. 

8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654.       See  also  CONSTrrnnoNAi.  Law,  vol. 

17.  Maynard  v.  Hill,  125  U.  S.  190,  6,  p.  161. 

8  S.  a.  723,  31  U.  S.  (L.  ed.)  654;  18.  Wright  v.  Wright,  2  Md.  429, 

Stanton  v.   Willson,  3  Day   (Conn.)  56  Am.  Dec.  723. 

37,  3  Am.  Dec.  255;  Fornshill  v.  Mur-  19.  Maynard  v.  Hill,  125  U.  S.  190, 

ray,  1  Bland  (Md.)  479,  18  Am.  Dec  8  S.  Ct  723,  31  U.  S.  (L.  ed.)  654; 

344;  Crane  v.  Meginnis,  1  Gill  &  J.  Wright  ▼.  Wright,  2  Md.  429,  56  Am. 

(Md.)  463,  19  Am.  Dec.  237;  Wright  Dec.  723. 

V.  Wright,  2  Md.  429,  56  Am.  Dec  20.  Maynard  ▼.  HiU,  125  U.  S.  190, 

723;  Parsons  v.  Parsons,  9  N.  H.  309,  8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654. 

32  Am.  Dec.  362;  Jones  v.  Jones,  12  1.  Hood  v.  State,  56  Ind.  263,  26 

Pa.  St.  350,  51  Am.  Dec.  611 ;  Hick-  Am.  Rep.  2L            , 

man  v.  Hickman,  1  Wash.  257,  24  Pac. 
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lative  divorce  if  one  spouse  is  a  resident  though  the  other  is  a  nonresi- 
dent.' A  special  act  granting  a  divorce  cannot,  it  seems,  be  presumed 
from  lapse  of  time.  Thus,  though  the  husband  and  wife  lived  sepa- 
rate from  each  other  for  forty  years  it  was  held  that  a  legislative 
divorce  could  not  be  presumed  for  the  purpose  of  sustaining  a  convey- 
ance by  the  wife.'  But  where  legislative  ratification  of  decrees  of 
divorce  is  essential  to  their  validity,  this  may  be  presumed  from  lapse 
of  time  taken  in  connection  with  proof  that  one  of  the  parties  mar- 
ried again  and  lived  with  the  second  spouse  in  the  marital  relation 
until  death.'*  The  courts  have  no  power  to  inquire  into  the  motives 
of  the  legislature  in  granting  divorces,  its  will,  as  in  other  cases, 
being  a  sufficient  reason  for  its  action.'  On  the  other  hand  the 
authority  of  the  legislature  to  grant  a  divorce  by  special  act  without 
the  consent  of  both  the  parties  has  been  denied  when  the  effect  would 
be  to  usurp  the  judicial  functions  guaranteed  to  the  courts  by  the 
constitution  or  to  deprive  one  of  the  parties  of  property  without  com- 
pensation.* It  was  even  held  in  an  early  case  that  a  state  legislature 
has  no  power  to  grant  a  divorce  unless  vested  therewith  by  the  con- 
stitution;' but  such  a  ruling  is  clearly  contrary  to  the  generally 
accepted  theory  of  a  state  constitution  as  being  purely  restrictive  of 
the  powers  of  the  legislature.^ 

22.  Power  of  Federal  Government. — The  question  of  the  validity 
of  a  legislative  divorce  has  arisen  under  the  organic  acts  conferring 
powers  on  the  territorial  legislatures,  and  the  Supreme  Court  of  the 
United  States  has  held  that  the  granting  of  divorces  is  a  rightful  sub- 
ject of  legislation  within  the  meaning  of  the  act  of  Congress  provid- 
ing that  tiie  legislative  powers  of  the  territories  should  extend  to  "all 
rightful  subjects  of  legislation  not  inconsistent  with  the  constitution 
and  laws  of  the  United  States."  •  Though  the  question  as  to  the 
power  of  Congress  itself  to  grant  a  divorce  as  regards  residents  in  a 
territory  has  not  been  determined  by  the  federal  Supreme  Court,  it 
has  been  held  by  a  state  court  that  as  Congress  has  not  been  invested 
with  judicial  powers  like  the  British  Parliament  and  could  not  itself 
grant  a  divorce,  an  attempt  to  validate  a  void  decree  of  divorce  granted 
by  a  territorial  court,  long  after  it  was  granted,  would  be  an  exercise 
of  judicial  power  and  therefore  invalid.^*    This  decision  seems  to  be 

2.  Maynard  v.  Hill.  125  U.  S.  190,  7.  Bingham  v.  Miller,  17  Ohio  445. 
8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654,  49  Am.  Dec.  471. 

3.  McCarty  v.  McCarty,  2  Strob.  L.  8.  See  Constitutiokai.  Law,  vol.  6, 
(S.  C.)  6,  47  Am,  Dec.  a85.  p.  20;  States;  Statutes. 

4.  WUson  V.  Holt,  83  Ala.  528,  3  9.  Maynard  v.  HiU,  125  U.  S.  190, 
So.  321,  3  A.  S.  R.  768.  8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654. 

6.  Maynard  v.  Hill,  125  U.  S.  190,      Note:  18  L.R.A.  95. 
8  S.  Ct.  723,  31 -U.  S.  (L.  ed.)   654.       10.  In  re  Christiansen,  17  Utah  412, 

6.  Gaines  v.  Gaines,  9  B.  Men.  (Ky.)  53  Pac.  1003,  70  A.  S.  R.  794,  41 
295,  48  Am.  Dec.  425  and  note.    See  L.R.A.  504. 
infra,  par.  24. 
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in  conflict  with  the  cited  decision  of  the  fedenl  Supreme  Court 
upholding  the  power  of  the  territorial  legislature  to  grant  a  divorce, 
though  the  state  court  attempts  to  distinguish  such  decision. 

23.  Particular  Constitatioaal  RestrictionB  on  Power  to  Grant  L^s- 
lative  Divorces. — The  granting  of  a  legislative  divorce  is  in  no  sense 
an  unconstitutional  impairment  of  the  obligation  of  the  marriage 
contract.**  But  at  the  present  time  in  many  of  the  states  constitu- 
tional provisions  exist  which  prohibit  the  legislature  from  granting 
divorces  by  specal  acts.**  In  one  of  the  older  states  liie  power  of 
the  legislature  ceased  coincidently  with  the  vesting  of  the  power  in 
the  courts,  under  a  constitutional  provision  that  all  cases  of  divorce 
should  be  heard  by  the  governor  and  council  until  the  legislature 
should  by  law  make  other  provisions.**  So,  a  constitutional  pro- 
vision that  all  cases  of  divorce  should  be  heard  and  tried  by  the 
superior  court  until  the  legislature  should  by  law  make  other  pro- 
visions was  held  to  make  the  granting  of  a  divorce  a  judicial  pro- 
ceeding and  thus  to  remove  it  from  the  jurisdiction  of  the  legisla- 
ture.** And  where  a  constitution  provided  that  the  legislature  should 
not  have  power  to  enact  laws  annulling  marriage  in  any  case  where 
by  law  the  courts  were  or  might  be  empowered  to  decree  a  divorce, 
it  was  held  that  when  the  legislature  granted  a  divorce  without 
stating  the  cause,  evidence  to  show  that  the  divorce  was  granted 
for  causes  over  which  the  courts  had  jurisdiction  and  that  therefore 
the  legislature  had  no  power  to  grant  it  under  the  constitution,  was 
admissible;  this  decision  being  placed  on  the  broad  ground  that  the 
constitution  must  be  preserved  and  that  if  courts  should  refuse  to 
permit  evidence  to  show  the  grounds  of  the  divorce  the  legislature 
could  obliterate  the  constitutional  inhibition.**  Where  the  subject  of 
divorce  is  covered  by  general  laws,  a  special  act  of  the  legLslature 
granting  a  divorce  is  violative  of  a  constitutional  provision  prohibit- 
ing the  suspension  of  general  laws  for  the  benefit  of  individuals ;  ** 
and  authorizing  a  court  to  grant  a  divorce  in  a  particular  case  for 
a  cause  not  provided  for  by  general  law  is  a  violation  of  a  constitu- 
tional prohibition  against  legislative  divorces.*'  But  a  statute  pro- 
viding that  a  sentence  to  imprisonment  for  life  shall  operate  as  an 
absolute  dissolution  of  the  marriage  of  the  party  without  any  judg- 

11.  Maynard  v.  HUl,  125  U.  8.  190,      IS.  Note:  18  L.B.A.  96. 

8  S.  Ct.  723,  31  U.  S.  (L.  cd.)  654.  14.  Clark  v.  Clark,  10  N.  H.  380, 

See  also  Constttotional  Law,  vol.  6,  34  Am.  Dec.  165. 

p.  344.  16.  Jones  v.  Jones,  12  Pa.  St.  350, 

12.  Clark  v.  Clark,  10  N.  H.  380,  51  Am.  Dec.  611  and  note. 

34  Am.  Dec.  165;  Jones  v.  Jones,  12       16.  .Jones  v.  Jones,  95  Ala.  443,  11 

Pa.  St.  350,  51  Am.  Dec.  611;  State  So.  11,  18  L.R.A.  95. 

V.  Duket,  90  Wis.  272,  63  N.  W.  83,       17;  Note:  18  L.R.A,  96. 

48  A.  S.  R.  928,  31  L.R.A.  515. 

Notes:  48  Am.  Dec.  437;  18  L.R.A. 
95. 
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meat  of  divorce  or  other  legal  proceeding,  does  not  violate  a  constitu- 
tional provision  that  the  legislature  shall  never  grant  any  divorce. 
Such  a  provision  must  be  construed  with  reference  to  and  limited 
by  the  mischief  against  which  it  is  aimed,  viz.,  the  granting  of 
divorces  by  special  acts  in  particular  cases.  It  is  not  intended  o^er- 
wise  to  limit  the  power  of  tiie  legislature  or  to  restrict  it  in  the  enact- 
vaeat  of  just  and  proper  laws  affecting  all  persons  alike  in  their 
matrimonial  status  or  condition.^* 

24.  Legiflative  Divorces  as  Encroachment  on  Power  of  Judiciary. — 
In  some  instances  where  state  constitutions  have  not  expressly  pro- 
hibited the  granting  of  legislative  divorces  such  prohibition  has  been 
sought  to  be  sustained  by  impUcation  from  other  provisions,  and 
there  is  considerable  conflict  on  the  question  as  to  whether  the 
granting  of  a  legislative  divorce  is  an  encroachment  upon  the  power 
of  the  courts.  According  to  the  better  view  the  granting  of  legisla- 
tive divorces  is  not  deemed  an  unconstitutional  encroachment  on  the 
judicial  power.^^  The  United  States  Supreme  Court  has  decided  that 
the  division  of  government  into  departments  and  the  implied  inhibi- 
tion on  the  legislative  department  to  exercise  judicial  functions  was 
never  intended  nor  understood  to  exclude  legislative  control  over 
the  marriage  relation  even  to  the  extent  of  dissolving  it  in  individual 
cases  where  .the  interests  of  society  will  thereby  be  conserved.  Nor, 
declares  that  court,  do  the  investigation  into  and  the  recital  of  the 
causes  moving  the  legislature  to  act  differentiate  the  legislative  divorce 
from  any  statutory  change  of  the  law.'"  Some  courts,  however,  have 
assumed  or  held  that  the  granting  of  legislative  divorces  is  an  uncon- 
stitutional encroachment  on  the  power  of  the  courts  upon  which  by 
general  law  the  power  to  grant  divorces  has  been  conferred.*  And 
this  position  would  seem  to  be  entirely  sound  if  taken  as  a  limita- 
tion on  the  legislative  power  where  the  efiFect  of  the  divorce  would 
l)e  to  divest  property  rights.  The  federal  Supreme  Court,  in  declar- 
ing in  favor  of  the  legislative  power,  was  careful  to  add  the  qualifi- 
cation that  if  the  act  declaring  the  divorce  should  attempt  to  interfere 
with  the  vested  property  rights  of  either  party  a  different  question 
would  be  presented.*  Thus,  in  a  well  considered  case  where  the 
legislature  had  provided  by  general  law  for  divorces  through  judi- 
cial proceedings  and  such  a  proceeding  was  pending  in  the  courts, 

18.  State  V.  Duket,  90  Wis.  272,  C3  20.  Maynard  v.  Hill,  125  U.  S.  190, 
N.  W.  83,  48  A.  S.  R.  928,  31  L.R.A.  8  S.  Ct.  723,  31  U.  S.  (L.  ed.) 
515.  654. 

19.  Maynard  ▼.  Hill,  125  U.  8.  190,  1.  Berthelemy  y.  Johnson,  3  B.  Men. 
g  S.  Ct.  723.  31  U.  S.  (L.  ed.)  654.   (Ky.)  90,  38  Am.  Dec.  179. 

Note:  18  L.R.A.  96.  Note:  18  L.RJl.  95. 

See  cases  cited  supra,  par.  21,  up-  2.  Maynard  v.  Hall,  125  U.  S.  190, 
holding  the  general  power  of  the  legis-  8  S.  Ct.  723,  31  U.  S.  (L.  ed.) 
lature  to  grant  divorces.  654. 
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it  was  held  that  the  l^slature  had  no  power  to  grant  the  husband 
a  divorce  without  the  consent  of  the  wife  so  as  to  deprive  the  wife 
of  her  interest  in  the  estate  of  the  husband  as  it  would  have  existed 
had  there  been  no  divorce.*  In  1840  a  legislative  request  was  made 
to  the  justices  of  the  supreme  judicial  court  of  Maine  to  give  their 
opinions  on  the  question  whether  the  legislature  had  the  power  to 
grant  divorces  either  where  the  court  had  or  had  not  jurisdiction, 
which  resulted  in  a  negative  answer  in  the  first  and  an  affirmative 
answer  in  the  second  case.*  And  in  a  later  case  arising  in  Massa- 
chusetts a  special  statute  of  Maine  authorizing  the  supreme  judicial 
court  of  the  state  in  its  discretion  to  decree  a  divorce  between  .par- 
ties named,  which,  under  the  general  law,  the  court  had  no  power 
to  do,  was  held  unconstitutional  as  granting  a  special  indulgence  by 
way  of  exemption  from  the  general  law.* 

rv.  Grounds  fob  Annulment  or  Divobcb  Gbnerallt 

25,  Introductory. — The  common  law  of  England  followed  the 
canon  law  in  regarding  a  marriage  once  lawfully  entered  into  as 
dissoluble  only  by  an  extraordinary  act  of  the  sovereign  power.  It 
followed  the  canon  law  also  in  holding  marriages  entcr^  into  by 
those  under  canonical  disabilities  to  be  voidable  by  the  spiritual  courts 
and  held  them  to  be  voidable  only.  These  were  therefore  esteemed 
valid  for  all  civil  purposes  unless  a  sentence  of  nullity  was  pronounced 
during  the  life  of  both  parties.  On  the  other  hand,  there  were  cer- 
tain fundamentiil  disabilities  depending  not  on  the  canon  law  but 
on  universal  or  municipal  law,  which  might  render  a  marriage  void 
ab  initio,  such  as  a  prior  marriage  of  either  party,  a  want  of  age 
sufficient  to  give  capacity  to  consent,  and  a  want  at  any  age  of  the 
necessary  mental  capacity.*  In  this  country  the  power  of  the  legis- 
lature over  the  subject  of  marriage  as  a  civil  status  and  its  di^o> 
lution  is  unlimited  and  supreme  except  as  restricted  by  the  constitu- 
tion.' The  power  of  prescribing  by  general  laws  what  causes  shall 
constitute  sufficient  ground  for  a  divorce  and  what  shall  be  the  con- 
sequence of  a  divorce  founded  on  the  ascertainment  of  these  causes  is 
skictly  within  the  legislative  competency,  and  its  exercise  is  intrusted 
to  the  legislative  discretion.*  Whether  the  legislation  is  wise  or 
unwise  may  be  a  question  on  which  opinions  may  differ;  but  with 

S.  Gaines  v.  Gaines,  9  B.  Mon.  (Ey.)   572,  4  Am.  Rep.  576. 
295,  48  Am.  Dee.  425.  6.  Gould  v.   Gotdd,  78   Conn.  242, 

4.  Simonds  v.  Simonds,  103  Mass.   61  Atl.  604,  2  L.R.A.(N.S.)  531. 
572,  4  Am.  Rep.   576    (referring  to       7.  State  v.  Duket,  90  Wis.  272,  63 
an  opinion  of  the  justices  of  the  Maine  N.  W.  83,  48  A.  S.  B.  928,  31  L.R.A. 
court).  515. 

Note:  48  Am.  Dec.  438.  8.  Gaines    v.    Gaines,    9    B.    Mon. 

,     5.  Simonds  v.  Simonds,  103  Mass.    (Ky.)  293,  48  Am.  Dec.  425. 
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it  the  courts  have  no  concern.  Their  duty  is  to  enforce  the  law  as 
it  is  found  to  be.*  The  legislature  may,  therefore,  authorize  the 
granting  of  divorces  by  the  courts  for  any  cause  deemed  by  it  to  be 
sufficient,  though  due  to  the  misfortune  and  not  the  misbehavior  of  the 
defendant.** 

26.  Divorce  and  Annulment  Salts  Contrasted. — Proceedings  in  the 
ecclesiastical  courts  in  England  for  a  divorce  a  vinculo  matrimonii, 
which  was  granted  solely  for  causes  existing  at  the  time  of  the  mar- 
riage, were  in  effect  suits  for  the  annulment  of  the  marriage,  whereas 
proceedings  for  a  divorce  a  mensa  et  thoro  admitted  the  validity  of 
the  marriage  and  sought  a  separation  for  causes  arising  after  the 
marriage.  So,  in  this  country  a  distinction  is  generally  drawn  between 
a  proceeding  for  the  annulment  of  a  marriage  and  a  proceeding  for 
a  divorce  upon  grounds  arising  since  the  marriage,  the  one  being  a 
proceeding  in  equity  on  the  theory  that  the  marriage  was  void  ab 
initio  and  the  other  asking  a  divorce  from  its  bonds  on  statutory 
grounds.  Hence  it  has  been  held  that  an  equitable  petition  for  annul- 
ment which  fails  to  allege  a  cause  of  action  cannot  be  retained  as  a 
statutory  proceeding  for  a  divorce,  especially  where  it  is  lacking  in 
a  jurisdictional  averment  required  in  a  petition  for  a  divorce  and 
contains  no  specific  prayer  for  divorce.** 

27.  Necessity  and  Propriety  of  Annulment  of  Marriages. — No 
decree  of  court  is  necessary  to  invaUdate  a  void  marriage  or  to  restore 
the  parties  to  their  original  rights  and  status,*'  even  where  the  stat- 
ute makes  provision  for  such  annulment.**  However  proper  and 
prudent,  therefore,  it  may  be  that  a  party  to  a  void  marriage  should 
not  remarry  until  the  invalidity  of  the  purported  marriage  becomes 
a  matter  of  general  knowledge  or  has  been  pronounced  by  a  court, 
the  Iaw  imposes  no  restraint  in  this  regard.**  In  England  the  eccle- 
siastical courts  assumed  jurisdiction  to  annul  marriages  by  granting 
divorces  a  vinculo  matrimonii  for  causes  existing  at  the  time  of  the 
marriage  which  rendered  it  invalid;  it  has  been  said  that  the  fact 
that  such  courts  had  jurisdiction  of  matrimonial  causes  is  the  reason 
why  no  instance  is  found  in  the  early  English  cases  of  suits  in  equity 
to  annul  a  marriage.*'  By  reason  of  the  nonexistence  in  this  country 
of  the  ecclesiastical  courts,  equity  very  generally  assumed  jurisdic- 

9.  Robinson  v.  Robinson,  66  N.  H.  Williams  v.  Williams,  63  Wis.  58,  23 
600,  23  Atl.  362,  49  A.  8.  R.  632,  15  N.  W.  UO,  53  Am.  Rep.  253. 
L.R.A.  12L  Note:  96  A.  S.R.  269. 

10.  Hickman  v.  Hickman,  1  Wash.      13.  Note:  96  A.  S.  R.  269. 

257,  24  Pac.  445,  22  A.  S.  R.  148.  14.  Patterson  v.  Gainee,  6  How.  550, 

11.  Griflftn  v.  Griffin,  130  Ga.  527,  12  U.  S.  (L.  ed.)  553. 

61  S.  E.  16,  14  Aon.  Gas.  866,  16  15.  Di  Lorenzo  v.  Di  Lorenzo,  174 
L.R.A.(N.S.)  937.  N.  Y.  467,  67  N.  E.  63,  95  A.  8.  E. 

12.  Cartwright  v.  McGown,  121  III.  609,  63  L.R.A.  92. 
388,  12  N.  E.  737,  2  A.  S.  R.  105; 
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tion  to  decree  the  annulment  of  invalid  marriages.  The  propriety 
of  a  judicial  determination  of  the  invalidity  of  a  marriage,  as  con- 
ducing to  good  order  and  decorum  and  to  the  peace  of  mind  of  the 
party  seeking  it,  seems  obvious.  Besides,  the  fact  of  nullity  is  thereby 
made  a  matter  of  record  which  cannot  be  disputed  when  the  parties 
are  dead  or  the  evidence  dimmed  by  the  lapse  of  time.^*  And  from 
this  relief  it  has  been  held  that  the  parties  will  not  be  barred  by 
the  fact  that  they  are  in  pari  delicto.*'  At  at  early  date  in  one  of 
the  states  equity  jurisdiction  to  decree  the  annulment  of  marriages 
in  direct  proceedings  for  that  purpose  was  broadly  denied,*^  but  its 
power  to  determine  the  validity  of  a  marriage  when  the  question 
arose  incidentally  was  conceded ;  *•  and  on  various  considerations, 
including  constitutional  and  statutory  broadening  of  the  jurisdic- 
tion of  the  courts,  the  incongruity  of  conceding  indirect  and  denying 
direct  jurisdiction  to  declare  a  marriage  to  be  null  was  frankly  admit- 
ted in  a  recent  case,  and  direct  jurisdiction  was  established.**  It  is 
apprehended  that  independent  jurisdiction  of  equity  to  decree  the 
invalidity  of  niarriages  on  the  ground  of  duress,  fraud,  or  want  of 
mental  capacity,  or  possibly  impotency,  might  also  be  upheld,  but 
the  question  is  not  of  great  importance,  as  the  statutes  very  generally 
authorize  divorce  a  vinculo  matrimonii  on  canonical  grounds  or  con- 
fer jurisdiction  to  annul  for  such  causes.*  It  has  been  doubted  whether 
an  equitable  suit  for  the  annulment  of  a  marriage  may  be  maintained 
for  causes  which  are  recognized  by  statute  as  grounds  for  divorce ;  * 
but  the  question  has  been  affirmatively  resolved  so  far  as  concerns 
fraud.' 

28.  Conflict  of  Laws. — The  right  to  a  divorce  is  not  necessarily 
governed  by  the  law  of  the  place  where  the  marriage  was  contracted, 
for  by  reason  of  the  character  of  the  marriage  relation  the  appro- 
priate remedies  for  its  breach  may.be  had  according  to  the  law  of 
the  domicil  of  the  parties.*  The  lex  domicilii  controls  the  status  of 
the  person  though  his  contractual  or  property  rights  may  be  sub- 
ject to  other  laws.     The  state  has  the  absolute  right  to  determine 

16.  Ferlat  ▼.  Oojon,  Hopk.  (N.  T.)    Bowers  v.  Bowers,  10  Rich.  Eq.  (S.  C.) 
478,  14  Am.  Dec.  554;  Di  Lorenzo  v.  551,  73  Am.  Dec.  99. 
Di  Lorenzo,  174  N.  Y.  467,  67  N.  E.      Note:  9  L.R.A.  505. 
63,  95  A.  S.  R.  609,  63  L.B.A.  92;       19.  Bowers  v.  Bowers,  10  Rich.  Eq. 
Lea  V.  Lea,  104  N.  C.  603,  10  S.  E.   (S.  C.)  551,  73  Am.  Dec.  99. 
488,  17  A.  S.  R.  692.  20.  Davis  v.  Whitlock,  90  S.  C.  233, 

Notes:  96  A.  S.  R.  269;  9  L.R.A.  73  S.  E.  171,  Ann.  Cas.  1913D  538. 
505.  1.  See  supra,  par.  25  et  seq. 

•17.  Sslauzis  V.  Szlauzis,  255  111.  314,       2.  GriflSn  v,  GriflSn,  130  Qa,  527,  61 
99  N.  E.  640,  Ann.  Cas.  1913D  454  S.  E.  16,  14  Ann.  Cas.  866,  16  L.R.A. 
and  note.     See  Contracts,  vol.  6,  p.   (N.S.)  937. 
829.  S.  See  infra,  par.  61. 

18.  Mattison  v.  Mattison,  1  Strob.       4.  Oark  v.  Clark,  10  N.  H.  380,  34 
Eq.   (S.  C.)   387,  47  Am.  Dec.  541;  Am.  Dec  165. 
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or  alter  the  civil  status  of  all  its  inhabitants,  no  matter  where  they 
may  temporarily  be  and  no  matter  where  the  contracts  or  acts  giving 
rise  to  such  status  may  have  been  made  or  done.'  So,  every  state 
may  determine  the  causes  for  which  that  status  may  be  changed 
and  the  grounds  on  which  persons  in  the  marriage  relation  may  be 
separated  and  that  relation  be  dissolved.  It  may  also  prescribe  what 
legal  proceedings  shall  be  had  to  that  end  and  what  courts  of  its 
sovereignty  shall  have  jurisdiction  of  the  matrimonial  status  and 
power  to  adjudge  a  dissolution  of  that  relation.  All  citizens  of  that 
state  domiciled  within  it  and  owing  to  it  allegiance  are  bound  by  the 
laws  and  regulations  which  it  prescribes  in  that  respect.  When, 
without  infringement  of  the  constitution  of  the  state,  its  statutes 
have  conferred  upon  any  of  its  courts  the  general  power  to  act  judi- 
cially upon  the  matrimonial  status  of  its  citizens  or  of  persons  within 
its  territorial  limits  and  to  adjudge  a  dissolution  of  the  relation  of 
husband  and  wife,  then  such  court  has  jurisdiction  of  the  subject- 
matter  of  divorce.*  But  the  state  has  this  power  only  over  its  own 
inhabitants.  The  mere  presence  within  its  territory  of  the  inhabi- 
tants of  other  states  gives  it  no  authority  to  fix  or  change  their  status. 
The  state  of  their  residence  still  retains  its  control  over  that,  and 
alone  can  free  its  citizens  from  marital  obligations.  Any  proceed- 
ings of  another  state  to  that  end  will  be  ineffectual  and  will  be  dis- 
regarded elsewhere.'  Each  legislative  jurisdiction  has  its  own  inde- 
pendent causes  for  divorce  which  are  determined  and  administered 
by  the  courts  of  that  jurisdiction.  No  state,  it  seems,  ever  attempted 
to  try  a  cause  for  divorce  according  to  the  laws  of  another  state  or 
to  render  such  a  judgment  as  a  foreign  court  would  have  rendered 
upon  the  same  facts.  The  jurisdiction  to  try  causes  of  divorce  is 
confessedly  loCal.  The  trial  is  by  the  law  of  the  forum,  and  the 
facts  must  constitute  a  good  cause  of  divorce  by  that  law.' 

29.  Ezclttsiveness  of  Statutory  Grounds;  Effect  of  Repeal. — ^The 
fact  that  a  statute  enumerates  certain  grounds  for  annulling  a  mar- 
riage does  not  imply  that  no  others  exist,*  but  in  this  country  the 
only  grounds  for  divorce  in  its  resti<g^  sense  as  distinguished  from 

5.  Tolen  v.  Tolen,  2  Blackf.  (Ind.)    Am.  Rep.  129. 

407,   21   Am.   Dec.   742;    Gregoiy   v.  7.  Gregory  v.  Gregory,  78  Me.  187, 

Gregory,  78  Me.  187,  57   Am.  Rep.  57  Am.  Rep.  792;  St.  Sure  v.  Linds- 

792;  Kapigian  v.  Minassian,  212  Mass.  felt,  82  Wis.  346,  52  N.  W.  308,  33 

412,  99  N.  B.  264,  Ann.  Gas.  1913D  A.  S.  R.  50,  19  L.R.A.  515.    See  in- 

535;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  fra,  par.  195  et  seq. 

Am.  Rep.  129;  St.  Sure  v.  Lindsfelt,  8.  Prosser  v.  Warner,  47  Vt.  667, 

82  Wis.  346,  52  N.  W.  308,  33  A.  S.  R.  19  Am,  Rep.  132. 

50, 19  LJIJl.  515.    See  generally,  Con-  Note:  59  L.R.A.  141. 

FLiCT  oi-  Laws,  vol.  5,  pp.  918  et  seq.,  9.  Browning  v.  Browning,  89  Kan. 

993  et  seq.,  1010- et  seq.  98,  ISO  Pae.  852,  Ann.  Cas.  1914C 

6.  Hunt  V.  Hunt,  72  N.  T.  217,  28  1288. 
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annulment  are  those  specified  by  the  statutes.*'  Our  statutes  are 
original  regulations.  They  define  the  causes  for  divorce,  and  confer 
jurisdiction  on  the  courts.  The  specified  cases  are  generally  causes 
of  divorce  by  the  laws  of  England,  but  the  statutes  are  founded  on 
the  supposition  that  the  causes  of  divorce  which  they  define  were  not 
causes  of  divorce  by  any  pre-existing  law  in  force  in  this  country 
and  should  not  be  considered  as  declaratory  of  the  English  law  of 
divorce  so  aa  to  authorize  divorces  on  grounds  not  specified.**  Even 
a  provision  that  in  addition  to  the  causes  specified  the  courts  shall 
have  power  to  "determine  all  causes  for  a  divorce  not  provided  by 
any  law"  of  the  state  does  not  confer  an  unlimited  discretion  to  grant 
divorces  but  merely  adds  to  the  statutory  causes  such  grounds  as  were 
sanctioned  by  the  common  or  the  canon  law.*'  As  tiie  right  of  one 
spouse  to  a  divorce  from  the  other  for  a  statutory  cause  is  not  a  vested 
right  which  cannot  be  taken  away  by  the  legislature,*'  it  would 
seem  that  the  unconditional  repeal  of  a  statute  authorizing  courts 
to  grant  divorces  for  specified  grounds  would  take  away  and  destroy 
their  power  to  do  so,  but  it  has  been  held  that  a  cause  of  action  for 
divorce  is  not  taken  away  by  the  repeal  of  the  statute  under  which 
it  arose,  without  any  saving  clause,  where  this  is  accompanied  by  a 
new  statute  prescribing  the  same  grounds  though  lessening  the  require- 
ments.** 

30.  Retroactive  Effect  of  Statute8.^The  power  of  the  legislatures 
of  the  several  states  to  grant  divorces  has  been  generally  recog- 
nized,*' and  on  both  principle  and  authority  it  seems  that  the  legis- 
lature may  authorize  the  granting  of  divorces  for  causes  which 
occurred  prior  to  the  enactment  of  the  statute  and  which  there- 
fore were  not  at  the  time  when  they  occurred  cognizable  by  the  courts. 
According  to  the  prevailing  view  such  statutes  we  not  unconstitu- 
tional as  impairing  the  obligation  of  any  contract  or  as  ex  post  facto 
laws.**     Thus,  a  statute  making  adultery  committed  prior  to  the 

10.  Dennis  v.  Dennis,  68  Conn.  186,  11.  Bartis  v.  Burtis,  Hopk.  (N.  Y.) 

36  Atl.  34,  57  A.  S.  R.  95,  34  L.R.A!.  557, 14  Am.  Dec.  563. 

449;  Tirrell  v.  Tirrell,  72  Conn.  $^,  12.  Hamaker  v.  Hamaker,  18  DL 

45  Atl.  153,  47  L.R.A.  750;  Hamaker  137,  65  Am.  Dec.  705. 

V.  Hamaker,  18  111.  137,  65  Am.  Dec.  13.  See  snpra,  par.  9. 

705  and  note;  Franklin  v.  Franklin,  14.  Tufts  v.  Tufts,  8  Utah  142,  30 

40  Mont.  348,  106  Pao.  353,  20  Ann.  Pae.  309, 16  L.R.A.  482. 

Gas.  339,  26  L.B.A.(N.8,)  490;  Burtis  .16.  See  supra,  par.  21. 

V.  Burtis,  Hopk.  (N.  Y.)  557, 14  Am.  16.  Jones  v.  Jones,  2  Overt  (Tenn.) 

Dec.  563;  Long  v.  Long,  77  N.  C.  304,  2,  5  Am.  Dec.  645. 

25  Am.  Rep.  449;  Hammond  v.  Ham-  Note:  52  L.R.A.  938. 

mond,  15  R.  I.  40,  23  Atl.  143,  2  See  also  Cokstitutiomal  Law,  toL 

A.  S.  R.  867;  Huff  v.  Huff,  73  W.  6,  p.  312. 
Va.   330,  80   S.   E.  846,  51  LJt.A. 
(N.S.)  282. 
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enactment  of  the  statute  a  ground  of  divorce  has  been  upheld.*' 
Oq  the  other  hand  the  view  is  taken  in  some  jurisdictions  that  a  stat- 
ute attempting  to  confer  authority  on  the  courts  to  grant  a  divorce 
for  matters  already  past  and  which  at  the  time  they  occurred  fur- 
Oished  no  ground  for  a  dissolution  of  the  marriage  or  for  other  legal, 
proceedings  is  unconstitutional.*'    This  doctrine  has  been  appUed  to 
a  statu.t:e  authorizing  a  divorce  on  account  of  the  desertion  occurring 
prior  "fco  its  enactment,**  and  the  same  has  been  held  as  to  adultery 
tbougb  adultery  was  a  crime  prior  to  the  passage  of  the  retrospective 
statute.**    Such  decisions,  however,  have  been  materially  influenced 
by  constitutional  provisions  prohibiting  the  legislature'  from  grant- 
ing di^vorces  by  special  acts;*    Certainly,  if  the  cause  for  a  divorce 
is  K>J3.-tinuing,  such  as  desertion,  there  is  no  objection  to  its  applica- 
iios     -to  a  case  where  it  begins  prior  to  the  enactment  of  the  statute 
and     csontinues  for  the  statutory  period  thereafter;  for  then  it  is  the 
futaari^    and  not  the  past  act  which  becomes  the  oflfense.*    The  courts, 
bow^-v^r^  lean  against  a  construction  of  the  statute  which  will  render 
rt  retxrcDactive,*  but  where  such  is  the  plain  intention  of  the  legislature 
the   cionrts  must  give  effect  to  the  legislative  will,  as  where  the  statute 
ftutlxoi'izes  a  divorce  to  anyone  who  "has  been  or  shall  be"  injured 
in  a-Xiy  of  the  ways  specified. 

3  X .  Atonement. — There  is  authority'  which  seems  to  support  the 

?to\>osition  that  a  defendant  who  has  given  cause  for  divorce  may 

b7  Ilia  subsequent  conduct  atone  for  his  fault  and  deprive  the  other 

spQ'Mae  of  the  right  to  a  divorce.*    This  conception,  however,  of  an 

tf^Niivalent  of  a  condonation  to  be  efifected  by  the  act  of  the  party 

\^  default  and  against  the  will  of  the  party  who  has  been  wronged 

^as  been  declared  unsound  in  absence  of  statutory  sanction.'    The 

true  rule  would  seem  to  be  that  in  the  absence  of  clear  language  in 

the  statute  to  the  contrary  the  right  of  divorce  once  perfected  is  not 

terminated  except  by  condonation  or  forgiveness  granted  by  the  party 

wronged  or  by  his  or  her  committing  such  an  offense  against  his  mari- 

17.  JoneB  V.  Jones,  2  Overt.  (Tenn.)  2.  MeCraney  ▼.  McGraney,  5  la. 
2,  5  Am.  Dec.  645.  232,  68  Am.  Dec  702. 

18.  Clark  V.  Clark,  10  N.  H.  380,  3.  Jones  t.  Jones,  2  Overt.  (Tenn.) 
34  Am.  Dec  165;  Dickinson  v.  Dick-  2,  5  Am.  Dec.  645;  Tufts  v.  Tufts,  8 
inaon,  7  N.  C.  327,  9  Am.  Dec.  608.  Utah  142,  30  Pac.  309,  16  L-R.A,  482. 

Note:  52  LJt.A.  937.  Notes:  31  L.RA..  520:  52  LJIA. 

19.  Clai^  V.  Clark,  10  N.  H.  380,  938. 

34  Am.  Dec  165.  4.  AOen  v.  Allen,  73  Conn.  54,  46 

20.  Dickinson  v.  Dickinson,  7  N.  C.  Atl.  242,  84  A.  S.  B.  35,  49  L£.A. 
327,  9  Am.  Dec.  608.  142.    See  infra,  par.  02. 

1.  Clark  V.  Clark,  10  N.  EL  380,  34      6.  Note:  84  A.  S.  B.  138, 139. 
Am.  Dec.  165.  See  infra,  par.  171. 
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tal  duties  and  obligations  as  may  be  successfully  pleaded  by  way  of 
recrimination.* 

y.  Gboukds  Antbdatikg  Mabbiagb 

Arbitrary  DigabiUtiea 

32.  Nonage. — ^At  common  law  the  age  at  which  persons  were 
deemed  competent  to  contract  a  valid  marriage  was  fourteen  years  for 
the  man  and  twelve  years  for  the  woman,  these  periods  having  been 
adopted  because  at  such  an  age  the.  parties  were  deemed  to  have 
attained  puberty,  with  capacity  to  consent  on  the  part  of  females  and 
to  commit  rape  on  the  pert  of  the  males.'  And  in  the  absence  of 
statute  this  rule  is  adopted  as  a  part  of  the  common  law  of  this 
country.*  But  at  the  present  time  the  matter  is  very  generally  regu-. 
lated  by  statutes  which  have  usually  raised  .tlie  age  limit  and  which 
are  ordinarily  construed  as  abrogating  the  common  law  rule  and 
rendering  voidable  marriages  contracted  by  persons  who  have  not 
attained  the  statutory  age,  even  where  they  contain  no  express  declara- 
tion of  disability.*  At  common  law  the  marriage  of  an  infant  under 
seven  years  of  age  was  regarded  as  absolutely  void,  but  where  the 
parties  were  older  and  yet  below  the  age  of  consent  the  marriage  was 
deemed  merely  voidable,  and  the  same  view  is  taken  in  this  country 
in  the  absence  of  statute  and  also  under  the  several  statutes  fixing 
the  age  at  which  parties  are  deemed  competent  to  marry.**  In  Eng- 
land the  ecclesiastical  courts  assumed  jurisdiction  to  decree  the  annul- 
ment of  the  marriage  of  infants  who  were  below  the  age  of  consent. 
In  this  country,  due  to  the  fact  that  such  courts  did  not  exist  here, 
courts  of  equity  at  an  early  date  assumed  such  jurisdiction;  and  at 
the  present  time  this  jurisdiction  is  very  generally  conferred  by 

6.  Notes:  84  A.  S.  R.  139;  34  L.R.A.  10.  Smith  v.  Smith,  84  Ga.  440,  11 
453.  S.  E.  496,  8  L.R.A.  362;  Henneger  v. 

7.  Camiingham  v.  Cunningham,  206  Lomas,  145  Ind.  287,  44  N.  E.  462, 
N.  Y.  341,  99  N.  E.  845,  43  L.R.A.  32  L.R.A.  848;  State  v.  Lowell,  78 
(N.S.)  355,  per  Werner,  J.;  Eliot  v.  Minn.  166,  80  N.  W.  877,  79  A.  S.  R. 
Eliot,  77  Wis.  634,  46  N.  W.  806,  358  and  note,  46  L.R.A.  440;  WilKts 
10  L.R.A.  568.  V.  Willits,  76  Neb.  228, 107  N.  W.  379, 

Note:  22  L.R.A.(N.S.)  1202.  14  Ann.  Cas.  883, 5  L.R.A.(N.S.)  767; 

See  Rape.  Cunningham  v.  Cunningham,  206  N. 

8.  Browning  v.  Browning,  89  Kan.  Y.  341,  99  N.  E.  845,  43  L.R.A.(N.S.) 
98,  130  Pac.  852,  Ann.  Cas.  1914C  355;  Holtz  v.  Dick,  42  Ohio  St.  23,  51 
1288;  Matter  of  Hollopeter,  52  Wash.  Am.  Rep.  791;  Hunt  v.  Hunt,  23  Okla. 
41,  100  Pac.  159,  132  A.  S.  R.  952,  490,  100  Pac.  541,  22  L.R.A. (N.S.) 
17  Ann.  Cas.  91,  31  L.R.A.(N.S.)  847.  1202  and  note;  EUot  v.  EUot,  77  Wie. 

9.  EUot  V.  EUot,  77  Wis.  634,  46  634,  46  N.  W.  806,  10  L.R.A.  668. 
N.  W.  806,  10  L.R.A.  568.    See  Mab-      Note :  79  A.  S.  R.  374. 
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statute.**  Though  there  is  authority  to  the*  contrary,**  it  has  been 
held  that  a  statute  authorizing  an  action  to  annul  a  marriage  where 
one  of  the  parties  has  not  attained  the  age  of  legal  consent  applies 
where  residents  of  the  state  go  into  another  state  and  have  the  cere- 
mony performed  and  immediately  return  to  their  former  residence, 
though  the  marriage  may  have  been  valid  where  performed.** 

33.  Ratification,  Estoppel,  and  Disaffirmance  of  Marriage  under 
Age. — Continued  cohabitation  of  the  parties  after  reaching  the  age  of 
consent  validates  the  marriage,  and  it  cannot  thereafter  be  annulled.** 
Bat  the  fact  that  the  parties  cohabited  together  before  the  complain- 
ing party  reached  the  statutory  age  is  not  generally  ground  for  deny- 
ing a  decree  of  annulment*'  It  is  usually  recognized  that  an  infant 
is  not  concluded  by  false  representations  of  his  age  so  as  to  bind 
him  by  a  contract  with  him  entered  into  on  the  faith  of  such  repre- 
sentations.** And  according  to  the  better  view  an  infant  incapable 
for  want  of  age  of  entering  into  a  valid  marriage  is  incapable  alsk. 
of  estopping  himself  by  a  fraudulent  declaration  of  his  age  from 
asserting  its  invalidity  in  an  action  to  annul  it  brought  under  a  stat- 
ute with  the  sole  proviso  that  there  must  have  been  no  voluntary 
cohabitation  after  the  attainment  of  the  age  of  consent.*'  On  the 
question  as  to  when  a  suit  may  be  brought  to  annul  a  marriage  for 
want  of  legal  age  on  the  part  of  the  complainant  there  is  some  sup- 
port, especially  in  the  early  cases,  for  the  position  that  the  complain- 
ant cannot  be  heard  to  assert  this  right  until  he  or  she  has  reached 
the  age  of  legal  consent.  According  to  the  prevailing  and  better  view, 
however,  a  psirty  marrying  before  the  legal  age  of  consent  may 
disaffirm  the  marriage  before  reaching  that  age,  and  avoid  it  in 
toto,  and  a  suit  for  its  annulment  may  be  brought  through  a  guard- 
ian before  the  legal  age  is  attained.**  On  principle  this  view  seems 
both  logical  and  in  accord  with  public  policy.  The  marriage  is, 
so  to  speak,  on  condition  subsequent,  the  condition  being  its  dis- 
affirmance by  a  party  thereto  and  annulment  thereof  by  the  court 
from  the  time  named.  If  the  plaintiff  had  capacity  to  become  a  party 
to  such  imperfect  and  inchoate  or  conditional  marriage  he  or  she 
should  have  capacity  to  disaffirm  it  at  any  time  thereafter,  before  it 

11.  Cnnningham     v.     Cunningham,       14.  Smith  v.  Smith,  84  Qa.  440,  11 
206  N.  Y.  341,  99  N.  E.  845,  43  L.R.A.   S.  E.  496,  8  L.R.A.  362. 

(N.S.)  355;  Matter  of  Hollopeter,  52  Note:  6  Ann,  Cas.  486. 

Wash.  41,  100  Pac.  159,  132  A.  S.  R.  15.  Eliot  v.  Eliot,  77  Wis.  834,  46 

952, 17  Ann.  Cas.  91,  21  L.R.A.(N.S.)  N.  W.  806,  10  L.R.A.  568, 

847;  Eliot  v.  Eliot,  77  Wis.  634,  46  16.  See  Infants. 

N.  W.  80i8,  10  L.R.A.  568.  17.  Eliot  v.  Eliot,  81  Wis.  295,  51 

12.  Note:  43  L.R.A.(N.S.)  357.  N.  W.  81,  15  L.R.A.  259, 

13.  Cunningham     v,     Cunningham,  18.  Eliot  v,  Eliot,  77  Wis,  634,  46 
206  N,  Y.  341,  99  N.  E.  845, 43  L.R.A.  N.  W.  806,  10  L.R.A.  568. 

(N.S.)  355  and  note.  Note:  79  A.  S.  R.  375. 
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has  ripened  into  an  absolute  marriage,  by  mvoking  the  authority  of 
the  court  to  annul  it." 

34.  Pre-existing  Marriage. — Where  one  of  the  parties  was  incom- 
petent to  enter  into  the  marriage  because  of  an  existing  valid  mar- 
riage, the  second  marriage  is  void,  and  a  provision  to  this  effect  is 
frequently  contained  in  the  statutes.*"  Suits  for  annulment  or  for 
divorce  a  vinculo  matrimonii  were  freely  entertained  in  the  eccle- 
siastical courts,  and  while  they  were  unnecessary  in  cases  where  one 
of  the  parties  had  at  the  time  of  the  marriage  a  husband  or  wife 
living,  so  far  as  they  affected  the  actual  legal  relations  of  th«  parties, 
it  was  deemed  expedient  to  procure  a  sentence  to  prevent  the  conse- 
quences which  might  in  the  future  take  place  from  the  death  of 
witnesses  or  other  occurrences  rendering  proof  of  the  invalidity  of 
the  marriage  difficult  or  impossible.*  In  this  country  it  has  been 
held  that  a  court  of  equity  has  no  inherent  jurisdiction  to  decree  the 
annulment  of  a  marriage  merely  because  when  it  was  contracted  one 
of  the  parties  had  a  husband  or  wife  living  and  it  does  not  appear 
that  the  other  party  was  led  to  contract  the  marriage  through  decep- 
tion or  ignorance  of  the  facts,*  and  a  fortiori  a  court  of  equity 
has  no  jurisdiction  at  the  suit  of  the  rightful  husband  to  annul  a 
second  marriage  by  his  wife  on  the  account  of  the  existence  of  her 
prior  marriage.*  But  where  the  incompetent  party  conceals  from 
the  other  the  fact  that  he  or  she  has  a  husband  or  wife  living,  the 
jurisdiction  of  a  court  of  equity  to  annul  the  marriage  has  been 
upheld,^  and  at  the  present  time  the  stetutes  in  many  jurisdictions 
either  make  such  pre-existing  impediment  ground  for  divorce  or 
confer  upon  the  courts  jurisdiction  to  decree  such ,  a  marriage  a  null- 
ity either  in  express  terms  or  by  a  general  provision  authorizing 
the  courts  to  entertain  annulment  suits.* 

35.  Consanguinity. — Marriages  deemed  incestuous  by  the  law  of 
Christendom,  which  relates  only  to  persons  in  direct  line  of  consan- 
guinity or  brothers  and  sisters,  are,  it  seems,  deemed  absolutely  void,* 

19.  Eliot  ▼.  Eliot,  77  Wis.  634,  46      4.  See  infra,  par.  70. 

N.  W.  806,  10  L.R.A.  568..  6.  Eiekhoff   v.    Eickhofif,   29    Colo. 

20.  Earth  v.  Barth,  102  Ey.  56,  42  295,  68  Pac.  237,  93  A.  8.  B.  64; 
S.  W.  1116,  80  A.  S.  R.  335;  Lea  v.  Barth  v.  Barth,  102  Ky.  56,  42  S. 
Lea,  104  N.  C.  603,  10  S.  E.  488,  17  W.  1116,  80  A.  S.  R.  335;  Ridgcly 
A.  S.  R.  692.  V.  Ridgely,  79  Md.  298,  29  Atl.  597, 

Note:  44  Am.  Dee.  54.  25  LJI.A.  800;  Lea  t.  Lea,  104  N.  C. 

1.  Lea  V.  Lea,  104  N,  C.  603,  10  603,  10  S.  E.  488,  17  A.  S.  R.  692; 
S.  E.  488,  17  A.  S.  R.  692.  Stewart  v.   Vandervoit,  34  W.  Va. 

2.  KeUy  v.  Kelly,  161  Mass.  Ill,  524,  12  S.  E.  736,  12  LJB.A.  50. 

36  N.  E.  837,  42  A.  S.  R.  389,  25  6.  Garcia  v.  Qareia,  25  S.  D.  646, 

L.R.A.  806.  127  N.  W.  586,  Ann.  Cas.  1912C  621, 

Note:  25  L.R.A.  800.  32  L.R.A.(N.S.)  424. 

3.  Ridgely  v.  Ridgely,  79  Md.  298,  Note:  79  A.  8.  B.  380. 
29  Atl.  597,  25  LJt.A.  800. 
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but  the  prevailing  view  is  that  in  the  absence  of  express  declaration 
of  statute  marriages  between  persons  who  are  not  within  such  degree, 
though  within  the  degrees  prohibited  by  the  canon,  Levitical,  or 
statute  law,  are  merely  voidable  and  unless  annulled  during  the 
lifetime  of  the  parties  are  considered  valid.'  And  as  a  rule,  if  the 
marriage  is  valid  in  the  jurisdiction  in  which  it  is  celebrated  it  is 
valid  everywhere,  and  vice  versa.'  On  the  other  hand  a  marriage, 
though  valid  where  it  was  entered  into,  will  not  be  recognized  when 
it  is  opposed  to  the  conceptions  of  morality  and  public  policy  of  the 
state  or  country  in  which  it  is  sought  to  be  upheld.  Accordingly  the 
generally  accepted  rule  seems  to  be  that  the  marriage  is,  in  the  first 
instance,  to  be  tested  by  the  lex  loci.  If  it  meets  that  test  it  may 
still  be  held  invalid  because  incestuous  by  the  common  consent  of 
Christendom.  And  if  valid  by  the  lex  loci  and  not  incestuous  accord- 
ing to  the  general  consent  of  Christendom  it  may  still  be  held  invalid 
because  contrary  to  the  distinctive  national  policy  of  the  forum  as 
evidenced  by  a  municipal  law  declaring  such  marriages  incestuous.' 
If  it  withstands  all  three  of  these  tests  it  should  be  recognized  as 
valid  in  other  jurisdictions  to  which  the  parties  may  remove.**  And 
it  has  been  held  that  the  courts  of  one  state  cannot  at  the  suit  of  one 
of  the  parties  annul  a  marriage  which  was  valid  by  the  law  of  the 
state  where  it  was  contracted,  on  the  ground  that  under  the  laws  of 
their  state  it  is  void  and  cohabitation  between  the  parties  is  a  penal 
offense  because  the  parties  are  first  cousins,  where,  at  the  time  the 
marriage  was  contracted,  they  were  not  citizens  of  the  state  where 
the  suit  is  brought,  so  that  the  marriage  was  not  a  mere  evasion 
of  its  laws.**  In  England  in  case  of  marriages  within  the  canonical 
or  Levitical  degrees  the  ecclesiasticEil  courts  assumed  jurisdiction  to 
decree  their  nullity  by  granting  a  divorce  a  vinculo  matrimonii,  and 
it  would  seem  that  in  this  country  courts  of  equity  would  in  a  proper 
case  assume  such  jurisdiction.**  An  incestuous  marriage  would  be 
annulled  by  a  court  of  competent  jurisdiction  at  the  instance  of  either 
party  though  the  appUcant  may  have  knowingly,  wilfully,  and  wick-  ' 

7.  Bowers  t.  Bowers,  10  Rich.  Eq.   vol.  5,  p.  993  et  seq. 

(S.  C.)  551,  73  Am.  Dec.  99.  9.  Johnson    v.   Johnson,   57   Wash. 

Notes:  79  A.  S.  R.  380;  1  Ann.  Cas.  89,  106  Pac.  500,  26  LJl.A.(N.S.)  179. 

613.  Notes:   57  L.R.A.  167;   Ann.   Cas. 

8.  Hills  T.  State,  61  Neb.  589,  85  1912C  626. 

N.  W.  836,  57  LJI.A.  155  and  note;  10.  Oarcia  v.  Garcia,  25  S.  D.  645, 

In  re  Chace,  26  R.  I.  351,  58  Atl.  978,  127  N.  W.  586,  Ann.  Cas.  1912C  621, 

3  Ann.  Cas.  1050  and  note,  69  L.R.A.  32   LJl~A..(N.S.)    424    (marriage   be- 

49;^  Garcia  v.  Garda,  25  S.  D.  645,  tween  first  cousins). 

127  N.  W.  586,  Ann.  Cas.  1912C  621  11.  Garcia  v.  Garcia,  25  S.  D.  645, 

and  note,  32  L..R.A.(N.S.)  424.  127  N.  W.  586,  Ann.  Cas.  1912C  621, 

Note:  79  A.  S.  R.  364.  32  L.R.A.(N.S.)  424. 

-     See  generally,  CoMruoi  or  Laws,  12.  Johnson  ▼.  JtAnson,  57  Wash. 
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edly  entered  into  the  same,  as  the  continuance  of  the  marriage  ia 
contrary  to  good  morals  and  public  policy.** 

Sexual  Incapacity 

36.  In  General. — Capability  of  consummation  is  an  implied  term 
in  every  marriage  contract.  It  is  so  essential  that  on  discovery  of 
the  entire  incapacity  of  one  of  the  parties  for  that  duty  of  wedlock 
the  other  may  have  a  decree  annulling  the  marriage.**  In  the  case 
of  marriages  between  young  persons  capacity  for  lawful  sexual  indul- 
gence is  regarded  as  of  especial  importance  to  the  happiness  of  the 
wedded  state  and  to  the  fulfilment  of  the  ends  of  matrimony,  viz., 
a  lawful  indulgence  of  the  passions  in  order  to  prevent  licentious- 
ness, and  the  procreation  of  children.*'  So  under  the  canon  law  as 
administered  in  England  impotency  existing  at  the  time  of  the  mar- 
riage was  ground  for  a  divorce  a  vinculo  matrimonii.**  In  this 
country  in  the  absence  of  a  statute  so  providing,  impotency  on  the 
part  of  either  spouse  is  not  a  ground  for  divorce,  as  the  grounds  for 
divorce  are  only  those  specified  by  the  statutes.*'  Also,  from  the  facts 
that  impotence  is  a  canonical  disability  cognizable  only  by  the  eccle- 
siastical courts  and  that  we  have  no  such  courts  it  follows,  and  it  is 
generally  so  held,  that  in  the  absence  of  statute  on  the  subject  our 
courts  have  no  jurisdiction  to  grant  a  divorce  or  to  annul  a  marriage 
on  this  ground.**  Again,  it  is  well  settled  both  in  England  and  in 
this  country  that  impotency  did  not  render  the  marriage  void  but 
voidable  merely,  and  the  marriage  is  regarded  as  valid  unless  avoided 
by  some  court  having  jurisdiction  during  the  life  of  both  parties.** 
At  the  present  time  statutes  exist  in  the  several  states  either  author- 
izing divorces  for  impotency  or  conferring  jurisdiction  on  some  court 
to  annul  the  marriage  therefor.**    Courts  are  not  justified  in  refus- 

89,  106  Pac.  500,  26  L.R.A.(N.S.)  179.  20.  Powell  v.  Powell,  18  Kan.  371, 

15.  Martin  v.  Martin,  54  W.  Va.  301,  26  Am.  Rep.  774  Bunger  v.  Hunger, 
1  Ann.  Cas.  612.  See  generally  su-  85  Kan.  564, 117  Pac.  1017,  Ann.  Gas. 
pra,  par.  12.  1913A  126  and  note;  Mutter  v.  Mut- 

14.  Note:  28  Am.  Dec.  447.  ter,  123  Ky.  754,  97  S.  W.  393,  124 

16.  Notes:  28  Am.  Dec.  447;  116  A.  S.  R.  381;  J.  G.  v.  H.  G.,  33  Md. 
A.  S.  R.  244.  401,  3  Am.  Rep.  183;  S.  v.   S.  192 

16.  Notes:  28  Am.  Dec.  447;  116  Mass.  194,  77  N.  E.  1025,  116  A.  S. 
A.  S.  R.  241;  Ann.  Cas.  1913 A  128.  R.  240  and  note;  Payne  v.  Payne,  46 

17.  Burtis  V.  Burtis,  Hopk.  (N.  Y.)  Minn.  467,  49  N.  W.  230,  24  A.  S.  R. 
557, 14  Am.  Dec.  563.  240;    Devanbagh    v.    Devanbagh,    5 

Note:  116  A.  S.  R.  241.  Paige  (N.  Y.)  554,  28  Am.  Dec.  443; 

18.  Notes:  28  Am.  Dec.  447;  Ann.  Ryder  v.  Ryder,  66  Vt.  158,  28  Atl. 
Cas.  1913A  128.  1029,  44  A.  S.  R.  833;  Buckley  v. 

19.  Anonymous,  89  Ala.  291,  7  So.  Buckley,  50  Wash.  213,  96  Pac.  1079, 
100,  18  A.  S.  R.  116,  7  L.R.A.  425.  126  A.  S.  R.  900. 

Notes:  28  Am.  Dec.  447;  79  A.  S.       Note:  13  L.R.A.(N.S.)  997. 
R.  373;  116  A.  S.  R.  241. 
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log  to  assume  jurisdiction  of  actions  for  divorce  or  annulment  on 
the  ground  of  impotency  on  account  of  the  odious  nature  of  the  evi- 
dence or  facts.* 

37.  What  Constitutes  Impotency  in  General. — In  some  instances 
the  statutes  instead  of  lising  the  well  known  term  "impotency"  pro- 
vide as  a  ground  for  divorce  or  annulment,  "physical  and  incurable 
incapacity  from  entering  into  the  marriage,"  which  is  held  to  mean 
incapacity  to  consummate  the  marriage,*  and,  therefore,  would  seem 
practically  synonymous  with  the  usual  definition  of  impotency,  viz., 
an  incapacity  which  admits  of  neither  copulation  nor  procreation, 
capacity  for  sexual  intercourse  seeming  to  be  the  matter  chiefly 
regarded  in  the  adjudged  cases  on  this  subject.*  And  it  is  declared 
that  when  the  legislature  confers  this  branch  of  jurisdiction  upon 
courts  of  equity  it  is  not  intended  to  adopt  a  different  principle 
from  that  previously  existing  in  England,  and  indeed  in  all  Christian 
countries,  as  to  the  nature  and  extent  of  the  physical  incapacity 
which  would  deprive  one  of  the  parties  of  tlie  power  to  contract 
matrimony.*  Capacity  for  imperfect  or  unnatural  copulation  is  not 
enough,  however,  to  meet  the  requirements  of  the  law  upon  this  sub- 
ject. Sexual  intercourse  in  the  proper  meaning  of  the  term  is  ordinary 
and  complete  intercourse.*  Whatever  differences  of  opinion  may 
have  arisen  as  to  the  legal  definition  of  impotency,  it  is  well  settled 
that  if,  by  reason  of  malformation  or  organic  defect  existing  at  the 
time  of  marriage  there  cannot  be  natural  and  perfect  coition — vera 
copula — between  the  parties,  the  case  comes  wifiiin  the  legal  defini- 
tion of  impotency.*  But  if  there  is  a  probability  of  capacity  to  accom- 
plish the  sexual  act  no  decree  will  be  granted.'  The  origin  of  the 
incapacity  is  immaterial.  ■  It  may  proceed  from  malformation  of  the 
sexual  parts  or  from  absence  of  necessary  organs.*  On  the  part  of 
the  husband  it  may  arise  from  the  excessive  abnormal  proportions 
(if  his  sexual  organs*  or  from  genital  weakness  produced  by  self- 

1.  Anonymous,  89  Ala.  291,  7  So.  Notes:  28  Am.  Dec.  448;  116  A. 
100,  18  A.  S.  R.  116,  7  L.R.A.  425.      S.  R.  243. 

2.  Anonymous,  89  Ala.  291,  7  So.  4.  J.  0.  v.  H.  G.,  33  Md.  401,  3  Am. 
100,  18  A.  S.  R.  116,  7  L.R.A.  425;  Rep.  183;  Devanbagh  v.  Devanbagh, 
Franke  v.  Franke,  (Cal.)  31  Pac.  571,  5  Paige  (N.  Y.)  554,  28  Am.  Dec.  443. 
18  L.R.A.  375;  Payne  v.  Payne,  46  6.  J.  G.  v.  H.  G.,  33  Md.  401,  3 
Minn.  467,  49  N.  W.  230,  24  A.  S.  Am.  Rep.  183;  Payne  v.  Payne,  46 
B.  240;  Devanbagh  v.  Devanbagh,  5  Minn.  467,  49  N.  W.  230,  24  A.  8.  R. 
Paige    (N.   Y.)    554,    28    Am.    Dec.  240. 

443.  Notes:  28  Am.  Dee.  448;  116  A.  S. 

Not«:  Ann.  Cas.  1913A  129,  130.  R.  244. 

3.  Franke  v,  Franke,  (Cal.)  31  Pac.  •  6.  J.  O.  v.  H.  G.,  33  Md.  401,  3 
571, 18  L.R.A.  375;  Hunger  v.  Hunger,  Am.  Rep.  183. 

85  Kan.  564, 117  Pac.  1017,  Ann.  Cae.       7.  Note:  28  Am.  Dec.  448. 
1913A  126  and  note;  Payne  v.  Payne,       8.  Not«:  28  Am.  Dec.  448. 
46  Minn.  467,  49  N.  W.  230,  24  A,       9.  Anonymoos,  89  Ala.  291,  7  So. 
8.  R.  240.  100,  18  A.  S.  B.  U6,  7  LJIJL.  42S. 
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abuse.1*  On  the  part  of  the  wife  it  seems  not  essential  that  there  be 
any  structural  defect.  Excessive  sensibility  rendering  sexual  inter- 
course practically  impossible  on  account  of  the  pain  it  would  inflict 
may  be  sufficient.^*  Nor,  it  seems,  is  universal  impotency  essential. 
Impotency  quoad  banc,  as  it  is  termed,  is  sufficient;  that  is  to  say,  if 
the  defendant  is  entirely  incapable  of  sexual  intercourse  with  the 
plaintiff,  though  not  with  other  persons,  if  such  a  thing  be  possible,  a 
decree  of  nullity  may  be  granted.**  This  is  said  to  be  reasonable,  for 
the  marital  relation  is  with  the  plaintiff  and  if  the  defendant  is  incap- 
able of  consummation  with  the  plaintiff  the  incomplete  contract  ought 
to  be  annulled,  whatever  may  be  the  defendant's  powers  with  respect 
to  other  persons.  On  principle,  therefore,  relative  and  not  absolute 
impotency  would  seem  to  be  sufficient.**  A  finding  by  the  trial  court 
that  one  of  the  parties  is  "impotent"  has  been  held  a  complete  and 
sufficient  finding  upon  the  issue  of  impotency,  implying  and  includ- 
ing every  essential  element.** 

38.  At  What  Time  Impotency  Must  Exist. — Of  course  it  is  imma- 
terial that  either  spouse  was  impotent  at  some  prior  time  if  that  con- 
dition does  not  exist  at  the  time  of  the  marriage  or  thereafter.** 
PHirthermore  it  must  have  existed  at  the  time  of  the  marriage.** 
The  universal  doctrine  seems  to  be  that  impotency  occurring  after 
marriage  is  not  of  itself  ground  for  divorce.*'  Nor  does  impotency 
at  the  marriage  necessarily  entitle  the  other  party  to  a  divorce. 
Divorce,  for  this  cause  at  least,  is  not  granted  on  the  theory  that 
the  defendant  has  been  guilty  of,  and  should  be  punished  for,  a 
violation  of  any  marital  obligation,  but  solely  on  die  ground  that 
the  plaintiff  may  be  released  from  a  wedlock  which  has  been,  and 
apparently  must  continue  to  be,  in  name  only;  and  doubtless  if  the 
impotency  has  terminated  prior  to  the  hearing,  the  divorce  may 
properly  be  denied.*'  There  are  English  decisions  indicating  that 
the  impotency  must  continue  for  three  years  after  the  marriage,  but 
these  really  involve  only  questions  of  evidence.  Rightly  interpreted 
they  mean  no  more  than  tiiat  in  the  absence  of  other  evidence  impo- 
tency will  not  be  presumed  because  there  has  been  no  sexual  inter- 

10.  Notes:  28  Am.  Dec.  448;  Ann.  16.  Powell  v.  Powell,  18  Kan.  371, 
Cas.  1913A  129.  26  Am.  Rep.  774;  Hunger  v.  Hunger, 

11.  S.  V.  S.,  192  Mass.  194,  77  N.  85   Kan.   564,   117   Pae.    1017,   Ann. 
E.  1025, 116  A.  S.  R.  240.  Cas.  1913A  126;  J.  G.  v.  H.  G.,  33 

Notes:  28  Am.  Dec.  448;  116  A.  S.  Md.  401,  3  Am.  Rep.  183;  Devanbagh 

R.  244.  V.  Devanbagh,  5  Paige  (N.  Y.)   554, 

12.  Notes:   28  Am.   Dec.  448;  116  28  Am.  Dec.  443  and  note. 
A.  S.  R.  245.  Note:  116  A.  S.  R.  242. 

18.  S.  V.  S.  192  Mass.  194,  77  N.      17.  Powell  v.  Powell,  18  Kan.  871, 
E.  1025,  116  A.  S.  R.  240.  26  Am.  Rep.  774, 

14.  Payne  v.  Payne,  46  Minn.  467,      18.  Note:  116  A,  S.  R.  242.     See 
49  N.  W.  230,  24  A.  S.  R.  240.  infra,  par.  39. 

15.  Note:  U6  A.  8.  R.  242. 

278 


Digitized  by 


Google 


9  B.  a  L.  DIVORCE  AND  SEPARATION  f  39 

eouTse  between  the  parties  unless  this  condition  has  continued  for  more 
than  three  years  after  the  marriage;  but  if  the  evidence  offered  is 
sufficient  to  establish  actual  impotence  a  divorce  may  be  decreed  there- 
for, however  recently  the  marriage  may  have  been  contracted.*' 

39.  Curability  of  Defect. — In  England  and  in  this  country  it  is 
well  recognized  that  impotency  to  be  a  ground  for  divorce  or  annul- 
ment of  marriage  must  be  incurable. ••  This  also  appears  to  be  the 
law  of  France,  Spain,  and  Holland;  and  it  is  probably  the  law  of 
the  continent  of  Europe  generally.*  It  is  not  sufficient  that  the  defend- 
ant, if  the  husband,  has  never  sought  sexual  intercourse  with  the  com- 
plainant, or,  if  the  wife,  has  resisted  all  attempt  at  such  intercourse, 
though  this  fact  may  be  stdmissible  as  evidence  tending  to  establish 
his  want  of  virility  or  her  sexual  incapacity.*  Likewise,  if  the  inca- 
pacity on  the  part  of  the  wife  may  be  removed  by  a  surgical  opera- 
tion not  greatly  dangerous  to  life  nor  extremely  painful  it  is  not  suffi- 
cient in  law  to  constitute  impotency,*  as  where  such  incapacity  on  her 
part  is  due  to  artificial  hardening  of  the  hymen  so  that  it  cannot 
be  broken  by  natural  means  but  may  be  remedied  by  a  simple  surgi- 
cal operation.*  And  it  seems  that  the  wife's  refusal  to  submit  to  a 
simple  operation  which  would  remove  the  impediment  to  copulation 
does  not  entitle  the  husband  to  a  divorce  on  the  ground  that  she  is 
impotent;  that  such  a  case  is  on  the  same  footing  as  if  the  wife  merely 
refused  to  cohabit  with  her  husband  without  the  existence  of  any 
such  disability.*  Still  there  is  authority  for  the  position  that  on  her 
refusal  to  submit  to  the  operation  the  impotency  may  be  regarded  as 
permanent,*  and  it  has  been  held  under  a  statute  providing  as  a 
ground  of  divorce  "such  impotency  or  malformation  as  prevents  sex- 
ual intercourse,"  that  the  husband  was  entitled  to  a  divorce  where 
the  wife  by  reason  of  the  opening  in  the  hjrmen  being  abnormally 
small  amounting  to  malformation  was  incapable  of  sexual  intercourse, 
though  the  defect  might  be  removed  by  a  surgical  operation,  to  which 
8he  refused  to  submit.  It  should  be  noted,  however,  that  in  this 
case  the  court  seems  to  have  attached  some  importance  to  the  fact 
that  prior  to  the  marriage  the  wife  failed  to  divulge  her  imperfection 

19.  Note:  116  A.  S.  R.  242.     See       2.  Note:  116  A.  8.  E.  243. 

infra,  par.  48.  3.  J.  G.  v.  H.  G.,  33  Md.  401,  3 

20.  Bunger  v.  Banger,  85  Kan.  564,  Am.  Rep.  183;  Devanbagh  v.  Devan- 
117  Pac,  1017,  Ann.  CaS.  1913A  126  bagh,  5  Paige  (N.  Y.)  554,  28  Am. 
and  note;  J.  G.  v.  H.  G.,  33  Md.  401,  Dec.  443  and  note. 

3  Am.  Rep.  183;  Payne  v.  Payne,  46  Notes:  116  A.  8.  R.  243;  Ann.  Cas. 
Minn.  467,  49  N.  W.  230,  24  A.  S.   1913A  133. 

R.  240;  Devanbagh  v.  Devanba^,  5  4.  Devanbagh'  v.  Devanbagh,  5 
Paige  (N.  Y.)  554,  28  Am.  Dec.  443  Paige  (N.  Y.)  554,  28  Am.  Dec.  443. 
and  note.  5.  Devanbagh     t.     Devanbagh,     5 

Note:U6  A.  8.  R.  243.  Paige  (N.  Y.)  554,  28  Am.  Dee.  443 

1.  Devanba^     v.     Devanbagh,     5  and  note. 
Paige  (N.  Y.)  554,  28  Am.  Dec.  443.       6.  Note:  116  A.  S.  R.  243. 
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to  her  intendecl  husband.^  In  this  connection  it  has  been  said  that 
according  to  the  leading  medical  authorities  impotency  on  the  part 
of  the  female  incurable  by  proper  medical  treatment  or  a  surgical 
operation  is  of  rare  occurrence,  and  that  the  cases  of  this  kind  which 
will  be  likely  to  come  up  for  adjudication  on  the  complaint  of  the 
husband  will  be  limited  to  cases  of  an  impervious  or  supposedly  imper- 
vious vagina  due  to  an  original  malformation  or  to  some  superven- 
ing infirmity  or  disease.'  On  the  question  whether  the  bill  must 
allege  that  the  impotency  was  incurable,  the  authorities  are  not  in 
complete  accord ;  it  seems  the  better  view  that  it  is  sufficient  to  allege 
merely  that  the  defendant  was  "impotent,"  this  in  law  implying  that 
the  defect  was  incurable.* 

40.  Venereal  Disease  as  Constituting  Impotency. — ^The  fact  that 
one  spouse  is  afflicted  with  a  loathsome  and  incurable  venereal  disease 
does  not  in  law  render  him  or  her  impotent.  But  under  a  statute 
providing  that  the  marriage  may  be  annulled  where  either  party 
was  physically  incapable  of  entering  into  the  marriage  relation,  it 
has  been  held  that  though  such  incapacity  means  impotency,^*  the 
fact  that  the  wife's  organs  of  generation  were  affected  with  incur- 
able syphilis,  which  though  not  an  absolute  bar  to  copulation  ren- 
dered the  act  impracticable  as  endangering  both  the  health  and  life 
of  the  husband,  was  such  incapacity  as  entitled  him  to  a  decree  of 
annulment.**  On  the  other  hand  it  has  been  held  that  the  con- 
cealed existence  of  such  a  disease  was  not  a  sufficient  ground  for  a 
decree  of  nullity  of  marriage,  where  it  appeared  that  by  medical 
treatment  the  danger  from  intercourse  could  have  been  obviated.** 
In  some  instances  the  statutes  provide  for  a  divorce  or  annulment 
where  either  spouse  is  afflicted  with  a  loathsome  disease.**  In  most 
cases  where  one  of  the  spouses  was  afflicted  with  a  venereal  disease 
at  the  time  of  marriage  the  relief  has  been  sought  on  the  ground 
of  fraud  in  the  procurement  of  the  marriage,  and  this  aspect  will  be 
discussed  later.** 

41.  Barrenness;  Sterility;  Pr^nancy. — ^Inability  to  beget  or  bear 
children,  if  associated  with  complete  power  of  copulation,  is  not  a 
ground  for  annulling  the  marriage.  If  the  wife  is  capable  of  vera 
copula  and  natural  coitus  the  absence  of  procreative  or  conceptive 
power  is  not  ground  for  a  decree  of  nullity.*'    "Barrenness"  is  said 


7.  Mutter  ▼.  Mutter,  123  Ky.  754, 
97  S.  W.  393,  124  A.  S.  B.  381. 

8.  Devanbaj^     v.     Devanbagh,     5 
Paige  (N.  Y.)  554,  28  Am.  Dec.  443. 

9.  Not«:  Ann.  Cas.  1913A  129. 

10.  See  supra,  par.  37. 

11.  Ryder  v.  Ryder,  66  Vt  158,  28 
Atl.  1029,  44  A.  S.  R.  833. 

12.  Vondal    v.    Vondal,    175   Mass. 
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383,  56  N.  E.  586,  78  A.  S.  B.  502. 

13.  Hooe  V.  Hooe,  122  Ky.  590, 
92  S.  W.  317,  13  Ann.  Cas.  214,  5 
L.R.A.(N.S.)  729. 

14.  See  infra,  par.  64. 

16.  Anonymous,  89  Ala.  291,  7  So. 
100,  18  A.  S.  R.  116,  7  L.R.A.  425; 
Payne  v.  Payne,  46  Minn.  467,  49 
N.  W.  230,  24  A.  S.  R.  240;  Devan- 
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in  no  sense  to  be  the  synonym  of  "impotency,"  "  and  it  has  been 
held  that  the  remoTal  of  the  genital  organs  does  not  render  a  wife 
"incapable  of  entering  into  the  marriage  state."  **  Under  a  statute 
providing  that  a  divorce  may  be  granted  "where  either  party  is  matri- 
monially incapacitated  at  the  time  of  the  marriage,"  it  has  been  hdd 
tliat  pregnancy  of  the  wife  at  the  time  of  the  marriage  may  consti- 
tute such  incapacity.**  But  though  concealed  prenuptial  pregnancy 
of  the  wife  diay  constitute  fraud  authorizing  a  decree  of  divorce 
or  annulment,*'  the  better  view  would  seem  to  be,  and  it  has  been 
so  held,  that  this  does  not  constitute  impotency  or  physical  inca- 
pacity." 

42.  Age  as  Bar  to  Decree. — ^While  the  anticipation  of  sexual  inter- 
course is  unquestionably  a  more  material  incentive  to  marriage  among 
young  persons  than  among  those  of  advanced  years,  the  fact  that 
the  parties  are  advanced  in  years  at  the  time  of  the  marriage  does  not, 
it  seems,  prevent  a  decree  of  nullity  for  impotency.*  Still  the  ad- 
vanced age  of  the  parties  is  recognized  as  a  material  consideration 
in  denying  relief.*  In  one  case  it  appeared  that  the  husband  was 
sixty-six  years  old  and  the  wife  sixty-nine  at  the  time  of  the  suit, 
which  was  brought  five  years  after  marriage.  The  complainant  alleged 
that  the  marriage  was  never  consummated  because  of  the  wife's  inca- 
pacity, which  she  explicitly  denied,  averring  her  entire  capability, 
and  that  sexual  intercourse  bad  taken  place  at  various  times  since  the 
marriage,  at  the  will  of  the  complainant.  The  decree  was  denied, 
but  it  was  on  the  merits,  and  not  on  the  ground  of  the  age  of  the 
parties,  though  that  circumstance-  induced  the  chancellor  to  refuse 
to  direct  a  surgical  examination  of  the  defendant's  person.* 

43.  To  Whom  Relief  Granted. — Either  party  may  sue  for  divorce 
or  annulment  on  the  ground  of  sexual  incapacity  in  the  other;  but 
the  impotent  party  himself  cannot,  it  seems,  sue  to  have  the  marriage 
annulled  on  that  ground.*  It  has  been  held,  however,  under  a  stat- 
ute making  incapacity  to  enter  into  the  marriage  state  a  ground  for 
divorce  or  annulment,  that  a  person  may  allege  his  own  incapacity, 
and  that  such  an  action  may  be  maintained  by  the  party  who  is 
incapable  against  the  other  party,  provided  the  incapable  party  was 

h&gb  V.  Devanbagh,  5  Paige  (N.  Y.)  Pac.  591,  18  L.R.A.  375. 

554,  28  Am.  Dec.  443  and  note.  Notes:  116  A.  S.  R.  244;  Ann.  Cas. 

Notes:  116  A.  S.  R.  243;  Ann.  Cas.  1913A  134. 

1913A  130.  1.  Notes:    28   Am.    Dec.   450;    116 

16.  Anonymous,  89  Ala.  291,  7  So.  A.  S.  R.  246. 

100,  18  A.  S.  R.  116,  7  LJI.A.  425.  2.  Notes:  28  Am.  Dec.  451;  116  A. 

17.  Notes:    13    LJl.A.(N.S.)    997;  S.  R.  246;  Ann.  Cas.  1913A   132. 
Ann.  Cas.  1913A  133.  3.  Note:  28  Am.  Dec.  450. 

18.  Notes:  18  L.R.A.  376;  Ann.  Cas.  4.  Anonymous,  89  Ala.-  291,  7  So. 
1913A  133.  100,  18  A.  S.  R.  116,  7  L.R.A.  425. 

19.  See  infra,  par.  66  et  seq.  Note:  28  Am.  Dec.  451. 

20.  Franke   v.    Franke,    (Cal.)    31 
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unaware  of  the  incapacity  at  the  time  of  the  marriage,  or,  if  aware 
thereof,  did  not  know  it  was  incurable.'  Similarly,  where  there  waa 
malformation  of  the  sexual  organs  on  the  part  of  both  the  parties 
which  prevented  sexual  intercourse  between  them  though  each  was 
capable  of  such  intercourse  with  other  persons,  the  husband  was  held, 
on  his  application,  entitled  to  a  divorce.  The  principle  of  this  deci- 
sion is  that  each  of  the  parties  was  equally  entitled  to  a  divorce. 
The  husband  happened  to  be  the  complainant  and  the  wife  defend- 
ant, but  a  like  decree  must  have  resulted  had  she  been  the  complain- 
ant and  he  the  defendant* 

44.  Laches  or  Delay  in  Applying  for  Relief;  Separation. — Delay 
in  appljdng  for  relief  from  the  marriage  on  the  ground  of  impotency 
is  not  alone  a  ground  for  refusing  it,'  particularly  where  there  is  evi- 
dence to  show  that  the  delay  on  the  part  of  the  wife  arose  from  igno- 
rance and  from  a  supposition  that  matters  were  as  they  should  be.^ 
So,  where  an  annulment  was  sought  on  the  ground  that  the  wife 
was  incurably  afflicted  with  communicable  syphilis,  and  the  husband 
ceased  to  cohabit  or  live  with  her  as  soon  as  he  was  informed  of  her 
real  condition  and  that  it  was  incurable,  it  was  held  that  there  was 
no  such  delay  as  would  bar  his  right  to  relief.'  On  the  other  hand 
where  there  has  been  an  unexplained  delay  in  bringing  the  action 
the  complainant  may  be  taken  as  having  accepted  the  situation  and 
therefore  not  entitled  to  relief,**  and  certainly  stronger  or  more  un- 
equivocal proof  of  impotence  should  be  demanded  where  there  has 
been  long  delay,  and  especially  where  there  are  circumstances  of  indi- 
rection or  evidence  of  fraudulent  design  or  the  like.**  In  some  juris- 
dictions the  statutes  require  proceedings  for  annulment  or  divorce 
to  be  brought  within  a  specified  time,  but  such  a  requirement  has 
been  construed  a  statute  of  limitations  and  the  objection  unavailable 
to  the  defendant  unless  pleaded.**  A  deed  of  separation  voluntarily 
entered  into  by  the  husband  and  wife  will  not  bar  a  subsequent  appli- 
cation by  the  husband  for  a  divorce  or  annulment  on  account  of  the 
impotency  of  the  wife.*' 

45.  Proof  of  Impotency  in  General. — ^Where  impotency  ia  the 
ground  for  a  decree  of  divorce  or  annulment  the  courts  often  experi- 
ence difficulty  in  reaching  a  satisfactory  conclusion  from  the  evi- 
dence submitted  to  them,  either  because  the  fact  of  the  impotency 
may  itself  be  difficult  of  proof,  or  because  no  one  but  the  parties 

6.  Note:  Ann.  Cas.  1913A  134.  Atl.  1029,  44  A.  S.  R.  833. 

6.  S.  V.  S.,  192  Mass.  194,  77  N.       10.  Note:  Ann.  Cas.  1913A  132. 
E.  1025,  116  A.  S.  R.  240  and  note.       11.  Note:  28  Am.  Dec.  451. 

7.  J.  G.  V.  H.  G.,  33  Md.  401,  3  Am.       12.  Note:  28  Am.  Dec.  451. 
Rep.  183.  But  see  infra,  par.  169- 

Note:  28  Am.  Dec.  451.  IS.  J.  G.  v.  H.  G.,  33  Md,  401.  3 

8.  Note:  28  Am.  Dec.  451.  Am.  Rep.  183. 

9.  Ryder  v.  Ryder,  66  Vt.  158,  28 
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may  have  the  tniwledge  requisite  to  testify  and  the  law  may  not 
permit  a  divorce  without  corroboration  of  their  testimony,  or  because 
collusion  may  prevent  the  making  of  a  vigorous  bona  fide  defense.** 
In  every  case  of  this  kind,  therefore,  it  is  necessary  that  the  court 
should  proceed  with  the  greatest  vigilance  and  care,  not  only  to  pre- 
vent fraud  and  collusion  by  the  parties  but  also  to  guard  against  an 
honest  mistake  under  which  they  may  be  acting  merely  from  the 
want  of  proper  medical  advice  and  assistance.  From  the  very  nature 
of  the  case  it  seems  impossible  to  ascertain  the  fact  of  incurable  impo- 
tence, especially  where  the  husband  is  the  complaining  party,  except 
by  a  proper  surgical  examination  by  skilful  and  competent  surgeons, 
in  connection  with  other  testimony.  And  if  the  allegations  in  the 
bill  have  neither  been  admitted  nor  denied  by  an  answer  on  oath, 
in  the  usual  manner,  the  defendant  should  be  examined  on  oath  before 
the  master  as  to  the  truth  of  those  allegations.  This  appears  to  be 
the  ordinary  course  of  proceedings  in  such  cases  at  Doctors'  Com- 
nions.**  While  the  confessions  or  admissions  of  either  party  are 
admissible  to  prove  his  or  her  impotency,**  they  are  not  generally 
regarded  sufficient  unless  corroborated.*' 

46.  Power  to  Order  Physical  Examination. — ^That  a  court  having 
jurisdiction  to  pronounce  a  decree  of  nullity  or  divorce  on  the  ground 
of  impotency  has  power  also  to  direct  a  proper  medical  and  surgical 
examination  of  the  persons  of  the  parties  whenever  this  is  necessary, 
is  well  settled  in  England.**  Lord  Stowell  thus  states  the  reason 
and  foundation  of  the  rule:  "It  has  been  said  that  the  means  resorted 
to  for  proof  on  these  occasions  are  offensive  to  natural  modesty,  but 
nature  has  provided  no  other  means,  and  we  must  be  under  the  neces- 
sity of  saying  that  all  relief  shall  be  denied,  or  of  applying  the  means 
within  our  power.  The  court  must  not  sacrifice  justice  to  notions 
of  delicacy  of  its  own."  *•  In  this  country  it  was  held  at  an  early  date 
that  by  necessary  implication  tiie  court  is  armed  with  all  the  usual 
powers  which  in  England  are  deemed  requisite  to  ascertain  the  fact 
of  incapacity  and  without  which  it  would  be  impossible  for  any  court 
to  exercise  such  a  jurisdiction;  and  the  power  to  order  the  physical 
examination  is  upheld  by  the  great  weight  of  authority.'*  In  the  fed- 
eral Supreme  Court  it  has  been  said  that  the  authority  of  courts  of 

!    14.  Note:  116  A.  S.  B.  246.  Paige  (N.  T.)  654,  28  Am.  Dec.  443 

16.  l>evanbagh    v.    Devanba^    6  and  note. 

Paige  (N.  Y.)  554,  28  Am.  Dec  443      Notes:  3  A.  S.  E.  556;  116  A.  S. 

and  Bote.  B.  245;  Ann.  Cas.  1913 A  131. 

;     16.  Note:  116  A.  S.  E.  245.  19.  Note:  Ann.  Cas.  1913A  131. 

17.  Devanbagh  v.  Devanbagh,  6  20.  Anonymous,  89  Ala.  291,  7  So. 
Paige  (N.  Y.)  554*  28  Am.  Deo.  443  100,  18  A.  8.  R.  116,  7  L.E.A.  425; 
and  note.  Devanbagh    t.    Devanbagb,    5    Paige 

Note:  116  A.  S;  E.  245.  (N.  Y.)  554*  28  Am.  Deo.  443  and 

18.  Devanbagh    v.    Devanbagh,    5  note. 
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divorce  in  detennining  a  question  of  impotence  as  affecting  the  valid- 
ity of  a  marriage,  to  order  an  inspection  by  surgeons  of  the  person 
of  either  party,  rests  on  the  interest  which  the  public  as  well  as  the 
parties  have  in  the  question  of  upholding  or  dissolving  the  marriage 
state  and  on  the  necessity  of  such  evidence  to  enable  the  court  to 
exercise  its  jurisdiction.  According  to  the  same  authority  the  power 
is  derived  from  the  civil  and  canon  law  as  administered  in  ^iritual 
and  ecclesiastical  courts  not  proceeding  in  any  respect  according  to 
the  course  of  the  common  law.*  An  attachment,  it  seems,  may  be 
issued  to  prevent  the  defendant  leaving  the  jurisdiction  to  avoid  an 
examination.*  The  courts,  however,  exercise  a  wide  discretion  in 
ordering  the  examination,  and  do  so  subject  to  such  conditions  aa 
will  afford  protection  from  injuries  to  natural  delicacy  and  sensibili- 
ties.' It  has  been  held  that  the  wife  will  not  be  compelled  to  sub- 
mit to  a  further  examination  when  it  appears  that  she  has  already 
been  examined  by  competent  surgeons  whose  testimony  can  readily 
be  obtained.*  So  also,  where  from  the  advanced  age  of  the  party 
the  examination  would  be  productive  of  but  little  effective  evidence 
the  court  may  refuse  to  order  it.* 

47.  Necessity  and  Conclusiveness  of  Physical  Examination. — ^In 
ordinary  cases  a  physical  examination  of  the  parties  will  be  required 
to  authorize  a  decree  of  divorce  or  nullity,  since  the  evidence  must 
be  clear  and  convincing  to  authorize  relief  in  such  cases.*  Thus,  it 
has  been  held  that  before  the  wife  can  be  granted  a  divorce  on  the 
ground  that  her  husband  is  physically  incapacitated  from  entering 
into  the  marriage  state  by  reason  of  his  malformation  and  abnormal 
proportions,  the  proof  should  be  satisfactory,  and  as  direct  aa  the 
nature  of  the  question  is  susceptible  of ;  wherefore  the  wife  must  sub- 
mit to  a  skilled  examination  of  her  person,  under  order  of  court,  to 
show  that  the  fault  is  not  with  her,  and  the  husband  must  also  submit 
to  such  an  examination,  that  the  court  may  be  satisfied  that  the  pro- 
ceeding is  not  consentive  and  collusive.'  It  has  also  been  held  that 
the  existence  of  impotency  on  the  part  of  the  wife,  suscq)tible  as  it 
is  of  certain  determination  by  expert  examination,  to  which  she  offers 
to  submit,  should  not  be  decided  against  her  unless  the  decision  is 
supported  by  a  physician  who  has  made  such  an  examination.    The 

Notes:  3  A.  S.  R.  556;  68  A.  S.  R.  4.  Devanbagli     ▼.     Devanbagh,     5 

251;  U6  A.   S.  R.  245;   14  L.R.A.  Paige  (N.  Y.)  554,  28  Am.  Del.  443. 

466.  5.  Notes:  28  Am.  Dec.  450;  116  A. 

See  also  Inspkotion  and  Phtsical  S.  R.  246;  Ann.  Cas.  1913A  131. 

ExAMiNATiOK.  6.  AnoDymous,  89  Ala.  291,  7  So. 

1.  Union  Pac.  Ry.  Co.  v.  Botsford,  100,  18  A.  S.  R.  116,  7  L.R.A.  42.5; 
141  U.  S.  260,  11  S.  Ct.  1000,  35  Hunger  v.  Hunger,  85  Kan.  564,  117 
U.  S.  (L.  ed.)  734.  Pac.  1017,  Ann.  Cas.  1913A  126  and 

2.  Note:  28  Am.  Dec.  450.  note. 

3.  Devanbagh  v.  Devanbagh,  5  7.  Anonymous,  89  Aht.  291,  7  So. 
Paige  (N.  Y.)  554,  28  Am.  Dec.  443.  100,  18  A.  S.  R.  116,  7  L.R.A.  425. 
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best  evidence  obtainable  should,  as  in  other  cases,  be  required.^  On 
the  other  hand  if  the  defending  wife  refuses  to  submit  to  a  physical 
examination  the  court  may  grant  against  her  a  decree  of  divorce  or 
annulment  based  on  other  evidence.*  The  report  of  the  examiners 
does  not  conclude  the  court." 

48.  Triennial  Test. — An  old  rule  of  the  canon  law  prevailed  in  the 
ecclesiastical  courts  of  England,  which  is  known  as  the  rule  of  tri- 
ennial cohabitation.  By  Uiat  rule  the  parties  were  required  to  live 
together  for  three  years,  and  if  at  the  end  of  that  time  the  marriage 
remained  unconsummated  impotence  was  presumed.*^  -  Thus  after 
cohabitation  for. that  length  of  time  if  the  wife  appeared  to  be  a  pure 
virgin  the  husband's  impotency  was  presumed.*'  In  England  the 
triennial  test  seems  to  be  well  established  as  requiring  the  lapse  of 
the  three  years  of  cohabitation  where  thete  is  no  other  proof  of  impo- 
tency, as  where  there  is  no  apparent  sexual  deficiency  in  the  defend- 
ant,*' but  the  modem  cases  there  have  modified  this  requirement  and 
hold  that  it  does  not  apply  when  the  court  is  satisfied  by  other  evi- 
dence of  the  husband's  impotency.**  In  this  country  it  has  been  . 
expressly  held  that  the  wife  should  not  be  required  to  submit  to  the 
triennial  test  of  the  ecclesiastical  courts.*' 

49.  Feigned  Issue  as  to  Potency. — ^In  the  English  ecclesiastical 
courts  it  was  not  the  practice  to  award  a  feigned  issue  to  determine 
the  question  of  potency.  So,  in  this  country  at  an  early  date  though 
the  statute  provided  that  suits  to  annul  a  marriage  should  be  by  bill, 
and  should  be  conducted  in  the  same  manner  as  other  suits  prosecuted 
in  courts  of  equity,  and  that  the  court  should  have  the  same  power  to 
award  issues,  to  decree  costs,  and  to  enforce  its  decrees  as  in  other 
cases,  it  was  held  that  as  the  award  of  a  feigned  issue  to  ascertain  the 
fact  of  the  physical  incapacity  of  the  defendant  would  from  the  very 
nature  of  the  investigation  to  be  had  and  the  evidence  necessary  to 
ascertain  the  fact  be  an  impracticable  as  well  as  an  inexpedient  mode 
of  proceeding,  such  cases  were  properly  excepted  from  the  general 
provision  of  the  statute  requiring  all  issues  on  the  legality  of  a  mar- 
riage to  be  tried  by  a  jury." 

Mental  Incapacity 

50.  In  GeneraL — ^It  has  been  said  that  at  the  common  law  the 
marriage  of  an  idiot  or  a  lunatic  was  deemed  valid ;  *'  but  although 

8.  Bnnger  v.  Bunger,  85  Kan.  564,       14.  Notes:  28  Am.  Dec.  450;  Ann. 
117  Pac.  1017,  Ann.  Cas.  1913A  126.   Cas.  1913A  132. 

9.  Note:  Ann.  Cas.  1913A  131.  15.  Anonymous,  89  Ala.  291,  7  So. 

10.  Note:  28  Am.  Dec.  450.  100,  18  A.  S.  R.  116,  7  L.R.A.  425. 

11.  Notes:  28  Am.  Dec.  449;  Ann.       16.  Devanbagh     v.     Devanbagh,     5 
Cas.  1913A  132.  Paige  (N.  Y.)  554,  28  Am.  Dec.  443. 

12.  Note:  28  Am.  Dec.  449.  17.  Park  t.  Barron,  20  Ga.  702,  66 
IS.  Note:  28  Am.  Dec  449. 
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great  confusion  in  tiie  decisions  of  the  courts  has  resulted  from  the 
indiscriminate  use  of  the  terms  "void"  and  "voidable,"  it  seems  to 
be  the  better  and  more  logical  view  that  as  consent  is  the  essence 
of  every  contract,  including  that  of  marriage,  in  the  absence  of 
statute  providing  otherwise  a  marriage  is  void  in  the  proper  sense 
of  the  yrord  where  one  of  the  parties  did  not  have  sufficient  mental 
capacity  to  enter  into  it.**  And  as  such  marriages  are  void  in  their 
inception  it  does  not  require  the  sentence,  decree,  or  judgment  of 
a  court  to  avoid  it  and  to  restore  the  parties  to  their  original  rights.** 
Furthermore,  it  is  generally  held  that  ita  invalidity  may  be  shown 
in  any  proceeding  in  any  court  whenever  the  question  arises  collat- 
erally.** Some  courts,  however,  while  not  denying  the  power  to 
inquire  collaterally  into  the  validity  of  a  marriage  attacked  on  this 
ground,  have  preferred  to  leave  the  question  of  validity  or  invalid- 
ity to  be  determined  in  the  first  instance  in  an  action  commenced 
for  that  purpose.  These  rulings  are  put  on  grounds  of  propriety  and 
convenience  and  do  not  question  the  soundness  of  the  general  rule 
that  a  marriage  solemnized  between  parties,  one  of  whom  is  not  men- 
tally capable  of  consenting,  is  absolutely  and  entirely  void.* 

51.  Statutory  Regulation  of  Validity. — Inasmuch  as  the  legislature 
has  full  control  of  the  subject  of  marriage  and  may  fix  the  condi- 
tions under  which  the  maritfd  status  may  be  created  or  ended  as 
well  as  the  effect  of  an  attempted  creation  of  that  status,  the  general 
rule  invalidating  a  marriage  for  mental  incapacity  may  be  altered 
by  statute.  Whether  a  marriage  of  this  kind  should  be  treated  as 
entirely  void  or  should  be  open  to  attack  only  in  a  specific  proceed- 
ing brought  by  certain  persons,  is  purely  a  question  of  policy  for 
the  legislature.*  In  some  instances  the  statutes  have  expressly  declared 
that  the  marriage  shall  be  absolutely  void.*    And  the  strict  rule  of 

Am.  Dec.  641;  Crump  v.  Morgan,  38  26  Am.  Rep.  774. 

N.  C.  91,  40  Am.  Dec.  447.  Notes:   40  L.R.A.   744;  Ann.  Cas. 

18.  In   re   Gregorson,  160   Cal.   21,  1912D  1128. 

116  Pac.  60,  Ann.  Cas.  1912D  1124       20.  Orohardson  v.  Cofield,  171  111. 

and  note;  Orehardson  v.  Cofield,  171  14,  49  N.  E.  197,  63  A,  S.  R.  211, 

lU.  14,  49  N.  E.  197,  63  A.   S.   R.  40  L.E.A.  256;  Jenkins  v.  Jenkins,  2 

211,  40  L.R.A.  256;  Powell  v.  PoweU,  Dana   (Ky.)   102,  26  Am.  Dec.  437; 

18  Kan.  371,  26  Am.  Rep.  774;  Jenk-  Gathings  v.  Williams,  27  N.  C.  487, 

ins  V.  Jenkins,  2  Dana  (Ky.)  102,  26  44  Am.  Dec.  49. 

Am.  Dec.  437;  Gathings  v.  Williams,       Notes:  79  A.  S.  R.  377;  40  L.R.A. 

27  N.  C.  487,  44  Am.  Dec.  49;  Crump  744;  Ann.  Cas.  1912D  1128. 

V.  Morgan,  38  N.  C.  91,  40  Am.  Dec.       1.  In  re  Gregorson,  160  Cal.  21, 116 

447;  Sims  v.  Sims,  121  N.  C.  297,  28  Pac.  60,  Ann.  Caa.  1912D  1124. 

S.  E.  407,  61  A.  S.  R.  665,  40  L.R.A.       Notes:  79  A.  S.  R.  377;  40  L.R.A. 

737  and  note;  Foster  v.  Means,  Speers  744. 

Eq.    (S.   C.)    569,  42  Am.  Dec.  332.       2.  In  re  Gregorson,  160  Cal.  21,  116 

Notes:  44  Am.  Dec.  55;  79  A.  S.  Pac.  60,  Ann.  Caa.  1912D  1124. 
R.  376.  3.  Note:  Ann.  Cas.  1912D  1129. 

19.  PoweU  V.  Powell,  18  Kan.  371, 
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absolute  nullity  may  serve  to  prevent  designing  persons  who  have 
led  an  incompetent  into  a  purported  marriage,  from  profiting  by  the 
wrong  committed.  But  there  must  be  many  cases  in  which  a  great 
hardship  might  be  worked  on  innocent  persons  if  the  validity  of  a 
marriage  which  has  been  treated  by  the  parties  as  binding  could  after 
the  death  of  one  of  them  or  in  a  collateral  proceeding  be  questioned 
by  a  third  party  asserting  that  the  purported  husband  or  wife  had 
been  of  unsound  mind  at  the  time  of  undertaking  the  marriage.  Act- 
ing on  some  such  view  as  that  last  indicated,  the  legislatures  of  a 
number  of  states  have  enacted  statutes  designeid  to  render  marriages 
of  the  kind  under  discussion  free  from  attack  except  in  proceedings 
for  annulment  brought  by  or  on  behalf  of  one  of  the  parties ;  *  and 
it  has  been  held  that  the  effect  of  statutes  which  provide  that  the  mar- 
riage shall  be  void  from  the  time  its  nullity  is  decreed  by  a  court 
of  competent  jurisdiction  is  to  render  the  marriage  valid  until  a 
decree  of  nullity  is  entered.'  '  So,  under  a  statute  first  declaring 
marriages  void  ab  initio  for  certain  causes,  among  which  was  not 
included  .want  of  mental  capacity,  and  further  providing  that  mar- 
riages might  be  annulled  by  the  courts  for  certain  causes  among 
which  was  want  of  mental  capacity,  it  has  been  held  that  the  mar- 
riage of  a  person  of  unsound  mind  was  voidable  merely  and  could 
not  be  attacked  after  his  or  her  death  where  no  steps  were  taken 
during  such  person's  life.* 

52.  Power  of  Court  to  Annul. — In  England  the  marriage  of  an 
imbecile  or  a  lunatic  was  regarded  as  contracted  in  fraudem  legis,  and 
the  ecclesiastical  courts  decreed  an  annulment  or  divorce  a  vinculo 
matrimonii,'  but  courts  of  equity  did  not  assume  jurisdiction  of  suits 
to  decree  such  marriages  null,  evidently  for  the  reason  that  the  rem- 
edy in  the  ecclesiastical  courts  was  adequate.  In  this  country,  how- 
ever, from  an  early  date,  courts  of  equity  very  generally  assumed 
jurisdiction  to  annul  marriages  on  the  ground  of  insanity  or  want 
of  mental  capacity,  and  in  many  states  jurisdiction  is  expressly 
conferred  on  the  courts  to  annul  such  marriages  or  else  prenuptial 
insanity  is  made  a  ground  for  divorce.*  In  so  far  as  they  confer 
jurisdiction  in  general  terms  to  annul  marriages  on  the  ground  of 

4.  In  re  Gregorson,  160  Cal.  21, 116  Am.  Rep.-  774;  Lewis  ▼.  Lewis,  44 

Pac  60,  Ann.  Cas.  1912D  1124  and  Minn.  124,  46  N.  W.  323,  20  A.  S. 

note;  Eliot  v.  Eliot,  77  Wis.  634,  46  R.  559,  9  L.R.A.  505;  Crump  t.  Mor- 

N.  W.  806,  10  Lil.A.  568.  gan,  38  N.  C.  91,  40  Am.  Dec.  447; 

6.  Eliot  V.  Eliot,  77  Wis.  634,  46  State  v.  Setiser,  97  N.  C.  252, 1  S.  E. 
N.  W.  806,  10  LJI.A.  568.  558,  2  A.  S.  R.  290;  Sims  v.  Sims, 

e.  In  re  GJregoison,  160  Cal.  21, 116  121  N.  C.  297,  28  8.  E.  407,  61  A. 

Pac.  60,  Ann.  Cas.  1912D  1124.  S.  R.  665,  40  L.R,A.  737. 

7.  Oonld  v.  Oonld,  78  Conn.  242,  61      Notes:  79  A.  S.  R.  377;  40  L.RX 
Ati.  604,  2  L.R.A.(N.S.)  531.  745;  Ann.  Cas.  1912D  1128. 

,    8.  FoweQ  T.  Powell,  18  Kan.  371,  26 
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prenuptial  insanity  or  make  such  insanity  ground  for  divorce,  they 
axe  generally  construed  or  considered  as  merely  declaratory  of  the 
common  law; '  and  even  in  one  of  the  few  states  where  the  general 
jurisdiction  of  equity  has  been  denied  **  it  would  seem  that  the  juris- 
diction of  the  courts  has  been  so  extended  by  constitutional  and  stat^ 
utory  provisions  that  it  would  include  the  power  to  annul  a  marriage 
for  prenuptial  mental  incapacity.**  The  fitness  and  propriety  of  a 
judicial  decision  pronouncing  the  nullity  of  such  a  marriage  are  very 
apparent,  and  it  is  equally  conducive  to  good  order  and  decorum,  and 
to  the  peace  and  conscience  of  the  party.  Another  reason  why  a 
judicial  determination  of  such  a  marriage  ought  to  be  sanctioned  is 
that  an  opportunity  should  be  given,  when  tiie  evidence  is  obtain- 
able and  the  parties  living,  to  have  the  proof  of  such  marriage  being 
void  presented  in  the  form  of  a  judicial  record  sO  that  it  cannot  be 
disputed  or  denied.**  The  court  has  no  discretion  to  refuse  a  decree 
wjiere  it  is  legally  demanded,  on  the  ground  that  such  refusal  would 
be  best  for  all  the  parties  under  existing  circumstances.  But,  it  seems, 
the  welfare  of  the  particular  parties  would  not  alone  authorize  the 
court  to  refuse  a  decree  where  it  would  otherwise  be  proper.**  Such 
a  suit  may  be  brought  by  or  on  behalf  of  either  party — by  the  sane 
party  **  as  well  as  by  and  on  behalf  of  the  insane  party,  which  is 
usually  the  case.*' 

53.  What  Constitutes  Want  of  Mental  Capacity  Generally. — To 
render  a  person  mentally  incompetent  to  contract  marriage  it  is  not 
necessary  that  the  mental  defect  should  be  such  as  entirely  to  dethrone 
his  reason  or  amount  to  an  entire  want  of  reason.**  As  a  general 
rule  a  marriage  contract  will  not  be  decreed  void  on  the  ground  of 
want  of  mental  capacity  unless  there  was  at  the  time  of  the  marriage 
such  a  want  of  understanding  in  the  party  as  to  render  him  or  her 
incapable  of  assenting  to  the  contract;*'  and  whatever  may  have 
been  the  condition  of  the  party's  mind  at  other  times,  its  condition 
at  the  time  of  the  marriage  itself  must  govern  the  question  of  capac- 
ity.**   Mere  weakness  of  intellect  is  not  deemed  sufficient  to  invali- 

9.  Lewis  T.  Lewis,  44  Minn.  124,  48  14.  Powell  v.  Powell,  18  Kan.  371, 
N.  W.  323,  20  A.  S.  R.  559,  9  L.R.A.  26  Am.  Rep.  774.  See  abo  Jackson 
505.  V.  Jackson,   [1908]   P.  308,  77  L.  J. 

10.  Mattison  t.  Mattison,  1  Strob.  P.  147,  24  Times  L.  Rep.  674,  52  Sol. 
Eq.  (S.  C.)  387,  47  Am.  Dec  541.  J.  535,  3  British  Rul.  Gas.  452. 

11.  Davis  V.  Whitlock,  90  8.  C.  233,  16.  Crump  v.  Morgan,  38  N.  C.  91, 
73  S.  E.  171,  Ann.  Gas.  1913D  538.  40  Am.  Dec.  447. 

12.  PcAireU  t.  PoweU,  18  Kan.  371,       16.  Note:  Ann.  Cas.  1913B  1236. 
26  Am.  Rop.  774.  17.  Lewis  v.  Lewis,  44  Minn.  124, 

Notes:  40  L.RA.  744;  Ann.  Cas.  46  N.  W.  323,  20  A.  S.  R.  559,  9 
1912D  1128.  L.R.A.   505;    Svanda  v.   Svanda,  93 

13.  Crump  v.  Morgan,  38  N.  C,  91,  Neb.  404,  140  N.  W.  777,  47  L.RJu 
40  Am.  Dec.  447.  (N.S.)  666. 

Note:  40  L.RA..  737.  18.  Note:  3  British  Bid.  Cas.  467. 


Digitized  by 


Google 


9  R.  C.  U  DIVORCE  AND  SEPARATION  f  64 

date  the  marriage,  if  the  party  was  capable  of  comprehending  and 
understanding  the  subject  of  the  contract,  its  nature,  and  probable 
consequences.**  It  has  been  taid  that  it  would  be  dangerous,  per- 
haps, as  well  as  difficult,  to  prescribe  the  precise  degree  of  mental 
vigor,  soundness,  and  capacity  essential  to  the  validity  of  such  an 
engagement,  which  in  many  cases  depends  more  on  sentiments  of 
mutual  esteem,  attachment,  and  affection,  which  the  weakest  as  well 
as  the  strongest  intellects  may  feel,  than  on  the  exercise  of  a  clear, 
unclouded  reason  or  sound  judgment,  or  intelligent  discernment  and 
discrimination,  thus  differing  in  a  very  important  r^pect  from  all 
other  civil  contracts,**  Again,  it  is  declared  that  whether  or  not  the 
subjection  of  the  will  to  Some  vice  or  uncontrollable  impulse,  appetite, 
passion,  or  propensity  is  attributed  to  disease  and  considered  a  ^ecies 
of  insanity,  yet  as  long  as  the  understanding  and  reason  remain  so 
far  unaffected  and  unclouded  that  the  afflicted  person  is  cognizant  of 
the  nature  and  obligations  of  the  contract  the  case  is  not  one  author- 
izing a  decree  avoiding  the  contract.*  So,  it  is  held  that  kleptomania 
is  not  ground  for  annulment  of  the  marriage  where  the  party  afflicted 
by  it  is  otherwise  sane  and  his  or  her  mind  is  not  so  affected  by  this 
peculiar  propensity  as  to  be  incapable  of  understanding  or  assenting 
to  the  marriage  contract.*  A  belief  in  spiritualism  does  not  neces- 
sarily render  one  incompetent  to  ■  contract  a  marriage,  but  it  has 
been  held  that  a  marriage  resulting  froni  an  insane  delusion  caused 
by  such  belief  is  invalid.*  A  person,  though  deaf  and  dumb,  is  not 
necessarily  mentally  incompetent  to  contract  a  marriage.*  Fraud 
combined  with  mental  weakness  may  invalidate  a  marriage  where 
neither  alone  would  produce  that  effect.* 

54.  General  Test  as  to  Mental  Capacity. — ^The  difficulty  of  laying 
down  any  general  comprehensive  test  for  determining  the  degree  of 
mental  capacity  required  to  contract  a  marriage  has  frequently  been 
recognized,  and  each  case  must  of  necessity  be  decided  on  its  own  facts.* 
The  question  of  soundness  of  mind  or  mental  capacity  to  contract 
marriage  depends  upon  the  general  frame  and  habit  of  the  mind  and 
not  on,  nor  can  it  be  collected  from,  any  particular  actions.'     It 

19.  Svanda  v.  Svanda,  93  Neb.  404,  N.  W.  323,  20  A.  S.  R.  559,  9  L.R.A. 
140  N.  W.  777,  47  L.R.A.(N.S.)  666;  505. 

Cole  V.  Cole,  5  Sneed  (Tenn.)  57,  70      Note:  89  A.  S.  R.  388. 
Am.  Dec.  275.  3.  Orchardson  v.  Cofidd,  171  111.  14, 

Notes:  40  L.R.A.  738;  38  L.R.A.  49  N.  E.  197,  63  A.  S.  E.  211,  40 

(N.S.)   818;  Ann.  Cas.  1913B  1234;  L.R.A.  256. 
3  British  Rul.  Cas.  455.  Note:  Ann.  Cas.  1913B  1235. 

20.  Svanda  v.  Svanda,  93  Neb.  404,       4.  Note:  Ann.  Cas.  1913B  1240. 
140  N.  W.  777,  47  L.R.A.(N.S.)  666.      5.  See  infra,  par.  63. 

1.  Lewis  V.  Levis,  44  Minn.  124,  46       6.  Notes:  Ann.  Cas.  1913B  1236;  3 
N.  W.  323,  20  A.  S.  R.  559,  9  L.RwA..  British  Rul.  Cas.  455. 

505.  7.  Foster  v.  Means,  Spears  Eq.  (8. 

2.  Lewis  v.  Lewis,  44  Minn.  124,  46  C.)  669, 42  Am.  Dee.  332. 
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seems  that  the  question  of  what  is  a  sound  mind  must  be  determined 
by  the  same  tests  as  are  applied  in  other  cases  where  it  is  sought 
to  set  aside  acts  of  a  person  alleged  to  be  insane,^  and  likewise  that 
the  best  accepted  test  as  to  whether  there  is  mental  capacity  suffi* 
cient  to  contract  a  valid  marriage  is  whether  there  is  a  capacity  to 
understand  the  nature  of  the  contract  and  the  duties  Eind  responsibiU 
ities  attaching  thereto.*  It  is  universally  held  that  a  variation  from 
a  normal  mental  condition  is  not  in  itself  enough  to  avoid  every  act. 
The  mental  defect  or  derangement  must  be  one  having  a  direct  bear- 
ing upon  the  particular  act  which  is  brought  in  question.  This 
applies  to  contracts  of  marriage.** 

55.  Contractual  or  Testamentary  and  Marriage  Capacity  Con- 
trasted.— One  may,  it  seems,  have  sufficient  mental  capacity  to  con- 
tract a  valid  marriage  though  not  to  contract  generally.  A  man  may 
be  of  unsound  mind  in  one  respect,  and  not  in  all  respects.  He  may 
have  mental  competency  to  make  one  contract  and  not  another.  An 
insane  man  may  make  certain  contracts  beneficial  to  himself.  The 
question,  therefore,  in  suits  to  annul  a  marriage  for  want  of  mental 
capacity  is  whether  the  alleged  imbecile  had  mental  capacity  enough 
to  make  the  contract  of  marriage.  Had  he  mental  soundness  suffi- 
cient to  make  that  kind  of  contract?"  If  a  person  has  sufficient 
mental  capacity  to  enter  into  general  contracts  it  seems  that  he  unques- 
tionably has  sufficient  mentel  capacity  to  enter  into  a  contract  of 
marriage. .  The  weight  of  the  authorities  is  that  no  greater,  if  as 
much,  mental  capacity  is  requisite  to  make  binding  a  matrimonial 
contract,  than  is  required  for  ordinary  business  contracts.**  Similarly, 
one  may,  it  seems,  have  sufficient  mental  capacity  to  enter  into  a  valid 
contract  of  marriage  though  not  to  make  a  will,*' 

56.  Temporary  or  Periodical  Insanity. — The  marriage  of  one  sub- 
ject to  temporary  or  periodical  insanity  may,  of  course,  be  invalid 
if  the  marriage  was  contracted  while  under  the  influence  of  such 

8.  Dunphy  v.  Dunphy,  161  Cal.  380,  [1908]   P.  308,  77  L.  J.  P.  147,  24 
119  Pac.  512,  Ann.  Cas.  1913B  1230  Times  L.  Rep.  674,  52  Sol.  J.  535,  3 
and   note,   38  L.R.A.(N.S.)    818  and  British  Rul.  Cas.  452  and  note, 
note.  Notes:  79  A.  S.  B.  376;  40  LJl.A. 

9.  Dunphy  v.  Dunphy,  161  Cal.  380,  738,  739. 

119  Pac.  512,  Ann.  Cas.  1913B  1230  10.  Dunphy  v.  Dunphy,  161  Cal. 
and  note,  38  L.R.A.(N.S.)  818  and  380,  119  Pac.  512,  Ann.  Cas.  1913B 
note;  Orchardson  v.  Cofield,  171  lU.  1230,  38  L.R.A.(N.S.)  818. 
14,  49  N.  E.  197,  63  A.  S.  R.  211,  11.  Orchardson  v.  Cofield,  171  HI. 
40  L.R.A.  256;  Lewis  v.  Lewis,  44  14,  49  N.  E.  197,  63  A.  S.  R.  211, 
Minn.  124,  46  N.  W;  323,  20  A.  S.  R.   40  L.R.A.  256. 

559,  9  L.R.A.  505;  True  v.  Ranney,       Notes:   40  L.R.A.  738;   Ann.   Cas. 
21  N.  H.  52,  53  Am.  Dec.  164;  Crump   1913B  1238;  3  British  Rnl.  Cas.  458 
V.  Morgan,  38  N.  C.  91,  40  Am.  Dec.       12.  Notes:  Ann.  Cas.  1913B  1239; 
447;  Cole  v;  Cole,  5  Sneed  (Tenn.)  57,  3  Hritisli  Rul.  Cas.  459. 
70  Am.  Dec.  275;  Jackson  v.  Jackson,'      13.  Note:  Ann.  Cas.  1913B  1239. 
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insanity.  But  the  condition  of  mind  at  the  time  of  the  marriage 
itself  must  govern  the  question  of  the  party's  mental  capacity  to 
enter  into  a  marriage  contract;  **  and  a  marriage  by  a  person  sub- 
ject to  temporary  or  periodical  insanity,  contracted  during  a  lucid 
interval,  is  valid.*'  Seldom  have  the  courts  granted  a  decree  where 
the  evidence  of  the  medical  witnesses  has  proved  or  suggested  that 
the  particular  form  of  insanity  might  be  of  sudden  occurrence,  the 
cases  in  which  the  court  has  found  incapacity  to  contract  usually  being 
where  the  unsoundness  of  mind  has  been  of  progressive  growth. 
This  is  especially  true  of  the  English  cases.**  Occasional  paroxysms 
of  hereditary  insanity  before  marriage,  though  unknown  to  the  other 
spouse,  are  not  in  this  country  ground  for  divorce  in  the  absence  of 
statute.*'  If,  however,  it  appears  that  the  person  was  generally  insane 
it  has  been  said  that  the  court  should  require  it  to  be  shown  by 
strong  evidence  that  the  marriage  was  contracted  in  a  lucid  interval.** 

57.  Intoxication  as  Constituting  Mental  Incapacity. — It  has  fre- 
quently been  sought  to  have  a  marriage  annulled  on  the  ground  of 
the  intoxication  of  one  of  the  parties  at  the  time  of  the  marriage.** 
And  it  cannot  be  doubted  that  if  a  party  is  in  such  a  state  of  intoxica- 
tion as  to  be  deprived  of  reason  and  rendered  unable  to  understand 
or  assent  to  the  contract,  he  has  not  sufficient  mental  capacity  to 
render  the  marriage  valid.**  But  the  better  view,  though  more  strict 
than  applied  to  ordinary  contracts,  seems  to  be  that  if  the  intoxication 
was  of  a  lesser  degree  it  is  not  itself  ground  for  the  annulment  of  the 
marriage.*  It  has  been  held  that  though  a  man  was  suffering  with 
delirium  tremens,  still  if  he  had  a  lucid  interval  he  could  contract  a 
valid  marriage  during  such  interval,  which  marriage  should  be  upheld 
in  case  of  his  death  two  days  thereafter.* 

58.  Ratification. — In  some  jurisdictions  it  has  been  held  that  as  the 
marriage  of  an  insane  person  is  void  subsequent  cohabitation  during 
a  lucid  interval  or  after  restoration  does  not  render  it  valid,  for  the 
reason  that  a  void  act  is  incapable  of  ratification,*  but  elsewhere  the 

14.  Not€s:40L.R.A.  737;  Ann.  Caa.  1230  and  note,  38  L.R.A.(N.S.)   818 
191 3B  1240;  3  British  Bui.  Cas.  457.  and  note;  Prine  v.  Prine,  36  Fla.  676, 

15.  Hamaker   v.   Hamaker,   18   HI..  18   So.  781,  34  L.B.A.  87;  Prine  v. 
137,  65  Am.  Dec  705.  Prine,  36  Fla.   676,  18   So.   781,  34 

Note:  Ann.  Cas.  1913B  1240.  L.R.A.  87.     And  see  Contracts,  vol. 

16.  Jackson  v.  Jackson,   [1908]   P.   6,  p.  595  et  seq. 

308,  77  L.  J.  P.  147,  24  Times  L.  Rep.       1.  Prine  v.  Priue.  36  Fla.  076,  18 

674,  52  Sol.  J.  535,  3  British  Rul.  Cas.  So.  781,  34  L.R.A.  87. 

462.  Note:  Ann.  Cae.  1913B  1242. 

17.  Hamaker  ▼.   Haauker,  18   III.       2.  Note:  Ann.  Cas.  1913B  1242.     . 
137,  65  Am.  Dec.  705.  3.  Sims  v.  Sims,  121  N.  C.  297,  28 

18.  Note:  Ann.  Cas.  1913B  1240.       S.  E.  407,  61  A.  S.  R.  665  and  note, 

19.  Notes:  34  L.BA.  87;  Ann.  Cas.  40  L.R.A.  737. 

1913B  1242.  Note:  Ann.  Cas.  1912D  1128. 

20.  Dunphy   v.    Dunphy,   161    Cal.       And  see  Contracts,  vol.  6,  p.  59L 
380,  119  Pac.  512,  Ann.  Cas.  1913B 
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view  is  taken  that  while  the  marriage  of  a  person  of  ungound  mind  ia 
void  it  may  nevertheless  be  ratified  on  regaining  reason.*  Where  this 
view  obtains  a  marriage  invalid  at  the  time  for  want  of  mental  capacity 
of  one  of  the  parties  thereto  may  be  ratified  and  made  valid  afterwards 
by  any  acts  or  conduct  which  amount  to  a  recognition  of  the  same, 
aa  where  a  marriage  is  invalid  because  one  of  the  parties  was  non 
compos  mentis  by  reason  of  drunkenness,  but  the  parties  cohabit  after 
the  reason  of  the  drunken  party  has  been  restored.* 

59.  Proof  of  Insanity. — The  general  presumption  is  that  a  person 
who  has  entered  into  a  marriage  was  mentally  capable  of  legally  con- 
tracting it,  and  the  burden  is  on  the  party  alleging  mental  incapacity 
to  prove  it.*  It  has  been  said  that  the  fact  that  a  person  was  able  to 
go  through  the  marriage  ceremony  with  propriety  was  prima  facie 
evidence  of  sufficient  understanding  to  make  the  contract.'  This 
statement  has  not  met  with  the  full  approval  of  the  courts,  for  the 
cogent  reason  that  persons  of  unsound  mind  will  nevertheless  often 
pursue  a  purpose  with  the  composure  and  regularity  of  apparently 
sound  minds,*  but  such  circumstances  are  of  signal  importance  in 
considering  the  question  of  mental  capacity.*  It  is  generally  recog- 
nized on  considerations  of  policy  and  humanity  that  a  contract  which 
is  so  closely  connected  with  the  peace  and  happiness  of  individuals 
and  families  and  the  well  being  of  society  should  not  be  annulled  on 
the  ground  of  mental  incapacity  any  more  than  on  any  other  ground 
if  not  clearly  made  out,*"  especially  where  the  validity  of  the  marriage 
is  attacked  some  time  after  it  was  contracted.**  Where  the  evidence 
is  conflicting  the  question  as  to  the  want  of  mental  capacity  is  a  ques- 
tion of  fact  to  be  determined  by  the  trial  court  or  jury,  and  as  a  gen- 
eral rule  the  finding  of  the  trial  court  or  of  the  jury  approved  by  the 
trial  court  that  there  was  a  want  of  mental  capacity  will  not  be  dis- 
turbed on  appeal  unless  there  is  a  total  lack  of  suJsstantial  evidence 
to  support  it.**    Each  case  must  of  necessity  be  determined  on  its  own 

4.  Prine '  v.  Prine,  36  Fla.  676,  18   normal  conditions,  see  Evidence. 

So.  781,  34  L.R.A.  87;  Cole  v.  Cole,  5       7.  Notes:  40  L.R.A.  742;  Ann.  Gas. 
Sneed   (Tenn.)  57,  70  Am.  Dec.  275.  1913B  1242;  3  British  Rul.  Cas.  459. 
Notes:  44  Am.  Dec.  56;  61  A.  S.       8.  Notes:    Ann.   Cas.   1913B   1243; 
R.  667;  79  A.  S.  R.  377;  40  L.R.A.  3  British  Rul.  Cas.  459. 
741;    6    Ann.    Cas.   486;    Ann.    Cas.       9.  Note:  Ann.  Cas.  1913B  1243. 
1912D  1128.  10.  Cole  v.  Cole,  5  Sneed   (T^n.) 

5.  Prine  v.  Prine,  36  Fla.  676,  18  57,  70  Am.  Dec.  275. 

So.  781,  34  L.R.A.  87.  Notes:  40  L.R.A.  742;  Ann.  Cas. 

6.  Svanda  v.  Svanda,  93  Neb.  404,  1913B  1243. 

140  N.  W.  777,  47  L.R.A.  (N.S.)  666;  11.  Col^  v.  Cole,  5  Sneed  (Tenn.) 

Cole  V.  Cole,  5  Sneed  (Tenn.)  57,  70  57,  70  Am.  Dec.  275. 

Am.  Dee.  275.  Note:  Ann.  Cas.  1913B  1243. 

Notes:  40  L.R.A.  742;  Ann.  Cas.  12.  Dunphy  v.   Dnnphy,  161   Cat 

1913B  1242.  380,  119  Pac.  512,  Ann.  Cas.  1913B 

As  to  the  presumption  in  favor  of  1230,  38  L.R.A.(N.S.)  818. 
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facts.  Below  are  appended  references  to  cases  in  which  it  was  held  that 
there  was  a  want  of  capacity  to  contract  marriage,**  and  likewise  cases 
to  the  contrary.** 

60.  Adjudication  of  Insanity. — ^When  in  proper  proceedings  a  per- 
son has  been  adjudged  insane  and  a  committee  or  guardian  appointed 
for  him  or  her,  the  view  is  taken  in  some  cases  that  this  is  conclusive 
proof  of  his  or  her  insanity  so  as  to  render  invalid  a  marriage  con- 
tracted while  under  such  guardianship.**  The  better  view,  however, 
seems  to  the  contrary ;  *•  and  a  fortiori  an  adjudication  after  a  mar- 
riage that  a  person  was  of  unsound  mind  at  the  time  of  the  adjudica- 
tion and  for  a  time  prior  to  the  marriage  is  not  conclusive  as  to  the 
mental  capacity  of  the  person  to  contract  the  marriage.*'  It  has 
been  held  that  the  prior  adjudication  of  insanity  is  prima  facie  proof 
of  unsoundness  of  mind  at  the  time  of  the  marriage.** 

Fraud 

61.  In  GeneraL — ^Though  marriages  induced  by  fraud  are  some- 
times said  to  be  void,  the  great  weight  of  authority  is  that  they  are  not 
absolutely  void  but  merely  voidable  at  the  suit  of  the  injured  party 
during  his  or  her  lifetime.*'  In  England  the  courts  do  not  seem  to 
have  had  jurisdiction  to  annul  marriages  for  fraud,  the  only  remedy 
being  an  application  to  Parliament  to  dissolve  the  marriage,  and  it 
has  been  held  that  the  statute  of  1857  (20  &  21  Vict  c.  85)  creating 
the  divorce  court  conferred  no  jurisdiction  to  annul  a  marriage  for 
such  cause.*  In  this  country  at  an  early  date  courts  of  equity  assumed 
independent  jurisdiction  of  suits  to  annul  marriages  on  the  ground  of 

13.  Dunphy  v.  Dunphy,  161  Cal.  16.  Notes:  40  L.R.A.  743;  Ann.  Gas. 
380,  119  Pac.  512,  Ann.  Cas.  1913B   1913B  1241. 

1230,  38  L.R.A.(N.S.)  818;  Orchard-  17.  Note:  Ann.  Cas.  1913B  1240. 

son  V.  Cofield,  171  lU.  14,  49  N.  E.  18.  Note:   Ann.  Cas.  1913B  1242. 

197,  63  A.  S.  R.  211,  40  L.R.A.  256;  See  also  Evidence  (presumption  as  to 

True  V.  Ranney,  21  N.  H.  52,  53  Am.  the    continuance    of    existing    condi- 

Dec.  164;  Crump  v.  Morgan,  38  N.  tions);  Insanity. 

C.   91,  40  Am.   Dec.  447;   Foster  v.  19.  Farley  v.  Farley,  94  Ala.  501, 

Means,  Speers  Eq.    (S.  C.)    569,  42  10  So.  646,  33  A.  S.  R.  141;  Tomppert 

Am.  Dec.  332.  v.  Tomppert,  13  Bush  (Ky.)  326,  26 

Notes:   40   L.R.A.  742;   Ann.   Cas.  Am.   Rep.   197;   Lewis   v.   Lewis,   44 

1913B  1243.  Minn.  124,  46  N.  W.  323,  20  A.  S. 

14.  Cole  V.  Cole,  5  Sneed  (Tenn.)  R.  559,  9  L.R.A.  505;  Feriat  v.  Gojon, 
57,  70  Am.  Dec.  275.  Hopk.  (N.  Y.)  478,  14  Am.  Dec.  554. 

Notes:  40   L.R.A.  742;   Ann.   Cas.       Note:  79  A.  S.  R.  371. 
1913B  1245.  1.  Templeton   v.   Tyree,   L.   R.   12 

15.  Sims  V.  Sims,  121  N.  C.  297,  P.  &  D.  420,  27  L.  T.  N.  S.  429.  21 
28  S.  E.  407,  61  A.  S.  R.  665,  40  W.  R.  81,  41  L.  J.  Mat.  86,  12  Eng. 
L.R.A.  737.  See  also  Crump  v.  Mor-  Rul.  Cas.  752.  But  as  to  this  view,  see 
gan,  38  N.  C.  91,  40  Am.  Dec.  447.   Feriat  v.  Gojon,  Hopk.  (N.  Y.)  478, 

Notes:   40   L.R.A.  743;   Ann.   Cas.   14  Am.  Dec.  554. 
1913B  1241. 
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fraud.  This  jurisdiction  was  expressly  rested  upon  the  general  power 
to  vacate  contracts  in  all  cases  where  they  had  been  procured  by  fraud. 
From  this  general  jurisdiction  of  equity  a  contract  of  marriage  was  not 
regarded  as  being  excepted,  when  the  assent  to  it  was  the  result  of 
artifice  or  gross  fraud.'  At  the  present  time  the  statutes  very  generally 
expressly  confer  this  jurisdiction  upon  some  court.*  In  some  juris- 
dictions the  statutes  make  fraud  on  the  part  of  one  spouse  in  the 
procurement  of  the  marriage  ground  for  divorce,*  but  it  has  been  held 
that  fraud  is  a  ground  for  the  annulment  of  a  marriage  though  it  has 
also  by  statute  been  made  a  ground  for  divorce.'  By  the  term  "fraud" 
as  used  in  statutes  authorizing  a  decree  of  divorce  or  annulment  when 
the  alleged  marriage  was  procured  by  fraud  must  be  understood  such 
fraud  as  would  at  common  law  render  a  marriage  void  or,  more 
correctly,  voidable.*  In  a  case  where  it  is  sought  to  have  a  marriage 
performed  in  another  state  annulled  on  the  ground  that  tlie  plaintiff's 
consent  thereto  was  procured  by  fraud,  which  constitutes  in  the  state 
where  the  marriage  was  performed  ground  for  annulment,  it  has  been 
held  that  whether  the  facts  of  the  case  constitute  fraud  must  be 
determined  by  the  law  of  the  forum.' 

62.  Distinction  between  Marriage  and  Contracts  in  General  as 
Affected  by  Fraud. — Misrepresentation  of  a  material  fact  made  with 
the  intention  to  induce  another  to  enter  into  an  agreement  and  with- 
out which  he  would  not  have  done  so  justifies  the  court  in  vacating  the 
agreement;  *  and  there  is  authority  for  the  position  that  there  is  no 
valid  reason  for  excepting  the  marriage  contract  from  this  general 
rule.*  According  to  the  better  view,  however,  to  constitute  fraud  in 
this  sense,  there  must  be  a  deception  in  respect  to  some  fact  whose 
existence  or  nonexistence  may  affect  in  some  certain  way  the  very 
essence  of  the  marriage  relation,  resulting  in  a  lawful  marriage,  which 

2.  Browning  ▼.  Browning,  89  Kan.  61  N.  E.  604,  2  L.R.A.(N.S.)  531; 
98,  130  Pac.  852,  Ann.  Cas.  1914C  AUen's  Appeal,  99  Pa.  St.  196,  44  Am. 
1288;  Di  Lorenzo  v.  Di  Lorenzo,  174  Rep.  101. 

N.  Y.  467,  67  N.  E.  63,  95  A.  S.  R.       6.  Browning  v.  Browning,  89  Kan. 

609,  63  L.R.A.  92;  Montague  v.  Mon-  98,  130  Pac.  852,  Ann.   Cas.  1914C 

tague,  25  S.  D.  471,  127  N.  W.  639,  1288. 

Ann.  Cas.  1912C  591,  30  L.R.A.(N.S.)       6.  AUen's  Appeal,  99  Pa.  St.  196, 

745.    See  also  Ferlat  v.  Gojon,  Hopk.  44  Am.  Rep.  101;  Franke  v.  Franke, 

(N.  Y.)  478,  14  Am.  Dec.  554;  Bur-  (Cai.)  31  Pac.  571,  18  L.R.A.  375. 
tis  V.  Burtis,  Hopk.   (N.  Y.)  557,  14       7.  Lyon  v.  Lyon,  230  111.  366,  82 

Am.  Dec.  563.  N.  E.  850, 12  Ann.  Cas.  25,  13  L.R.A. 

Notes:  79  A.  S.  R.  371;  9  L.R.A.  (N.S.)  996. 
505.  8.  Di  Lorenzo  v.  Di  Lor4snzo,  174 

3.  Smith  V.  Smith,  171  Mass.  404,  N.  Y.  467,  67  N.  E.  63,  95  A.  S.  R. 
50  N.  E.  933,  68  A.  S.  R.  440,  41  609,  63  L.R.A.  92.  See  Fraud  anb 
L.R.A.  800 ;  Di  Lorenzo  v.  Di  Lorenzo,  Deceit. 

174  N.  Y.  467,  67  N.  E.  63,  95  A.  9.  Di  Lorenzo  v.  Di  Lorenzo,  174 
S.  R.  609,  63  L.R.A.  92.  N.  Y.  467,  67  N.  E.  63,  95  A.  S.  R. 

4.  Gould  V.   Gould,  78   Conn.  242,  609,  63  L.R.A.  92. 
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practically  operates  as  a  fraud  on  the  deceived  spouse,  and  the  existence 
or  nonexistence  of  the  fact  thus  concealed  or  misrepresented  must 
operate  as  between  the  parties  to  the  marriage  to  prevent  the  con- 
summation of  some  essential  purpose  of  marriage  and  work  a  practical 
destruction  of  the  relation.^**  It  does  not  follow  that  every  kind  and 
degree  of  fraud  which  would  be  sufficient  to  annul  an  ordinary 
contract  would  also  be  sufficient  to  annul  a  marriage.*^  Thus  it  is 
generally  recognized  that  such  fraud  as  would  constitute  a  defense  to 
an  action  for  breach  of  a  contract  to  marry  **  is  not  of  itself  neces- 
sarily sufficient  to  warrant  a  decree  of  divorce  or  annulment.**  After 
a  contract  to  marry  has  ripened  into  a  marriage,  different  consider- 
ations affect  the  case.  On  the  grounds  of  public  policy  the  law  seeks 
to  make  the  marriage  relation  in  every  case  as  nearly  permanent  as 
possible  without  doing  injustice.  The  difference  between  the  relations 
of  a  man  and  woman  while  affianced  and  after  marriage  is  more  than 
the  difference  between  those  who  have  made  an  ordinary  executory 
contract  and  the  same  persons  after  the  contract  is  executed.  At  mar- 
riage there  is  a  change  of  status,  which  affects  them  and  their  posterity 
and  the  whole  community.  It  is  a  change  which  for  important  reasons 
the  law  recognizes,  and  it  inaugurates  conditions  and  relations  which 
the  law  takes  under  its  protection.** 

63.  Deception  Generally  as  Ground  for  Divorce  or  Annulment. — 
Generally  speaking,  concealment  or  deception  by  one  of  the  parties 
in  respect  to  traits  or  defects  of  character,  habits,  temper,  reputation, 
bodily  health,  and  the  like,  is  not  sufficient  ground  for  avoiding  a 
marriage.  The  parties  must  take  the  burden  of  informing  themselves 
by  acquaintance  and  satisfactory  inquiry  before  entering  into  a  con- 
tract of  the  first  importance  to  themselves  and  to  society  in  general.*' 

10.  Franke   v.  Franke,    (Cal.)    31  13.  Allen's  Appeal,  99  Pa.  St.  196, 

Pac.  571,  18   L.R.A.   375;   Gcmld   v.  44  Am.  Rep.  101. 

Gould,  78  Conn.  242,  61  Atl.  604,  2  14.  Smith  v.  Smith,  171  Mass.  404, 

L.R.A.(N.S.)  531  per  Hammersly,  J.;  50  N.  E.  933,  68  A.  S.  R.  440,  41 

Lyon  v.  Lyon,  230  lU.  366,  82  N.  E.  L.R.A.  800. 

850,  12  Ann.  Cas.  25,  13  L.R.A.(N.S.)  16.  WUliamson    v.    Waiiamson,    34 

996;  Cummington  v.  Belchertown,  149  App.   Cas.    (D.   C.)    536,   30   L.R.A. 

Mass.  223,  21   N.   E.  435,  4  L.R.A.  (N.S.)  301  and  note;  Lyon  v.  Lyon, 

131;  Turner  v.  Turner,  189  Mass.  373,  230  lU.  366,  82  N.  E.  850,  12  Ann. 

75N.E.612,109A.S.R.  643;  Allen's  Cas.  25,  13  L.R.A.(N.S.)  996;  Cum- 

Appeal,  99  Pa.  St.  196,  44  Am.  Rep.  -^^J    v.    Belchertown,^  149^  M^. 

v''-iT'Mir'^7s'i''' ''  r^9^3,»s'isrA.i' 

f  *"•   ^Ilk  Tn    h^-^o.  xT^l  ^r^  7<;  800;  Lewis  y.  Lewis,  44  Minn.  124, 

Lyon,  230  lU.  366    82  N   E    &>0,  12  45  ij    w.  323,  20  A.   S.  R.  559,  9 

Ann.  Cas.  25,  13  L.R.A.(N.S.)   996;  L.R.A.  505;   AUen's  Appeal,  99  Pa. 

Browning  v.  Browning,  89  Kan.  98,  gt.  196,  44  Am.  Rep.  101;  Varnev  v. 

130  Pac.  852,  Ann.  Cas.  1914C  1288.  Vamey,  52  Wis.  120,  8  N.  W.  '739, 

12.  See    Breach    of    Promise    or  38  Am.  Rep.  726. 
Marbiaob,  vol.  4,  p.  150.  Note:  79  A.  S.  R.  372. 
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In  a  few  cases  where  the  statute  expressly  authorized  the  annulment 
of  marriages  procured  by  fraud  a  decree  of  nullity  has  been  granted 
where  the  chief  ground  relied  on  by  the  woman  consisted  in  repre- 
sentations by  the  man  that  he  was  of  good  character  when  in  fact 
he  was  a  confirmed  criminal.**  Where  one  is  induced,  by  deception 
or  stratagem,  to  marry  a  person  who  is  under  legal  disability  the 
fraud  is  an  additional  reason  why  the  unlawful  contract  should  be 
annulled.  And  so  deception  as  to  the  identity  of  a  person,  artful 
practices  and  devices,  used  to  entrap  young,  inexperienced,  or  feeble- 
minded persons  into  the  marriage  contract,  especially  when  employed 
or  resorted  to  by  those  occupying  confidential  relations  to  them,  and 
where  the  contract  is  not  subsequently  ratified,  are  proper  cases  for 
the  consideration  of  the  court.  In  such  cases  the  disability  and  fraud 
combined  may  warrant  relief  though  either  alone  would  be  insufB- 
cient.*'  Similarly,  though  the  fact  that  the  woman  had  had  her 
ovaries  removed  does  not  render  her  impotent  so  as  to  warrant  the 
annulment  of  the  marriage  for  impotency,*^  the  concealment  of  such 
fact  from  the  husband  has  been  held  to  constitute  fraud  authorizing 
the  annulment.** 

64.  Concealment  of  Venereal  Disease. — Concealment  of  a  loathsome 
and  incurable  venereal  disease  from  the  other  party  is  generally  recog- 
nized as  a  fraud  sufficient  to  warrant  divorce  or  annulment,*^  especially 
where  the  existence  of  the  disease  is  discovered  by  the  other  party 
before  the  marriage  is  consummated  and  the  parties  immediately 
separate.*  It  seems,  however,  that  such  disease  must  be  actually  or 
probably  incurable.*  But  annulment  has  been  granted  notwithstand- 
ing a  mere  remote  possibility  of  a  cure,*  and  it  has  been  held  that  the 
wife  was  entitled  to  a  decree  of  annulment  where  the  husband  had 
concealed  the  existence  of  a  venereal  disease  from  her  and  she  left 
him  on  discovering  the  same,  before  the  marriage  had  been  consum- 
mated, although  at  the  time  of  the  application  for  its  annulment  the 
husband  had  practically  recovered.*  The  fact  that  the  marriage  has 
been  consummated  is  sometimes  considered  in  denying  relief,  and  it 
has  been  held  that  where  the  parties  cohabited  together  for  four 

16.  Notes:   79   A.   S.   R.  373;    30      20.  Notes :   79   A.   8.   R.  373;   13 
L.R.A.(N.8.)  301.  L.R.A.(N.S.)  997;  12  Ann.  Cas.  28; 

17.  Orchardson  v.  Cofield,  171  lU.  Ann.  Cas.  1913A  134. 

14,  49  N.  E.  197,  63  A.  S.  R.  211,  1.  Smith  v.  Smith,  171  Mass.  404, 

40   LJt.A.   256;   Lewis  v.  Lewis,   44  50  N.  E.  933,  68  A.  S.  R.  440,  41 

Minn.  124,  46  N.  W.  323,  20  A.  S.  R.  L.R.A.  800. 

559,  9  LJI.A.  505;  Poster  v.  Means,  Note:  12  Ann.  Cas.  28. 

Speers  Eq.  (S.  C.)  569,  42  Am.  Dec.  2.  Vondal  v.  Vondal,  175  Mass.  383, 

332.  56  N.  E.  586,  78  A.  S.  R.  502. 

Not«8:   40  L.R.A.  740;   Ann.   Cas.  3.  Smith  v.  Smith,  171  Mass.  404, 

1913B  1240.  50  N.  E.  933,  68  A.  S.  R.  440,  41 

18.  See  supra,  par.  41.  KR.A.  800. 

19.  Note:  79  A.  S.  R.  373.  4.  Note:  13  L.R.A.(N.S.)  996. 
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months  after  the  marriage  the  concealed  existence  in  the  wife  of  a 
form  of  syphilis  which  by  treatment  could  be  rendered  uncommuni- 
cable  was  not  ground  for  a  decree  of  nullity.' 

65.  Prenuptial  Unchastity. — The  proposition  that  illicit  inter- 
course of  the  plaintiff  prior  to  the  promise  to  marry  and  unknown  to 
the  defendant,  or  subsequent  to  the  promise,  with  another  man  than 
the  defendant,  is  a  defense  to  an  action  for  breach  of  promise,  is 
fundamental  and  well  settled.*  On  the  other  hand  it  is  equally  well 
settled  that  as  a  general  rule  prenuptial  unchastity  of  the  mfe  though 
unknown  to  the  husband  at  the  time  of  the  marriage  is  not  ground 
for  a  decree  of  divorce  or  annulment  in  the  absence  of  a  statute  so 
providing.'  Nor  is  express  misrepresentation  by  a  woman  as  to  her 
chastity  of  itself  ground  for  avoidance  of  the  marriage,'  though,  of 
course,  it  may  be  taken  into  consideration  together  with  other  circum- 
stances indicative  of  fraud.*  Chastity,  it  is  said,  in  a  mere  personal 
quality,  and  its  nonexistence  at  the  time  of  the  marriage  does  not 
amount  to  absence  of  an  essential  of  the  marriage  relation.  Moreover, 
it  is  declared,  prenuptial  unchastity  does  not  necessarily  prevent  the 
woman  from  becoming  a  faithful  wife  or  from  performing  her  part 
in  the  bearing  of  oflFspring,  and  to  consider  misrepresentation  in  regard 
thereto  a  ground  for  annulment  would  be  inconsistent  with  reason 
and  sound  policy.**  On  principle  it  would  seeifa  that  even  if  a  woman 
has  been  a  common  prostitute  but  has  reformed  her  life,  concealment 
of  her  former  misconduct  will  not  invalidate  the  marriage.**  A  for- 
tiori, a  man  cannot  complain  of  his  wife's  prenuptial  unchastity  where 
he  was  aware  of  it  at  the  time  of  the  marriage.** 

66.  Rule  as  to  Prenuptial  Pregnancy. — In  England  the  rule  seems 
to  be  that  the  concealment  by  the  wife  of  her  pregnancy  by  another 
man  at  the  time  of  the  marriage  is  not  ground  for  decreeing  nullity 
of  the  marriage  at  the  suit  of  the  husband ;  *•  and  the  view  taken  by 

5.  Vondal  v.  Vondal,  175  Mass.  383,  98,   130   Pac.  852,  Ann.   Cas.   1914C 
56  N.  E.  586,  78  A.  S.  R.  502.  1288. 

6.  See  Breach  or  Prouise  or  Mar-      10.  Allen's  Appeal,  99  Pa.  St.  196, 
RIAOX,  vol.  4,  p.  168.  44  Am.  Rep.  101;  Varney  v.  Vamey, 

7.  Browning  v.  Browning,  89  Kan.  52  Wis.  120,  8  N.  W.  739,  38  Am. 
98,  130  Pac.   852,   Ann.   Cas.   1914C  Rep.  726. 

1288  and  note;  Smith  v.  Smith,  171  11.  Allen's  Appeal,  99  Pa.  St.  196, 

Mass.  404,  50  N.  E.  933,  68  A.  S.  R.  44  Am.  Rep.  101. 

440,  41  L.E.A.  800;  Varney  v.  Varney,  12.  Crehore   v.    Crehore,   97    Mass. 

52  Wfa.  120,  8  N.  W.  739,  38  Am.  330,  93  Am.  Dec.  98  and  note. 

Rep.  726;   WiUiams  v.  Williams,  63  13.  Smith  v.  Smith,  171  Mass.  404, 

Wis.  58,  23  N.  W.  110,  53  Am.  Rep.  50  N.  E.  933,  68  A.  S.  R.  440.  41 

253.  L.R.A.  800  (referring  to  a  recent  Eng- 

Note:  18  L.R.A.  377.  lish  authority). 

8.  Vamey  v.  Varney,  52  Wis.  120,  Notes:  13  L.R.A.(N.S.)  997;  Ann, 
8  N.  W.  739,  38  Am.  Rep.  726.  Cas.    1913A    134;    Ann.    Cas.    1914C 

9.  Browning  v.  Browning,  89  Kan.  1295. 
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some  courto  in  this  country  appears  to  be  the  same  **  or  else  that 
since  the  grounds  for  divorce  are  purely  statutory,  in  the  absence  of 
statutory  authorization  a  divorce  cannot  be  granted  for  such  cause.*' 
But  the  prevailing  American  view  is  that  a  court  of  equity,  under  its 
statutory  or  assumed  jurisdiction  to  annul  marriages  fraudulently 
contracted,  will  grant  a  decree  of  annulment  where  the  wife  conceals 
her  pregnancy  by  another  man  at  the  time  of  the  marriage  if  the 
husband  had  no  knowledge  or  reasonable  ground  for  believing  her 
incontinent;  **  and  it  has  been  held  unnecessary  for  the  husband  to 
show  express  representations  by  the  wife  that  she  was  not  pregnant.*' 
In  some  states,  at  the  present  time,  prenuptial  pregnancy  by  a  third 
person  is  expressly  made  a  ground  for  divorce  or  annulment  of  the 
marriage.**  It  is  also  held  that  ander  a  statute  which  allows  a  divorce 
in  addition  to  certain  specified  causes  "for  any  other  cause  and  in 
any  other  case  where  the  court  in  their  discretion  shall  consider  it 
reasonable  and  proper,"  the  refusal  of  a  divorce  for  concealed  ante- 
nuptial pregnancy  resulting  from  the  intercourse  with  another  man 
is  not  a  reasonable  exercise  of  the  discretion  of  the  court.**  Fraudu- 
lent concealment  of  pregnancy  does  not,  however,  render  the  mar- 
riage void,  but  merely  voidable.** 

67.  Qualificatien  of  Rule  as  t«  Prenuptial  Pregnancy. — The  hus- 
band cannot  have  the  marriage  annulled  because  the  wife  was  with 
child  by  him  at  the  date  of  the  marriage.  If  a  condition  of  pregnancy 
at  that  time  is,  under  any  circumstances,  an  impediment  to  marriage, 
it  must  be  because  it  will  impose  on  the  husband  a  spurious  ofiFspring. 
If  the  marriage  yields  him  as  the  first  fruits  a  child  of  which  he  is  the 
father  the  contract  cannot  be  annulled,  as  its  object  is  in  no  wise 
defeated.  All  the  rights  and  privileges  to  which  the  husband  is 
entitled  are  secured  to  him,  and  he  cannot  complain  of  the  conse- 
quences of  his  own  misconduct.*  So,  if  the  husband  knew  of  the 
prenuptial  pregnancy  of  the  wife  it  is  no  ground  for  divorce  or  annul- 

14.  Long  V.  Long,  77  N.  C.  304,  24       Notes:  24  Am.  Rep.  453;  79  A.  S. 
Am.  Rep.  449.  R.  372;  116  A.  S.  R.  244;  18  LJi.A. 

Note:  44  Am.  Rep.  104.  375;  13  L.R.A.(N.S.)  997;  Ann.  Cas. 

15.  Long  V.  Long,  77  N.  C.  304,  24  1913A   134;   Ann.   Cas.   1914C  1292. 
Am.  Rep.  449.  17.  Smith  v.  Smith,  171  Mass.  404, 

16.  Frith  V.  Frith,  18  Ga.  273,  63  50  N.  E.  933,  68  A.   S.  B.  440,  41 
Am.  Dec.  289;  WaUace  v.  WaUace,  137  L.R.A.  800. 

la.  37,  114  N.  W.  527,  126  A.  S.  R.  Note:  24  Am.  Rep.  454. 

253,   15    Ann.    Cas.    761,    14   L.R.A.  18.  Note:  18  LJl.A.  377. 

(N.S.)  544;  Smith  v.  Smith,  171  Mass.  19.  Note:  18  L.R.A.  376.     See  in- 

404,  50  N.  E.  933,  68  A.  S.  R.  440,  fra,  par.  86. 

41  L.R.A.  800;  Harrison  v.  Harrison,  20.  Note:   18  L.Rjl.  376. 

94  Mich.  559,,  54  N.  W.  275,  34  A.  1.  MeCuUoch  v.  McCuUoch,  69  Tex. 

S.  B.  364  and  note;  AUen's  Appeal,  682,  7  S.  W.  593,  5  A.  S.  R.  96. 

99  Pa.  St    196,  44  Am.  Rep.  101  and  Notes:  79  A.  S.  R.  372;  18  L.R.A 

Bote.  376. 
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ment,*  and  it  is  the  generally  accepted  view  that  if  he  has  had  sexual 
intercourse  with  her  before  marriage  a  decree  should  not  be  granted.* 
In  such  a  case  the  husband  on  account  of  his  knowledge  of  the  wife's 
unchastity  is  put  on  his  guard  and  cannot  allege  that  he  was  induced 
to  contract  the  marriage  by  fraud  and  deceit  on  the  part  of  the  wife.* 
Some  courts,  however,  have  declared  an  exception  to  this  rule  where 
birth  is  given  to  a  mulatto,  the  parties  to  the  marriage  being  white. 
This  exception  is  said  to  be  "a  concession  to  deep-rooted  and  virtuous 
prejudice  of  the  community  on  the  subject,"  and  to  be  grounded  on 
the  supposition  that  the  blood  of  the  woman  has  been  tainted  by 
mingling  with  the  mulatto  child  so  that  she  is  incapable  of  bearing 
children  that  will  not  show  the  African  blood.'  But  even  in  such  a 
case  the  marriage  has  been  held  not  void  ab  initio  so  as  to  prevent  the 
wife  from  obtaining  a  settlement  at  her  husband's  residence.*  It  is 
settled  that  the  husband  will  not  be  entitled  to  a  decree  of  annulment 
if  after  discovering  the  fraud  he  condones  it  by  continuing  to  cohabit 
with  his  wife.' 

68.  Proof  of  Cause  of  Prenuptial  Pregnancy. — A  husband's  petition 
to  have  the  marriage  annulled  because  his  wife  gave  birth  to  a  fully 
developed  child  so  soon  after  marriage  as  to  render  it  certain  that  it 
was  begotten  prior  to  marriage,  will  not  be  granted  unless  evidence  is 
produced  by  him  sufficient  to  overcome  the  legal  presumption  that  be 
is  the  father  of  the  child.*  To  prove  illegitimacy  of  children  bom 
in  wedlock  it  is  the  present  prevailing  rule  that  declarations  of  the 
wife  are  inadmissible  to  prove  that  the  husband  was  not  the  father  of 
the  child;'  and  in  an  action  by  the  husband  for  a  divorce  on  the 
ground  of  the  prenuptial  pregnancy  of  the  wife  it  has  been  held  that 
the  wife's  declarations  are  inadmissible  to  prove  that  the  husband  was 
not  the  father  of  the  offspring.^*  Similarly,  in  such  an  action  the 
prevailing  view  in  this  country  that  the  testimony  of  the  wife  is  inad- 
missible to  prove  nonaccess  by  the  husband  for  the  purpose  of  bastard- 

'    2.  Allen's  Appeal,  99  Pa.  St.  196,       4.  Crehore  v.  Crehore,  97  Mass.  330, 
44  Am.  Rep.  101.  93  Am.  Dec.  98. 

3.  Franke  v.  Franke,  (Cal.)  31  Pac.       5.  Franke  v.  Franke,  (Cal.)  31  Pae. 
570,  18  L.R.A.  375  and  note;  Crehore  571,  18  L.R.A.  375;  Wallace  v.  Wal- 
V.  Crehore,  97  Mass.  330,  93  Am.  Dec.  lace,  137  la.  37,  114  N.  W.  527,  126 
98;  Smith  v.  Smith,  171  Mass.  404,  A.  S.  R.  253,  15  Ann.  Cas.  761,  14 
50  N.  E.  933,  68  A.  S.  R.  440,  41  L.R.A.  544. 
L.RJl.  800.    See  also  Wallace  v.  Wal-      6.  Note:  18  Lil.A.  376. 
lace,  137  la.  37,  114  N.  W.  527,  126      7.  Note:  Ann.  Cas.  1914C  1294. 
A.  S.  R.  253,  15  Ann.  Cas.  761,  14       8.  MeCulloch  v.  MeCulloch,  69  Tex 
L.R.A.(N.S.)  544;  Long  v.  Long,  77   682,  7  S.  W.  593,  5  A.  S.  R.  96. 
N.  C.  304,  24  Am.  Rep.  449.  9.  See  Bastards,  vol.  3,  p.  736. 

Notes:  24  Am.  Rep.  453;  79  A.  S.  10.  Wallace  v.  Wallace,  137  la.  37, 
R.  372;  Ann.  Cas.  1913A  134;  Ann.  114  N.  W.  527,  126  A.  S.  R.  253,  15 
Cas.  1914C  1294.  Ann.  Cas.  761,  14  L.R.A.(N.S.)   544. 
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izing  her  offspring,*^  excludes  the  testimony  of  the  wife  as  to  accesa 
or  nonaccess  by  the  husband  during  the  time  of  the  conceptiou.*' 
But  the  testimony  of  the  wife  as  to  intercourse  with  another  man 
besides  her  husband  before  marriage  is  admissible/*  under  the  rule 
that  in  cases  involving  the  legitimacy  of  children  born  in  wedlock  the 
wife  may  testify  to  acts  of  adultery  on  her  part  by  which  the  child 
was  begotten.** 

69.  Misrepresentation  or  Concealment  of  Birth  or  Parentage  of 
Child. — The  fact  that  the  woman  concealed  the  fact  that  she  had  given 
birth  to  an  illegitimate  child  has  been  held  not  to  be  such  fraud  as 
to  warrant  a  decree  of  divorce  or  annulment.*'  There  is  authority  for 
the  position  that  her  false  representation  to  her  intended  husband  that 
he  is  the  father  of  the  child  will  entitle  him  to  a  divorce  or  annul- 
ment of  the  marriage  thereafter  celebrated.**  The  view  has  also  been 
taken  that  under  a  statute  authorizing  a  court  to  annul  a  marriage 
when  the  consent  of  one  of  the  parties  was  obtained  by  fraud,  a  hus- 
band is  entitled  to  a  decree  annulling  a  marriage  to  which  he  was 
induced  to  consent  by  the  fraudulent  misrepresentation  of  the  woman 
that  she  had  previously  given  birth  to  a  child  of  which  he  was  the 
father  and  which  she  exhibited  to -him,  when  in  truth  such  child 
was  not  her  offspring;  *'  but  the  weight  of  authority  and  reason  is 
to  the  contrary,**  and  certainly  it  would  seem  that  such  a  misrep- 
resentation does  not  manifestly  differ  from  the  ordinary  case  of  mis- 
representation as  to  chastity,  for  which  relief  is  not  usually  granted.** 
In  several  cases  where  a  white  wife  had  given  birth  to  a  child  prior 
to  the  marriage  and  represented  that  it  was  the  offspring  of  the  hus- 
band, when  in  fact,  as  was  afterwards  proved  from  its  color,  the  father 
was  a  negro,  the  husband  was  granted  a  divorce  or  annulment.** 

70.  Concealment  of  Prior  Marriage. — It  is  held  that  the  intentionaf 
concealment  by  a  woman  at  the  time  of  marriage  that  she  has  been 
previously  married  to  another  and  that  such  marriage  is  still  in  force 
is  such  a  fraud  as  will  sustun  an  action  for  divorce  or  a  petition  of 

11.  See  Bastards,  vol.  3,  p.  732.  17.  Di  Lorenzo  v.  Di  Lorenzo,  174 

12.  Wallace  v.  Wallace,  137  la.  37,  N.  Y.  467,  67  N.  E.  63,  95  A.  S.  R. 
114  N.  W.  527,  126  A.  S.  R.  253,  15  609,  63  L.R.A.  92. 

Ann.  Cas.  761,  14  L.R.A.(N.S.)  544.  18.  Franke    v.    Franke,    (Cal.)    31 

13.  Wallace  ▼.  Wallace,  137  la.  37,  Pac  571,  18  L.R.A.  375  and  note; 
114  N.  W.  527,  126  A.  S.  R.  253,  15  Lyon  v.  Lyon,  230  lU.  366,  85  N.  E. 
Ann.  Cas.  761,  14  L.RA.(N.S.)  544.  850,  12  Ann.  Cas.  25, 13  L.R.A.(N.S.) 

14.  See  Bastards,  vol.  3,  p.  733.  996;  Allen's  Appeal,  99  Pa.  St.  196, 

15.  Note:   18  L.R.A.   377.  44  Am.  Rep.  101. 

16.  Wallace  v.  Wallace,  137  la.  37,  Notes:  13  L.R.A.(N.S.)  997;  Ann. 
114  N.  W.  527,  126  A.  S.  R.  253,  15  Cas.  1914C  1294. 

Ann.  Cas.  761,  14  L.R.A.(N.S.)  544.       19.  See  supra,  par.  65-67. 

Notes:  18  L.R.A.  376;  Ann.  Cas.  20.  Note:  18  L.R.A.  377.  See  m- 
1914C  1294.  pra,  par.  67. 
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annulment.*  But  concealment  of  a  prior  marriage  which  has  been 
dissolved  by  death  of  or  divorce  from  the  first  spouse  is  not  con- 
sidered such 'fraud  as  will  invalidate  or  aflfept  the  second  marriage,* 
and  in  some  jurisdictions  the  same  effect  is  given  to  the  subsequent 
death  or  divorce  of  the  first  spouse,  though  he  or  she  was  living  at 
the  time  of  the  second  marriage,  where  the  parties  cohabit  after  the 
removal  of  the  impediment.  This  result  is  reached  under  statutes 
validating  such  marriages  as  of  the  time  of  the  removal  of  the  impedi- 
ment, and  the  marriage  is  sustained  notwithstanding  the  original 
misrepresentation.*    • 

71.  Concealment  or  Misrepresentation  of  ^Mental  Defects. — ^The 
law  does  not  guarantee  to  every  husband  or  wife  a  rational  mental 
standard  for  the  mind  of  the  other  spouse.*  Hence  concealment  by 
one  spouse  of  his  or  her  occasional  temporary  mental  derangements 
is  not  a  legal  fraud  authorizing  a  divorce  or  annulment  of  the  mar- 
riage.' It  has  also  been  held  that  the  concealment  of  the  fact  that 
one  spouse  was  affected  with  kleptomania  is  not  such  a  legal  fraud 
as  warrants  a  divorce  or  annulment  of  the  marriage.*  The  same  has 
been  held  of  a  misrepresentation  by  an  epileptic  as  to  cessation  of 
attacks."  But  where  marriage  by  an  epileptic  was  penalized  by  statute 
a  divorce  was  granted  for  concealment  of  the  disease  as  for  fraud, 
the  reasoning  being  that  there  was  a  concealment  of  an  incapacity  to 
marry,  which  constituted  a  fraud  on  the  law  and  on  the  other  party.* 

72.  Marriage  with  Intent  to  Desert. — ^The  validity  of  a  marriage 
regularly  solemnized  is  not  affected  by  a  preliminary  or  collateral 
agreement  of  the  parties  not  to  live  together.*  It  was  held  in  an 
early  case  in  this  country  that  it  was  no  cause  for  divorce  or  annul- 
ment on  the  ground  of  fraud  that  the  man  had  proposed  marriage 
professedly  for  love  but  really  to  get  release  from  confinement  on 

1.  Batty  V.  Greene,  206  Mass.  561,  5.  Hamaker  v.  Hamaker,  18  HI.  137, 
92  N.  E.  715, 138  A.  S.  R.  407;  Buck-  65  Am.  Dec.  705;  Lyon  v.  Lyon,  230 
ley  V.  BaeUey,  50  Wash.  213,  96  Pae.  111.  366,  82  N.  E.  850,  12  Ann.  Cas. 
1079,  126  A.  S.  R.  900;  Williams  v.  25  and  note,  13  L.R.A.(N.S.)  996  and 
Williams,  63  Wis.  58,  23  N.  W.  110,  note;  Cummington  v.  Belchertown,  149 
53  Am.  Rep.  253.  See  also  Barth  v.  Mass.  223,  21  N.  E.  435,  4  L.R.A.  131. 
Barth,  102  Ky.  56,  42  S.  W.  1116,  Note:  40  L.R.A.  740.. 

80  A.  S.  R.  335.  6.  Lewis  v.  Lewis,  44  Minn.  124,  46 

Note:  Ann.  Cas.  1914C  1295.  N.  W.  323,  20  A.  B.  R.  559,  9  L.R.A. 

2.  Davis  V.  Whitlock,  90  S.  C.  233,  505. 

73  S.  E.  171,  Ann.  Cas.  1913D  538.       7.  Lyon  v.  Lyon,  230  111.  366,  82 
Notes:  79  A.  S.  R.  372;  Ann.  Cas.  N.  E.  850,  12  Ann.  Cas.  25  and  note, 

1914C  1296.  13  L.R.A.(N.S.)  996. 

8.  Turner  v.  Turner,  189  Mass.  373,       8.  Gould  v.  Gould,  78  Conn.  242,  61 

75  N.  E.  612, 109  A.  S.  fi.  643;  Davis  Atl.  604,  2  L.R.A.(N.S.)  531. 

V.  Whitlock,  90  S.  C.  233,  73  S.  E.       9.  Franklin  v.  Franklin,  154  Mass, 

171,  Ann.  Cas.  1913D  538.  515,  28  N.  E.  681,  26  A.  8.  R.  208, 

4.  Hamaker  v.  Hamaker,  18  111.  137,  13  L.R.A.  843. 

65  Am.  Dec.  705. 
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bastardy  process,  which  had  been  sued  out  by  the  woman,  and  with 
the  design,  afterwards  executed,  of  deserting  her  forever  as  soon  as  the 
marriage  was  performed.*'  In  a  very  recent  case  this  early  decision 
was  approved  and  followed  by  a  holding  that  a  marriage  cannot  be 
annulled  for  fraud  because  the  man  entered  into  it  to  prevent  the 
woman  from  appearing  against  him  in  a  prosecution  for  seduction, 
with  the  intention  of  abandoning  her  afterwards,  which  intention  he 
subsequently  carried  out.**  On  the  other  hand,  for  the  reason  that 
marriage  is  &  civil  contract  requiring  the  utmost  good  faith  on  the 
part  of  those  most  intimately  concerned,  it  has-  been  held  in  several 
cases  that  if  a  man  contracts  the  marriage  relation  without  the  inten- 
tion of  continuing  it  and  immediately  abandons  the  woman  a  valid 
ground  for  divorce  or  annulment  exists  at  the  instance  of  the  wife.** 

Duress 

73.  In  General. — Marriage  is  so  far  an  ordinary  civil  contract  that 
its  basis  is  th^  mutual  consent  of  the  parties,  and  it  would  seem  to 
require  no  argument  to  show  that  a  consent  given  under  actual  duress 
is  no  consent,  for  in  such  case  though  the  form  of  marriage  has  been 
observed  the  essence  of  the  contract  is  wanting.**  And  it  is  well 
settled,  especially  in  this  country,  that  though  public  policy  requires 
that  a  marriage  shall  not  lightly  be  set  aside,  yet  if  one  of  the  parties 
thereto  has  been  coerced  and  induced  to  enter  into  it  by  means  of 
duress  it  will  be  annulled.**  A  marriage  procured  by  duress  is,  it 
seems,  properly  termed  void,  as  contradistinguished  from  voidable, 
and  should  be  treated  as  null  by  every  court  in  which  its  validity  is 
incidentally  drawn  into  question.*'  In  some  cases,  however,  such 
marriage  is  said  to  be  voidable  at  the  instance  of  the  aggrieved  party 
who  may  have  it  annulled  by  a  decree  of  court.*'  In  England  the 
ecclesiastical  courts  assumed  jurisdiction  to  decree,  in  effect,  an  annul- 
ment of  a  marriage  prociired  by  duress,  by  granting  a  divorce  a 
vinculo  matrimonii,  but  courts  of  equity  did  not  assume  jurisdiction 
in  such  cases.  The  lack  of  precedents  in  equity  on  this  question  has 
been  attributed  to  the  fact  that  the  ecclesiastical  courts  had  an  estab- 

10.  Gould  V.  Oould,  78  Conn.  242,  Duress,  post,  par.  13;  Mabbiaos. 

61  Atl.  604,  2  L.R.A.(N.S.)  531,  538.  14.  Quealy  v.  Waldron,  126  La.  258, 

11.  Johnson  v.  Johnson,  176  Ala.  52  So.  479,  20  Ann.  Cas.  1374  and 
449,  58  So.  418,  Ann.  Cas.  1915A  828,  note,  27  L.R.A.(N.S.)  803;  Feriat  v. 
39  L.R.A.(N.S.)  518.  As  to  such  a  Gojon,  Hopk.  (N.  Y.)  478,  14  Am. 
marriage  being  under  duress,  see  infra,  Dec.  5i54;  Willard  v.  Willard,  6  Baxt. 
par.  76.  (Tenn.)   297,  32  Am.  Bep,  529. 

12.  Henneger   v.   Lomas,   145   Ind.  Note :  43  L.R.A.  814. 

287,  44  N.  E.  462,  32  L.R.A.  848.  16.  Feriat  v.  Gojon,  Hopk.  (N.  Y.) 

Note:  Ann.  Cas.  1915A   829.  478, 14  Am.  Dee.  554. 

13.  Willard    v.    WiUard,    6    Baxt.  Note:  79  A.  S.  R.  370. 
(Tenn.)  297,  32  Am.  Rep.  529.    See  16.  Note:  20  Acn.  Cas.  1375. 
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lished  jurisdiction  and  gave  a  summary  remedy  in  all  matrimonial 
causes.*'  In  this  country  at  an  eariy  date  courts  of  equity  assumed 
inherent  jurisdiction  at  the  suit  of  the  injured  party,  when  r^ef  was 
duly  sought,  to  annul  meirriages  so  performed."  A  court  of  law  in 
proceedings  in  which  the  validity  of  the  marriage  is  incidentally 
Arawn  in  question  pronounces  the  marriage  valid  or  void  only  for 
the  purpose  of  deciding  the  particular  suit  in  which  the  question 
arises;  and  the  decision  is  conclusive  for  no  other  purpose.  The  ques- 
tion is  left  undecided  in  every  other  respect  and  not  only  may  be 
litigated  in  other  suits  and  in  other  courts  but  may  be  determined 
differently  in  the  various  tribunals.  And  out  of  this  limited  power 
of  the  coiu-ts  of  law  and  its  inadequacy  to  the  ends  of  justice  and  the 
interests  of  society,  flowed  the  general  jurisdiction  of  equity  in  the 
premises.*'  At  the  present  time  duress  is  very  generally  made  ground 
for  either  annulment  or  divorce,  by  express  statutory  provision.** 

74.  What  Constitutes  Duress  Generally, — Statutes  providing  that  a 
marriage  is  voidable  at  the  suit  of  the  injured  party  "when  the  consent 
of  either  party  shall  be  obtained  by  force,"  are  construed  as  being 
merely  jurisdictional  and  to  contemplate  liiat  kind  of  force  defined 
by  the  unwritten  laws  applicable  to  marriage  contracts.*  Threats  of 
death  or  bodily  harm  may,  of  course,  constitute  such  duress  as  will 
authorize  the  annulment  of  the  marriage.*  But  the  force  or  coercion 
must  in  any  event  be  such  as  to  compel  the  party  to  act  against  his  or 
her  will.  There  must  be  actual  force  by  imprisonment  or  putting  in 
fear  or  such  threatening  of  life  or  of  great  bodily  harm  as  amounts 
to  duress  per  minas.*  It  must  also  appear  that  the  party's  actions  had 
been  influenced  by  the  acts  complained  of.*  Thus,  threats  to  inflict 
bodily  harm  upon  a  person  unless  he  marries  another  will  not  con- 
stitute duress  where  it  does  not  appear  that  he  was  coerced  thereby,  but 
he  entered  into  the  marriage  contract  from  other  motives.*  There  is 
authority  to  the  effect  that  the  duress  must  be  such  as  would  naturally 
operate  on  a  person  of  ordinary  firmness  and  inspire  a  just  fear  of 

17.  Ferlat  v.  Gojon,  Hopk.  (N.  Y.)  135  A.  S.  R.  995,  27  L.B.A.(N.S.) 
478, 14  Am.  Dec.  554.  385. 

18.  Ferlat  v.  Gojon,  Hopk.  (N.  T.)  1.  Thome  v.  Farrar,  57  Wash.  441, 
478,  14  Am.  Dec,  554;  Willard  v.  107  Pac,  347,  135  A.  S.  B,  995,  27 
Willard,  6  Baxt.  (Tenn,)  297,  32  Am,  L.R.A.(N.S.)  385, 

Rep.  529.  2.  Note:  43  LJl,A,  814.    And  see 

Notes:  43  LbRJi.  814;  20  Ann.  Cas.  generally  Dukess,  post,  par.  5. 
1875.  3.  Todd  v,  Todd,  149  Pa,  St.  60,  24 

19.  Perlat  v.  Gojon,  Hopk,  (N.  Y.)   Atl.  128,  17  LJI.A.  320, 
478,  14  Am,  Dec.  554.  Note:  43  L.R.A.  814. 

20.  Qaealy  v.  Waldron,  126  La.  258,      4.  Note:  43  L.R.A.  814. 

52  So.  479,  20  Ann.  Cas.  1374  and      5.  Todd  v.  Todd,  149  Pa.  St.  60,  M 
note,  27  L.R.A.(N.S.)  803;  Thome  v.  Atl.  128,  17  luRJ^  320.  ' 

Farrar,  57  Wash.  441,  107  Pac.  347, 
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great  injury  to  the  person's  reputation  or  fortune,*  but  the  better  rule 
seems  to  be  that  it  is  not  necessary  that  the  coercion  or  force  should 
be  such  as  a  person  of  ordinary  physical  and  mental  stability  would 
be  unable  to  resist  and  that  U  either  party  is  mentally  incapable 
of  resisting  the  improper  pressure  applied  there  is  no  consent  such  as 
the  law  requires.'  Threats  of  measures  authorized  by  law  and  by  the 
circumstances  of  the  case  pursuant  to  which  a  marriage  is  obtained 
do  not  constitute  duress.*  The  fact  that  the  consent  of  the  mother  of 
a  minor  to  his  marriage  was  obtained  by  force  and  violence  is  inef- 
fective to  invalidate  it,'  and  the  same  seems  to  be  true  of  threats- to  do 
injury  to  oneself.^"  Similarly,  in  order  to  justify  the  annulment  of 
a  mturriage  on  the  ground  that  the  alleged  ^usband  consented  through 
fear  of  imprisonment  and  bodily  harm  threatened  against  him,  it 
should  appear  that  the  duress  was  occasioned  by  the  woman  and  that 
she  uttered  or  instigated  the  threats  of  imprisonment  or  bodily  harm, 
or  was  cognizant  of  them,  or  at  least  that  at  tlie  time  of  the  marriage 
she  knew  or  had  reason  to  believe  that  the  plaintiff  was  impelled  to 
marry  her  through  fear  that  the  threats  of  imprisonment  and  bodily 
harm  would  be  carried  into  execution  if  he  did  not  do  so.**  It  is  not 
essential,  however,  that  the  threats  should  have  been  made  by  one  of 
the  parties  if  he  or  she  was  cognizant  of  them  and  of  the  fact  that  the 
other  party  was  acting  under  the  fear  induced  thereby.** 

75.  Marriage  to  Victim  of  Seduction. — The  claim  of  duress  is  fre- 
quently made  where  the  family  and  friends  of  the  victim  of  seduction 
bring  pressure  upon  the  seducer  to  repair  the  wrong  done  by  him  by 
marrying  the  woman,  and  it  may  safely  be  said  that  the  courts  do  not 
readily  grant  relief  in  such  a  case  even  though  the  seducer  consented 
to  the  marriage  with  the  greatest  reluctance.  The  courts  recognize 
that  the  seducer  has  done  no  more  than  he  ought  to  have  done,  and 
in  case  of  doubt  prefer  to  attribute  his  action  to  the  better  motives  of 
remorse  for  the  wrong  done  and  to  a  sense  of  justice.**  Certainly  if 
the  seducer  through  the  fear  of  the  natural  and  probable  consequences 
of  his  conduct  married  to  escape  them  it  would  not  be  such  duress  as 
would  avoid  the  marriage  in  the  absence  of  any  force  or  direct  threat 
of  bodily  harm  at  the  time  of  the  marriage.  Thus  when  one  who  had 
seduced  a  woman  was  told  by  her  brother-in-law  that  if  he  did  not 

6.  Collins   V.    Rvan,   49    La.    Ann.  12.  Quealy  v.  Waldron,  126  La.  258, 
1710,  22  So    920,  43  L.R.A.  814.  52   So.  479,  20   Ann.  Cas.  1374,  27 

7.  Note:  43  L.R.A.  814.  L.R.A.(N.S.)   803. 

8.  Note:  43   L.R.A.   815.     See  ia-  Note:  43  L.R.A.  816. 

fra,  par.  75,  76.  13.  Honnett    v.    Honnett,   33    Ark. 

9.  Note:  43  L.R.A.  814.  156,  34  Am.  Rep.  39;  Collins  v.  Ryan, 

10.  Note:  43  L.R.A.  815.  49   La.   Ann.   1710,   22    So.   920,  43 

11.  Honnett   v.    Honnett,   33    Aib.  KR.A.  814  and  note. 

156.  34  Am.  Rep.  39.  Note:  20  Ann.  Cas.  1378. 

Notes:  43  L.R.A.  816;  20  Ann.  Cas. 
1376. 
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marry  her  he  would  never  marry  another  woman  and  that  the  com- 
munity would  lynch  him,  but  tiiere  was  no  restraint  nor  threat  of 
present  bodily  harm  from  those  present,  having  married  the  woman 
in  consequence  of  these  representations  it  was  held  that  he  could  not 
avoid  the  marriage  for  duress.  ** 

76.  Marriage  to  Escape  Prosecution. — It  is  a  well  recognized  gen- 
eral rule  that  where  a  man  arrested  for  seduction  or  bastardy  marries 
the  woman  in  order  to  escape  the  penalty  for  that  offense,  his  action 
is  voluntary  in  a  legal  sense  and  he  cannot  afterwards  have  the  mar- 
riage annulled  on  t^e  ground  that  be  was  coerced.^"  Nor  is  the  rule 
affected  by  the  fact  that  the  charge,  preferred  in  good  faith,  could 
not  have  resulted  in  a  conviction,**  nor  by  a  misunderstanding  as  to 
the  length  of  the  term  of  imprisonment  for  the  offense  charged.*' 
Under  special  circumstances  marriages  have  been  annulled  for  duress 
even  though  the  controlling  motive  of  the  complainant  seems  to  have 
been  to  escape  a  prosecution  for  bastardy  or  seduction,  where  the 
circumstances  of  the  case  showed  the  additional  elements  of  fraud  or 
false  imprisonment,  and  extreme  youth  and  inexperience  on  the  part 
of  the  guilty  party ;  **  but  mere  proof  of  the  falsity  of  the  charge  is 
not  generally  considered  su£Qcient  to  establish  the  unlawfulness  of  the 
arrest.**  The  general  rule  stated  above  has  been  followed  where  a 
man  guilty  of  illicit  intercourse  with  a  wom«in,  and  supposing  her  to 
be  pregnant  as  the  result  thereof,  furnished  her  with  the  means  of 
producing  abortion  for  the  purpose  of  preventing  the  apprehended 
birth  of  Sie  offspring,  and  criminal  proceedings  were  lawfully  insti- 
tuted against  him  with  a  view  to  punishing  him  for  the  latter  offense, 
and  being  under  arrest  thereon  he  chose  as  a  means  of  release  to  marry 
the  woman.**  Nor  can  a  married  man  escape  prosecution  for  bigamy 
on  the  ground  that  he  entered  into  the  second  marriage  to  escape 
prosecution  for  seduction. 

77.  Ratification. — ^A  marriage  effected  by  force  or  duress  may  be 
made  good  at  the  Section  of  the  injured  party,  who  after  being  set 
free  from  the  influence  of  the  fear  or  duress  may  ratify  and  confirm 

14.  Honnett  v.  Honnett,  33  Ark.  Notes:  43  L.R.A.  816 j  20  Ann.  Cas. 
156,  34  Am.  Rep.  39.  1377. 

16.  Marvin  v.  Marvin,  52  Ark.  425,  16.  Marvin  v.  Marvin,  52  Ark.  425, 
12  S.  W.  875,  20  A.  S.  R.  191;  Griffin  12  S.  W.  875,  20  A.  S.  R.  191  and 
V.  Griflan,  130  Ga.  527,  61  S.  E.  16,  note. 

14  Ann.  Cas.  866  and  note,  16  L.R.A.       17.  Note:    16   L.R.A.(N.S.)    938. 
(N.S.)  937  and  note;  Willits  v.  Wil-       18.  Hawkins  v.  Hawkins,  142  AJa. 
lits,  76  Neb.  228,  107  N.  W.  379,  14  571,  38  So.   640,  110   A.   8.   R.  53; 
Ann.  Cas.  883,  5  L.R.A.(N.S.)   767;   Shoro  v.  Shoro,  60  Vt.  268,  14  Atl. 
Jackson  v.  Winne,  7  Wend.  (N.  Y.)   177,  6  A.  S.  R.  118. 
47,    22    Am.    Dec.    563;    Thome    v.       Notes:  43  L.R.A.  817;  14  Ann.  Ca& 
Farrar,  57  Wash.  441,  107  Pac.  347,  869;  20  Ann.  Cas.  1378. 
135   A.   8.   R.   995,  27  L.R.A.(N.S.)       19.  Notp:  14  Ann.  Cas.  869. 
385.  20.  Note:  20  Ann.  Cas.  1378. 
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the  contract,  though  the  other  party  cannot  avoid.*  Thus,  the  volun- 
tary cohabitation  by  parties  to  a  marriage  obtained  by  duress  after 
the  force  or  caiise  of  fear  is  removed  is  a  sufficient  ratification  thereof 
to  render  it  valid.'  And  evidently  on  this  account  it  is  held  that  the 
right  to  demand  the  annulment  of  a  marriage  on  the  ground  of  duress 
is  strictly  personal  to  the  parties  and  does  not  pass  to  their  heirs.' 

78.  Proof  of  Dnress. — In  the  absence  of  statute  to  the  contrary  it 
has  been  held  that  a  husband  or  wife  cannot  testify  against  the  o^er 
in  a  suit  to  annul  the  marriage  on  the  ground  of  duress.*  The  burden 
of  proof  is  on  the  person  setting  up  the  duress  to  sustain  his  allegation,' 
and  it  is  said  that  to  warrant  the  annulment  of  a  marriage  for  duress 
the  evidence  must  be  clear,  satisfactory,  and  convincing,*  especially 
when  the  man  is  the  complainant  and  antenuptial  intercourse  is 
shown.'  In  England  in  determining  whether  a  marriage  was  the 
result  of  duress  practiced  by  one  of  the  parties  considerable  weight  has 
been  attached  to  the  circumstance  that  the  party  complaining  of  the 
marriage  occupied  the  position  of  cestui  que  trust  and  the  party  pro- 
curing it  that  of  trustee  or  of  guardian.*  The  question  whether  a 
party  to  a  marriage  was  coerced  or  acted  willingly  is  one  of  fact,*  on 
which  the  appellate  court  will  not  disturb  the  trial  court's  decree  of 

indictment  unless  there  is  a  very  strong  preponderance  of  the  evi- 
dence against  it.**  Still  the  appellate  courts  should  not  hesitate  to 
set  aside  a  decree  annulling  a  marriage  as  unsupported  by  the  evidence, 
especially  where  the  complainant  has  seduced  the  defendant  and  his 
consent  to  the  marriage,  though  reluctant,  may  be  attributed  to  his 
feeling  of  remorse  and  sense  of  justice.** 

VI.  Gboumds  Arising  afteb  Marriagb 

In  Oenerai 

79.  Conduct  Rendering  Condition  Intolerable;  Public  Defamation. — 
Under  statutes  authorizing  a  divorce  on  the  ground  of  conduct  or 

1.  Boutterie  v.   Demarest,  126  La.       Note:  20  Ann.  Cas.  1370. 

278,  52  So.  492,  27  L.R.A.(N.S.)  805.       6.  Thome  v.  Farrar,  57  Wash.  441, 
Notes:  43  L.R.A.  818;  20  Ann.  Cas.  107  Pac.  347,  135  A.  S.  R.  995,  27 
1376.  L.RA..(N.S.)  385. 

2.  Notes:  43  I4.R.A.  818;  20  Ann.       Note:  20  Ann.  Cas.  1376. 

Cas.  1376.  7.  Note:  20  Ann.  Cas.  1376.     Se« 

3.  Note:  20  Ann.  Cas.  1376.  supra,  par.  75. 

4.  Quealy  v.  Waldron,  126  La.  258,       8.  Note:  20  Ann.  Cas.  1376. 

52   So.   479,  20  Ann.   Cas.   1374,  27  9.  Notes:  43  LJI.A.  814;  20  Ann. 

L.R.A.(N.S.)  803.  Cas.  1376. 

Note:  43  LJt.A.  814.  10.  Note:  20  Ann.  Cas.  1376. 

5.  Thome  t.  Farrar,  57  Wash.  441,  11.  Honnett   v.   Honnett,  3S   Ark. 
107  Pac.  347,  135  A-  S.  R.  995,  27  156,  34  Am.  Rep.  39. 
LJBA.(N.S.)  385. 
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"personal  indignities,"  rendering  the  condition  of  the  complaining 
spouse  burdensome  or  intolerable,^*  the  wife  may  be  granted  relief 
where  the  husband's  conduct  consists  in  calling  her  vile  names  and 
charging  her  with  adultery,*'  especially  when  the  charges  are  public 
and  are  coupled  with  abandonment  on  the  marriage  day  with  the 
evident  intention  not  to  live  with  her.**  But  where  the  statute  requires 
that  the  indignities  shall  be  "to  the  person,"  it  has  been  held  that 
accusations  of  unchastity,  however  intolerable  to  a  chaste  woman, 
cannot  be  regarded  as  a  ground  for  divorce.*'  So,  as  in  cases  where 
charges  of  adultery  are  relied  on  to  prove  cruelty,  such  charges  will 
not  be  deemed  personal  indignities  rendering  life  intolerable  where 
they  were  provoked  by  the  wife's  indiscreet  conduct.**  The  commis- 
sion of  adultery  or  improper  conduct  on  the  part  of  the  husband  with 
other  womBn  has  been  held  not  to  be  a  personal  indignity  to  the 
wife.*^  And  in  order  that  the  failure  of  the  husband  to  support  the 
wife  may  amount  to  an  "indignity"  it  must  be  of  very  flagrant  char- 
acter.*^ Public  defamation  of  one  spouse  by  the  other  is  sometimes 
made  ground  for  divorce,  and  public  charges  of  adultery  are  held  to 
be  within  the  statute.  But  the  charges  must  be  publicly  made ;  *" 
and  the  fact,  tlierefore,  that  the  wife  makes  known  her  suspicions  of 
her  husband's  adultery  to  confidential  friends  does  not  entitle  him  to 
a  divorce  on  the  ground  of  public  defamation  where  she  does  so  whUe 
seeking  sympathy  or  advice  and  smarting  under  what  she  reasonably 
considers  wrong  in  the  way  of  indiscreet,  injudicious,  and  excessive 
attentions  to  another  woman.*** 

80.  "Treatment  Injuring  Health  or  Eddaogering  Reason." — Some 
statutes  authorize  a  divorce  for  "treatment  injuring  health  or 
endangering  reason."  These  were  evidently  passed  on  account  of  the 
restricted  view  taken  by  the  English  ecclesiastical  courts  and  some  of 
the  courts  in  this  country  on  the  question  as  to  what  constitutes 
cruelty,  and  this  fact  has  been  borne  in  the  mind  of  the  courts  in 
construing  the  statutes.  The  question,  it  is  declared,  is  not  whether 
the  treatment  reasonably  ought  or  could  reasonably  be  expected 
seriously  to  injure  the  health  or  endanger  the  reason  of  a  person  of 
ordinary  intelligence  and  mental  strength,  but  whether  it  has  in  fact 

12.  HeUbron  v.  HeUbron,  158  Pa.      Note:  18  L.E.A.(N.S.)  308. 

St.  297,  27  Atl.  967,  38  A.  S.  R.  845.       14.  Honnett   v.    Honnett,    33   Ark. 

Notes:  29  Am.  Dee.  679;  18  L.R.A.  156,  34  Am.  Rep.  39. 
(N.S.)  308  et  seq.  16.  Note:  18  L.R.A.(N.S.)  308. 

13.  Honnett  v.   Honnett,   33   Ark.      16.  Note:  18  L.R.A.(N.S.)  309. 
156,  34  Am.  Rep.  39;  Green  v.  Green,       See  infra,  par.  137,  138. 

131  N.  C.  533,  42  S.  E.  954,  92  A.      17.  Note:  2  L.R.A.(N.S.)  670. 
8.  B.  788;  Brann  v.  Braun,  194  Pa.       18.  Note:  43  L.R.A.(NtS.)  260. 
St.  287, 44  AU.  1096,  75  A.  S.  R.  699;      19.  Note:  18  L.R.A.(N.S.)  310,  313. 
Page  V.  Page,  43  Wash.  293,  86  Pac      20.  Note:  18  L.R.A.(N.S.)  313. 
582,  117  A.   S.  B.  1054,  6   L.R.A. 
(N.S.)  914. 
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had  that  effect  on  the  health  or  reason  of  the  person  complaining.  A 
course  of  conduct  which  would  drive  one  person  crazy  might  have  no 
effect  on  or  might  even  be  grateful  to  another  and  perhaps  more 
sensible  or  less  sensitive  person ;  but  he  or  she  whose  reason  is  imper- 
iled by  it  is  not  therefore  to  be  compelled  to  endure  the  treatment. 
The  abstract  reasonableness  of  the  treatment  or  its  effect  on  reasonable 
persons  of  ordinary  firmness  does  not  enter  into  the  question.  If  it  did 
the  redress  intended  by  the  statute  could  not  in  many  cases  be  obtained. 
The  provision  was  designed  for  the  benefit  of  the  sensitive — not  except- 
ing the  abnormally  sensitive — and  not  for  the  insensible  and  apathetic 
whom  nothing  but  blows  can  affect.  Any  behavior,  therefore,  by  one 
of  the  spouses  so  affecting  the  other  physically  or  mentally  is  deemed 
to  be  within  the  meaning  of  the  statute,  without  regard  to  intent,  and 
that  the  conduct  complained  of  is  in  itself  innocent  or  even  laudable 
and  is  pursued  from  a  sense  of  duty  does  not  afford  a  sufficient  reason 
for  requiring  the  one  injured  by  it  to  submit  to  the  destruction  of 
health,  reason,  or  life.  Thus,  it  has  been  held  that  the  practice  of 
Christian  Science  as  a  doctor  by  a  wife  who  believed  it  her  duty  to  do 
so  was  ground  for  divorce  by  a  husband  who  was  abnormally  sensitive.* 
81.  "Excessively  Vicious  Conduct." — "Excessively  vicious  conduct" 
has  in  some  instances  been  made  a  specific  ground  for  divorce.  But 
this  phrase  is  recognized  as  very  indefinite  and  not  intended  by  the 
legislature  to  apply  to  all  the  multiform  vices  to  which  mankind  is 
liable  though  indulged  in  to  an  excessive  degree.*  It  has  been 
expressly  held  that  excessive  indulgence  in  intoxicating  liquors  on  the 
part  of  a  wife  did  not  per  se  constitute  the  ground.  The  court  in  con- 
sidering such  conduct  recognizes  that  in  some  of  the  states  there  are 
statutes  making  habitual  or  continual  drunkenness  a  cause  for  divorce, 
and  that  if  it  had  been  the  intention  of  the  legislature  to  make 
drunkenness  a  cause  of  divorce  it  would  have  been  so  expressly 
declared  and  not  left  to  doubtful  construction  or  implication ;  that  if 
the  terms  of  the  statute  were  construed  to  embrace  such  a  cause  of 
divorce  it  would  have  mutual  application,  that  is,  it  would  furnish 
ground  for  divorce  on  the  complaint  of  the  wife  against  the  husband 
equally  as  on  the  complaint  of  the  husband  against  the  wife,  and  sa 
it  would  apply  to  all  grades  and  conditions  of  society ;  and  that  if  tl>« 
statute  were  so  construed  and  the  courts  opened  to  applications  founded 
on  that  cause  it  would  not  be  difficult  to  foresee  that  applioations  for 
divorces  would  immensely  increase  with  all  their  attendant  evil  conse- 
quences, and  that  facility  would  be  furnished  for  obtaining  divorces 
that  has  not  hitherto  been  supposed  to  exist.' 

1.  Robinson  ▼.  Robinaon,  66  N.  H.  Atl.  1324,  17  A.  8.  R.  51». 

600,  23  Afl.  362,  49  A.  8.  R.  632,  15       8.  Shntt  v.  Shntt,  71  Md.  193,  17 
L.R.A.  121.  Atl.  1024,  17  A.  8.  R.  519. 

2.  Shutt  v.  Shntt,  71  Md.  193,  17       See  infra,  par.  87  et  stti. 
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82.  Neglect  er  Failure  to  Provide  for  Support  of  Wife. — The  mere 
failure  of  the  husband  to  support  his  wife  is  not  a  specific  ground  for 
divorce  unless  so  provided  by  statute.*  And  even  such  statutes  are  not 
usually  deemed  to  include  nonsupport  due  to  incompetency  or  mis- 
fortune,' though  the  inability  is  due  to  conviction  and  imprisonment 
for  a  crime.*  So,  the  fact  that  a  laborer  earning  only  small  wages 
spends  a  portion  for  liquor  and  cigars  and  pays  only  the  family 
grocery,  meat,  and  coal  bills,  has  been  held  not  to  show  a  failure  to 
support.'  Frugal  habits  of  a  husband  possessed  of  sufficient  means  to 
justify  larger  household  expenditures  do  not  constitute  a  wanton  or 
wilful  refusal  to  support  the  wife.  And  under  a  provision  authorizing 
a  divorce  where  a  husband  with  "ability"  to  support  his  wife  refuses 
to  do  so  the  word  "ability"  has  been  construed  to  refer  to  the  possession 
of  sufficient  property  or  funds  as  distinguished  from  capacity  to 
acquire  them  by  labor.  Nor,  under  a  statute  making  vagrancy  of  the 
husband  ground  for  granting  a  divorce  to  the  wife,  does  the  mere 
failure  of  the  husband  to  support  the  wife  make  him  a  vagrant.' 
Where  the  necessaries  are  in  fact  supplied  by  the  wife  for  herself 
out  of  her  own  means  or  earnings  the  husband's  failure  to  supply 
the  same  has  been  held  not  to  be  ground  for  divorce,*  the  the- 
ory of  some  of  the  cases  so  holding  being  that  the  wife's  earnings 
are  community  property.*®  On  the  other  hand  it  is  generally  recog- 
nized that  where  an  able-bodied  husband's  failure  to  furnish  support 
for  his  family  is  due  to  refusal  to  work  or  to  squandering  of  earnings 
in  drink  it  falls  wil  hm  the  statute.  And  in  the  absence  of  a  special 
provision  in  the  statute  the  failure  of  the  husband  to  furnish  the 
necessary  support  need  not  continue  for  any  particular  time.  In 
several  cases  the  failure  to  do  so  for  three  months  has  been  held  to 
bring  the  case  within  the  statute.** 

83.  Degeneracy  and  AfEliction  with  Venereal  Disease. — Acts  of  mere 
degradation  and  degeneracy  in  one  of  the  parties  to  the  marriage  con- 
tract are  not  as  such  grounds  of  divorce,  unless  made  so  by  specific 
statute.**  Some  statutes  provide  that  a  divorce  may  be  granted  to  a 
party  not  in  fault,  for  concealment  by  the  other  party  of  any  loath- 

4.  Note:  43  L.R.A.(N.S.)  256.  7.  Bowen  v.  Bowen,  179  Mich.  574, 

6.  Carson  v.  Caison,  173  Mich.  452,  146  N.  W.  271,  51  L.R.A.(N.S.)  460. 

138  N.  W.  1076,  43  L.R.A.(N.S.)  255  8.  Note:  43  L.R.A.(N.S.)  256,  258, 

and  note;  Svanda  v.  Svanda,  93  Neb.  262. 

404,  140  N.  W.  777,  47  L.R.A.(N.S.)  9.  Note:  2  A.  S.  R.  868. 

666;  Hammond  v.  Hammond,  15  R.  1.  10.  Note:  43  L.R.A.(N.S.)  259. 

40,  23  Atl.  143,  2  A.  S.  R.  867;  Page  11.  Note:  43  L.R.A.(N.S.)  257,  259. 

V.  Page,  43  Wash.  293,  86  Pac.  582,  12.  Wood  v.  Wood,  141  Mass.  495, 

117   A.  S.  R.   1054,  6   L.R.A.(N.S.)  6  N.  E.  541,  55  Am.  Rep.  491;  HufE  v. 

914.  Huflf,  73  W.  Va.  330,  80  S.  E.  846,  51 

Note:  43  L.R.A.(N.S.)  255.  L.R.A.(N.S.)  282  and  note. 

6.  Hammond  v.  Hammond,  15  R.  I.  See  infra,  par.  134. 
40,  23  Atl.  143,  2  A.  S.  R.  867. 
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some  disease  contracted  after  marriage.**  The  question  as  regards 
the  affliction  of  one  spouse, with  a  venereal  disease  or  impotency  at 
the  time  of  the  marriage  is  treated  elsewhere  in  this  article,**  also 
the  question  as  to  the  effect  of  the  communication  of  a  venereal  disease 
by  one  spouse  to  the  other  to  show  cruelty.** 

84.  Living  Separate  and  Apart. — In  the  absence  of  a  statute  so 
providing,  the  fact  that  husband  and  wife  have  Uved  separate  and 
apart,  for  however  long  a  time,  is  not  ground  for  divorce;**  but 
at  the  present  time  in  some  jurisdictions  the  statutes  authorize  an 
absolute  divorce  where  there  has  been  a  separation  and  the  husband 
and  wife  have  Hved  apart  for  a  specified  length  of  time,  provided, 
according  to  some  of  the  statutes,  that  there  are  no  living  children  of 
the  marriage.*'  Such  a  ground  is  held  unaffected  by  the  statute  of 
limitations  requiring  suit  within  a  certain  time  after  the  act  com- 
plained of,  the  number  of  years  elapsing  after  the  expiration  of  the 
special  period  of  separation  being  immaterial.**  It  has  also  been 
held  that  the  separation  need  not  continue  for  the  prescribed  time  after 
the  passage  of  tiie  statute  but  that  time  elapsing  before  the  statute  was 
passed  could  be  counted.**  The  element  of  desertion  **  is  not  involved 
under  such  statutes.  They  include  as  a  general  rule  every  kind  of 
separation  by  which  the  marital  cohabitation  is  severed.  And  unless 
the  statute  expressly  so  provides  the  courts  as  a  general  rule  have 
refused  to  limit  their  application  to  cases  where  there  has  been  a 
separation  by  mutual  consent.  While  the  term  "separation"  has 
obtained  the  restricted  meaning  of  a  voluntary  separation  from  being 
frequently  so  used  in  judicial  proceedings,  in  its  more  usual  sense  it 
extends  to  and  includes  any  kind  of  separation  by  which  the  marital 
association  is  severed.*  Hence  where  the  parties  have  lived  apart  for 
the  specified  time  one  of  them  is  generally  entitled  to  a  divorce  though 
the  separation  was  caused  by  his  or  her  wrongful  abandonment 
of  the  other.*  It  has  also  been  held  that  the  fact  that  one  of  the 
spouses  has  been  awarded  a  decree  of  divorce  from  bed  and  board  does 
not  affect  the  right  of  the  other  to  an  absolute  divorce  or  require  the 
time  covered  by  the  decree  for  divorce  from  bed  and  board  to  be 
excluded  in  computing  the  length  of  time  of  the  separation  relied 

13.  Hooe  V.  Hooe,  122  Ky.  590,  92  18.  Note:  49  L.R.A.(N.S.)  1035. 
S.  W.  317, 13  Ann.  Cas.  214,  5  L.R.A.  19.  Note:  49  L.R.A.(N.S.)  1036. 
(N.S.)  729.  20.  See  infra,  par.  139  et  seq. 

14.  See  supra,  par.  36-49,  64.  1.  Cooke  v.  Cooke,  164  N.  C.  272, 

15.  See  infra,  par.  134.  80  S.  E.  178,  49  L.R.A.(N.S.)  1034. 

16.  Note:  49  L.R.A.(N.S.)  1034.  2.  Cooke  v.  Cooke,  164  N.  C.  272,  80 

17.  Davis  V.  Davis,  102  Ky.  440,  43  S.  E.  178,  49  L.R.A.(N.S.)  1034  and 
S.  W.  168,  39  L.R.A.  403;  Cooke  v.  note.  See  also  Mutter  v.  Mutter,  123 
Cooke,  164  N.  C.  272,  80  S.  E.  178,  49  Ky.  754,  97  S.  W.  393,  124  A.  S.  R. 
L.R.A.(N.S.)  1034  and  note.  381. 
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upon,*  and  in  at  least  one  state  the  party  from  whom  a  divorce  a 
mensa  has  been  granted  is  absolutely  entitled,  after  the  expiration  of 
a  certain  number  of  years  without  reconciliation,  to  a  divorce  a  vin- 
culo, regardless  of  the  grounds  of  the  first  divorce.*  On  the  other 
hand  it  has  been  held  that  the  statute  assumes  that  the  parties  have 
lived  apart  because  of  their  mutual  purpose  to  do  so  or  because  one 
so  determined  and  the  other  acquiesced,  and  therefore  that  where  a 
husband  was  insane  and  confined  in  an  asylum  he  neither  actively 
nor  passively  contributed  to  the  separation  and  the  wife  could  not 
obtain  a  divorce.*  But  in  a  later  case  the  same  court,  while  recogniz- 
ing the  prior  decisions  in  case  the  separation  was  due  to  the  insanity 
of  the  defendant  spouse,  held  that  where  the  separation  was  due  to 
the  husband's  conviction  and  imprisonment  for  a  felony  the  wife  was 
entitled  to  a  divorce,  as  the  separation  could  not  be  said  to  be  without 
his  fault.*  By  some  statutes  it  is  expressly  provided  that  the  separa- 
tion niust  be  mutually  voluntary.^ 

85.  Postnuptial  Insanity. — It  may  be  stated  generally  that  insan- 
ity arising  subsequent  to  the  marriage  is  not  ground  for  divorce  at 
the  instance  of  the  same  spouse.*  In  some  few  jurisdictions  this  rule 
has  been  changed ;  *  and  the  power  of  the  legislature  to  authorize  the 
court  to  grant  divorces  on  account  of  the  insanity  of  the  defendant 
arising  subsequent  to  the  marriage,  though  this  is  ratlier  his  or  her 
misfortune  than  fault,  is  upheld.**  For  humanitarian  reasons  the 
statutes  making  postnuptial  insanity  ground  for  divorce  seem  to 
have  been  strictly  construed.**  Thus  a  statute  providing  for  divorce 
for  lunacy  and  unsoundness  of  mind  of  a  confirmed  and  incurable 
character  was  held  to  be  an  amendment  of  the  original  statute  on 
the  subject  giving  additional  causes  for  a  divorce,  so  that  it  did  not 
change  the  practice  in  such  cases  or  dispense  with  the  necessity  for 
bringing  in  the  defendant  by  service  of  citation.  It  was  also  held 
that  a  wife  who  was  never  ascertained  to  be  a  lunatic  by  any  judicial 
finding  Ijut  was  confined  in  an  asylum  in  another  state  by  her  husband 
and  was  there  in  obedience  to  his  commands  and  subject  alone  to  his 
control  at  the  time  of  the  institution  of  the  action  for  divorce  by  him 

3.  Cooke  V.  Cooke,  164  N.  C.  272,  Lewis,  44  Minn.  124,  46  N.  W.  323, 
SO  S.  E.  178,  49  L.R.A.(N.S.)  1034.  20  A.  S.  R.  559,  9  L.R.A.  505. 

4.  Note:  49  L.R.A.(N.S.)  1036.  Note:  34  L.R.A.  161. 

5.  Note:  49  L.R.A.(N.S.)  1035.  9.  Newcomb  v.  Newcomb,  13  Bnsh 

6.  Davis  V.  Davis,  102  Ky.  440,  43  (Ky.)  544,  26  Am.  Rep.  222;  Hick- 
S.  W.  168,  39  L.R.A.  403.  man  v.  Hickman,  1  Wash.  257,  24  Pac. 

7.  Note:  49  L.R.A.(N.S.)  1036,  col-  445,  22  A.  S.  R.  148. 
lecting  cases  under  the  Wisconsin  stat-  Note :  34  L.R.A.  161. 

utes  as  to  what  constitutes  a  voluntary  10.  Hickman  v.  Hickman,  1  Wash, 
separation.  257,  24  Pac.  445,  22  A.  S.  R.  148. 

8.  Hamaker  v.  Hamaker,  18  111.  137,       Note:  34  L.R.A.  161. 

65  Am.  Dec.  705;  Powell  v.  Powell,  18       11.  Note:  34  L.R.A.  161. 
Kan.  371,  26  Am.  Rep.  774;  Lewis  v. 
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and  when  the  judgment  was  rendered,  was  not,  as  to  him,  an  absent 
or  nonresident  defendant  in  contemplation  of  a  statute  authorizing 
constructive  service.*' 

86.  "Other  Cause  Deemed  by  the  Court  Sufficient." — ^In  some  juris- 
dictions the  statutes,  after  enumerating  more  or  less  specific  causes, 
further  provide  that  a  divorce  may  be  granted  on  the  application  of 
either  party  for  any  other  cause  deemed  by  the  court  sutficieni,  so 
that  the  court  is  satisfied  that  the  parties  can  no  longer  live  together.*' 
Such  a  provision  does  not  confer  absolute  discretion  to  grant  a  divorce. 
It  does  not  authorize  a  divorce  without  some  distinct  cause  found  by 
the  court  which  it  shall  deem  sufficient.  It  is  not  enough  that  the 
record  may  convince  the  court  that  the  parties  can  no  longer  live 
together.  Some  cause  for  that  condition  must  be  found,  and  the  cause 
must  not  be  brought  about  by  the  misconduct  of  the  party  seeking 
the  divorce.**  But  it  has  been  held  that  a  decree  of  divorce  was 
sustained  by  a  finding  that  the  condition  of  the  home  life  of  the  parties 
had  resulted  in  utter  estrangement  between  them,  and  in  the  plaintiff's 
loss  of  all  affection  for  the  defendant,  so  that  further  cohabitation 
would  entail  great  mental  anguish  on  the  plaintiff.*'  And  under  a 
statute  permitting  the  court  to  grant  a  separation  or  divorce  from  bed 
and  board  for  such  cause  as  in  its  discretion  it  may  deem  sufficient, 
it  has  been  held  that  one  may  be  granted  with  separate  maintenance 
to  a  wife  whose  husband  treats  her  with  indifference  and  neglect, 
and  says  and  does  things  in  the  presence  of  strangers  to  annoy  and 
humiliate  her,  exhibits  rage  towards  her  without  cause,  and  tells 
her  they  must  separate,  the  effect  of  which  has  been  to  make  her  ill.** 
On  the  other  hand,  refusal  of  the  divorce  may  constitute  an  abuse  of 
discretion,  as  where  the  wife  concealed  her  prenuptial  pregnancy  by 
another  man.*' 

Habitual  Drunkenness  or  Intemperance 

87.  In  General. — ^Excessive  indulgence  in  intoxicating  liquors  on 
the  part  of  either  the  husband  or  the  wife  and  the  usual  incidents 
thereof  is  not  as  such  ground  for  divorce  unless  so  provided  by  statute. 
It  may,  no  doubt,  in  connection  with  other  grave  offenses  against  the 
marriage  relation  be  considered  as  an  element  in  the  habit  and  con- 
duct of  the  party  complained  of,  but  as  an  independent  ground 
drunkenness  has  never,  in  the  absence  of  some  very  specific  statute, 
been  considered,  either  in  this  country  or  in  England,  as  furnishing 

12.  Newcomb  v.  Newcomb,  13  Bush       16.  McClintock  v.  McClintock,  147 
(Ky.)  544,  26  Am.  Rep.  222,  Ky.  409,  144  S.   W.   68,  39   L.R.A. 

13.  Note:  138  A.  S.  R.  165.  (N.S.)  1127. 

14.  Note:  135  A.  S.  R.  967.  17.  Note:  18  L.R.A.  376.    See  supra, 

15.  Bloom  V.  Bloom,  57  Wash.  23,  par.  66. 
1C6  Pac.  197,  135  A.  S.  R.  965. 
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cauae  to  justify  a  divorce.*'  And  it  has  been  held  that  drunkenness 
on  the  part  of  the  wife  does  not  constitute  excessively  vicious  conduct 
within  the  meaning  of  such  a  phrase  as  used  in  a  divorce  statute.** 
Wrong  conduct,  however,  on  the  part  of  the  husband,  though  caused 
by  his  habitual  dninkenness  may  constitute  legal  cruelty  or  justify  the 
wife  in  separating  from  him,  and  entitle  her  to  a  divorce  on  tiie  ground 
of  cruelty  or  desertion.**  It  is  no  answer  to  this  proposition  that  the 
granting  of  the  divorce  extends  the  statutory  grounds  so  as  to  make 
them  include  dnmkenness.*  In  many  jurisdictions  habitual  drunken- 
ness or  intemperance  is  made  a  specific  ground  for  divorce.'  Under 
these  statutes  the  habit  must  have  continued  for  the  time  specified,* 
and  sometimes  it  is  provided  that  it  must  have  been  contracted  after 
the  marriage,*  as  where  the  divorce  is  authorized  when  either  party 
"shall  have  become  an  habitual  drunkard."*  The  words  "wasting 
his  estate,"  as  used  in  a  statute  authorizing  a  divorce  for  confirmed 
habits  of  drunkenness  of  a  specified  duration  on  the  part  of  a  husband, 
accompanied  by  a  wasting  of  his  estate  without  any  suitable  provision 
for  the  maintenance  of  his  wife  and  children,  embrace  and  apply  to 
a  man's  health,  time,  and  labor  where  he  has  no  property,  they  being 
Decenary  to  the  support  of  his  family;  and  where  by  the  confirmed 
habits  of  drunkenness  he  wastes  his  time  and  injures  his  health  his 
wife  is  entitled  to  a  divorce.*  > 

88.  What  Constitutes  Habitual  Drunkenness  or  Intemperance  in 
General. — ^It  may  be  stated  generally  that  the  nature  and  extent  of  the 
drunkenness  contemplated  must  be  such  that  the  defendant  by  fre- 
quent indulgence  may  be  said  to  have  a  fixed  and  irresistible  habit 
of  drunkenness  whereby  he  has  lost  the  power  or  will  to  control  his 
appetite  for  intoxicating  liquor,  as  where  he  indulges  in  the  practice 
of  becoming  intoxicated  whenever  the  temptation  is  presented  and 
the  opportunity  is  afforded.'  Habitual  drunkenness  within  the 
divorce  law  consists  of  the  constant  indulgence  in  such  stimulants  as 

18.  Shutt  V.  Shutt,  71  Md.  193,  17  73  Conn.  54,  46  Atl.  242,  84  A.  S.  R. 
AU.  1024,  17  A.  S.  R.  519";  McVickar  135,  49  L.R.A.  142;  Evans  v.  Evans, 
V.  McVickar,  46  N.  J.  Eq.  490,  19  Atl.  43  Minn.  31,  44  N.  W.  524,  7  L.R.A. 
249   19  A.  S.  R.  422.  448. 

Notes:   34  Lil.A.  449;  Ann.   Cas.  Not«:  6  L.R.A.  548. 

1912C  655  et  seq.  S.  Sedgwick  v.  Sedgwick,  50  Colo. 

19.  Shutt  v.  Shutt,  71  Md.  193,  17  164,  114  Pae.  488,  Ann.  Cas.  1912C 
Atl.  1024,  17  A.  S.  R.  519.  653. 

20.  See  infra,  par.  124, 156.  Notes:  29  A.  S.  R.  618;  34  L.R.A. 

1.  McVickar  v.  McVickar,  46  N.  J.  449. 

Eq.  490,  19  Atl.  249,  19  A.  S.  R.  4S2.  4.  Note:  34  L.R.A.  449. 

2.  Sedgwick  v.  Sedgwick,  50  Colo.  5.  Note:  Ann.  Cas.  1912C  659. 
164,  114  Pac.  488,  Ann.  Cas.  1912C  6.  Notes:  34  L.B.A.  450;  Ann.  Cas. 
653  and  note;  Dennis  t.  Dennis,  68  1912C  656. 

Conn.  186,  36  Atl.  34,  57  A.  S.  R.  95,       7.  Note:  Ann.  Cas.  1912C  657. 
34  Ii.R>A.  449  and  note;  Allen  v.  Allen, 
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wine,  brandy,  and  whiskey,  whereby  intoxication  is  produced — not 
the  ordinary  or  occasional  use,  but  the  habitual  use,  and 'the  habit 
must  be  actual  and  confirmed.*  "Habitual  intemperance"  is  a  con- 
dition, and  when  any  person  gets  into  that  condition  he  is  said  to  be 
"habitually  intemperate."  •  Precisely  what  constitutes  habitual  intem- 
perance within  the  meaning  of  the  statute  is  not  easy  to  define.  It 
may,  however,  safely  be  assumed  that  the  purpose  of  the  statute  is 
not  primarily  to  promote  temperance  or  to  reform  the  oflPender,  but 
to  preserve  the  peace,  comfort,  safety,  happiness,  and  prosperity  of  the 
nonofifending  party  and  of  the  family  of  which  they  are  together  the 
members'  and  parents.^"  The  expression  is  one  of  those  terms  which, 
like  "intolerable"  or  "extreme"  cruelty,  are  often  used  in  the  law  but 
are  incapable  of  definition  in  advance.  They  must  be  applied  to  the 
cases  as  they  arise,  by  inclusion  or  exclusion,  and  the  existence  of  the 
condition  in  question  must  be  decided  as  a  matter  of  fact.**  In  one 
state  it  has  been  declared  that  the  language  of  the  statutes  in  other 
states,  by  which  the  use  of  spirituous  liquors  is  made  a  ground  for 
divorce,  is  so  divergent  as  to  afiford  little  aid.**  To  be  an  habitual 
drunkard  a  person  does  not,  however,  have  to  be  drunk  all  the  time. 
One  is  an  habitual  drunkard  within  the  meaning  of  the  divorce  laws 
who  has  a  fixed  habit  of  frequently  getting  drunk.  It  is  not  neces- 
sary that  he  should  be  constantly  drunk,  nor  that  he  should  have 
more  dirunken  than  sober  hours.  It  is  enough  if  he  has  the  habit 
so  firmly  fixed  on  him  that  he  becomes  drunk  periodically  or  is 
unable  to  resist  when  the  opportunity  and  temptation  is  presented.*' 
The  phrase  "habitual  intemperance"  has  frequently  been  used  in 
life  insurance  policies,  and  in  various  cases  arising  on  such  poUcies 
these  words  have  been  the  subject  of  judicial  discussion.  These  cases 
will  be  found  discussed  in  their  appropriate  place  in  another  part 
of  this  work ;  **  but  it  may  here  be  instructive  to  note  what  the  supreme 
court  of  the  United  States  says  in  one  of  them :  "We  do  not  know 
of  any  established  legal  definition  of  those  words.  As  they  relate 
to  the  customs  and  habits  of  men  generally  in  regard  to  the  use  of 
intoxicating  drinks,  and  as  the  observation  and  experience  of  one 

8.  Dennis  t.  Dennis,  68  Conn.  186,  11.  Dennis  v.  Dennis,  68  Conn.  186, 
36  Atl.  34,  57  A.  S.  R.  95  and  note,  36  Ail.  34,  57  A.  S.  R.  95,  34  L.R.A. 
34  L.R.A.  449  and  note;  McBee  v.  Mc-  449. 

Bee,  22  Ore.  329,  29  Pae.  887,  29  A.  Note:  6  L.R.A.(N.S.)  914. 

S.  R.  613  and  note.  12.  Dennis  v.  Dennis,  68  Conn.  186, 

Notes:    34   L.R.A.    450;    6    L.R.A.  36  Atl.  34,  57  A.  S.  R.  95,  34  L.R.A. 

(N.S.)    914;    40    L.R.A.(N.S.)    655;  449. 

Ann.  Cas.  1912C  657.  18.  O'Kane    v.    O'Kane,    103    Ark. 

9.  Dennis  v.  Dennis,  68  Conn.  186,  382,  147  S.  W.  73,  40  L.R.A.(N.S.) 
36  Atl.  34,  57  A.  S.  R.  95,  34  L.R.A.  655;  Page  v.  Page,  43  Wash.  293,  86 
449.  Pac.  582,  117  A.  S.  R.  1054,  6  L.R.A. 

10.  Dennis  v.  Dennis,  68  Conn.  186,    (N.S.)  914  and  note. 
57  A.  S.  R.  95,  34  L.R.A.  449.  14.  See  Insuranck. 
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man  on  that  subject  ia  as  good  as  another  of  equal  capacity  and 
opportunities,  their  true  meaning  and  signification  would  seem  to  be 
a  question  addressed  rather  to  the  jury  than  to  the  court.  While 
there  may  be,  on  the  one  hand,  such  a  clear  case  of  intemperate  hab- 
its as  to  justify  the  court  in  saying  that  such  and  such  facts  constitute 
a  condition  of  habitual  intemperance,  or,  on  the  other  hand,  such 
an  entire  absence  of  any  proof,  beyond  an  occasional  indulgence  in 
the  use  of  ardent  spirits,  as  to  warrant  the  opposite  conclusion,  yet 
the  main  field  of  inquiry  and  the  determination  of  the  question  within 
it  must  be  submitted  to  the  jury,  and  the  question  on  this  submis- 
sion must  be  decided  by  them."  **  Occasional  intoxication  is  not 
habitual  drunkenness  which  will  justify  the  divorce  of  a  woman  any 
more  than  the  divorce  of  a  man.** 

89.  Use  of  Drugs. — ^In  a  number  of  cases  the  question  has  arisen 
as  to  whether  the  habitual  excessive  use  of  drugs  or  narcotics  consti- 
tutes "habitual  drunkenness"  within  the  meaning  of  the  divorce  stat- 
utes. According  to  the  better  view  the  question  has  been  answered 
in  the  negative,  the  word  "drunkenness"  being  taken  in  its  popular 
sense,  notwithstanding  that  the  effects  of  the  administration  of  drugs 
are  in  many  respects  apparently  identical  with  those  produced  by 
the  excessive  use  of  intoxicating  liquors."  Thus  excessive  indul- 
gence in  the  use  of  morphine  has  been  held  not  to  be  drunkenness.** 
But  some  statutes  expressly  include  as  ground  for  divorce  the  habit- 
ual excessive  use  of  drugs.** 

90.  Inability  to  Attend  to  Business  as  Test  of  Habitual  Intemper- 
ance.— The  eflFect  of  the  use  of  intoxicating  liquors  on  the  user's  abil- 
ity to  attend  to  his  business  is  sometimes  considered  in  determining 
whether  such  person  is  habitually  intemperate,**  and  it  has  been 
held  that  a  fixed  habit  of  drinking  to  such  a  degree  as  to  disqualify 
a  person  from  attending  to  his  business  during  the  principal  portion 
of  the  time  usually  devoted  to  business  is  such  "habitual  intemper- 
ance" within  the  divorce  laws.*  The  better  rule,  however,  would  seem 
to  be  that  incapacity  to  attend  to  business  is  only  one  of  the  several 
considerations  determinative  of  the  question,  and  that  the  reason  why 
the  law  makes  habitual  drunkenness  a  ground  for  divorce  is  not  alone 

16.  Northwestern   Life   Ins.   Co.   v.  18.  Youngs  v.  Youngs,  130  111.  230, 

Muskegon  Bank,  122  U.  S.  501,  7  S.  22  N.  E.  806, 17  A.  S.  R.  313,  6  L.R.A. 

Ct.  1221,  30  U.  S.  (L.  ed.)  1100.  548. 

16.  Notes:    34    L.R.A.    452;    Ann.  19.  Note:  39  L.R.A.  264. 

Cas.  1912C  658.  20.  MeBee  v.  McBee,  22  Ore.  329, 

17.  Ring  V.  Ring,  118  Ga.  183,  44  29  Pac.  887,  29  A.  S.  R.  613. 

S.  E    861,  62  L.R.A.  878;  Youngs  v.       Notes:  38  Am.  Rep.  616;  34  L.R.A. 

Youngs,  130  111.  230,  22  N.  E.  806.  17  451. 

A.  S.  R.  313,  6  L.RA.  548  and  note.      1.  Mabone  ▼.  Mabone,  19  Cal.  626, 

Notes:  34  L.R.A.  449;   39   L.R.A.  81  Am.  Dec.  91. 
264;  Ann.  Cas.  1912C  659. 
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because  it  disqualifies  the  party  from  attending  to  business,  but  in 
part,  if  not  mainly,  because  it  renders  him  unfit  for  the  duties  of 
the  marital  relation  and  disqualifies  him  from  properly  rearing  and 
caring  for  the  children  bom  of  the  marriage.*  Accordingly  it  is 
held,  on  the  other  hand,  that  a  wife  is  not  entitled  to  a  divorce  on 
the  ground  of  her  husband's  "habitual  intemperance,"  though  about 
once  in  three  weeks,  for  a  period  of  two  years,  he  becomes  intoxicated 
during  the  evening  to  such  an  extent  that  he  does  not  go  as  usual 
to  his  work  on  the  next  morning,  where  this  does  not  occasion  any 
trouble  between  him  and  his  employer  and  where  such  intoxication 
is  not  so  gross  or  long  continued  as  to  produce  want  or  suffering  in 
the  defendant's  family ;  •  and,  on  the  other  hand,  that  habitual  drunk- 
enness as  cause  for  divorce  exists  when  one  spouse  has  a  fixed  habit 
of  frequently  getting  drunk  though  he  or  she  is  not  drunk  all  the  time 
nor  necessarily  incapacitated  from  pursuing  ordinary  unskilled  labor 
during  the  working  hours  of  the  day.* 

91.  Proof  of  Habitual  Drunkenness. — In  numerous  cases  the  ques- 
tions of  the  admissibility  and  sufliciency  of  the  evidence  to  prove 
habitual  drunkenness  have  been  considered.*  In  the  main,  however, 
they  are  resolved  by  the  application  of  the  ordinary  rules  of  evidence.* 
Thus,  statements  by  a  witness  that  the  defendant  was  an  habitual 
drunkard  is  a  statement  of  a  conclusion  of  law  and  amounts  to  noth- 
ing if  the  facts  shown  do  not  justify  the  opinion.*  So  also,  it  seems 
that  general  te.''timony  thai;  the  defendant  in  divorce  proceedings 
is  an  habitual  drunkard  is  not  sufficient  to  warrant  a  decree,  but  that 
the  facts  should  be  given  in  detail  so  that  the  court  may  judge  whether 
or  not  they  amount  to  habitual  drunkenness ;  *  and  it  has  been  held 
that  the  testimony  of  experts  or  acquaintances  as  to  whether  the 
defendant  is  an  habitual  drunkard  is  not  admissible.'  Evidence  of 
intemperance  after  the  bringing  of  the  suit  is  admissible  as  tending 
to  show  the  continuous  nature  of  the  habit  but  not  directly  to  estab- 
lish the  ground  relied  on ;  *"  and  it  would  seem  that  by  the  same  rea- 
soning evidence  of  subsequent  temperate  habits  should  be  admissible, 
though  there  is  some  conflict  growing  out  of  the  close  assimilation  of 
such  evidence  to  evidence  of  condonation.**  The  value  of  negative 
testimony  to  the  effect  that  the  witnesses  have  never  seen  the  defend- 
ant in  a  state  of  intoxication  depends  on  their  intimacy  with  him  and 

2.  Note:  34  L.R.A.  451.  6.  Note:  34  L.R.A.  452. 

8.  Dennis  v.  Dennis,  68  Conn.  183,  6.  See  Evidekce. 

36  Ati.  34,  57  A.  8.  R.  95,  34  L.R.A.  7.  Note:  34  LJl.A.  452. 

449.  8.  Notes:  34  L.R.A.  452;  Ann.  Cas. 

4.  Page  V.  Page,  43  Wash.  293,  86  1912C  658. 

Pac.  582,  117  A.  S.  R.  1054,  6  Ii.RA.  9.  Note:  34  I^R.A.  453. 

(N.S.)  914.  10.  Note:  34  L.R.A.  453. 

Note:  38  Am.  Rep.  616.  11.  See  infra,  par.  92. 
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their  intelligence  and  oppoitunity  for  observation.    It  is  a  question  for 
the  trial  court.** 

92.  Particular  Defenses. — ^The  general  defenses  of  condonation, 
recrimination,  and  the  like  apply  where  the  divorce  is  sought  on  the 
ground  of  habitual  drunkenness.**  It  seems  that  though  habitual 
drunkenness  is  made  a  ground  for  divorce  without  any  specific  require- 
ment that  the  habit  should  have  been  formed  after  the  marriage,  if 
a  person  marries  another  who  is  an  habitual  drunkard,  with  knowl- 
edge of  such  fact,  he  or  she  assumes  the  risk  and  should  not  be  granted 
a  divorce  because  the  habit  is  continued  after  marriage.**  It  also 
seems,  however,  that  the  fact  that  the  complaining  spouse  may  not 
have  used  his  or  her  full  influence  to  restrain  the  drinking  habits 
of  the  defending  spouse  and  may  have  at  times  acquiesced  or  even 
participated  therein  does  not  necessarily  bar-  him  or  her  from  the 
right  to  a  divorce  on  the  ground  of  the  other's  habitual  drvmkenness." 
As  to  the  effect  of  reformation  before  decree  there  is  some  conflict, 
one  theory  being  that  the  grounds  must  exist  as  of  the  time  of  the 
decree  and  hence  that  evidence  of  temperate  habits  after  the  bring- 
ing of  the  suit  is  admissible  to  destroy  the  grounds  alleged  as  of  the 
time  of  the  suit.**  To  the  contrary,  however,  it  is  argued  that  there 
is  no  reason  why,  when  a  oause  of  action  on  the  ground  of  habitual 
intemperance  has.  become  perfect,  it  should  be  regarded  as  affects 
by  the  subsequent  conduct  of  the  guilty  party,  except  where  the  mari- 
tal relations  continue  and  condonation  is  presumed  therefrom,  and 
there  is  authority  for  the  position  that  where  habitual  intemperance 
for  a  certain  time  is  made  a  ground  for  divorce  and  it  is  shown  that 
such  has  existed  for  the  specified  time,  the  offense  is  distinct  and 
complete,  and  that  though  it  then  ceases  the  wife  may  nevertheless 
maintain  an  action  for  divorce  if  she  has  not  condoned  the  offense.*' 
The  question,  of  course,  is  one  of  statutory  construction,  and  as  the 
statute  might  have  omitted  habitual  intemperance  from  the  grounds 
of  divorce  so  it  may,  on  authorizing  the  grant  on  that  ground,  require 
the  continuance  of  such  intemperance  up  to  the  period  named  therein. 
Thus,  if  the  statute  specifies  habitual  intemperance  "for  the  space  of 
one  year  immediately  preceding  the  filing  of  the  complaint,"  the 
right  to  a  divorce  is  lost  by  the  failure  to  file  such  complaint  before 
habitual  intemperance  ceases  to  exist.**  And  the  same  has  been 
held  under  a  statute  authorizing  a  divorce  generally  for  habitual 
drunkenness  after  marriage,  reformation  a  reasonable  time  before 
suit  being  deemed  a  complete  defense,  though  not  necessary  to  be 

12.  Note:  34  L.R.A.  453.  Atl.  242,  84  A.  S.  R.  135,  49  L.R.A. 

13.  See  infra,  par.  170  et  seq.  142. 

14.  Notes:34L.R.A.  453;  Ann.  Cas.       17.  Notes:    84   A.    S.   R.   138;    34 
1012G  656.  L.R.A.  453. 

16.  Note:  34  L.R.A.  453.  18.  Note:  84  A.  S.  B.  138. 

16.  AUen  v.  Allen,  73  Conn.  54,  46 
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negatived  by  the  complaint.*'  The  fact  that  the  wife  had  secured 
a  separation  a  mensa  et  thoro  from  the  husband  for  one  of  the  statu- 
tory causes  authorizing  such  relief,  has  been  held  not  to  be  a  bar 
to  her  recovering  an  absolute  divorce  for  the  habitual  drunkenness.** 

Commission  and  Conviction  of  Crim^ 

93.  In  General. — Unless  specifically  so  provided  by  statute  the 
conviction  and  imprisonment  of  one  spouse  for  crime  is  not  ground 
for  divorce,*  but  in  many  jurisdictions  it  is  expressly  made  such,  the 
ground  usually  being  conviction  and  imprisonment  for  a  felony  or 
other  specified  crime.*  Under  a  statute  authorizing  a  divorce  for 
the  conviction  of  an  "infamous"  crime,  rape  is  regarded  as  an  infa- 
mous crime,  without  any  express  allegation  to  such  effect  in  the 
indictment.*  Similarly,  voluntary  manslaughter  has  been  held  to 
be  a  crime  involving  "moral  turpitude"  within  the  meaning  of  such 
a  phrase  as  used  in  the  statutes,  the  reasoning  being  that  "moral"  as 
here  used  is  tautological,  and  that  turpitude,  as  meaning  inherent 
baseness,  vileness,  or  depravity,  is  comprehended  by  the  intentional 
taking  of  human  life  contrary  to  law.*  Before  either  party  can  claim 
a  dissolution  of  the  marriage  on  the  ground  of  the  commission  of  a, 
crime  it  must  be  shown,  and  it  is  generally  expressly  so  provided  by 
the  statute,  that  the  party  charged  has  actually  been  convicted.'  But 
where  the  statute  provides  that  when  either  party  shall  be  sentenced 
to  imprisonment  for  life  the  marriage  shall  be  thereby  absolutely 
dissolved,  without  any  judgment  of  divorce  or  other  legal  process, 
it  is  self  executing,  and  such  a  conviction  ipso  facto  dissolves  the 
marriage,  nothing  whatever — neither  judgment  of  divorce  nor  other 
legal  proceedings — remaining  to  be  done  to  make  the  dissolution 
operative.  Hence  the  subsequent  reversal  of  the  sentence  on  account 
of  error  and  not  for  want  of  jurisdiction  does  not  restore  the  marriage 
relation.*  Under  a  provision  that  a  divorce  must  be  denied  where 
the  cause  is  conviction  of  a  felony  and  the  action  is  not  brought 
within  a  specified  time  after  final  judgment  and  sentence  it  is  proper 
for  the  court  sua  spdnte  to  dismiss  the  action  when  it  is  not  brought 
in  time.' 

19.  Note:  Ann.  Gas.  1912C  656.  Note:  31  L.R.A.  515. 

20.  Evans  v.   Evans,  42  Minn.  31,       3.  Note:  31  L.R.A.  520. 

44  N.  W.  524,  7  L.R.A.  448.  4.  HoUoway  v.  HoUoway,  126  6a. 

1.  Note:  31  L.R.A.  515.  459,  55  S.  E.  191,  115  A.  S.  R.  102,  7 

2.  HoUoway  v.  HoUoway,  126  Ga.   Ann.  Gas.  1164,  7  L.R.A.(N.S.)   272. 
459,  55  S.  E.  191, 115  A.  S.  R.  102,  7       5.  Note:  31  L.R.A.  518. 

Ann.  Gas.  1164,  7  L.R.A.(N.S.)  272;  6.  State  v.  Duket,  90  Wis.  272,  63 
Franklin  v.  Franklin,  40  Mont.  348,  N.  W.  83,  48  A.  S.  R.  928,  31  L.R.A. 
106  Pae.  353,  20  Ann.  Cas.  a39,  26  515. 

L.R.A.(N.S.)  490.  :  7.  Franklin  v,  Frauldin,  40   Mont 
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94.  Time  of  Commission  of  Crime  or  Imprisonment. — Some  statr 
utes  expressly  provide  that  a  divorce  may  be  granted  for  conviction 
of  crime  though  the  crime  was  committed  before  the  marriage.*  But 
it  has  been  held  that  where  the  marriage  took  place  after  conviction 
and  before  sentence  a  divorce  was  properly  denied,  the  reason  given 
for  this  holding  being  that  to  entitle  one  to  relief  in  a  divorce  court 
the  party  must  come  with  clean  hands  and  shall  not  be  allowed  to 
complain  of  what  he  knew  or  might  have  known  at  the  time  of  the 
marriage.'  A  statute  providing  that  an  action  for  divorce  must  be 
brought  within  a  certain  time  "next  after  the  doing  of  the  act  com- 
plained of"  has  been  held  not  to  apply  to  an  action  for  divorce  on 
the  ground  that  the  defendant  was  convicted  and  imprisoned  for  a 
felony,  as  the  statute  evidently  had  reference  to  actions  for  divorce 
because  of  the  commission  of  some  act  set  out  in  the  statute,  and  the 
act  in  question — ^the  condemnation  for  felony — ^was  rather  the  act  of 
the  state  than  of  the  husband,  though  it  was  the  consequence  of  his 
criminal  act." 

95.  Effect  of  Appeal,  Pardon  or  Commutation. — Where  the  con- 
viction of  crime  is  made  a  ground  for  divorce  through  judicial  pro- 
ceedings, the  better  view  seems  to  be  that  if  the  conviction  is  appealed 
from  it  cannot  be  regarded  as  a  ground  for  divorce  pending  the 
appeal,**  unless  the  statute  ipso  facto  dissolves  the  marriage  on  con- 
viction,** or  provides  for  divorce  for  sentence  and  imprisonment  for 
a  certain  length  of  time  and  the  defendant  serves  that  time  pending 
an  appeal.**  With  respect  to  the  effect  of  a  pardon  the  statutes  in 
many  jurisdictions  expressly  provide  that  a  pardon  does  not  revive 
the  marriage  relation  or  restore  conjugal  rights;  **  and  the  fact  that 
the  convicted  spouse  has  been  granted  a  pardon  would  not,  of  course, 
deprive  the  other  spouse  of  his  or  her  right  to  a  divorce  on  account 
of  such  conviction.  Under  other  statutes  the  right  to  a  divorce  is 
made  to  depend  on  the  nongranting  of  a  pardon  within  a  certain 
time,  but  the  commutation  of  the  sentence  is  not  equivalent  to  a 
pardon  thereunder  and  therefore  does  not  relieve  the  convicted  party 
from  the  consequences  attached  to  the  conviction  as  a  ground  for 
divorce.**  In  some  jurisdictions  the  statutes  fail  to  provide  with 
regard  to  the  effect  of  the  pardon  of  the  convicted  spouse.  In  such 
cases,  while  there  is  some  authority  to  the  contrary,  the  better  view 

348,  106  Pac.  353,  20  Ann.  Cas.  339,  12.  State  v.  Duket,  90  Wis.  272,  63 

26  L.R.A.(N.S.)  490.  N.  W.  83,  48  A.  S.  R.  928,  31  L.R.A. 

See  infra,  par.  169.  515. 

8.  Note:  31  L.R.A.  520.  13.  Note:  31  LJI.A.  519. 

9.  CasweU  v.  CasweU,  64  Vt.  557,  24  14.  Note:  31  L.R_A.  519.    As  to  the 
Atl.  988,  33  A.  S.  R.  943.  effect  of  executive  clemency  generally, 

10.  Davis  V.  Davis,  102  Ky.  440,  43  sec  Pardon,  Reprieve,  and  Amnesty. 
8.  W.  168,  39  L.R.A.  403.  16.  Notes:  31  L.R.A.  519;  7  Ann. 

llyNote:  31  L.R.A.  518.  Cas.  1166. 
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is  that  the  pardon  of  the  convict  does  not  deetioj  the  right  to  » 
divorce  declared  by  statute  to  arise  on  conviction  and  sentonce,  though 
it  restores  the  convict  so  far  as  the  pubUc  is  concerned  to  the  position 
he  occupied  before  the  conviction.  He  is  no  longer  infamous;  he 
may  vote,  hold  office,  and  perform  other  public  functions.  But  rights 
which  have  accrued  to  individuals  as  a  result  of  the  conviction  «ire  not 
affected.*' 

96.  Conviction  in  Another  Jurisdiction. — In  some  few  states  the 
statutes  declare  that  conviction  and  sentence  in  another  state  or  coun- 
try than  that  in  which  the  divorce  is  sought  is  sufficient  to  authorize 
a  divorce.*'  In  the  absence  of  such  an  express  provision,  however, 
the  statutes  are  generally  construed  as  embracing  only  a  conviction 
in  the  courts  of  the  state  in  which  the  divorce  is  sought.**  Thus,  a 
statute  providing  that  a  divorce  may  be  decreed  "when  either  party 
has  been  sentenced  to  confinement  at  hard  labor  for  life,  or  for  five 
years  or  more,  in  the  state  prison,  or  in  a  jail  or  house  of  correction," 
does  not  authorize  a  divorce  where  the  conviction  and  imprisonment 
was  in  another  state.**  So  it  has  been  held  that  the  statute  did  not 
apply  to  causes  of  conviction  and  sentence  to  a  penitentiary  out  of 
the  state,  the  language  of  the  statute  being  "that  if  any  person,  being 
husband  or  wife,  has  been,  or  shall  be,  convicted  of  any  crime,  which 
by  the  laws  of  this  state  is  declared  to  be  a  felony,  and  sentenced  to 
confinement  in  the  penitentiary,"  the  same  shall  be  a  good  cause  for 
a  divorce  from  the  bonds  of  matrimony,  though  the  crime  commit- 
ted was  a  felony  under  the  laws  of  both  states.*'  Presumptions  as 
to  foreign  laws  are  generally  confined  to  those  states  and  countries 
in  which  the  common  law  is  the  law  of  the  land,  but  even  then 
they  do  not  extend  to  such  statutory  enactments  as  are  penal  in  their 
nature.  The  courts  will  not  generally  presume  the  existence  in  a 
foreign  country  of  a  statute,  law,  or  custom  authorizing  a  divorce 
on  the  gfound  of  the  husband's  conviction  and  sentence  for  an  offense 
where  such  conviction  and  sentence  were  without  notice  or  hearing 
and  two  years  after  the  husband  and  his  wife  and  family  had  left 
that  country  and  become  permanent  residents  of  the  United  States.* 

Adultery 

97.  In  GeneraL-^In  England  adultery  was  regarded  by  the  eccle- 
siastical courts  as  a  ground  for  divorce  a  mensa  et  thoro,  and  under 

16.  HoUoway  ▼.  HoUoway,  126  Ga.  151,  23  N.  E.  732,  21  A.  S.  E.  437.  6 
459,  55  S.  E.  191,  115  A.  S.  R.  102,  L.R.A.  632. 

7  Ann.  Cas.  1164  and  note,  7  L.R.A.  Note:  31  L.R.A.  519. 

(N.S.)  272  and  note.                    '  19.  Leonard  v.  Leonard,  151  Man. 

See    generally    Pardon,    Reprievb,  151,  23  N.  E.  732,  21  A.  S.  E.  437,  6 

4HD  Amnesty.  L.R.A.  632. 

17.  Note:  31  L.R.A.  519.  20.  Note:  31  L.R.A.  519. 

18.  Leonard  v.  Leonard,  151  Mass.  1.  St.    Sure  v.   LindsMt,  82  Wk. 
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the  act  of  1857  the  adultery  of  the  wife  was  made  a  ground  for  divorce 
a  vinculo  matrimonii,  but  the  adultery  of  the  husband  was  not  made 
•  a  ground  for  such  a  divorce  unless  accompanied  with  a  living  in 
adultery  or  such  cruel  treatment  of  the  wife  as  would  have  been  cause 
for  a  divorce  a  mensa  et  thoro  under  the  ecclesiastical  law.  Under 
the  Spanish  law  to  constitute  a  ground  for  divorce  the  adultery  of 
the  husband  must  be  accompanied  by  public  scandal  and  disgrace 
of  the  wife;  but  it  has  been  held  that  such  ground  was  established 
by  testimony  that  the  husband  abandoned  his  wife,  excluded  her 
from  his  house,  and  formed  open  illicit  relations  with  three  other 
women  who  bore  him  a  family  of  children.*  In  this  country  a  dis- 
tinction between  the  adultery  of  the  wife  and  of  the  husband  has 
been  made  in  some  of  the  statutes.*  But  as  a  general  rule  no  such 
distinction  is  made;  either  party  is  given  the  right  to  an  absolute 
divorce  for  the  adultery  of  the  other ;  and  while  it  may  be  true  that 
the  consequences  of  the  wife's  adultery  may  be  more  serious  to  the 
family  relation  by  reason  of  the  risk  of  introducing  spurious  offspring, 
nevertheless  the  statutes  generally  recognize  no  distinction  between 
the  husband  and  the  wife  in  respect  to  the  gravity  of  marital  offenses 
when  considered  as  grounds  for  divorce,  both  parties  standing  alike 
before  the  law.*  The  crime  of  adultery  at  common  law  could  be 
committed  only  upon  the  person  of  a  married  woman,*  but  as  a 
ground  for  divorce  both  under  the  canonical  law  as  administered  in 
the  ecclesiastical  courts  and  under  the  general  terms  of  the  statutes, 
it  includes  sexual  intercourse  between  the  husband  and  a  woman  other 
than  his  wife  though  such  woman  is  unmarried.'  It  seems,  however, 
that  it  must  be  voluntarily  and  knowingly  committed,  so  that  it  is  not 
committed  where  the  party  is  compelled  by  force  or  ravishment  or 
where  through  mistake  the  wife  has  intercourse  with  a  man  not  her 
husband  she  believing  him  to  be  her  husband,  or  where  she  marries 
another  man  in  the  belief  that  her  former  husband  is  dead  and  dur- 
ing the  continuance  of  this  belief  lives  in  matrimonial  intercourse 
with  him',  or  where  after  a  formal  divorce  a  party  thereto  supposes 
it  to  be  valid  when  it  is  void  for  facts  not  known  and  cohabitation 
is  had  under  a  second  marriage.  But  if  no  decree  of  divorce  has  in 
fact  been  rendered  cohabitation  under  a  second  marriage  under  the 
belief  in  the  existence  of  such  a  decree  constitutes  adultery,  though 
the  wife  acts  on  the  information  of  counsel  and  though  the  decree 

346,  52  N.  W.  308,  33  A.  S.  R.  56, 19  C.  170,  38  S.  E.  731,  83  A.  S.  E.  666. 
L.RJ^..  515.  4.  Cumming  v.  Cumming,  135  Mass. 

2.  De  La  Rama  V.  De  La  Rama,  201  386,  46  Am.  Rep.  476. 

U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L.  6.  See  Adultery  (as  a  ceime),  vol. 

ed.)  765.  1,  p.  633. 

3.  Tew  v.  Tew,  80  N.  C.  316,  30  6.  State  v.  Ijoah,  16  N.  J.  L.  380,  32 
Am.  Rep.  84;Setzer  v.  Setzer,  128  N.  Am.  Dec.  397. 
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is  thereafter  rendered.'  And  it  has  been  held  that  if,  after  long  con- 
tinued desertion  by  her  husband,  a  wife  in  good  faith  marries  again 
and  after  the  return  of  her  husband  continues  to  live  with  her 
second  husband,  she  then  becomes  guilty  of  adultery  which  may 
be  set  up  as  a  r^riminatory  defense  by  the  husband  in  an  action 
for  a  divorce  by  the  wife  for  the  husband's  adultery  and  deeerticHi.* 
It  has  sometimes  been  supposed  that  if  a  man  chooses  to  marry  an 
unchaste  woman  he  cannot  afterwards  free  himself  from  her  by  rea- 
son of  her  subsequent  unchastity;  but  there  is  no  such  law.  What- 
ever the  previous  life  of  a  woman  may  have  been,  if  she  break  the 
conditions  of  marriage  her  husband  is  entitled  to  claim  its  dissolu- 
tion ;  *  and  it  has  been  held  that  the  fact  that  a  man  had  illicit  sexual 
relations  with  his  wife  before  marriage  and  even  married  her  while 
she  was  an  inmate  of  a  house  of  prostitution  does  not  destroy  his 
right  to  a  divorce  for  her  refusal  to  leave  such  house,,  and  continued 
acts  of  adultery.** 

98.  Effect  of  Separation,  Desertion,  or  Divorce  a  Hensa  et  Thoro. — 
Living  apart  by  agreement  is  no  bar  to  a  suit  for  divorce  brought  by 
either  spouse  against  the  other  on  the  ground  of  adultery.  A  volun- 
tary separation  is  not  a  Ucense  to  commit  adultery,  and  it  is  uniformly 
held  that  in  case  of  adultery  under  such  circumstances  the  innocent 
party  may  have  a  remedy  against  the  other  in  a  suit  for  a  divorce.** 
Accordingly  it  has  been  held  that  a  divorce  will  not  be  denied  to  a 
man  in  case  of  his  wife's  adultery  by  reason  of  the  fact  that  he  mar- 
ried her  while  under  arrest  on  bastardy  process,  merely  to  have  the 
child  bom  in  wedlock  and  on  an  agreement  with  her  that  they  should 
never  live  together,  which  they  have  kept.**  It  is  also  held  that  it 
is  no  defense  that  the  defendant  wife  was  wilfully  deserted  by  the 
plaintiff,**  or  that  she  was  justified  in  separating  from  her  husband 
on  account  of  ill  treatment  which  was  not  such  as  to  entitle  her  to  a 
divorce  though  she  had  obtained  a  decree  for  separate  maintenance 
in  the  proceedings  for  which  the  husband  did  not  plead  the  adultery 

7.  Gordon  v.  Gordon,  141  111.  160,  Galusha,  116  N.  T.  635,  22  N.  E.  1114, 
30  N.  E.  446,  33  A.  S.  R.  294,  21  15  A.  S.  R.  453,  6  L.R.A.  487.  See 
L.R.A.  387,  also  Clark  v.  Fasdick,  118  N.  Y.  7,  22 

8.  Mathewson  v.  Mathewson,  18  R.  N.  E.  1111,  16  A.  S.  R.  733,  6  L.R.A. 
I.  456,  28  Atl.  801,  49  A.  S.  R.  782.      132. 

9.  Note:  23  L.R.A.(N.S.)  240.  12.  Franklin  v.  Franklin,  154  Mass. 

10.  Roote  V.  Roote,  33  App.  Cas.  515,  28  N.  E.  681,  26  A.  S.  R.  366,  13 
(D.  C.)   398,  23  L.R.A.(N.S.)  240.       L.R.A.  843. 

11.  FrankUn  v.  Franklin,  154  Mass.  13.  Richardson  v.  Richardson,  4 
515,  28  N.  E.  681,  26  A.  S.  R.  266,  13  Port.  (Ala.)  467,  30  Am.  Dec.  538; 
L.R.A.  843;  Watts  v.  Watts,  160  Mass.  Dupont  v.  Dupont,  10  la.  112,  74  Am. 
464,  36  N.  E.  479,  39  A.  S.  R.  509  and  Dec.  378;  Ellett  v.  EUett,  157  N.  C. 
note,  '23  L.R.A.  187;  Freeman  v.  Free-  161,  72  S.  E.  861,  Ann.  Cas.  1913B 
man,  82  N.  J.  Eq.  360,  88  Atl.  1071,  1215,  39  L.R.A.(N,S.)  1135  and  note 
49    L.R.A.(N.S.)    1042;    Galusha    v.  Note:  83  A.  S.  R.  668. 
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subsequently  charged  as  the  basis  of  his  divorce  suit,**  or  that  the 
plaintiff  maliciously  turned  his  wife  out  of  doors  and  thus  gave  her 
a  right  of  action  for  separate  maintenance.**  On  the  other  hand 
under  a  statute  providing  that  marriages  may  be  dissolved  on  the 
application  of  the  "injured"  party  for  the  cause  of  adultery  if  either 
■  party  shall  separate  from  the  other  and  live  in  adultery  or  if  the  wife 
shall  commit  adultery,  it  has  been  held  that  where  the  husband 
wrongfully  separates  from  his  wife  he  is  not  entitled  to  a  divorce  for 
the  wife's  subsequent  adultery.**  And  it  has  also  been  held  that  where 
the  wife  deserted  the  husband  and  thereafter  he  committed  adultery, 
her  desertion,  though  not  available  as  a  defense  in  recrimination 
because  the  desertion  had  not  been  for  a  sufficient  time,  was  ground 
for  restricting  her  relief  to  a  divorce  a  mensa  et  thoro.*'  Though  a 
wife  has  been  awarded  a  divorce  a  mensa  et  thoro  her  subsequent 
adultery  may  afford  a  ground  for  an  absolute  divorce  in  favor  of  her 
husband.**  If  the  misconduct  of  the  plaintiflF  spouse  has  been  such 
as  to  entitle  the  defendant  to  a  divorce  either  on  the  ground  of  deser- 
tion or  cruel  treatment  the  defending  spouse  may  set  up  such  con- 
duct as  a  defense,  by  way  of  recrimination.** 

99.  Insanity  of  Wife  as  Defense. — ^The  position  has  been  taken 
that  the  adultery  of  an  insane  wife  is  ground  for  divorce  and  that 
her  insanity  is  no  defense.  The  chief  reason  given  for  this  position 
is  that  through  the  adultery  of  the  wife  though  insane  the  danger  of 
spurious  issue  is  incurred,  and  it  is  stated  that  the  adultery  of  an 
insane  husband  would  not  involve  this  danger  and  hence  is  not 
ground  for  divorce.**  This  distinction,  however,  is  not  logical.  On 
the  same  theory  the  husband  would  be  entitled  to  a  divorce  from  his 
wife  because  of  a  rape  committed  on  her  or  where  connection  was 
had  with  her  through  fraud.  In  either  of  those  cases  there  would 
be  the  same  danger  of  spurious  issue  as  in  case  of  adultery  committed 
while  she  was  insane.  And  further,  if  the  danger  of  spurious  issue 
is  the  real  ground  on  which  a  divorce  for  adultery  by  the  wife  is  to 
be  allowed,  it  would  seem  that  there  ought  to  be  no  divorce  in  the 
absence  of  issue.  But  the  gist  of  the  offense  is  not  the  danger  of  issue 
but  unfaithfulness  to  the  marriage  vow,  and  if  the  wife  does  not  vol- 

14.  Watts  V.  Watts,  160  Mass.  464,       Note:  83  A.  S.  R.  668. 

36  N.  E.  479,  39  A.  S.  R.  509,  23       17.  Conant  v.  Conant,  10  Cal.  249, 

L.R.A.  187.  70  Am.  Dec,  717, 

15.  Ellett  V,  Ellett,  157  N.  C.  161,       18.  Caricns  v.  Cariens,  50  W.  Va. 
72  S.  E.  861,  Ann.  Gas.  1913B  1215,  113,  40  S.  E.  335,  55  L.R.A.  930, 

39  L.R.A.(N.S.)  1135.  19.  See  infra,  par.  180  et  seq. 

16.  Tew  V.  Tew,  80  N.  C.  316,  30      20.  Matchin  v.  Matchin,  6  Pa.  St. 
Am.  Rep.  84.     This  decision  is  how-  332,  47  Am.  Dec.  466. 

ever  expressly  disapproved  and  in  e£-  See  snpra,  par.  97,  as  to  the  distinc- 
fect  overmled  in  EUett  v.  Ellett,  157  tion  made  in  some  jurisdictions  be- 
N,  C.  161,  72  S.  E.  861,  Ann.  Cas.  tween  the  adultery  of  the  wife  and  that 
1913B  1215,  39  L.R.A.(N.S.)  1135.       of  the  husband. 
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untarily  indulge  in  illicit  intercourse  she  is  certaiinly  not  morally 
guilty  of  any  violation  of  her  obligations,  though  intercourse  doee 
take  place  by  force  or  fraud,  or  by  taking  advantage  of  her  insanity. 
By  the  overwhelming  weight  of  authority  this  position  has  been  dis- 
tinctly and  vigorously  repudiated,  and  in  case  of  the  adultery  of 
an  insane  wife  the  husband  is  held  not  to  be  entitled  to  a  divorce.* 
The  broad  rule  has  been  laid  down  that  a  spouse  who  is  insane  can- 
not be  guilty  of  conduct  that  will  constitute  a  cause  for  divorce  in 
favor  of  the  other,  for  the  reason  that  he  or  she  is  incapable  of  inten- 
tionally doing  or  committing  any  act  that  will  constitute  a  ground 
for  divorce.*  It  seems,  however,  that  nymphomania,  consisting  of  a 
morbid,  uncontrollable  sexual  desire,  would  not  be  deemed  such  insan- 
ity on  the  part  of  the  wife  as  would  excuse  her  adultery  as  a  cause 
for  divorce.*  Where  the  wife  was  sane  at  the  time  of  the  commission 
of  adultery  her  subsequent  insanity  does  not,  at  least  in  this  country, 
affect  the  husband's  right  to  a  divorce,*  but  the  prior  adjudication  of 
the  wife's  insanity  is  prima  facie  evidence  of  her  insanity  at  the  time 
of  the  adultery,  which  presumption,  however,  is  not  conclusive  and 
may  be  rebutted  by  showing  her  sanity  at  the  time  of  her  adultery.' 
100.  Admissibility  of  Evidence  in  GeneraL — The  general  principles 
as  to  the  privilege  of  a  witness  not  to  be  forced  to  testify  to  mat- 
ters which  will  tend  to  incriminate  or  degrade  him  or  her  apply 
in  proceedings  for  a  divorce ; '  and  it  has  been  held  that  if  a  witness 
has  inadvertently  and  without  understanding  his  or  her  rights  given 
testimony  as  to  part  of  a  transaction  tending  to  show  adultery  with 
one  of  the  parties,  the  court  may  strike  it  out  and  permit  the  witness 
to  refuse  to  answer  further  as  to  the  matter.'  So  also  it  has  been 
held  that  a  bill  for  a  divorce  praying  discovery  from  the  defendant 
whether  she  has  committed  adultery  since  her  marriage  and  with 
whom,  etc.,  was  objectionable.*  If  the  wife  has  given  birth  to  a 
child  and  the  claim  of  adultery  is  based  on  lack  of  access  by  the 
husband,  the  general  rule  that  neither  the  husband  nor  the  wife  is 
competent  to  prove  the  fact  of  nonaccess  during  wedlock  applies  and 
the  husband  is  not  competent  to  testify  to  the  fact  that  he  had  no  sex- 
ual intercourse  with  his  wife  at  or  about  the  time  the  child  was  begot- 

1.  Nichols  V.  Nichols,  31  Vt.  328,  73  availability  of  insanity  of  the  defend- 
Am.  Dec.  352.  ing  spouse  as  a  defense. 

Notes:  47  Am.  Dec.  469;  34  L.R.A.  5.  Note:  34  L.R.A.  163. 

162.  6.  See  Witnesses,  as  to  the  general 

2.  Kirkpatrick   ▼.    Eirkpatriek,   81  privilege  against  sdf-incrimination  or 
Neb.  627, 116  N.  W.  499, 129  A.  S.  R.  self-degradation. 

708,  16  L.R.A.(N.S.)  107L  7.  Note:  59  Am.  Dec.  154. 

3.  Note:  34  L.R.A.  163.  8.  Marsh  v.  Marsh,  16  N.  J.  Eq.  39L 

4.  Note:  34  L.R.A.  163.  84  Am.  Dec.  164. 
See  infra,  par.  166,  as  to  the  general 
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ten.'  It  has  been  held  that  evidence  of  the  conviction  of  the  defendant 
in  a  criminal  prosecution  for  adultery  is  admissible  to  prove  his  or  her 
guilt  in  an  action  by  the  other  spouse  for  a  divorce  on  the  ground 
of  adultery.*'  This  seems  contrary  to  the  rule  as  stated  by  Greenleaf 
(Greenl.  Ev.  §  537),  that  "as  a  general  rule  a  verdict  and  judg- 
ment in  a  criminal  case,  though  admissible  to  establish  the  fact  of 
the  mere  rendition  of  the  judgment,  cannot  be  given  in  evidence 
in  a  civil  action  to  establish  the  facts  on  which  it  was  rendered." 

101.  Proof  of  Adulterous  Disposition  or  Infatuation  with  Alleged 
Paramour. — ^The  intent  and  disposition  of  the  parties  towards  each 
other  give  character  to  their  relations,  and  can  be  ascertained  only 
from  the  acts  and  declarations  of  the  parties.  It  is  true  that  the  fact 
to  be  proved  is  the  existence  of  a  criminal  disposition  at  the  time 
of  the  act  charged;  but  the  indications  by  which  it  is  proved  may 
and  ordinarily  do  extend  over  a  period  of  time  both  anterior  and 
subsequent  to  it.  The  rules  governing  human  conduct,  and  known 
to  common  observation  and  experience,  are  applied  in  these  cases  as 
in  all  other  investigations  of  fact.  So  it  is  a  general  rule  that  evi- 
dence haNing  a  logical  tendency  to  prove  an  adulterous  disposition 
or  infatuation  between  the  defendant  and  his  or  her  alleged  paramour 
is  admissible.**  This  rule  admits  evidence  of  acts  both  prior  and 
subsequent  to  the  adultery  charged,**  even  including  acts  with  the 
alleged  paramour  occurring  prior  to  the  marriage  of  the  parties.** 
The  limitation  of  the  rule  is  that  the  acts  sought  to  be  shown  must 
be  sufficiently  significant  in  character  and  near  enough  in  point  of 
time  to  lead  the  guarded  discretion  of  a  reasonable  and  just  man  to 
a  belief  in  the  existence  of  this  important  element  in  the  ultimate 
fact  to  be  proved.  An  adulterous  disposition  existing  in  two  persons 
towards  each  other  is  commonly  of  gradual  development;  it  must 
have  some  duration,  and  does  not  suddenly  subside.  When  once 
shown  to  exist,  a  strong  inference  arises  that  it  has  had  and  will 
have  continuance,  the  durdtion  and  extent  of  which  may  be  usually 
measured  by  the  power  which  it  exercises  over  the  conduct  of 
the  parties.  It  is  this  character  of  permanency  which  justifies  the 
inference  of  its  existence,  at  any  particular  point  of  time,  from 
facts    illustrating   the   preceding   or   subsequent    relations    of    the 

9.  Chamberlain  v.  People,  23  N.  T.  479;  Taft  v.  Taft,  80  Vt.  256,  67  Atl. 
85,  80  Am.  Dec.  255.  703,  130  A.  S.  R.  984,  12  Ann.  Cas. 

10.  Anderson  v.  Anderson,  4  Greenl.  959. 

(Me.)  100,  16  Am.  Dec.  237  and  note.       12.  Thayer  v.  Thayer,  101  Mass.  Ill, 

11.  Houlton  v.  McGuirk,  122  La.  100  Am.  Dec.  110  and  note;  Taft  v. 
359,  47  So.  681, 16  Ann.  Cas.  1117  and  Taft,  80  Vt.  256,  67  Atl.  703,  130  A. 
note;  Schwab  v.  Schwab,  96  Md.  592,  S.  R.  984,  12  Ann.  Cas.  959. 

54  AU.  653,  94  A.  S.  R.  598;  Thayer       Note:  16  vlnn.  Cas.  1118. 
V.   Thayer,  101  Mass.  Ill,  100  Am.       13.  Brooks    v.    Brooks,    145    Mass. 
Dec  110  and  note;  Toole  v.  Toole,  112  574,  14  N.  E.  777, 1  A.  S.  R.  485. 
N.  C.  152,  16  S.  E.  912,  34  A,  S.  R. 

325 


Digitized  by 


Google 


ii  102,  103  DIVORCE  AND  SEPARATION  »  E.  C.  L. 

parties.**  Evidence  of  the  husband's  commands  to  the  wife  in  the 
presence  of  a  third  person  prohibiting  her  association  with  the  alleged 
paramour,  and  of  her  clandestine  violation  of  the  command,  has  been 
held  admissible  as  tending  to  show  her  infatuation  with  the  alleged 
paramour.^*  But  according  to  the  weight  of  authority  evidence  of 
immoral  or  indiscreet  conduct  on  the  part  of  the  defendant  with  men 
other  than  those  with  whom  adultery  is  directly  charged  is  not  admis- 
sible,*' though  there  is  authority  to  the  contrary.*' 

102.  Proof  of  Other  Acts  of  Adultery. — It  is  sufficient  in  a  bill  for 
divorce  for  adultery  to  charge  the  offense  as  having  been  committed 
with  one  or  more  persons  unknown  to  the  plaintiff,  but  when  pos- 
sible the  time,  place,  and  person  with  whom  the  act  was  committed 
must  be  stated.**  Where  the  particular  person  is  named  evidence 
of  adultery  with  other  persons  is  not  generally  admissible.*'  So  also 
it  has  been  held  that  under  a  general  charge  of  adultery  with  per- 
sons unknown,  proof  of  acts  of  adultery  committed  after  the  filing 
of  the  Ifbel  is  inadmissible.**  But  on  a  charge  or  issue  of  adultery 
with  a  particular  person  at  a  particular  time  and  place,  to  prove 
the  fact  of  such  adultery  it  is  generally  recognized  that  it  is  compe- 
tent to  prove  other  acts  of  adultery  to  show  the  nature  of  the  inter- 
course between  the  parties  at  the  time  when  the  adultery  charged  in 
the  bill  or  libel  was  alleged  to  have  been  committed ;  *  and  this  is 
true  whether  the  evidence  relates  to  other  acts  of  adultery  before  or 
after  the  act  relied  on  as  ground  for  the  divorce,*  the  rule  being 
the  same  as  when  an  adulterous  disposition  is  sought  to  be  shown,* 
and  the  same  on  principle  as  that  admitting  evidence  of  other  acts 
of  adultery  in  prosecutions  for  adultery.* 

103.  Admissibility  of  Admissions  and  Confessions. — ^In  the  absence, 
of  statutory  provision  to  the  contrary  the  admissions  of  the  defendant 
would  be  competent  to  prove  adultery  on  his  or  her  part.'  In  some 
instances,  however,  the  statutes  have  provided  expressly  or  in  effect 

14.  Thayer   v.   Thayer,   101   Mass.      1.  Thayer  v.  Thayer,  101  Mass.  Ill, 
111,  100  Am.  Dee.  110.  100  Am.  Dee.  110  and  note;  Taft  v. 

15.  Toole  V.  Toole,  112  N.  C.  152,  Taft,  80  Vt.  256,  67  Atl.  703,  130  A. 
16  S.  E.  912,  34  A.  S.  B.  479  and  note.  S.  R.  984, 12  Ann.  Gas.  959.    See  also 

16.  Note:  16  Ann.  Gas.  1119.  State   v.   Bridgman,  49  Vt.  202,  24 

17.  Houlton   V.   McGuirk,   122   La.  Am.  Rep.  124. 

359,  47  So.  681,  16  Ann.  Gas.  1117  2.  Taft  v.  Taft,  80  Vt.  256,  67  AtL 

and  note.  703,  130  A.  S.  R.  984,  12  Ann.  Gas. 

18.  See  infra,  par.  219  et  seq.  959. 

19.  Adams  v.  Adams,  20  N.  H.  299,  S.  See  supra,  par.  101. 

51  Am.  Dec.  219;  People  v.  Teal,  196  4.  See  Adui/fert,  vol.  1,  p.  646. 

N.  Y.  372,  89  N.  E.  1086, 17  Ann.  Gas.  5.  Burke  v.  Burke,  44  Kan.  307,  24 

1175,  25  L.R.A.(N.S.)  120;  Germond  Pac.  466,  21  A.  S.  R.  283;  Miller  v. 

V.  Germond,  6  Johns.  Gh.  (N.  Y.)  347,  Miller,  2  N.  J.  Eq.  139,  32  Am.  Dec 

10  Am.  Dec.  335.  417;  Gross  v.  Cross,  3  Paige  (N.  Y.) 

20.  Adams  v.  Adams,  20  N.  H.  299,  139,    23    Am.    Dec.   778;    Trough   v. 
51  Am.  Dec.  219.  Trough,  59  W.  Va.  464,  53  S.  E.  630, 
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that  the  declarations  or  confesBions  of  neither  party  shall  be  received  in 
evidence  to  prove  the  adultery,*  and  this  effect  has  been  given  to  a  stat- 
ute prohibiting  the  entry  of  decrees  of  divorce  pro  confeeso  or  by  de- 
fault.' On  the  other  hand  the  object  of  statutory  restrictions  on  the 
admissibility  of  such  declarations  and  confessions  has  been  said  to  be 
the  exclusion  of  confidential  communications  between  husband  and 
wife,  and  of  declarations  by  either  that  may  have  originated  in  a  con- 
spiracy between  them  to  manufacture  or  furnish  evidence  sufficient  to 
warrant  a  decree  of  divorce,  and  it  would  seem  that  when  there  is 
no  danger  of  opening  the  dooT  for  collusive  testimony  admissions 
by  either  the  husband  or  the  wife  to  or  in  the  presence  of  third 
persons  are  admissible,  especially  when  connected  with  other  evi- 
dence of  improper  relations.*  So  it  has  been  held  that  the  testimony 
of  a  third  party  as  to  the  request  of  the  wife  to  be  allowed  to  pay 
the  costs  of  a  prosecution  against  her  alleged  paramour  is  admissible, 
not  as  a  confession  of  her  guilt  but  as  a  circumstance  tending  to  show 
her  interest  in  and  association  with  him  and  to  corroborate  other 
testimony  as  to  adulterous  intercourse  with  him.'  The  admission 
and  confessions  of  the  paramour  not  made  in  the  presence  of  nor 
communicated  to  the  defending  spouse  are  not  admissible  to  prove  his 
or  her  adultery,"  though  they  have  been  held  competent  where  the 
foundation  indicated  was  laid.**  Where  the  confession  or  admission 
of  adultery  is  made  by  one  spouse  to  the  other  not  in  the  presence 
of  a  third  person  the  question  whether  evidence  thereof  is  admis- 
sible depends  upon  several  considerations  aside  from  the  general  ques- 
tion of  the  admissibility  of  admissions,  etc. ;  first,  whether  one  spouse 
is  a  competent  witness  in  such  suits,'*  second,  whether  a  confession 
by  one  spouse  to  the  other  of  his  or  her  adultery  is  a  privileged  com- 
munication,*' and  third,  whether  the  general  principle  as  to  the  exclu- 
sion of  evidence  regarding  privileged  communications  between  hus- 
band and  wife  extends  to  civil  actions  between  the  spouses.** 

104.  Evidence  of  Character. — It  is  a  general  rule  that  evidence  of 
good  character  is  not  admissible  in  civil  suits,*'  but  where  the  action 

115  A.  S.  R.  940,  8  Ann,  Cas.  837,  4  9.  Toole  v.  Toole,  112  N.  C.  152,  16 
L.R.A.(N.S.)  1185,  S.  E.  912,  34  A.  S.  R.  479. 

Note:  30  Am.  Dec.  547.  10.  Matchin  v.  Matchin,  6  Pa.  St. 

6.  Toole  V.  Toole,  112  N.  C.  152, 16  332,  47  Am.  Dee.  466. 

S.  E.  912,  34  A.  S.  R.  479;  Trough  v.  Note:  34  A.  S.  R.  482. 

Trough,  59  W.  Va.  464,  54  S.  E.  630,  11.  Toole  v.  Toole,  112  N.  C.  152, 

115  A.  S.  R.  940,  8  Ann.  Cas.  837,  4  16  S.  E.  912,  34  A.  S.  R.  479. 

L.R.A.(N.S.)  1185.  12.  See  infra,  par.  238. 

Note:  30  Am.  Dec.  549.  13.  See  Sanborn  v.  Gale,  162  Masa. 

7.  Trough  V.  Trough,  59  W.  Va.  464,  412,   38   N.   E.   710,  26  I*R.A.  864. 
53  S.  E.  630,  8  Ann.  Cas.  837,  115  A.  And  see  Witnesses. 

S.  R.  940,  4  LJi.A.(N.S.)  1185.  14.  See  Witnesses. 

8.  Toole  v.  Toole,  112  N.  C.  152, 16       16.  See  Evidence. 
S.  E.  912,  34  A.  S.  R.  479. 
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for  divorce  ia  based  on  the  charge  of  adultery  the  proceeding  is 
usually  regarded  as  more  or  less  criminal  in  its  nature,  and,  as  in 
criminal  prosecutions  proper,*'  it  is  commonly  held,  especially  where 
the  wife  is  the  party  charged  with  the  adultery,  that  evidence  of 
her  general  good  character  is  admissible  in  her  defense.*'  On  the 
other  hand  it  is  well  recognized  that  the  character  of  the  wife  for 
chastity  is  not  in  issue  so  as  to  render  admissible  against  her,  in  the 
first  instance,  evidence  of  her  reputation  for  unchastity.** 

105.  Weight  and  Sufficiency  of  Evidence  Generally. — ^As  to  the 
quantum  of  proof  required  to  establish  a  charge  of  adultery  the  pre- 
vailing rule  is  that  as  in  other  civil  cases  such  fact  need  be  proved 
only  by  a  preponderance  of  the  evidence ;  *•  and  it  has  been  held  error 
to  instruct  that  adultery  must  be  shown  by  evidence  which  is  "clear, 
cogent  and  convincing."  *•  A  fortiori  the  charge  need  not  be  proven 
beyond  a  reasonable  doubt,-  though  it  involves  a  crime.*  In  view  of 
the  impropriety  of  calling  children  of  tender  age  to  testify  against 
their  mother  to  establish  an  ofifense  against  her  chastity,  and  since 
the  testimony  of  such  children  to  acts  which  will  naturally  be  con- 
strued by  their  prepossessions  and  immature  and  incorrect  notions  is 
of  slight  value,  it  has  been  held  that  a  divorce  should  not  be  granted 
to  the  husband  for  the  adultery  of  the  wife  upon  the  sole  testimony  of 
young  children  of  the  parties.*  The  plaintiflF  must,  of  course,  prove 
the  acts  of  adultery  charged ;  •  subject,  however,  to  the  right  to  file 
amended  or  supplemental  pleadings.* 

106.  Circumstantial  Evidence. — Circumstantial  evidence  may  be 
sufificient  to  prove  the  alleged  adultery.'  As  said  by  Lord  Stowell 
in  an  early  English  case  (Loveden  v.  Loveden,  2  Hag.  Con.  2) :  "It 
is  not  necessary  to  prove  the  direct  fact  of  adultery ;  for,  being  com- 
mitted in  secret,  it  is  seldom  susceptible  of  proof  except  by  circum- 
stances which,  however,  are  sufficient  whenever  thpy  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  man  to  a  conclusion  of 

16.  See  Criminal  Law,  vol.  8,  p.  703,  130  A.  S.  R.  984,  12  Ann.  Cas. 
207  et  seq.  .  959. 

17.  O'Bryan  v.  O'Bryan,  13  Mo.  16,      Note:  Ann.  Cas.  1913B  1217. 

53  Am.  Dee.  128  and  note.  2.  Crowner   v.    Crowner,  44   Mich. 

18.  Note:  16  Ann.  Cas.  1119.  180,  6  N.  W.  198,  38  Am.  Rep.  245 
As  to  evidence  of  adulterous  disposi-  and  note. 

tion,  see  infra,  par.  101.  3.  Adams  v.  Adams,  20  N.  H.  299, 

19.  EUett  V.  EUett,  157  N.  C.  161,  51  Am.  Dec.  219. 

72  S.  E.  861,  Ann.  Cas.  1913B  1215  4.  See  infra,  par.  230  et  seq. 

and  note,  39  L.R.A.(N.S.)  1135;  Taft  5.  Richardson  v.  Richardson,  4  Port. 

V.  Taft,  80  Vt.  256,  67  Atl.  703,  130  (Ala.)  467,  30  Am.  Dec.  538;  Dunham 

A.  S.  R.  984, 12  Ann.  Cas.  959.  v.  Dunham,  162  lU.  589,  44  N.  E.  841, 

20.  EUett  V.  EUett,  157  N.  C.  161,  72  35  L.R.A.  70;  Matchin  v.  Matchin,  6 
S.  E.  861,  Ann.  Cas.  1913B  1215  and  Pa.  St.  332,  47  Am.  Dec.  466;  Taft 
note,  39  L.R.A.(N.S.)  1135.  v.  Taft,  80  Vt.  256,  67  Atl.  703,  130 

1.  Taft  V.  Taft,  80  Vt.  256,  67  Atl.   A.  S.  B.  984,  12  Ann.  Cas.  959. 
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goilt."  *  The  courts  must,  perforce,  take  such  evidence  as  the  nature 
of  the  case  permits — circumstantisil,  direct,  or  positive — and  bring  to 
bear  upon  it  the  experiences  and  observations  of  life  and  thus  weigh- 
ing it  with  prudence  and  care  give  effect  to  its  just  preponderance.' 
Still,  it  has  been  said  in  weighing  the  effect  of  such  evidence  that  it 
must  be  so  clear  and  strong  as  to  carry  conviction  of  the  truth  of  the 
charge,  and  if  it  does  no  more  than  raise  a  suspicion  of  chastity  it  is 
insuffident,^  and  that  the  circumstances  must  lead  to  it  not  only  by 
a  fair  inference  but  as  a  necessary  conclusion.®  When,  however,  adul- 
terous disposition  is  shown  to  exist  between  the  parties  at  the  time  of 
the  alleged  act,  then  mere  opportunity  together  with  comparatively 
slight  circumsttuices  showing  guilt  may  be  sufficient  to  justify  the 
inference  that  criminal  intercourse  has  actually  taken  place.**  That 
a  wife  associated  with  a  lewd  woman  has  been  held  insufficient  of 
itself  to  prove  that  she  was  guilty  of  adultery.** 

107.  Probatiye  Value  of  Admissions  and  Confessions. — ^While  the 
admissions  and  confessions  of  a  party  are  generally  admissible  to 
prove  his  or  her  adultery,*'  this  does  not  settle  the  question  as  to  the 
sufficiency  of  such  proof  to  establish  the  charge.  In  England  the 
ecclesiastical  courts  at  an  early  date  adopted  the  rule  laid  down  in 
the  canons  of  the  English  Church  in  the  year  1603,  that  the  confes- 
sions and  admissions  of  the  defending  spouse  were  not  sufficient  of 
themselves  to  establish  the  adultery.*'  It  seems,  however,  that  this  rule 
was  not  adopted  by  the  new  court  to  which  under  the  statute  of  1857 
was  transferred  jurisdiction  in  matrimonial  causes,  and  though  the 
great  danger  of  acting  on  the  uncorroborated  confessions  or  admissions 
of  the  defending  spouse  was  recognized  the  court  asserted  its  right  and 
duty  to  act  on  such  evidence  in  a  proper  case.**  In  many  instances 
in  this  cormtry  the  rule  of  the  ecclesiastical  courts  has  been  incorpo- 
rated in  the  statutes,*"  and  under  a  statute  providing  that  in  order 
to  prevent  collusion  between  the  parties  in  no  case  shall  the  confes- 
sion of  them  or  either  of  them  be  taken  or  received  as  evidence  in 
any  case  of  divorce,  it  has  been  held  that  though  the  apparent  inten- 
tion of  the  legislature  was  to  prevent  collusion  in  divorce  cases  and 
though  no  collusion  was  involved,  still  the  confession  of  the  defendant 

6.  Matchin  v.  Matchin,  6  Pa.  St.  332,       10.  Thayer  v.  Thayer,  101  Mass.  Ill, 
47  Am.  Dec.  466.    See  also  Thayer  v.  100  Am.  Dec.  110. 

Thayer,  101  Mass.  Ill,  100  Am,  Dec.  11.  Hu£E  v.  Huif,  73  W.  Va.  330,  80 

110;  Taft  V.  Taft,  80  Vt.  256,  67  Atl.  S.  E.  846,  51  L.R.A.(N.S.)  282. 

703,  130  A.  S.  R.  »84,  12  Ann.  Cas.  12.  See  supra,  par.  104. 

959.  13.  Richanlson    t.    Richardson,    4 

7.  Dunham  v.  Dunham,  162  111.  589,  Port.    (Ala.)    467,  30  Am.  Dec.  538 
44  N.  E.  841,  35  L.R.A.  70.  and  note. 

8.  Huff  V.  Huff,  73  W.  Va.  330,  80  14.  Note:  30  Am.  Dec.  546. 

S.  E.  846,  51  L.R.A.(N.S.)  282.  15.  Richardson     v.    Richardson,    4 

9.  Burke  v.  Burke,  44  Kan.  307,  24  Port.  (Ala.)  467,  30  Am.  Dec.  538  and 
Pac.  466,  21  A.  S.  R.  283.  note. 
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in  the  answer  to  the  adultery  charged  was  insufficient  to  prove  it.** 
Even  in  the  absence  of  statute  it  is  generally  recognized,  in  view  of 
the  interest  of  the  state  as  a  quasi  party  to  divorce  proceedings  *' 
and  in  order  to  prevent  collusive  divorces,  that  the  admissions  and 
confessions  of  the  defending  spouse  are  not  of  themselves  sufficient 
to  prove  his  or  her  adultery  so  as  to  warrant  a  divorce  on  that  ground 
in  the  absence  of  corroborative  evidence,**  though  it  seems  that  such 
admissions  or  confessions  may  be  sufficient  where  it  appears  that 
they  were  entirely  voluntary  and  that  there  was  a  total  lack  of  fraud 
or  collusion.**  The  weight  to  be  given  to  admissions  and  confes- 
sions of  the  defending  spouse  when  properly  received  in  evidence 
varies  of  course  according  to  the  circumstances  of  each  particular 
case.  When  connected  with  other  facts  they  may  be  entitled  to  the 
highest  consideration,  while  in  other  cases  they  may  be  treated  as  of 
no  significance.*"  Where  they  are  full,  confidential,  reluctant,  free 
from  suspicion  of  collusion,  and  corroborated  by  circumstances,  they 
may  rank  with  the  safest  proofs.*  But  that  a  confession  of  guilt  by 
the  wife  was  extorted  by  fear  of  her  husband  very  materially  lessens 
the  probative  effect  to  be  given  to  it,  and  positive  proof  that  a  confes- 
sion of  guilt  was  made  through  fear  is  not  required  on  the  part  of 
the  wife  in  order  to  negative  the  effect  of  the  confession,  but  it  may 
be  inferred  from  her  husband's  general  treatment  of  her.* 

108.  Doubtful  Acts,  Want  of  Affection  between  Spouses,  and  Oppor- 
tunity for  Sexual  Intercourse. — Such  interpretation  of  the  doubtful 
acta  of  the  defendant  should  be  adopted  as  is  consistent  with  inno- 
cence." When  the  facts  relied  on  are  capable  of  two  or  more  interpre- 
tations any  one  of  which  is  consistent  with  the  defendant's  innocence 
they  will  not  be  sufficient  to  establish  guilt,  for  though  it  is  not  neces- 
sary to  prove  the  fact  of  adultery  directly,  tdultery  must  be  the  only 
necessary  conclusion  from  the  facts  of  the  case.*  It  has  sometimes 
been  urged  that  the  same  measure  of  testimony  should  not  be  required 
to  establish  the  crime  of  adultery  against  a  husband  who  is  shown  to 
entertain  a  feeling  of  disgust  and  dislike  toward  his  wife,  as  against 
one  whose  daily  intercourse  is  of  the  most  friendly  and  harmonious 
description,  but  it  cannot  be  said  that  the  mere  existence  of  such  feel- 
ings will  authorize  a  court  to  infer  the  commission  of  such  an  offense 

16.  Richardson    v.    Richardson,    4  332,  47  Am.  Dec.  466. 

Port.  (Ala.)  467,  30  Am.  Dec.  538.  2.  MUler  v.  Miller,  2  N.  J.  Eq.  139, 

17.  See  snpra,  par.  12.  32  Am.  Dec.  417  and  note. 

18.  Miller  v.  Miller,  2  N.  J.  Eq.  139,  3.  Burke  v.  Burke,  44  Kan.  307,  24 
32  Am.  Dec.  417;  Matchin  v.  Matchin,  Pac.  466,  21  A.  S.  R.  283;  Skillman 
6  Pa.  St.  332,  47  Am.  Dec.  466.  v.  Skillman,  15  N.  J.  Eq.  478,  82  Am. 

Notes:  30  Am.  Dec.  546;  34  A.  S.   Dec.  279. 
R.  482.  4.  Burke  v.  Burke,  44  Kan.  307,  24 

19.  Note:  30  Am.  Dec.  548.  Pac.  466,  21  A.  S.  R.  283;  Skillman  v. 

20.  Note:30  Am.  Dec.  548.  SkiUman,  15  N.  J.  Eq.  478,  82  Am. 
X.  Matchin   v.   Matchin,   6   Pa.   St.   Dec.  279. 
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without  some  evidence  within  the  estahlished  rules.*  Proof  of  fre- 
quent opportunity  for  illicit  intercourse  without  proof  of  a  will  to 
improve  it  will  not  justify  an  inference  of  guilt.  It  must  be  shown 
that  the  parties  were  together  under  suspicious  circumstances  not 
readily  susceptible  of  explanation  except  on  the  assumption  of  the 
corrupt  design.*  That  tiie  wife  at  the  time  of  the  alleged  adultery 
was  suflfering  from  an  ailment  affecting  her  genital  organs  which 
would  have  made  the  act  of  coition  extremely  painful  to  her  is  a 
material  consideration  in  determining  whether  she  would  have  been 
likely  to  commit  the  alleged  act.' 

109.  Contracting  Venereal  Disease. — ^The  fact  that  long  after  the 
marriage  the  husband  was  infected  with  a  venereal  disease  is  some- 
times accepted  as  prima  facie  evidence  of  his  guilt  where  there  are 
no  circumstances  impugning  the  chastity  or  health  of  the  wife.*  On 
the  other  hand  where  there  were  no  other  circumstances  in  the  case 
to  aid  the  court  in  arriving  at  a  correct  conclusion,  and  no  evidence 
touching  the  husband's  character  or  habits,  nor  any  showing  that  he 
kept  improper  company  or  visited  disreputable  places  of  resort,  or 
that  he  ever  visited  or  associated  with  any  other  woman  than  the 
complainant,  it  was  held  that  the  fact  that  the  husband  very  shortly 
after  the  marriage  was  infected  with  a  venereal  disease,  which  fact 
he  unnecessarily  and  voluntarily  disclosed,  was  not  sufficient  to  prove 
adultery  on  his  part.*  In  this  connection  it  may  again  be  noted  that 
some  statutes  make  the  affliction  of  one  of  the  spouses  with  a  loath- 
some disease  of  itself  a  ground  of  divorce ;  that  such  a  disease  at  the 
time  of  the  marriage  may  constitute  impotency,  and  that  conceal- 
ment of  the  existence  of  such  a  disease  at  the  time  of  the  marriage 
may  constitute  fraud.*"  So  also,  the  inoculation  of  the  wife  by  the 
husband  with  such  a  disease  may  constitute  legal  cruelty.** 

110.  Testimony  of  Detectfres. — ^It  has  been  said  that  the  testimony 
of  a  private  detective  hired  by  one  spouse  to  watch  the  other  with 
the  view  of  learning  facta  on  which  to  base  a  suit  for  divorce  will  be 
regarded  with  much  suspicion,  especially  when  it  does  not  appear  that 
his  pay  is  independent  of  the  successful  effect  of  his  evidence ;  **  and 
it  may  be  stated  as  a  very  generally  recognized  rule  that  testimony  of 
detectives  introduced  to  prove  adultery  must  be  scrutinized  closely  and 
received  with  great  caution.  Usually  it  is  held  that  such  testimony 
is  of  very  little  weight  in  proving  the  offense.**    Some  cases  even 

5.  Richardson     ▼•     Richardson,     4  9.  Mount  v.  Mount,  15  N.  J.  Eq. 
Port    (Ala.)  467,  30  Am.  Dec.  538.  162,  82  Am.  Dec,  276. 

6.  Burke  v.  Burke,  44  Kan.  307,  24  10.  See  supra,  par.  83,  40,  64. 
Pac.  466,  21  A.  S.  R.  283.  11.  See  infra,  par.  134. 

7.  Letts  V.  Letts,  79  N.  J.  Eq.  630,  12.  Taft  v,  Taft,  80  Vt.  256,  67  Atl. 
82  Atl.  845,  Ann.  Cas.  1913A  1236.  703,  130  A.  S.  R.  984,  12  Ann.  Caa. 

8.  Sec  Mount  v.  Mount,  15  N.  J.  Eq.  959. 

162.  82  Am.  Dec.  276.  13.  Note:  12  Ann.  Cas.  960. 

3.11 


Digitized  by 


Google 


4  111     .  DIVORCE  AND  SEPAEATION  9  E.  C.  L. 

go  to  the  extent  of  holdiag  that  a  decree  should  not  be  granted  o& 
the  unsupported  testimony  of  such  persons ;  ^*  and  this  would  seem 
to  be  especially  proper  where  the  detectives  are  employed  with  the 
view  of  procuring  evidence  by  promoting  the  act  of  adultery.**  On 
the  other  hand  it  has  been  held  that  the  correct  rule  is  that  such 
testimony  is  to  be  weighed  and  considered  like  other  testimony  and 
tried  by  the  same  tests,  and  the  fact  that  a  person  is  a  hired  witness 
should  be  considered  by  the  triers.  Of  course  the  testimony  of  a 
detective  is  entitled  to  some  consideration,  and  if  corroborated  it  may 
unquestionably  be  sufficient  to  sustain  a  decree  of  divorce.** 

111.  Testimony  of  Alleged  Paramour. — ^The  admissibility  of  the 
testimony  of  the  alleged  paramour  to  prove  the  charge  of  adultery 
has  hardly  even  been  questioned.  Whatever  view  may  be  taken  as  tc 
its  credibility  there  is  no  good  reason  for  excluding  such  testimony; 
and  whenever  an  objection  to  a  paramour's  competency  has  been 
raised  his  or  her  testimony  has  been  very  generally  admitted,  though 
some  cases  seem  to  question  at  least  the  propriety  of  placing  him 
or  her  on  the  witness  stand.  In  jurisdictions  where  adultery  is  a 
crime  the  paramour  may  claim  the  privilege  of  a  statute  against  self- 
incrimination  ;  but  unless  the  privilege  is  claimed,  the  witness  should 
be  examined.*^  It  has  been  held  that  if  a  witness  has  inadvert 
ently  and  without  understanding  his  or  her  rights  given  testimony 
as  to  part  of  a  transaction  tending  to  show  adultery  with  one  of  the 
parties,  the  court  if  satisfied  that  the  testimony  was  so  given  may 
strike  it  out  and  permit  the  witness  to  refuse  to  answer  further  as  to 
the  matter.  While  there  seems  to  be  no  conclusive  reason  why  a 
decree  for  divorce  may  not  be  granted  on  the  uncorroborated  testi- 
mony of  a  paramour,  provided  he  or  she  is  a  credible  witness  and  the 
story  worthy  of  belief,**  still  there  appears  to  be  no  valid  reason  why 
a  different  rule  of  law  should  exist  governing  the  testimony  of  a  pant- 
mour  in  a  divorce  case  from  the  one  relating  to  the  testimony  of  a 
particeps  criminis  in  a  criminal  prosecution.**  The  paramour's  testi- 
mony in  proof  of  the  charge  of  adultery  should  be  given  less  weight 
when  he  testifies  voluntarily  than  when  he  testifies  under  compul- 

14.  See  Taft  v.  Taft,  80  Vt.  256,  67       Note:  12  Ann.  Cas.  961. 

All.  703,  130  A.  S.  R.  984,  12  Ann.  17.  Note:  Ann.  Cas.  1913A  1240. 

Cas.  959.  18.  Letts  v.  Letts,  79  N.  J.  Eq.  630, 

Note:  12  Ann.  Cas.  961.  82  Atl.  845,  Ann.  Cas.  1913A  1236 

15.  Dennis  v.  Dennis,  68  Conn.  186,  and  note. 

36  AU.  34,  57  A.  S.  R.  95,  34  L.R.A.       Note:  59  Am.  Dec.  154, 

449.  19.  Letts  v.  Letts,  79  N.  J,  Eq.  630, 

Note:  12  Ann.  Cas.  961.  82  Atl.  845,  Ann.  Cas.  1913A  1236. 

As  to  the  defense  of  connivance,  see       See  generally,  Accoiiplices,  vol.  1, 
infra,  par.  186  et  seq.  p.  166  et  seq. 

16.  Houlton  V.  McGuirk,  122  La. 
Ann.  359,  47  So.  681,  16  Ann.  Cas. 
1117. 
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sfon  ;  ^*  and  all  the  cases  recognize  that  the  testimony  of  the  para- 

Diouir    ^ven  voluntarily  is  entitled  to  but  little  credit.*    So  the  general 

toXg    -^vould  seem-  to  be  that  a  divorce  should  not  be  granted  on  the 

u^iooir^roborated  testimony  of  an  alleged  paramour  unless  he  or  she  is 

(jfe^iit^le  and  the  testimony,  after  careful  scrutiny,  is  worthy  of  belief,* 

^^eci«illy  where  such  paramour  was  a  common  prostitute.*     The 

tCk^rfcss.   recognize  that  though  the  testimony  of  the  paramour  denying 

'Jhe    c«>mmission  of  the  adultery  is  not  to  be  rejected  on  the  assump- 

iioix       of  guilt,*  yet  it  must  be  weighed  in  the  light  of  his  or  her 

pn>fc>etT3le  desire  to  prevent  disgrace  and  to  gain  exculpation  from 

crirxTi^,*  and  also,  in  case  a  man  is  the  alleged  paramour,  that  his 

natxa.aral  instinct  would  be  to  shield  the  woman,  so  that,  when  the 

circivunostances  of  the  case  clearly  point  to  adultery  they  may  be 

suttxc2i«nt  to  sustain  the  charge  though  expressly  denied  by  the  wife 

ftti^     "tie  alleged  paramour.'    On  tlie  other  hand  the  express  denial 

oi  "tVie  charge  of  adultery  by  the  paramour  corroborated  by  the  testi- 

ttic>xx-y  of  the  defendant  may  and  in  case  of  doubt  should  be  deemed 

S^jS^cient  to  defeat  the  plaintiflf's  suit.'    The  husband  is  competent  to 

cO"^TolDorate  the  testimony  of  the  wife's  alleged  paramour  charging 

l^^Tf  "with  adultery,  but  such  corroboration  is,  of  course,  more  or  less 

■''Wakened  by  the  interest  of  the  witness.* 

Cruelty 

112.  In  General. — Under  the  canon  law  of  England  as  adminis- 
tered by  the  ecclesiastical  courts  extreme  cruelty  was  ground  for  a 
judicial  separation  of  the  husband  and  wife,  but  not  for  a  divorce  a 
vinculo  matrimonii.*    In  this  country  cruelty  is  not  a  ground  for  an 
absolute  divorce  unless  so  made  by  statute.    In  some  jurisdictions  the 
ecclesiastical  law  has  in  effect  been  adopted  and  cruelty  is  made  a 
ground  for  judicial  separation  or  divorce  a  mensa  et  thoro  only.    In 
others,  however,  from  an  early  date  it  has  been  a  statutory  ground 
for  an  absolute  divorce ;  **  but,  whether  a  mere  s^aration  of  the  par- 
ties or  a  complete  severance  of  their  relations  is  to  be  decreed,  the 
cases  make  no  distinction  as  to  the  character  or  nature  of  the  cruelty 
involved,**  and  the  courts  generally  recognize  that  the  legislature  in 

20.  Note:  Ann.  Cas.  1913A  1241.  44  N.  E.  841,  35  L.R.A.  70. 

1.  Letts  V.  Letts,  79  N.  J.  Eq.  630,       7.  Note:  Ann.  Cas.  1913A  1243. 
82  Atl.  845,  Ann.  Cas.  1913A  1236  and       8.  Letts  v.  Letts,  79  N.  J.  Eq.  630, 
note.  82  Atl.  845,  Ann.  Cas.  1913A  1236. 

2.  Letts  v.  Letts,  79  N.  J.  Eq.  630,       9.  Note:  29  Am.  Dec.  674. 

82  Atl.  845,  Ann.  Cas.  1913A  1236  10.  Hancock   v.    Haneoet,   55   Fla. 

and  note.  680,  45  So.  1020, 15  L.R.A.(N.S.)  670; 

3.  Note:  Ann.  Cas.  1913A  1242.  Nogees  v.  Nogeee,  7  Tex.  538,  58  Am. 

4.  Note:  Ann.  Cas.  1913A  1243.  Dec.  78. 

5.  Note:  Ann.  Cas.  1913A  1243.  11.  Note:  29  Am.  Dec.  674. 

6.  Dunham  t.  Dunham,  162  111.  589, 
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making  "cruelty"  a  ground  for  divorce  without  further  defining  such 
term  means  the  "seevitia"  recognized  by  the  English  ecclesiastical 
courts.**  A  husband  is  entitled  to  a  divorce  for  his  wife's  cruelty 
to  the  same  extent  that  she  is  so  entitled  for  his  cruelty.  Though 
generally  he  is  physically  stronger  he  may  in  fact  be  the  weaker  party, 
and  cases  may  arise  in  which  she  has  caused  him  as  serious  mental 
and  physical  suffering  as  she  could  inflict  on  him.**  The  language 
commonly  used  ia  the  statutes  is  "cruelty,"  "extreme  cruelty,"  "cruel 
and  inhuman  treatment,"  and  the  like,  all  of  which  seem  to  be 
regarded  as  the  same  in  meaning,**  and  the  phrase  "intolerable  sever- 
ity" has  been  considered  of  practically  identical  import.*' 

113.  Temperament  or  Insanity  as  Defense  to  Acts  of  Cruelty. — 
While  courts  might  in  some  cases  be  inclined  to  show  more  charity 
toward  a  nervous  and  excitable  spouse  than  toward  others  of  less 
mercurial  temperament,  acts  of  cruelty  are  not  excusable  on  the 
ground  of  peculiar  temperament,**  and  in  an  action  by  a  wife  for 
divorce  on  the  ground  that  her  husband  was  rough,  coarse,  and  rude, 
and  frequently  humiliated  and  insulted  her  in  the  presence  of  others, 
it  was  held  no  defense  that  when  she  married  hun  she  must  have 
known  that  he  was  a  man  of  rough  exterior  and  blunt  speech.*' 
But  on  considerations  very  similar  to  those  under  which  postnuptial 
insanity  is  not  regarded  as  proper  ground  for  divorce,  but  is  deemed 
a  defense  against  adultery,*^  an  insane  spouse  should  not  be  held 
responsible  for  acts  of  cruelty  while  insane,  and  if  insanity  itself 
after  marriage  is  no  cause  for  divorce  nothing  which  is  a  consequence 
of  it  can  be.  So  it  is  generally  held,  that  it  is  a  good  defense  to  an 
action  for  divorce  on  the  ground  of  cruelty  that  the  defendant  was 
insane  when  the  acts  relied  on  were  committed.**  Mental  irrespon- 
sibility, however,  is  not  available  as  a  defense  to  cruelty  if  the  defend- 
ant was  capable  of  fully  comprehending  and  understanding  the 
wrongs  he  was  committing ;  **  and  there  is  authority  for  the  position 
that  acts  of  the  husband  may  constitute  legal  cruelty  entitling  the 
wife  to  a  divorce  though  such  acts  are  the  result  of  insanity,  the  theory 
being  that  she  is  as  much  entitled  to  protection  against  cruelty  result- 
ing from  insanity  as  where  it  springs  from  jealousy  or  hatred.*    It 

12.  Ring  V.  Ring,  118  Oa.  183,  44  18.  See  supra,  par.  85,  99. 

S.  E.  861,  62  L.R.A.  878.  19.  PoweU  v.  Powell,  18  Kan.  371, 

18.  KeUy  v.  KeUy,  18  Nev.  49,  1  26  Am.  Rep.  774. 

Pae.  194,  51  Am.  Rep.  732.  Notes:  73  Am.  Dec.  628;  65  A.  S. 

14.  Note:  73  Am.  Dec.  621.  R.  82;  34  L.R.A.  164. 

16.  Mathewson  v.  Mathewson,  81  Vt.  20.  In  Avery  v.  Avery,  33  Kan.  1, 

173,   69    Atl.    646,   18    L.R.A.(N.S.)  5  Pac.  418,  52  Am.  Rep.  523 ;  Anderson 

300.  V.  Anderson,  89  Neb.  570,  131  N.  W. 

16.  Grierson  v.  Grierson,  156  Cal.  907,  Ann.  Cas.  1912C  1. 
434, 105  Pae.  120,  134  A.  S.  R.  137.  Note:  34  L.R.A.  165. 

17.  Grow  V.  Grow,  134  Ky.  816, 121  1.  Notes:    73    Am.    Dec.    628;    34 
0.  W.  654, 135  A.  S.  R.  440.  IiJt.A.  165. 
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seems  that  the  insanity  of  ihe  defendant  to  be  available  as  a  defense 
to  cruelty  must  be  pleaded.* 

114.  Effect  of  Separation  of  Spouses. — ^In  the  English  ecclesiasti- 
cal courts  it  was  held  that  a  voluntary  deed  of  separation  between 
husband  and  wife  was  not  per  se  a  bistr  to  a  suit  for  a  restitution 
of  marital  rights  or  to  a  petition  for  divorce ;  but  there  are  other  cases 
where  the  deed  taken  in  connection  with  the  circumstances  under 
which  it  was  given  and  under  which  the  apphcation  for  divorce  was 
made,  and  with  the  conduct  of  the  parties,  was  held  to  constitute  a 
defense.*  In  this  country  it  has  been  held  that  an  agreement  for 
separation  made  some  time  after  the  acts  of  cruelty  relied  on  for  a 
divorce  and  after  an  actual  separation  has  taken  place,  and  substan- 
tially compUed  with  by  the  husband,  will  constitute  a  valid  defense 
to  an  action  by  the  wife  for  a  divorce  for  such  cruelty.*  But  the 
mere  fact  that  a  husband  and  wife  are  Living  apart  when  false  charges 
of  adultery  are  wantonly  made  by  one  against  the  other  does  not 
of  itself  prevent  such  charges  from  constituting  extreme  cruelty,' 
the  separation  in  such  case  being  material  only  in  so  far  as  it  may 
aid  in  the  determination  of  the  question  whether  the  charges  caused 
great  mental  suffering  on  the  part  of  the  accused  spouse.* 

115.  What  Constitutes  Cruelty  Generally. — ^It  is  well  recognized 
that  no  exact  inclusive  and  exclusive  definition  of  legal  cruelty  can 
be  given,  and  the  courts  have  not  attempted  to  do  so  but  generally 
content  themselves  with  determining  whether  the  facts  in  the  par- 
ticular case  in  question  constitute  cruelty  or  not.'  Especially,  accord- 
ing to  the  modem  view,  is  the  question  whether  the  defending  spouse 
has  been  guilty  of  legal  cruelty  a  pure  question  of  fact  to  be  resolved 
upon  all  the  circumstances  of  the  case.^  The  courts  do  not  confine 
themselves  to  the  consideration  of  any  one  particular  act  or  set  of 
acts,  recognizing  that  there  are  many  matters  which  by  themselves 
are  not  sufficient  to  constitute  legal  cruelty  but  which  may  do  so 

2.  Anderson  v.  Anderson,  89  Neb.  Maddox  v.  Maddox,  189  III.  152,  59 

570,  131  N.  W.  907,  Ann.  Gas.  1912C  N.  E.  599,  82  A.  S.  R.  431,  52  L.R.A. 

1.  628;  Wheeler  v.  Wheeler,  53  la.  511, 

5.  See   Squires  v.   Squires,  53   Vt.  5  N.  W.  689,  36  Am.  Rep.  240;  Kelly 
208,  38  Am.  Rep.  668.  v.  KeUy,  18  Nev.  49,  1  Pac.  194,  51 

4.  Squires  v.  Squires,  53  Vt  208,  38  Am.   Rep.   732;   Payne   v.   Payne,   4 

Am.  Rep.  668.  Humph.    (Tenn.)    500,  40' Am.   Dec. 

6.  MacDonald    v.    MacDonald,    155  060;  Nogees  v.  Nogees,  7  Tex.  538, 
Cal.   665,   102   Pac.   927,   25   L.R.A.  58  Am.  Dec.  78. 

(N.S.)  45;  Miller  v.  Miller,  89  Neb.  Notes:  29  Am.  Dec  674;  73  Am. 

239,  131  N.  W.  203,  34  L.R.A.  (N.S.)  Dec.  619,  630;  12  A.  S.  B.  877. 

360.  8.  Fleming  v.  Fleming,  95  Cal.  430, 

6.  Mfller  v.  MiUer,  89  Neb.  239,  131  30  Pac.  566,  29  A.  S.  R.  124;  Hooe  v. 
N.  W.  203,  34  L.R.A.(N.S.)   360.  Hooe,  122  Ky.  590,  92  S.  W.  317,  13 

7.  Fleming  t.  Fleming,  95  Cal.  430,  Ann.  Cas.  214,  6  L.B.A.(N.8.)  729. 
30  Pac.  566,  29  A.  S.  R.  124  and  note; 
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when  taken  together.*  Generally  a  cause  of  conduct  that  either 
actually  or  apparently  endangers  the  physical  safety  or  health  of  the 
other  spouse  to  a  degree  rendering  it  physically  or  mentally  imprac- 
ticable for  the  endangered  party  to  discharge  properly  tiie  duties 
imposed  by  the  marriage  constitutes  cruelty.^*  And  the  question 
is  to  be  determined  from  the  effects  of  the  acts  shown  and  not  solely 
from  the  means  by  which  these  effects  are  produced.**  It  has  fre- 
quently been  said  by  way  of  inclusive  as  distinguished  from  exclu- 
sive definition,  that  cruelty  is  conduct  endangering  the  life,  limb, 
or  health  of  the  complaining  spouse  or  creating  a  reasonable  appre- 
hension of  such  injury.**  Even  actual  violence  must  involve  these 
elements  in  order  to  constitute  cruelty ;  "  for  a  divorce  is  not  author- 
ized for  every  slight  violence  which  an  angered  husband  may  commit 
against  his  wife,**  and  much  1^  will  slight  acts  of  violence  by  a  wife 
from  which  the  husband  can  easily  protect  himself  constitute  cruelty 
entitling  him  to  a  divorce.**  Frequently  the  statutes  provide  for 
divorces  on  specific  grounds  some  of  which  have  in  themselves  an 
element  of  cruelty,  and  when  the  acts  proved  in  the  particular  case 
are  not  sufficient  to  bring  the  case  within  such  specific  grounds  the 
question  has  arisen  whether  they  are  themselves  sufficient  to  estab- 
lish cruelty  as  an  independent  cause  of  action.  It  seems  that  such 
acts  are  not  to  be  deemed  cruelty.  Thus  adulterous  conduct  which 
falls  short  of  actual  adultery,  and  excessive  drinking  which  does  not 
amount  to  habitual  intemperance  within  the  divorce  law,  do  not  con- 
stitute a  cause  of  action  for  divorce  for  cruelty,  as  in  a  legal  sense 
cruelty  must  be  something  different  from  any  other  cause  for  divorce 
and  constitute  a  separate  and  distinct  cause  of  action.*'  Cruelty  prac- 
ticed upon  the  wife  by  persons  maintained  in  the  house  by  the  hus- 
band against  her  wishes  is  imputable  to  him.*' 

116.  Incompatibility  of  Temperament. — It  is  universally  recog- 
nized, at  least  theoretically,  that  parties  cannot  be  divorced  on  the 

9.  Doolittle  V.  Doolittle,  78  la.  691,  183,  44  S.  E.  861,  62  L.R.A.  878; 
43  N.  W.  616,  6  L.R.A.  187;  Friend  v.  Kelly  v.  Kelly,  18  Nev.  49, 1  Pac.  194, 
Friend,  53  Mich.  543,  19  N.  W.  176,  51  Am.  Rep.  732. 

51  Am.  Rep.  161;  Marks  v.  Marks,  56       Notes:  73  Am.  Dec.  622;  65  A.  S. 
Minn.  264,  57  N.  W.  651,  45  A.  S.  R.  R.  69,  71;  6  L.R.A.  187. 
466.  13.  Morris  v.  Morris,  14  Cal.  76,  73 

Note:  73  Am.  Dee.  622.  Am.  Dec.  615. 

10.  Wheeler  v.  Wheeler,  53  la.  511,  14.  Morris  v.  Morris,  14  Cal.  76,  73 
5  N.  W.  689,  36  Am.  Rep.  240;  Bever  Am.  Dee.  615;  HufE  v.  Huff,  73  W. 
V.  Beyer,  50  Wis.  254,  6  N.  W.  807,' 36  Va.  330,  80  S.  E.  846,  51  L.R.A.(N.S.) 
Am.  Rep.  848,  282. 

11.  Kelly  V.  Kelly,  18  Nev.  49,  1       Note:  65  A.  S.  R.  69. 

Pac.  194,  51  Am.  Rep.  732.  15.  Huff  v.  Huff,  73  W.  Va.  330,  SO 

Note:  73  Am.  Dec.  623.  S.  E.  846,  51  L.R.A.(N.S.)  282. 

12.  Morris  v:  Morris,  14  Cal.  76,  73      16.  Note:  34  L.R.A.  454. 
Am.  Dec.  615;  Ring  v.  Ring,  118  Ga.       17.  Note:  73  Am.  Dee.  630. 
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ground  of  cruelty  i3Qer6ly  because  they  live  unhappily  together  from 
unruly  tempers  or  marital  wranglings.  Married  persons  must  submit 
to  the  ordinary  consequences  of  human  infirmities  and  of  unwise 
mating,  and  the  misconduct  which  will  be  ground  for  a  divorce  as 
constituting  cruelty  must  be  serious.  And  mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  or  even  occasional  sallies 
of  passion,  if  they  do  not  threaten  bodily  harm  or  impairment  of 
health  do  not  as  a  general  rule  amount  to  cruelty.**  As  has  well 
been  said,  the  husband  and  wife  are  bound  to  exercise  greater  efforts 
for  removing  misapprehension,  allaying  quarrels,  smoothing  the  road 
to  concord,  and  effecting  reconciliation,  than  are  people  in  other  rela- 
tions of  life.  The  marriage  status  is  not  merely  contractual  so  as  to 
entitle  each  of  the  parties  to  demand  the  strict  letter  of  the  bond. 
It  is  a  status  wherein  the  law  operates  upon  the  weakness  as  well  as 
the  strength  of  human  nature,  and  it  will  not  be  dissolved  except  for 
grave  and  substantial  causes.**  In  short,  it  is  no*  the  policy  of  the 
law  to  grant  divorces  for  postnuptial  causes  short  of  marital  infidel- 
ity, when  such  causes  do  not  in  fact  render  one  of  the  parties  incapable 
of  performing  the  duties  incident  to  the  marriage  status.  The  law 
autiiorizes  the  severance  of  the  matrimonial  union  only  when  the 
conduct  of  one  of  the  parties  renders  it  impracticable  for  the  other 
further  to  perform  the  marital  duties.** 

117.  Station  in  Life  or  Refinement  of  Parties. — But  though  mere 
incompatibility  of  temperament  is  not  itself  ground  for  divorce,  it 
is  well  recognized,  especially  in  the  modern  cases,  that  the  jury,  or 
the  court  sitting  as  a  trier  of  the  facts,  in  determining  whether  the 
circumstances  show  cruelty  should  always  keep  in  view  the  intelli- 
gence, apparent  refinement,  and  delicacy  of  sentiment  of  the  com- 
plaining party.*  This,  of  course,  may  tend  either  to  strengthen  or 
weaken  the  case  made;  for  there  may  be  cases  in  which  mere  blows 
should  not  be  considered  cruelty.    These  may  be  given  but  still  there 

18.  Prall  V.  Prall,  58  Fla.  496,  50  19.  Barker  v.  Barker,  25  Okla.  48, 

Sff.  867,  26  L.R.A.(N.S.)  577;  Ring  v.  105  Pac.  347,  26  L.R.A.(N.S.)  909. 

Ring,  118  Ga.  183,  44  S.  E.  861,  62  20.  Prall  v.  PraU,  58  Fla.  496,  50 

KRA.  878;   Shutt  v.  Shutt,  71  Md.  So.  867,  26  L.RA.(N.8.)  577. 

193,  17  Atl.  1024,  17  A.  S.  R.  519;  1.  Fleming  v.  Fleming,  95  Cal.  430, 

Cooper  V.  Cooper,  17  Mich.  205,  97  30  Pac.  566,  29  A.  S.  R.  124;  Marks  v. 

Am.  Dec.  182;  Root  v.  Root,  164  Mich.  Marks,  56  Minn.  264,  57  N.  W.  651, 

638,  130  N.  W.  194,  Ann.  Cas.  1912B  45  A.  S.  R.  466;  Kelly  v.  KeUy,  18 

740,   32   L.R.A.(N.S.)    837;   Poor  v.  Nev.  49, 1  Pac.  194,  51  Am.  Rep.  732 ; 

Poor,  8  N.  H.  307,  29  Am.  Dec  664;  Mosher  v.  Mosher,  16  N.  D.  269,  113 

Barker  v.  Barker,  25  Okla.  48,  105  N.  W.  99,  125  A.  S.  R.  654, 12  L.R.A. 

Pac.  347,  26  L.R.A.(N.S.)  909;  John-  (N.S.)  820;  Reinhard  v,  Reinhard,  96 

son  V.  Johnson,  107  Wis.  186,  83  N.  Wis.  555,  71  N.  W.  803>  65  A.  S,  R. 

W.  291,  81  A.  S.  R.  836.  66.    And  see  infra,  par.  122. 

Notes:  73  Am.  Dec.  626;  12  A.  S.  Notes:  73  Am.  Dee.  623;  65  A.  S. 

R.  878;  65  A.  S.  R.  70,  78.  R.  70;  34  L.R.A.  453. 
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may  be  strong  affection  between  the  parties.  Among  persons  of  coarse 
habits  they  might  pass  for  very  little  more  than  rudeness  of  language 
or  manner.  They  might  occasion  no  apprehension  and  be  produc- 
tive of  but  slight  unhappiness.*  As  strongly  expressed  by  one  court: 
"It  is  not  all  unlawful  and  barbarous  acts  that  are  made  grounds 
of  divorce.  We  do  not  divorce  savages  and  barbarians  because  they 
act  as  such  towards  each  other."  • 

118.  Motive,  Intent,  or  Malice. — ^The  intent  of  the  defending  spouse 
accompanying  the  acts  relied  on  to  show  cruelty  would  seem  to  be  a 
material  consideration  upon  the  question  whether  such  acta  constitute 
cruelty.  If  there  was  no  malice  or  malicious  intent  on  his  or  her 
part  this  would  seem  to  go  far  to  disprove  legal  cruelty,*  and  it  has 
been  held  that  an  intent  to  cause  suffering  is  essential.'  Thus,  in  a 
well  considered  case  the  only  personal  violence  offered  to  the  hus- 
band occurred  on  some  two  or  three  occasions  when  he  bad  inter- 
posed between  the  wife  and  his  mother  who  lived  in  the  house  of 
her  son  and  as  between  whom  and  the  wife  there  had  been  difficul- 
ties and  frequent  boisterous  altercations,  resulting  on  several  occasions 
in  personal  violence  to  the  mother-iij-law.  These  outbreaks  of  pas- 
sion and  violence  never  occurred  except  when  the  wife  was  under  the 
influence  of  liquor  and  without  self-control,  and  were  held  insuffi- 
cient to  establish  the  fact  of  such  cruelty  of  treatment  of  the  hus- 
band as  would  justify  a  decree  of  divorce.*  It  has  also  been  held  that 
acts  of  violence  committed  by  a  husband  towards  his  wife,  provoked 
by  and  consisting  mainly  of  resistance  on  his  part  of  attempts  by  her 
to  take  morphine  from  him  while  he  was  in  a  state  of  total  or  partial 
delirium  produced  by  the  use  of  that  drug,  did  not  constitute  extreme 
and  repeated  cruelty.'  On  the  other  hand,  as  said  by  Lord  Stowell 
in  an  early  English  case  (Holden  v.  Holden,  1  Hagg.  Con.  458) : 
"It  is  not  necessary  in  determining  this  point,  to  inquire  from  what 
motive  such  treatment  proceeds.  It  may  be  from  turbulent  passion, 
or  sometimes  from  causes  which  are  not  inconsistent  with  affection, 
and  are  indeed  often  consistent  with  it,  as  the  passion  of  jealousy. 
If  bitter  waters  are  flowing,  it  is  not  necessary  to  inquire  from  what 
source  they  spring.  If  the  passions  of  the  husband  are  so  much  out 
of  his  own  control,  as  that  it  is  inconsistent  with  the  personal  safety 
of  the  wife  to  continue  in  his  society,  it  is  immaterial  from  what  prov- 
ocation such  violence  originated."  In  other  words,  the  safety  of  the 
wife  is  deemed  to  be  the  point  under  consideration  and  not  the  motive 

2.  Nogees  v.  Nogees,  7  Tex.  538,  58      5.  Ring  v.  Ring,  118  Gs.  183,  44  S. 
Am.  Dec.  78.  E.  861,  62  L.R.A.  878. 

Note:  73  Am.  Dec  623.  6.  Shatt  v.  Shutt,  71  Md.  193,  17 

S.  Nye's  Appeal,  126  Pa.  St.  341,  AU.  1024, 17  A.  S.  R.  519. 
17  Atl.  618,  12  A.  S.  R.  873.  7.  Youngs  v.  Youngs,  130  HI.  2», 

4.  Wood  V.  Wood,  141  Mass.  495,  22  N.  E.  806, 17  A.  8.  R.  313,  6  LJL4. 
1  N.  E.  541,  55  Am.  Rep.  491.  548. 
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of  the  husband  in  occasioning  her  haim.  And  so  consonant  to  reason 
and  justice  is  this  conclusion  of  the  English  jurist  that  it  has  been 
very  generally  adopted  in  this  country  as  a  part  of  the  law  of  divorce, 
often  being  tiie  identical  language  used  to  express  the  views  of  later 
judges.*  So  it  has  been  held  that  where  the  voluntary  conduct  of  a 
husband  is  inconsistent  with  marital  integrity  it  is  conclusively  pre- 
sumed that  he  intended  the  natural  and  ordinary  effect  thereof  upon 
his  wife,  and  the  law  will  not  condone  his  offense  on  the  ground  that 
his  acts  were  not  wilfully  done  to  annoy  or  vex  her  and  that  he  did 
not  suppose  any  publicity  would  be  given  to  them  or  that  she  would 
be  told  about  them.* 

119.  Persistency  or  Frequency  of  Acts  or  Conduct. — ^The  acts  or 
conduct  complained  of,  especially  where  they  consist  of  physical  vio- 
lence, need  not  be  persistent  nor  become  a  fixed  habit  before  they 
can  be  said  to  be  cruelty  authorizing  relief  by  a  divorce.**  A  single 
act  on  a  single  occasion  may  be  so  severe  and  attended  with  such 
circumstances  of  atrocity  as  might  justify  a  divorce.**  And  unques- 
tionably the  character  and  habits  of  the  parties  are  to  be  taken  into 
consideration  in  determining  whether  there  is  a  reasonable  apprehen- 
sion of  similar  acts  in  the  future,  and  if  damage  to  life,  limb,  or 
health  is  reasonsibly  to  be  apprehended,  relief  should  be  granted.** 
As  a  rule,  however,  a  single  act  of  personal  violence  is  not  consid- 
ered to  be  cruelty ;  *•  and  it  has  been  said  that  no  single  act  of  cruelty, 
however  severe,  that  comes  short  of  endangering  life,  is  sufficient 
to  justify  a  divorce.**  A  fortiori  a  single  act  of  violence  cannot  con- 
stitute a  ground  for  divorce  under  a  statute  requiring  "repeated" 
cruelty.*' 

120.  Appreheni^on  of  Future  Injury. — It  is  well  recognized  that 
misconduct  or  threats  of  physical  violence  giving  to  the  other  party 

8.  Notes:  29  Am.  Dec.  675;  73  Am.  Notes:  29  Am.  Dec.  676;  65  A.  S. 
Dec.  624.  R.  74;  7  L.R.A.  188. 

9.  Fleming  v.  Fleming,  95  Cal.  430,  18.  Youngs  v.  Youngs,  130  lU.  230, 
30  Pac.  566,  29  A.  S.  R.  124.  22  N.  E.  806, 17  A.  S.  R.  313,  6  L.R.A. 

10.  Mahone  v,  Mahone,  19  Cal.  626,  548;  Fritz  v.  Fritz,  138  HI.  436,  28 
81  Am.  Dec.  91;  Poor  v.  Poor,  8  N.  II.  N.  E.  1058,  32  A.  S.  R.  156  and  note, 
307,  29  Am.  Dec.  664;  Beyer  v.  Beyer,  14  L.RJi..  685;  Hoshall  v.  Hoshall,  51 
50  Wis.  254,  6  N.  W.  807,  36  Am.  Md.  72,  34  Am.  Rep.  298;  Nye's  Ap- 
Rep.  848.  peal,  126  Pa.  St.  341,  17  Atl.  618,  12 

Notes:  29  Am.  Dec.  676;  73  Am.  A.  S.  R.  873;  Hardie  v.  Hardie,  162 
Dec.  629.  Pa.  St.  227,  29  Atl.  886,  25  L.Rj^. 

11.  Albert  V.  Albert,  5  Mont.  577,  6  697. 

Pac.  23,  51  Am.  Rep.  86;  Nye's  Ap-       Notes:  40  Am.  Rep.  465;  65  A.  S.  R. 
peal,  126  Pa.  St.  341,  17  Atl.  618,  12  74;  6  L.R.A.  188. 
A.  8.  R.  873;  Beyer  v.  Beyer,  50  Wis.       14.  Nye's  Appeal,  126  Pa.  St.  341. 
254,  6  N.  W.  807,  36  Am.  Rep.  848.       17  Atl.  618, 12  A.  S.  B.  873. 

Note:  40  Am.  Rep.  465.  16.  Fritz  v.  Fritz,  138  111.  436,  28 

12.  Nogees  v.  Nogees,  7  Tex.  538,  N.  E.  1058,  32  A.  S.  B.  156, 14  LJI.A. 
58  Am.  Dec.  78.  685. 
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a  reasonable  apprehension  of  danger  to  life,  limb,  or  health  may 
constitute  legal  cruelty.**  And  though  meaningless  outbursts  which 
give  rise  to  no  fear  that  any  danger  is  to  be  apprehended  would 
not  justify  a  judicial  separation  of  the  parties,  the  court  should  not 
wait  for  the  commission  of  the  threatened  act;  *'  for  divorces  on  the 
ground  of  cruelty  are  granted  not  so  much  to  punish  offenses  already 
committed  as  to  relieve  the  complaining  party  from  apprehended 
danger.**  Words  of  menace  alone,  without  any  attempt  at  their  exe- 
cution, will  be  sufficient  if  they  are  of  such  a  character  and  accom- 
panied by  such  circumstances  as  to  justify  a  belief  in  their  serious- 
ness and  impress  the  person  to  whom  they  are  addressed  not  as  idle 
words  or  a  form  of  intemperate  expression  but  as  importing  action 
.and  in  that  sense  conveying  the  reality  of  a  threat  of  bodily  harm.** 
This  is  especially  true  when  previous  acts  of  the  one  making  the 
threats  have  endangered  the  life  of  the  one  threatened  and  have  shown 
such  a  brutal  and  ungovernable  temper  as  to  justify  the  apprehension 
that  the  cruelties  once  inflicted  may  be  repeated.*"  Threats  to  injure 
the  person  of  the  wife  need  not  be  addressed  directly  to  her  but  may 
be  made  to  third  persons  provided,  of  course,  they  are  communicated 
to  her,  and  the  fact  that  such  threats  excited  feelings  of  apprehen- 
sion in  the  minds  of  third  persons  is  a  circumstance  showing  that  the 
wife  was  not  unreasonably  alarmed.* 

121.  Necessity  for  Actual  or  Threatened  Physical  Violence. — It 
would  seem  under  the  rule  adopted  by  the  English  ecclesiastical  courts 
that  to  constitute  cruelty  affording  ground  for  a  divorce  there  must 
have  been  actual  or  threatened  physical  violence  on  the  part  of  the 
defendant.  And  this  view  has  received  the  approval  of  some  of  the 
courts  in  this  country.*  Certainly  divorce  on  the  ground  of  extreme 
cruelty  will  be  denied  where  there  is  no  actual  violence  unless  the 
treatment,  abuse,  neglect,  or  bad  conduct  complained  of  is  such  as 
injures  health  or  renders  cohabitation  intolerable  and  unsafe,  or 
unless  there  are  threats  of  mistreatment  of  such  flagrant  kind  as  to 

cause  reasonable  and  abiding  apprehension  of  bodily  violence,  so  as 

• 

16.  Morris   v.   Morris,  14   Cal.   76,  26  Am.  Dec.  730. 

73  Am.  Dec.  615;  Wheeler  v.  Wheeler,  Note:  73  Am.  Dec.  625. 

53  la.  511,  5  N.  W.  689,  36  Am.  Rep.  20.  Nogees  v.  Nogees,  7  Tex.  538, 

240;  Harratt  v.  Harratt,  7  N.  H.  196,  58  Am.  Dee.  78. 

26  Am.  Dec.  730;  Nogees  v.  Nogees,  1.  Note:  73  Am.  Dee.  625. 

7  Tex.  538,  58  Am.  Dec.  78.  2.  Hancock  v.  Hancock,  55  Fla.  680, 

Notes:  12  A.  S.  R.  877;  65  A.  S.  R.  45   So.   1020,   15   L.R.A.(N.S.)    670; 

71,  75;   6  L.R.A.  187;  9  Ann.   Gas.  Maddox  v.  Maddox,  189  El.  152,  59 

1090.  N.  E.  599,  82  A.  S.  R.  431,  52  L.R.A. 

17.  Note:  29  Am.  Dee.  676.  628. 

18.  Morris  v.  Morris,  14  Cal.  76,  73  Notes:  65  A.  S.  R.  70;  9  Ann.  Cas. 
Am.  Dec.  615  and  note.  1090. 

19.  Harratt  v.  Harratt,  7  N.  H.  196, 
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to  render  it  impracticable  to  discharge  marital  duties.*  Under  the 
English  divorce  act  of  1857  a  judicial  separation  having  the  effect 
of  a  divorce  a  mensa  et  thoro  under  the  ecclesiastical  or  canon  law 
is  provided  for,  and  the  wife  is  entitled  to  have  the  marriage  dis- 
solved if  the  husband  is  guilty  of  adultery  coupled  with  such  cruelty 
as  would  have  entitled  her  to  a  divorce  a  mensa  et  thoro.  In  Eng- 
land, furthermore,  the  tendency  of  modem  decisions  is  to  widen 
the  definition  of  cruelty.  Thus,  where  a  husband  habitually  insulted 
his  wife  and  behaved  towards  her  with  neglect  and  studied  unkind- 
ness,  so  as  to  impair  her  health,  he  was  held  guilty  of  cruelty.  But 
no  general  rule  can  be  laid  down  as  to  what  amount  of  mere  insults 
or  offensive  conduct  on  the  part  of  a  husband  towards  his  wife,  apart 
from  acts  of  physical  violence,  will  amount  to  cruelty.*  In  this  coun- 
try the  prevailing  modern  view  does  not  confine  cruelty  to  mere 
actual  or  threatened  physical  violence.  Such  injury  is  not  considered 
the  worst  that  can  be  inflicted  on  persons  of  refined  sensibility.' 
Thus,  a  statute  authorizing  a  divorce  for  such  cruel  beating  or  injury, 
or  attempt  at  injury,  of  the  wife  by  the  husband,  as  indicates  an  out- 
rageous temper  in  him,  or  probable  danger  to  her  life,  or  great  bodily 
injury  from  her  remaining  with  him,  has  been  held  to  include  that 
species  of  cruel  and  inhuman  treatment  which  indicates  a  settled 
aversion  to  the  wife  and  permanently  destroys  her  peace  or  happiness. 
This  character  of  cruelty,  it  is  declared,  may  habitually  manifest  itself 
in  various  ways  falling  short  of  assault  or  bodily  injury  and  not 
attended  with  apprehension  of  violence  or  danger.* 

122.  Acts  Causing  Mental  Suffering  in  General. — In  the  leading 
English  case  in  the  ecclesiastical  court  (Evans  v.  Evans,  1  Hagg. 
Consist.  Rep.  35)  the  following  rule  is  laid  down:  "What  merely 
wounds  the  mental  feelings  is  in  few  cases  to  be  admitted,  where  not 
accompanied  with  bodily  injury,  either  actual  or  menaced.  '  Mere 
austerity  of  temper,  petulance  of  manners,  rudeness  of  language,  a 
want  of  civil  attention  and  accommodation,  even  occasional  sallies 
of  passion,  if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
legal  cruelty.    They  are  high  moral  offenses  in  the  marriage  state, 

3.  Hancock  v.  Hancock,  55  Fla.  680,  56  Minn.  264,  57  N.  W.  651,  45  A.  S. 
45  So.  1020,  15  L.R.A.(N.S.)   670.       R.  466;  MiUer  v.  Miller,  89  Neb.  239, 

4.  Note:  12  Eng.  Rul.  Cas.  806.         131  N.  W.  203,  34  L.R.A.(N.S.)  360; 
6.  Hooe  V.  Hooe,  122  Ky.  590,  92  Gardner  v.  Gardner,  104  Tenn.  410, 

S.  W.  317, 13  Ann.  Cas.  214,  5  L.R.A.  58  S.  W.  342,  78  A.  S.  R.  924;  Rein- 
(N.S.)  729;  Grow  v.  Grow,  134  Ky.  hard  v.  Reinhard,  96  Wis.  555,  71 
816, 121  S.  W.  654,  135  A.  S.  R.  440;  N.  W.  803,  65  A.  S.  R.  66  and  note; 
Cooper  V.  Cooper,  17  Mich.  205,  97  Goflf  v.  Goff,  60  W.  Va.  9,  53  S.  E. 
Am.  Dec.  182;  Begrow  v.  Begrow,  162  769,  9  Ann.  Cas.  1083  and  note. 
Mich.  349,  127  N.  W.  256,  139  A.  S.  6.  Hooe  v.  Hooe,  122  Ky.  590,  92 
R.  562;  Root  v.  Root,  164  Mich.  638,  S.  W.  317. 13  Ann.  Cas.  214,  5  L.R.A. 
130  N.  W.  194,  Ann.  Cas.  1912B  740,  (N.S.)  729. 
32  L.R.A.(N.S.)  837;  Marks  v.  Marks. 
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undoubtedly,  not  innocent,  surely,  in  any  state  of  life;  but  still  they 
are  not  that  cruelty  against  which  the  law  can  relieve.  Under  such 
misconduct  of  either  of  the  parties,  for  it  may  exist  on  one  side  as 
well  as  the  other,  the  suffering  party  must  bear  in  some  degree  the 
consequences  of  an  injudicious  connection,  must  subdue  by  decent 
resistance  or  prudent  conciliation,  and  if  this  cannot  be  done  both 
must  suffer  in  silence."  '  This  rule  has  frequently  been  quoted  with 
approval  by  courts  in  this  country  or  the  rule  so  announced  has  been 
approved.*  On  the  other  hand,  the  modern  decisions  both  in  Eng- 
land and  especially  in  this  country  fully  recognize  that  the  infliction 
of  mental  suffering  may  constitute  cruelty ;  •  and  in  some  instances 
the  statutes  expressly  so  provide.**  Whether  in  a  given  case  there 
has  been  inflicted  this  "grievous  mental  suffering"  is  a  pure  question 
of  fact  to  be  deduced  from  all  the  circumstances  of  each  particular 
case,  giving  due  consideration  to  the  intelligence  and  refinement  of 
the  complaining  party.**  If  the  acts  complained  of  result  in  an 
actual  injury  to  the  health  of  the  complaining  spouse  it  would  seem 
to  be  beyond  doubt  that  they  may  constitute  cruelty.** 

123.  Necessity  qf  Impairment  of  Health  by  Mental  Suffering. — 
Though  ill  treatment  which  causes  mental  suffering  and  produces  ill 
health,  thereby  rendering  cohabitation  physically  unsafe,  is  cruelty, 
constituting  ground  for  divorce,  still  it  seems  to  be  generally  recog- 
nized, especially  in  the  earlier  cases,  that  in  the  absence  of  bodily 
nolence,  in  order  to  entitle  the  husband  or  wife  to  a  divorce  he  or  she 

7.  Notes:  73  Am.  Dec.  619;  9  Ann.   Ann.  Cas.  1083  and  note. 

Cas.  1090.  Notes:  29  Am,  Dec.  677;  73  Am. 

8.  Hancock  v.  Hancock,  55  Fla.  680,  Dec.  622,  625;  29  A.  S.  R.  127;  65  A. 
45    So.   1020,   15   L.R.A.(N.S.)    670;   S.  R.  76. 

Ring  V.  Ring,  118  Ga.  183,  44  S.  E.  10.  Barnes  v.  Barnes,  95  Cal.  171, 

861,  62  L.R.A.  878;  Harratt  v.  Har-  30  Pac.  298, 16  L.R.A.  660;  De  Roche 

ratt,  7  N.  H.  196,  26  Am.  Dec.  730;  v.  De  Roche,  12  N.  D.  17,  94  N.  W. 

Robinson  v.  Robinson,  66  N.  H.  600,  767,  1  Ann.  Cas.  221. 

23  Atl.  362,  49  A.  S.  R.  632, 15  L.R.A,  Note:  9  Ann.  Cas.  1092. 

121.  11.  Fleming  v.  Fleming,  95  Cal.  430, 

Notes:  29  Am.  Dec.  677;  73  Am.  30  Pac.  566,  29  A.  S.  R.  124;  Barnes 

Dec.  625.  v.  Barnes,  95  Cal.  171,  30  Pac.  298,  16 

9.  Craig  v.  Craig,  129  la.  192,  105  L.R.A.  660;  MacDonald  v.  MacDonaid, 
N.  W.  446,  2  L.R.A.(N.S.)  669;  Car-  155  Cal.  665,  102  Pac.  927,  25  LR.A. 
penter  v.  Carpenter,  30  Kan.  712,  2  (N.S.)  45;  Mosher  v.  Mosher,  16  N. 
Pac.  122,  46  Am.  Rep.  108;  Root  v.  D.  269,  113  N.  W.  99,  125  A.  S.  R. 
Root,  164  Mich.  638,  130  N.  W.  194,  654,  12  L.R.A.(N.S.)  820.  See  also 
Ann.  Cas.  1912B  740,  32  L.R.A.(N.S.)  the  cases  cited  supra,  par.  117,  note  1, 
837;  KeUy  v.  Kelly,  18  Nev.  49, 1  Pac.  12.  Doolittle  v.  Doolittle,  78  la.  691, 
194,  51  Am.  Rep.  732;  Barker  v.  Bar-  43  N.  W.  616,  6  L.R.A.  187;  KeUy 
ker,  25  Okla.  48,  105  Pac.  347,  26  v.  Kelly,  18  Nev.  49,  1  Pac.  194,  51 
L.R.A.(N.S.)      909;     Mathewson     v.  Am.  Rep.  732. 

Mathewson,  81  Vt.  173,  69  Atl.  646,       Notes:  73  Am.  Dec.  626;  40  Am- 
18  L.R.A.(N.S.)   300  and  note;  Go£E   Rep.  465;  29  A.  S.  R.  127. 
T.  Goff,  60  W.  Va.  9,  53  S.  E.  769,  9 
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must  show  such  cruel  treatment  as  produced  a  degree  of  mental 
anguish  which  impaired  his  or  her  health.**  It  is  not  sufficient  that 
there  should  be  mere  danger  that  such  conduct,  operating  through 
the  mental  faculties,  may  produce  injury  or  bodily  hurt  to  the  physi- 
cal system,  but  it  must  be  shown  that  such  in  fact  has  been  the  effect 
or  at  least  that  such  effect  is  to  be  reasonably  apprehended  as  an 
imminent  result  thereof.**  Mere  wounding  of  the  feelings  is  not 
alone  suflScient.**  A  cogent  reason  for  this  doctrine  is  that  a  degree 
of  cruelty  which  cannot  be  perceived  to  injure  the  body  or  the  health 
of  the  body  can  practically  be  endured  and  must  be  endured  if  there 
is  no  other  remedy  than  by  divorce,  because  no  scale  by  which  to 
gauge  the  purely  mental  susceptibilities  and  sufferings  has  been  in- 
vented or  discovered,  except  such  as  indicates  the  degrees  thereof  by 
their  perceptible  effects  on  the  physical  organization  of  the  body.** 
This  view,  however,  is  not  approved  in  the  more  recent  decisions;  *' 
and  it  has  been  held  in  a  well  considered  modern  case  under  a  stat- 
ute providing  that  extreme  cruelty  as  a  ground  for  divorce  is  the 
infliction  of  "grievous  mental  suffering,"  that  the  infliction  of  mental 
suffering  may  constitute  ground  for  divorce  though  it  is  not  found 
to  have  impaired  the  health  of  the  complaining  spouse.*^ 

124.  Drunkenness  or  Use  of  Drugs  as  Element  of  Cruelty. — Mere 
drunkenness  on  the  part  of  one  spouse  is  not  such  cruelty  as  entitles 
the  other  to  a  divorce ;  *•  and  the  same  has  been  held  of  the  intem- 
perate and  habitual  use  of  drugs.*"  But  neve'rtheless  the  right  of 
one  spouse  to  relief  on  the  ground  of  cruelty  is  not  affected  by  the 
fact  that  the  cruel  conduct  on  the  part  of  the  other  spouse  was  the 
result  of  intemperance;*  and,  accordingly,  it  is  held  that  cruelty 

13.  Waldron  v.  Waldron,  85  Cal.  665,  102  Pac.  927,  25  IiJl.A.(N.S.; 
251,  24  Pac.  649,  858,  9  L.R.A.  487;  45. 

Matbewson  v.  Mathewson,  81  Vt.  173,  19.  SedgTvick  v.  Sedgwick,  50  Colo. 

69  AU.  646,  18  L.R.A.(N.S.)    300.  164,  114  Pac.  488,,  Ann.  Cas.  1912C 

Note:  29  A.  S.  R.  127.  653;  McVickar  v.  McVickar,  46  N.  J. 

14.  Barker  v.  Barker,  25  Okla.  48,  Eq.  490,  19  Atl.  249,  19  A.  S.  R. 
105  Pac.  347,  26  L.R.A.(N.S.)  909.  422. 

15.  Goff  V.  Goflf,  60  W.  Va.  9,  53  Notes:  73  Am.  Dec.  628;  34  L.R.A. 
S.  E.  769,  9  Ann.  Cas.  1083;  Hufif  v.  454. 

Hnff,  73  W.  Va.  330,  80  S.  E.  846,  51       20.  Ring  v.  Ring,  118  Ga.  183,  44 

L.R.A.(N.S.)  282.  S.  E.  861,  62  L.R.A.  878. 

16.  Waldron  v.  Waldron,  85  Cal.  1.  Sedgwick  v.  Sedgwick,  50  Colo. 
251,  24  Pac.  649,  858,  9  L.R.A.  487.  164,  114  Pac.  488,  Ann.  Cas.  1912C 

17.  Barnes  v.  Barnes,  95  Cal.  171,  653  and  note;  Wheeler  v.  Wheeler,  53 
30  Pac.  298,  16  L.R.A.  660,  disap-  la.  511,  5  N.  W.  689,  36  Am.  Rep. 
proving  Waldron  v.  Waldron,  85  Cal.  240;  Lockridge  v.  Lockridge,  3  Dana 
251,  24  Pac.  649,  858,  9  L.R.A.  487,  (Ky.)  28,  28  Am.  Dec.  52;  McVickar 
cited  supra.  v.  McVickar,  46  N.  J.  Eq.  490,  19  Atl. 

18.  Barnes  v.  Barnes,  95  Cal.  171,  249,  19  A.  S.  R.  422. 

30  Pac.  298,  16  L.R.A.  660.  See  also  Notes:  73  Am.  Dec,  628;  65  A.  S. 
MacDonald   v.   MacDonald,   155   Cal.   R.  73;  34  I..R.A.  454. 
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on  the  part  of  a  drunken  husband  towards  an  amiable  and  inoffen- 
sive wife  may  be  ground  for  divorce  though  he  was  good  natured 
and  kind  when  sober  and  pleased.*  Nor  is  it  any  answer  to  a  peti- 
tion for  divorce  on  the  ground  of  cruelty,  that  the  cruelty  was  caused 
by  the  defendant's  habitual  drunkenness  and  that  the  granting  of  a 
divorce  in  such  a  case  operates,  in  effect,  to  make  habitual  drunken- 
ness a  ground  for  divorce  not  specified  by  the  statute ;  •  or  that  the 
statute  authorifies  a  divorce  for  habitual  intemperance  for  a  speci- 
fied period,  which  has  not  expired.*  And  intemperance  on  the  part 
of  the  defending  spouse,  though  not  itself  ground  for  divorce,  is  a 
material  fact  to  be  taken  into  consideration  in  determining  whether 
the  facts  and  circumstances  of  the  case  collectively  show  cruelty.' 
Nor  does  a  woman  by  marrying  a  man  whom  she  knows  to  be  a 
drunkard  take  the  risk  of  subsequent  cruelty  on  his  part.*  But  where 
actual  violence  is  shown  the  court  may  take  into  consideration,  in 
palliation  of  such  conduct,  the  fact  that  tjie  violence  was  resorted 
to  only  when  the  offending  spouse  was  under  the  influence  of  liquor 
and  that  he  repented  of  his  conduct  when  sober.'  Habitual  drunk- 
enness as  a  specific  ground  for  divorce  is  discussed  elsewhere  in  this 
article.* 

125.  Verbal  Abuse;  Obscenity;  Degeneracy. — The  habit  of  a  hus- 
band of  cursing  and  swearing  at  his  wife  and  using  vile  and  indecent 
language,  especially  in  the  presence  of  the  children  or  third  persons, 
is  a  material  consider,ation  together  with  the  other  circumstances  of 
the  case  to  show  cruelty.*  And  it  has  been  held  that  the  habitual 
use  of  profane  language  and  the  telling  of  obscene  stories  by  a  woman 
to  her  husband  in  the  presence  of  his  children  and  third  persons 
may  constitute  ground  for  divorce  where  his  characteristics  are  such 
that  this  course  of  conduct  causes  him  humiliation  and  mental  sufifer- 
ing.*"  But  the  use  of  vulgar  and  profane  language  is  not  ordi- 
narily of  itself  such  cruelty  as  constitutes  ground  for  a  divorce  if 
there  is  no  reasonable  ground  for  believing  life  or  bodily  safety  or 

2.  Lockridge  V.  Lockridge,  3  Dana  6.  Note:  18  L.R.A.(N.S.)  302. 
(Ky.)  28,  28  Am.  Dec.  52.  7.  Shutt  v.  Shutt,  71  Md.  193,  17 

3.  McVickar  v.  McVickar,  46  N.  J.  Atl.  1024,  17  A.  S.  R.  519. 
Eq.  490,  19  AU.  249,  19  A.  S.  R.  422.  8.  See  supra,  par.  87-92. 

4.  Sedgwick  v.  Sedgwick,  50  Colo.  9.  Grow  v.  Grow,  134  Ky.  816,  121 
164,  114  Pac.  488,  Ann.  Cas.  1912C  S.  W.  654,  135  A.  S.  R.  440;  Braun 
653.  V.  Braun,  194  Pa.   St.   287,  44   Atl. 

Note :  34  L.R.A.  454.  1096,  75  A.  S.  R.  699. 

6.  Grierson    v.    Grierson,   156    Cal.  Notes:  73  Am.  Dec.  628;  12  A.  S.  R. 

434,  105  Pac.  120,  134  A.  S.  R.  137;  877;  65  A.  S.  R.  75;  12  LJl:A.(N.S.) 

Langdon  v.  Langdon,  25  Vt.  678,  60  820. 

Am.  Dec.  296.  10.  Mosher  v.  Mosher,  16  N.  D.  269, 

Notes:  73  Am.  Dee.  628;  65  A.  S.  113  N.  W.  99,  125  A.  S.  R.  654,  12 

R.  73;  34  L.R.A.  454,  457;  Ann.  Cas.  L.R.A.(N.S.)    820. 
1912C  659. 
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health  is  endangered.**  There  is  authority  for  the  position  that  the 
commission  of  sodomy  or  bestiality  by  the  husband  may,  even  in 
the  absence  of  statute  making  it  a  specific  ground  for  divorce,  con- 
stitute cruelty  and  entitle  the  wife  to  a  divorce  on  that  ground.** 
On  the  other  hand,  however,  it  has  been  held  that  the  practice  of 
masturbation  in  the  presence  of  the  wife,  without  compelling  her  to 
remain  present,  is  not  cruelty,  though  it  injures  her  health  by  its 
effect  on  her  feelings.** 

126.  Charges  of  Misconduct  or  Crime  in  General. — A  charge  by 
one  spouse  of  misconduct  on  the  part  of  the  other  amounting  to  a 
crime  does  not  in  itself  necessarily  amount  to  cruelty,**  but  they  may 
be  considered  in  connection  with  the  other  circumstances  of  the  case, 
and  it  is  immaterial  whether  or  not  the  act  charged  is  unlawful 
where  violence  is"  threatened  or  inflicted  on  account  thereof.**  In 
England  it  has  been  held  to  be  cruelty  for  the  wife  to  make  against 
her  husband,  and  to  persist  in,  a  false  charge  of  an  unnatural  crime.*' 
The  fact  that  charges  of  adultery  were  made  in  pleadings  does  not 
prevent  them  from  being  considered  to  show  cruelty  if  they  were 
malicious  and  unfounded.*'  But  an  action  for  divorce  on  the  ground 
of  cruelty  committed  by  the  husband  by  charging  his  wife  in  a  prior 
action  with  prenuptial  unchastity  cannot  be  sustained  while  the  for- 
mer action  remains  undisposed  of,  if  the  charge  made  by  the  husband 
in  that  action  was  material  therein,  because,  if  material,  the  issue 
formed  thereby  must  be  first  tried  in  the  action  wherein  the  charge 
was  made.**  The  mere  fact  that  husband  and  wife  are  living  apart 
when  false  charges  of  adultery  are  wantonly  made  by  the  one  against 
the  other  does  not  of  itself  prevent  such  charges  from  constituting 
cruelty.*' 

127.  False  Charges  of  Adultery  in  General. — The  charge  of  miscon- 
duct frequently  relied  on  as  showing  cruelty  is  that  of  adultery  and 
the  illegitimacy  of  children  born  during  the  marriage.  Unquestion- 
ably such  charges  made  by  one  spouse  against  the  other  are  a  mate- 
rial fact  to  be  considered  with  other  circumstances  naturally  and 
almost  invariably  involved  in  the  case.*"    But  the  better  view  seems 

11.  Notes:  73  Am.  Dec.  627;  29  A.       18.  De  Haley  v.  Haley,  74  Cal.  489, 
S.  R.  127;  34  L.R.A.  455;  12  L.R.A.  16  Pac.  248,  5  A.  S.  R.  460. 

(N.S.)  820.  19.  MacDonald  v.  MacDonald,  155 

12.  Note:  51  L.R.A.{N.S.)   283.  Cal.   665,   102    Pac.    927,   25    L.R.A. 

13.  Wood  V.  Wood,  141  Mass.  495,  (N.S.)  45;  Miller  v.  Miller,  89  Neb. 
6  N.  E.  541,  55  Am.  Rep.  491.  239,  131  N.  W.  203,  34  L.R.A.(N.S.) 

14.  Nogees  v.  Nogees,  7  Tex.  538,  58  360  and  note. 

Am.  Dee.  78.  20.  Wheeler  v.  Wheeler,  53  la.  511, 

Note:  18  L.R.A.(N.S.)  302.  5  N.  W.  689,  36  Am.  Rep.  240;  Doolit- 

15.  Nogees  v.  Nogees,  7  Tex.  538,  tie  v.  Doolittle,  78  la.  691,  43  N.  W. 
58  Am.  Dec.  78.  616,  6  L.R.A.  187;  Campbell  v.  Camp- 

16.  Note:   12  Eng.  Rul.   Cas.  806.  bell,  149  Mich.  147, 112  N.  W.  481. 119 

17.  Note:  18  L.R.A.(N.S.)   311.  A.  S.  R.  660;  Green  v.  Green,  131  N. 
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t4>  be  that  mere  charges  of  adpltery  made  by  either  the  husband  or 
wife  against  the  other  do  not  amount  to  cruelty.*  And  a  fortiori 
this  is  true  where  the  charge  was  not  made  in  bad  faith.  To  support 
a  charge  of  cruelty  it  must  appear  that  the  words  were  uttered  with- 
out justifiable  cause  and  for  the  purpose  of  inflicting  pain.  When 
they  are  uttered  merely  as  a  complsiint  against  apparent  misconduct 
or  as  the  result  of  natural  feelings  excited  by  misconduct,  they  are 
insufficient  to  constitute  cruelty.'  There  is,  however,  good  authority, 
especially  in  the  modern  cases,  for  the  position  that  false  and  mali- 
cious charges  of  adultery  made  by  a  husband  against  his  wife  may 
constitute  legal  cruelty  when  made  with  persistency  and  under  aggra- 
vating circumstances.*  And  since  the  charges  of  adultery  are  almost 
invariably  connected  with  other  exasperating  and '  harsh  treatment 
the  courts  have  granted  divorces  when  it  would  seem  that  the  false 
charges  were  in  fact  the  gravamen  of  the  husband's  offending.* 

128.  False  Charges  of  Adultery  against  Husband. — While  it  would 
seem  that  charges  of  adultery  falsely  made  by  the  wife  against  her 
husband  are  not  deemed  as  serious  in  proving  cruelty  on  her  part 
as  when  made  by  the  husband,'  still  they  should  be  given  material 
consideration,  and  the  courts  have  granted  divorces  to  husbands  where 
such  charges  seemed  to  have  been  the  gravamen  of  the  wife's  offense, 
though  other  elements  entered  into  the  cases.*  Thus,  it  was  held 
extreme  cruelty  to  a  husband,  a  church  member  professing  to  be  an 
honest  and  faithful  Christian  and  having  high  aspirations  for  politi- 

C.  533,  42  S.  E.  954,  92  A.  8.  R.  788  v.  Tuttle,  21  N.  D.  503, 131  N.  W.  460, 

and  note.  Ann.  Cas.  1913B  1;  Braon  v.  Braun, 

Notes:  73  Am.  Dec.  629;  12  A.  S.  194  Pa.  St.  287,  44  Atl.  1096,  75  A. 

R.  877;  29  A.  S.  R.  127;  65  A.  S.  R.  S.  R.  699;  Bahn  v.  Bahn,  62  Tex.  518, 

80;  18  L.R.A.(N.S.)  300.  50  Am.  Rep.  539. 

1.  Pinkard  v.  Pinkard,  14  Tex.  356,       Notes:   73  Am.  Dec.  629;  40  Am. 
65    Am.    Dec.    129;    Mathewson    v.  Rep.    465;    18   L.R.A.(N.S.)    300    et 
Mathewson,  81  Vt.  173,  69  Atl.  646, 18  seq.;  34  L.R.A.(N.S.)  360. 
L.R.A.(N.S.)  300  and  note.  6.  Pfannebecker    v.    Pfannebecker, 

2.  Notes:  50  Am.  Rep.  542;  65  A.  133  la.  425,  110  N.  W.  618,  119  A. 
S.  R.  81.  S.  R.  608,  12  Ann.  Cas.  543;  Miller 

3.  Pinkard  v.  Pinkard,  14  Tex.  356,  v.  Miller,  89  Neb.  239,  131  N.  W.  203 
65  Am.  Dec.  129;  Bahn  v.  Bahn,  62  34  L.R.A.(N.S.)  360. 

Tex.  518,  50  Am.  Rep.  539  and  note.  Notes:  65  A.  S.  R.  81;  18  hlt.A 

Notes:  73  Am.  Dec.  629;  12  A.  S.  (N.S.)  313. 

R.  877;  65  A.  S.  B.  80;  18  L.R.A.  6.  MacDonald    v.    MacDonald,    155 

(N.S.)  303.  CaI.665,102Pac.927,25LJEl.A.(N.S.) 

4.  Wheeler  v.  Wheeler,  53  la.  511,  5  45;  Carpenter  v.  Carpenter,  30  Ka». 
N.  W.  689,  36  Am.  Rep.  240;  Avery  712,  2  Pac.  122,  46  Am.  Rep.  108; 
V.  Avery,  33  Kan.  1,  5  Pac.  418,  52  Miller  v.  Miller,  89  Neb.  239,  131  N. 
Am.  Rep.  523;  Palmer  v.  Palmer,  45  W.  203,  34  L.R.A. (N.S.)  360  an.l 
Mich.  150,  7  N.  W.  760,  40  Am.  Rep.  note;  Kelly  v.  Kelly,  18  Nev.  49,  \ 
461   (charging  wife  with  incest) ;  De  Pac.  194,  51  Am.  Rep.  732. 

Roche  V.  De  Roche,  12  N.  D.  17,  94  Notes:  50  Am.  Rep.  542;  65  A.  »• 
N.  W.  767,  1  Ann.  Cas.  221;  Tuttle   R.  80;  18  L.R.ii.(N.S.)  312. 
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cal  preferment,  where  the  wife  sent  anonymous  letters  to  his  clerk, 
falsely  charging  improper  intimacy  with  the  latter's  wife,  and  like 
letters  of  a  similar  import  to  two  newspapers  in  order  to  secure  the 
publication  of  the  charges,  exhibited  another  similar  letter,  sent  to  and 
by  herself,  to  another  of  his  clerks  to  whom  she  repeated  the  charge, 
and  recorded  in  her  diary  declarations  of  his  improper  relations  with 
the  woman.'  The  granting  of  such  relief  to  the  husband  would  seem 
especially  appropriate  where  the  charges  include  other  acts  of  gross 
immorality.*  It  would  seem  also  that  false  charges  of  misconduct 
and  lewdness  on  the  part  of  the  husband  need  not  be  persistent  in 
order  to  constitute  cruelty;  and  it  has  been  held  that  a  single  false 
charge  by  affidavit  by  a  wife  to  a  fraternal  order  of  which  her  hus- 
band is  a  member,  for  the  purpose  of  lowering  him  in  the  estimation 
of  his  associates,  to  the  effect  that  be  is  a  drunkard,  a  lewd  and  disso- 
lute person,  un^t  to  be  a  member  of  any  fraternal  organization,  and 
that  he  had  admitted  that  were  it  not  for  his  parents  he  would  adopt 
the  method  of  living  on  the  earnings  of  a  prostitute  with  whom  he 
had  consbrted  after  marriage,  might  constitute  cruelty  causing  griev- 
ous mental  pain  and  suffering  within  the  meaning  of  a  statute  per- 
mitting a  divorce  for  such  cause.*  But  charges  of  the  husband's  infi- 
delity become  cruelty  only  when  wantonly  or  maliciously  made.  Such 
accusations,  though  they  may  not  be  true,  if  not  made  through  hatred 
or  ill  will  but  in  good  faith  to  induce  the  husband  to  observe  his 
marital  duties,  are  not  ground  for  divorce.*"  So,  it  has  been  held 
that  where  the  wife,  a  woman  of  eccentric  character,  jealous  dis- 
position and  nervous  temperament  aggravated  by  sexual  weakness, 
habitually  nagged  her  husband  by  intimations  rather  than  direct 
accusations  of  undue  intimacy  with  other  women,  but  it  was  not 
shown  that  his  life  was  endangered,  he  was  not  entitled  to  a  divorce 
on  the  ground  of  cruel  and  inhuman  treatment.** 

129.  Mistreatment  of  Children. — Cruel  treatment  inflicted  on  a 
child  in  the  presence  of  its  mother,  if  done  for  the  purpose  of  dis- 
tressing her  and  giving  her  pain,  seems  to  constitute  cruelty  to 
her,  but  probably  when  standing  alone  does  not  authorize  a  divorce.*^ 
Thus,  it  has  been  held  that  mistreatment  of  a  stepchild  in  itself  will 
not  afford  grounds  for  a  divorce,  but  that  it  is  only  where  the  cruelty 
towards  the  child  is  exercised  with  the  intent  of  causing  suffering  to 
the  parent  that  a  cause  of  divorce  on  this  account  will  arise.*'    It  has 

7.  Carpenter  v.  Carpenter,  30  Kan.  10.  Note:  18  L.R.A.(N.S.)  313. 
712,  2  Pac.  122,  46  Am.  Rep.  108.  11.  Pfannebeeker  v.   Pfannebeckei, 

8.  Barnes  v.  Barnes,  95  Cal.  171,  30  133  la.  425, 110  N.  W.  618, 119  A.  S. 
Pac  298,  16  L.R.A.  660.  R.  608, 12  Ann.  Cas.  543. 

9.  MacDonald    v.    MacDonald,    155  12.  Notes:  73  Am.  Dec.  631;  65  A. 
Cal.    665,   102    Pac.    927,   25    L.R.A.  S.  R.  72. 

(N.S.)  45.  13.  Barker  v.  Barker,  25  Okla.  48, 
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been  held  "extreme  cruelty"  justifying  a  divorce,  to  expel  a  wife  and 
a  young  and  dependent  stepdaughter  and  make  their  separation  a 
condition  of  taking  back  the  wife.** 

130.  Unsociability  and  Failure  to  Entertain. — ^The  courts  fully 
recognize  that  an  entirely  physical  and  sensual  view  of  the  mar- 
riage relation  is  not  to  be  taken,  but  that  such  relation  in  its  legal 
point  of  view  also  aims  at  the  social  happiness  and  mental  enjoy- 
ments of  those  united  in  it.  Consideration,  therefore,  is  given  to 
sullen  and  unsociable  conduct  on  the  part  of  the  defending  spouse 
in  determining  whether  the  latter  has  been  guilty  of  cruelty."  Still, 
it  seems,  mere  unsociability  on  the  part  of  either  spouse  cannot  in 
itself  be  deemed  cruelty,*'  and  in  a  case  which  seems  to  be  more  free 
of  collateral  facts  than  most  cases  it  was  held  that  a  divorce  would 
not  be  granted  for  cruelty  because  an  outdoor  laborer,  working  long 
hours  every  day,  including  Sundays,  as  a  watchman  at  a  railway 
crossing,  when  he  reached  home  after  his  work  preferred  to  read  or 
go  to  bed  rather  than  to  talk  to  his  wife  or  to  take  her  out  to  enter- 
tainments or  to  visit  friends.*'  On  the  other  hand,  it  has  been  held 
that  evidence  that  husband  and  wife  had  lived  in  the  same  house  and 
eaten  at  the  same  table  food  prepared  by  her,  without  his  speaking 
to  her  except  in  anger,  for  three  months  at  a  time,  was  sufficient  to 
establish  cruel  and  inhuman  treatment  on  his  part  And  to  justify 
the  court  in  granting  her  a  divorce.** 

131.  Bringing  into  Home  or  Forcing  Association  with  Improper 
Persons. — Though  the  cases  are  few  in  which. the  conduct  of  the  hus- 
band in  bringing  into  and  keeping  in  the  home  improper  persons, 
or  forcing  his  wife  to  associate  with  lewd  persons,  has  been  chiefly 
relied  on  as  showing  cruelty,  it  has  been  recognized  in  a  number  of 
cases  "that  such  conduct  may  under  particular  circumstances  con- 
stitute cruelty.*'  Thus,  it  has  been  held  that  cruel  and  inhuman 
treatment,  entitling  a  wife  to  divorce,  was  shown  where  it  appeared 
that  the  husband  brought  another  woman  into  the  home  and  exhibited 
towards  her  marked  attention  and  signs  of  affection,  telling  her  of  his 

105  Pac.  347,  26  L.R.A.(N.S.)  909.  does  not  show  cruelty. 

14.  Friend  v.  Friend,  53  Mich.  543,  17.  Bowen  v.  Bowen,  179  Mich.  574, 

19  N.  W.  176,  51  Am.  Rep.  161.  146  N.  W.  271,  51  L.R.A.(N.S.)   460. 

16.  Grow  V.  Grow,  134  Ky.  816,  121  18.  Reinhard  v.  Reinhard,  96  Wis. 

S.  W.  654, 135  A.  S.  R.  440;  Reinhard  555,  71  N.  W.  803,  65  A.  S.  R.  66. 

V.  Reinhard,  96  Wis.  555,  71  N.  W.  But  see  Johnson  v.  Johnson,  107  Wis. 

803,  65  A.  S.  R.  66.  186,  83  N.  W.  291,  81  A.  S.  R.  836. 

Note:  51  L.R.A.(N.S.)  460.  19.  Hooker  v.  Hooker,  65  Fla.  53, 

■  16.  Johnson  v.   Johnson,  107  Wis.  61  So.  121,  43  L.R.A.(N.S.)  964  and 

186,  83  N.  W.  291,  81  A.  S.  R.  836,  note;  Craig  v.  Craig,  129  la.  192,  105 

holding  that  the  fact  that  a  husband  N.  W.  446,  2  L.R.A.(N.S.)   669  and 

is  of  a  sullen,  morose,  and  fretful  dis-  note;  Goff  v.  Goflf,  60  W.  Va.  9,  53 

position,  making  him  a  very  uncom-  S.  E.  769,  9  Ann.  Cas.  1083. 
panionable   man   with   whom   to  live, 
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We  in  the  presence  of  his  wife  and  informing  his  wife  that  he  no 

loQger  cared  for  her,  that  he  could  not  endure  living  with  her,  and  was 

Soing  to  leave  her,  in  consequence  of  which  the  wife's  health  became 

^fjously  affected,*"    So,  it  has  been  held  that  to  introduce  into  the 

fS(/room  of  an  invalid  wife  a  loose  woman  in  an  almost  nude  condi- 

^^n,   coupled  with  lewd  behavior,  constituted  cruelty;  *  and  also  that 

?  fri£&    -was  entitled  to  a  decree  of  divorce  on  the  ground  .of  cruel  and 

'^ium^Ln  treatment  where  the  husband  permitted  to  remain  as  mem- 

"sis  o:f    lis  household  his  two  grown  daughters  by  a  former  marriage, 

^cii    o:^   whom  was  the  mother  of  an  illegitimate  child  and  who  con- 

'Jflued      ^while  members  of  his  household  to  be  guilty  of  acts  of  fomi- 

13.^_     Failure  to  Support  as  Cruelty. — ^Failure  on  the  part  of  the 

'lusbar:^.  <d  to  provide  sufficient  clothing,  food,  and  nourishment,  or  a 

subst«i.n:».  tial  dwelling,  is  not  deemed  cruelty  as  a  ground  for  divorce ;  • 

and    it        lias  been  held  that  a  divorce  will  not  be  granted  for  cruelty 

be^'^^J^^^^  a  laborer  earning  only  thirty-five  dollars  a  month  consumes  a 

portic>Bir».   of  it  for  liquor  and  cigars;  *  but  the  husband's  refusal  to  fur- 

jiisti     x:»-^3cessaries  for  the  support  of  his  wife  is  to  be  considered  with 

#  ot'ft-»..er  circumstances  of  the  case.*    In  a  number  of  cases  where  the 

^jiVvar-^^     of  the  husband  to  furnish  the  wife  necessary  support  and 

\!ve(iL<i^^_;]i  attendance  seemed  to  be  the  gravamen  of  his  offending, 

tbott^^'i:^^  other  circumstances  were  involved,  the  courts  have  granted 

aiv-«:>:t-(.e  on  the  ground  of  cruelty.*    Failure  to  provide  support  as  a 

5/w<ii-"txo  statutory  ground  for  divorce  is  discussed  elsewhere  in  this 

"^3  3,  Cruelty    as    Affected    by    Attitude    towards    Relatives    of 
^^ovLses. — ^The  cases  frequently  involve  acts  of  one  spouse  with  respect 
\f> ,  Or-    prompted  by,  a  dislike  of  relatives  of  the  other.    In  consider- 
V^S   cases  of  this  nature  the  courts  confine  themselves  more  to  the 
oeVeTxtiination  of  what  is  reasonable  under  the  facts  of  each  case  than 
^ft  the  discussion  of  precedents.*    Unwelcome  and  too  frequent  visits 
ixom  a  wife's  family  will  not  justify  cruel  treatment  of  her,*  and 
a  husband  who  turns  his  wife  and  her  daughter  out  of  doors  with- 
out cause,  and  makes  th^  separation  of  the  wife  and  daughter  the 
condition  of  the  wife's  return  to  the  household,  has  been  held  to  be 

20.  Craig  v,  Craig,  129  la.  192,  105  146  N.  W.  271,  51  L.R.A.(N.S.)  460. 
JJ.  W.  446,  2  L.R.A.(N.S.)  669.  6.  Notes:  12  A.  S.  R.  877;  43  L.R.A. 

1.  Hooker  v.  Hooker,  65  Fla.  53,  61    (N.S.)  260. 

So.  121,  43  L.R.A.(N.S.)    964.  6.  Note:  43  L.R.A.(N.S.)  260. 

2.  Note:  43  L.R.A.(N.S.)  965.  7.  See  supra,  par.  82. 

3.  Maddox  v.  Maddox,  189  111.  152,  8.  Notes:  13  L.RA.(N.S.)  224;  34 
59  N.  E.  599,  82  A.  S.  R.  431,  52  L.R.A.(N.S.)  759. 

Ij.RJl  626.  9.  Hooe  v.  Hooe,  122  Ky.  590,  92 

Note:  43  L.R.A.(N.S.)  260.  S.  W.  317,  13  Ann.  Cas.  214,  5  L.R.A. 

4.  Bowen  v.  Bowen,  179  Mich,  574,    (N.S.)  729. 
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guilty  of  cruelty.*'  On  the  other  hand  it  has  been  held  that  unreason- 
able exercise  of  the  husband's  authority  with  respect  to  his  wife's 
social  intercourse  with  her  mother  and  the  mother  of  her  former  hus- 
band, by  excluding  them  from  his  house  and  forbidding  her  to  visit 
them,  did  not  entitle  her  to  a  divorce  on  the  ground  of  cruelty.** 

134.  Sexual  Matters  in  General. — As  shown  in  another  place  in 
this  article,  according  to  the  prevailing  view  the  refusal  of  reasonable 
sexual  intercourse  is  not  deemed  legal  desertion  on  the  part  of  the 
spouse  so  refusing;  *•  nor  is  it  regarded  as  legal  cruelty  justifying  a 
divorce.**  There  is  authority,  however,  for  the  position  that  the  wife's 
long  continued  and  unjustifiable  refusal  of  such  intercourse  may  con- 
stitute cruelty ;  **  and  unquestionably  it  is  to  be  considered  together 
with  the  other  circumstances  of  the  case.*'  What  may  or  may  not 
constitute  intolerable  cruelty  by  a  husband  towards  his  wife  in  the 
exercise  of  his  marital  rights  is  a  difficult  and  delicate  question.  Such 
acts  as  are  usually  meant  by  that  term  are  not  ordinarily  dangerous  or 
cruel ;  but  sometimes  they  may  be  both  dangerous  and  cruel.  Marital 
rights  exist  on  the  part  of  the  wife  as  distinctly  as  on  the  part  of  the 
husband.**  It  has  been  declared  that  forcing  a  wife  to  submit  to  exces- 
sive sexual  intercourse  may  constitute  cruelty ;  that  humanity  demands 
that  such  complaints  be  heard ;  that  the  wife  protecting  her  life  from 
the  ungovernable  lust  of  her  husband  by  seeking  a  divorce  presents 
as  strong  a  case  for  relief  under  the  law  as  when  she  ^ees  from  his 
intolerable  cruelty  inflicted  by  brute  force.*'  It  has  also  been  held 
that  sexual  intercourse  demanded  and  persisted  in  by  a  husband  in 
a  rash,  rough,  and  unreasonable  manner,  when  he  knows  that  the 
condition  of  his  wife  is  such  that  it  will  inflict  suffering  and  injury 
upon  her  and  that  she  cannot  properly  and  safely  accede  to  his 
wishes,  renders  him  guilty  of  such  intolerable  cruelty  as  entitles  her 

10.  Friend  v.  Friend,  53  Mich.  543,       Note:  14  L.R.A.  685. 

19  N.  W.  176,  51  Am.  Rep.  161.  16.  Mayhew  v.  Mayhew,  61   Conn. 

11.  Note:  13  L.R.A.(N.S.)  224.  233,  23  Atl.  966,  29  A.  S.  R.  195; 

12.  See  infra,  par.  155.  Melvin  v.  Melvin,  58  N.  H.  569,  42 

13.  Stewart  v.  Stewart,  78  Me.  548,  Am.  Rep.  605;  Gardner  v.  Gardner, 
7  Atl.  473,  57  Am.  Rep.  822;  Reynolds  104  Tenn.  410,  58  S.  W.  342,  78  A. 
V.  Reynolds,  68  W.  Va.  15,  69  S.  E.  S.  R.  924.  See  also  Youngs  v.  Youngs, 
381,  Ann.  Cas.  1912A  889.  130  111.  230,  22  N.  E.  806,  17  A.  S.  R. 

Notes:  65  A,  S.  R.  79;  14  L.R.A.  313,  6  L.R.A.  548;  Rogers  v.  Rogers. 
685.  81   N.   J.   Eq.   479,  86  Atl.  935,  46 

14.  CampbeU  V.  Campbell,  149  Mich.  L.R.A.(N.S.)  711;  McMahen  v.  Mc- 
147,  112  N.  W.  481,  119  A.  S.  R.  660.  Mahen,  186  Pa.  St.  485,  40  Atl,  795, 
See  also  Menzer  t.  Menzer,  83  Mich.  41  L.R.A.  802. 

319,  47  N.  W.  219,  21  A.  S.  R.  605.       Notes:  73  Am.  Dec.  630;  65  A.  S, 

15.  Menzer  v.  Menzer,  83  Mich.  319,  R.  79. 

47  N.  W.  219,  21  A.  S.  R.  605;  Green       17.  Melvin  v.  Melvin,  58  N.  H.  56ft 
V.  Green,  131  N.  C.  533,  42  S.  E.  954,  42  Am.  Rep.  605. 
92  A.  S.  R.  788. 
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to  a  divorce.*®  The  fact  of  excessive  sexual  intercourse  may  be  shown 
by  the  wife's  testimony,  and  such  testimony  will  not  be  excluded  on 
grounds  of  public  policy  or  decency.**  It  has  been  held  in  England 
that  where  a  husband  who  is  aflBicted  with  a  venereal  disease  deliber^ 
ately  communicates  it  to  his  wife  he  is  guilty  of  extreme  cruelty ;  that 
at  the  time  he  communicates  the  disease  to  her  it  is  necessary  that  he 
should  be  aware  of  his  condition,  but  that  he  will  be  presumed  to  have 
such  knowledge  until  he  establishes  the  contrary,  though  the  probable 
chance  of  communicating  the  disease  is  not  sufficient  to  support  a 
charge  of  cruelty ;  and  there  must  be  proof  of  such  communication.'* 
So,  in  this  country  the  communication  of  venereal  disease  by  a  hus- 
band to  his  wife  or  by  a  wife  to  her  husband  has  been  held  in  a 
number  of  cases  to  be  extreme  cruelty  warranting  a  divorce  for  the 
injured  and  innocent  party.*  Thus,  it  has  been  held  that  the  com- 
munication of  syphilis  to  a  wife  by  her  husband  who  has  the  disease 
in  the  tertiary  stage  and  is  probably  incurable,  whereby  she  is  kept 
in  a  constant  state  of  suffering,  is  a  ground  for  a  divorce  under 
a  statute  allowing  a  divorce  for  cruel  and  barbarous  treatment 
endangering  the  wife's  life  or  rendering  her  condition  intolerable 
and  life  burdensome.'  Whether  bestiality  and  masturbation  con- 
stitute cruelty  is  considered  elsewhere  in  this  article." 

135.  Indiscreet  C<Hidact  and  Adultery  as  Cruelty. — Indiscreet  and 
imprudent  conduct  and  relations  with  young  men,  all  of  which  might 
be  embraced  under  the  term  "flirting,"  have  been  held  not  to  con- 
stitute cruelty  on  the  part  of  the  wife,  however  reprehensible  they 
may  be  in  a  married  woman;*  but  such  conduct  on  the  part  of 
the  wife  has  been  given  considerable  weight  in  determining  whether 
her  general  conduct  constituted  cruelty,'  and  the  same  principle 
would,  of  course,  apply  to  such  conduct  on  the  part  of  the  husband.* 
Adultery,  though  open  and  flagrant,  does  not  appear  of  itself  to  be 
sufficient  to  constitute  cruelty;  but  it  is  generally  regarded  as  a  very 
grave  offense,  and  when  accompanied  by  slight  evidence  of  violence 
will  justify  a  divorce  on  the  ground  of  cruelty.'  And  where  a  com- 
plaint by  a  wife  in  an  action  for  divorce  on  the  ground  of  extreme 

18.  Mayhew  v.  Mayhew,  61   Conn.  St.  485,  40  Atl.  795,  41  L.R.A,  802. 
233,  23  Atl.  966,  29  A.  S.  R.  195.  3.  See  supra,  par.  125. 

19.  Melvin  v.  Melvin,  58  N.  H.  569,  4.  Hancock  v.  Hancock,  55  Fla.  680, 
42  Am.  Rep.  605;  Gardner  v.  Gard-  45  So.  1020, 15  L.R.A.(N.S.)  670  and 
ner,  104  Tenn.  410,  58  S.  W.  342,  78  note. 

A.  S.  R.  924.  5.  Begrow  v.  Begrow,  162  Mich.  349, 

20.  Note:  73  Am.  Dec.  630.  127  N.  W.  256,  139  A.  S.  R.  562. 

1.  McMahen  v.  McMahen,  186  Pa.  6.  Craig  v.  Craig,  129  la.  192,  105 
St.  485,  40  AU.  795,  41  L.R.A.  802.  N.  W.  446,  2  L.R.A.  (N.S.)  669  and 
Bee  also  Rogers  v.  Rogers,  81  N.  J.  Eq.   note. 

479,  86  Ad.  935,  46  L.R.A.(N.S.)  711.       7.  Notes:  73  Am.  Dec  631;  65  A. 
Note:  65  A.  S.R.  82.  S.  R.  82, 

2.  McMahen  t.  McMahen,  186  Pa. 
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cruelty  charges  that  the  defendant  attempted  to  have  sexual  inter- 
course with  their  domestic  and  that  his  conduct  received  great  pub- 
licity on  account  of  a  complaint  having  been  made  by  the  domestic 
before  a  magistrate  charging  the  defendant  with  assault  with  intent 
to  commit  a  rape,  that  afterwards  he  threatened  to  turn  the  plaintiff 
out  upon  the  world  penniless  unless  she  would  help  him  to  keep  the 
domestic  from  prosecuting  liim  on  the  complaint,  and  that  such  con- 
duct on  the  part  of  the  defendant  and  the  publicity  given  to  it  caused 
the  plaintiff  grievous  mental  suffering,  thereby  greatly  impairing  her 
health,  it  was  held  that  the  court  could  not  say  as  a  matter  of  law 
that  the  case  was  not  within  the  statute  authorizing  a  divorce  for 
conduct  inflicting  grievous  mental  suffering.^  Adultery  as  a  specific 
ground  for  divorce  is  discussed  elsewhere  in  this  article.* 

136.  Desertion  or  Neglect  as  Cruelty. — It  seems  that  the  unjusti- 
fied desertion  of  one  spouse  by  the  other  does  not  of  itself  constitute 
cruelty  so  as  to  entitle  the  deserted  spouse  to  a  divorce,**  and  it  has 
been  held  that  the  acts  of  a  wife  in  failing  to  stay  at  home  and  take 
care  of  her  sick  husband  or  in  refusing  to  consent  to  his  hiring  a 
nurse  and  in  neglecting  proper  administration  of  medicines  to  him, 
he  being  under  the  care  of  a  physician  and  financially  able  to  procure 
proper  food  and  nursing,  did  not  constitute  such  cruel  and  abusive 
treatment  as  would  authorize  a  suit  for  divorce,  though  his  health 
was  temporarily  injured  thereby.**  On  the  other  hand  it  has  been 
held  that  where  a  husband  conveyed  to  his  wife  his  homestead  and 
household  furniture,  constituting  the  bulk  of  his  property,  after 
which  his  wife  refused  to  cohabit  with  him,  and  though  allowing 
him  to  keep  a  room  in  the  house  finally  drove  him  from  it  by  moving 
away  and  leasing  the  house  to  strangers,  the  husband  was  entitled 
to  a  divorce  on  the  ground  of  extreme  cruelty.*'  The  question  of 
desertion  as  a  specific  ground  for  divorce  is  discussed  in  another 
portion  of  this  article.*' 

137.  Provocation  in  General. — It  is  well  recognized  that  in  deter- 
mining whether  the  conduct  of  the  defending  spouse  constituted 
cruelty,  provocation  on  the  part  of  the  complaining  spouse  is  a 
material  matter  for  consideration,**  as  where  harsh  language  relied 
on  to  show  cruelty  was  provoked  by  the  conduct  and  acts  of  the  com- 
plaining spouse,*'  or  where  the  false  charges  of  adultery  alleged 

8.  Fleming  v.  Fleming,  95  Cal.  430,       IS.  See  infra,  par.  139  et  seq. 

30  Pac.  566,  29  A.  S.  R.  124.  14.  Waldron    v.   Waldron,  85   Cal. 

9.  See  supra,  par.  97  et  seq.  251,  24  Pac.  649,  858,  9  L.R.A,  487; 

10.  Hilbron  v.  HUbron,  158  Pa.  St.  May  v.  May,  108  la.  1,  78  N.  W.  703, 
297,  27  AU.  967,  38  A.  S.  R.  845.      75  A.  S.  R.  202;  Poor  v.  Poor,  8  N. 

11.  Bonney  v.  Bonney,  175  Mass.  7,  H.  307,  29  Am.  Dec,  664. 
55  N.  E.  461,  78  A.  S.  R.  473.  Note:  65  A.  S.  R.  71. 

12.  Menzer  v.  Menzer,  83  Mich.  319,       16.  Poor  v.  Poor,  8  N.  H.  307,  29 
47  N.  W.  219,  21  A.  S.  R.  605.  Am.  Dec.  664. 
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irere  bronght  about  by  the  complaining  spouse's  improper  and  indis- 
creet   conduct.**     The  question  of  craelty  is  to  be  determined,  of 
course,  primarily  by  a  consideration  of  Uie  conduct  of  the  spouses 
towajnd  each  other.     Quarrelsomeness  towcirds  third  persons  is  not 
pertinent  to  the  issue.*' 

138.  Provocation  for  Physical  Violence. — ^In  this  country  the  sup- 
posed   common  law  right  of  the  husband  to  chastise  his  wife  for  the 
9\xrpose  of  correction  has  not  generally  been  recognized ; "  and  it  has 
\>^ti    tield  that  mere  words  can  never  afford  any  excuse  for  the  hus- 
\)aacl'»  beating  and  whipping  his  wife,  so  as  to  prevent  such  an  act 
from     constituting  cruelty.*'     Still,  in  considering  whether  acts  of 
physical  violence  on  the  part  of  the  defending  spouse  constitute  cruelty 
th»  courts  generally  recognize  that  provocation  given  by  the  complain- 
.   iog  spouse  is  always  a  material  matter  for  consideration  and  may  be 
Bucli  »a  to  prevent  the  husband's  conduct  from  constituting  cruelty ;  *" 
IS  wbere  his  violence  was  provoked  by  the  complaining  wife's  drunken- 
ness,*  or  by  her  indiscreet  attempt  to  take  morphine  from  him  while 
he  -wsis  in  a  state  of  deUrium  resulting  from  the  use  of  the  drug.*    So, 
it  has  been  held  that  a  complaint  by  the  wife  alleging  that  her  hus- 
baacl    struck  her  with  a  whip  on  one  occasion  and  with  a  switch  on 
another,  leaving  several  bruises  on  her  person,  without  stating  the 
circumstances  under  which  the  blows  were  given,  was  insufficient  to 
sho-w   cruelty,  as  provocation  on  the  part  of  the  wife  may  have  been 
such    as  to  render  his  conduct  not  cruelty.* 

Desertion 

13<>.  In  General. — In  England,  formerly,  divorces  were  not  allowed 
for  desertion.  The  only  remedy  for  such  a  wrong  was  a  suit  in  the 
ecclesiastical  courts  for  the  restitution  of  conjugal  rights.*    In  accord- 

16.  JSKCcsher  ▼,  Mosher,  16  N.  D.  269,  113  N.  W.  99,  125  A.  S.  R.  654,  12 
T^^-  'yf.  99,  125  A.  S.  R.  654,  12  L.R.A.(N.S.)  820;  Nye's  Appeal,  126 
^•A..  (  2S.S.)  820.  Pa.  St.  341,  17  Atl.  618,  12  A.  S.  R. 

«ot«ft  ::      18  L.R.A.(N.S.)   304,  313.       873. 
Q  ^^     <3r:»)w  V.  Grow,  134  Ky.  816, 121       Notes:  29  Am.  Dec.  677;  86  Am. 
°-^-      ^^64,  135  A.  S.  R.  440.  Dec.  437;  34  L.R.A.  454. 

a.     iSTote:  86  Am.  Dec  437.     See      1.  Note:  34  LJI.A.  455. 
^SAtraL.-ar  AND  Battert,  vol.  2,  p.  542;       2.  Youngs  v.  Youngs,  130  111.  230, 
ilDsa  .A^asr  x  and  Wife.  22  N.  E.  806, 17  A.  S.  R.  313,  6  L.R.A. 

a  i*-      -A^lbert  v.  Albert,  5  Mont.  577,  548. 
"»  ^-.^'33,  51  Am.  Rep.  86.  3.  Joyner  v.  Joyner,  59  N.  C.  322, 

*"•     3?"«nngs  V.  Youngs,  130  111.  230,  82  Am.  Dec.  421. 
^^-   ^ -  806, 17  A.  S.  R.  313,  6  L.R.A.       4.  Hardin  v.  Hardin,  17  Ala.  250, 
5^'     -tioshall  v.  Hoshall,  51  Md.  72,  52   Am.   Dec.   170;    Pfannebecker   v. 
34  ^^'^-    Rep.  298;  Poor  v.  Poor,  8  N.  Pfannebecker,  133  la.  425, 110  N.  W. 
"B.  *^'^,  29  Am.  Dec.  664;  Joyner  v.   618,  119  A.  S.  R.  608,  12  Ann.  Gas. 
3o5^ex-,    59  N.  C.  322,  82  Am.  Dee.   543;  Stewart  v,  Stewart,  78  Me.  54S, 
4Sa^»  "Mosher  v.  Mosher,  16  N.  D.  269,  7  Ati.  473,  57  Am.  Rep.  822. 
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ance  with  the  law  as  administered  in  such  courts  a  man  who  had 
been  deserted  by  his  wife  could  maintain  a  suit  for  the  restitution  of 
his  conjugal  rights,  in  which  the  wife  would  be  compelled  to  return 
to  cohabitation  unless  she  could  plead  a  fact  in  bar  which  would  entitle 
her  to  a  sentence  of  separation,  and  no  facts  were  sufficient  to  bar 
the  proceeding  except  such  as  were  sufficient  as  a  ground  for  a  divorce 
in  an  original  suit.  In  such  cases  the  sentence  of  the  court  usually 
enjoined  the  husband  to  receive  his  wife  home  in  that  character,  and 
to  treat  her  with  conjugal  affection  and  to  testify  the  same  to  the 
court;  and  the  consequence  of  non-compliance  with  the  decree  of  the 
court  was  excommunication  and  imprisonment.*  Under  the  present 
statutes  in  England,  after  the  deserted  spouse  has  recovered  a  decree 
.for  restoration  of  conjugal  rights  and  that  decree  has  not  been  com- 
plied with,  the  deserted  spouse  is  entitled  to  petition  for  a  judicial 
separation  on  the  ground  of  the  statutory  desertion.*  The  remedy 
administered  by  the  ecclesiastical  courts  for  the  restitution  of  con- 
jugal rights  never  existed  in  this  country; '  desertion  for  a  specified 
time  being,  under  our  laws,  very  generally  made  a  ground  of  divorce.* 
In  a  few  instances  the  statute  requires  that  the  desertion  be  deliberate 
and  final  and  the  separation  of  the  parties  beyond  any  reasonable 
expectation  of  reconciliation.  Where  the  evidence  shows  a  wilful 
abandonment  of  the  husband  by  the  wife  and  her  repeated  refusal  to 
resume  matrimonial  cohabitation,  this  shows  a  sufficient  desertion  by 
the  wife  and  the  want  of  any  reasonable  expectation  of  a  reconcilia- 
tion, and  the  husband  should  be  granted  a  divorce.'  Where  one 
spouse  sues  the  other  for  a  divorce  and  charges  a  wilful,  continued  and 
obstinate  desertion  it  is  axiomatic  that  the  burden  of  proving  the 
desertion  is  upon  the  complaining  spouse.** 

140.  What  Constitutes  Desertion  in  General. — The  word  "desertion" 
is  defined  by  lexicographers  as  "the  act  of  forsaking  or  abandoning, 
as  a  party,  a  friend,  a  cause,  or  a  post  of  duty ;  the  act  of  quitting  with- 
out leave  and  with  an  intention  not  to  return."  So  in  law  as  used  in 
the  statutes  relating  to  divorce  the  terra  imports  a  cessation  of  cohabi- 
tation and  a  wrongful  refusal  on  the  part  of  the  spouse  charged  with 
tlie  desertion  to  live  with  the  other.**    As  a  general  rule  the  spouse 


5.  Hardin  v.  Hardin,  17  Ala. 
52  Am.  Dec.  170. 

6.  Le.slie  v.  Leslie,   [1908]    P. 
77  L.  J.  P.  23,  98  L.  T.  N.  S 
24  Times  L.  Rep.  148,  13  Ann. 
750,  3  British  Rul.  Cas.  542. 

7.  Hardin  v.  Hardin,  17  Ala. 
52  Am.  Dec.  170. 

8.  McCraney  v.  McCraney,  5  la. 
68  Am.  Dec.  702.    See  generally, 
ceeding  parag^raplis  under  this 
aioD  of  the  enbjeet.  . 


250,       9.  Matthews  v.  Matthews,  112  Md. 

582,  77  AU.  249,  29  L.R.A.(N.S.)  905 

99,    (reversing   judgment    of   local    court 

62,  denying  a  divorce). 

Cas.       10.  Rogers  v.  Rogers,  81  N.  J.  Eq. 

479,  86  Atl.  935,  46  L.R.A.(N.8.)  711. 

250,       11.  Tirrell  v.  ThreU,  72  Conn.  567, 

45  Atl.  153,  47  L.R.A.  750;  Matthews 

232,   V.  Matthews,  112  Md.  582,  77  Atl.  249, 

sue-  29  L.R.A.(N.S.)  905;  Buokner  v.  Buck- 

divi-   ner,  118  Md.  101,  84  Atl.  156,  Ann. 

Cas.  1914B  628 ;  Williams  v.  Williams, 
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who  unjustifiably  and  without  cause  leaves  the  other  and  refuses  to 
resume  marital  cohabitation  is  guilty  of  desertion  entitling  the  other 
to  a  divorce.^*  To  establish  desertion  three  things  must  concur  and 
must  be  proved;. these  are,  cessation  from  cohabitation  continued  for 
the  statutory  period,  intention  in  the  mind  of  the  deserter  not  to  re- 
sume cohabitation,  and  the  absence  of  the  other  party's  consent  to  the 
separation  or  misconduct  on  his  or  her  part  justifying. the  separa- 
tion.** The  separation,  to  constitute  desertion,  involves  a  general 
abnegation  of  all  the  duties  and  obligations  resulting  from  the  mar- 
riage contract;  '*  thus,  as  will  hereafter  be  shown,  the  mere  refusal 
of  one  of  the  parties  to  have  marital  intercourse  with  the  other  is  not, 
according  to  the  prevailing  view,  regarded  as  desertion.*'  And  so, 
as  a  general  rule,  desertion  cannot  be  inferred  from  the  fact  that  the 
parties  do  not  live  together ;  *•  but  where  the  wife  leaves  the  residence 
of  her  husband  and  refuses  to  return  and  lives  apart  from  him,  and 
no  cause  is  assigned  or  explanation  offered  for  her  conduct,  the  legal 
inference  follows  that  she  is  guilty  of  desertion."  Where  the  wife  is 
the  one  who  leaves  the  home,  the  burden  of  proof  is  upon  her  when 
seeking  a  divorce  to  show  that  her  abandonment  was  not  voluntary 
but  that  she  was  compelled  to  go  by  his  treatment  or  command.** 
It  has  been  held  that  if  a  husband  fails  to  provide  a  domicil  for  his 
wife,  takes  her  to  the  home  of  her  parents  and  without  further  notice 
to  her  leaves  the  state  for  an  indefinite  period  of  time,  she  is  entitled 
to  a  divorce  on  the  ground  of  desertion.*' 

141.  Wilfulness  or  Maliciousness  of  Desertion. — It  is  well  recog- 
nized that  desertion,  to  constitute  a  ground  for  divorce,  must  be  wil- 
ful ;  **  and  it  has  been  held  that  though  the  statute  allows  a  divorce 

130  N.  Y.  193,  29  N.  E.  98,  27  A.  14.  Southwick     ▼.     Sonthwiek,     97 

S.  R.  517,  14  L.R.A.  220;  IngersoU  v.  Mass.  327,  93  Am.  Dec.  95. 

Ingersoll,  49  Pa.  St.  249,  88  Am.  Dec.  15.  See  infra,  par.  162. 

500.  16.  Freeman  v.  Freeman,  82  N.  J. 

Notes:  19  A.  S.  R.  433;  119  A.  S.  Eq.  360,  88  AU.  1071,  49  L.R.A.(N.S.) 

R.  618;  138  A.  S.  R.  147;  9  L.R.A.  1042;  Reynolds  v.  Reynolds,  68  W.  Va. 

696.  15,  69  S.  E.  381,  Ann.  Cas.  1912A  889, 

12.  Alexander  v.  Alexander,  94  Ark.  Note:  119  A.  S.  R.  621. 

438,  127  S.  W.  740,  140  A.  S.  R.  127;  17.  Conant  v.  Conant,  10  Cal.  249, 

Tirrill  v.  Tirrell,  72  Conn.  567,  45  Atl.  70  Am.  Dec.  717;  Cooper  v.  Cooper, 

153,  47  L.R.A.  750;  Buckncr  v.  Buck-  17  Mich.  205,  97  Am.  Dec.  182. 

ner,  118  Md.  101,  84  AU.  156,  Ann.  18.  Herold  v.  Herold,  47  N.  J.  Eq. 

Cas.  1914B  628;  Rogers  v.  Rogers,  81  210,  20  Atl.  375,  9  L.R.A.  696. 

N.  J.  Eq.  479,  86  Atl.  935,  46  L.E.A.  19.  Wilcox  v.  Nixon,  115   La.  47, 

(N.S.)  711.  38  So.  890,  112  A.  S.  R.  266. 

Notes:  Jld  A.  S.  R.  629;  9  L.R.A.  20.  Chatterton  v.  Chatterton,  231  El. 

696.  449,  83  N.  B.  161,  121  A.  S.  R.  339; 

13.  Notes:  119  A.  S.  R.  618;  138  HaU  v.  Hall,  69  W.  Va.  175,  71  S.  E. 
A.    S.  E.  147.  •  See  infra,  par.  142,  103,  34  L.R.A.(N.f5.)  758. 

as  to  intention  to  desert;  and  infra,      Note:  138  A.  S.  a.  151. 
par.  144  et'seq:,  i»  to  consent  to  sep- 
aration. 
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a  mensa  et  thoro  for  abandonment  or  desertion,  in  general  terms,  and 
does  not  in  express  words  require  wilfulness,  it  must  be  assumed  that 
the  legislators,  in  drafting  and  enacting'  it,  intended  such  abandon- 
ment and  desertion  as  is  generally  recognized  and  treated  as  sufficient 
ground  for  a  limited  divorce.*  In  some  of  the  statutes  the  desertion 
is  required  to  be  "wilful"  and  "obstinate."  The  term  "wilful"  as  so 
used  has  beep  held  to  mean  "on  purpose,  intentional,"  and  the  term 
"obstinate"  to  mean  "determined,  fixed,  persistent."  *  The  word  "wil- 
ful" does  not  imply  any  malice  or  wrong  toward  the  other  party.* 
Used  in  this  connection  it  means  absenting  one's  self  from  the 
society  of  the  other  spouse  with  the  intention  to  continue  to  live  apart 
in  spite  of  the  wishes  of  such  other  spouse  and  without  any  intention 
to  return  to  cohabitation.*  In  some  statutes  the  word  "malicious"  is 
used  in  describing  de.«ertion.  But  malice  may  be  implied  from  a 
desertion  which  is  wilful  and  without  cause.' 

142.  Intention  to  Abandon. — To  constitute  desertion,  separation 
and  intention  to  abandon  must  concur;  •  and,  a  fortiori,  it  is  essential 
to  prove  an  intention  to  desert  where  the  ground  upon  which  a  divorce 
is  sought  is  wilful,  obstinate,  and  continued  desertion.  Continued 
separation  between  husband  and  wife,  which  may  be  consistent  under 
the  proofs  with  no  intention  wilfully  and  obstinately  to  desert,  is 
not  a  desertion  within  the  meaning  of  the  statute.'  In  legal  contem- 
plation, the  husband  is  living  with  his  wife,  though  driven  by  stress 
of  circumstances  and  pecuniary  difficulties  to  absent  himself  from 
liome  in  an  effort  to  make  better  provision  for  his  family,  and  he 
ceases  to  live  with  his  wife  only  when,  with  an  intention  never  to 
return,  he  deserts  or  abandons  her.*  The  separation  and  intention 
to  abandon  need  not  be  identical  in  their  commencement;  if  the 
separation  in  the  first  instance  did  not  constitute  a  desertion,  still, 
if  a  subsequent  intent  to  abandon  is  formed,  this  may  constitute  a 

1.  HaU  V.  Hall,  69  W.  Va.  175,  71  16  L.R.A.(N.S.)  1071;  Marsh  v.  Marsh, 
S.  E.  103,  34  L.R.A.(N.S.)  758.  14  N.  J.  Eq.  315,  82  Am.  Dec  251; 

2.  Hudson  v.  Hudson,  59  Fla.  529,  Williams  v.  Williams,  130  N.  T.  193, 
51  So.  857,  138  A.  S.  R.  141,  21  Ann.  29  N.  E.  98,  27  A.  S.  R.  517, 14  L.R.A. 
Cas.  278,  29  L.R.A.(N.S.)  614.  220;  IngersoU  v.  Ingersoll,  49  Pa.  St. 

3.  Note :  138  A.  S.  R.  151.  249,  88  Am.  Dec.  500 ;  Hardie  v.  Har- 

4.  Tirrell  v.  Tirrell,  72  Conn.  567,  die,  162  Pa.  St.  227,  29  AU.  886,  25 
45  Atl.  153,  47  L.R.A.  750.  L.R.A.  697;   Pinkard  v.  Pinkard,  14 

6.  Note:  138  A.  S.  R.  151.  Tex.  356,  65  Am.  Dec.  129;  Hall  v. 

6.  Lewis  V.  Lewis,  167  Cal.  732, 141   Hall,  69  W.  Va.  175,  71  S.  E.  103,  34 
Pac.  367,  52  L.R.A.(N.S.)  675;  John-  L.R.A.(N.S.)  758. 
sen  T.  Johnson,  22  Colo.  20,  43  Pac.       Notes:  119  A.  S.  R.  618;  138  A.  S. 
130,  55  A.  S.  R.  112;  Hill  v.  Hill,  62  R.  150. 

Fla.  493,  56  So.  941,  39  L.R.A.(N.S.)       7.  Hill  v.  Hill,  62  Fla.  493,  56  So. 
1117;  Matthews  v.  Matthews,  112  Md,  941,  39  L.R.A.(N.S.)   1117. 
582,  77  Atl.  249,  29  L.R.A.(N.S.)  905;       8.  Walton  v.  Walton,  76  Miss.  662, 
Kirkpatrick  v.  Kirkpatrick,  81  Neb.  25  So.  166,  71  A.  S.  R.  540. 
627, 116  N.  W.  499,  129  A.  S.  R.  708, 
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legal  desertion.*  The  subsequent  intention  to  abandon  would  not, 
however,  relate  back  to  the  time  of  the  separation  and  constitute  a 
desertion  from  the  time  of  the  separation,  but  only  from  the  time  the 
intention  to  abandon  was  formed  or  manifested.**  The  guilty  intent 
to  abandon  is  manifested  when,  without  cause  or  consent,  either  party 
withdraws  from  the  home ;  *'  and  since  intent  to  abandon  is  largely 
a  matter  of  inference  and  presumption,  the  subsequent  conduct  of  the 
parties  frequently  makes  plain  the  intent  with  which  a  previous  act 
was  performed ;  and  evidence  of  such  conduct  is  admissible  to  ascer- 
tain the  intent.**  However,  the  courts  do  not  ordinarily  construe  the 
mere  words  of  the  wife  spoken  at  the  time  of  her  leaving  her  husband 
or  diuing  her  separation,  as  very  conclusively  showing  an  intent  on 
her  part  to  abandon  her  husband.** 

143.  Insanity  of  Defending  Spouse  as  A£fectiog  Desertion. — As 
heretofore  shown  the  insanity  of  the  defending  spouse  after  marriage 
is  not,  in  the  absence  of  statute,  ground  for  divorce ;  **  so  it  is  well 
recognized  that  where  one  spouse  leaves  the  other,  it  is  a  defense  to 
an  action  by  the  latter  for  a  divorce  on  the  ground  of  desertion  that 
the  defending  spouse  was  insane  at  the  time  he  or  she  left  the  other.** 
A  fortiori,  the  absence  of  a  wife  due  to  her  insanity  and  a  consequent 
confinement  in  an  asylum  for  lunatics,  especially  if  such  confinement 
is  by  the  consent  and  direction  of  her  husband,  does  not  constitute 
desertion  of  him.**  In  some  cases  the  question  has  arisen,  where  one 
spouse  without  cause  deserts  the  other  and  where,  before  the  statutory 
period  requisite  to  furnish  cause  for  divorce  has  elapsed,  he  or  she 
becomes  insane,  as  to  whether  this  is  to  be  considered  a  wilful  desertion 
during  the  time  of  such  insanity.  While  there  is  authority  for  the 
position  that  where  one  spouse  without  cause  deserts  the  other,  it  is 
immaterial  as  regards  the  latter's  rights  to  a  divorce  that  the  former 
became  insane  before  the  statutory  period  requisite  to  constitute  a 
ground  for  divorce  had  elapsed,*'  yet  the  prevailing  view  is  that  if 
the  deserting  spouse,  though  sane  at  the  time  of  desertion,  becomes 
insane  before  the  statutory  time  has  expired,  he  or  she  is  not  to  be 

9.  Pinkard  v.  Pinkard,  14  Tex.  356,  S.  E.  103,  34  LJt.A.(N.S.)  758. 
65  Am.  Dec.  129.  14.  See  snpra,  par.  63. 

Notes:  119  A.  S.  R.  621;  138  A.  S.  16.  Kirkpatrick  v.  Kirkpatrick,  81 

R.  151.  Neb.  627. 116  N.  W.  499, 129  A.  S.  R. 

10.  Pinkard  v.  Pinkard,  14  Tex.  356,  708,  16  L.R.A.(N.S.)  1071. 
65  Am.  Dec.  129.  Note:  34  L.R.A.  164. 

Notes:  119  A.  8.  R.  622;  138  A.  S.       16.  Notes:  119  A.  S.  R.  638;  138 
R.  148.  A.  S.  R.  160;  34  L.R.A.  164^;  1  Ann. 

11.  Ingersoll  ▼.  Ingersoll,  49  Pa.  St.  Cas.  252. 

249,  88  Am.  Dec.  500.  17.  Notes:   138  A.   S.   R.  160;   34 

Note:  138  A.  S.  R.  151.  L.R.A.  164.     And  see  Kirkpatrick  v. 

12.  Johnson  v.  Johnson,  22  Colo.  ?0,  Kirkpatrick,  81  Neb.  627,  116  N.  W. 
43  Pac.  130,  55  A.  S.  R.  112.  499, 129  A.  S.  R.  708, 16  L.R.A.(N.S.) 

13.  Hall  V.  Hall,  69  W.  Va.  175,  71  1071,  citing  an  Iowa  case  to  this  effect. 
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deemed  guilty  of  a  wilful  desertion  for  the  requisite  period,  as  the 
time  during  which  the  insanity  continued  is  not  to  be  computed 
in  determining  the  time  of  the  desertion.**  On  principle  this  would 
seem  to  be  the  logical  view,  as  the  desertion  must  be  wilful  and 
continuous  during  the  requisite  period,  and  it  is  the  universal  rule 
that  where  one  spouse  abandons  or  deserts  the  other  and  in  good  faith 
returns  or  offers  to  return  before  the  expiration  of  the  statutory  period 
a  ground  of  divorce  does  not  arise  or  accrue.*'  It  is  evident  that  if 
the  deserting  spouse  becomes  insane  after  the  statutory  period  has 
expired,  the  other's  right  to  a  divorce  is  not  affected  thereby.** 

144.  Absence  of  Consent  to  Separation  in  GeneraL — ^It  is  the  well 
settled  general  rule  that  to  prove  a  desertion  the  separation  must  be 
shown  to  be  against  the  will  and  without  the  consent  of  the  complain- 
ing spouse,  for  a  separation  with  the  consent  or  acquiescence  of  the 
parties  does  not  Constitute  desertion,  no  matter  how  long  continued.* 
So  if  a  husband,  not  entirely  blameless  for  the  act,  makes  no  effort 
to  prevent  his  desertion  by  his  wife,  and  acquiesces  in  and  appears 
satisfied  with  its  continuance,  he  is  not  entitled  to  a  divorce  on  the 
ground  of  desertion.*  Moreover,  a  consent  which  will  take  away  the 
character  of  desertion  from  the  original  departure  will  take  it  away 
equally  from  a  subsequent  absence  if  given  at  any  time  during  such 
absence."  Under  the  English  acts  a  temporary  separation  between  a 
husband  and  wife  for  mutual  convenience  is  not  regarded  as  altering 
the  marital  relations,  and  a  husband  who  under  such  circumstances 
refuses  to  take  his  wife  back  again  or  to  maintain  her  may  be  guilty  of 
desertion.*  It  is  generally  recognized  that  where  husband  and  wife 
have  been  living  separate  and  apart  by  mutual  consent,  there  can  be  no 
desertion  by  the  one  party  without  a  prior  resumption  of  cohabitation, 
or,  at  least,  a  request  by  the  complaining  party  to  resume  cohabita- 
tion ;  *  and  nothing  but  an  unconditional  and  entire  resumption'  of 


18.  Kirkpatrick  v.  Kirkpatrick,  81 
Neb.  627,  116  N.  W.  499, 129  A.  S.  R. 
708,  16  L.R.A.(N.S.)  1071  and  note; 
Fisher  v.  Fisher,  54  W.  Va.  146,  46 
S.  E.  118,  1  Ann.  Gas.  251. 

Notes:  138  A,  S.  R.  160;  1  Ann. 
Cas.  252. 

19.  Kirkpatrick  v.  Kirkpatrick,  81 
Neb.  627,  116  N.  W.  499,  129  A.  S. 
R.  708,  16  L.R.A.(N.S.)  1071. 

20.  Harrigan  v.  Harrigan,  135  Gal. 
397,  67  Pac.  506,  87  A.  S.  E.  118  and 
note. 

Note:  16  L.R.A.(N.S.)  1072.  See 
infra,  par.  166,  a.s  to  the  general  avail- 
ability of  insanity  as  a  defense  to 
divorce  proceedings. 

1.  Lea  V.  Lpe,  09  Mass.  493,  96  Am. 


Dec.  772;  Franklin  v.  Franklin,  154 
Mass.  515,  28  N.  E.  681,  26  A.  S.  R. 
266, 13  L.R.A.  843;  Cooper  v.  Cooper, 
17  Mich.  205,  97  Am,  Dec,  182  and 
note;  McVickar  v.  McVickar,  46  N.  J. 
Eq.  490,  19  Atl.  249,  19  A.  S.  R.  422; 
Freeman  v.  Freeman,  82  N.  J.  Eq.  360, 
88  AU.  1071,  49  L.R.A.(N.S.)  1042, 

Notes:  119  A.  S.  R.  620;  138  A,  S. 
R.  152;  9  L.R.A.  699;  39  L.R,A,(N.S.) 
1121;  12  Eng.  Rul.  Cas.  807. 

2.  Herold  v.  Herold,  47  N.  J,  Eq. 
210,  20  Atl,  375,  9  L.R.A,  696. 

3.  Note:  9  L.R.A.  699. 

4.  Note:  12  Eng.  Rul.  Cas.  807. 

5.  Cooper  v.  Cooper,  17  Mich.  205, 
97  Am.  Dec.  182. 
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their  early  relations  can  restore  them  to  such  a  position  as  would 
make  a  new  separation  by  the  departure  of  the  wife,  a  legal  desertion.* 
On  the  other  hand  where  there  has  been  a  temporary  separation  with 
the  consent  of  the  parties,  and  the  complaining  spouse  makes  sincere 
overtures  to  terminate  it  and  the  defending  spouse  refuses  without 
justification  or  excuse  and  manifests  an  intent  to  stay  away,  this  may 
constitute  a  desertion.'  As  a  general  rule,  of  course,  where  the 
parties  enter  into  an  agreement  for  separation,  neither  party  can  be 
deemed  in  law  to  have  deserted  the  other  so  as  to  give  the  right  to 
a  divorce  on  the  ground  of  desertion ;  *  still  it  has  been  held  that  a 
husband  may  be  guilty  of  wilful,  continued  and  absolute  desertion, 
notwithstanding  articles  of  separation  are  signed  by  the  parties,  after 
he  deserts  his  wife,  if  he  knows  that  she  dissents  from  the  separation 
and  he  is  determined  to  continue  it.  In  this  connection  a  distinction 
is  made  between  a  separation  induced  by  a  written  agreement  and 
a  separation  of  which  the  real  cause  was  the  determination  of  a 
husband  to  abandon  his  wife,  and  where  the  writing  only  put  a 
false  face  upon  the  transaction.*  The  voluntary  withdrawal  of  the 
wife  induced  by  her  husband's  cruelty  or  neglect  is  not  such  consent 
as  will  deprive  her  of  the  right  to  a  divorce,  even  if  her  husband 
should  accompany  his  cruelty  or  neglect  with  permission  for  her  to 
depart  from  his  house  and  society.*" 

145.  Proof  of  Consent  to  Separation. — Consent  to  a  separation  may 
be  implied  from  acquiescence  or  from  other  circumstances  which  show 
the  plaintiff's  consent  or  that  the  separation  was  not  against  his  or 
her  will.  The  consent  need  not  be  express.  It  may  be  tacit,  as  where 
the  plaintiff  was  willing  and  made  no  objection.^*  It  is  manifest 
that  the  disposition  of  the  courts  is  not  to  consider  the  conduct  or 
words  of  the  wife  against  her  in  cases  of  a  separation  where  the  hus- 
band has  been  guilty  of  misconduct  or  ill  treatment,  as  showing  her 
consent  to  the  separation  and  thus  depriving  it  of  the  legal  character 
of  a  desertion  by  the  husband.**  Thus,  it  has  been  held,  if  a  wife, 
in  anger,  tells  her  husband  that  he  may  go  his  way  and  she  will  go 
hers,  and  gives  other  evidence  of  her  desire  that  they  should  live 
separate,  but  immediately  retracts  and  beseeches  him  not  to  go,  and 
he,  notwithstanding  her  entreaties,  leaves  her  in  a  passion,  and  remains 

Notes:  138  A.  S.  R.  152;  12  Eng.       9.  Power  v.   Power,  66  N.  J.  Eq. 

Rnl.  Cas.  807.  320,  58  Atl.  192,  105  A.  S.  R.  653. 

6.  Cooper  ▼.  Cooper,  17  Mich.  205,       10.  Lea  v.   Lea,  99  Mass.  493,  96 
97  Am.  Dee.  182.  Am.  Dec.  772. 

7.  Power  v.  Power,  66  N.  J.  Eq.  320,       11.  Lewis  v.  Lewis,  167  Cal.  732, 141 
58  Atl.  192,  105  A.  S.  R.  653.  Pac.  367,  52  L.R.A.(N.S.)  675. 

Note:  119  A.  S.  R.  621.  12.  McVickar  v.  McTickar,  46  N.  J. 

8.  Notes:  83  A.  S.  R.  872;  119  A.   Eq.  490,  19  Atl.  249, 19  A.  S.  R.  422. 
8.  R.  620. 
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away  without  any  attempt  at  reconciliation  and  without  contributing 
anything  toward  her  support  for  a  number  of  years,  or  even  communi- 
cating with  her  in  any  way,  she  is  entitled  to  a  divorce  on  the  ground 
of  his  desertion.*' 

146.  Imprisonment  as  Affecting  Desertion. — The  question  has  some- 
times arisen  as  to  whether  a  separation  caused  by  one  q>0U8e  being 
convicted  of  a  crime  and  imprisoned  amounts  to  desertion  on  his 
part.  One  line  of  authorities  is  to  the  effect  that  since  a  desertion 
must  be  voluntary  such  imprisonment  does  not  constitute  deser- 
tion.** Thus,  under  this  rule,  it  has  been  held  that  a  divorce  was 
properly  refused  where  it  appeared  that  the  husband  had  abused  bis 
wife  and  forced  her  to  return  to  her  parents'  home  where  he  followed 
her  and  shot  at  her,  for  which  offense  he  was  subsequently  tried  and 
convicted  and  sentenced  to  imprisonment,  and  was  released  after 
divorce  proceedings  were  instituted ;  the  court  holding  that  his  absence 
since  the  date  "of  his  brutal  treatment  of  the  wife  did  not  amount  to 
wilful  continuance  and  obstinate  desertion  within  the  meaning  of  the 
statutes.**  But  it  would  seem  to  be  a  more  reasonable  rule  that  a 
spouse  may  be  guilty  of  desertion  though  his. separation  from  the 
complaining  spouse  was  due  to  his  conviction  and  imprisonment  for 
a  crime,  since  the  absence  of  the  offending  party  from  his  home,  and 
the  desertion  supervening  thereon,  even  though  enforced,  is  but  a 
consequence  of  his  own  guilt.**  The  t^uestion  as  regards  conviction 
of  and  imprisonment  for  crime  as  a  specific  ground  for  divorce 
has  been  discussed  heretofore.*^ 

147.  Separation  Pending  Suit  for  Divorce  or  after  Limited 
Divorce. — ^Where  one  spouse  in  good  faith  brings  proceedings  for  a 
divorce  against  the  other  though  in  fact,  as  it  may  develop,  there  is 
no  ground  for  divorce,  it  is  the  general  rule  that  there  can  be  no 
desertion  by  the  one  of  the  other  pending  the  divorce  proceedings,  as 
it  is  presumed  that  no  return  would  be  l^en  permitted ;  and,  further- 
more, the  complaining  spouse,  by  a  return  to  matrimonial  cohabita- 
tion, might  be  held  to  have  condoned  the  ground  on  which  the  pro- 
ceeding for  a  divorce  was  based.**  One  charged  with  offenses  which 
imply  the  consent  of  the  other  to  a  separation  cannot  be  charged  with 
desertion  within  the  meaning  of  the  statute  for  refraining  from  the 
matrimonial  relation,  both  because  the  absence  is  justifiable  and  is 
consented  to.    And,  a  fortiori,  one  who  has  caused  a  separation  by  a 

IS.  Note:  119  A.  S.  B.  624.  18.  Easter  v.  Easter,  75  N.  H.  270, 

14.  Notes:  119  A.  S.  R.  638;  138  73  Atl.  30,  139  A.  S.  R.  688;  Marsh 
A.  S.  R.  159;  31  L.R.A.  520.  v.  Marsh,  14  N.  J.  Eq.  315,  82  Am. 

15.  Notes:   119  A.   S.   R.   638;   31  Dec.  251;  Von  Bemuth  v.  Von  Ber- 
L.R.A.  520.  nuth,  76  N.  J.  Eq.  487,  74  AU.  700, 

16.  Notes:  119  A.  S.  R.  638;  138  139  A.  S.  R.  784. 

A.  S.  R.  159;  31  L.R.A.  520.  Notes:  119  A.  S.  R.  637,  638;  138 

17.  See  snpra,  par.  93  et  seq.  A.  S.  R.  149;  39  L.R.A.(N.S.)  1125. 
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groundless  suit  cannot  charge  the  other  with  desertion.**  Thus  the 
separation  by  a  wife  from  her  husband  pending  a  suit  against  her  for 
divorce  on  the  ground  of  her  adultery  does  not  constitute  wilful 
desertion  during  that  period.*'  The  time  during  which  a  prior  pro- 
ceeding for  divorce  or  separation  was  pending  is  not,  however,  neces- 
sarily to  be  excluded  in  determining  in  a  subsequent  proceeding 
whether  the  desertion  of  the  defending  spouse  has  continued  for  the 
requisite  period.*  Accoi'dingly,  where  one  spouse  has  deserted  the 
other  without  excuse  and  has  hereafter  so  conducted  himself  or  her- 
self as  to  justify  the  other  in  seeking  a  divorce  on  the  ground  of 
adultery,  itie  pendency  of  such  action,  even  though  the  defendant 
was  not  guilty  of  the  adultery  therein  charged,  has  been  held  not  to 
affect  the  right  to  maintain  another  action  at  the  proper  time,  for  a 
divorce  for  the  desertion.  Under  such  circumstances  the  continuity 
of  the  desertion  is  not  affected  by  the  earlier  proceedings".'  So  where 
one  spouse  abandoned  the  other  and  the  latter  instituted  a  suit  for 
divorce  which  was  dismissed  without  prejudice,  it  has  been  held 
that  the  time  during  which  such  suit  was  pending  should  not  be 
excluded  in  computing  the  period  of  desertion  in  a  subsequent  action 
by  the  same  spouse  for  a  divorce  for  such  desertion ;  *  and  the  same 
rule  has  been  held  to  apply  where  one  spouse  abandons  the  other  and 
in  bad  faith  institutes  proceedings  for  divorce.*  Where  a  wife  is 
living  apart  from  her  husband  under  a  decree  of  divorce  a  mensa  et 
thoro,  her  husband  cannot  be  deemed  to  have  deserted  her  during 
such  time  so  as  to  entitle  her  to  a  divorce  a  vinculo  matrimonii.' 

148.  Duration  and  Continuity  of  Desertion. — ^Desertion  is  not  only 
a  specific  act  but  a  continuing  course  of  conduct.*  Hence  it  is  a 
general  rule  that  desertion  in  order  to  constitute  a  cause  for  divorce 
must  have  continued  for  the  time  specified  by  the  stdtute,'  next  before 
the  commencement  of  the  proceedings  for  the  divorce.*  There  are, 
however,  decisions  to  the  effect  that,  under  a  statute  authorizing  a 
divorce  for  wilful  desertion  for  a  specified  time,  a  divorce  may  be 
granted  where  the  time  specified  had  elapsed  at  the  time  of  the  he^'r- 

1«.  Easter  v.  Easter,  75  N.  H.  270,  73  Atl.  30,  139  A.  S.  R.  688.    . 

73  Atl.  30,  139  A.  S.  R.  688.  4.  Von  Bemuth  v.  Von  Bernuth,  76 

20.  Marsh  v.  Marsh,  14  N.  J.  Eq.  N.  J.  Eq.  487,  74  Atl.  700,  139  A.  S. 

315,  82  Am.  Dec.  251.  R.  784. 

1.  WUkins  V.  Wilkins,  84  Neb.  206,  Note:  138  A.  S.  R.  150. 
120  N.  W.  907,  133  A.  S.  R.  618;  5.  Note:  138  A.  S.  R.  160. 
Easter  v.  Easter,  75  N.  H.  270,  73  Atl.  6.  TirreU  v.  TirreU,  72  Conn.  567, 
30,  139  A.  S.  R.  688;  Von  Bemuth  v.  45  Atl.  153,  47  L.R.A.  750. 

Von  Bemuth,  76  N.  J.  Eq.  487,  74  Atl.  7.  Conant  v.  Conant,  10  Cal.  249,  70 

700,  139  A.  S.  R.  784.  Am.  Dec.  717. 

Note:  9  L.R.A.  697.  Notes:  119  A.  S.  R.  622;  138  A.  S. 

2.  Notes:  19  A.  S.  R.  433;  119  A.  R.  148;  9  L.R.A.  697. 

S.  R.  623.  8.  Notes:  119  A.  S.  R.  622;  138  A, 

3.  Easter  v.  Easter,  75  N.  H.  270,   S.  R.  148. 
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ing,  though  the  libel  was  filed  before  such  time.*  Following  the  rule 
that  the  desertion  must  be  continuous  and  uninterrupted  for  the 
statutory  period,  it  has  been  held  that  two  periods  of  desertion,  inter-, 
rupted  by  a  reconciliation,  cannot  be  added  together  for  the  purpose 
of  making  up  the  term  reqmred  by  the  statute  to  entitle  a  husband  or 
wife  to  a  divorce  for  desertion.**  But  where  one  spouse  wilfully 
abandons  the  other,  his  or  her  return  to  the  home  for  a  temporary 
purpose  without  any  intention  of  resuming  the  matrimonial  cohabita- 
tion does  not  interrupt  the  desertion.**  There  is  authority  for  the 
position  that  the  mere  fact  that  the  husband  and  wife  occupy  the 
same  bed  after  the  desertion  by  the  wife,  does  not  necessarily  inter- 
rupt the  continuity  of  the  desertion.**  On  principle,  however,  and 
in  application  of  the  general  principles  of  condonation-  which  will 
be  discussed  later,*'  such  act  would  ordinarily  be  regarded  as  a  con- 
donation of  the  prior  desertion,  or  at  least  as  an  interruption  of  the 
continuity  of  the  wife's  desertion.**  Where  a  cause  of  divorce  called 
for  by  the  statute  is  a  continuing  one,  such  as  desertion,  although  it 
may  have  begun  before  the  enactment  of  the  statute,  yet  if  it  con- 
tinued after  the  passage  for  the  period  required  therein,  the  case 
comes  within  the  act.**  If  a  statute  declares  that  divorce  may  be 
granted  for  desertion  for  a  time  specified,  there  seems  to  be  no  dissent 
from  the  proposition  that  desertion  continued  for  such  period  creates 
a  perfect  right  to  a  divorce  which  it  is  beyond  the  power  of  the  party 
in  the  wrong  to  destroy  without  the  consent  of  the  other.  Hence,  an 
offer  to  discontinue  the  desertion  and  return  to  and  live  with  the 
deserted  spouse,  though  made  in  good  faith  and  before  the  institution 
of  any  suit  for  divorce,  cannot,  unless  accepted,  constitute  any  defense 
to  such  suit.** 

149.  Misconduct  of  Defending  Spouse  Justifying  Separation  by 
Complaining  Spouse  in  General. — Most  frequently  desertion  consists 
of  the  act  of  the  defending  spouse  in  leaving  the  common  residence, 
but  it  is  well  settled  that  under  some  circumstances  the  innocent 
party  may,  by  leaving  the  other,  put  the  latter  in  the  position  of  hav- 
ing abandoned  him  or  her  in  the  legal  sense  of  the  term.  In  other 
words,  the  conduct  of  one  of  the  parties  may  justify  separation  from 
him  or  her  by  the  other,  and  confer  the  right  upon  the  party  lea\ang 

9.  Note:  119  A.  S.  R.  622.  Notes:  138  A.  S.  R.  149;  39  L.R.A. 

10.  La  Flanune  v.  La  Flamme,  210    (N.S.)  1134. 

Mass.   156,  96  N.  E.  62,  39   L.RA.  13.  See  intra,  par.  170  et  seq. 

(N.S.)  1133  and  note.  14.  Notes:  51  A.  S.  R.  382;  138  A. 

Notes:  119  A.  S.  R.  622;  138  A.  S.  S.  R.  149. 

R.  148;  Ann.  Cas.  1912C  16.  16.  McCraney  v.   McCraney,  5    I*. 

11.  Note:  119  A.  S.  R.  623.  232,  68  Am.  Dec.  702. 

12.  Danforth  v.  Danforth,  88  Me.  16.  Note:  84  A.  S.  R.  138.  See  in- 
,120,  33  Atl.  781,  51  A.  S.  R.  380,  31  fra,  par.  162  et  seq.,  as  to  defenses  in 
liJi.A.  608.  divorce  actions  generally. 
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the  other  to  obtain  a  divorce  upon  the  ground  of  wilful  desertion.*' 
Thus  if  a  husband,  by  his  extreme  cruelty  to  his  wife,  compels  her, 
for  her  own  safety  and  protection,  to  seek  a  home  elsewhere  than 
under  his  roof,-  she  does  not  thereby  desert  him,  within  the  meaning 
of  the  statute,  but,  on  the  other  hand,  under  such  circumstances  he 
is  chargeable  with  the  offense  of  deserting  his  wife,  and  she  may 
obtain  a  divorce  on  that  ground ;  **  and  the  same  principle  applies 
where  the  husband  is  forced  to  leave  his  wife,  on  account  of  her 
cruelty.*'  The  rule  that  cruelty  on  the  part  of  the  husband  justify- 
ing the  wife  in  separating  from  him  may  constitute  desertion  on  his 
part  and  entitle  the  wife  to  a  divorce  on  the  ground  of  desertion  is 
not  open  to  the  objection  that  it  gives  the  wife  a  remedy  greater  than 
the  statute  provides,  viz.,  an  absolute  divorce  instead  of  a  limited 
divorce.**  It  is  not  necessary  to  show  that  the  defending  spouse'  mis- 
conducted himself  or  herself  with  the  intent  of  forcing  the  other  to 
leave  the  home ;  *  nor  is  it  necessary  that  there  should  have  existed,  in 
connection  with  the  acts  of  cruelty,  any  settled  purpose  to  drive  away 
the  other.  It  is  enough  if  such  is  the  natural  consequence  of  the  acts.* 
The  complaining  spouse  must  of  course  be  justified  in  leaving  the 
defending  spouse,  to  constitute  a  constructive  desertion  by  the  latter.* 
It  has  been  held  that  to  justify  the  separation  and  entitle  the  complain- 
ing spouse  to  a  divorce  on  the  ground  of  desertion,  the  conduct  of  the 
guilty  party  must  have  been  such  as  to  afford  ground  for  a  limited 
divorce;*  and  some  courts  have  gone  to  the  extent  of  holding  that 
in  order  to  constitute  constructive  desertion  it  must  have  been  such  as 

17.  Jones  v.  Jones,  95  Ala.  443,  11  18.  Marsh  v.  Marsh,  14  N.  J.  Eq. 

Sell,  18L.R.A.  95;Grier8onv.  Grier-  315,  82  Am. 'Dec.  251;  McVickar  v. 

son,  156  Cal.  434,  105  Pac.  120,  134  McVickar,  46  N.  J.  Eq.  490,  19  AU. 

A.  S.  R.  137;  Hudson  v.  Hudson,  59  249,  19  A.  S.  R.  422. 

ria.  529,  51  So.  857,  138  A.   S.  R.  Notes:  119  A.  S.  R.  626;  29  L.R.A. 

141  and  note,  21  Ann.  Cas.  278  and  (N.S.)   614;  21  Ann.  Cas.  282. 

note,  29  L.R.A.(N.8.)  614  and  note;  19.  Hudson  v.  Hudson,  59  Fla.  529, 

Lea  V.  Lea,  99  Mass.  493,  96  Am.  Dec.  51  So.  857,  138  A.  S.  R.  141,  21  Ann. 

772;  McVickar  v.  McVickar,  46  N.  J,  Cas.   278,  29   L.R.A.(N.S.)    614  and 

Eq.  490, 19  Atl.  249,  19  A.  S.  R.  422;  note;  Setzcr  v.  Setzer,  128  N.  C.  170, 

Setzer  v.   Setzer,  128  N.  C.  170,  38  38  S.  E.  731,  83  A.  S.  R.  666. 

S.  E.  731,  83  A.  S.  R.  666;  Huff  v.  20.  McVickar  v.  McVickar,  46  N.  J. 

Huff,  73  W.  Va.  330,.  80  S.  E.  846,  Eq.  490,  19  Atl.  249,  19  A.  S.  R.  422. 

51  L.R.A.(N.S.)  282.  1.  Orierson  v.  Grierson,  156  Cal.  434, 

Notes:  119  A.  S.  R.  626,  627;  138  105  Pac.  120,  134  A.  S.  R.  137;  Mc- 

A.  S.  R.  156;  9  L.R.A.  698;  29  L.R.A.  Vickar  v.  McVickar,  46  N.  J.  Eq.  490, 

(N.S.)  614;  21  Ann.  Cas.  281.  19  AU.  249,  19  A.  S.  R.  422. 

In  a  limited  number  of  jurisdictions  Note:  21  Ann.* Cas.  281. 

when    one    spouse    leaves    the    home,  2.  McVickar  v.  McVickar,  46  N.  J. 

though  on  account  of  the  misconduct  of  Eq.  490,  19  Atl.  249,  19  A.  S.  R.  422. 

the  other  spouse,  the  former  is  not  rec-  3.  Note :  138  A.  S.  R.  156. 

ognized  as  entitled  to  a  divorce  on  the  4.  Fritz  v.  Fritz,  138  111.  436,  28 

ground  of  desertion.    29  L.R.A. (N.S.)  N.  E.  1058,  32  A.  S.  R.  156,  14  L.R.A. 

614  note;  21  Ann.  Cas.  284  note.  683;  Reynolds  v.  Reynolds,  68  W.  Va 

363 


Digitized  by 


Google 


i  150  DIVORCE  AND  SEPARATION  9  R.  C.  LT 

would,  in  itself,  have  been  a  ground  for  an  absolute  divorce.*  In 
many  jurisdictions,  however,  the  rule  adopted  does  not  require  the 
misconduct  to  be  such  as  in  itself  would  have  been  a  ground  for 
divorce.* 

150.  Misconduct  of  Complaining  Spouse  Justifying  Separation  by 
Defending  Spouse  in  GeneraL — ^To  constitute  desertion  the  defending 
spouse's  separation  from  or  abandonment  of  the  complaining  spouse 
must  have  been  unjustified.'  Misconduct  on  the  part  of  the  com- 
plaining spouse  may  have  been  such  as  to  justify  the  defending  spouse 
in  leaving  or  abandoning  the  common  home  and  thereby  prevent 
his  or  her  act  in  so  doing  from  being  considered  desertion  entitling 
the  other  to  a  divorce.*  Though  the  authorities  are  not  in  accord, 
some  cases  holding  that  to  justify  one  spouse  in  leaving  the  other  on 
account  of  the  latter's  ill  treatment  or  misconduct,  and  to  deprive  the 
latter  of  the  right  to  a  divorce  on  the  ground  of  desertion,  the  ill 
treatment  or  misconduct  must  be  such  as  to  entitle  the  former  to  a 
divorce,*  yet  according  to  the  prevailing  view,  especially  in  this  coun- 
try, ill  treatment  or  misconduct  of  the  husband,  of  such  a  degree  or 
under  such  circumstances  as  not  to  amount  to  cruelty  for  which  the 
wife  would  be  entitled  to  sue  for  a  divorce  against  him,  might  yet 
justify  her  in  leaving  his  house,  and  prevent  his  obtaining  a  divorce 
for  her  desertion  if  she  did  so.*'  In  such  a  case  it  has  been  held  that 
the  party  primarily  at  fault  should  be  denied  a  divorce  on  the  general 
principle  of  equity  that  he  who  seeks  relief  in  equity  should  not  him- 
self be  in  fault.**  Thus  where  the  husband  makes  false  and  malicious 
charges  of  adultery  against  his  wife  there  is  good  authority  for  the 
position  that  her  leaving  him  on  that  account  does  not  constitute 
desertion  such  as  will  entitle  him  to  a  divorce,  though  she  would 
not  be  entitled  to  a  divorce  on  account  of  such  charges ;  *•  and  unques- 
tionably false  charges  of  adultery  made  by  the  husbfmd  are  always 

15,  69  S.  E.  381,  Ann.  Gas.  1912A  889;  907, 133  A.  8.  R.  618;  Rogers  v.  Rog- 

Huff  V.  Huff,  73  W.  Va.  330,  80  S.  ors,  81  N.  J.  Eq.  479,  86  AU.  935, 

E.  846,  51  L.R.A.(N.S.)  282.  46  L.R.A.(N.S.)  711. 

Notes:  119  A.  S.  R.  627;  138  A.  10.  Hardin  v.  Hardin,  17  Ala.  250, 

S.  R.  157;  9  L.R.A.  698;  29  L.R.A.  52  Am.  Dec.  170;  Morrison  v.  Morri- 

(N.S.)   614;  21  Ann,  Cas.  282.  son,  142  Mass.  361,  8  N.  E.  59,  56 

6.  Note:  29  L.R.A.(N.S.)  614.  Am.  Rep.  688;  Watts  v.  Watts,  160 

6.  Note:  21  Ann.  Cas.  282  et  seq.  Mass.  464,  36  N.  £.  479,  39  A.  S.  R. 

7.  Reynolds  v.  Reynolds,  68  W.  Va.  509,  23  L.R.A.  187;  Hall  v.  Hall,  69 
15,  69  S.  E.  381,  Ann.  Cas.  1912A  889.  W.  Va.  175,  71  S.  E.  103,  34  LJl.A. 

8.  Doolittle  V.  Doolittle,  78  la.  691,  (N.S.)  758. 

43  N.  W.  616,  6  LJUA.  187.  Notes:  119  A.  S.  R.  628;  9  L.E.A. 

Notes:  19  A.  S.  R.  433;  119  A.  S.  698. 

R.  627;  9  L.R.A,  698.  11.  HaU  v.  Hall,  69  W.  Va.  175, 

9.  Taylor  v.  Taylor,  80  la.  29,  45  71  S.  E.  103,  34  L.R.A.(N.S.)  7.58, 
N.  W.  307,  20  A.  S.  R.  394;  Wilkins  12.  Hardin  v.  Hardin,  17  Ala.  250, 
V.  Wilkins,  84  Neb.  206,  120  N.  W.  52  Am,  Dee.  170. 
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^i<3ered  as  a  material  fact  in  determining  whether  the  wife  was 
)t^  *^^ed  in  leaving  her  husband,  so  as  to  prevent  such  leaving  from 
^i^^^^ituting  desertion  on  her  part."  The  question  as  to  the  effect  of 
'Ji^^^  <!harges  of  adultery  made  by  one  q)ouse  against  the  other  as  show- 
/"^  *^*uelty  and  a  ground  for  divorce  as  such,  has  been  treated  hereto- 
ti(%^»-^  "•  Some  cases  hold  that  the  fact  that  the  parties  live  unhappily 
j,^^  ^^er  from  unruly  tempers,  or  mutual  wrangling,  or  want  of  affec- 
^T:^       does  not  justify  the  one  in  abandoning  the  home  and  prevent 

kter  shown  the  mere  refusal  of  reasonable  marital  intercourse  is 


\         abandonment  from  constituting  desertion  on  his  or  her  part.*' 

«^r^^ter  shown  the  mere  refusal  of  reasonable  marital  intercourse  is 

^  according  to  the  prevailing  view  in  this  country,  regarded  as  de- 


Xv 


Wtion.i*  "VVhere  a  wife  has  condoned  the  misconduct  of  the  husband 
which  would  have  justified  her  in  leaving  him,  she  cannot  thereafter, 
if  he  has  not  been  guilty  of  any  fresh  misconduct,  leave  him  and  set 
up,  in  defense  to  his  action  for  divorce  for  her  desertion,  the  condoned 
misconduct  on  his  part  as  justification  for  her  leaving  him.*' 

151.  Refusal  to  Follow  Husband's  Change  of  Abode  or  Domicil. — 
As  a  general  rule  the  husband  has  the  right  to  direct  the  affairs  of 
his  own  house,  and  to  determine  the  place  of  abode  of  the  family; 
and  it  is  in  general  the  duty  of  the  wife  to  submit  to  such  determina- 
tion," unless  there  is  good  reason  for  her  refusal  to  do  so.    The  deter- 
mination of  such  matters  must,  in  the  first  instance  and  ordinarily, 
be  left  to  the  husband,  upon  whom  rests  the  legal  duty  to  provide  for 
his  family,  as  well  as  for  himself.    The  refusal  of  the  wife  to  accom- 
pany him  in  a  change  of  domicil,  unless  such  a  change  is  plainly 
unreasonable,  constitutes  desertion  by  her.*'    The  right  which  the 
iiusband  exercises  in  the  selection  of  the  place  of  abode  or  domicil 
is  not,  however,  an  entirely  arbitrary  power.  .  He  must  have  due 
regard  for  the  health,  welfare,  comfort,  and  peace  of  mind  of  his 
wife ;  **  and  the  change  of  domicil  and  offer  to  provide  a  new 


13.  Note:  18  L.R.A.(N.S.)  310. 

14.  Se«  supra,  par.  127  et  seq. 

16.  Jones  v.  Jones,  95  Ala.  M3,  11 
So.  11,  18  L.R.A.  95  J  Taylor  v.  Tay. 


(N.S.)  146.    And  see  Douion.,  post, 
par.  7-9. 

19.  Franklin  v.  Franklin,  190  Mass. 
349,  77  N.  E.  48,  5  Ann.  Cas.  851  and 


loT,  80  la.  29,  45  N.  W.  307,  20  A.   ^°^^>  *  L.R.A.(N.S.)   145  and  note; 


S.  R.  394;  Cooper  v.  Cooper,  17  Mich. 

205,  97  Am.  Dec.  182. 

Note:  9  LJt.A.  699. 

16.  See  infra,  par.  155. 

17.  Davis  V.  Davis,  134  Ga.  804,  68 
S.  E.  594,  20  Ann.  Cas.  20,  30  L.R.A. 


Muller  V.  Hilton,  13  La.  Ann.  1,  71 
Am.  Dec.  504. 

Notes:  119  A.  S.  R.  636:  138  A. 
S.  R.  160;  5  Ann.  Cas.  852,  853. 

20.  Franklin  v.  Franklin,  190  Mass. 
349,  77  N.  E.  48,  5  Ann.  Cas.  851  and 
note,  4  L.R.A.(N.S.)  145;  Brewer  v. 


(N.S.)  73.    See  infra,  par.  170  et  seq..  Brewer,  79  Neb.  726,  113  N.  W.  101, 


for  a  general  discussion  of  condona' 
tion. 

18.  Brewer  v.  Brewer,  79  Neb.  726, 
113  N.  W.  161,  13  L.R.A.(N.S.)  222. 

Notes:  119  A.  S.  R.  637;  4  L.R.A. 


13  L.R.A.(N.S.)  222;  Hall  v.  Hall.  69 
W.  Va.  175,  71  S.  E.  103,  34  L.R.A. 
(N.S.)   758. 

Notes:  119  A.  S.  R.  637;  138  A. 
S.  R.  162, 
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home  must  be  bona  fide.^  This  right  of  the  husband  is  not  lim- 
ited to  the  state  or  country  in  which  the  parties  live  at  the  time  of 
their  marriage.  He  may  exercise  it  reasonably,  in  a  way  which  will 
change  the  country  of  his  citizenship  and  allegiance  if  he  desires,* 
although  in  an  early  case  it  was  held  that  the  refusal  of  a  wife  to 
accompany  her  husband  to  this  country  from  England,  the  place 
of  their  original  domicil,  was  not  of  itself  a  wilfii  and  malicious 
desertion.' 

152.  Relation  between  Relatives  of  Spouses  as  Affecting  Deser- 
tion.— In  considering  the  question  as  to  how  far  a  wife  ia  justified 
in  leaving  the  marital  abode  on  account  of  the  conduct  of  her  hus- 
band's relatives  living  in  the  house,  the  courts  have  naturally 
refrained  from  attempting  to  formulate  a  rule  of  general  application, 
but  have  acted  upon  the  theory  that  each  case  should  be  determined 
upon  its  own  particular  circumstances.*  However,  it  is  commonly 
laid  down  as  a  general  proposition  that  the  power  of  determining 
who  shall  be  the  inmates  of  the  home  rests  primarily  in  the  husband 
in  correlation  to  his  duty  to  make  provision  for  the  wife.'  But  it  is 
conceded  that  this  right  must  be  reasonably  exercised.  The  husband 
can  neither  arbitrarily  compel  the  wife  to  live  with  "or  in  close  prox- 
imity to  his  relatives,  nor  can  he,  without  reason,  forbid  social  inter- 
course between  the  wife  and  her  relatives,  or  exclude  them  from  his 
home.*  It  is  his  duty  to  furnish  a  home  wherein  the  wife  is  free 
from  abuse,  ill  treatment,  and  unvi'arranted  interference  from  mem- 
bers of  the  hou.sehold.  If  such  a  home  is  not  provided,  the  wife  is 
justified  in  leaving,  and  not  only  is  not  guilty  of  desertion  in  so 
doing  but  may  charge  the  husband  with  constructive  desertion.'  It 
is  equally  well  recognized  that  the  wife  has  not  an  absolute  right  to 
have  a  home  free  of  her  husband's  relatives,  such  as  his  mother  or 
children  of  a  former  marriage.* 

1.  Note:  5  Ann.  Cas.  853.  Williams  v.  Williams,  130  N.  Y.  193, 

2.  Franklin  v.  Franklin,  190  Mass.  29  N.  E.  98,  27  A.  S.  R.  517, 14  L.R.A. 
349,  77  N.  E.  48,  5  Ann.  Cas.  851  220;  Hall  v.  Hall,  69  W.  Va.  175,  71 
and  note,  48  L.R.A.(N.S.)  145  and  S.  E.  103,  34  L.R.A.(N.S.)  758  and 
note.  note. 

Note:  119  A.  S.  R.  636.  Notes:  138  A.  S.  R.  162;  13  L.R.A. 

3.  Notes:  119  A.  S.  R.  637;  5  Ann.  (N.S.)  222;  Ann.  Cas.  1914B  633. 
Cas.  853.  7.  Brewer  v.  Brewer,  79  Neb.  726, 

4.  Buckner  v.  Buckner,  118  Md.  101,  113  N.  W.  161,  13  L.R.A.(N.S.)  222; 
84   Atl.   156,   Ann.    Cas.   1914B   628  Hall  v.  Hall,  69  W.  Va.  175,  71  S.  E. 
and  note;  HaU  v.  Hall,  69  W.  Va.  175,  103,  34  L.R.A.(N.S.)  758  and  note. 
71  S.  E.  103,  34  L.R.A.(N.S.)  758  and       Note:  Ann.  Cas.  1914B  633,  634. 
note.  8.  Buckner  v.  Buckner,  118  Md.  101^ 

Note:  13  L.R.A.(N.S.)  222.  84  Atl.  156,  Ann.  Cas.  1914B  628. 

5.  Note:13L.R.A.(N.S.)  222.  Notes:  13  L.R.A.(N.S.)  222;  Ann. 

6.  Brewer  v.  Brewer,  79  Neb.  726,  Cas.  1914B  635. 
113  N.  W.  161,  13  L.R.A.(N.S.)  222; 
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153.  Failure  to  Support  as  Desertion. — ^Where  a  husband  refuses 
to  provide  his  wife  with  food  and  necessaries,  or  to  share  with  her 
such  means  of  support  as  he  may  have,  and  where,  because  of  such 
refusal,  she  is  forced  to  leave  him,  he  is  guilty  of  desertion  which 
warrants  the  granting  of  a  divorce  where  such  desertion  continues 
for  the  statutory  period.*  But  so  long  as  a  husband  shares  with  his 
ftife  whatever  means  of  support  he  may  have,  it  is  her  duty  to  abide 
with  him,  and  if  she  leaves  him  because  he  does  not  give  her  as  much 
or  as  good  as  she  desires,  the  law  considers  her  a  deserter.*"  The 
mere  failure  of  the  husband  to  support  the  wife  cannot  of  itself  be 
deemed  a  desertion  so  as  to  entitle  her  to  a  divorce  on  such  ground,** 
especially  where  such  failure  is  due  to  necessity  or  to  the  inability 
of  the  husband  to  provide  for  his  wife.**  The  question  as  regards 
the  failure  to  support  as  an  independent  ground  for  divorce  or  as 
cruelty  has  been  heretofore  discussed.** 

154.  Effect  of  Husband's  Contribution  to  Wife's  Support  after 
Desertion. — There  may  be  a  desertion  by  the  husband  though  after 
separation,  without  the  consent  of  the  wife,  he  continues  to  contribute 
to  the  support  of  herself  and  family.  A  wife  is  entitled  to  her  hus- 
band's society  and  the  protection  of  his  name  and  home  in  cohabita- 
tion. The  permanent  denial  of  these  rights  may  be  aggravated  by 
leaving  her  destitute,  or  mitigated  by  a  liberal  provision  for  her  sup- 
port; but  if  the  cohabitation  is  brought  to  an  end  without  justification 
and  without  the  consent  of  the  wife  and  without  the  intention  of 
renewing  it,  the  matrimonial  offense  of  desertion  is  complete.**  On 
the  other  hand  the  fact  that  the  husband  after  his  wife  deserts  him 
contributes  money  to  defray  her  expenses  during  illness,  and  shows 
himself  anxious  to  receive  her  should  she  return,  does  not  constitute 
a  condonation  of  her  desertion,  but  on  the  contrary  only  serves  to 
emphasize  her  delinquency  in  staying  away.*^  In  England,  and  in 
this  country  under  some  statutes,  desertion  by  the  husband  to  be 

9.  Lea  v.  Lea,  99  Mass.  493,  96  Am.  12.  Lewis  v.  Lewis,  167  Cal.  732, 141 
Dec.  772.  Pac.  367,  52   LJIJV..(N.S.)    675  and 

Notes:  119  A.  S.  R.  635;  29  L.R.A.  note;  Ingersoll  v.  Ingeisoll,  49  Pa.  St. 
(N.S.)  618;  21  Ann.  Cas.  283.  249,  88  Am.  Dec  500. 

10.  Rogers  v.  Rogers,  81  N.  J.  Eq.  Notes:  119  A.  S.  R.  635;  138  A. 
479,  86  Atl.  935,  46  L.RJL,(N.S.)  711.  S.   R.   164;   52  L.R.A.(N.8.)    675. 

Note:  119  A.  S.  R.  635.  IS.  See  sapra,  par.  82,  132. 

11.  Rogers  v.  Rogers,  81  N.  J.  Eq.  14.  Magrath  v.  MagraA,  103  Mass. 
479,  86  Atl.  935,  46  L.R.A.(N.S.)  711;  577,  4  Am.  Rep.  579;  Power  v.  Power, 
IngersoU  v.  Ingersoll,  49  Pa.  St.  249,  66  N.  J.  Eq.  320,  58  AU.  192,  105 
88  Am.  Dee.  500.  A.  S.  R.  653. 

Notes:  119  A.  S.  R.  634;  138  A.  Notes:  119  A.  S.  R.  634;  138  A. 
S.  R.  164;  9  LJR.A.  697;  29  L.R.A.  S.  R.  164. 

(N.S.)  618;  43  L.R.A.(N.S.)  261;  21       16.  Alexander  v.  Alexander,  94  Ark. 
Ann.  Cas.  283.  438,  127  S.  W.  740,  140  A.  S.  R.  127. 
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ground  for  divorce  is  required  to  be  accompanied  with  total  neglect 
of  duty;  and  in  England  it  has  been  held,  where  the  husband  deserts 
the  wife  and  under  an  order  of  court  is  compelled  to  and  does  furnish 
money  for  her  support,  that  his  desertion  while  so  furnishing  support 
is  not  to  be  considered  a  desertion  with  total  neglect  of  duty.  Under 
a  similar  statute  the  view  has  been  taken  in  this  country  that  such  a 
rule  gives  to  the  fact  of  the  involuntary  furnishing  of  support  by  the 
husband  to  the  wife  after  his  desertion  a  greater  weight  and  signifi- 
cance than  it  justly  ought  to  have ;  and  so  it  has  been  held  that  merely 
paying  an  allowance  to  one's  wife  in  compliance  with  an  order  of 
court  after  abandoning  her,  without  furnishing  her  any  other  support, 
is  not  sufficient  as  a  matter  of  law  to  prevent  granting  her  a  divorce 
under  a  statute  authorizing  a  divorce  for  "wilful  desertion  for  three 
years,  with  total  neglect  of  duty."  *• 

155.  Refusal  or  Cessation  of  Marital  Intercourse. — According  to 
the  prevailing  view  in  this  country  the  term  "desertion"  as  used  in* 
the  divorce  statutes  does  not  include  the  mere  unreasonable  refusal 
of  one  spouse  to  have  with  the  other  matrimonial  intercourse,  which 
would  be  merely  a  breach  of  a  single  conjugal  or  marital  duty  or 
obligation  only,  but  it  imports  a  cessation  of  cohabitation,  a  refusal 
to  live  together,  which  involves  an  abrogation  of  all  the  duties  and 
obligations  resulting  from  the  marriage  contract.*'  This  rule  con- 
forms essentially  to  that  which  prevailed  in  the  early  ecclesiastical 
courts.  Those  courts,  while  requiring  the  offending  party  to  return 
and  live  with  the  libelant,  never  undertook  to  compel  the  granting 
of  sexual  intercourse.  They  made  a  clear  distinction  between  "marital 
intercourse"  (sexual  intercourse)  and  "marital  cohabitation"  (living 
together).  The  latter  was  a  right  to  be  enforced  by  the  courts.  The 
former  was  a  right  to  be  enforced  only  in  foro  conscientise.**  Under 
the  general  rule  above  stated  no  proper  distinction  can  be  made 
between  statutes  which  require  as  ground  for  divorce  "utter"  deser- 
tion or  the  like,  and  those  which  make  "wilful"  desertion  such  a 
ground.**    While  in  England  the  rule  has  been  declared  that  where 

See  infra,  par.  170  et  seq.,  as  to  con-  327,  93  Am.  Dec.  95.  See  also  Ma- 
donation,  grath  V.  Magratb,  103  Mass.  577, 4  Am. 

16.  TirreU  v.  Tirrell,  72  Conn.  567,   Rep.  579. 

45  Atl.  153,  47  L.R.A.  750.  18.  Fritz  v.  Fritz,  138  HI.  436,  28 

17.  Prall  V.  Prall,  58  Fla.  496,  50  N.  B.  1058,  32  A.  S.  R.  156, 14  L.R.A. 
So.  867,  26  L.RA.(N.S.)  577;  Fritz  685;  Pfannebecker  v,  Pfannebecker, 
V.  Fritz,  138  lU.  436,  28  N.  E.  1058,  133  la.  425,  110  N.  W.  618,  119  A. 
32  A.  S.  R.  156  and  note,  14  L.R.A.  S.  R.  608,  12  Ann.  Cas.  543  and  note; 
685  and  note;  Pfannebecker  v.  Pfan-  Stewart  v.  Stewart,  78  Me.  548,  7  Atl. 
nebecker,  133  la.  425,  110  N.  W.  618,  473,  57  Am.  Rep.  822. 

119  A.  S.  R.  608  and  note,  12  Ann.       19.  Fritz  v.  Fritz,  138  HI.  436,  28 
Cas.  543  and  note;  Stewart  v.  Stewart,  N.  E.  1058,  32  A.  S.  R,  156, 14  L.R.A. 
78  Me.  548,  7  Atl.  473,  57  Am.  Rep.    685, 
822;  South  wick  v.  Southwick,  97  Mass. 
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a  wife,  without  just  cause,  refuses  her  husband  marital  rights  and  in 
consequence  thereof  the  husband  leaves  home,  the  wife  is  guilty  of 
desertioQ,*<*  in  this  country  it  is  generally  held  that  the  mere  refusal 
by  the  wife  of  marital  intercourse,  though  unTeasonable  or  unjustiiied, 
does  not  justify  the  husband  in  leaving  her,  or  deprive  her  of  the 
right  to  a  divorce  on  the  ground  of  desertion.^  A  fortiori,  the  wife's 
refusal  of  marital  intercourse  cannot  be  held  a  desertion  by  her  if  it 
was  not  without  reasonable  cause,  as  if  she  is  justified  in  so  doing  by 
reason  of  her  condition  of  health.*  Some  courts,  however,  hold  to 
the  theory,  that  a  refusal  of  this  intercourse  by  either  the  husband 
or  the  wife  from  no  consideration  af  health,  or  for  no  other  good 
reason,  constitutes  desertion,  although  the  parties  continue  to  live 
under  the  same  roof.'  The  withdrawal  of  marital  intercourse  is 
undoubtedly  a  fact  to  be  taken  into  consideration  with  other  circum- 
stances of,  the  case  in  determining  whether  there  has  been  a  legal 
desertion.*  In  some  instances  statutes  have  provided  that  the  per- 
sistent and  unreasonable  refusal  of  marital  intercourse  is  sufficient 
to  show  desertion;*  and  it  has  been  held,  where  a  statute  provides 
that  a  persistent  refusal  to  have  reasonable  marital  intercourse  is  evi- 
dence of  desertion,  "when  health  and  physical  condition  does  not 
make  such  refusal  reasonably  necessary,"  that  a  husband  must  prove 
that  his  wife's  health  did  not  make  her  refusal  "reasonably  necessary," 
and  that  it  must  be  established  that  the  refusal  was  "persistent."  * 
On  the  other  hand,  if  the  husband  leaves  the  marriage  bed,  it  has 
been  held  that  he  is  guilty  of  "persistent  refusal"  to  have  matrimonial 
intercourse,  and  his  wife  is  entitled  to  have  a  divorce  from  him  with- 
out showing  that  she  solicited  his  return.' 

156.  Drunkenness  as  Affecting  Desertion. — ^In  determining  where 
the  complaining  spouse  was  justified  in  leaving  the  defending  spouse, 
the  courts  consider  as  an  extremely  material  fact  any  intemperate 
habits  of  the  latter,  and  recognize  that  where  intemperate  habits  render 
it  unsafe  for  the  former  to  continue  to  Uve  with  the  latter,  such  eon- 
duct  is  a  justification  for  the  separation,  and,  if  continued  for  the 
statutory  period,  entitles  the  complaining  spouse  to  a  divorce  on  the 

20.  Note:  21  Ann.  Cas.  284.  4.  Magrath  t.  Magrath,  103  Mass. 

1.  Fritz  V.  Fritz,  138  111.  436,  28  577,  4  Am.  Rep.  579. 

N.  E.  1058,  32  A.  S.  R.  156, 14  L.R.A.  6.  Notes:  138  A.  S.  E.  163;  12  Ann. 

685;  Reynolds  v.  Reynolds,  68  W.  Va.  Cas.  548. 

15,  69  S.  E.  381,  Ann.  Cas.  1912A  889.  6.  Notes :  138  A.  S.  R.  104;  12  Ann. 

Notes:  119  A.  S.  R.  633;  12  Ann.  Cas.  548. 

Cas.  548.  7.  Notes:  119  A.  S.  R.  634;  12  Ann. 

2.  Ffannebecker  t.  Pfannebecker,  Cas.  548.  See  infra,  par.  160,  as  to 
133  la.  425,  110  N.  W.  618, 119  A.  S.  the  distinction  generally  between  the 
R.  608, 12  Ann.  Cas.  543.  duty  of  the  husband  and  the  duty  of 

S.  Notes:  119  A.  S.  R.  633;  138  A.'  the  wife  to  seek  zeeondliatioa. 
8.  R.  162, 165 :  12  Ann.  Cas.  548. 
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ground  of  desertion.*  Where  the  husband's  ill  treatment  of  his  wife 
causing  her  to  separate  from  him  results  directly  from  drink,  even 
though  at  the  time  he  was  unconscious  of  his  brutal  and  cruel  treat- 
ment of  her,  still,  if  with  knowledge  of  such  results  of  his  intoxication, 
and  with  the  power  to  refrain,  he  persists  in  indulging  his  desires, 
he  must  according  to  well  settled  principles  be  held  responsible  for  the 
results.  Drunkenness  in  such  a  case  is  no  excuse  for  the  cruelty.' 
The  question  as  regards  drunkenness  as  a  specific  ground  for  divorce 
has  been  heretofore  discussed,^"  as  well  as  the  eflFect  of  drunkenness 
upon  the  question  of  cruelty.** 

157.  Adultery  as  Affecting  desertion. — Adultery  of  one  spouse  is 
usually  regarded  as  such  misconduct  as  justifies  the  innocent  spouse 
in  leaving;  **  and,  a  fortiori,  where  a  husband  is  guilty  of  keeping  a 
lewd  woman  in  his  home  and  committing  adultery  with  her,  the  wife 
is  justified  in  leaving  the  home  and  can  maintain  an  action  for  a 
divorce  on  the  ground  of  desertion."  False  charges  of  adultery  made 
by  the  husband  are  considered  as  a  material  fact  upon  the  question 
of  the  wife's  justification  in  leaving  her  husband,  where  she  seeks 
a  divorce  on  the  ground  of  desertion  arising  out  of  such  septaation ;  ** 
though  it  has  been  held  that  the  fact  that  a  husband  commits  adultery 
away  from  home  is  not  sufficient  to  entitle  a  wife  who  leaves  home  on 
that  account  to  a  divorce  on  the  ground  of  desertion.** 

158.  Res  Judicata  as  to  Cause  of  Separation. — The  general  prin- 
ciples relating  to  judgments  and  matters  adjudicated  thereunder  are 
considered  elsewhere  in  this  work.**  A  decree  dismissing  a  wife's 
bill  for  separate  maintenance  is  not  conclusive  against  her  in  the 
husband's  action  of  divorce  for  her  subsequent  desertion ;  *'  and  it  is 
clear  that  a  judgment  adverse  to  a  wife,  in  her  action  for  a  divorce 
on  the  grounds  of  cruel  and  inhuman  treatment  and  failure  to  sup- 
port, does  not  establish  that  she,  in  living  apart  from  her  husband, 
has  been  guilty  of  desertion  so  as  to  entitle  him  to  a  divorce  on  that 
ground  in  a  subsequent  action  by  him.**  However,  it  has  been  held 
that  where  a  wife  brings  a  suit  for  divorce  on  the  ground  of  cruelty, 
and  such  suit  is  finally  determined  against  her  on  the  merits,  she 
cannot  afterward,  in  a  suit  for  divorce  brought  by  her  husband  charg- 


8.  McVickar  v.  McViekar,  46  N.  J. 
Eq.  490,  19  Atl.  249, 19  A.  S.  R.  422. 

Note:34L.R.A.  457. 

9.  McVickar  v.  McViekar,  46  N.  J. 
Eq.  490,  19  Atl.  249,  19  A.  S.  R. 
422. 

10.  See  supra,  par.  87  et  seq. 

11.  See  supra,  par.  124. 

12.  Note:  138  A.  S.  R.  158. 

13.  Notes:  29  L.R.A.(N.S.)  617;  21' 
Ann.  Cas.  283. 


14.  Notes:  18  L.R.A.(N.S.)  310;  21 
Ann.  Cas.  283. 

16.  Notes:  138  A.  S.  R.  159;  29 
L.R.A.(N.S.)  617;  21  Ann.  Cas.  283. 

16.  See  JuDOUENTS. 

17.  Umlauf  v.  Umlavtf,  117  HI.  580, 
6  N.  E.  455,  57  Am.  Rep.  880. 

18.  Patrick  V.  Patrick,  139  Wis.  463, 
121  N.  W.  130,  131  A.  S.  R.  1067. 
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ing  her  with  desertion,  plead  the  facts  upon  which  she  depended  to 
establish  the  charge  of  cruelty  as  an  excuse  for  such  desertion.**  A 
judgment  adverse  to  a  wife  in  her  action  for  divorce  on  the  grounds 
of  cruel  and  inhuman  treatment  and  failure  to  support,  bars  a  counter- 
claim for  a  divorce  interposed  by  her  on  the  same  grounds  in  a 
subsequent  action  by  the  husband  for  a  divorce  because  of  desertion ;  *" 
and  a  decree  in  the  wife's  favor  though  with  the  consent  of  the  hus- 
band in  a  suit  by  her  for  separate  maintenance  under  a  statute  author- 
izing such  relief  where  the  wife  is  living  separate  and  apart  from  the 
husband  without  her  fault,  is,  on  the  issue  that  the  separation  was 
without  the  fault  of  the  wife,  conclusive  against  the  husband  in  a 
subsequent  action  by  him  for  a  divorce  on  the  ground  of  his  wife's 
desertion ;  and  where  the  action  is  brought  by  the  husband  in  another 
state  than  that  in  which  the  decree  for  separate  maintenance  was 
rendered,  it  is  equally  conclusive  "upon  such  question,  as  under  the 
full  faith  and  credit  provision  of  the  federal  constitution  it  must  be 
given  the  effect  upon  this  question  to  which  it  was  entitled  in  the 
state  in  which  the  decree  was  rendered.* 

159.  Duty  to  Seek  and  Effect  of  Seeking  Reconciliation  in  Gen- 
eral.— ^The  courta  quite  uniformly  make  an  efifort  at  reconciliation 
a  condition  of  desertion,  except,  of  course,  where,  in  a  particular 
case,  the  arbitrary  application  of  that  doctrine  would  work  a  hard- 
ship or  injustice.*  In  general,  the  rule  is  that  a  divorce  will  not 
be  granted  for  abandonment  only,  if  it  appears  that  the  parties  may 
be  reconciled  by  a  reasonable  effort  on  the  part  of  the  complaining 
party.'  Certainly  neither  party  can  make  a  separation  which  was 
begun  and  prolonged  by  their  common  consent  a  ground  of  divorce, 
where  neither  has  ever  made  an  effort  at  reconciliation.'  The  con- 
tinued separation  in  such  a  case  is  obviously  to  be  deemed  with  the 
consent  of  the  parties  and  therefore  not  a  legal  desertion.*  Nor  can 
the  complaining  spouse  who  is  responsible  for  the  absence  or  desertion 
of  the  other  or  where  both  are  at  fault  claim  a  legal  desertion  by  the 
latter  without  showing  that  he  or  she  has  made  faithful  overtures 
to  return  and  resume  the  matrimonial  cohabitation.' 

160.  Distinction  between  Husband's  and  Wife's  Duty  in  Seeking 
Reconciliation. — ^A  distinction  said  to  be  dictated  by  a  due  regard  for 
the  proprieties  of  life  is  very  frequently  made  in  dealing  with  the 
subject  of  the  respective  duties  of  husband  and  wife  in  reference  to 

19.  WUkins  v.  Wilkins,  84  Neb.  206,       2.  Notes:    138   A.   S.   R.    154;    39 

120  N.  W.  907,  133  A.  S.  R.  618.       L.R.A.(N.S.)  U19. 

20.  Patrick  v.  Patrick,  139  Wis.  463,       3.  Note:  39  LJl.A.(N.S.)  1119. 

121  N.  W.  130,  131  A.  S.  R.  1067.  4.  Note:  39  L.RJV,.(N.S.)  1121.  See 
1.  Harding  v.  Harding,  198  U.  S.  supra,  par.  144,  as  to  absence  of  con- 

317,  25  S.  Ct.  679,  49  U.  S.  (L.  ed.)    sent  as  element  of  desertion. 
1066.    See  infra,  par.  330  et  seq.,  as       5.  Note:  138  A.  S.  R.  153. 
to  effect  of  foreign  decrees  generally. 
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seeking  a  reconciliation.  In  matters  of  such  moment  and  delicacy 
it  is  apparent  that  all  rules  should  be  made  to  bend  to  the  circum- 
stances of  each  particular  case.  To  require  of  a  man  the  performance 
of  an  act  looking  to  a  reconciliation  might  be  wholly  just  and  proper 
under  a  state  of  circumstances  which,  if  reversed,  might  be  wholly 
improper  if  required  of  the  woman.  Ordinarily,  therefore,  if  a  hus- 
band leaves  his  wife,  without  cause,  there  is  not  the  same  obligation 
on  the  wife  to  endeavor  to  effect  a  reconciliation  that  there  would  be 
on  the  husband  were  the  case  reversed,  and  such  failure  to  try  to 
effect  a  reconciliation  does  not  make  her  the  deserting  party,  or 
prevent  his  abandonment  from  constitutiag  a  legal  desertion.* 
Furthermore,  a  wife,  when  deserted  by  her  husband,  is  not  bound 
to  hunt  him  up  and  go  to  the  place  where  he  is,  to  prevent  desertion 
on  her  part'  But  where  the  wife  by  her  gross  misconduct  drives  her 
husband  from  the  home,  to  prevent  the  separation  from  constituting 
continued  and  absolute  desertion  on  her  part  it  has  been  held  to  be 
her  duty  to  seek  a  reconciliation.*  While  under  certain  aggravated 
circumstances,  if  the  wife  has  wilfully  deserted  her  husband  it  is  not 
required  of  the  husband,  in  order  to  get  a  divorce,  to  show  that  he 
has  endeavored  to  induce  his  wife  to  return  and  live  with  him,* 
ordinarily,  however,  if  the  wife  leaves  her  husband,  though  without 
legal  excuse,  he  must  make  reasonable  overtures  for  her  return, 
otherwise  her  continued  absence  will  not  be  deemed  such  a  desertion 
as  will  entitle  him  to  a  divorce.*"  The  reasons  which  impel  the  courts 
to  charge  the  husband  with  the  duty  of  seeking  the  return  of  a  wife 
who  has  left  him  without  his  own  fault  apply  with  greater  force 
where  her  departure  was  due  to  misconduct  on  his  part.  He  should 
make  a  special  effort  at  reconciliation  where  he  is  not  blameless  for 
the  separation.*!  Of  course,  the  husband  should  not  be  required  to 
seek  a  reconciliation  where  it  clearly  appears  that  any  effort  in  that 
direction  would  be  unavailing.** 

6.  Hudson  v.  Hudson,  59  Fla.  529,  HiU,  62  Fla.  493,  56  So.  941,  ^9  L.R.A. 
51  So.  857,  138  A.  S.  R.  141,  21  Ann.  (N.S.)  1117  and  note;  Herold  v.  Her- 
Cas.  278,  29  L.R.A.(N.S.)  614;  Mc-  old,  47  N.  J.  Eq.  210,  20  Atl.  375, 
Vickar  v.  McVickar,  46  N.  J.  Eq.  490,  9  L.R.A.  696  and  note. 

19  Atl.  249,  19  A.  S.  R.  422.  Note:  119  A.  S.  R.  623. 

Notes:  119  A.  S.  R.  625;  39  L.R.A.  11.  McVickar  v.  McVickar,  46  N.  J. 

(N.S.)   1125.  Eq.  490,  19  Atl.  249, 19  A.  S.  R.  422; 

7.  Notes:  119  A.  S.  R.  625;  39  Herold  v.  Herold,  47  N.  J.  Eq.  210,  20 
L.R.A.(N.S.)  1125.  Atl.  375,  9  L.R.A.  696. 

.8.  Hudson  v.  Hudson,  59  Fla.  529,  Note:  39  L.R.A.(N.S.)  1123. 

51  So.  857, 138  A.  S.  R.  141,  21  Ann.  12.  Hudson  v.  Hudson,  59  Fla.  529, 

Cas.  278,  29  L.R.A.(N.S.)  614.  51  So.  857,  138  A.  S.  R.  141,  21  Ann. 

9.  Notes:  119  A,  S.  R.  624;  39  Cas.  278,  29  L.R.A. (N.S.)  614;  Rogers 
L.R.A.(N.S.)  1122.  V.  Rogers,  81  N.  J.  Eq.  479,  86  Atl. 

10.  Hudson  V.  Hudson,  59  Fla.  529,  935,  46  L.R.A.(N.S.)  711. 

51  So.  857,  138  A.  S.  R.  141,  21  Ann.       Note:  39  LJR.A.(N.S.)  1121. 
.Cas.  278,  29  L.R.A.(N.S.)  614;  HiU  v. 
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161.  Effect   of   Seeking   Reconciliation    by   Offending    Spouse. — 
Though  ene  spouse  has  separated  from  the  other  without  excuse,  if 
he  or  she  in  good  faith  seeks  a  reconciliation,  and  o£Fers  to  return, 
and  the  latter  refuses  such  overtures,  the  former  is  not  to  be  deemed 
thereafter,  as  a  general  rule,  guilty  of  desertion ;  ^*  and  it  seems  that 
after  such  overtures  for  a  reconciliation  have  been  made  in  good  faith 
by  the  spouse  offending  in  the  first  instance,  the  other  spouse's  refusal 
to  accept  them  and  to  resume  the  marital  cohabitation  may  constitute 
desertion  on  the  latter's  part.**     The  spouse  offending  in  the  first 
instance  must,  however,  exercise  all  reasonable  efforts  in  good  faith 
to  right  his  or  her  wrong,  and  the  other  spouse  is'  entitled  to  a  reason- 
able time  for  a  consideration  of  the  overtures  for  reconciliation  in 
order  to  convert  his  or  her  refusal  to  resume  the  marital  cohabitation 
into  a  desertion  by  the  spouse  so  refusing.^'    The  overtures  for  recon- 
ciliation must  be  made  in  good  faith  in  order  to  put  the  other  spouse 
in  the  wrong  and  place  him  or  her  in  the  legal  position  of  the 
deserter;  *•  and  where  one  spouse  has  been  guilty  of  a  legal  desertion, 
it  seems  well  settled  that  he  or  she,  in  order  to  deprive  the  other  of 
the  right  to  a  divorce,  must  make  the  overtures  for  a  reconciliation 
before  the  statutory  period  has  elapsed  and  the  right  of  the  deserted 
spouse  to  a  divorce  has  accrued.     Overtures  after  such  right  has 
accrued  are  ineffectual  to  deprive  the  deserted  spouse  of  hie  or  her 
right  to  a  divorce,*' 

VTI.    DEFEN8K8 

Generally 

162.  Distinction  between  Special  and  General  Defenses. — Broadly 
speaking,  defenses  in  actions  for  divorce  may  be  classified  as  gen- 
eral and  special — the  former  class  consisting  of  those  defenses  which 
belong  to  the  parties  as  litigants  and  which  are  not  distinguishable 
in.  principle  from  defenses  generally,**  while  special  defenses  are 
those  which,  to  a  great  extent,  have  been  developed  through  an  enlight- 
ened public  policy  in  the  effort  of  the  state  to  conserve  its  highest 
interests  and  to  minimize  the  dangers  and  abuses  that  invariably 
spring  up  under  a  lax  or  even  an  indifferent  administration  of  the 
laws.     Since  the  state  enters  every  divorce  proceeding  as  a  quasi 

13.  Kirkpatrick  v.  Kirkpatrick,  81       Notes:  119  A.  S.  R.  623,  624;  138 
Neb.  627, 116  N.  W.  499. 129  A.  S.  R.   A.  S.  R.  154;  21  Ann.  Cas.  281. 

708,  16  L.R.A.(N.S.)  1071;  WiUiams  16.  Notes:  119   A.  S.  R.  623;   39 

V.  Williams,  130  N.  Y.  193,  29  N.  E.  L.R.A.(N.S.)  1119. 

98,  27  A.  S.  R.  517,  14  L.R.A.  220.  16.  Notes:  119  A.  S.  R.  624;  138 

Notes:  119  A.  S.  R.  623;  138  A.  S.  A.  S.  R.  155;  39  L.R.A.(N.S.)  1119. 

B.*154.  17.  Notes:    84   A.    S.   R.    138;    39 

14.  Bnckner  v.   Buckner,  118  Md.  L.R.A.{N.S.)  1119. 
101,  8t  Atl.  156,  Ann.  Cas.  1914B  628.  18.  See  Pleading. 
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party  at  least,**  it  is  obvious  that  it  will  not  lend  its  aid  to  the  pro- 
curing of  coUufflve  divorces,**  nor  grant  relief  in  actions  where  the 
plaintiff,  himself  or  herself,  is  guilty  of  committing  a  marital  wrong,* 
nor  inteipose  as  between  the  parties  where  there  has  been  a  connivance 
by  one  at  the  wrongdoing  of  the  other.*  Matters  that  go  to  a  denial  of 
the  marriage  relation,  or  to  the  capacity  of  the  parties  to  enter  therein, 
are,  of  course,  incidents  of  general  defenses  where  these  are  drawn 
into  question  in  divorce  proceedings,  and  the  treatment  presented  in 
this  subdivision  must  necessarily  be  supplemented  by  references  to 
other  subjects  as  they  arise  or  are  suggested  by  the  text*  It  is  gen- 
erally recognized  that  a  plaintiff  is  not  entitled  to  a  decree  of  divorce 
or  annulment  for  causes  existing  at  the  time  of  the  marriage  of  which 
he  had  knowledge.* 

163.  Prior  Decree  of  Divorce  as  Bar. — Since  an  absolute  divorce 
puts  an  end  to  the  marriage  relation,"  if  a  valid  decree  of  absolute 
divorce  has  been  granted  to  the  defendant  it  is  a  bar  to  a  subsequent 
decree  in  favor  of  the  other  party,  as  there  is  no  marriage  relation 
upon  which  the  second  decree  can  operate.*  A  valid  legislative  divorce 
granted  on  the  application  of  one  party  would  be  a  bar  to  a  subse- 
quent decree  of  divorce  in  favor  of  the  other  party.'  It  is  well  rec- 
ognized that  a  decree  of  limited  divorce  is  no  bar  to  a  subsequent 
decree  in  favor  of  either  party  for  an  absolute  divorce  on  a  ground 
arising  after  the  first  decree.*  It  has  been  held  that  where  the  hus- 
band has  already  obtained  a  divxtrce,  the  court  may,  in  its  discretion, 
grant  a  like  divorce  to  the  wife  for  the  purpose  of  making  an  ancil- 
lary decree,  securing  to  her  proper  portions  of  the  common  property.* 

164.  Effect  of  Foreign  Divorce. — A  valid  decree  of  divorce  ren- 
dered in  {mother  jurisdiction  than  that  in  which  the  subsequent 
decree  is  sought  is  a  bar  to  the  subsequent  proceedings.**    And  the 

19.  See  supra,  par.  12.  Note:  65  Am.  Dec.  361. 

20.  See  infra,  par.  168.  7.  Jones  v.  Jones,  95  Ala.  443,  11 

1.  See  infra,  par.  180  et  seq.,  as  to    So.  11, 18  L.R.A.  95.    See  supra,  pdr. 
recrimination.  20  et  seq.,  as  to  the  validity  of  legisla- 

2.  See  infra,  par.  186  et  seq.,  as  to   tive  divorces. 

connivance.  8.  Evans  v.  Evans,  43  Minn.  31,  44 

3.  See  infra,  par.  165.    For  annul-  N.  W.  524,  7  L.R.A.  448. 

ment,  see  supra,  par.  32-78;  and  see  9.  Stilphen  v.  Stilphen,  58  Me.  508, 

supra,  par.  92,  as  to  particular  defenses  4  Am.  Rep.  305. 

where  habitual  drunkenness  or  intern-  See  Alimony,  vol.  1,  pp.  902,  937, 

perance  is  a  ground  of  divorce.  as  to  the  power  to  grant  alimony  in 

4.  Caswell  v.  Caswell,  64  Vt.  557,  24  an  action  brought  after  a  divorce  has 
Atl.  988,  33  A.  S.  R.  943  and  note,  been  granted. 

See  supra,  par.  61  et  seq.,  as  to  an-  10.  Atherton  v.  Atherton,  181  U.  S. 

nulment  for  fraud.  155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.) 

6.  See  infra,  par.  302,  as  to  the  gen-  794 ;  Jones  v.  Jones,  108  N.  Y.  415, 

eral  effect  of  a  divorce.  15  N.  E.  707,  2  A.  S.  R.  447. 

6.  Jones  v.  Jones,  108  N.  T.  415, 15  Note:  59  L.R.A.  187. 
N.  E.  707,  2  A.  S.  R.  447. 
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general  rule  applies  also  where  the  decree  of  divorce  was  rendered 
in  proceedings  instituted  after  the  proceedings  were  commenced  in 
which  it  is  sought  to  be  availed  of  as  a  defense.  Such  a  case  is  simply 
one  of  concurrent  jurisdiction  in  the  courts  of  two  states,  and  the 
judgment  or  decree  first  rendered  dissolving  the  marriage  relation 
concludes  the  question  in  the  court  of  the  other  jurisdiction.**  The 
foreign  decree  of  divorce  must,  however,  have  been  a  valid  decree 
of  divorce,  entitled  to  full  faith  and  credit  in  the  jurisdiction  in 
which  the  subsequent  decree  is  sought.** 

165.  Prior  Proceedings  for  Divorce. — It  is  well  settled  that  a  decree 
on  the  merits  denying  a  petition  for  a  divorce  is  a  bar  to  a  subse- 
quent petition  for  a  divorce  for  the  same  cause ;  *•  and  that  a  prior 
decree  is  res  judicata  as  to  the  existence  of  such  cause  though  new 
evidence  has  been  discovered  in  support  of  it.**  But  a  prior  decree 
does  not  affect  the  right  to  sue  for  a  divorce  for  a  cause  arising  subse- 
quently.*' Where  several  causes  of  divorce  exist  to  the  knowledge  of 
the  complainant  and  a  divorce  is  sought  upon  one  ground  only,  a 
decree  on  the  merits  denying  the  petition  is  generally  held  a  bar 
to  a  subsequent  petition  based  on  another  of  such  existing  causes. 
And  so  when  a  libel  for  desertion  has  been  dismissed  generally  for 
insufficiency  of  proof,  the  libelant  cannot  maintain  a  subsequent  libel 
for  an  adultery  that  was  known  to  him  when  the  first  suit  was  brought, 
without  showing  a  sufficient  reason  for  its  non-allegation  in  such 
suit.  Unless  a  cause  known  is  pleaded  in  the  original  action,  or  good 
cause  for  the  omission  is  shown,  the  plaintiff  must  be  deemed  to  have 
waived  any  right  to  a  divorce  depending  exclusively  upon  facte  exist- 
ing and  known  to  him  at  the  time  of  the  first  application  to  the 
court,  and  not  relied  on  at  that  time.**  Connivance  by  a  husband 
at  his  wife's  adultery,  on  the  ground  of  which  an  action  for  divorce 
by  him  is  dismissed,  is  not"  an  absolute  bar  to  an  action  for  divorce 
for  a  prior  act  of  adultery,  committed  by  her  with  another  person, 
and  not  known  to  the  husband  at  the  time  he  bcought  the  former 
action.*' 

166.  Insanity  of  Defending  Spouse. — In  this  country  it  is  a  well- 
established  rule  that  a  proceeding  for  divorce  may  be  instituted  against 

11.  Mohr  v.  Mohr,  81  Neb.  499,  116       13.  Farquar  v.  Farquar,  20  Ore.  69, 
N.  W.  267, 129  A.  S.  R.  699;  Fairchild   25  Pac.  146,  23  A.  S.  R.  93. 

V.  Fairchild,  53  N.  J.  Eq.  678,  34  Atl.  14.  See  infra,  par.  270  et  seq.,  as  to 

10,  51  A.  S.  R.  650;  Jones  v.  Jones,  general  effect  of  decree  of  divorce  as 

108  N.  Y.  415,  15  N.  E.  707,  2  A.  S.  res  judicata. 

R.  447.  15.  Farquar  v.  Farquar,  20  Ore.  69, 

Note:  59  LJI.A.  187.  25  Pac.  146,  23  A.  S.  R.  93. 

12.  Jones  v.  Jones,  108  N.  T.  415,  16.  Bartlett  v.  Bartlett,  113  Mass. 
15  N.  E.  707,  2  A.  S.  R.  447.  312,  18  Am.  Rep.  493. 

See  infra,  par.  330  et  seq.,  for  a  full       17.  Morrison  v.  Morrison,  142  Mass. 
discussion  of  the  validity  and  eflfeet  of   361,  8  N.  E.  59,  56  Am.  Rep.  688. 
foreign  divorces. 
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an  insane  spouse  for  a  cause  of  divorce  accruing  while  he  or  she  waa 
sane.  His  or  her  subsequent  insanity  is  not,  under  modem  laws, 
regarded  as  a  bar  to  such  proceedings,**  the  conflict  on  this  point 
being  practically  conflned  to  a  few  early  English  cases  which,  later, 
were  either  reversed  or  overruled.**  Conformably  to  the  same  prin- 
ciple a  suit  to  annul  a  marriage  may  be  brought  against  an  insane 
spouse.*"  An  action  for  divorce  should  not,  however,  be  tried  against 
one  whoes  reason  has  been  dethroned,  and  who  is  thus  rendered 
incapable  of  making  answer  to  a  charge  or  aiding  counsel  in  the 
conduct  of  his  or  her  defense,  until  at  least  a  reasonable  time  is 
allowed  for  recovery  and  restoration  to  capacity.*  The  usual  prac- 
tice in  such  a  case,  as  in  other  cases  of  actions  against  insane  persons 
for  whom  a  committee  or  guardian  has  not  been  appointed,*  is  to 
appoint  a  guardian  ad  litem  to  appear  and  answer  for  the  insane 
defendant.'  Questions  relating  to  the  insanity  of  a  defending  spouse 
as  affecting  particular  causes  of  divorce  such  as  adultery,  cruelty  or 
desertion,  are  elsewhere  considered ;  *  as  are  also  questions  relating 
to  insanity  as  a  particular  ground  of  divorce  or  annulment,'  and  such 
as  relate  to  the  institution  of  actions  for  divorce  on  behalf  of  insane 
persons.* 

167.  Agreement  for  Separation  or  Limited  Divorce. — The  rule  is 
well  recognized  in  this  country  that  where  the  ground  for  divorce  is 
not  one  which  is  prevented  from  accruing  by  the  agreement  for  sep- 
aration, such  agreement  is  no  bar  to  proceedings  by  either  spouse  for 
a  divorce;'  and  this  rule  obtained,  it  seems,  in  the  Englidi  ecclesi- 
astical courts.*  It  has  been  laid  down  that  an  agreement  of  separa- 
tion between  husband  and  wife,  though  valid,  does  not  prevent  either 
from  maintaining  against  the  other  an  ordinary  action  for  divorce, 
limited  or  absolute  according  to  the  ground  and  the  jurisdiction. 


18.  Harrigan  v.  Harrigan,  135  Cal.       3.  Garnett  v.  Qarnett,  114  Mas  .  379, 
397,  67  Pac.  506,  87  A.  S.  R.  118  and  19  Am.  Rep.  369. 
note;  Newcomb  v.  Newcomb,  13  Bush       Note:  34  L.R.A.  166. 


(Ky.)  544,  26  Am.  Rep.  222;  Garnett 
v.  Garnett,  114  Mass.  379, 19  Am.  Rep. 
369  and  note;  Matchin  v.  Matchin,  6 
Pa.  St.  332,  47  Am.  Dec.  466;  Fisher 


4.  See  supra,  par.  99,  113,  143. 
6.  See  supra,  pdr.  50  et  seq. 

6.  See  infra,  par.  204. 

7.  J.  Q.  V.  H.  G.,  33  Md.  401,  3  Am. 


^  i?;<.kl.  KAXxr  vJ iar'ar  a'v  11a  Rep.  183;  Franklin  v.  Franklin,  154 

^'fl^r^^^  Ij  11  '  Mass.  515  28  N.  E.  681,  26  A.  S.  R. 

1  Ann.  Cm  251  and  note  266,  13  L.R.A.  843;  Clark  v.  Fosdick. 

T,^^^-of^^\^T^J^'  ^^  ^-  ®-  118  N.  Y.  7,  22  N.  E.  1111,  16  A.  s! 

-l   x\  X       o«r  ^'     oAA    nn  A  K.  733  and  note,  6  L.R.A.  132;  Galusha 

19.  Notes:  82  Am.  Dec.  200;  19  Am.  y.  Galusha,  116  N.  Y.  635,  22  N.   E. 
Rep.  371;  34  L.R.A.  166.  1114    15  a.  S.  R.  453,  6  L.R.A.  487 

20.  Wood  V.  Wood,  136  la.  128, 113  and  note. 

V.  W.  492, 125  A.  S.  R.  223, 12  L.R.A.       Notes:  90  Am.  Dec.  370;  83  A.  S.  R 

(N.S.)  89L  873. 

1.  Note:  34  L.R.A.  166.  8.  J.  G.  v.  H.  G.,  33  Md.  401,  3  Am. 

2.  See  Insanity.  Rep.  183,  referring  to  rule  in  England. 
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whether  the  caose  therefor  occurred  before  or  after  such  agreement 
was  entered  into.'  So  an  agreement  between  husband  and  wife  that 
they  shall  live  separate  and  apart  is  no  defense  to  an  action  for  divorce 
by  the  one  against  the  other  on  the  ground  of  the  tatter's  adultery 
while  the  parties  were  so  living  apart.*"  It  has  been  held,  however, 
in  an  action  by  a  wife  for  a  divorce  for  cruelty  that  an  agreement 
for  separation  made  two  years  before  the  action  was  commenced  and 
after  the  acts  of  cruelty  complained  of,  was  a  valid  defense.**  The 
question  as  to  the  e£Fect  of  a  subsequent  divorce  on  an  agreement  of 
separation  is  discussed  elsewhere.** 

168.  CoUusion. — ^It  is  universally  recognized  on  the  ground  of  pub- 
lic policy  due  to  the  interest  of  the  state  in  the  continuance  of  the 
marriage  relation,  that  where  there  is  collusion  between  the  parties 
in  divorce  proceedings  the  court  will  ex  mero  motu  dismiss  the  pro- 
ceedings; since  collusion  in  such  proceedings  is  regarded  as  a  fraud 
on  the  courts  and  on  the  law.**  On  the  question  as  to  what  con- 
stitutes such  collusion  as  will  reqtdre  or  authorize  the  court  te  dismiss 
the  proceedings  the  authorities  are  not  dear.  The  better  view  seems 
to  be  that  collusion  in  cases  of  this  class  is  not  limited  to  a  corrupt 
agreement  between  the  parties  to  impose  a  case  on  the  court,  either 
by  the  suppression  of  evidence  or  the  manufacture  thereof;  but 
includes  any  agreement  between  the  parties  as  the  result  of  which 
no  defense  shall  be  made.**  This  principle  as  heretofore  shown  nms 
through  the  cases  where  the  illegality  of  contracts  conducive  to,  or 
promotive  of,  divorce  is  in  question.*'  While  the  mere  fact  that  the 
defendant  may  be  willing  or  even  desirous  that  a  divorce  should  be 
granted  would  not  show  collusion,  an  agreement  between  husband 
and  wife  that  she  will  bring  suit  for  divorce  and  he  will  not  defend 
is  within  the  definition  of  collusion,  and  such  an  agreement  may  be 
inferred  from  the  fact  that  he  advanced  her  money  for  the  purpose 
of  bringing  the  suit.  The  proper  practice  seems  to  be,  where  the  com- 
plainant has  a  meritorious  cause  for  divorce,  if  the  court  is  convinced 
that  there  is  no  manufactured  testimony  or  suppressed  evidence,  but 
that  the  suit  is  collusive,  to  dismiss  without  prejudice  to  the  right  to 

9.  aark  v.  Fosdick,  118  N.  T.  7,  22  IS.  Sayles  v.  Sayles,  21  N.  H.  312, 
N.  E.  1111,  16  A.  S.  R.  733,  6  L.R.A.  53  Am.  Dec.  208;  Sheehan  t.  Sheehan, 
132;  ArchbeU  v.  ArchbeU,  158  N.  C.  77  N.  J.  Eq.  411,  77  Ati.  1063,  140  A. 
408,  74  S.  E.  327,  Ann.  Cas.  1913D  S.  R.  566.  See  also  Sturgis  v.  Stnrgis, 
261.  51  Ore.  10,  93  Pae.  696,  131  A.  S.  R. 

Note:  83  A.  S.  R.  873.  724,  15  L.R.A.(N,S.)  1034. 

10.  Franklin  v.  Franklin,  154  Mass.  14.  Sheehan  v.  Sheehan,  77  N.  J. 
515,  28  N.  E.  681,  26  A.  S.  B.  266, 13  Eq.  411,  77  Atl.  1063,  140  A.  S.  R. 
L.R.A.  843.  566,  adopting  the  broader  rale  stated 

11.  Sqnires  v.  Squires,  53  Yt.  208,  and  reviewing  the  aiithoiitiai  on  tke 
38  Am.  Rep.  668.  point. 

Note :  90  Am.  Dec.  370.  16.  See  supra,  par.  16  et  seq. 

12.  See  infra,  par.  356. 
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bring  another  suit  which  shall  not  be  collusive.**  Collusion  between 
the  parties  does  not,  however,  affect  the  jutisdiction  of  the  court  so 
as  to  render  the  judgment  or  decree  of  divorce  void;  *'  and  so,  as  a 
general  rule,  where,  through  fraud  and  collusion,  the  parties  to  a 
divorce  suit  prevail  upon  the  court  to  take  jurisdiction  of  the  suit 
and  render  a  decree  therein,  they  are  precluded  from  having  it  set 
aside  or  attacking  its  validity  because  of  such  acts,  since  they  cannot 
take  advantage  of  their  own  wrong.** 

169.  Limitation  of  Actions  and  Lacbes. — It  has  been  held  that  the 
provision  of  a  general  statute  of  limitations  as  to  the  time  within 
which  actions  not  otherwise  provided  for  shall  be  commenced,  does 
not  apply  to  actions  for  divorce.**  In  some  instances  the  statutes 
specially  provide  that  actions  for  divorce  shall  be  brought  within  a 
specified  time;  but  such  statutes  are  not  generally  regarded  as  in 
the  nature  of  the  usual  statutes  of  limitations  which  are  required  t© 
be  pleaded  by  the  defendant  in  order  to  be  available  as  a  defense. 
Accordingly,  under  a  statute  which  provided  that  "a  divorce  must 
be  denied  .  .  .  when  the  cause  is  conviction  of  felony,  and  the  action 
is  not  commenced  before  the  expiration  of  two  years  after  final  judg- 
ment and  sentence,"  it  has  been  held  that  where  the  action  is  not 
brought  in  such  a  case  within  the  prescribed  time,  it  is  proper  for 
the  court  to  dismiss  the  action,  though  the  statute  is  not  pleaded 
in  defense ;  since  the  state  is  itself  a  quasi  pnrty  to  actions  for  a  divorce, 
and  the  statute  is  a  substantive  part  of  the  right  of  action,  and  is 
not  to  be  regarded  as  a  limitation  merely  upon  the  enforcement  of  a 
private  right.**  It  seems  that  while  actions  for  divorce  are  not 
barred  by  the  general  statutes  of  limitation,  still  laches  in  suing  for 
relief  may  justify  the  court  in  denying  relief  and  dismissing  the 
proceedings,  though  delay  in  complaining  of  family  difficulties  and 
in  bringing  such  matters  before  a  court  is  to  be  encouraged,  rather 
than  punished,  in  the  hope  that  a  better  state  of  things  may  be  estab- 
lished by  the  voluntary  action  of  the  parties.*  The  question  as'  to 
the  effect  of  laches  or  delay  in  suing  for  the  annulment  of  a  mar- 
riage on  the  ground  of  the  impotency  of  a  party  has  been  heretofore 
considered.* 

16.  Sheehan  v.  Sheehan,  77  N.  J.  Eq.  465,  95  A.  S.  R.  815,  60  L.R.A.  294. 
411,  77  Atl.  1063,  140  A.  S.  R.  566.  Note:  133  -A.  S.  R.  436. 

17.  In  re  Ellis,  55  Minn.  401,  56  N.  19.  Tufts  v.  Tufts,  8  Utah  142,  30 
W.  1056,  43  A.  S.  R.  514,  23  L.R.A.  Pac.  309,  16  L.R.A.  482.  See  Limi- 
287;  Kinnier  v.  Kinnier,  45  N.  Y.  535,  tation  op  Actions,  as  to  statutes  of 
6  Am.  Rep.  132.  limitation  generally. 

18.  Greenev.  Greene,  2  Gray  (Mass.)  20.  Franklin  v.  Franklin,  4C  Mont. 
361,  61  Am.  Dec.  454;  In  re  Ellis,  55  MS,  106  Pac.  353,  20  Ann.  Cas.  339 
Minn.  401,  56  N.  W.  1056,  43  A.  S.  and  note,  26  L.R.A.(N.S.)   490. 

R.  514,  23  L.R.A.  287;  Kinnier  V.  Kin-       1.  Tufts  v.  Tufts,  8  Utah  142,  30 
nier,  45  N.  Y.  535,  6  Am.  Rep.  132;   Pac.  309,  16  L.R.A.  482. 
Karren  v.  Karren,  25  Utah  87,  69  Pac.       2.  See  supra,  par.  43. 
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Condonation 

170.  Origin  of  Term;  Definitions. — ^The  doctrine  of  condonation 
had  its  origin  in  England  in  the  ecclesiastical  courts,*  and  in  thif. 
country  though,  as  heretofore  shown,  the  ecclesiastical  law  was  not 
adopted  as  a  part  of  the  common  law  as  applied  to  divorce,*  still  the 
courts,  in  applying  the  statutes  relating  to  divorce,  have  adopted  the 
general  principles  of  the  doctrine  of  condonation  as  announced  by 
the  English  ecclesiastical  courts.*  Condonation  has  been  defined  to 
be  the  forgiveness,  either  express  or  implied,  by  a  husband  of  his  wife, 
or  by  a  wife  of  her  husband,  for  a  breach  of  marital  duty,  with  an 
implied  condition  that  the  offense  shall  not  be  repeated.*  In  respect 
to  its  operation  rather  than  its  constituent  elements,  condonation  has 
been  defined  also  as  "a  blotting  out  of  the  offense  imputed,  so  as  to 
restore  the  offending  party  to  the  same  position  which  he  or  she 
occupied  before  the  offense  was  committed." '  The  phrase  "blot- 
ting out  the  offense"  is  not,  however,  in  this  connection  used  in  its 
literal  sense,  both  because  the  offense  having  been  committed  cannot 
actually  be  blotted  out,  and  because  the  authorities  universally  rec- 
ognize that  condonation  is  upon  the  implied  condition  that  the  offense 
shall  not  be  repeated,  or  upon  the  implied  condition  of  the  offend- 
ing spouse's  future  good  behavior.*  As  a  general  rule  the  condoi^n- 
tion  of  a  marital  offense  deprives  tlie  condoning  spouse  of  the  right 
of  thereafter  seeking  a  divorce  for  the  condoned  offense.*  If  there 
is  no  b;:each  of  the  condition  after  condonation  the  forgiveness  stands 
as  complete,  absolute  and  iiTe vocable.** 

171.  Condonable  Offenses. — The  doctrine  of  condonation  is  appli- 
cable to  all  so-called  non-continuing  causes  of  divorce,  consisting  of  a 
single  act  or  series  of  acts  of  misconduct,  which  in  theory  may  be 

3.  Note:  Ann.  Cas.  1912C  3.  122  Ky.  590,  92  S.  W.  317,  13  Ann. 

4.  See  supra,  par.  4.  Cas.  214,  5  L.R.A.(N.S.)   729;   Rob- 

5.  Shackleton  v.  Shackleton,  48  N.  bins  v.  Robbins,  100  Mat>s.  150,  97 
J.  Eq.  364,  21  Atl.  935,  27  A.  S.  R.  Am.  Dec.  91;  Nogees  v.  Nogees,  7 
478;  Nogees  v.  Nogees,  7  Tex.  538,  58  Tex.  538,  58  Am.  Dec.  78;  Langdon  v. 
Am.  Dec.  78.  Langdon,  25  Vt.  678,  60  Am.  Dec.  296. 

6.  Davis  V.  Davis,  134  Ga.  804,  68  Note:  Ann.  Cas.  1912C  4. 

S.  E.  594,  20  Ann.  Cas.  20,  30  L.R.A.  See  infra,  par.  177  et  seq.,  as  to 

(N.S.)  73;  Camming  v.  Gumming,  135  effect  of  subsequent  misbehavior  as  a 

Mass.  386,  46  Am.  Rep.  476.  revival  of  the  condoned  offense. 

Note:  6  L.R.A.  548.    See  also  infra,  9.  Cumming  v.  Gumming,  135  Mass. 

par.  172,  as  to  effect  of  subsequent  386,  46  Am.  Rep.  476. 

misconduct;   and   infra,   par.   177   et  Note:  6  L.R.A.  548. 

seq.,  as  to  revival  of  condoned  offenses.  See  generally  the  cases  throughout 

7.  Note:  Ann.  Cas.  1912C  3.  this  subdivision. 

8.  Harrison  v.  Harrison,  20  Ala.  10.  Davis  v.  Davis,  134  Qa.  804.  68 
629,  56  Am.  Dec.  227;  Davis  v.  Davis,  8.  E.  594,  20  Ann.  Caa.  20,  30  L.R.A. 
134  Ga.  804,  68  S.  E.  .594,  20  Ann.  Cas.  (N.S.)  73. 

20,  30  L.R.A.(N.S.)  73;  Hooe  v.  Hooe, 
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forgotten  or  forgiven,  or  to  a  species  of  misconduct  that  considerate 
and  affectionate  treatment  might  serve  to  obliterate.**  And  so,  adul- 
tery,** cruelty,  and  other  marital  injuries,  are  condonable  offenses.*' 
But  the  doctrine  is  not  applicable  to  a  cause  of  divorce  of  a  continu- 
ing character ;  **  and,  on  grounds  of  morality  and  decency,  it  has 
been  held  that  a  chronic  and  incurable  disease  cannot  be  a  condoned 
cause.**  In  a  number  of  decisions  it  has  been  held  or  directly  inti- 
mated that  a  loathsome  disease  may  be  condoned.** 

172.  Effect  of  Subsequent  Misconduct. — It  is  a  well  settled  gen- 
eral rule  that  condonation  does  not  deprive  the  aggrieved  spouse  of 
the  right  to  a  divorce  for  the  subsequent  misconduct  of  the  offending 
spouse,*'  since,  as  stated  elsewhere,  condonation  is  upon  the  implied 
condition  that  the  offending  spouse  will  not  misconduct  himself  or 
herself  in  the  future.  Subsequent  misconduct,  therefore,  will  gener- 
ally operate  to  revive  the  right  to  a  divorce  for  the  condoned  offense.*' 
According  to  the  prevailing  view  condonation  is  not  upon  the  con- 
dition that  the  offending  spouse  shall  not  thereafter  object  to  the 
subsequent  misconduct  of  the  condoning  spouse,  and  it  does  not  affect 
the  right  of  the  first  offending  spouse  to  a  divorce  for  subsequent 
misconduct  of  the  condoning  spouse.*'  Thus  the  husband's  condo- 
nation of  the  wife's  adultery  does  not  debar  her  of  the  right  to  a 
divorce  from  him  for  his  subsequent  adultery,*'  or  cruelty.*  And 
the  same  is  true  as  regards  the  effect  of  condonation  by  the  wife  of  the 
adultery  of  her  husband  upon  his  right  to  a  divorce  for  her  subsequent 
adultery,*  or  desertion.' 

173.  Essentials  of  Condonation  Generally;  Distinguished  from 
Forgiveness. — Condonation  must  be  free,  voluntary,  and  not  induced 


11.  Note:  Ann.  Cas.  1912C  9.       . 

12.  Cumming  v.  Camming,  135  Mass. 
386,  46  Am.  Rep.  476. 

Note:  Ann.  Cas.  1912C  10,  14. 
IS.  Note:  Ann.  1912C  10. 


18.  See  supra,  par.  180,  and  infra, 
par.  177  et  seq. 

19.  Davis  V.  Davis,  134  Ga.  804,  68 
S.  E.  594,  20  Ann.  Cas.  20,  30  L.R.A. 
(N.S.)  73;  Cumming  v.  Cumming,  135 


14.  Ryder  v.  Ryder,  66  Vt.  158,  28  Mass.  386,  46  Am.  Rep.  476;,  Jones 


Atl.  1029,  44  A.  S.  R.  833. 

Note:  Ann.  Cas.  1912C  9. 

16.  Hooe  V.  Hooe,  122  Ky.  590,  92 
S.  W.  317, 13  Ann.  Cas.  214  and  note, 
5  L.R.A.(N.S.)  729  and  note;  Ryder 


V.  Jones,  18  N.  J.  Eq.  33,  90  Am.  Dec. 
607  and  note. 

Notes:  12  A.  S.  R.  877;  86  A.  S.  R. 
339;  Ann.  Cas.  1912C  5. 

Cumming  v.  Cumming,  135  Mass. 


T,  A       fic  m   i^a    00  Afi    I'rwd  li   386,  46  Am.  Rep.  476. 
V.  Ryder,  66  Vt.  158,  28  Atl.  1029,  44       ^^^^.  qq  ^^^pec.  611;  86  A.  S.  R. 

339. 


1.  Note:  12  A.  S.  R.  877. 

2.  Jones  v.  Jones,  18  N.  J.  Eq.  33, 


A.  S.  R.  833. 

Note:  Ann.  Cas.  1912C  10. 

See  also  Muir  v.  Mnir,  92  S.  W.  314, 

28  Ky.  L.  Rep.  1355,  4  LJl.A.(N.S.)    90  Am^  Dee.  607  and  note. 
909.  Note:  86  A.  S.  R.  339. 

16.  Notes:  13  Ann.  Cas.  217;  Aim.       3.  Davis  v.  Daris,  134  Ga.  804,  68 
Cas.  1912C  10.  S.  E.  594,  20  Ann.  Cas.  20,  30  L.R.A. 

17.  Note:  Ann.  Cas.  1912C  21.  (N.S.)  73. 
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by  duress  or  fraud ;  *  and  so  where  a  condonation  is  based  upon  false 
statements  made  by  the  offending  party,  the  injured  party,  after  learn- 
ing the  facts  and  on  discovering  a  later  transgression,  may  with- 
draw the  condonation.*  Condonation  to  be  effectual  must  be  followed 
by  a  restoration  of  the  offending  party  to  all  marital  rights.*  While 
condonation  as  usually  defined  imports  a  forgiveness,  Uie  reverse  of 
this  is  not  necessarily  true.  Forgiveness  is  not  always  in  itself  suffi- 
cient, for  the  reason  that  the  injured  party  may  conclude  to  forgive 
the  offender  and  at  the  same  time  withhold  a  complete  reconciliation 
in  the  sense  of  reinstating  the  offender  to  conjugal  cohabitation  or 
intercourse.  To  constitute  -  condonation  there  must  be  something  of 
matrimonial  intercourse.  And  a  fortiori  mere  offers  of  reconciliation 
by  the  aggrieved  spouse  cannot  be  deemed  a  condonation.'  Still  it 
has  been  held  that  the  effort  on  the  part  of  the  husband  to  induce 
his  wife  to  return  to  him  after  knowledge  of  her  adultery  is  a  waiver 
of  his  right  to  a  divorce  for  such  adultery.*  The  fact  that  a  man,  after 
his  wife  deserts  him,  contributes  money  to  defray  her  expenses  dur- 
ing illness,  and  shows  himself  anxious  to  receive  her  should  she 
return,  does  not  constitute  a  condonation  of  her  desertion.*  The 
burden  of  proof  of  the  defense  of  condonation  rests  on  (he  party 
alleging  it.*" 

174.  Knowledge  as  an  Essential. — It  is  obvious  that  knowledge  is 
an  essentid  element  of  condonation.  This  principle  arises  out  of 
the  nature  bf  condonation  itself,  for  a  forgiveness  of  an  offense  neces- 
sarily implies  a  knowledge  of  the  offense  forgiven.**  And  so,  where 
the  offender  is  guilty  of  many  offenses  of  a  similar  and  equally  cul- 
pable character,  before  the  defense  of  condonation  as  to  all  can  be 
successfully  urged  a  knowledge  of  such  plural  offenses  or  enough 
of  them  to  illustrate  the  voluntary  character  of  the  act  of  forgiveness 
should  be  brought  home  to  the  condoner."  As  to  the  character  or 
degree  of  knowledge  required  there  is  some  uncertainty  among  the 
cases.  It  has  sometimes  been  said  that  a  full  knowledge  by  the 
injured  spouse  of  the  marital  misconduct  of  the  offender  is  an  essen- 

4.  Note:  Ann.  Cas.  1912C  8.  438, 127  S.  W.  740,  140  A.  S.  R.  127. 
See  also  Cooper  v.  Cooper,  17  Mich.       10.  Note:  Ann.  Cas.  1912C  26. 

205,  97  Am.  Dec.  182.  11.  Day  v.  Day,  71  Kan.  385,  80 

5.  Note:  Ann.  Cas.  1912C  8.  Pac.  974,  6  Ann.  Cas.  169;  Sbackleton 

6.  Anderson  v.  Anderson,  89  Neb.  v.  Sbackleton,  48  N.  J.  Eq.  364,  21 
670,  131  N.  W.  907,  Ann.  Cas.  1912C  Atl.  935,  27  A.  S.  R.  478;  Smith  v. 
1  and  note.  Smitb,  4  Paige  (N.  Y.)  432,  27  Am. 

Notes:   34  L.R.A.  453;  Ann.   Cas.  Dec.  75. 

1912C8, 12.  Notes:    9    L.R.A.    699;   Ann.   Cas. 

7.  Note:  Ann.  Cas.  1912C  12.  1912C  6. 

8.  Christianb^ry  v.  Christianberry,  12.  Sbackleton  v.  Sbackleton,  48  N. 
3  Blackf.  (Ind.)  202,  25  Am.  Dec  J.  Eq.  364,  21  AU.  935,  27  A.  S.  B. 
96.  478. 

9.  Alexander  ▼.  Alexander,  94  Aric.  Note:  Ann.  Caa.  1912C  7. 
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tial  element  of  and  necessary  to  condonation.*'  Mere  suspicion  that 
the  offending  spouse  has  bieen  guilty  of  adultery  is  not  sufficient 
ground  upon  which  to  found  a  condonation.**  The  rule  requiring 
full  knowledge  is  not  to  be  understood  as  meaning  absolute  knowledge. 
While  there  can  be  no  condonation  without  knowledge  that  the 
offense  was  probably  committed,  it  is  sufficient  as  a  basis  for  a  con- 
donation that  the  nonoffending  spouse  had  such  knowledge  as  would 
satisfy  a  reasonably  prudent  person  that  the  offense  had  been  com- 
mitted, giving  full  weight  to  the  trust  and  confidence  which  husband 
and  wife  are  entitled  to  place  in  each  other.*'  The  knowledge  must, 
however,  on  authority  and  principle  be  what  may  be  termed  a  "prov- 
able" knowledge;  otherwise  the  aggrieved  spouse  is  placed  in  a 
dilemma  where  his  or  her  knowledge  is  based  on  facts  or  evidence 
which  in  a  court  of  justice  would  be  insufficient  to  prove  the  alleged 
misconduct,  and  where  he  or  she,  by  acting  on  such  evidence,  might 
be  chargeable  with  desertion  by  the  other  spouse.**  The  rule  is  stated 
that  where  confessions  of  one  spouse  to  the  other  of  his  or  her  adultery 
are  not  in  law  admissible  or  sufficient  to  establish  such  adultery  at  the 
suit  of  the  aggrieved  spouse,  such  confessions  are  not  alone  sufficient 
to  prove  the  required  knowledge  upon  which  to  base  condonation.*' 
The  circumstances  under  which  renewal  of  conjugal  relations  is  effect- 
ed, where  the  action  is  by  the  wife,  are  to  be  considered  with  discrimi- 
nation, with  the  view  of  determining  whether  it  was  with  her  free  con- 
sent, in  which  case  an  intention  to  overlook  the  past  miscohduct  may 
be  inferred ;  or  whether,  on  the  contrary,  she  was  induced  by  decep- 
tion, by  considerations  of  supposed  necessity,  or  by  other  influences 
which  deprived  her  conduct  of  the  essential  quality  of  free  consent.** 
175.  Cohabitation  in  General. — Tt  is  the  well  recognized  general 
rule  that  the  continuance  or  resumption  of  marital  cohabitation  after 
knowledge  of  the  offending  spouse's  misconduct  constitutes  a  condo- 
.  nation  of  such  misconduct ;  *•  but  it  is  recognized  that  the  effect  of 
cohabitation  as  a  condonation  may  be  less  stringent  upon  a  wife 
than  upon  a  husband  for  the  reason  that  she  may  be  more  under 
marital  authority,  sub  potestate,  and  more  destitute  of  advice  and 
assistance.*"  Where  the  offense  is  habitual  drunkenness  for  the  stat- 
utory penod,  the  continuance  of  the  marital  relation  by  the  injured 


13.  Day  v.  Day,  71  Kan.  385,  80 
Pae.  974,  6  Ann.  Gas.  169. 

Note:  Ann.  Cas.  1912C  6. 

14.  Day  v.  Day,  71  Kan.  385,  80 
Pac.  974,  6  Ann.  Cas.  169;  Sbaekleton 
V.  Shackleton,  48  N.  J.  Eq.  364,  21 
All.  933,  27  A.  S.  R.  478. 

Notes:  13  Ann.  Cas.  216;  Ann.  Cas.  N.  J.  Eq.  315,  82  Am.  Dec.  251 
1912C  7, 17.  Note:  Ann.  Cas.  1912C  13. 

16.  Note:  Ann.  Cas.  1912C  6.  20.  Gumming  v.  Cumtuing,  135  Mass. 
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16.  Note:  Ann.  Cas.  1912C  6. 

17.  Hoffmire  v.  Hoffmire,  7  Paise 
(N.  Y.)  60,  32  Am.  Dec.  611. 

Note:. Ann.  Cas.  1912C  6. 

18.  Note:  Ann.  Cas.  1912C  10. 

19.  Jones  v.  Jones,  18  N.  J.  Eq.  .33, 
90  Am.  Dec.  607;  Marsh  v.  Marsh,  14 
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party  may  or  may  not  amount  to  a  condonation.  If  the  wife  volun- 
tarily continues  the  marital  relation  after  the  offense  is  complete, 
she  condones  or  forgives  it  and  nullifies  her  right  to  a  divorce.  If, 
however,  the  husband  continues  to  be  a  habitual  drunkard  the  offense 
is  continuous,  and  the  wife  may  break  off  from  him  at  any  time  and 
establish  her  right  to  a  divorce.*  It  is  a  well  settled  general  rule 
that  voluntary  marital  cohabitation  after  knowledge  by  the  husband 
of  his  wife's  adultery  constitutes  condonation  of  her  offense;*  and 
the  same  general  principle  is  applicable  to  marital  cohabitation  by 
the  wife  after  knowledge  of  her  husband's  adultery.'  The  resump- 
tion of  marital  cohabitation  as  a  basis  of  condonation  will  gener- 
ally be  inferred,  nothing  appearing  to  -the  contrary,  from  the  fact 
of  the  living  together  as  husband  and  wife,  especially  as  against  the 
husband ;  *  and,  in  general,  where  the  parties  occupy  the  same  bed 
it  is  conclusively  presumed  that  marital  intercourse  was  resumed.' 
But  merely  living  m  the  same  house  with  the  offending  spouse  after 
knowledge  of  his  or  her  misconduct  without  resuming  marital  cohab- 
itation or  the  marriage  bed  is  not  necessarily  condonation.*  There 
need  not  be  long  continued  matrimonial  intercourse  to  constitute 
condonation ; '  nor  is  it  necessary  to  this  end  that  a  common  home 
be  established.'  So  if  after  an  interlocutory  decree  of  divorce  or  decree 
nisi  is  entered,  as  is  the  practice  in  some  jurisdictions,  the  parties  co- 
habit before  the  final  decree  is  granted,  the  offense  is  condoned  and  a 
final  decree  will  be  refused.* 

176.  Cohabitation  after  Cruelty. — Cruelty  as  a  ground  for  divorce 
is  generally  a  course  of  conduct  rather  than  a  single  act;  and  the 
rule  is  that  sexual  cohabitation  after  acts  of  cruelty  cannot  be  con- 
sidered as  condonation  in  the  sense  in  which  it  would  be  after  an 
act  of  adultery.  The  effort  to  endure  unkind  treatment  as  long  as 
possible  is  commendable;*"  and  it  is  obviously  a  just  rule  that  the 

386,  46  Am.  Rep.  476;  Shackleton  v.  4.  Marsh  v.  Marsh,  14  N.  J.  Eq.  315, 

Shaekleton,  48  N.  J.  Eq.  364,  21  All.  82  Am.  Dec.  251. 

935,  27  A.  S.  R.  478.  Note:  Ann.  Cas.  1912C  13. 

Notes:    9   L.R~A.    699;    Ann.    Cas.  6.  Note:  Ann.  Cas.  1912C  15. 

1912C  21.  6.  Note:  Ann?  Cas.  1912C  13. 

See  infra,  par.  176,  as  to  cohabita-  7.  jfote:  Ann.  Cas.  1912C  15,  17. 

tion  after  cruelty.  8.  La  Flamme  v.  La  Flamme,  210 

■■nio<?n*-i*®U   fih^"^*  ^  '  ^^"  Mass.   156,  96  N.   E.  62,  39  L.R.A. 

19120  11,12,656.  ,„„„        (N.S.)    1133.     But  see  contra,  Dan- 

o,?-  ^"V-  ^"J'  ^^«o*°'n^'  ^-  "'•  forth  V.  Danforth,  88  Me.  120,  33  Ail. 
974,  6  Ann.  Cas.  169;  Cammuig  v.  ^gj  gj  ^  g  ^  ^  3^  ^.R.A.  608. 
gmunmg,  135  Mass.  386,  46  Am.  Rep.      ^'^^^ .  ^^^  ^^  ^^^^^  ^ 

Note:  Ann.  Cas.  1912C  14, 16.  «•  See  infra,  par.  249  et  seq 

8.  SllBQUeton  v.  Shackleton,  48  N.      1®-  Harrison  v.  Harrison,  20  Ala. 

J.  Eq.  364,  21  Ati.  935,  27  A.  S.  R.  629.  56  Am.  Dec.  227. 

478.  ^  Note:  Ann.  Cas.  1912C  10,  15. 


Note:  Ann.  Cas.  1912C  14. 
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patient  endurance  by  the  wife  of  her  husband's  continuous  ill-treat- 
ment should  never  be  allowed  to  weaken  her  title  to  relief.^*  On 
the  other  hand  it  is  well  recognized  that  the  voluntary  marital  cohab- 
itation by  the  wife  with  her  husband  after  acts  of  cruelty  on  his  part 
which  would  have  entitled  her  to  a  divorce  will  constitute  condona- 
tion.** Tbus  it  has  been  held  that  where  it  is  shown  that  the  last 
act  of  violence  to  the  complainant  wife  was  comdiitted  several  months 
before  she  ceased  to  live  and  cohabit  with  the  defendant,  there  is 
such  condonation  as  will  bar  the  complainant's  right  to  relief,  in  the 
absence  of  proof  of  subsequent  conduct  on  the  part  of  defendant 
sufficient  to  do  away  with  such  condonation.**  This  is  especially 
true  where  a  wife  who  has  separated  from  her  husband  on  account 
of  his  cruelty  resumes  marital  cohabitation.**  And,  a  fortiori,  where 
a  wife  procures  a  dismissal  of  her  bill  for  a  divorce  and  resumes 
marital  relations  with  her  husband,  the  acts  of  cruelty  alleged  in  the 
bill  are  thereby  condoned.** 

177.  Revival  of  Condoned  Offenses  Generally. — ^It  is  well  settled 
that  condonation  of  past  matrimonial  offenses  is  impliedly  condi- 
tioned upon  the  future  good  behavior  of  the  offending  spouse,  and  it 
follows  that  if  after  condonation  the  offenses  are  repeated  the  right 
to  make  the  condoned  offense  a  ground  for  divorce  revives.**  To 
constitute  a  revival  of  the  condoned  offense  the  offending  spouse 
need  not  be  guilty  of  the  same  character  of  offense  as  that  condoned ; 
any  misconduct  is  sufficient  which  indicates  that  the  condonation 
was  not  accepted  in  good  faith  and  upon  the  reasonable  conditions 
implied.*'    So  it  is  held  that  cruelty  once  condoned  may  be  revived 

11.  Harrison  v.  Harrison,  20  Ala.  20,  30  L.R.A.(N.S.)  73;  Craig  v.  Craig, 
629,  56  Am.  Dec.  227.  129  la.  192,  105  N.  W.  446,  2  L.R.A. 

12.  Youngs  V.  Yoangs,  130  111.  230,  (N.S.)  669;  Robbins  v.  Robbing,  100 
22  N.  E.  806, 17  A.  S.  R.  313,  6  L.R.A.  Mass.  150,  97  Am.  Dec.  91;  SewaU  v. 
548;  May  v.  May,  108  la.  1,  78  N.  W.  SewaU,  122  Mass.  156,  23  Am.  Rep. 
703,  75  A.  S.  R.  202;  Root  v.  Root,  299;  Anderson  v.  Anderson,  89  Neb. 
164  Mich.  638,  130  N.  W.  194,  Ann.  570,  131  N.  W.  907,  Ann.  Gas.  1912C 
Cas.  1912B  740,  32  L.R.A.(N.S.)  837.  1  and  note;  Shackleton  v.  Shackleton, 

Note:  Ann.  Cas.  1912C  10,  15.  48  N.  J.  Eq.  364,  21  Atl.  935,  27  A. 

13.  Toungs  V.  Youngs,  130  III.  230,  S.  R.  478  and  note;  Gordon  v.  Gordon, 
22  N.  E.  806, 17  A.  S.  R.  313,  6  L.R.A.  88  N.  C.  45,  43  Am.  Rep.  729;  Mosher 
548.  V.  Mosher,  16  N.  D.  269, 113  N.  W.  99, 

14.  Root  V.  Root,  164  Mich.  638, 130  125  A.  S.  R.  654,  12  L.RA.(N.S.) 
N.  W.  194,  Ann.  Cas.  1912B  740,  32  820;  Nogees  v.  Nogees,  7  Tex.  538,  58 
L.R.A.(N.S.)  837.  Am.  Dec.  78;  Langdon  v.  Langdon,  25 

Note:  Ann.  Cas.  1912C  10.  Vt.  678,  60  Am.  Dec.  296;  Ryder  v. 

15.  Root  V.  Root,  164  Mich.  638, 130  Ryder,  66  Vt.  158,  28  Atl.  1029,  44 
N.  W.  194,  Ann.  Cas.  1912B  740,  32  A.  S.  R.  833. 

L.R.A.(N.S.)  837.  17.  Langdon  v.  Langdon,  25  Vt  678, 

16.  Harrison  v.  Harrison,  20  Ala.   60  Am.  Dec.  296. 

629,  56  Am.  Dec.  227;  Davis  v.  Davis,       Note:  Ann.  Cas.  1912C  18. 
134  Ga.  804,  68  S.  E.  594,  20  Ann.  Cas. 
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as  a  ground  for  divorce  not  only  by  subsequent  cruelty,*'  but  also 
by  subsequent  adultery,**  or  by  the  offending  spouse's  wilful  deser- 
tion, which  if  continued  for  the  requisite  time  would  ripen  into 
a  cause  of  divorce;  •"  and  according  to  the  prevailing  view  the  right 
to  a  divorce  on  the  ground  of  adultery  which  has  been  condoned 
may  be  revived  by  the  offending  spouse's  subsequent  cruelty  or  deser- 
tion, or  other  misconduct.*  In  case  of  desertion  it  has  been  held 
that  where  the  parlies  resume  the  marital  relation,  the  past  desertion 
is  absolutely  blotted  or  wiped  out,  and  the  right  of  the  deserted  spouse 
to  a  divorce  for  such  past  desertion  is  not  revived  by  the  subsequent 
desertion  or  cruelty  of  the  offending  spouse.'  This  rule  is  based  on 
the  principle  that  desertion  to  be  a  cause  for  divorce  must  be  for 
the  statutory  period  and  continuous,  and  the  resumption  of  the  marital 
cohabitation  breaks  the  continuity  of  the  desertion  and  thereby 
deprives  the  deserted  spouse  of  any  cause  for  a  divorce.*  But  by 
statute  in  some  jurisdictions  the  condonation  of  adultery  is  made  a 
perpetual  bar  to  a  suit  for  divorce  for  such  act,  and  the  condoned 
ax;t  is  not  revived  by  the  subsequent  misconduct  of  the  offending 
spouse.  The  effect  of  such  a  statute  is  not,  however,  to  be  extended 
fcieyond  causes  of  adultery.* 

178.  Character  of  Subsequent  111  Treatment  or  Misconduct.— vThe 
authorities  generally  hold  that  acts  which  in  themselves  do  not  con- 
stitute a  ground  for  divorce  may  nevertheless  constitute  a  breach  of 
the  condition  of  condonation.  Many  of  the  courts  have  adopted  the 
expression  that  condonation  is  upon  the  condition  that  the  plain- 
tiff shall  be  thereafter  treated  with  conjugal  kindness.  It  follows, 
therefore,  where  this  is  the  rule,  that  all  that  need  be  proved  to  show 
a  breach  of  the  condonation  would  be  acts  of  conjugal  unkindness, 
and  as  conjugal  unkindness  is  not  a  ground  for  divorce,  unless  it 
approaches  a  degree  where  it  might  be  termed  extreme  cruelty,  it 
follows  further  that  unkindness,  less  than  extreme  cruelty,  will  avoid 
the  condonation.'    When  the  new  injury  complained  of  is  of  a  sim- 

18.  Robbins  v.  Robbins,  100  Mass.  Shaekleton,  48  N.  J.  Eq.  364,  21  Atl. 
150,  97  Am.  Dec.  91;  Anderson' v.  An-  935,  27  A.  S.  R.  478;  Smith  v.  Smith, 
dereon,  89  Neb.  570,  131  N.  W.  907,  4  Paige  (N.  T.)  432,  27  Am.  Dec.  75; 
Ann.  Cas.  1912C  1;  Gordon  v.  Gordon,  Langdon  v.  Langdon,  25  Vt.  678,  60 
88  N.  C.  45,  43  Am.  Rep.  729;  Moshet    Am.  Dec.  296. 

▼.  Mosher,  16  N.  D.  269, 113  N.  W.  99,  Note:  Ann.  Cas.  1912C  20. 

125A.  S.  R.654,12L.R.A.(N.S.)  820;  2.  La  Flamme  v.  La  Flamme,  210 

Nogees  v.  Nogees,  7  Tex.  538,  58  Am.  Mass.  156,  96  N.  E.  62,  39  L.R.A. 

Dec.  78.  (N.S.)  1133  and  note. 

Note:  12  A.  S.  R.  877.  S.  See  supra,  par.  148. 

19.  Note:  Ann.  Cas.  1912C  19.  4;  Nogees  v.  Nogees,  7  Tex.  538,  58 

20.  M^ewson  v.  Mathewson,  81  Yt.  Am.  Dec.  78. 

173,  69  Atl.  646, 18  L.R>A.(N.S.)  300.      5.  Robbins  v.   Robbins,  100  Mass. 
1.  SewaU  V.  SewaU,  122  Mass.  156,  150,  97  Am.  Dec.  91;  Gordon  y.  Gor- 
23    Am.    Rep.    299;    ShacUeton    v.  don,  88  N.  C.  46,  43  Am.  Rep.  729; 
E.  C.  L.  Vol.  IX.— 25.  385 
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ilar  character,  it  is  not  necessary  it  should  go  to  the  same  extent. 
For  if  so,  the  revival  would  be  of  no  importance,  since  the  party 
might  as  well  rely  upon  the  same  injury,  subsequently  repeated,  aa 
the  former  one  thereby  revived,  if  they  were  to  become  precisely 
equivalent/  In  accordance  with  this  principle  harshness  or  rude- 
ness, not  sufficient  to  maintain  a  libel,  may  receive  a  different  inter- 
pretation apd  effect  upon  the  question  of  condonation,  after  proof 
that  the  husband  has  previously  gone  to  the  length  of  positive  acta 
of  cruelty; '  and  so  where  the  husband,  very  shortly  after  the  con- 
donation of  his  past  cruelty,  ceased  without  cause  to  speak  to  his 
wife  though  living  in  the  same  house  with  her,  such  unkindness  and 
ill  temper  has  been  held  to  revive  the  wife's  right  to  a  divorce  for 
the  condoned  cruelty.*  However,  slight  incivility  or  inattention  on 
the  part  of  the  offending  husband  should  not,  it  would  seem,  be 
deemed  sufficient  to  revive  the  wife's  right  to  a  divorce.*  The  com- 
mission and  conviction  of  a  felony'  has  been  held  to  revive  the 
aggrieved  spouse's  right  to  a  divorce  for  the  defending  Rouse's 
condoned  adultery.'" 

179.  Pleading  Condonation. — ^It  is  generally  recognized  that  con- 
donation is  an  affirmative  defense  and  like  other  affirmative  defenses 
must  be  specially  pleaded  or  insisted  upon  in  the  answer  as  a  defense.** 
It  follows,  as  a  general  rule,  that  a  complainant  need  not  anticipate 
a  defense  of  condonation,  or,  in  the  absence  of  a  statute  so  requiring, 
negative  a  condonation  of  the  charge  relied  on.  This  rule  is  subject 
of  course  to  statutory  changes,  and  so,  under  some  statutes,  especially 
where  adultery  is  the  ground  for  divorce,  it  is  necessary  for  the  com- 
plainant to  allege  and  prove  that  the  offense  was  not  condoned.*' 
Though  condonation  is  not  specially  pleaded  or  relied  on  as  a  defense 
the  court  may  in  its  discretion  refuse  to  grant  a  divorce,  where  it 
appears  from  the  proofs,  properly  taken,  that  the  injured  party, 
with  a  full  knowledge  of  all  the  facts,  has  actually  forgiven  the  injury, 
which  has  not  been  revived  by  subsequent  misconduct ;  *•  and,  in 
order  to  guard  against  fraud  or  collusion  in  the  exercise  of  its  juris- 
diction, the  court,  at  any  time  before  a  final  decree  in  the  cause,  if 
there  is  reason  to  believe  such  a  defense  exists,  may  ex  officio  direct 

Langdon  v.  Langdon,  25  Vt.  678,  CO  J.  Eq.  632,  60  Atl.  931,  6  Ann.  Gas. 

Am.  Dec.  296  326,  69  L.R.A,  397;  Smith  v.  Smith, 

Note:  Ann.  Cas.  1912C  19.  4  Paige  (N.  Y.)  432,  27  Am.  Dec.  75. 

6.  Langdon  v.  Langdon,  25  Vt.  678,       Notes:  90  Am.  Dec.  610;  Ann.  Cas, 
60  Am.  Dec.  296.  1912C  22. 

7.  Robbins   v.   Robbins,   100   Mass.       See  Pleadikq  as  to  defenses  gen« 
150,  97  Am.  Dec.  91.  erally. 

8.  Robbins  v.  Robbins,  100   Mass.       12.  Note:  Ann.  Cas.  1912C  23,  24. 
150,  97  Am.  Dec.  91.  13.  Smith  v.  Smith,  4  Paige  (N.  Y.) 

9.  Note:  51  L.R.A.(N.S.)  463.  432,  27  Am.  Dec.  75. 

10.  Note:  31  L.R.A.  521.  Note:  Ann.  Cas.  1912C  24, 

11.  Watkinson  v.  Watkinson,  68  N. 
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an  inquiry  to  ascertain  the  fact."  The  court  should  not,  it  would 
seem,  exercise  its  discretion  in  this  regard  in  order  to  deprive  a  much 
suffering  wife  of  a  divorce  and  send  her  back  to  the  embraces  of  a  recu- 
sant and  brutal  husband.**  If  by  inadvertence  or  mistake  the  defense 
of  condonation  is  not  specially  pleaded  or  set  up  in  the  original 
answer,  the  defendant  will,  as  a  general  rule,  on  due  application  be 
permitted  to  do  so  by  an  amended  answer  or  supplemental  plea.** 

Recrimination 

180.  In  General. — It  is  a  general  principle  of  the  common  law  that 
whoever  seeks  redress  for  the  violation  of  a  contract  resting  upon 
mutual  and  dependent  covenants,  to  obtain  success  must  himself  have 
performed  the  obligations  on  his  part.*'  Something  analogous  to  this 
principle  is  found  in  the  doctrine  of  recrimination,  or  compensatio 
criminum,  which  was  originally  borrowed  from  the  canon  law,  by 
which  the  defendant  in  divorce  proceedings  is  permitted  to  contest 
the  plaintiff's  application  on  the  ground  of  his  own  violation  of  the 
marriage  contract. — ^to  set  off,  to  iise  the  language  of  the  cases,  the 
equal  guilt  of  the  plaintiff.**  The  doctrine  of  recrimination  by  the 
defendant  as  a  defense  in  bar  of  the  plaintiff's  relief  has  become  fully 
established  in  this  country ;  *•  and  though  misconduct  of  the  plain- 
tiff, such  as  adultery,  occurs  after  the  commencement  of  his  or  her* 
suit,  it  is  as  fully  effective  to  bar  the  right  to  a  divorce  therein, 
as  if  it  had  occurred  previous  to  the  commencement  of  the  suit.*" 
As  heretofore  shown,  condonation  blots  out  the  offense  condoned  so 

14.  Smith  V.  Smith,  4  Paige  (N.  T.)  169  and  note;  Gumming  v.  Gumming, 
432,  27  Am.  Dec.  75.  135   Mass.    386,   46    Am.    Rep.   476; 

15.  Hoffmire  v.  HofCmire,  7  Paige  Morrison  v.  Morrison,  142  Mass.  3G1, 
(N.  Y.)  60,  32  Am.  Dec.  611.  8  N.  E.  59,  56  Am.  Rep.  688;  Von 

Note:  Ann.  Gas.  1912C  24.  Bemuth  v.  Von  Bernuth,  76  N.  J.  Eq. 

16.  Smith  V.  Smith,  4  Paige  (N.  Y.)  487,  74  AU.  700,  139  .A.  S.  R.  784; 
432,  27  Am.  Dec.  75.  Smith  v.  Smith,  4  Paige  (N.  Y.)  432, 

Note:  Ann.  Gas.  1912G  23.  27  Am.  Dec.  75;  Mattox  v.  Mattox,  2 

17.  See  Contracts,  vol.  6,  p.  943  Ohio  233, 15  Am.  Dec.  547;  Ghurch  v. 
et  seq.  Church,  16  R.  I.  667,  19  Atl.  244,  7 

18.  Conant  v.  Gonant,  10  Gal.  249,  L.R.A.  385;  Mathewson  v.  Mathewson, 
70  Am.  Dec.  717.  18  E.  I.  456,  28  Atl.  801,  49  A.  S.  R. 

19.  Conant  v.  Gonant,  10  Cal.  249,  782;  Hale  v.  Hale,  47  Tex.  336,  28 
70  Am.  Dec.  717;  Gordon  v.  Gordon,  Am.  Eep.  294;  Hubbard  v.  Hubbard, 
141  111.  160,  30  N.  E.  446,  33  A.  S.  E.  74  Wis.  650,  43  N.  W.  655,  6  L.R.A. 
294,  21  L.E.A.  387;  Decker  v.  Decker,  58. 

193  HI.  285,  61  N.  E.  1108,  86  A.  S.  Notes:  12  A.  S.  E.  878;  39  LJl.A. 

R.    325    and    note,    55    L.R.A.    697;  (N.S.)  1135;  Ann.  Cas.  1912C  24. 

Christianberry    v.    Christianberry,    3  20.  Von  Bernuth  v.  Von  Bernuth,  7t 

Blackf.  (Ind.)  202,  25  Am.  Dee.  96;  N.  J.  Eq.  487,  74  Atl.  700,  139  A.  S. 

Burke  v.  Burke,  44  Kan.  307,  24  Pac.  R.  784;  Smith  v.  Smith,  4  Paige  (K. 

466,  21  A.  S.  R.  283;  Day  v.  Day,  71  Y.)  432,  27  Am.  Dec  75. 

Kan.  385,  80  Pac.  974,  6  Ann.  Cas.  Note:  86  A-  S.  R.  337. 
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that  it  is  not  available  by  way  of  recrimination  in  a  suit  by  the  spouse 
whose  offense  was  condoned  against  the  condoning  spouse  for  his  or 
her  subsequent  misconduct.*  The  burden  of  proving  the  recrimina- 
tory charge  is  upon  the  party  setting  it  up ;  *  and  in  order  that  such 
charge  constitute  a  defense  it  must  be  proven  by  the  same  quantum 
of  evidence  as  would  be  required  if  it  were  charged  as  a  ground  for 
divorce.*  Following  this  rule  it  has  been  held  that  where  it  is  neces- 
sary that  the  testimony  of  the  complainant  be  corroborated  to  entitle 
him  or  her  to  a  divorce,  in  case  a  counter  matrimonial  offense  is 
pleaded  in  bar  of  the  suit  it  is  not  made  out  unless  supported  by 
corroborating  evidence  as  though  it  were  made  the  basis  of  an  appli- 
cation for  a  divorce.* 

181.  Character  of  Charges  Generally. — In  England,  until  a  recent 
period,  divorces  from  the  bonds  of  matrimony  were  never  granted 
but  by  act  of  parliament.  Divorces  from  bed  and  board  were  decreed 
by  the  ecclesiastical  courts,  and  then  only  for  adultery  or  cruelty, 
and  it  was  the  settled  doctrine  of  those  courts  that  proof  of  adultery 
of  the  plaintiff  would  bar  a  suit  on  the  ground  of  the  adultery  of  the 
defendant,  but  that  cruelty  furnished  no  bar  to  such  suit.  The 
ground  upon  which  the  distinction  between  recrimination  by  reason 
of  the  adultery  and  recrimination  by  reason  of  the  cruelty  of  the 
plaintiff  was  placed  was,  that  the  offenses  were  not  of  the  same  kind.* 
Though  this  distinction  in  the  character  of  the  charges  was  asserted 
and  maintained  in  the  ecclesiastical  courts,  which  possessed  only 
authority  to  decree  a. divorce  a  mensa  et  thoro,  it  was  the  settled  course 
of  parliament,  in  determining  on  the  propriety  of  granting  a  petition 
of  divorce  a  vinculo  matrimonii,  to  allow  both  adultery  and  cruelty 
to  be  pleaded  in  recrimination  as  an  absolute  bar.'  In  this  country 
where  the  statutes  authorize  an  absolute  divorce  for  certain  causes, 
and  for  other  causes  a  limited  divorce  or  divorce  a  mensa  et  thoro,  the 
courts  fully  recognize  that  in  a  suit  by  one  spouse  for  a  cause  entitling 
him  or  her  to'  an  absolute  divorce,  the  other  spouse  cannot  plead  as 
a  bar  in  recrimination  a  cause  entitling  him  or  her  to  a  limited 
divorce.'  On  the  other  hand  it  is  generally  held  that  where  the 
statute  has  specified  certain  acts  or  conduct  which  shall  constitute 

1.  See  supra,  par.  172.  6.  Conant  v.  Conant,  10  Cal.  249,  70 

2.  Rogers  v.  Rogers,  81  N.  J.  Eq.  Am.  Dec.  717;  Day  v.  Day,  71  Kan. 
479,  86  AU.  935,  46  L.R.A.(N.S.)  711.  385,  80  Pae.  974,  6  Ann.  Caa.  169  and 

3.  Letts  V.  Letts,  79  N.  J.  Eq.  630,  note;  Church  v.  Church,  16  R.  L  667, 
82  Atl.  845,  Ann.  Caa.  1913A  1236;  19  AU.  244,  7  L.RA.  385. 

Rogers  v.  Rogers,  81  N.  J.  Eq.  479,  86       Note:  39  L.R.A.(N.S.)  1136. 

Atl.  935,  46  L.R.A.(N.S.)  711.  6.  Conant  v.  Conant,  10  Cal.  249,  70 

4.  Letts  V.  Letts,  79  N.  J.  Eq.  630,   Am.  Dec.  717. 

82  AU.  845,  Ann.  Cas.  1913A  1236.  7.  Note:  39  L.R.A.(N.S.)  1135. 

See  infra,  par.  240,  as  to  corroborat- 
ing evidence. 
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grounds  of  absolute  divorce,  so  fajr  as  the  matrimonial  contract  is 
concerned,  the  courts  cannot  distinguish  between  them,  whatever 
difference  there  may  be  in  a  moral  point  of  view.  The  several  offenses 
must,  therefore,  be  held  equally  pleadable  in  bar  to  the  suit  for  divorce 
— ^the  one  to  the  other,  within  the  principle  of  the  doctrine  of  recrim- 
ination.' Aside  from  this  consideration,  it  would  seem  to  be  correct 
in  principle  that  where  the  matter  pleaded  is  such  as  would  entitle 
the  defendant  to  a  decree,  had  it  been  presented  in  a  bill  brought 
by  himself,  the  relief  should  be  denied  to  the  plaintiff.  A  decree  can- 
not be  granted  in  favor  of  one,  and  afterwards  in  favor  of  tiie  other, 
as  the  first  would  dissolve  the  marriage,  and  then  no  marriage  would 
subsist  upon  which  the  second  decree  could  act.' 

182.  Particular  Recriminatory  Charges. — According  to  the  prevail- 
ing view,  where  adultery  and  desertion  are  both  grounds  for  an  abso- 
lute divorce,  in  a  suit  by  one  spouse  for  a  divorce  on  the  ground  of 
adultery,  the  other  spouse  may  set  up  in  recrimination  a  charge  of 
desertion  by  the  plaintiff;  **  and,  conversely,  adultery  is,  in  general, 
a  good  recriminatory  defense  to  a  charge  of  cruelty,  or  to  any  other 
cause  for  divorce.**  There  is,  however,  authority  for  the  position 
that  desertion  by  the  complaining  spouse  is  no  bar  to  an  action  for 
divorce  for  adultery.**  So  cruelty  entitling  the  defending  spouse 
to  an  absolute  divorce  is  generally  recognized  as  available  in  defense 
of  a  charge  of  adultery ;  **  and  so  cruelty  may  be  set  up  in  bar 
of  a  divorce  for  desertion,**  and  desertion  in  bar  of  a  divorce  for 
cruelty.**  A  recriminatory  charge  of  cruelty  is  available  as  a  defense 
to  an  action  for  a  divorce  for  cruelty.**  As  heretofore  shown,  impris- 
onment and  conviction  of  certain  crimes  is  made  a  ground  of  abso- 
lute divorce  in  some  jurisdictions ;  *'  and  it  has  been  held,  where 
such  a  law  prevails,  that  a  conviction  on  a  criminal  charge  is  avail- 
able as  a  recriminatory  defense  to  a  charge  of  adultery.*^    In  order 

8.  Conant  v.  Conant,  10  Cal.  249,  70       12.  Riebardson    v.    Richardson,    4 
Am.  Dec.  717;  Day  v.  Day,  71  Kan.  Port.  (Ala.)  467,  30  Am.  Dec.  538. 

385,  80  Pac.  974,  6  Ann.  Gas.  169  and       Note:  86  A.  S.  R.  341. 

note;  Gumming  V.  Camming,  135  Mass.  13.  Day  v.  Day,  71  Kan.  385,  80 

386,  46  Am.  Rep.  476;  Morrison  v.  Pac.  974,  6  Ann.  Gas.  169;  Church  v. 
Morrison,  142  Mass.  361,  8  N.  E.  59,  Church,  16  R.  I.  667,  19  Atl.  244,  7 
56  Am.  Rep.  688;  Church  v.  Church,  L.R.A.  385. 

16  R.  I.  667,  19  Atl.  244,  7  L.R.A.  Notes:  15  Am.  Dec.  211;  86  A.  S. 

385.  R.  340;  39  L.R.A.(N.S.)  1135;  6  Ann. 

Notes:  15  Am.  Dec.  211;  86  A.  S.  R.  Cas.  172. 

333;  39  L.R.A. (N.S.)  1135.  14.  Notes:  86  A.  S.  R.  340;  6  Ann. 

9.  Conant  v.  Conant,  10  Cal.  249,  70  Cas.  173. 

Am.  Dec.  717.  16.  Note:  6  Ann.  Cas.  173. 

10.  Conant  v.  Conant,  10  Cal.  249,       16.  Hale  v.  Hale,  47  Tex.  336,  26 
70  Am.  Dec.  717.  Am.  Rep.  294. 

Notes:  15  Am.  Dec.  211;  39  L.R.A.       Note:  86  A.  8.  R.  339. 
(N.S.)  1135;  6  Ann.  Cas.  172.  17.  See  supra,  par.  93  et  seq. 

U.  See  also  infra,  par.  183.  18.  Note:  31  L.R.A.  521. 
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that  desertion  by  the  plaintiff  may  be  available  as  a  bar  in  recrimina- 
tion, it  must  have  continued  for  the  statutory  period  necessary  to 
entitle  the  defendant  to  a  decree  against  the  plaintiff'  had  a  suit  been 
instituted  by  him  or  her  for  a  divorce  on  the  ground  of  the  desertion.** 
183.  Adultery  as  a  Recriminatory  Charge. — ^Adultery  is  gener- 
ally available  as  a  recriminatory  charge  in  all  cases.**  It  is  a  rule 
of  universtil  application  that  in  reply  to  an  application  for  divorce 
on  the  ground  of  the  adultery  of  the  defendant,  he  or  she  may  allege, 
either  by  way  of  recrimination  or  cross-petition,  the  commission  of 
adultery  by  the  plaintiff,  and  i:F  the  charge  is  sustained  as  to  both 
of  the  parties,  the  suit  must  be  dismissed,  provided,  of  course,  there 
has  been  no  condonation.*  So  adultery  is  available  in  defense  of 
a  charge  of  cruelty ;  *  and  though  a  statute  provides  that  where 
adultery  is  the  ground  of  divorce  and  both  parties  have  been  guilty 
of  adultery  no  divorce  shall  be  decreed,  and  does  not  provide  as 
to  the  effect  of  adultery  as  a  bar  to  a  divorce  for  cruelty,  it  has 
been  held  that  this  does  not  prevent  adultery  being  available  in 
bar  of  a  divorce  for  cruelty.'  In  so  far  as  impotency  is  a  ground 
for  divorce  proper  it  has  been  held  that  adultery  may  be  set  up 
as  a  defense  in  recrimination.*  In  general,  adultery  after  desertion 
may  be  set  up  as  a  recriminatory  defense  by  the  deserting  spouse,* 


19.  Conant  v.  Conant,  10  Cal.  249,  2.  Decker  v.  Decker,  193  111.  285,  61 
70  Am.  Dec.  717;  Dupont  v.  Dupont,  N.  E.  1108,  86  A.  S.  R.  325  and  note, 
10  la.  112,  74  Am.  Dec.  37^  55  L.R.A.  697;  Hubbard  v.  Hubbard, 

Notes:  39  L.RJV..(N.S.)  1139.    Con-  74  Wis.  650,  43  N.  W.  655,  6  L.R.A. 

tra,  39  L.R.A.(N.S.)  1137;  and  6  Ann.  58. 

Cas.  172  (citing  Illinois  cases).  Notes:  15  Am.  Dec.  211;  86  A.   S. 

20.  Decker  v.  Decker,  193  111.  285,  R.  338;  6  Ann.  Cas.  172. 

61  N.  E.  1108,  86  A.  S.  R.  325  and  8.  Decker  v.  Decker,  193  lU.  285,  61 

note,  55  L.R.A.  697.  N.  E.  1108,  86  A.  8.  R.  325,  55  L.R.A. 

1.  Gordon  v.  Gordon,  141  Dl.  160,  697 

!2,^£-  w^'  ^u  ^-  ^-  ^■^^^■'?^  k^-^-      *•  Decker  v.  Decker,  193  lU.  285,  61 

f «;  ?/''/f!i  fo^^'o-P  a"    n"2?'  N.  E.  1108,  86  A.  8.  R.  325,  55  L.R.A. 
3  Blackf.  (Ind.)  202,  25  Am.  Dec.  96;  gg^  ' 

Burke  v.  Burke,  44  Kan.  307,  24  Pac.       r   vr„fi,„„„„ vr  ^u  io   t» 

Aar   oi   A    o  D   OQ9.  i?;oU„.  ^  ii<:<.k.>_        "•  Matnewson  v.  Matbewson,  18   R. 
466,  21  A.  S.  R.  283;  Fisher  v.  Fisher,  j  ^gg^  38  Atl.  801,  49  A.  S.  R.  782. 


95  Md.  314,  52  Atl.  898,  93  A.  S.  R 
334;  Smith  v.  Smith,  4  Paige  (N.  Y.) 
432,  27  Am.  Dec.  75;  Hawkins  v. 
Hawkins,  193  N.  Y.  409,  86  N.  E.  468, 


Notes:  86  A,  S.  R.  337;  6  Ann.  Cas. 
173. 

See    Setzer   v.    Setzer,    128    N.    C. 


127  A.  S.  R.  979,  15  Ann.  Cas.  371  170,  38  S.  E.  731,  83  A.  S.  R.  6G6. 

and,  note,  19  L.R.A.(N.S.)  468;  Mat-  holding  that  where  it  is  necessary  as 

tox  V.  Mattox,  2  Ohio  233,  15  Am.  a  statutory  ground  for  divorce    that 

Dec.  547;  Matbewson   v.  Mathewson,  the   husband   "live  in   adultery,"    the 

18  R.  I.  456,  28  Atl.  801,  49  A.  S.  R.  fact  that  he  commits  adultery  after  the 

782.  desertion  by  his  wife  does  not  bar  faia 

Notes:  86  A.  S.  R.  336;  15  Ann.  Ciis.  right  to  a  divorce  for  such  desertion. 

376.  See  supra,  par.  98,  as  to  the  qnes- 
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but  this  rule  has  not  been  adopted  by  the  authorities  in  all  juris- 
dictions.* 

184.  Pleading  Reerimination. — Strictly  speaking,  recrimination  ia 
an  affirmative  defense  which  to  be  available  should  be  specially  pleaded 
or  set  up  in  the  answer  as  a  defense;  ^  and  the  fact  that  the  complaint 
contains  a  general  allegation  of  the  faithfulness  of  the  complainant 
to  his  or  her  marital  obligations,  has  been  held  not  to  entitle  the 
defendant  under  a  general  denial,  as  a  matter  of  right,  to  show  that 
the  complainant  was  guilty  of  a  matrimonial  offense  such  as  adultery.* 
It  has  been  held  that  in  an  action  for  divorce  on  the  ground  of  adul- 
tery, the  court  cannot,  on  the  ground  that  public  policy  and  public 
morals  require  it,  entertain  any  matter  in  recrimination  not  properly 
put  in  issue ;  but,  as  has  been  pointed  out,  collusion  of  the  kind  where 
both  parties  conspire  to  impose  upon  the  court,  and  fraudulently 
to  procure  a  release  from  their  marriage  vows  against  the  provisions 
and  policy  of  the  law,  presents  a  very  different  case.*  Where  adul- 
tery is  pleaded  as  a  recriminatory  charge,  it  should  be  fully  and  plainly 
set  forth  in  pleading  with,  it  seems,  the  same  particularity  required 
in  alleging  such  a  charge  in  the  complaint ;  ^*  and  in  a  case  where 
the  recriminatory  charge  such  as  adultery  did  not  occur  or  was  not 
discovered  in  time  to  be  available  at  the  time  of  answering,  upon  a 
proper  application,  at  any  time  before  the  final  decree,  if  such  appli- 
cation be  made  immediately  after  the  discovery  of  the  fact,  the  court 
should  permit  the  defendant  to  put  in  a  supplemental  answer,  or  to 
file  a  cross  bill  in  the  nature  of  a  plea  puis  darrein  continuance  at  law, 
for  the  purpose  of  setting  up  such  matter  as  a  new  defense.**  As  has 
been  elsewhere  shown  the  defendant  in  divorce  proceedings  cannot 
be  deprived  by  the  court  of  his  right  to  defend  because  he  is  in  con- 
tempt of  court,  as  for  a  failure  to  pay  alimony.*' 

tion   whether   desertion    by   the   com-  10.  Marsh  v.  Marsh,  16  N.  J.  Eq. 

plaining  spouse,  which   is   not  itself  391,  84  Am.  Dec.  164  and  note;  Jones 

a  ground  for  divorce,  is  a  bar  to  relief  v.  Jones,  18  N.  J.  Eq.  33,  90  Am.  Dee. 

for  subsequent  adultery.  607. 

6.  Note:  86  A.  S.  R.  337.  See  infra,  par.  219  et  seq.,  as  to 

7.  De  Haley  v.  Haley,  74  Cal.  489,  pending  charge  of  adultery. 

16  Pac.  248,  5  A.  S.  R.  460;  Newman       11.  Smith  v.  Smith,  4  Paige  (N.  Y.) 
V.  Newman,  211  Mass.  508,  98  N.  E.  432,  27  Am.  Dec.  75. 

507,  Ann.  Cas.  1913B  672  and  note;       Note:  86  A.  S.  R.  337. 

Jones  V.  Jones,  18  N.  J.  Eq.  33,  90  Am.  12.  Gordon  v.  Gordon,  141  111.  160, 

Dec.   607;   Smith  v.   Smith,  4   Paige  30  N.  E.  446,  33  A.  S.  R.  294,  21 

(N.  Y.)  432,  27  Am.  Dec.  75.  L.R.A.  387. 

8.  Newman  v.  Newman,  211  Mass.  See  Alihont,  vol.  1,  p.  908.    And 

508,  98  N.  E.  507,  Ann.  Cas.  1913B  see  Contempt,  vol.  6,  p.  526  et  seq., 
672.  as  to  the  distinction  between  the  right 

9.  Jones  v.  Jones,  18  N.  J.  Eq.  33,  to  prosecute  and  the  right  to  defend 
00  Am.  Dec.  607  and  note.  as    affected    by    proceedings    in    con- 
See  infra,  par.  168,  aR  to  collusion,  tempt. 
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185.  Duty  of  Court  on  Its  Own  Motion  to  Deny  Divorce. — ^Where 
it  appears  from  the  proofs  properly  taken,  though  the  recriminatory 
charge  is  not  specially  relied  on  as  a  defense,  that  the  plaintiff  has  been 
guilty  of  adultery  and  seeks  a  divorce  on  the  ground  of  the  adultery 
of  the  defendant  the  court  may  of  its  own  motion  dismiss  the  suit.** 
It  has  been  held  not  improper  for  the  court  to  inquire  whether  the 
parties  are  not  the  same  as  were  before  it  in  a  prior  suit,  when  both 
were  denied  relief  on  the  ground  that  both  had  been  guilty  of  adultery, 
and  on  the  admission  that  they  are  such  parties,  then  to  deny  relief 
in  the  second  suit.**  The  action  of  the  court  in  denying  relief  ex 
mero  motu  is,  in  the  absence  of  s  statutory  requirement,  a  matter  of 
discretion,  but  in  some  instances  the  statutes  provide  that  where  it 
appears  that  the  plaintiff  has  been  guilty  of  adultery  a  divorce  shall 
not  be  decreed,  thereby  making  it  an  imperative  duty  of  the  court  to 
do  that  which  it  had  ample  power  in  its  discretion  to  do.*' 

Connivance 

186.  In  General. — Connivance  is  the  corrupt  consenting  of  a  mar- 
ried party  to  that  conduct  of  the  other  of  which  afterward  complaint 
is  made.  It  is  a  thing  of  the  intent  resting  in  the  mind ;  and  it  may 
be  the  passive  permitting  of  the  misconduct,  as  well  as  the  active  pro- 
curing of  its  commission.*'  Connivance  on  the  part  of  the  complain- 
ing spouse  to  the  wrongdoing  of  the  offending  spouse  is  an  implied 
consent  thereto,  and  one  cannot  be  considered  injured  by  or  heard 
to  complain  of  what  he  has  consented  to.*'  On  tiie  theory  that  the 
state  has  a  quasi  interest  in  the  stability  of  the  marriage  relation  as 
promoting  the  best  interest  of  society,**  divorces  are  not  granted 
solely  to  gratify  the  wishes  of  either  party  to  the  proceedings,  nor  as 
a  reward  to  the  innocent  party,  nor  as  a  punishment  to  the  offending 
party,  but  only  where  the  prosperity  of  the  state  will  be  promoted. 
Furthermore,  proceedings  for  divorce  are  in  the  nature  of  equity 
proceedings  and  the  party  seeking  relief  must  be  free  from  fault.  *• 
In  accordance  with  these  principles  it  is  well  settled  that  connivance 

13.  Garver  v.  Garver,  52  Colo.  227,  61  N.  E.  1108,  86  A.  S.  R.  325,  55 
121  Pac.  165,  Ann.  Cas.  1913D  674;   L.R.A.  697. 

Decker  v.  Decker,  193  111.  285,  61  N.  16.  Dennis  v.  Dennis,  68  Conn.  186, 

E.  1108,  86  A.  S.  R.  325  and  note,  55  36  Atl.  34,  57  A.  S.  R.  95,  34  Wl.A. 

L.R.A.  697;  Newman  v.  Newman,  211  449. 

Mass.  508,  98  N.  EJ.  507,  Ann.  Cas.  17.  Dennis  v.  Dennis,  68  Conn.  186, 

1913B  672;  Smith  v.  Smith,  4  Paige  36  AU.  34,  57  A.  S.  R.  95,  34  L.R.A. 

(N.  Y.)  432,  27  Am.  Dec.  75;  Mattox  449;  Morrison  v.  Morrison,  142  Mass. 

V.  Mattox,  2  Ohio  233,  15  Am.  Dee.  361,  8  N.  E.  59,  56  Am.  Rep.  688. 

547.  18.  See  supra,  par.  12  et  seq. 

14.  Fisher  v.  Fisher,  95  Md.  314,  52  19.  Hall  v.  Hall,  69  W.  Va.  175,  71 
Atl.  898,  93  A.  S.  R.  334.  S.  B.  103,  34  L.R.A.  (N.S.)  758. 

16.  Decker  v.  Decker,  193  111.  285, 
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oa  the  part  of  one  who  u  seeking  a  divorce  can  always  be  success- 
fully pleaded  in  bar  of  the  proceedings.**  This  defense  is  generally 
limited  in  its  application  to  suits  on  the  ground  of  adultery,  but  is 
equally  available  as  a  bar  to  actions  for  divorce  brought  on  other 
groixnds.^  It  is  immaterial  that  the  offending  spouse  was  ignorant 
of  ttxG  other's  connivance  at  the  wroijgdoing.*  The  dependent  con- 
dition of  a  wife  and  her  lack  of  opportunity  to  observe  her  husband's 
conclcict  are  probably  responsible  for  the  fact  that  in  determining  what 
acts  on  her  part  constitute  connivance,  she  seems  to  have  been  favored 
by-  tlie  courts  more  than  the  husband ;  *  and  it  is,  therefore,  the  gen- 
eral jTule  that  in  the  case  of  a  wife  who  seeks  a  divorce  on  the  ground 
of  eidultery,  the  evidence,  to  establish  connivance  on  her  part,  must 
sho'W  clearly  her  corrupt  intention  and  consent  in  order  to  bar  her 
from  obtaining  relief.*  Still  it  is  well  settled  that  if  a  husband's 
act  of  adultery,  relied  upon  by  his  wife  as  a  ground  for  divorce,  was 
brouglit  about  by  her  connivance  and  procurement,  the  divorce  sought 
by  her  will  be  refused.* 

187.  Adultery  Other  than  That  Connived  at — ^As  a  general  rule 
where  a  husband  has  connived  at  his  wife's  adultery  with  one  man, 
he  -wrill  be  deemed,  in  the  absence  of  evidence  to  the  contrary,  as 
assenting  to  it  with  others,  and  consequently  will  not  be  entitled  to 
a  divorce  for  a  subsequent  act  of  adultery  by  his  wife  with  a  different 
person  ;  •  but  connivance  by  a  husband  at  his  wife's  adultery,  on  the 
groiind  of  which  an  action  for  divorce  by  him  is  dismissed,  is  not  an 
absolute  bar  to  an  action  for  divorce  for  a  prior  act  of  adultery,  com- 
mitted by  her  with  another  person,  and  not  known  to  the  husband 
at  tbe  time  he  brought  the  former  action.  Doubt  has  been  expressed, 
howe-ver,  whether  the  general  doctrine,  that  connivance  at  one  adultery 
is  a  bar  to  any  subsequent  adultery,  either  with  the  same  or  with 
anottieT  particeps  criminis,  should  govern  all  cases.  The  doctrine 
may-  h>e  carried  too  far,  and,  recognizing  the  fact  that  a  husband  has 
a  right  to  effect,  if  possible,  a  reformation  of  the  course  of  his  wife, 
and  to  alter  alike  his  own  attitude  toward  her  delinquencies,  it  is  clear 

20-    May  v.  May,  108  la.  1,  78  N.  W.  2.  Noyes  v.  Noyes,  194  Mass.  20,  79 
703,  75  A..  S.  R.  202;  Pierce  v.  Pierce,  'N.  E.  814,  120  A.  S.  R.  517,  10  Ann. 

3  Pick.    (Mass.)  299,  15  Am.  Dec.  210  Cas,  818. 

and     note;    Robbins   v.   Robbins,   140  3.  Notes:    120   A.    S.   R.   525;    12 

Mass.   528,  5  N.  E.  837,  54  Am.  Rep.  L.R.A.  527. 

488   and    note;  Morrison  v.  Morrison,  4.  Note:  10  Ann.  Cas.  820. 

142    Mass.  361,  8  N.  E.  59,  56  Am.  5.  Dennis  v.  Dennis,  68  Conn.  186, 

Rep.   688 ;  Noyes  v.  Noyes,  194  Mass.  36  Atl.  34.  57  A.  S.  R.  95,  34  L.R.A. 

20,   79    isr.  E.  814,  120  A.  S.  R.  517  449. 

XT  ****'«,  30  Ann.  Cas.  818  and  note.  Note:  10  Ann.  Cas.  820. 

Notes  I    12  L.R.A.  524;   25  L.R.A.  6.  Notes:    120   A.    S.   R.   526;   12 

oot>.  L.R.A.  527 

1-  Notes:  15  Am.  Dec,  211;  120  A.  '       ' 
8.  R.  520. 
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that  a  strict  adherence  to  the  rule  under  such  circumstances  would 
be  detrimental  to  the  interests  of  both  parties  and  operate  rather  to 
perpetuate  rather  than  to  discourage  the  evil  aimed  at.'  According 
to  this  view  it  has  been  expressly  held  that  where  a  man  married  a 
common  prostitute,  and  after  the  marriage  cohabited  with  her  at  a 
house  of  prostitution  for  a  time,  where  naturally  she  was  guilty  of 
adultery  with  his  connivance  and  for  which  he  would  not  be  entitled 
to  a  divorce,  still  when  in  good  faith  he  sought  to  induce  her  to  leave 
such  hous6  and  live  with  him  and  she  refused  to  do  so,  he  was  entitled 
to  a  divorce  for  her  subsequent  adultery.* 

188.  Connivance  through  Agents. — If  a  husband  employs  another 
to  watch  his  wife  and  secure  evidence  of  her  adultery  to  enable  him 
to  procure  a  divorce,  and  such  person  aids,  assists,  and  connives  at 
the  wife's  adultery,  this  is  deemed  the  connivance  of  the  husband  so 
far  as  it  affecte  his  right  to  a  divorce.*  So  where  a  wife  sought  a 
divorce  for  the  adultery  of  her  husband  it  has  been  held  that  a  find- 
ing that  the  act  was  brought  about  by  her,  acting  through  her  attor- 
neys or  agents,  is  not  erroneous  as  a  matter  of  law,  although  she  did 
not  specifically  direct,  or  have  actual  personal  knowledge  of,  the  efforts 
of  her  general  agents,  in  her  behalf,  to  entrap  her  husband  into  such 
an  act  with  a  lewd  woman  employed  by  them  for  that  purpose." 

189.  What  Constitutes  Connivance  by  Husband. — The  authorities 
are  practically  unanimous  in  holding  that  if  a  husband  procures  his 
wife  to  be  lured  into  tlie  commission  of  adultery,  he  is  deemed  as  con- 
senting to  it  and  cannot  obtain  a  divorce  therefor ;  **  and  according  to 
some  authorities  even  the  passive  permitting  of  his  wife's  adultery  by 
a  husband  constitutes  connivance  on  his  part,  as  much  as  if  he  had 
actively  procured  its  commission.**  On  the  other  hand,  however, 
mere  imprudence,  negligence,  or  inattention  to  the  conduct  of  his 
wife  cannot  be  considered  connivance  at  her  adultery.*'  The  hus- 
band must  not  make  opportunities  for  her,  though  he  may  leave 
her  free  to  follow  opportunities  which  she  has  herself  made.**    Thus 

7.  Morrison  v.  Morrison,  142  Mass,       Note :  120  A.  S.  R.  521. 

361,  8  N.  E.  59,  5G  Am.  Rep.  688.  12.  Dennis  v.  Dennis,  68  Conn.  186, 

8.  Roote  V.  Roote,  33  App.  Gas.  (D.  36  Atl.  34,  57  A.  S.  R.  95,  34  L.R.A. 
C.)  398,  23  L.R.A.(N.S.)  240.  449. 

9.  Notes:  120  A.  S.  R.  524;  10  Ann.  Notes:  54  Am.  Dee.  492;  26  A.  S.  R. 
Cas.  819;  12  Ann.  Cas.  961.  240;  120  A.  S.  R.  521;  12  L.R.A.  526. 

10.  Dennis  v.  Dennis,  68  Conn.  186,  IS.  Robbins  v.  Robbins,  140  Mass. 
36  Atl.  34,  57  A.  S.  R.  95,  34  L.R.A.  528,  5  N.  E.  837,  54  Am.  Rep.  488; 
449.  Wilson  v.  Wilson,  154  Mass.  194,  28 

11.  Dennis  v.  Dennis,  68  Conn.  186,  N.  E.  167,  26  A.  S.  R.  237,  12  L.R.A. 
36  Atl.  34,  57  A.  S.  R.  95,  34  L.R.A.  524  and  note. 

449;  Wilson  v.  Wilson,  154  Mass.  194,  Notes:  10  Ann.  Cas.  819;  12  L.R.A. 
28  N.  E.  167,  26  A.  S.  R.  237,  12  525. 

L.R.A.  .524;  Noyes  v.  Noyes,  194  Mass.  14.  Pierce  v.  Pierce,  3  Pick.  (Mass.) 
20.  79  N.  E.  814,  120  A.  S.  R.  517,  10  299,  15  Am:  Dec.  210;  Wilson  v.  Wil- 
Ann,  Cas.  818.  son,  154  Mass.  194,  28  N.  E.  167,  26 
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it  has  been  held  that  if  a  husband  arranges  that  his  wife  and 
another  man  may  be  permitted  to  occupy  the  house  of  a  third  pei'son 
for  an  evening,  without  interference  or  interruption,  and  that  they 
shall  be  secretly  watched,  his  object  being  to  afford  her  an  opportunity 
to  commit  adultery,  and  to  obtain  a  divorce  from  her  if  she  does  so, 
and  she,  knowing  nothing  of  the  arrangement,  goes  to  such  house  and 
commits  the  act  intended,  the  husband  is  guilty  of  connivance,  and 
cannot  obtain  s  divorce  on  account  thereof.*'  And  where  a  husband 
employs  a  spy  to  have  sexual  intercourse  with  his  wife,  and  plans  for 
their  secret  meeting  and  the  temptation  to  commit  adulter}',  he  will 
not  be  entitled  to  a  divorce  on  that  ground,  where  such  intercourse 
takes  place.**  The  mere  separation  or  desertion  of  his  wife  by  the 
husband  is  not,  according  to  tlie  better  view,  to  be  deemed  a  con- 
nivance on  his  part  at  her  subsequent  adultery ;  *'  though  on  this 
point  there  is  authority  to  the  contrary.**  Following  the  general 
rule,  cruelty  on  the  part  of  the  husband,  though  it  may  create  a  pre- 
disposition on  the  part  of  the  wife  to  adultery,  cannot  be  deemed 
connivance  by  the  husband  at  such  adultery.**  As  has  been  hereto- 
fore shown,  if  the  cruelty  or  the  desertion  by  the  complaining  spouse 
has  been  for  a  sufficient  length  of  time  to  afford  a  ground  of  absolute 
divorce  to  the  wife,  she  may,  by  way  of  recrimination,  avail  herself 
thereof  in  defense  of  his  action  for  a  divorce  for  her  subsequent 
adultery.** 

VIII.  Jurisdiction 

General  Principlea 

190.  Courts  Having  Jurisdiction  in  General. — ^In  England  the  ec- 
clesiastical courts  exercised  jurisdiction  in  all  suits  for  divorce  a  vin- 
cula  matrimonii  or  a  mensa  et  thoro,  and,  on  the  theory  that  ample 
relief  was  obtainable  in  such  courts,  courts  of  equity  did  not  entertain 
jurisdiction  even  for  the  purpose  of  decreeing  the  annulment  of  mar- 
riages, the"  divorce  a  vinculo  matrimonii  of  the  ecclesia.stical  court. 
By  statute  (Act  1857,  which  went  into  effect  in  1858),  the  jurisdic- 
tion in  matrimonial  causes  formerly  exercised  by  the  ecclesiastical 
courts  was  taken  away  from  such  courts  and  transferred  to  a  new  court, 

A.  S.  R.  237,  12  L.R.A.  524;  Noyes  72  S.  E.  861,  Ann.  Cas.  1913B  1215, 

V.  Noyes,  194  Mass.  20,  79  N.  E.  814,  39  L.R.A.(N.S.)  1135. 

120  A-.  S.  R.  517,  10  Ann.  Cas.  818.  Notes:  12  L.R.A.  526;  10  Ann.  Caa. 

15.  Noyes  v.  Noyes,  194  Mass.  20,  820. 

79  N.  E.  814,  120  A.  S.  R.  517,  10       See  supra,  par.  98. 

Ann.  Cas.  818.  18.  Notes:  15  Am.  Dec.  212;  120  A. 

16.  May  v.  Mav,  108  la.  1,  78  N.  W.  S.  R.  525. 

703,  75  A.  S.  R.  202.  19.  Note:  12  L.R.A.  527. 

17.  Ellett  V.  Ellett,  157  N.  C.  161,       20.  See  supra,  par.  180  et  seq. 
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with  new  and  added  powers.*  In  this  country,  as  heretofore  shown, 
the  ecclesiastical  law  of  England  was  not  adopted  as  a  part  of  our 
common  law,*  though  in  certain  other  particulars  there  is  some  con- 
flict on  the  question  as  to  how  far  the  ecclesiastical  law  enters  into 
our  system  of  jurisprudence.*  In  cases  of  divorce,  as  distinguished 
from  annulment,  the  grounds  therefor  are  dependent  solely  upon 
statute,*  and,  likewise,  the  jurisdiction  of  the  courts  in  this  country 
to  grant  divorces  is  dependent  upon  statutory  or  constitutional  pro- 
visions. It  follows  that  such  power  is  not  inherent  in  any  of  our 
courts  as  successors  to  the  jurisdiction  of  the  ecclesiastical  courts  of 
England.'  Moreover,  courts  of  equity  have  no  inherent  jurisdiction 
in  the  matter.*  From  an  early  date  it  has  been  the  rule  that  the 
federal  courts  have  no  jurisdiction  of  the  subject  of  divorce; '  but  it 
has  been  held  that  this  rule  has  no  application  to  the  jurisdiction  of . 
the  territorial  courts,  or  of  the  appellate  jurisdiction  of  the  federal 
supreme  court  over  these  courts.*  Moreover,  the  federal  constitution 
confers  no  power  whatever  on  the  national  government  to  regulate  the 
dissolution  of  marriage  in  the  states.*  As  heretofore  shown,  courts 
of  equity  in  this  country  have,  as  a  general  rule,  assumed  inherent 
jurisdiction  to  decree  the  annulment  of  marriages  for  certain  causes 
which  under  the  law  as  administered  in  the  ecclesiastical  courts  were 
ground  for  a  divorce  a  vinculo  matrimonii.*' 

1.  Notes:  30  Am.  Dec.  545;  12  Eng.  generally. 

Rul.  Gas.  805.  6.  State  v.  Templeton,  18  N.  D.  525, 

2.  See  supra,  par.  4.  123  N.  W.  283,  25  L.R.A.(N.S.)  234. 

3.  See  Common  Law,  vol.  5,  pp.  816,      As   to   the   jurisdiction   of   equity 
817.  courts  generally,  see  Egorrr. 

4.  See  supra,  par.  29.  7.  Barber  v.  Barber,  21  How.  582, 
6.  Fomshill  v.  Murray,  1  Bland  Ch.  16  U.  S.  (L.  ed.)  226,  see  also,  De  La 

(Md.)   479,  18  Am.  Dec.  344;  Cizek  Rama  v.  De  La  Rama,  201  U.  S.  303, 

V.  Cizek,  69  Neb.  797,  96  N.  W.  657,  26  S.  Ct.  485,  50  U.  S.  (L.  ed.)  765; 

99  N.  W.  28,  5  Ann.  Cas.  464;  Living-  and  McCreery  v.  Davb,  44  S.  C.  195, 

ston  V.  Livingston,  173  N.  Y.  377,  66  22  8.  E.  178,  51  A.  S.  R.  794,  813,  28 

N.  B.  123,  93  A.  S.  R.  600,  61  L.R.A.  L.R.A.  655. 

800;  State  v.  Templeton,  18  N.  D.  525,      8.  De  La  Rama  v.  De  La  Rama,  201 

123  N.  W.  283,  25  L.R.A.(N.S.)  234;  U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L. 

McCarty  v.  McCarty,  2  Strob.  L.  (S.  ed.)  765. 

C.)  6,  47  Am.  Dee.  585;  In  re  Chris-      9-  Andrews  v.  Andrews,  188  U.  S. 

tiansen,  17  Utah  412,  53  Pac.  1003,  70  14,  23  S.  Ct.  237,  47  U.  S,  (L.  ed.) 

A.  S.  R.  794,  41  L.R.A.  504;  Cook  v.  366. 

Cook,  56  Wis.  195,  14  N.  W.  33,  443,      10.  See  supra,  par.  25  et  seq.,  27 

43  Am.  Rep.  706.    Bee  also  Grant  v.    (necessity  and  propriety  of  annulment 

Grant,  12  S.  C.  29,  32  Am.  Rep.  506.  of  marriages),  32  (non-age),  34  (pre- 

Notes:  11  L.R.A.  443;  63  A.  S.  R.  existing  marriage),  35  (consanguinity), 
655.  36   et   seq.    (impotency),   50   et   seq. 

See  CoDRTS,  vol.  7,  p.  1030,  as  to    (mental  incapacity),  61  et  seq.  (fraud), 
the   source   of   jurisdiction   of   courts   73  et  seq.  («luress). 
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191.  Place  of  Marriage  as  Affecting  Jurisdiction. — ^It  is  well  set- 
tled that  to  cpnfer  jurisdiction  upon  the  courts  of  a  state  to  decree  a 
divorce  it  is  not  essential  that  the  marriage  should  have  been  celebrated 
within  the  state.**  The  place  where  the  marriage  was  celebrated  seems 
to  be  practically  of  no  importance  in  suits  for  divorce.  The  law 
looks  at  the  relation  of  husband  and  wife  as  it  exists,  without  consider- 
ing under  what  law  or  in  what  country  the  marriage  was  contracted.** 
The  mere  fact  that  a  marriage  was  celebrated  in  the  state  in  which 
the  divorce  is  sought  does  not  itself,  if  neither  of  the  parties  is 
domiciled  there  at  the  time  of  the  proceeding,  according  to  the  gen- 
eral view,  confer  jurisdiction  upon  the  courts  to  grant  a  divorce.** 
Since  the  venue  of  actions  for  divorce  is  generally  dependent  upon 
statutory  provisions  of  the  particular  jurisdiction,  and  subject,  as  a 
general  rule,  to  the  principles  governing  venue  generally,  that  topic 
is  reserved  for  treatment  elsewhere  in  this  work.** 

192.  Marital  Offense  as  Affecting  Jurisdiction. — To  confer  jurisdic- 
tion upon  the  courts  of  a  state  to  decree  s  divorce  it  is  not  essential 
that  the  cause  of  divorce  should  have  occurred  or  arisen  within  the 
state ;  *'  and  if  such  cause  occur  elsewhere,  during  a  temporary  absence 
abroad  of  both  or  either  of  the  parties,  it  will  be  referred,  generally, 
to  the  place  of  their  fixed  domicU,  and  will  have  the  same  effect  there 
as  if  it  arose  within  that  jurisdiction.**  On  the  other  hand,  according 
to  the  prevailing  view,  if  the  parties  have  no  domicil  within  a  state, 
the  courts  have  no  jurisdiction  to  decree  a  divorce  in  favor  of  the 
wife  though  the  husband  while  temporarily  within  the  state  com- 
mitted the  marital  offense  there.*'  There  is  authority  for  the  position 
that  a  divorce  will  i>ot  be  granted  in  one  state  for  an  offense  com- 
mitted by  one  spouse,  in  and  while  the  parties  were  domiciled  in 
another  jurisdiction.**    The  general  view,  however,  seems  to  be  that 

11.  Cheely  v.  Clayton,  110  U.  S.  701,  In  re  EUis,  55  Minn.  401,  56  N.  W. 
4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  298;  1056,  43  A.  8.  R.  514,  23  L.R.A.  287; 
Tolen  V.  Tolen,  2  Blackf.  (Ind.)  407,  Jones  v.  Jones,  67  Miss.  195,  6  So. 
21  Am.  Dec.  742;  Harding  v.  Alden,  712,  19  A.  S.  R.  299;  Frary  v.  Frarv, 

9  Greenl.  (Me.)  140,  23  Am.  Dec.  549;  10  N.  H.  61,  32  Am.  Dee.  395;  Shreek 
Carty  v.  Carty,  70  W.  Va.  146,  73  S.  v.  Shreek,  32  Tex.  578,  5  Am.  Rep.  . 
E.  310,  38  L.R.A.(N.S.)  297;  HubbeU  251;  Prosser  v.  Warner,  47  Vt.  667, 19 
V.  HubbeU,  3  Wis.  662,  62  Am.  Dec.  Am.  Rep.  132;  Carty  v.  Carty,  70  W. 
702.  Va.  146,  73  S.  E.  310,  38  L.R.A.(N.S.) 

Note:  59  L.R.A.  151.  297;  Hubbell  v.  Hubbell,  3  Wis.  662, 

12.  Harteau   v.   Harteau,   14   Pick.  62  Am.  Dec.  702. 

(Mass.)  181,  25  Am.  Dec.  372.  Notes:  21  Am.  Dec.  752;  59  L.R.A. 

13.  Note:  59  L.RA.  151.  154. 

14.  See  Venue.  16.  Prosser  v.  Warner,  47  Vt.  667, 

15.  Cheely  v.  Clayton,  110  U.  S.  701,  19  Am.  Rep.  132. 

4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  298;       17.  Erary  v,  Frary,  10  N.  H.  61,  32 
Tolen  V.  Tolen,  2  Blackf.  (Md.)  407,  Am.  Dec.  395. 
21  Am.  Dec.  742;  Harding  v.  Alden,       Note:  59  L.R.A.  154. 
9  Greenl.  (Me.)  140,  23  Am.  Dec.  549;       18.  Muller  v.  Hilton,  13  La.  Ann.  1, 
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the  fact  that  the  cause  for  divorce  arises  in  another  state  where  the 
parties  were  at  the  time  domiciled,  is  no  insuperable  bar  to  the  juris- 
diction of  the  courts  of  another  state  to  grant  a  divorce,  if  the  com- 
plaining spouse  acquires  a  bona  fide  domicil  or  residence  in  the 
state  of  the  forum.*'  As  in  cases  generally,  jurisdiction  of  the  sub- 
ject matter  of  divorce  does  not  depend  on  the  ultimate  existence  of  a 
good  cause  of  action  in  the  plaintiff  in  the  particular  case.** 

193.  Cohabitation  within  the  State  as  Requisite  to  Jurisdiction. — 
As  will  be  hereafter  seen  it  is  the  prevailing  view  that  either  ^ouse 
may  acquire  such  a  residence  or  domicil  within  the  state  as  will  enable 
him  or  her  to  resort  to  the  courts  for  a  divorce,  even  though  the 
defending  spouse  had  never  been  a  resident  of  the  state;  *  and  it  is 
not  essential  that  marital  cohabitation  of  the  parties  should  have 
occurred  within  the  state.*  The  statutes,  however,  may,  and  some- 
times do,  require  that  the  parties  should  have  lived  together  within 
the  state  to  authorize  the  courts  to  grant  a  divorce.* 

194.  Jurisdiction  of  Person  of  Defendant — ^Divorce  proceedings 
are  not  regarded  as  proceedings  strictly  in  rem,  and  process  of  some 
kind  either  personal  or  substituted  must  be  served  upon  the  defendant 
or  he  must  voluntarily  appear  in  order  to  confer  jurisdiction  upon  the 
court  to  decree  a  divorce.  Divorce  proceedings  are  judicial  in  their 
nature,  and  the  party  complained  of  should  have  his  day  in  court, 
through  a  reasonable  opportunity  to  be  heard.*  In  order  to  enable 
the  court  in  an  action  for  divorce  to  render  a  decree  for  alimony 
which  will  be  personally  binding  upon  the  defendant,  jurisdiction  of 
the  person  of  the  defendant  must  be  acquired;  and  this  jurisdiction 
cannot  be  acquired  as  regards  a  nonresident  by  constructive  service.' 


71  Am.  Dee.  504;  Succession  of  Ben-  20.  Forrest  v.  Fey,  218  111.  165,  75 

ton,  106  La.  494,  31  So.  123,  59  L.R.A.  N.  E.  789,  109  A.  S.  R.  249,  1  L.R.A. 

135;  Dorsey  v.  Dorsey,  7  Watts  (Pa.)  (N.S.)  740;  Hunt  v.  Hunt,  72  N.  Y. 

349,  32  Am.  Dee.  767  and  note.    See  217,  28  Am.  Rep.  129. 

also    Harteau    v.    Harteau,   14    Pick.  1-  See   infra,   par.   195.     And    see 

<Mass.)  181,  25  Am.  Dee.  372;  Prosser  Domicil,  post,  par.  9. 

V.  Warner,  47  Vt.  667,  19  Am.  Rep.  ,„?•  Tolen  v.  Tolen,  2  Blackf.  (Ind.) 

^■,o             '      -              '                      ^  407,   21   Am.   Dec.   742;   Franklin    v. 

"  Note-  59  L  R  A  155  Franklin,  154  Mass.  515,  28  N.  E.  681, 

J%''srfirri  LRT^^a^"!,':-  VwtlfwJnan^'^SMi.  388. 

591,  8  So.  419,  11  LR.A.  443^  Dun-  gj  jj   ^   3^^  38  L.R.A. (N.S.)  992. 

o!,"  o-^t"o  r'-n    -r    ■        '  ^,       o  *•  1°  ^8  Christiansen,  17  Utah  412, 

841,  3o  L.R.A.  /O;  Tolen  v.  Tolen,  2  53   p^^^    io03,  70  A.   S.   R.  794,   41 

Blackf.  (Ind.)  407,  21  Am.  Dec.  742;  l.R.A.  504.    See  also  Arthur  v.  Israel, 

Shreek  v.  Shreck,  32  Tex.  578,  0  Am.  15  Colo.  147,  25  Pac.  81,  22  A.  S.  R. 

Rep.  251;  Hubbell  v.  Hubbell,  3  Wis.  331,  10  L.R.A.  693;  Graves  v.  Graves, 

662,  62  Am.  Dec.  702;  Cook  v.  Cook,  36  la.  310, 14  Am.  Rep.  525. 

56  Wis.  195, 14  N.  W.  33,  443,  43  Am.  5.  Prosser  v.  Warner,  47  Vt.  667, 19 

Rep.  706.    See  also  Jones  v.  Jones,  108  Am.  Rep.  132. 

N.  Y.  415, 15  N.  E.  707, 2  A.  S.  R.  447.  See  also  Alimony,  vol.  1,  p.  884  et 

Note:  59  L.R.A.  155.  seq. 
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It  is  generally  recognized,  however,  that  where  a  nonresident  defend- 
ant husband  has  property  within  the  jurisdiction  of  the  state  of  the 
forum,  the  court  may  subject  such  property  to  the  payment  of  ali- 
mony and  maintenance  of  the  wife,  though  no  peraonal  service  of 
process  is  had  upon  the  defendant  within  the  state.  The  action  in  so 
far  as  it  relates  to  the  subjection  of  the  property  to  the  maintenance  of 
the  wife,  is  substantially  one  in  rem.*  It  is  well  settled  that  where  the 
plaintiff  has  a  bona  fide  domicil  or  residence  within  the  state,  it  is  not 
essential  to  confer  jurisdiction  over  the  person  of  the  defendant  so  as  to 
enable  the  court  to  render  a  decree  of  divorce,  that  process  be  person- 
ally served  upon  the  defendant  within  the  state,  in  so  far  as  the  effect- 
iveness of  the  divorce  in  the  state  of  the  forum  is  concerned ;  and,  for 
this  purpose,  constructive  service  usually  by  publication  as  distin- 
guished from  personal  service  is  ordinarily  held  sufficient.' 

DomioU  or  Residence  of  Parties 

195.  In  General. — To  confer  jurisdiction  upon  the  courts  of  a  state 
to  decree  a  divorce  the  courts  recognize  that  the  parties  or  one  of 
them  must  have  a  domicil  or  residence  within  the  state,^  and  unless 
there  is  such  a  prerequisite  the  parties  cannot,  even  by  consent,  confer 
on  the  courts  of  a  state  jurisdiction  to  grant  a  divorce.'  Though  the 
marriage  took  place  within  a  state,  still  if  the  parties  remove  there- 
from and  become  domiciled  in  another  state,  where  a  cause  of  divorce 
arises,  and  the  wife  returns  to  the  state  of  the  original  domicil, 
if  she  does  not  reacquire  a  domicil  therein  it  has  been  held  that 
the  courts  of  that  state  do  not  acquire  jurisdiction  to  decree  a  divorce.** 
However,  it  is  well  settled  in  this  country  that  every  state  has  the 
right  to  determine  the  marital  status  of  the  persons  bona  fide  domiciled 

6.  Rhoades  v.  Rhoades,  78  Neb.  495,  317,  41  Am.  Rep.  507;  Cook  v.  Cook, 
111  N.  W.  122, 126  A.  S.  R.  611.  56  Wis.  195, 14  N.  W.  33,  443,  43  Am. 

See  also  Aliuont,  vol.  1,  p.  886.        Rep.  706.    See  also  Graves  v.  Graves, 

7.  Atherton  v.  Atherton,  181  U.  S.  36  la.  310,  14  Am.  Rep.  525. 

155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.)  As  to  matrimonial  domicil  generally, 

794;  Haddock  v.  Haddock,  201  U.  S.  see  DOMiciii,  post,  par.  7. 

562,  26  S.  Ct.  525,  50  U.  S.  (L.  ed.)  9.  Ruraping  v.  Rumping,  36  Mont. 

867,  5  Ann.  Cas.  1;  Butler  v.  Washing-  39,  91  Pac.  1057,  12  Ann.  Cas.  1090, 

ton,  45  La.  Ann.  279,  12  So.  356,  19  12  L.R.A.(N.S.)  1197;  Dorsey  v.  Dor- 

L.R.A.  814  and  note;  State  v.  Morse,  sey,  7  Watts  (Pa.)  349,  32  Am.  Dec. 

31  Utah  213,  87  Pac.  705,  7  L.R.A.  767. 

(N.S.)    1127    and    note;    HubbeU    v.  Note:  20  Ann.  Cas.  341. 

HnbbeU,  3  Wis.  662,  62  Am.  Dec.  702.  See  Courts,  vol.  7,  p.  1039  et  seq.. 

Notes:   16   L.R.A.   499;   59   L.R.A.  as   to  the   general   rule   that   consent 

165.  cannot  confer  jurisdiction. 

8.  Hood  V.  State,  56  Ind.  263,  26  10.  Harteaa  v.  Harteau,  14  Pick. 
Am.  Rep.  21  and  note;  Calef  v.  Calef,  (Mass.)  181,  25  Am.  Dec.  372;  Cook 
54  Me.  365,  92  Am.  Dec.  549;  People  v.  Cook,  56  Wis.  195, 14  N.  W.  33,  443, 
T.  Dawell,  25  Mich.  247,  12  Am.  Rep.  43  Am.  Rep.  706. 

260;  Van  Fassen  v.  State,  37  Ohie  St. 
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within  its  limits,  and  the  courts  may  acquire,  under  statutory  sanction, 
jurisdiction  to  dissolve  the  marriage  relation  of  such  persons,  irrespec- 
tive of  where  the  marriage  was  celebrated,  or  of  where  the  cause  of 
divorce  arose,  or  of  where  the  domicil  of  the  defendant  may  be ;  ** 
and  this  is  true  though  the  parties  never  cohabited  together  as  husband 
and  wife  within  the  state.** 

196.  Domicil  of  Plaintiff  as  Affecting  Jurisdiction  Generally. — ^If 
the  plaintiff  is  a  bona  fide  resident  of  the  state  of  the  forum  it  is 
generally  recognized  that  the  courts  of  that  state  may  acquire  juris- 
diction to  decree  a  divorce  in  his  or  her  favor  irrespective  of  the 
domicil  or  residence  of  the  defendant;  and  such  decree  will  be  valid 
in  the  state  of  the  forum  to  dissolve  the  marriage  relation,  irrespective 
of  what  effect  may  be  given  to  it  in  other  states.**  The  domicil  of 
the  parties  at  the  time  of  commission  of  the  matrimonial  offense  for 
which  the  divorce  is  sought,  is  not  generally  regarded  as  material. 
Jurisdiction,  as  affected  by  the  domicil  of  the  parties,  depends  rather 
upon  the  domicil  at  the  time  the  proceedings  are  instituted  and  the 
decree  is  rendered.**  In  determining  its  jurisdiction  over  the  parties 
in  divorce  proceedings,  the  question  of  domicil  when  before  the  court 
for  determination  is  a  question  of  fact,  involving  necessarily  a  con- 
sideration by  the  court  of  the  animus  manendi  as  an  element  of 
domicil.** 

197.  Separate  Domicil  of  Wife. — Though  as  a  general  principle  of 
law  the  domicil  of  the  husband  is  regarded  as  the  domicil  of  the 
wife,**  according  to  the  prevailing  view  a  wife  may  acquire  a  residence 
or  domicil  separate  from  her  husband  so  as  to  confer  jurisdiction  upon 
the  courts  of  the  state,  in  which  her  domicil  or  residence  is  established, 

11.  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Ellis,  55  Minn.  401,  56  N.  W.  1056, 
Am.  Rep.  129;  Cox  v.  Cox,  19  Ohio  43  A.  S.  R.  514,  23  L.R.A.  287;  Hub- 
St.  502,  2  Am.  Rep.  415;  Carty  v.  bell  v.  Hubbell,  3  Wis.  662,  62  Am. 
Carty,  70  W.  Va.  146,  73  S.  E.  310,  Dec.  702. 

38    L.R.A.(N.S.)     297;    Hubbell     v.  Note:  16  L.R.A.  499. 

Hubbell,   3   Wis.   662,   62   Am.   Dec.  See  infra,  par.  330  et  seq.,  as  to  the 

702.  general  effect  of  foreign  divorces. 

Note:  59  L.R.A.  J51.  14.  Tolen  v.  Tolen,  2  Blackf.  (Ind.) 

12.  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  407,  21  Am.  Dec.  742  and  note:  Hub- 
407,  21  Am.  Dec.  742;  Franklin  v.  bell  v.  Hubbell,  3  Wis.  662,  62  Am. 
Franklin,  154  Mass.  515,  28  N.  E,  681,  Dec.  702. 

26  A.  S.  R.  266, 13  L.R.A.  843.  16.  Reeves  v.  Reeves,  24  S.  D.  435, 

13.  Atherton  v.  Atherton,  181  U.  S.  123  N.  W.  869,  25  L.R.A.(N.S.)  574. 
155,  21  S.  Ct.  544,  45  tJ.  S.  (L.  ed.)  See  also  Whise  v.  Whise,  36  Nev.  16, 
794;  Haddock  v.  Haddock,  201  U.  S.  131  Pac.  967,  44  LJl.A.(N.S.)  689 
562,  26  S.  Ct.  525,  50  U.  S.  (L.  ed.)  and  note. 

867,  5  Ann.  Cas.  1;  Tolen  v.  Tolen,       See  infra,  par.  200.    And  see  gen- 
2  Blackf.  <Ind.)  407,  21  Am.  Dec.  742  erally,  DokiciLj  post,  par.  6,  7,  as  to 
and  note;   Jones   v.  Jones,  67  Miss,   animus  manendi. 
195,  6  So.  712, 19  A.  S.  R.  299;  In  re       16.  See  Domcn.,  post,  par.  7. 
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to  decree  a  divorce  in  her  favor.*'  Thus  where  the  wife  was  married 
in  the  state  of  which  she  was  a  citizen  and  removed  to  another  state 
with  her  husband  where  they  had  their  matrimonial  domicil  and 
where  she  was  deserted  by  her  husband,  it  has  been  held  that  she 
may  return  to  the  former  state  and  acquire  a  separate  domicil  from 
her  husband  so  as  to  confer  jurisdiction  upon  the  courts  of  that  stat« 
to  decree  a  divorce  in  her  favor.**  According  to  the  prevailing  view 
where  the  parties  were  married  in  one  state  and  after  the  desertion  of 
the  wife  by  the  husband  she  moves  into  and  becomes  a  bona  fide 
resident  of  a  second  state,  the  courts  of  the  latter  state  may  acquire 
jurisdiction  to  decree  a  divorce  in  her  favor.**  The  husband  cannot, 
after  he  haa  given  his  wife  ground  for  divorce  or  after  his  desertion  of 
her,  affect  her  domicil  by  any  change  of  domicil  on  his  part,  so  as 
to  deprive  her  of  the  right  to  sue  for  a  divorce  in  the  state  of  the 
matrimonial  domicil  at  the  time  of  the  desertion.'*  As  a  general 
rule,  the  wife  cannot,  however,  without  cause,  leave  her  husband  and 
the  state  of  the  matrimonial  domicil,  and  acquire  a  residence  in  the 
state  of  the  forum  so  as  to  enable  her  to  sue  for  a  divorce ;  *  although 
some  of  the  courts  take  the  position  that  the  acquisition  of  a  separate 
domicil  by  the  wife  is  not  dependent  upon  the  existence  of  an  adequate 
cause  for  leaving  her  husband.*  Where  husband  and  wife  have 
separated  and  the  husband  moves  to  another  state  and  establishes  his 
domicil  there,  it  has  been  held  that  his  wife  does  not  also  thereby 
become  domiciled  in  that  state  so  as  to  enable  her  as  a  resident  thereof 
to  sue  her  husband  for  a  divorce.  The  reason  given  for  this  ruling 
is  that  the  domicil  of  the  husband  cannot  be  regarded  as  fixing  that 
of  his  wife  for  the  purpose  of  an  original  action  for  divorce  by  her.* 
In  some  jurisdictions,  however,  it  is  held  that  a  wife,  entitled  to  a 

17.  Cheever  v.  WUson,  9  WaU.  108,  v.  Dorsey,  7  Watts  (Pa.)  349,  32  Am. 
19  U.  S.   (L.  ed.)    604;  Haddock  v.   Dec.  767. 

Haddock,  201  U.  S.  562,  26  S.  Ct.  525,  19.  Tolen  v.  Tolen,  2  Blackf.  (Ind.) 
50  U.  S.  (L.  ed.)  867,  5  Ann.  Gas.  1;  407,  21  Am.  Dec.  742;  Hubbell  v.  Hub- 
Jones  V.  Jones,  67  Miss.  195,  6  So.  712,  beU,  3  Wis.  662,  62  Am.  Dee.  702. 
19  A.  S.  R.  299;  King  v.  King,  74  N.  20.  Barber  v.  Barber,  21  How.  582, 
J.  Eq.  824,  71  All.  687,  135  A,  S.  R.  i6  U.  S.  (L.  ed.)  226;  Haddock  v. 
731;  Buckley  v.  Buckley,  50  Wash.  S*^,^"^^,  201  U.  S.  562,  26  S.  Ct.  525, 
213,  96  Pae.  1079, 126  A.  S.  B.  900.  50  U.  S.  (L- ed.)  867,  o  Ann.  Caa.  1; 

Notes:   16  L.R.A.  499;   59   L.R.A.  J^^^S^"/"  ^*'^''^"'o^n  ^    ?f-^ 

lAT.  a  Vr,^  R,.i    r^c  79ft  181,  2o  Am.  Dec.  372;  Dorsey  v.  Dor- 

147;  9  Eng.  Rul.  Cas.  728.  ^  ^^^^    ^p^  ^  ^^   32  ^^   j,^^ 

See  also  Domicil,  post    par.  8,  as  j^^'    g^^^^  ^_  )^         g^'utah  213,  87 

to  exceptions  to  general  rule  governing  p^^^   ^Qg^  7  L.R.A.{N.S.)  1127. 

matrimonial  domicil.  j   geg  Domicil,  post,  par.  9. 

18.  Frary  v.  Frary,  10  N.  H.  61,  32  2.  Note :  59  L.R.A.  148. 

Am.  Dec.  395;  Shreck  v.  Shreek,  32       3.  Jenness  v.  Jenness,  24  Ind.  355, 
Tex.  578,  5  Am.  Rep.  251;  Carty  v.  87  Am.  Dec.  335. 
Carty,  70  W.  Va.  146,  73  S.  B.  310,      Notes:  59  LJl.A.  149;  9  Eng.  Rul. 
38  L.R.A.(N.S.)  297.    But  see  Dorsey  Cas.  728. 
8L  CL  L.  VoL  IX.— 26.  4OI 
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divorce,  is  not  bound  to  sue  for  it  at  the  former  joint  domicU  but 
may  follow  the  husband  to  his  new  domicil  and  sue  him  there.* 

198.  Time  of  Residence;  Averments  and  Admissions. — The  term 
"residence"  as  used  in  the  statutes  is  often  synonymous  with  the  term 
"domicil,"  '  and  the  same  is  held  true  as  to  the  term  "inhabitant,"  • 
or  "citizen"  when  used  in  a  general  sense,  and  in  conjunction  with 
the  term  "resident."  '  The  statutes  generally  require  that  the  party 
applying  for  the  divorce  shall  have  resided  in  the  state  for  a  designated 
time  prior  to  the  filing  of  the  bill  or  petition  for  a  divorce ;  such  pro- 
visions are  regarded  as  mandatory,  and  no  court  has  power  to  grant 
a  decree  of  divorce  unless  it  affirmatively  appears  that  the  complainant 
has  resided  in  the  state  as  required  by  the  statute.*  Even  an  appear- 
ance of  the  parties  does,  not  remedy  the  failure  to  allege  in  the  com- 
plaint residence  for  the  time  which  the  statute  makes  necessary  to 
confer  jurisdiction ;  •  nor  is  the  defendant  by  reason  of  admission! 
made  in  his  answer  precluded  from  raising  the  question  as  to  the 
residence  of  the  complainant.*"  So  it  may  be  stated  as  a  general  rule 
that  the  petition  or  complaint  must  contain  an  allegation  showing 
the  residence  of  the  plaintiff  within  the  state  for  the  period  required 
by  the  divorce  statute,  as  without  such  an  averment  the  court  has 
no  jurisdiction  of  the  cause.**  It  has  been  held  that  if  a  plaintiff  in 
an  action  for  divorce  who  has  not  acquired  the  statutory  residence 


4.  Harrison  v.  Harrison,  20  Ala.  629, 
5C  Am.  Dec.  227. 

Notes:  59  L.R.A.  149;  9  Eng.  Rul. 
Cas.  728. 

5.  Sneed  v.  Sneed,  14  Ariz.  17,  123 
Pac.  312,  40  L.R.A.(N.S.)  99;  King 
V.  King,  74  N.  J.  Eq.  824,  71  Atl.  687, 
135  A.  S.  R.  731. 

Note:   12  L.R.A. (N.S.)    1101. 

6.  Bechtel  v.  Beehtel,  101  Minn.  511, 
112  N.  W.  883,  12  L.R.A.(N.S.)  1100. 

7.  Cairnes  v.  Caimes,  29  Colo.  260, 
68  Pae.  233,  93  A.  S.  R.  55;  Sedgwick 
V.  Sedgwick,  50  Colo.  164,  114  Pac. 
488,  Ann.  Cas.  1912C  653. 

8.  Sneed  v.  Sneed,  14  Ariz.  17,  123 
Pac.  312,  40  L.R.A.(N.S.)  99;  MiUer 
V.  Miller,  33  Fla.  453,  15  So.  222,  24 
L.R.A.  137;  PraU  v.  Prall,  58  Fla.  496, 
50  So.  867,  26  L.R.A.(N.S.)  577; 
Lawrence  v.  Nelson,  113  la.  277,  85 
N.  W.  84,  57  L.R.A.  583;  HoweU  v. 
Howell,  87  Kan.  389,  124  Pac.  168, 
Ann.  Cas.  1913E  429;  Bradfield  v. 
Bradfield,  154  Mich.  115,  117  N.  W. 
588,  129  A.  S.  R.  468;  Rumping  v. 
Rumping,  36  Mont.  39,  91  Pac.  1057, 
12  Ann.  Cas.  1090,  12  L.R.A. (N.S.) 
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1197;  King  v.  King,  74  N.  J.  Eq.  824, 
71  AU.  687, 135  A.  S.  R.  731;  Holton 
V.  Holton,  64  Ore.  290,  129  Pac.  532, 
48  L.R.A.(N.S.)  779;  Pugh  v.  Pugh, 
25  S.  D.  7,  124  N.  W.  959,  32  LJI.A. 
(N.S.)   954. 

Notes:  11  L.R.A.  444;  12  L.R.A. 
(N.S.)  1100;  20  Ann.  Cas.  341. 

9.  Holton  V.  Holton,  64  Ore.  290, 
129   Pac.  532,  48/L.R.A.(N.S.)    779. 

10.  Bradfield  v.  Bradfield,  154  Mich. 
115,  117  N.  W.  588,  129  A.  S.  R. 
468;  Clopton  v.  Clopton,  10  N.  D. 
569,  88  N.  W.  562,  88  A.  S.  R.  749. 

Note:  20  Ann.  Cas.  341. 

11.  Wood  V.  Wood,  59  Ark.  441,  27 
S.  W.  641,  43  A.  S.  R.  42,  28  L.R.A. 
157;  Miller  v.  Miller,  33  Fla.  453,  15 
So.  222,  24  L.R.A.  137;  Strode  v. 
Strode,  3  Bush  (Ky.)  227,  96  Am. 
Dec.  211;  Rumping  v.  Ramping,  'i6 
Mont.  39,  91  Pac.  1057,  12  Ann.  Cas. 
1090  and  note,  12  L.R.A.  (N.S.)  1197 
and  note;  Duzstad  v.  Duxstad,  17 
Wyo.  411,  100  Pac.  112,  129  A.  S. 
R.  1138.  See  infra,  par.  217  as  to 
general  allegation  of  residence  in  the 
complaint  or  petition. 
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within  the  state  before  bringing  suit  acquires  such  residence  before 
filing  an  amended  complaint  setting  up  a  distinct  and  separate  cause 
for  divorce  the  amended  complaint  is  equivalent  to  bringing  a  new 
action,  and  a  decree  of  divorce  rendered  therein  is  regular  so  far  as 
the  question  of  residence  is  concerned,  and  cannot  be  set  aside  as 
erroneous  on  a  bill  of  review.** 

199.  Qiange  of  Residence  Generally. — ^A  residence  once  established 
continues  until  a  new  one  is  acquired ;  a  change  of  residence  does  not 
consist  solely  in  going  to  and  living  in  another  place,  but  it  must  be 
with  the  intent  of  making  that  place  the  permanent  residence.*'  The 
temporary  absence  from  the  state  of  one  domiciled  there  will  not  be 
held  a  change  of  residence,  unless  to  the  fact  of  residence  else- 
where be  added  the  animus  manendi;  for  a  domicil,  having  once 
been  acquired,  continues  until  a  new  one  is  actually  acquired  animo 
et  facto.**  A  husband  cannot  by  his  wrongful  acts  compel  his  wife 
to  change  her  residence,  as  where  by  mistreatment  he  compels  her  to 
go  elsewhere.  Under  such  circumstances,  if  he  continue  to  reside  in 
the  state,  she  may  claim  her  residence  there  for  the  purpose  of  main- 
taining suit  against  him  for  divorce,  at  least  until  she  has  established 
a  residence  elsewhere.**  But  it  has  been  held  that  if  a  wife  leaves 
her  husband  and  his  residence  in  the  state  of  the  forum  and  goes  to 
another  state,  with  intent  not  to  return  to  him,  and  so  informs  him, 
she  must  be  deemed  to  continue  her  residence  in  such  other  state,  if 
she  remains  there,  excepting  during  a  period  of  visiting  with  relatives 
in  the  state  of  the  forum,  though  she  testifies  that  she  intended  to 
make  her  residence  in  the  latter  state  and  returns  there  for  the  purpose 
of  commencing  her  suit.*' 

200.  Animus  Manendi — ^In  determining  whether  the  complainant 
has  acquired  a  residence  in  the  state  as  required  by  the  statute,  as  in 
other  cases  where  residence  or  domicil  is  to  be  determined,  there  must 
have  been  an  intention  to  remain  in  the  state — an  animus  manendi.*' 
So  it  is  generally  held  that  merely  going  to  a  state  for  the  purpose  of 

12.  Wood  V.  Wood,  59  Ark.  441,  27  See  also  Domicil,  post,  par.  6  and 
S.  W.  641,  43  A.  S.  R.  42,  28  L.R.A.   19. 

157.  15.  Bechtel   v.   Bechtel,   101   Minn. 

13.  Watkinson  v.  Watkinson,  68  N.  511,  112  N.  W.  883,  12  L.R.A.(N.S.) 
J.  Eq.  632,  60  Atl.  931,  6  Ann.  Cas.  1100;  Duxstad  v.  Duxstad,  17  Wyo. 
326,  69  L.R.A.  397;  Duxstad  v.  Dux-  411,  100  Pae.  112,  129  A.  S.  B.  1138. 
8tad,  17  Wyo.  411,  100  Pac.  112,  129  Note:  38  L.R.A.(N.S.)  298. 

A.  S.  R.  1138.  See  also  Domicil,  post,  See  Domicil,  par.  8  as  to  when,  gen- 
par.  18.  erally,  the  wife  may  establish  a  sep- 

14.  Bechtel   v.   Bechtel,  101   Minn,   arate  domicil. 

6U,  112  N.  W.  883,  12  L.R.A.(N.S.)  16.  Bradfield  v.  Bradfldd,  154  Mich. 
1100  and  note;  Watkinson  v.  Watkin-  115,  117  N.  W.  588,  129  A.  S.  R.  468. 
son,  68  N.  J.  Eq.  632,  60  Atl.  931,  17.  Sneed  v,  Sneed,  14  Ari*.  17, 123 
6  Ann.  Cas.  326,  69  LJl.A.  397.  Pac.  312,  40  L.R.A.(N.S.)   99;   Car- 

Note:  28  L.R.A.(N.S.)   993.  penter  v.  Carpenter,  30  Kan.  712,  2 
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securing  a  divorce,  and  residing  there  the  required  length  of  time, 
but  without  any  intention  of  remaining  there  permanently  or  indefi- 
nitely, is  not  sufficient  to  give  jurisdiction  in  divorce  proceedings.*' 
The  intention,  and  coupled  with  it  the  acta  of  the  party,  must  both  be 
considered.  Intention  has  always  been  given  large  consideration,  but 
claimed  intention  without  acts  u)  support  it  is  not  controlling;  '•  so 
it  has  been  held  that  the  intention,  by  one  removing  with  all  his  effects 
from  a  town  which  is  not  his  domicil  of  origin,  to  retain  his  residence 
there,  is  not  sufficient  to  effect  that  result  for  the  purpose  of  conferring 
jurisdiction  of  a  divorce  proceeding,  if  he  has  in  that  place  neither 
property  nor  home  nor  place  to  which  he  has  a  right  to  return.'" 
Notwithstanding  a  frequent  change  of  habitation  may  create  a  situa- 
tion by  which  the  proof  of  an  animus  manendi  becomes  difficult,  yet, 
if  proved,  this,  coupled  with  residence,  although  migratory,  within 
the  territory  of  the  state,  equips  the  residence  with  a  domiciliary 
status.* 

201.  Cross  Bill  by  Nonresident. — ^Where  an  action  for  divorce  is 
brought  by  a  resident  of  the  state  of  the  forum  against  a  nonresident, 
it  is  generally  held  that  a  divorce  may  be  granted  the  nonresident  on 
his  or  her  cross  bill  though  a  statute  in  general  terms  requires  the 
complainant  in  an  action  for  divorce  to  have  been  a  resident  of  the 
state  for  a  designated  time.*  And  it  has  been  held  that  the  abandon- 
ment or  dismissal  of  the  original  bill  or  petition  does  not  oust  the 
court  of  jurisdiction  to  grant  a  divorce  to  the  nonresident  cross 
petitioner.*  The  jurisdiction  of  the  court  to  entertain  a  cross  bill  by 
a  nonresident  defendant  is  based  on  the  familiar  principle  that  a 
court  of  equity  having  acquired  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  the  suit  will  retain  and  exercise  such  jurisdiction 
until  the  equities  of  all  the  parties  are  meted  out'to  them.* 


Pac.  122,  46  Am.  Rep.  108;  Watkin-  992;  King  v.  King,  74  N.  J.  Eq.  824, 

son  v.  Watkinson,  68  N.  J.  Eq.  632,  71  Atl.  687,  135  A.  S.  R.  731. 

60  Atl.  931,  6  Ann.  Cas.  326,  69  L.R.A.  2.  Jenness  v.  Jenness,  24  Ind.  355, 

397;  King  v.  King,  74  N.  J.  Eq.  824,  87  Am.  Dee.  335;  Glutton  v.  Glutton, 

71  Atl.  687,  135  A.   S.  R.   731   and  108  Mich.  267,  66  N.  W.  52,  31  L.R.A. 

note.                                       •  160;  Pine  v.  Pine,  72  Neb.  463,  100 

Notes:    12   L.R.A.(N.S.)    1100;   28  N.  W.  938,  9  Ann.  Cas.  1198  and  note; 


Von  Bernuth  v.  Von  Bernuth,  76  N.  J. 
Eq.  487,  74  Atl.  700, 139  A.  S.  R.  784. 

Notes:  59  L.R.A.  149;  59  L.R.A. 
150;9  Ann.  Cas.  1200. 

See  infra,  par.  226,  as  to  the  general 


L.R.A.(N.S.)  992. 
See  also  DoMiaL,  post,  par.  5,  6. 

18.  Note:    12    L.R.A.(N.S.)    1103. 
See  also  Douicn.,  post,  par.  19. 

19.  Bradfield  v.  Bradfield,  154  Mich. 
115,  117  N.  W,  588,  129  A.   S.  R.   right  to  file  a  cross  bill. 
468.    See  also  Domicil,  post,  par.  6.       3.  Note:  9  Ann.  Cas.  1200. 

20.  Turner  v.  Turner,  87  Vt.  65,  88       4.  Glutton  v.  Glutton,  108  Mich.  267, 
Atl.  3,  47  L.R.A.(N.S.)  505.  66  N.  W.  52,  31  L.R.A.  160;  Pine  v, 

1.  Winans    v.    Winans,    205    Mass.   Pine,  72  Neb.  463,  100  N.  W.  938,  9 
388,  91  N.  E.  394,  28  L.R.A.(N.S.)    Ann.  Cas.  1198. 
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202.  Dotnicil  as  Affecting  Annolment  Suit. — As  regards  the.neces- 
fflty  for  a  local  domicil  or  residence  to  confer  jurisdiction  upon  a  court 
to  decree  the  annulment  of  a  marriage  as  distinguished  from  a  divorce 
which  presupposes  a  valid  marriage  in  the  first  place,  the  rule  is 
declared  that  it  is  not  essential  to  the  jurisdiction  of  the  court  that 
the  parties  to  an  annulment  suit  should  have  had  a  legal  domicil 
or  residence  within  the  limits  of  the  state  for  any  specified  length  of 
time;  and  a  distinction  in  this  respect  has  been  made  between  statutes 
governing  annulment  and  those  which  relate  to  proceedings  for  di- 
vorce.* In  some  cases,  however,  in  view  of  the  intent  of  the  legislature 
to  classify  the  two  suits  as  of  the  same  character,  it  has  been  held  that 
the  provision  as  to  residence  in  case  of  suits  for  divorce  applied  to  a  suit 
for  the  annulment  of  a  marriage.*  If  the  complainant  had  his  or  her 
domicil  within  the  state  of  the  forum,  it  would  seem  that  the  court 
would  have  jurisdiction  to  decree  the  annulment  of  the  marriage, 
though  the  marriage  was  celebrated  without  the  state ; '  and  it  has  been 
held  that  a  statute  authorizing  an  action  to  annul  a  marriage  where  one 
of  the  parties  had  not  attained  the  age  of  legal  consent  applies  in  a  case 
where  residents  of  the  state  go  into  a  sister  state,  and  have  the  cere- 
mony performed,  and  immediately  return  to  their  former  residence, 
although  the  marriage  may  have  been  valid  where  performed.* 

IX.  Parties,  Pbocess,  akd  Abatbment  akd  Revival 

Partiet 

203.  Plaintiff  Generally. — As  a  general  rule  a  decree  of  divorce 
can  be  procured  only  at  the  suit  of  a  party  to  the  marriage."  Where 
the  wife  is  the  plaintiff  she  may  usually  sue  in  her  own  name,  and 
such  was  the  practice  in  England  in  the  ecclesiastical  courts;  but  it 
has  been  said  that  before  this  rule  was  made  statutory  she  was  obliged 
to  sue  by  her  next  friend.**  The  usual  practice  is  for  an  infant 
spouse  to  sue  by  guardian  or  next  friend ;  but  an  infant  wife  has  been 
held  to  be  within  the  general  authorization  of  an  enabling  statute,  so 

6.  Montague  v.  Montague,  25  S.  D.  Note:  30  L.R.A.(N.S.)  745. 

471,  127  N.  W.  639,  Ann.  Cas.  1912C  8.  Cunningham  v.  Cunningham,  206 

591  and  note,  30  L.R.A.(N.S.)  745  and  N.  T.  341,  99  N.  E.  845,  43  L.R.A. 

note.  (N.S.)  355. 

6.  Eliot  V.  Eliot,  77  Wis.  634,  46  See  supra,  par.  32,  as  to  the  annul- 
N.  W.  806,  10  L.R.A.  568.  ment  of  marriage  for  nonage. 

Notes:  30  L.R.A.(N.S.)  747;  Ann,  9.  MounthoUy  v.  Andover,  11  Vt. 
Cas.  1912C  594.  226,  34  Am.  Dec.  685. 

7.  Cunningham  v.  Cunningham,  206  10.  Qreene  v.  Greene,  49  Neb.  546, 
N.  Y.  341,  99  N.  E.  845,  43  L.R.A.  68  N.  W.  947,  59  A.  S.  R.  560,  34 
(N.S.)  355  and  note.  L.R.A,  110. 
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as  to  have  the  right  to  sue  in  her  own  name,  where  no  exception 
dependent  on  age  was  provided.** 

204.  Right  to  Sue  for  Divorce  in  Behalf  of  Insane  Spouse. — ^Th<u% 
is  authority,  especially  in  England,  for  the  position  that  a  suit  for  s 
divorce  may  be  brought  or  continued  by  the  guardian  or  committee 
of  an  insane  spouse  on  his  or  her  behalf.**  But  under  a  statute  so 
authorizing  it  has  been  held  that  where  the  complaining  spouse 
becomes  sane  after  a  decree  nisi  for  divorce  an  absolute  decree  would 
not  be  entered  as  of  course  on  the  motion  of  the  guardian,  but  that 
such  motion  would  be  held  for  further  hearing  as  to  the  procedure 
dictated  by  public  policy  and  the  best  interest  of  the  parties.*'  And 
according  to  the  prevailing  view  in  this  country  a  suit  for  divorce  is 
regarded  as  so  strictly  personal  and  volitional  that  it  cannot  be  main- 
tained at  the  pleasure  of  a  guardian  or  committee  of  an  insane 
spouse,**  even  though  the  result  is  to  render  the  marriage  indissoluble 
by  or  on  behalf  of  the  insane  party.  The  basis  of  this  theory  is  that 
there  are  no  marital  offenses  which  of  themselves  work  a  dissolution  of 
the  marital  relation  or  which  may  not  be  condoned,  and  hence  that 
such  relation  can  be  dissolved  only  with  the  consent  of  the  injured 
spouse,  which  consent  cannot  be  given  where  he  or  she  is  insane.** 
Similarly,  a  statutory  requirement  of  personal  verification  of  the 
complaint  by  the  plaintiff,  though  nonjurisdictional,  has  been  held 
to  indicate  the  legislature's  intention  that  the  action  should  be  prose- 
cuted by  the  injured  party  in  a  personal  capacity.**  And  from  want 
of  authority  in  the  guardian  to  bring  the  suit  the  decree  therein  has 
been  held  void,*'  or  at  least  voidable  for  fraud.  Thus,  where  a 
divorce  was  granted  in  a  suit  brought  in  the  name  of  an  insane  wife 
confined  in  an  asylum  in  another  state,  it  was  held  on  a  bill  filed  in 
her  behalf  that  fraud  would  be  presumed  regardless  of  the  fact,  and 
that  the  divorce  would  be  set  aside  no  matter  by  whose  advice  it  was 
obtained.**  But  it  has  been  held  that  if  the  defendant  accepts  the 
benefits  of  a  decree  procured  by  guardian,  and  remarries,  he  or  she  is 

H.  Jones  V.  Jones,  18  Me.  308,  36  52  Am.  Rep.  539.    See  also  Bradford 
Am.  Dec.  723.  v.  Abend,  89  111.  78,  31  Am.  Rep.  67. 

12.  Gamett   v.   Garnett,  114  Mass.       Note:  130  A.  S.  R.  853. 

379,  19  Am.  Rep.  369;  Sims  v.  Sims,  15.  Birdzell  v.  Birdzell,  33  Kan.  433, 

121  N.  C.  297,  28  S.  E.  407,  61  A.  S.  6  Pac.  561,  52  Am.  R«p.  539. 

R.  665,  40  L.R.A.  737.  16.  Mohler  v.  Sbank,  93  la.  273,  61 

Notes:  82  Am.  Dec.  200;  34  L.R.A.  N.  W.  981,  57  A.  S.  R.  274,  34  L.R.A. 

167.  161. 

13.  Gamett   v.   Gamett,  114  Mass.  17.  Mohler  v.  Shank,  93  la.  273,  61 
379,  19  Am.  Rep.  369.  N.  W.  981,  57  A.  S.  R.  274,  34  L.R.A 

14.  Worthy  v.  Worthr,  36  Ga.  45,  161. 

91  Am.  Dec.  758;  Mohler  v.  Shank,  18.  Branford  v.  Abend,  89  111.  78, 
93  la.  273,  61  N.  W.  981,  57  A.  S.  R.  31  Am.  Rep.  67;  Mohler  v.  Shank,  93 
274,  34  L.R.A.  161  and  note;  Birdzell  la.  273,  61  N.  W.  981,  57  A.  S.  R. 
r.  Birdzell,  33  Kan.  433,  6  Pae.  561,   274,  34  L.R.A.  161. 

406 


Digitized  by 


Google 


■»  R.  C.  L.  DIVORCE  AND  SEPARATION  U  205,  208 

estopped,  after  the  death  of  the  insane  spouse,  to  allege  the  mvalidity 
of  tiie  divorce  and  claim  rights  in  the  other's  estate  as  a  surviving 
spouse.**  Where  the  courts  of  a  foreign  country  have  construed  a 
statute  thereof  as  authorizing  the  guardian  of  an  incompetent  to 
maintain  the  suit,  it  seems  that  neither  such  construction  nor  a  divorce 
obtained  pursuant  thereto  can  be  assailed  in  this  country.*" 

205.  Authority  to  Sue  for  Annulment— A^  a  general  rule  a  third 
person  cannot  maintain  an  action  to  annul  a  marriage.*  Thus,  it  has 
been  held  that  the  annulment  of  an  invalid  marriage  cannot  be  decreed 
on  the  application  of  a  third  person  on  the  ground  that  by  a  prior 
marriage  which  is  still  in  force  he  is  the  lawful  husband  of  the 
woman.*  Where  the  ground  for  annulment  is  mental  incapacity  at  the 
time  of  the  marriage,*  it  has  been  settled  from  an  early  date  that  the 
suit  may  be  brought  by  the  guardian  or  committee  of  the  incompetent 
apouse ;  *  and  under  a  statute  permitting  the  (^pointraent  of  a  guard- 
ian ad  litem  for  an  incompetent  person  when  it  is  deemed  expedient 
by  the  court,  such  guardian  may  be  appointed  for  one  seeking  to  annul 
his  marriage  on  evidence  tending  to  show  mental  incapacity.'  Where 
the  ground  for  annulment  is  nonage,*  it  has  been  held  that  the  infant's 
parent  cannot  maintain  the  suit  in  the  absence  of  statutory  authoriza- 
tion, the  policy  of  the  law  being  to  sustain  rather  than  to  abrogate  the 
marriage  relation.^ 

206.  Defendants  Generally. — ^As  a  general  rule  the  offending  spouse 
is  the  only  proper  party  defendant  in  an  action  for  divorce.  But  it 
is  permissible  in  some  jurisdictions  to  make  the  husband's  grantee  a 
party  defendant  for  the  purpose  of  testing  the  validity  of  the  con- 
veyance as  against  a  claim  that  it  was  in  fraud  of  the  plaintiff's  marital 
rights.*  It  has  been  held  that  where  the  grantee  in  such  a  case  answers 
without  objection  he  thereby  submits  his  rights  for  adjudication  in 
the  proceeding,'  but  that  in  any  case  he  has  no  right  to  be  heard  on 
the  question  of  the  plaintiff's  right  to  a  divorce,  but  only  on  the 

19.  See  infra,  par.  268,  as  to  when  3.  See  supra,  par.  50  et  seq. 
estoppel  to  attack  validity  of  a  divorce  1.  Crump  v.  Moi^an,  38  N.  C.  91, 
arises.  40  Am.  Dec.  447;  Sims  v.  Sims,  121 

20.  McGrew  v.  Mutual  life  Ins.  Co.,  N.  C.  297,  28  S.  E.  407,  61  A.  S.  R. 
132  Cal.  85,  64  Pac.  103,  84  A.  S.  R.  665,  40  L.R.A.  737  and  note. 

20.  See  infra,  par.  330,  as  to  the  gen-  5.  Dunphy  v.  Dunphy,  161  Cal.  380, 
eral  effect  of  foreign  divorces.  119  Pao.  512,  Ann.  Cas.  1913B  1230, 

1.  Ridgely  v.  Ridgely,  79  Md.  298,  38  L.R.A.(N.S.)  818. 

29  Atl.  597,  25  L.R.A.  800;  McKinney  6.  See  supra,  par.  32. 

V.  Clarke,  2  Swan  (Tenn.)  321,  58  Am.  7.  Matter  of  Hollopeter,  52  Wash. 

Dee.  59;  MounthoUy  v.  Andover,  11  41,  100  Pac.  159,  132  A.  S.  R.  952, 

Vt.  226,  34  Am.  Dee.  685;  Matter  of  17  Ann.  Cas.  91,  21  L.R.A.{N.S.)  847. 

Hollopeter,   52    Wash.   41,   100   Pac.  8.  O'Brien  v.  Woeltz,  94  Tex.  148, 

159,  132  A.  S.  R.  952,  17  Ann.  Cas.  58  S.  W.  943, 59  S.  W.  535,  86  A.  S.  R, 

91,  21  L.R.A.(N.S.)   847.  829. 

2.  Ridgely  v.  Ridgely,  79  Md.  298,  9.  Feiglev  v.  Feigley,  7  Md.  537,  61 
29  Atl.  597,  25  LJI.A.  800.  Am.  Dec.  375. 
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question  of  the  validity  of  the  conveyance  and  the  plaintifiTs  rights 
alleged  to  have  been  defrauded  thereby.**  The  fact  that  the  defendant 
spouse  has  been  convicted  and  is  confined  in  the  penitentiary  does 
not  prevent  him  or  her  from  being  sued  for  a  divorce,**  such  fact 
itself,  indeed,  being  frequently  made  ground  for  a  divorce.**  So  far 
ns  concerns  the  granting  of  the  divorce,  service  of  the  summons 
on  the  convict  is  sufficient,  and  it  is  not  necessary  that  a  trustee  or 
guardian  be  appointed  for  him;  but  a  statute  providing  in  general 
terms  for  the  appointment  of  trustees  for  convicts  where  their  estates 
are  to  be  affected  has  been  held  to  extend  to  a  divorce  suit  against  a 
convict  whose  property  may  be  affected  by  the  decree.*' 

207.  Right  of  Third  Persons  to  Intervene. — The  prevailing  view  in 
this  country  is  that  in  the  absence  of  statute  a  third  person  has  no 
right  to  intervene  in  divorce  proceedings.  Though  such  proceedings 
may  incidentally  affect  third  persons  they  are  considered  as  involving 
only  the  right  of  the  two  spouses,  as  to  which  a  third  person  has  no 
legal  right  to  be  heard.**  Thus,  it  has  been  held  that  the  children 
of  the  marriage  have  no  right  to  intervene  and  have  a  decree  of 
divorce  set  aside  on  the  ground  that  it  was  procured  through  the 
collusion  of  the  parties.*'  Th«  most  usual  instance  in  which  a  third 
person  has  sought  to  intervene  in  divorce  proceedings  has  been  in 
the  case  of  the  corespondent  where  the  ground  for  divorce  is  adultery. 
In  this  country  it  is  held  that  in  the  absence  of  statute,  the  core- 
spondent has  no  right  to  intervene  in  order  to  protect  his  or  her 
reputation.**  But  by  statute,  notably  in  New  York,  it  has  been 
expressly  provided  that  any  corespondent  named  in  an  action  for 
divorce  on  the  ground  of  adultery  may  appear  in  person  or  by  attorney 
and  defend  at  any  time  before  judgment.*^  Where  it  is  sought  not 
only  to  secure  a  divorce  but  also  to  have  specific  property  adjudged 
to  the  wife,  the  right  of  third  persons  claiming  an  interest  in  such 
property  to  intervene  for  the  protection  of  their  interest  has  been 
upheld ;  **  but  even  when  made  a  party  such  a  person's  right  to  be 
heard  extends  only  to  the  protection  of  his  interest  in  the  property 
and  not  to  the  question  of  the  plaintiff's  right  to  a  divorce.**  Under 
the  practice  in  the  English  ecclesiastical  courts  intervention  by  the 

10.  Bennett  V.  Bennett,  15  Okla.  28C,   and  note;  Baugh  v.  Baugh,  37  Mich. 
81  Pac.  632,  70  L.R.A.  864.     See  in-  59,  26  Am.  Rep.  495. 

fra,  par.  207.  15.  Bangh  v.  Baugh,  37  Mich.  59, 

11.  McLaughlin  v.  MeLaughlin,  228  26  Am.  Rep.  495. 

Mo.  635,  129  S.  W.  21,  137  A.  S.  R.       16.  Howell  v.  Howell,  87  Kan.  389, 

680.  124  Pac,  168,  Ann.  Cas.  1913B  429 

12.  See  sopra,  par.  93  et  seq.  and  note. 

13.  McLaughlin  v.  McLaughlin,  228  17.  Note:  Ann.  Cas.  1913E  431. 
Mo.  635,  129  S.  W.  21,  137  A,  S.  R.  18.  Note:  Ann.  Cas.  1913E  430. 
680.  19.  Bennett  v.  Bennett,  15  Okla.  286, 

14.  Howell  V.  Howell,  87  Kan.  389,  81  Pac.  632,  70  L.R.A.  864.    See  su- 
124  Pac.  168,  Ann.  Cas.  1913E  .429  pra,  par.  206. 
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correspondent  charged  with  adultery  was  not  allowed.*®  But  under 
the  Matrimonial  Acts  of  1857  and  1866  the  petitioner  was  required  to 
make  the  corespondent  a  p&rty  where  the  ground  was  adultery,  or  the 
court  could  require  this  to  be  done  where  the  action  was  by  the  wife, 
and  when  by  cross  bill  the  defendant  sought  a  divorce  for  adultery 
the  person  charged  with  the  adultery  was  permitted  to  intervene. 
It  was  held  under  such  statutes,  however,  that  where  the  adultery  of 
the  petitioner  was  merely  set  up  by  way  of  defense  aa  a  recriminatory 
charge  the  person  charged  with  the  adultery  had  no  right  to  intervene. 
Under  the  statute  of  1907  the  person  charged  with  the  adultery  is 
given  the  right  to  intervene  in  sJl  instances.^ 

208.  Protection  of  Public  Interest. — ^In  England  and  in  some  juris- 
dictions in  this  country  provision  is  made  by  statute  for  intervention 
on  the  part  of  the  state's  attorney  or  other  official  representative  of 
the  state.*  And  even  where  there  is  no  statute  authorizing  the  appear- 
ance of  such  an  official,  it  is  recognized  that  the  duty  of  protecting 
the  public  interests  is  in  the  care  of  the  tribunal  before  which  the 
proceedings  are  pending,  which,  therefore,  will  be  astute  in  enforcing 
the  policy  and  principles  of  the  law,  lest  by  the  suppression  or  per- 
version of  important  facts  the  proceeding  should  be  made  the  medium 
of  obtaining  a  decree  to  which  neither  of  the  parties  is  justly  and 
legally  entitled.*  So,  in  a  proper  case  the  court  may  of  its  own  motion 
dismiss  divorce  proceedings  where  it  appears  that  there  is  collusion 
between  the  parties  or  that  neither  is  entitled  to  a  divorce  because 
they  are  equally  guilty.*  Or  it  may  dismiss  the  suit  of  its  own 
motion  where  no  ground  for  divorce  is  alleged  in  the  petition ; '  or 
in  case  of  the  default  of  the  defendant  it  may  require  the  petitioner 
lo  prove  his  or  her  ground  for  the  divorce  asked.* 

Procest 

209.  In  General. — As  in  other  cases  due  service  of  process  is  neces- 
sary to  jurisdiction  in  divorce  suits,'  and  jurisdiction  of  the  person  of 
the  defendant  must  be  secured  in  order  to  enable  the  court  to  render 
a  personal  judgment  for  alimony  or  otherwise  affecting  his  property 

20.  Note:  Ann.  Cas.  1913E  431.  5.  Hancock  v.  Hancock,  55  Fla.  680, 

1.  Note:  Ann.  Cas.  1913E  432.  45  So.  1020,  15  L.R.A.(N.S.)   670. 

2.  Note:  Ann.  Cas.  1913E  429.  6.  See  iitfra,  par.  245  et  seq. 

3.  Hancock  v.  Hancock,  55  Fla.  680,  7.  Ingram  v.  Ingram,  143  Ala.  129, 
45  So.  1020,  15  L.R.A.(N.S.)  670;  42  So.  24,  111  A.  S.  R.  31;  Carr  v. 
Fisher  v.  Fisher,  95  Md.  314,  52  Atl.  Carr,  92  Ky.  552,  18  S.  W.  453,  36 
898,  93  A.  S.  R.  334.  A.  S.  R.  614;  Marvin  v.  Foster,  61 

4.  Fisher  v.  Fisher,  95  Md.  314,  52  Minn.  154.  63  N.  W.  484,  52  A.  S.  R. 
Atl.  898,  93  A.  S.  R.  334.  See  supra,  586;  Lynde  v.  Lynde,  162  N.  T.  405, 
par.  168  (collusion),  185  (recrimina-  56  N.  E.  979,  76  A.  S.  B.  332,  48 
tion).  L.R.A.  679. 
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rights.*  The  mere  fact  that  the  defendant  has  actual  notice  of  the 
institution  of  the  proceedings  against  him  is  not  sufficient  to  give  the 
court  jurisdiction. •  Unless  special  provision  is  made  for  the  service 
of  process  in  divorce  actions  the  general  provisions  relating  to  civil 
actions  apply.*'  Owing,  however,  to  the  peculiar  nature  of  actions  for 
divorce,  special  provisions  are  very  generally  made  with  regard  to  the 
service  of  process,  and  it  has  been  held  that  the  rules  governing  the 
publication  of  summons  in  such  actions  apply  to  suits  for  the  annul- 
ment of  marriage.**  Where  the  defendant  is  confined  in  prison 
summons  may  be  served  on  him  personally,  and  in  so  far  merely  as  a 
divorce  is  sought  no  tnistee  need  be  appointed  for  him.**  It  has  been 
held  that  a  finding  that  the  person  who  made  the  return  handed  to 
the  defendant  a  copy  of  the  summons  and  complaint  inclosed  in  a 
sealed  and  unaddressed  envelope,  stating  that  he  had  been  directed  by 
defendant's  husband  to  give  the  same  to  her,  coupled  with  a  finding 
that  on  the  same  day  the  defendant  ascertained  the  contents  of  the 
summons  and  complaint,  did  not  show  a  defective  service.*'  Since 
an  action  for  divorce  is  in  the  nature  of  a  proceeding  in  rem  in  so  far 
as  the  status  of  the  parties  is  concerned,  a  service  of  summons  by 
publication  on  a  nonresident  under  statutory  sanction  is  good  ** 
Similarly,  personal  service  of  summons  on  the  defendant  without  the 
state  may  be  sufficient.**  With  reference  to  service  in  divorce  suits 
the  supreme  court  of  the  United  States  said  in  a  celebrated  case :  "We 
do  not  mean  to  assert,  by  anything  we  have  said,  that  a  state  may  not 
authorize  proceedings  to  determine  the  status  of  one  of  its  citizens 
towards  a  nonresident,  which  would  be  binding  within  the  state, 
though  made  without  service  of  process  or  personal  notice  to  the  non- 
resident. The  jurisdiction  which  every  state  possesses,  to  determine 
the  civil  status  and  capacities  of  all  its  inhabitants,  involves  authority 
to  prescribe  the  conditions  on  which  proceedings  affecting  them  may 
be  commenced  and  carried  on  within  its  territory.  The  state,  for 
example,  has  absolute  right  to  prescribe  the  conditions  upon  which  the 
marriage  relation  between  its  own  citizens  shall  be  created,  and  the 

8.  De  la  Montanya  y.  De  la  Montan-   99  Pac.  291,  129  A.   S.  R.  63G,  35 
ya,  112  Cal.  101,  44  Pac.  345,  53  A.  L.R.A.(N.S.)  1098. 

S.  R.  165,  32  L.R.A.  82;  Rigney  v.  11.  Buckley  v.  Buckley,  50  Wash. 
Rigney,  127  N.  Y.  408,  28  N.  E.  405,  213,  96  Pac.  1079,  126  A.  S.  R.  900. 
24  A.  S.  R.  462;  Lynde  v.  Lynde,  162  12.  McLaughlin  v.  McLaughlin,  228 
N.  Y.  405,  56  N.  E.  979,  76  A.  S.  R.  Mo.  635,  129  S.  W.  21,  137  A.  S.  R. 
332,  48  L.R.A.  679;  Smith  v.  Smith,  680.  See  supra,  par.  206,  as  to  th« 
74  Vt.  20,  51  Atl.  1060,  83  A.  S.  R.  necessity  of  a  trustee. 
882.  See  Alimony,  vol.  1,  p.  884  et  13.  McElrath  v.  McEIrath,  120 
seq.  Minn.  380,  139  N.  W.  708,  44  L.R.A. 

9.  Strode  v.  Strode,  6  Idaho  67,  52    (N.S.).505. 

Pac.  161,  96  A.  S.  R.  249.  14.  Newman's  Estate,  75  Cal.  213, 

10.  Stallings  V.   Stallings,  127  Ga.   16  Pac.  887,  7  A.  S.  R.  146. 

464,  .56  S.  E.  469,  9  L.R.A.(N.S.)  593;       15.  Sodini  v.  Sodini,  94  Minn.  301 
State  V.  District  Court,  38  Mont.  166,   102  N.  W.  861,  110  A.  S.  R.  371. 
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causes  for  which  it  may  be  dissolved.  One  of  the  parties  guilty  of 
acts  for  which,  by  the  law  of  the  state,  a  dissolution  may  be  granted, 
may  have  removed  to  a  state  where  no  dissolution  is  permitted.  The 
complaining  party  would,  therefore,  fail  if  a  divorce  were  sought  in 
the  state  of  the  defendant;  and  if  application  could  not  be  made  to 
the  tribunals  of  the  complainant's  domicil  in  such  case,  and  proceed- 
ings be  there  instituted  without  personal  service  of  process  or  personal 
notice  to  the  offending  party,  ihe  injured  citizen  would  be  without 
redress."  *• 

210.  Compliance  with  Requirements  Generally. — As  a  general  rule 
the  statutory  requirements  as  to  the  service  of  process  in  divorce  actions 
must  be  strictly  complied  with,  especially  where  constructive  service 
is  relied  on,*'  and  the  decree  will  as  a  general  rule  be  treated  as  void 
unless  such  compliance  appears  from  the  face  of  the  record  or  judg- 
ment roll."  Thus,  in  case  of  service  by  publication  the  requirement 
that  a  copy  of  the  summons  shall  be  mailed  to  the  defendant  is  regarded 
as  a  precaution  ordered  by  the  legislature  in  order  to  guard  against 
the  danger  of  decreeing  a  divorce  without  the  knowledge  and  presence 
of  the  defendant,  and  failure  to  comply  with  this  requirement  has 
been  held  fatal  though  the  defendant  had  actual  knowledge  of  the 
institution  of  the  suit.**  So  also,  the  misnomer  of  the  defendant 
when  the  service  was  by  publication  has  been  held  fatal;**  and  it 
seems  that  the  principle  of  idem  sonans  is  not  applied  to  the  full  effect 
as  in  other  cases,  for  the  plaintiff  in  a  divorce  action  of  course  knows 
the  true  name  of  the  defendant,  and  the  dissolution  of  the  marriage 
should  not  depend  on  a  variance  involving  doubt  or  uncertainty  as  to 
the  identity  of  the  defendant  served  by  publication.* 

211.  Affidavit  for  and  of  Service  by  Publication. — Where  the 
defendant  in  a  divorce  suit  has  absconded  or  absented  himself  from 
the  state  or  is  a  nonresident,  the  statutes  generally  provide  that  on 
an  affidavit  to  such  effect  the  summons  may  be  served  by  publication. 
It  is  essential  in  such  a  case  to  the  validity  of  the  divorce  that  an 
affidavit  conforming  to  the  statute  be  filed.*    It  has  been  held  that 

16.  Pennoyer  v.  Neff,  95  U.  S.  714,  20.  Orober  v.  Clements,  71  Ark.  565, 
25  U.  S.  (L.  ed.)  565.  See  infra,  76  S.  W.  555,  100  A.  S.  R.  91;  Hub- 
par.  330,  as  to  the  g^eneral  effect  of  ner  v.  Reickhoff,  103  la.  368,  72  N. 
foreign  divorces.  W.  540,  64  A.  S.  R.  191. 

17.  Qrober  v.  Clements,  71  Ark.  565,  Note:  100  A.  S.  R.  333. 

76  S.  W.  555, 100  A.  S.  R.  91;  Estate       1.  Hubner  v.  Reickhoff,  103  la.  368, 
of  Hancock,  156  Cal.  804,  106  Pac.  72  N.  W.  540,  64  A.  S.  R.  191. 
.58, 134  A.  S.  R.  177;  Strode  v.  Strode,      2.  Estate  of  Hancock,  156  Cal.  804, 
6  Idaho  67,  52  Pac.  161,  96  A,  S.  R.  106  Pac.  58, 134  A.  S.  R.  177;  Forrest 
249.  v.  Fey,  218  111.  165,  75  N.  E.  789, 109 

18.  Strode  v.  Strode,  6  Idaho  67,  52  A.  S.  R.  249,  1  L.R.A.(N.S.)  740  and 
Pac.  161,  96  A.  S.  R.  249.  note;  Hinkle  v.  Lovelace,  204  Mo.  208, 

19.  Strode  v.  Strode,  6  Idaho  67,  52  102  S.  W.  1015,  120  A.  S.  R.  698,  11 
Pac,  161,  96  A.  S.  R.  249,  Ann.  Cas.  794,  11  L.R.A.(N.S.>  730 
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an  affidavit  alleging  in  the  alternative  that  the  defendant  "is  a  non- 
resident or  has  al»conded  or  absented  himself  from  the  state"  is 
fatally  defective  for  inconsistency.'  On  the  other  hand  it  has  been 
held  that  the  omission  from  the  affidavit  of  the  name  of  the  post 
office  nearest  to  the  place  where  the  defendant  resides  or  may  be 
found,  if  known,  is  not  a  defect.*  In  the  federal  supreme  court  it 
has  been  held  that  the  use  of  an  affidavit  averring  the  nonresidence 
of  the  defendant  on  information  and  belief  must  be  assumed  to  be 
in  accord  with  the  local  state  practice  where  a  court  of  that  state 
has  adjudged  such  an  affidavit  to  be  sufficient,  there  being  no  local 
law  excluding  its  use  for  such  purpose.'  As  in  other  civil  cases  unrea- 
sonable delay  in  filing  the  affidavit  for  publication  of  summons  and 
procuring  order  for  publication  will  render  the  service  ineffectual. 
Thus,  it  has  been  held  that  delay  of  a  month  after  an  affidavit  for 
publication  of  summons  in  a  divorce  proceeding  before  an  order  for 
service  is  made  renders  the  service  void,  so  that  the  court  acquires 
no  jurisdiction  of  the  defendant  under  it.*  Jurisdiction  assumed  upon 
a  false  and  fraudulent  affidavit  of  inability  to  ascertain  the  defend- 
ant's residence  is  colorable  only.'  To  prove  service  of  summons  by 
publication  an  affidavit  of  service  is  usually  required.  It  is,  however, 
the  service  which  confers  jurisdiction  on  the  court,  and  amended 
affidavits  of  service  may  be  veceived  after  a  judgment  of  divorce  has 
been  rendered  and  before  the  judgment  roll  is  made  up.* 

212.  Waiver  of  Process. — ^There  would  seem  to  be  no  reason  why 
the  defendant  in  an  action  for  divorce  cannot  waive  service  of  process 
upon  him,  subject  to  the  right  of  the  court  as  in  other  cases  to  dis- 
miss the  action  where  collusion  between  the  parties  appears.'  It  has 
frequently  been  held  that  the  voluntary  appearance  of  the  defendant 
gives  the  court  full  jurisdiction  as  to  his  person  and  the  power  to 
decree  a  divorce.*'  But  appearance  cannot  confer  jurisdiction  over 
the  subject-matter,  that  is,  the  marriage  status.  Thus,  the  appear- 
ance of  the  parties  does  not  remedy  failure  to  allege  residence  for 

3.  Hinkle  v.  Lovelace,  204  Mo.  208,  of  decree  for  fraud. 

102  S.  W.  1015,  120  A.  S.  R.  698,  U  8.  Estate  of  Newman,  75  Cal.  213, 

Ann.  Cas.  794,  11  L.R.A.(N.S.)   730.  16  Pac.  887,  7  A.  S.  R.  146. 

4.  Carr  v.  Carr,  92  Ky.  552,  18  S.  9.  Wood  v.  Wood,  59  Ark.  441,  27 
W.  453,  36  A.  S.  R.  614.  S.  W.  641,  43  A.  S.  R.  42,  28  L.R.A. 

5.  Thompson  v.  Thompson,  226  U.  157;  Douglas  v.  State,  58  Tex.  Crim. 
S.  551,  33  S.  Ct.  129,  57  U.  S.  (L.  122,  124  S.  W.  933,  137  A.  S.  R.  930. 
ed.)   347.  10.  StaUings  v.  StaUings,  127  Ga, 

6.  Atkinson  v.  Atkinson,  43  Utah  53,  464,  56  S.  E.  469,  9  L.R.A. (N.S.)  593; 
134  Pac.  595,  47  L.R.A.(N.S.)  499  In  re  Austin,  173  Mich.  47,  138  N.  W, 
and  note.  237,  Ann.  Cas.  1914D  749;  Lynde  v. 

7.  Leathers  v.  Stewart,  108  Me.  96,  Lynde,  162  N.  Y.  405,  56  N.  E.  979, 
79  Atl.  16,  Ann.  Cas.  1913B  366.    See  76  A.  S.  R.  332,  48  L.R.A.  679. 
infra,  par.  257  et  seq.,  as  to  vacation 
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the  time  necessary  to  confer  jurisdiction.**  So  also,  it  has  been  held 
that  where  the  process  is  not  such  as  the  statute  requires,  the  defend- 
ant's failure  to  object  does  not  cure  the  defect.  And  under  statutes 
requiring  actual  service  or  an  order  of  publication  it  has  been  held 
that  a  divorce  will  not  be  granted  on  an  acceptance  by  a  nonresident 
defendant  of  a  waiver  of  service  or  on  an  admission  of  service  on 
the  back  of  the  summbns.*' 

Abatement  and  Revival 

213.  Another  Action  Pending. — One  action  to  be  available  as  a 
plea  in  abatement  to  another  must  involve  the  same  cause  of  action.** 
In  actions  for  divorce,  the  one  by  the  husband  and  the  other  by 
the  wife,  though  the  subjectrmatter,  viz.,  the  marriage  status  of  the 
parties,  is  the  same,  the  conduct  of  the  parties  which  gives  rise  to 
the  cause  or  ground  for  divorce  is  not  the  same,  and  therefore  it 
would  seem  on  principle  that  the  pendency  of  an  action  by  one  spouse 
for  a  divorce  on  the  ground  of  the  misconduct  of  the  other  spouse 
cannot  be  pleaded  in  abatement  of  another  action  wherein  the  posi- 
tion of  the  parties  as  plaintiflf  and  defendant  is  reversed.**  And  it 
has  been  held  in  a  well  considered  case  that  the  pendency  of  an  action 
against  a  wife  for  absolute  divorce  in  one  county  did  not  preclude 
her  from  instituting  an  action  in  another  county  in  the  same  state, 
for  a  divorce  from  bed  and  board,  where  she  had  sought  no  affirma- 
tive relief  in  the  other  suit.*'  But  it  has  been  also  lield  that  where 
the  husband  and  wife  reside  in  different  counties  in  the  same  state 
and  the  wife  commences  an  action  for  a  divorce  in  the  county  in 
which  she  resides  and  the  husband  thereafter  begins  a  like  action  in 
the  county  in  which  he  resides,  and  conflicting  orders  are  made  in  the 
two  actions  as  regards  the  temporary  custody  of  the  children,  a  writ 
of  prohibition  will  lie  to  prevent  the  court  in  which  the  second 
action  is  commenced  from  assuming  jurisdiction.**  While  an  action 
for  a  divorce  is  pending  and  undetermined,  one  of  the  parties  thereto 
cannot  maintain  a  subsequent  action  for  a  divorce  against  the  other 
on  the  ground  that  the  latter  has  been  guilty  of  extreme  cruelty  in 
that  he  has  falsely  and  maliciously  made  certain  alleged  defamatory 
statements  against  the  former  in  the  pleadings  and  affidavits  filed 
by  him  in  the  prior  action.  The  orderly  course  of  procedure  requires 
that  the  falsity  of  the  charges  involved  in  both  actions  should  first 

11.  Holton  v.  Holton,  64  Ore.  290,  note,  40  L.R.A.(N.S.)  83  and  note. 
129  Pac.  532,  48  L.R.A.(N.S.)  779.  16.  Cook  v.  Cook,  159  N.  C.  46,  74 

12.  Note:  20  Ann.  Cas.  342.  S.  E.  639,  Ann.  Cas.  1914A  1137,  40 
IS.  See  Abatement  and  Revival,  L.R.A.(N.S.)  83. 

fol.  1,  p.  13.  16.  Wells     V.     Montcalm     Circuit 

14.  Cook  V.  Cook,  159  N.  C.  46,  74  Judge,  141  Mich.  58,  104  N.  W.  318, 
&  E.  639,  Ann.  Cas.  1914A  1137  and  113  A.  S.  R.  520. 

413 


Digitized  by 


Google 


{  214  DIVORCE  AND  SEPARATION  9  R.  C,  1* 

be  tried  in  the  earlier  action.*'  Another  requisite  of  the  plea  of 
another  action  pending  i^  that  the  two  actions  must  be  instituted  in 
the  same  jurisdiction.**  So  an  action  for  divorce  by  one  spouse  pend- 
ing in  one  jurisdiction  is  no  bar  to  a  subsequent  action  for  divorce 
brought  by  the  other  spouse  in  another  jurisdiction.**  The  usual 
remedy  of  the  defendant  is  to  apply  to  the  court  in  which  the  subse- 
quent suit  is  brought  for  a  stay  of  proceedings  or  suspension  of  final 
judgment  until  the  first  suit  is  determined,  and  the  grant  or  refusal 
of  such  an  application  is  within  the  discretion  of  the  court  to  which 
it  is  made.**  It  has  been  held  that  a  wife  who  on  separation  from 
her  husband  goes  to  another  state  for  the  purpose  of  obtaining  a 
divorce  and  brings  a  suit  without  disclosing  the  fact  that  a  suit  is 
pending  in  the  state  of  her  former  residence  involving  the  same  mat- 
ters alleged  as  a  cause  of  divorce  and  in  which  she  has  appeared, 
is  guilty  of  such  fraud  as  to  invalidate  a  decree  of  divorce  obtained 
by  her,  in  so  far  as  its  eflFect  is  required  to  be  recognized  in  the  state 
where  the  prior  suit  was  instituted,  although  the  pendency  of  the 
prior  suit  could  not  have  been  pleaded  in  abatement  or  in  bar  to 
her  divorce  suit.*  There  is  authority  for  the  position  that  the  defend- 
ant in  a  pending  action  for  a  divorce  commenced  in  one  state  may 
be  enjoined  by  the  court  of  such  state  from  prosecuting  a  subsequent 
action  in  another  state  for  a  divorce  before  the  former  action  is  deter- 
mined.* Thus,  it  has  been  held  that  where  a  wife  has  commenced 
an  action  for  divorce  in  the  courts  of  a  state  in  which  jurisdiction 
of  the  defendant  has  been  obtained,  the  prosecution  of  an  actioa  for 
divorce  by  the  husband  in  a  foreign  state  will  be  enjoined  by  the 
court  in  which  the  first  action  was  commenced,  where  all  the  relief 
sought  in  the  second  action  can  be  granted  and  is  sought  by  cross- 
bill in  the  first  action,  and  where  such  injunction  will  not  impugn 
the  policy  of  the  other  state.' 

214.  Death  of  Party. — The  primary  object  of  suit  for  divorce  is 
merely  personal,  that  is,  to  change  the  status  or  relation  of  the  parties 
to  each  other;  to  put  an  end  to  their  relation  of  husband  and  wife. 
As  incidental  to  that  principal  object  the  court  has  the  power  to  make 
decrees  relative  to  alimony,  to  exonerate  the  wife's  estate  from  the 
claim  of  the  husband,  and  to  make  orders  relative  to  the  care  and 

17.  DeHaley  v.  Haley,  74  Cal.  489,       Note:  Ann.  Gas.  1914A  1140. 

16  Pac.  248,  5  A.  S.  R.  460.  20.  Fairchild  v.  Fairchild,  53  N.  J. 

18.  See   Abatement  and   Revival,  Eq.  678,  34  Atl.  10,  51  A.  S.  R.  650. 
vol.  1,  p.  15.  1.  Dunham  v.  Dunham,  162  i!l.  589, 

19.  Dunham  v.  Dunham,  162  111.  589,  44  N.  E.  841,  35  L.R.A.  70. 

44  N.  E.  841,  35  L.R.A.  70;  Fairchild  2.  Notes:  21  L.R.A.  75;  Ann.  Cas. 
V.  Fairchild,  53  N.  J.  Eq.  678,  34  Atl.  1914A  1141. 

10,  51  A.S.  R.  650;  Jones  v.  Jones,  3.  Von  Bernuth  v.  Von  Beroutb,  7« 
108  N.  Y.  415,  15  N.  E.  707,  2  A.  S.  N.  J.  Eq.  177,  73  Atl.  1049,  139  A. 
R.  447.  S.  R.  752. 
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costody  of  the  children.  But  all  these  are  regarded  as  merely  inci* 
dental  to  the  decree  of  divorce  sought,  or  perhaps  to  some  decree  of 
divorce  already  granted.  In  case  of  the  death  of  either  party,  there- 
fore, the  principal  object  can  no  longer  be  reached,  for  the  marital 
relation  has  been  already  ended  by  the  death.  The  court  can  no 
longer  decree  a  divorce  between  parties  one  of  whom  has  ceased  to 
live,  and  with  the  failure  of  the  principal  object  of  the  bill  the  inci- 
dents must  also  ordinarily  fail.  The  suit  abates  absolutely  on  the 
death  of  a  party  before  judgment  and  cannot  be  revived  in  the  name 
of  or  against  the  representatives  of  the  deceased  party.*  So,  it  is 
held  that  where  the  statutes  require  a  decree  nisi  to  be  entered  in 
divorce  cas«s  which  is  not  to  be  made  abbolute  until  after  the  lapse 
of  a  specified  time,  the  suit  is  abated  by  the  death  of  the  plaintiff 
after  the  decree  nisi  but  before  the  time  for  the  entry  of  an  absolute 
decree  has  arrived,  and  an  absolute  decree  cannot  afterward  be  en- 
tered.' It  has  been  said  that  there  may,  perhaps,  be  cases  in  which 
the  court  might  order  a  decree  to  take  effect  from  a  former  term, 
when  the  parties  were  Hving,  where  the  case  was  ready  for  decision 
at  such  former  term  and  the  entry  of  the  decree  was  delayed  for 
the  convenience  of  the  court.'  And  where  the  plaintiff  dies  after  a 
final  judgment  or  decree  of  divorce  in  his  or  her  favor  and  the  dis- 
solution of  the  marriage  involves  property  rights,  it  is  generally 
recognized  that  the  death  of  the  plaintiff  does  not  work  such  an  abate- 
ment of  the  action  as  will  prevent  an  appellate  court  from  review- 
ing the  judgment  or  decree  on  appeal  or  writ  of  error  in  behalf  of 
the  defendant;  though  it  wojild  be  otherwise,  it  seems,  if  the  decree 
granting  the  divorce  did  not  affect  any  property  rights,  and  an  appeal 
by  the  defendant  would  abate  on  the  death  of  either  the  plaintiff 
or  the  defendant.'  In  case  of  a  suit  to  annul  a  void  marriage,  as 
where  the  defending  spouse  had  a  husband  or  wife  living  at  the  time 
of  the  marriage  in  question,  and  to  relieve  his  estate  from  any  further 
claim  of  his  alleged  wife,  it  is  held  that  this  right  survives  to  his 
administrator.*  The  liability  of  a  husband  for  the  payment  of  ali- 
mony generally  terminates  with  his  death,  though  the  contrary  rule 
prevails  under  some  statutes,*  even  to  the  extent  of  saving  to  the  plain- 

4.  Begbie  v,  Begbie,  128  Cal.  154,  60  Notes:  53  Am.  Rep.  536;  2  L.R.A. 

Pac.  667,  49  L.R.A.  141;  MoCurley  v.  (N.S.)  242;  2  Eng.  Rnl.  Cas.  8, 

McCurky,  60  Md.  185,  45  Am.  Rep.  5.  See  infra,  par.  251. 

717;  Kimball  v.  KimbaU,  44  N.  H.  6.  Kimball  v.  Kimball,  44  N.  H.  122, 

122,  82  Am.  Dee.  194  and  note;  In  re  82  Am.  Dec.  194. 

Crandall,  196  N.  Y.  127,  89  N.  E.  578,  7.  See   infra,   par.   283.     And  sev 

134  A.  S.  R.  830,  17  Ann.  Cas.  874  Abatement  and  Revtval,  vol.  1,  p.  39. 

and  note;  Dwyer  v.  Nolan,  40  Wash.  8.  Barth  v.  Bartb,  102  Ky,  56,  ■i.Q 

469,  82  Pac.  746,  111  A,  S.  R.  919,  5  S.  W.  1116,  80  A.  S.  R.  335. 

Ann.  Cas.  890,  1  L.R.A.(N.S.)   551;  9.  See  Alimont,  vol.  1,  p.  Si3i  ct 

Masterson  v.  Ogden,  78  Wash.  644, 139  seq. 
Pae.  654  Ann.  Cas.  1914D  885. 
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tiff's  personal  representative  the  cause  of  action  as  against  the  defend- 
ant's personal  representative  where  both  parties  die  pending  an 
appeal.*' 

X.  Pleadings 
Complaint 

215.  In  General. — The  bill  or  complaint  should  contain  allegations 
of  all  facts  essential  to  the  cause  of  action  and  to  the  plaintiff's  right 
to  maintain  the  suit ;  **  and  where  a  decree  pro  confesso  has  been 
entered  against  the  defendant  and  the  plaintiff  applies  to  the  court 
for  an  order  of  reference  to  a  master  in  chancery  for  the  purpose 
of  taking  testimony,  if  the  complaint  fails  to  contain  sufficient  allega- 
tions which  if  established  by  competent  testimony  would  warrant 
a  decree  no  error  is  committed  by  the  court  in  refusing  to  grant 
such  order  and  in  rendering  a  decree  dismissing  the  suit.**  But  after 
judgment  every  reasonable  intendment  will  be  indulged  to  sustain 
the  complaint  as  against  an  attack  for  failure  to  state  a  cause  of 
action."  No  allegation  as  to  the  property  or  property  right  of  the 
parties  is  essential.**  A  prayer  for  discovery  as  to  whether  the  defend- 
ant wife  has  committed  adultery  renders  the  complaint  demurrable 
though  it  is  otherwise  good.**. 

216.  Certainty  in  General;  Existence  of  Marriage  Relation. — ^The 
general  rule  that  certainty  to  a  common  intent  must  exist  in  plead- 
ings applies  as  well  to  pleadings  in  equity  as  at  law,  the  reason  in 
both  cases  being  the  same,  namely,  to  inform  the  adverse  party  with 
sufRcient  precision  of  the  charge  made  against  him  and  to  enable 
the  court  to  pronounce  the  proper  judgment  if  the  truth  of  the  plead- 
ing should  be  established.**  This  rule  has  been  applied  in  divorce 
suits.*'  In  some  instances  the  statutes  have  expressly  provided  that 
the  cause  or  ground  on  which  the  divorce  is  asked  for  shall  be  set 
forth  in  the  petition  "specifically  and  particularly;"  and  it  has  been 
held  that  such  a  provision  must  be  strictly  observed  and  the  cause 
or  causes  for  which  the  divorce  is  prayed  must  be  set  forth  with 
sufficient  particularity  to  enable  the  court  to  see  on  the  face  of  the 

10.  Coffman  v.  Finney,  65  Ohio  St.       14.  Sprague  v.  Sprague,  73  Minn. 
61,  61  N.  E.  155,  55  L.R.A.  794.  474,  76  N.  W.  268,  72  A.  S.  R.  636, 

11.  Hancock   v.   Hancock,   55    Fla.   42  L.R.A.  419. 

680,  45  So.  1020, 15  L.R.A.(N.S.)  670;  15.  Marsh  v.  Marsh,  16  N.  J.  Eq. 

Prall  V.  Frail,  58  Fla.  496,  50  So.  867,  391,  84  Am.  Dec.  164.    See  infra,  par. 

26  L.R.A.(N.S.)  577.  236. 

12.  Hancock   t.   Hancock,   55   Fla.  16.  See  EQtnrr;  PLBADnro. 

680,  45  So.  1020, 15  L.R.A.(N.S.)  670.       17.  Farr  v.  Farr,  34  Mias.  687,  09 

13.  McElrath  v.  McElrath,  120  Minn.  Am.  Dee.  406^ 
380,  139  N.  W.  706,  44  L.R.A.(N.S.) 

505. 
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pleading  that  if  the  facts  alleged  are  true  the  divorce  ought  to  ba 
granted.**  It  has  been  held  that  evidence  of  the  refusal  of  the  defend- 
ant to  cohabit  with  the  plaintiff  should  not  be  admitted  under  a  com- 
plaint which  merely  charges  her  with  desertion  on  the  day  on  which 
she  actually  left  the  plaintiff's  home,  especially  where  the  evidence 
when  connected  with  other  testimony  must  prove  a  want  of  chastity 
on  her  part.*'  It  is  essential  to  the  maintenance  of  a  suit  for  divorce 
that  the  marriage  relation  should  exist  between  the  parties,  and,  as 
elsewhere  shown,  the  nonexistence  of  such  relation  is  a  good  defense ;  '* 
and  of  course  the  complaint  must  contain  a  proper  allegation  of 
the  existence  of  such  relation.  But  a  general  allegation  that  the  par- 
ties were  lawfully  and  legally  married  at  a  certain  time  and  place  is 
deemed  sufficient.* 

217.  Residency,  or  Demicil  of  Plaintiff;  Condonation;  Recrimina- 
tion.— Where,  as  is  usually  the  case,  the  statutes  require  that  the 
plaintiff  should  have  been  a  resident  of  the  state  for  a  specified  time 
to  authorize  the  court  to  entertain  jurisdiction  of  the  action,'  the 
complaint  should  contain  a  proper  allegation  in  such  respect.*  While 
it  is  not  necessary  that  the  allegation  of  residence  should  be  in  the 
language  of  the  statute,  it  should  conform  substantially  thereto  so 
that  everything  material  to  the  fact  of  the  requisite  residence  can 
be  ascertained  therefrom.^  Where  the  complaint  alleges  that  tiie 
plaintiff  is  a  resident  of  a  certain  county,  omitting  the  name  of  the 
state  in  which  the  county  is  located,  and  the  action  is  brought  in  such 
a  county  in  the  state,  it  has  been  held  a  sufficient  allegation  of  resi- 
dence, as  the  court  will  take  judicial  notice  that  there  is  such  a  county 
in  that  state  and  will  not  assume  that  the  plaintiff  is  a  resident  of  a 
county  of  that  name  in  another  state.'  So,  in  an  action  for  annul- 
ment on  the  ground  of  nonage,  a  sufficient  allegation  of  the  plain- 
tiff's residence  at  the  commencement  of  the  action  is  made  by  an 
averment  that  the  parties  have  been  residents  of  the  state  for  the 
specified  period  immediately  preceding  the  commencement  of  th& 
action.*    The  appearance  of  the  defendant  has  been  held  not  to  rem- 

18.  Joyner  v.  Joyner,  59  N.  C.  322,  527,  61  S.  E.  16,  14  Ann.  Cas.  866, 
82  Am.  Dec.  421.  16  L.RA..(N.S.)  937;  Strode  v.  Strode, 

19.  Gaimes  v.  Caimes,  29  Colo.  260,  3  Bush  (Ky.)  227,  96  Am.  Dee.  211; 
68  Pac.  233,  93  A.  S.  R.  55.  Ramping  v.  Ramping,  36  Mont.  39, 

20.  See  snpra,  par.  237.  91  Pac  1057,  12  Ann.  Cas.  1090  and 

1.  Farley  v.  Farley,  94  Ala.  501, 10  note,  12  LJl.A.(N.S.)  1197  and  note; 
So.  646,  33  A.  S.  R.  141.  Helton  v.  Holton,  64  Ore.  290,  129 

2.  See  supra,  par.  195  et  seq.  Pac.  532,  48  LJIA..(N.S.)  779. 

3.  Wood  V.  Wood,  59  Ai^.  441,  27  4.  Note:  12  Ann.  Cas.  1093. 

S.  W.  641,  43  A.  S.  R.  42,  28  L.R.A.      6.  Strode  v.  Strode,  3  Bnsh  (Ey.) 

157;  Miller  v.  Miller,  33  Fla.  453,  15  227,  96  Am.  Dec.  211. 

So.  222,  24  L.R.A.  137;  PraU  v.  PraU,       6.  Eliot  v.  EUot,  77  Wis.  634,  48 

58  Fla.  496,  50  So.  867,  26  LJl.A.  N.  W.  806,  10  LJI.A.  568. 

(N.S.)  577;  Griffin  v.  Griffin,  130  Ga. 
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edy  the  failure  to  allege  residence  for  the  statutory  period.'  And, 
since  such  allegation  goes  to  the  jurisdiction  of  the  court  over  tlie 
subject-matter,  it  is  the  prevailing  view  that  the  objection  to  the 
complaint  for  lack  of  it  is  not  waived  by  the  failure  of  the  defend- 
ant to  raise  the  objection  before  judgment,  and  that  it  is  available 
for  the  first  time  on  appeal.*  Pleading  of  condonation  and  recrimina- 
tion is  considered  in  connection  with  the  substantive  treatment  of 
those  defenses.* 

218.  Allegation  of  Grounds — ^Desertion;  Intoxication;  Cruelty. — ^An 
allegation  that  on  or  about  a  date  specified  the  defendant,  disregard- 
ing his  marital  vows,  wilfully  and  without  cause  deserted  and  aban- 
doned the  plaintiff  against  her  will  and  without  her  consent  is  suffi- 
cient. It  will  be  inferred  that  the  desertion  continued  from  the  date 
namrad  to  the  filing  of  the  complaint.*"  Where  the.  ground  is  habit- 
ual drunkenness  an  allegation  thereof  in  the  language  of  the  statute 
without  setting  forth  the  acts  constituting  the  habit  is  deemed  suffi- 
cient.** Where  cruelty  is  the  ground  for  which  the  divorce  is  sought 
the  acts  of  cruelty  with  specifications  as  to  time,  place,  etc.,  should 
be  stated.** 

219.  Charge  of  Adultery  Generally. — The  charge  of  adultery  should 
be  particular  as  to  time  and  place,. for  if  the  complainant  has  infor- 
mation sufficient  to  warrant  the  belief  that  the  offense  has  been  com- 
mitted, or  the  expectation  that  it  can  be  proved  on  the  trial,  that 
information  must  extend  at. least  to  the  particular  place  or  locality 
where  and  the  time  when  it  occurred,  and  a  general  charge  would  pro- 
duce surprise  and  inability  on  the  part  of  the  most  vigilant  to  make 
the  necessary  preparation  for  defense.  So,  while  a  general  charge  of 
adultery  without  specification  as  to  time  and  place  has  been  held 
sufficiently  certain,**  according  to  the  practice  in  the  ecclesiastical 
courts  in  England  and  that  adopted  generally  in  this  country  such  a 
charge  without  specification  of  time  or  place  is  insufficient.**  But 
the  same  particularity  as  required  in  indictments  as  to  time  is  not 
necessary ;  *'  and  it  has  been  held  not  to  be  necessary  to  state  the 


7.  Holton  V.  Holton,  64  Ore.  290, 
.129   Pac.  532,  48  L.R.A.(N.S.)    779. 

8.  Rumping  v.  Rumping,  36  Mont. 
39,  91  Pac.  1057,  12  Ann.  Cas.  1090, 
12  L.R.A.(N.S.)  1197  and  note. 

9.  See  supra,  par.  179,  184. 

10.  Grierson  v.  Grierson,  156  Gal. 
434,  105  Pac.  120,  134  A.  S.  R.  137. 

11.  Note:  34  L.R.A.  452. 

12.  Joyner  v.  Joyner,  59  N.  C.  322, 
82  Am.  Dec.  421;  Nogees  v.  Nogees,  7 
Tex.  538,  58  Am.  Dec.  78. 

13.  Farley  v.  Farley,  94  Ala.  501, 10 
So.  646,  33  A.  S.  R.  141. 
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14.  Richardson  v.  Richardson,  4 
Port.  (Ala.)  467,  30  Am.  Dec.  538, 
(announcing  practice  in  ecclesiastical 
courts) ;  Conant  v.  Conant,  10  Cal. 
249,  70  Am.  Dec.  717;  Christianberry 
V.  Christianberry,  3  Blackf.  (Ind.) 
202,  25  Am.  Dec.  96  and  note;  Farr  v. 
Farr,  34  Miss.  597,  69  Am.  Dec.  406; 
Marsh  v.  Marsh,  16  N.  J.  Eq.  391,  84 
Am.  Dec.  164  and  note. 

15.  Marsh  v.  Marsh,  16  N.  J.  Eq. 
391,  84  Am.  Dec  164.  See  Adulteet, 
vol.  1,  p.  641,  as  to  charge  of  adultery 
in  criminal  prosecution  therefor. 
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day,  though  the  month  and  year  should  be  stated.**  It  has  been 
held  that  by  failing  to  demur  the  defendant  waives  his  objection 
so  far  as  want  of  specification  of  the  charge  as  to  time  and  place  is 
concerned.*^  On  the  other  hand  it  has  been  held  that  if  there  is  no 
allegation  as  to  time  the  court  will  not  proceed  with  the  case  even 
though  the  defendant  makes  no  objection.**  Where  verification  of 
the  complaint  is  not  required  an  averment  that  the  statements  are 
made  on  information  and  belief,  though  unnecessary  and  inappro- 
priate, has  been  held  not  to  constitute  ground  for  demurrer.*' 

220.  Naming  Particeps  Criminis. — Where  the  ground  is  adultery 
and  the  name  of  the  person  or  persons  with  whom  the  illicit  inter- 
course is  alleged  to  have  been  had  is  unknown  to  the  complainant, 
it  is  universally  recognized  that  it  is  sufficient  to  charge  the  o£Fense 
to  have  been  committed  with  one  or  more  persons  unknown  to  the 
complainant,  as  any  other  practice  would  lead  to  failure  of  justice.*" 
It  was  said  in  an  early  case  that  on  account  of  the  injury  which  might 
be  done  to  innocent  persons  through  a  mistaken  charge  of  adultery 
and  to  avoid  indecent  matter  and  private  scandal  the  charge  of  adul- 
tery need  not  specify  the  names  of  the  persons  with  whom  it  is  claimed 
to  have  been  committed.*  And  it  has  been  held  that  if  reasonable 
certainty  can  otherwise  be  attained  the  name  of  the  person,  though 
not  alleged  to  be  unknown,  need  not  be  stated.  The  reasons  given 
for  this  rule  are,  that  while  greater  certainty  would  be  promoted  by 
naming  the  person,  still  persons  who  are  strangers  to  the  contro- 
versy and  whose  characters  would  suffer  more  or  less  should  not  be 
implicated  when  they  have  no  opportunity  to  be  heard  unless  reason- 
able certainty  in  the  pleading  could  not  be  otherwise  attained;  that 
as  a  general  rule  it  wiU  be  sufficient  to  set  forth  the  time,  place  and 
particular  circumstances  of  the  defendant's  guilt  without  introducing 
private  scandal  which  might  subject  the  pleader  to  an  action  for 
damages  in  consequence  of  the  injury  thus  done  to  the  character 
of  a  third  person ;  that  reasonable  certainty  is  all  that  is  required,  and 
the  court  will  favor  a  rule  which  can  attain  this  end  and  at  the  same 
time  keep  its  records  clear  of  unnecessary  scandal.'  On  the  other 
hand  it  has  frequently  been  stated  that  the  name  of  the  particeps 
criminis  if  known  must  be  stated.* 

16.  Marsh  v.  Marsh,  16  N.  J.  Eq.  Adams,  20  N.  H.  299,  51  Am.  Dec. 
391,  84  Am.  Dec.  164  and  note.  219;  Germond  v.  Germond,  6  Johns. 

17.  Conant  v.  Conant,  10  Cal.  249,  Ch.    (N.  Y.)   347,  10  Am.  Dec.  335. 
70  Am.  Dee.  717.  1.  Germond   t.  Germond,  6  J  jhns. 

18.  Marsh  v.  Marsh,  16  N.  J.  Eq.  Ch.  (N.  Y.)  347, 10  Am.  Dec.  335. 
391,  84  Am.  Dec  164.  2.  Farr  v.  Farr,  34  Miss.  597,  69 

19.  Marsh  v.  Marsh,  16  N.  J.  Eq.  Am.  Dec.  406. 

391,  84  Am.  Dec.  164.  3.  Marsh   v.  Marsh,  16  N.  J.  Eq. 

20.  Farley  v.  Farley,  94  Ala.  501,  391,  84  Am.  Dec.  164. 

10  So.  646,  33  A.  S.  R.  141;  Adams  v.       Note:  21  A.  S.  R.  286. 
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221.  Joinder  of  Causes  of  Action. — Where  several  matrimonial 
wrongs  are  made  ground  for  the  same  kind  of  a  divorce  they  may 
be  joined  in  one  complaint  and  the  decree  be  on  the  ground  proved. 
Thus,  cruelty  and  adultery  may  be  set  up  in  the  same  complaint 
if  each  is  made  ground  for  an  absolute  divorce.*  Under  the  code 
system  of  pleading  the  several  grounds  should  be  stated  in  separate 
counts  or  paragraphs;  •  but  it  has  been  held  that  a  complaint  alleg- 
ing several  statutory  grounds  in  one  count  should  not  be  treated  as 
an  action  on  one  of  the  grounds  alone  and  dismissed  for  failure  of 
proof  thereof,  and  that  if  unchallenged  such  a  complaint  is  sufficient 
to  sustain  a  judgment  on  any  one  of  the  grounds  alleged.*  It  has  also 
been  held  that  in  a  suit  for  divorce  on  the  groimd  of  extreme  cruelty 
the  plaintiff  may  allege  instances  of  voluntary  intoxication  in  con- 
nection with  other  matters  as  constituting  acts  of  cruelty,  and  in  so 
doing  does  not  plead  two  separate  causes  for  divorce,  though  habitual 
drunkenness  is  also  a  specific  ground  for  divorce.'  Frequently  it 
is  sought  to  join  a  prayer  for  the  retiu-n  of  the  plaintiff's  property 
with  the  prayer  for  a  divorce.'  Whether  such  a  uniting  of  prayers  is 
open  to  the  objection  of  multifariousness  seems  to  depend  upon  whether 
the  property  rights  asserted  grow  out  of  the  marriage  relation.  If 
they  do,  as  for  instance  where  the  plaintiff  claims  relief  in  respect  of 
community  property,  the  uniting  of  a  prayer  for  such  relief  with 
a  prayer  for  divorce  is  generally  held  not  to  constitute  a  misjoinder.' 
It  has  also  been  held  that  the  complaint  is  not  rendered  multifarious 
by  joining  therein  a  prayer  for  a  conveyance  by  the  husband  to  the 
wife  of  lands  paid  for  with  her  funds,  the  title  to  which  was  takefi 
in  his  name.**  On  the  other  hand,  where  the  property  rights  asserted 
do  not  arise  from  the  marriage  relation  it  is  generally  held  that 
a  cause  of  action  in  respect  thereof  cannot  be  joined  with  a  cause  of 
action  for  divorce.**  But  aS  equity  has  jurisdiction  to  grant  divorces 
and  enforce  trusts,  if  the  parties  join  in  the  trial  of  both  questions 
in  one  suit  they  are  bound  by  the  decree  when  neither  appeals  there- 
from.** As  a  general  rule,  where  the  complaint  contains  only  one 
cause  of  action  based  on  one  transaction,  though  set  out  in  different 
counts,  the  verdict  may  be  general,  and  ordinarily  will  be  good  if 

4.  Brann  v.  Braun,  194  Pa.  St.  287,  Notes:  138  A.  S.  R.  22;  29  L.R.A. 

44  Atl.  1096,  75  A.  S.  R.  699.  (N.S.)  819;  21  Ann.  Cas.  1104. 

6.  Grierson   v.    Grierson,    156    Gal.  9.  Note:  29  L.R.A.(N.S.)  819. 

434,  105  Pao.  120,  134  A.  S.  R.  137.  10.  Singer  v.  Singer,  165  Ala.  144, 

6.  Page  V.  Page,  43  Wash.  293,  86  51  So.  755,  138  A.  S.  R.  19,  21  Ann. 
Pac.  582,  117  A.  S.  R.  1054,  6  L.R.A.  Cas.  1102,  29  L.R.A.(N.S.)  819. 
(N.S.)   914,  11.  Note:  29  L.R.A.(N.S.)   821. 

7.  Grierson   v.    Grierson,   15C    Cal.  12.  Camahan     y.     Camahan,     143 
434,  105  Pac.  120,  134  A.  S.  R.  137.  Mich.  390,  107  N.  W.  73,  114  A,  S. 

8.  Jackson  ▼.  Jackson,  91  U.  S.  122,  R.  660,  8  Ann.  Cas.  53. 
23  U.  S.  (L.  ed.)  258. 
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the  proof  supports  any  count.  But  the  plaintiff  should  dismiss  on 
all  tiie  grounds  except  such  as  is  relied  on  for  a  verdict.  Such  a 
practice  involves  an  unnecessary  risk,  as  the  judgment  will  be  reversed 
if  there  is  error  in  any  one  of  the  causes  of  action.*' 

222.  Prayer  for  Relief. — Where  the  bill  contains  a  prayer  for  an 
absolute  divorce  and  also  a  prayer  for  general  relief  it  has  been  held 
that  a  divorce  a  mensa  et  thoro  could  be  granted  under  the  latter 
prayer.**  So,  under  a  prayer  for  general  relief,  it  is  within  the  juris- 
diction of  the  court  to  settle  and  adjust  by  its  judgment  the  rights 
of  the  parties  with  respect  to  the  amount  and  nature  of  the  alimony 
that  shall  be  awarded  and  the  terms  and  conditions  of  its  payment.*' 
Where  the  complaint  prays  for  a  divorce  and  in  the  reply  to  the 
defendant's  answer  the"  plaintiff  prays  for  the  annulment  of  the  mar- 
riage, it  has  been  held  that  the  latter  relief  could  properly  be 
granted.** 

223.  Verification. — ^Verification  of  the  complaint  is  unnecessary 
unless  required  by  statute.*'  It  is  frequently  so  required,  however,*' 
and  it  has  been  held  under  such  a  requirement  that  an  answer  in 
the  nature  of  a  cross  bill  must  be  verified  in  order  to  authorize  a  decree 
of  divorce  for  the  defendant.**  An  annulment  to  the  complaint  should 
also  be  verified.**  The  verification  is  generally  required  to  be  made 
by  the  plaintiff,  and  in  such  case  it  cannot  be  made  by  a  third  person 
on  hia  or  her  behalf.*  It  is  generally  held  that  the  provision  is  man- 
datory and  the  verification  required  to  be  made  and  annexed  to  a 
petition  in  divorce  proceedings  is  a  matter  of  substance,  so  that  the 
court  acquires  no  jurisdiction  of  the  cause  without  it.*  The  require- 
ment cannot  be  waived  by  any  act  of  the  defendant,  and  objection 
for  failure  to  verify  may  be  made  for  the  first  time  on  appeal.'  There 
is  authority,  however,  for  the  position  that  failure  to  verify  does 
not  affect  the  jurisdiction  of  the  court.*     It  has  been  held  that 


18.  Sedgwick  v.  Sedgwick,  50  Colo. 
164,  114  Pac.  488,  Ann.  Cas.  1912C 
653. 

14.  Trough  v.  Trough,  59  W.  Va. 
464,  53  S.  E.  630,  115  A.  S.  R.  940, 
8  Ann.  Cas.  837,  4  L.R.A.(N.S.)  1185. 

15.  Julier  v.  Julier,  62  Ohio  St.  90, 
56  N.  E.  661,  78  A.  S.  R.  697.  See 
Alimont,  vol.  1,  p.  883  et  seq.,  as  to 
the  general  sufBciency  of  pleadings  as 
regards  alimony. 

16.  Buckley  v.  Buckley,  50  Wash. 
213,  96  Pac.  1079,  126  A.  S.  R.  900. 
See  also  Werner  v.  Werner,  59  Kan. 
399,  53  Pac.  127,  68  A.  S.  R.  372,  41 
LJt.A.  349.  Compare  snpra,  par.  20; 
infra,  par.  228. 

17.  Note:  11  Ann.  Cas.  799. 
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18.  Harrison  v.*  Harrison,  94  Mich. 
559,  54  N.  W.  275,  34  A.  S.  R.  364. 

Note:  11  Ann.  Cas.  799. 

19.  Harrison  v.  Harrison,  94  Mich. 
559,  54  N.  W.  275,  34  A.  S.  R.  364. 

Note:  11  Ann.  Cas.  800. 

20.  Note:  11  Ann.  Cas.  800. 

1.  Hinkle  v.  Lovelace,  204  Mo.  208, 
102  S.  W.  1015,  120  A.  S.  R.  698,  11 
Ann.  Cas.  794  and  note,  11  L.R.A. 
(N.S.)  730. 

2.  Hinkle  v.  Lovelace,  204  Mo.  208, 
102  S.  W.  1013,  120  A.  S.  R.  698,  11 
Ann.  Cas.  794'  and  note,  11  L.R.A. 
(N.S.)  730. 

3.  Note:  11  Ann.  Cas.  799  et  seq. 

4.  McCraney  v.  McCraney,  5  la. 
232,  68  Am.  Dec.  702;  Rush  v.  Rush, 
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the  complaint  on  which  a  foreign  decree  of  divorce  was  rendered 
against  a  nonresident  without  personal  service  within  the  state  or 
voluntary  appearance,  was  not  subject  to  collateral  attack  because 
the  date  of  the  verification  of  the  petition  was  twenty-three  days 
before  it  was  filed.' 

224.  Accompanying  Affidavits — NoncoUusion,  etc — The  statutes 
sometimes  require  that  alBdavits  as  to  certain  facts  shall  be  incorpo- 
rated in  or  accompany  the  complaint,  the  object  of  which  is  gener- 
ally to  show  that  the  proceedings  are  commenced  in  good  faith  or  in 
order  that  it  may  appear  to  the  court  that  the  application  is  not  dic- 
tated by  passion  or  resentment  but  is  an  affair  of  deliberation.*  It 
has  been  held  that  such  a  requirement  as  regards  an  original  bill  is 
mandatory  and  its  absence  cannot  be  waived  by  any  act  of  the  defend- 
ant,' as  where  the  statute  requires  an  affidavit  that  the  facts  relied  on 
for  the  divorce  were  known  to  the  complainant  for  a  specified  time 
before  the  filing  of  the  complaint ; '  and  it  is  generally  held  that  the 
required  affidavit  of  the  absence  of  collusion,  fear,  or  restraint,  and  of 
good  faith,  is  jurisdictional.*  On  the  other  hand,  it  has  been  held  that 
the  omission  of  the  noncoUusion  clause  from  a  cross  bill  is  not  fatal 
on  appeal,  but  the  court  may  allow  it  to  be  supplied.^"  If  the  stat- 
ute specifically  points  out  who  may  make  a  required  affidavit  it  can- 
not, as  a  rule,  be  made  by  another.**  So  under  a  statute  requiring  a 
petition  in  divorce  to  be  supported  by  the  affidavit  of  the  plaintiff 
such  affidavit  cannot  be  made  by  a  next  friend.  This  is  especially 
true  where  the  allegations  required  in  the  affidavit  rest  peculiarly 
and  exclusively  within  the  knowledge  of  the  plaintiff,  such  as  that 
the  complaint  is  not  made  out  of  levity,  by  collusion,  from  fear  or 
restraint,  or  that  the  suit  was  not  brought  for  the  mere  purpose  of 
being  separated  from  each  other,  or  that  the  plaintiff  is  sincere  in 
the  prosecution  of  the  suit.** 

Answer;  Cross  Bill  or  Counterclaim;  Demurrer 

225.  Answer. — A  general  denial  puts  in  issue  the  ground  for  which 
the  divorce  is  sought.    Thus,  where  the  ground  for  divorce  is  deser- 

46  la.  648,  26  Am.  Rep.  179;  Mohler  327,  9  Am.  Dec.  608. 
V.  Shank,  93  la.  273,  61  N.  W.  981,       9.  Hinkle  v.  Lovelace,  204  Mo.  208, 

57  A.  S.  R.  274,  34  L.R.A.  161.  102  S.  W.  1015,  120  A.  S.  R.  698, 

6.  Gordon  v.  Munn,  87  Kan.  624,  11   Ann.   Cas.   794,   11   L.R.A.(N.S.) 

125  Pae.  1,  Ann.  Cas.  1914A  783,  88  730. 

Kan.    72,   127    Pae.   764,   Ann.    Cas.       Note:  20  Ann.  Cas.  342. 
1914A  789.  10.  Clutton   v.   Clutton,   108   Mich, 

6.  Clutton  V.  Cluttop,  108  Mich.  267,  267,  66  N.  W.  52,  31  L.R.A.  160. 
66  N.  W.  52,  31  L.R.A.  160.  11.  See  Affidavits,  vol.  1,  p.  762. 

Note:  11  Ann.  Cas.  799.  12.  Hinkle  v.  Lovelace,  204  Mo.  208, 

7.  Clutton  V.  Clutton,  108  Mich.  267,  102  S.  W.  1015,  120  A.  S.  R.  698,  11 
66  N.  W.  52,  31  L.R.A.  160.  Ann.  Cas.  794,  11  L.R.A.(N.S.)   730. 

8.  Dickinson  v.  Dickinson,  7  N.  C. 
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tion,  the  defendant  may,  under  a  general  denial,  show  that  the  par- 
ties were  living  apart  by  agreement.'*  It  has  been  heretofore  shown 
that  as  a  general  rule  a  recriminatory  charge  is  regarded  as  an  affirm- 
ative defense  and  should  properly  be  ^cially  pleaded  to  be  available 
as  a  defense ;  ^*  and  it  has  been  held  that  the  principles  and  reasons 
as  to  certainty  in  charging  adultery  apply  to  an  answer  setting  it  up 
by  way  of  recrimination."  An  attorney  at  law  who  has  appeared 
and  filed  an  answer  for  the  defendant  in  a  case  has  no  authority  to 
withdraw  such  answer  and  appearance  merely  because  his  client  has 
failed  to  pay  his  fee.  Such  an  act  is  one  of  bad  faith,  and,  there- 
fore, beyond  the  scope  of  an  attorney's  authority.  The  rule  applies 
to  actions  for  divorce  as  well  as  to  other  actions.'*  As  shown  in 
another  article,  the  authorities  are  not  in  complete  accord  as  to  the 
power  of  the  trial  court,  in  case  the  defendant  is  in  contempt  of  court 
for  failure  to  pay  alimony,  to  strike  out  his  answer  or  refuse  to  per- 
mit him  to  defend  the  action  for  divorce;  but  according  to  the  pre- 
vailing view  the  court  has  no  power  to  deprive  the  defendant  of  his 
right  to  defend  the  action."  It  has  been  held  by  the  federal  supreme 
court,  in  affirming  a  judgment  of  a  territorial  court,  that  the  discre- 
tion of  the  court  under  the  territorial  statute  to  permit  a  default- 
ing defendant  to  answer  "upon  such  terms  as  may  be  just,"  is  not 
abused  by  making  it  a  condition  of  granting  such  permission  in  a 
suit  for  divorce  that  the  defendant  comply  with  an  order  theretofore 
made  directing  him  to  pay  temporary  alimony  and  attorney's  fees, 
which  was  reasonable  in  itself,  and  reasonable  in  relation  to  the  means 
and  obligations  of  the  defendant  to  the  plaintiff.'* 

226.  Cross  Bill  or  Counterclaim. — ^In  England  the  practice  adopted 
by  the  ecclesiastical  court  permitted  the  defendant  td  file  a  cross  bill 
for  a  divorce,"  and  though  it  has  been  doubted  in  this  country  whether 
the  defendant  has  the  right  to  do  so,  in  the  absence  of  a  statute,** 
the  prevailing  view  is  that  the  practice  is  permissible.'    It  has  been 

IS.  Patrick  v.  Patrick,  139  Wis.  463,  16   Pac.   248,  5   A.   S.   R.   460.     In 

121  N.  W.  130,  131  A.  S.  R.  1067.  the  later  case  of  Wadsworth  v.  Wads- 

14.  See  supra,  par.  184.  worth,    81    Cal.    182,    22    Pae.    648, 

15.  Marsh  v.  Marsh,  16  N.  J.  Eq.  15  A.  S.  R.  38,  it  was  expressly  held 
391,  84  Am.  Dec.  164.  that  a  cross  bill  could  be  filed  in  a 

16.  Nichells  v.  Nichells,  5  N.  D.  125,  divorce  proceeding,  and  the  earlier  case 
64  N.  W.  73,  57  A.  S.  R.  540,  33  of  DeHaley  v.  Haley,  supra,  was  dis- 
L.R.A.  515  and  note.  tingoished  aa  not  being  a  decision  on 

17.  See  Alimont,  vol.  1,  p.  908.  the  point  but  as  merely  throwing  doubt 

18.  Bennett  v.  Bennett,  208  U.  S.  upon  the  propriety  of  the  practice  of 
505,  28  S.  Ct.  356,  52  U.  S.  (L.  ed.)  filing  a  cross  bill. 

590.  1.  Wadsworth    v.    Wadsworth,    81 

19.  Wadsworth  v.  Wadsworth,  81  Cal.  182,  22  Pac.  648,  15  A.  S.  B.  38; 
Cal.  182,  22  Pac.  648,  15  A.  S.  R.  38  Garver  v.  Garver,  52  Colo.  227,  121 
(announcing  practice  in  ecclesiastical  Pac.  165,  Ann.  Cas.  1913D  674;  Jen- 
courts),  ness  T.  Jenness,  24  Ind.  355,  87  Am. 

20.  DeHaley  v.  Haley,  74  Cal.  489,  Dec.   335;   Harrison  v.   Harrison,  94 
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held  that  a  defendant  may  in  this  manner  set  up  a  cause  of  action 
for  divorce  which  has  accrued  in  his  favor,  subsequently  to  the  filing 
of  the  original  bill,  and  which  at  that  time  was  not  a  completed  or 
suable  cause  for  divorce.*  So,  it  is  held,  where  the  original  suit  is 
for  the  annulment  of  the  marriage  the  defendant  may  file  a  cross 
bill  for  a  divorce.'  It  has  also  been  held  that  in  an  action  by  the 
husband  to  annul  the  marriage,  the  defendant  may  secure  a  divorce 
on  the  ground  of  adultery  and  cruel  and  inhuman  conduct,  and  there- 
fore the  court  may  award  the  defendant  temporary  alimony  therein.* 
In  some  jurisdictions  the  right  of  the  defendant  to  demand  a  divorce 
by  way  of  cross  bill  or  counterclaim  has  been  expressly  recognized 
by  statute.*  In  a  suit  by  one  spouse  against  the  other  for  other 
relief  than  divorce  or  annulment  of  the  marriage  the  defendant  has 
been  permitted  to  file,  a  cross  bill  for  a  divorce  when  germane  to  the 
subject  matter  of  the  original  bill,'  as  where  the  original  suit  was 
by  a  husband  to  enjoin  his  wife  from  competing  with  him  in  busi- 
ness.' Where  a  cross  petition  is  filed  by  stipulation  of  the  parties 
such  stipulation  cannot  be  considered  as  a  consent  to  a  divorce  decree, 
nor  a  consent  to  confer  jurisdiction.  It  is  only  an  agreement  of 
counsel  which  avoids  the  necessity  of  the  more  formal  application 
to  the  court  for  leave  to  file  the  pleading.*  It  has  been  heretofore 
shown  that  though  the  statute  requires  that  the  complainant  shall 
have  been  a  resident  of  the  state  for  a  certain  length  of  time  before 
the  commencement  of  the  action,  the  prevailing  view  is  that  where 
a  bill  is  brought  by  such  a  resident  plaintiff  against  a  nonresident 
defendant  the  latter  is  not  on  account  of  his  nonresidency  deprived 
of  the  right  to  file  a  cross  bill  for  a  divorce.*  According  to  the  gen- 
eral equity  practice,  affirmative  relief  cannot  properly  be  claimed  in 
the  answer  but  must  be  sought  by  a  cross  bill ;  ^"  but  in  some  instances 
it  has  been  provided  by  statute  or  rule  of  court  that  in  divorce  pro- 
ceedings the  defendant  may  set  up  in  the  answer  matter  which  would 
be  a  proper  subject  of  a  bill  of  complaint  and  may  obtain  such  relief 

Mich.  559,  54  N.  W.  275,  34  A.  S.  R.  Note:  Ann.  Cas.  1912B  743.  See 
364;  Glutton  T.  Glutton,  107  Mich.  267,  also  supra,  p.  233.  But  see  supra, 
66  N.  W.  52,  31  L.R.A.  160;  Sodini  par.  36,  225. 

V.  Sodini,  94  Minn.  301,  102  N.  W.       4.  Sodini  v.  Sodini,  94  Minn.  301, 
861,  110  A.  S.  R.  371;  Pine  v.  Fine,  102  N.  W.  861,  110  A.  S.  R.  37L 
72  Neb.  463,  100  N.  W.  938,  9  Ann.       5.  DeMeli  v.  DeMeU,  120  N.  Y.  485, 
Cas.  1198  and  note;  Von  Bemuth  v.  24  N.  E.  996,  17  A.  S.  R.  652. 
Von  Bernuth,  76  N.  J.  Eq.  487,  74       6.  Note:   Ann.    Cas.   1912B   743. 
Atl.  700,  139  A.  S.  R.  784.  7.  Root  v.  Root,  164  Mich.  638,  130 

2.  Von  Bernuth  v.  Von  Bemuth,  76  N.  W.  194,  Ann.  Cas.  1912B  740,  32 
N.  J.  Eq.  487,  74  AU.  700,  139  A.  L.R.A.(N.S.)  837. 

S.  R.  784.  8.  Von  Bernuth  v.  Von  Bemuth,  76 

3.  Wadsworth  v.  Wadsworth,  81  Cal.  N.  J.  Eq.  487,  74  Atl.  700,  139  A. 
182,  22  Pac.  648,  15   A.   S.  R.   38;   S.  R.  784. 

Sodini  v.  Sodini,  94  Minn.  301,  102       9.  See  supra,  par.  20L 
N.  W.  861,  110  A.  S.  R.  371.  10.  See  Equitt. 
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thereon  as  he  or  she  would  be  entitled  to  upon  a  separate  bill  or 
petition  against  the  complainant.^*  According  to  the  general  rule 
of  equity  practice,  process  on  a  cross  bill  must  issue  and  be  served 
on  the  original  complainant  in  order  to  bring  him  into  court  and 
authorize  the  granting  of  relief  thereon,*'  but  where  the  right  to 
demand  affirmative  relief  by  answer  is  allowed  and  a  divorce  is  so 
sought  by  the  defendant  in  his  answer  this  dispenses  with  the  service 
of  process  otherwise  required  on  a  cross  bill,  and  the  original  com- 
plainant cannot  by  dismissal  of  his  bill  deprive  the  defendant  of  the 
right  to  be  heard  on  his  or  her  demand  for  a  divorce.*'  Where  the 
statute  permits  the  court  to  provide  for  the  custody  of  children  in 
a  divorce  proceeding,  a  cross  bill  seeking  such  custody  is  not  demur- 
rable because  the  original  bill  stated  nothing  about  the  existence  of 
any  children  of  the  marriage.** 

227.  Demurrer. — The  general  rules  of  pleadings  apply  to  demurrers 
to  complaints  for  a  divorce.**  Thus,  it  has  been  held  that  under  a 
general  demurrer  for  want  of  equity  no  objection  for  want  of  form 
can  properly  be  raised.**  Nor  is  the  objection  that  the  bill  in  charg- 
ing adultery  is  defective  for  failure  to  state  time,  place,  and  the  name 
of  the  particeps  in  the  adultery  available  on  general  demurrer.*' 
Where  the  bill  contains  several  grounds  for  divorce,  some  good  said 
the  others  bad,  the  demurrer  must  be  separate.  A  general  demurrer  is 
not  sufficient.*'  Leave  to  amend  a  demurrer  ineffectual  for  want  of 
form  has  been  held  permissible.*' 

Amendments  and  Sv/pplementdl  Pleadings 

228.  Amendments  Generally. — Amendments  are  allowed  in  divorce 
suits  upon  the  same  general  considerations  which  control  the  prac- 
tice in  other  actions.*"  Thus,  it  has  been  held  that  where  the  divorce 
is  sought  for  adultery  an  amendment  may  be  allowed  adding  a  charge 
of  cruelty.*  So,  also,  while  allegations  in  charging  adultery  as  to 
time,  place,  and  person  are  regarded  as  material  and  the  proof  should 

11.  Von  Bemuth  v.  Von  Bemuth,  8  Ann.  Cas.  837,  4  L.R.A.(N.S.)  1185. 
76  N.  J.  Eq.  487,  74  Atl.  700,  139  16.  Marsh  v.  Marsh,  16  N.  J.  Eq. 
A.  S.  R.  784.  391,  84  Am.  Dec.  164. 

12.  See  EQumr.  17.  Trough  v.  Trough,  59  W.  Va. 

13.  Von  Bemuth  v.  Von  Bemuth,  464,  53  S.  E.  630,  115  A.  S.  R.  940, 
76  N.  J.  Eq,  487,  74  Atl.  700,  139  8  Ann.  Cas,  837,  4  L.R.A.(N.S.)  1185. 
A.  S,  R.  784.  18.  Trough  v.  Trough,  59  W,  Va. 

14.  Thomas  v.  Thomas,  250  111.  354,  464.  53  S.  E.  630,  115  A.  S.  B.  940, 
Ann.  Cas.  1912B  341,  35  L.R.A.{N.S.)  8  Ann.  Cas.  837,  4  L.R.A.(N.S,)  1185. 
1158.  See  infra,  par.  285  et  seq.,  as  19.  Marsh  v.  Marsh,  16  N.  J.  Eq. 
regards  the  general  principles  as  to  391,  84  Am.  Dec.  164. 

Awarding  the  custody  of  children  in  20.  Harrison  ▼.  Harrison,  94  Mich, 

divorce  proceedings.  559,  54  N.  W.  275,  34  A.  S.  R.  364. 

15.  Trongh  v.  Trough,  59  W.  Va.  1.  Anderson  v.  Anderson,  4  Oreenl 
464,  53  S,  E,  630,  115  A.  S.  R.  940,  (Me.)  100,  16  Am,  Dec,  237. 
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correspond  with  the  allegations,  still  in  order  to  meet  the  proof  amend- 
ments in  this  respect  have  been  allowed.*  If  a  complaint  stating  a 
good  cause  of  action  sustained  by  the  evidence  also  contains  additional 
matter  which  makes  it  inconsistent  in  its  terms  and  therefore  demur- 
rable, it  may  be  amended  by  striking  out  the  inconsistent  matter  as 
surplusage,  and  thereupon  a  divorce  should  be  decreed.*  Where  the 
verification  of  the  petition  or  complaint  is  a  jurisdictional  require- 
ment it  has  been  held  that  after  a  decree  on  default  an  amendment 
to  cure  such  defect  cannot  be  allowed  and  if  allowed  will  not  validate 
the  decree  against  a  collateral  attack ;  *  but  if  the  proper  verification 
of  the  complaint  is  not  deemed  jurisdictional  it  is  held  that  the  defect 
may  be  cured  by  amendment,'  and  the  right  to  amend  by  supplying 
the  necessary  verification  before  trial  seems  to  be  generally  recog- 
nized.*  Where  an  answer  in  the  nature  of  a  cross  bill  seeking  a 
divorce  or  annulment  was  not  verified  as  required  by  statute  an 
amendment  in  this  respect  was  held  permissible  after  a  reversal  on- 
appeal  and  the  trial  court  was  directed  to  allow  such  an  amendment 
and  to  grant  the  defendant  a  decree.'  A  proceeding  for  an  annul- 
ment of  the  marriage  and  one  for  a  divorce  on  grounds  arising  since 
the  marriage,  involve  entirely  separate  and  distinct  causes  of  action. 
One  proceeds  upon  the  theory  that  the  marriage  is  void  ab  initio, 
and  the  other  admits  the  validity  of  the  marriage  and  asks  a  divorce 
from  its  bonds.  Hence  it  has  been  held  that  a  complaint  for  annul- 
ment cannot  by  amendment  be  converted  into  one  for  divorce  even 
where  it  also  alleges  grounds  therefor.*  But  the  contrary  has  also 
been  held.* 

229.  Amendment  to  Show  Residence  or  Domicil. — As  heretofore 
shown  the  statutes  generally  require  that  the  plaintiff  in  divorce 
proceedings  shall  have  been  a  resident  of  the  state  for  a  certain  length 
of  time.  Such  requirement  is  regarded  as  mandatory,  and  the  required 
residence  essential  to  confer  jurisdiction  upon  the  court  to  grant  a 
divorce,*"  and  the  complaint  must  contain  a  proper  allegation  of 
residence.**  As  regards  amendments  to  show  the  necessary  resi- 
dence or  domicil  of  the  plaintiff  it  seems  to  be  the  proper  view  that 
if  there  is  an  entire  absence  of  such  an  allegation  an  amendment 

2.  Adams  v.  Adams,  20  N.  H.  299,  559,  54  N.  W.  275,  34  A.  S.  R.  364. 
51  Am.  Dec.  219.  8.  Griffin  v.  Griffin,  130  Ga.  527,  61 

3.  HeUbron  v.  Heilbron,  158  Pa.  St.  S.  E.  16,  14  Ann.  Gas.  866,  16  L.R.A. 
297,  27  Ail.  967,  38  A.  S.  R.  845.  (N.S.)  937.     See  supra,  par.  26. 

4.  Hinkle  v.  Lovelace,  204  Mo.  208,  9.  Barth  v,  Bartb,  102  Ky.  56,  42 
102  S.  W.  1015,  120  A.  S.  R.  698,  S.  W.  1116,  80  A.  S.  R.  325.  See 
11  Ann.  Gas.  794,  11  L.R.A.(N.S.)  also  Werner  v.  Werner,  59  Kan.  399, 
730.  53  Pac.  127,  68  A.  S.  R.  372,  41  L.R.A. 

5.  Rush  V.  Rush,  46  la.  648,  26  Am.  349;  Buckley  v.  Buckley,  50  Wash. 
Rep.  179.  213,  96  Pac.  1079,  126  A.  S.  R.  900. 

6.  Note :  11  Ann.  Gas.  801.  10.  See  supra,  par.  195  et  seq. 

7.  Harrison  v.  Harrison,  94  Mich.  11.  See  supra,  par.  217. 
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cannot  be  had  for  the  purpose  of  remedying  the  defect,  but  that  if 
the  allegation  necessary  to  jurisdiction  is  merely  defective  in  some 
minor  particular,  the  pleading  may  be  amended,  especially  if  the 
essential  facts  have  already  been  established  by  the  proof.**  Thus,  it 
has  been  held  that  after  the  decree,  the  complaint  cannot  be  amended 
in  order  to  supply  allegations  necessary  to  the  jurisdiction  of  the  court, 
and  therefore  that  a  decree  of  divorce,  on  a  complaint  which  fails 
to  state  the  residence  required  by  statute  to  confer  jurisdiction,  can- 
not be  supported  by  an  amendment  alleging  the  necessary  residence.** 
On  the  other  hand,  under  a  statute  providing  that  "any  pleading" 
may  be  amended  for  the  purpose  of  "correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,"  it  has  been  held  that 
a  complaint  in  a  divorce  action  could  be  amended  so  as  to  correct 
a  clerical  error,  such  as  the  substitution  of  the  word  "plaintiff"  in 
place  of  "defendant"  in  the  allegation,  that  the  "defendant  has  been 
a  resident  of  the  state,"  etc.,  though  the  motion  to  be  allowed  to  amend 
was  not  made  until  more  than  one  year  after  the  entry  of  the  decree, 
which  was  on  default.**  It  has  also  been  held  that  if  a  plaintiff 
who  has  not  acquired  the  statutory  residence  within  the  state  before 
bringing  suit  acquires  such  residence  before  filing  an  amended  com- 
plaint setting  up  a  distinct  and  separate  cause  for  divorce  the  amended 
complaint  is  equivalent  to  bringing  a  new  action,  and  a  decree  of 
divorce  rendered  therein  is  regular  so  far  as  the  question  of  resi- 
dence is  concerned.*"* 

230.  Supplemental  Pleadings. — The  usual  practice  with  regard  to 
supplemental  pleadings  is  generally  applicable  to  suits  for  a  divorce.** 
Where  the  ground  is  adultery  it  has  been  held,  in  accordance  with 
the  practice  in  the  English  ecclesiastical  courts,  that  the  complain- 
ant is  not  bound  to  the  contents  of  his  original  complaint,  but  fresji 
acts  of  adultery  may  be  pleaded  supplementarily  and  judgment  or 
decree  may  be  obtained  on  facts  so  set  up  though  not  existing  at 
the  commencement  of  the  suit.*'  On  the  other  hand,  on  the  general 
ground  that  a  supplemental  complaint  is  an  addition  to  the  original 
complaint,  so  that  its  allegations  must  have  relation  to  the  original 
cause  of  action,  must  be  supplemental  in  their  nature  and  not  inde- 
pendent and  subsequent,  and  must  not  be  such  as  would  when  con- 
sidered separately  be  sufficient  in  themselves  to  constitute  an  inde- 
pendent cause  of  action,  it  has  been  held  that  an  additional  charge 

12.  Note:  48  L.R.A.(N.S.)  779.  16.  Peigley  v.  Feigley,  7  Md.  537, 

15.  Holton  V.  Holton,  64  Ore.  290,  61  Am.  Dee.  375;  Von  Bernuth  v.  Von 
129  Pac.  532,  48  L.R.A.(N.S.)  779.       Bernuth,  76  N.  J.  Eq.  177,  73  All. 

14.  Eadie  v.  Eadie,  44  Mont.  391,  1049,  139  A.  S.  R.  752. 

120  Pac.  239,  Ann.  Gas.  1913B  479.  17.  Adams  v.  Adams,  20  N.  H.  299, 

16.  Wood  V.  Wood,  59  Ark.  441,  27  51  Am.  Dee.  219. 
S.  W.  641,  43  A.  S.  R.  42,  28  L.R.A. 

157. 
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of  subsequent  adultery  with  a  person  other  than  the  one  named  in 
the  origiaal  complaint  cannot  be  made  by  a  supplemental  pleading." 
So  it  has  been  held  that  in  a  suit  for  a  divorce  a  mensa  et  thoro  facta 
showing  grounds  for  absolute  divorce,  arising  after  the  institution  of 
the  suit,  cannot  be  introduced  into  that  suit  by  supplemental  bill.** 
Matters  of  defense  happening  after  the  commencement  of  the  action 
and  after  answer  filed  may  be  brought  in  by  supplemental  answer. 
Thus,  as  heretofore  shown,  a  recriminatory  charge  of  adultery  com- 
mitted by  the  plaintiff  after  the  commencement  of  the  action  is  a 
valid  defense  and  of  necessity  may  be  made  available  by  a  supple- 
mental answer.*"  Where  the  plaintiff  files  a  supplemental  complaint 
alleging  facts  occurring  after  the  filing  of  the  original  bill,  which  if 
proved  will  warrant  the  relief  prayed  for  in  the  original  complaint, 
it  is  an  indispensable  prerequisite  to  the  rendition  of  a  personal  judg- 
ment against  the  defendant  that  a  new  subpoena  be  served  after  the 
filing  of  the  supplemental  complaint,  or  that  the  defendant  appear 
thereto,  notwithstanding  a  prior  appearance  to  the  original  com- 
plaint.* 

XI.  Hearing  or  Trial 

231.  In  General. — ^As  a  broad  principle  of  law  it  is  the  general 
doctrine  that  trials  in  courts  of  justice  must  be  conducted  in  public' 
Owing,  however,  to  the  nature  of  the  inquiry  in  divorce  proceedings 
■generally,  laws  have  been  enacted  from  time  to  time  in  various  juris- 
dictions for  the  purpose  of  curbing  a  certain  harmful  practice  that 
is  sometimes  manifested  in  those  who  are  incUned  to  feed  a  private 
and  morbid  curiosity  through  the  channels  of  a  public  right.  In 
England  the  ecclesiastical  courts  in  the  exercise  of  their  jurisdiction 
in  matrimonial  cases  prior  to  the  Act  of  1857,  which  established 
the  divorce  court,  directed  from  time  to  time  that  the  hearing  take 
place  in  camera;  but  it  has  been  held  in  a  recent  English  case  that 
the  probate,  divorce  and  admiralty  division  has  no  power,  either  with 
or  without  the  consent  of  the  parties,  to  hear  a  nullity  suit  or  other 
matrimonial  suit  in  camera.*  In  the  United  States  the  courts  gen- 
erally lean  toward  the  view  that,  in  the  absence  of  an  express  con- 
stitutional or  statutory  provision,  a  divorce  case  may  be  heard  in 
camera.     While  there  is  no  authority  to  that  effect,  the  language 

18.  Schwab  v.  Schwab,  96  Md.  592,  Jersey,  was  reversed  on  another  point 
54  Atl.  653,  94  A.  S.  R.  598.  by  Laing  v.  Rigney,  160  U.  S.  531,  16 

19.  Schwab  v.  Schwab,  93  Md.  382,  S.  Ct.  366,  40  U.  S.  (L.  ed.)  525). 
49  Atl.  331,  52  L.R.A.  414.  2.  See  Trial. 

20.  See  supra,  par.  180  et  seq.  3.  Scott    v.    Scott,    [1913]    A.    C. 
1.  Rigney  v.  Rigney,  127  N.  Y.  408,    (Eng.)  417,  Ann.  Cas.  1913E  614  and 

28  N.  E.  405,  24  A.  S.  R.  462  (this  note, 
case,  announcing  the  practice  in  New 
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of  the  courts  construing  statutes  requiring  that  such  a  trial  must  be 
had  in  open  court,  imply  as  much ;  *  and  the  power  of  the  legisla- 
ture to  authorize  the  hearing  of  divorce  cases  in  camera  has  been 
expressly  upheld.  It  has  been  held  that  a  statute  declaring  that 
in  an  action  for  divorce  the  court  may  direct  the  trial  to  be  private,, 
and  may  exclude  all  persons  other  than  the  parties,  their  witnesses, 
and  the  officers  of  the  court,  and  may  during  the  examination  of  one 
witness  exclude  all  others,  does  not  authorize  the  court  to  make  an 
order  that  no  public  report  or  publication  of  any  character  of  the 
testimony  in  liie  case  be  made,  and  a  person,  not  a  party  to  the 
action  nor  a  witness  therein,  cannot  be  punished  for  contempt  of 
court  for  his  violation  of  such  order  by  publishing  a  fair  and  tru« 
report  of  such  testimony.*  The  trial  of  divorce  cases,  it  is  obvious 
from  a  consideration  of  the  origin  and  character  of  divorce  pro- 
ceedings generally,*  must,  in  the  absence  of  statutory  changes  to 
the  contrary,  be  by  the  court  and  not  by  jury ;  but  it  has  been  held 
under  a  statute  providing  that  in  all  divorce  cases  where  the  defend- 
ant shall  appear  and  deny  the  charges  alleged  they  shall  be  tried 
by  a  jury,  a  verdict  by  a  jury  in  a  contested  case  is  an  absolute  essen- 
tial as  a  prerequisite  for  a  divorce.' 

232.  Dismissals. — ^As  in  civil  actions  generally,  it  is  the  well  estab- 
lished rule  that  the  complainant  in  divorce  proceedings  may  as  a 
matter  of  right  dismiss  his  or  her  bill  or  complaint  without  the  con- 
sent of  the  defendant;  *  and  it  has  been  held  that  either  party  who 
has  asked  for  a  divorce  may  withdraw  the  demand  at  any  time  before 
the  decree  is  entered,  and  that  after  such  withdrawal  the  court  has 
no  authority  to  grant  a  divorce  in  favor  of  such  party.*  .There  is, 
however,  authority  for  the  position  that  the  rule  which  governs  in 
ordinary  cases  is  not  to  be  strictly  applied  in  divorce  proceedings. 
The  rights  of  the  parties  to  the  record  are  not  alone  to  be  consid- 
ered, since  the  public  is  to  be  regarded  as  a  quasi  party  and  must  be 
so  treated  by  the  court.  For  this  reason  the  court  is  invested  with  a 
wider  discretion  in  the  control  of  such  cases  than  of  others,  and 
may  when  the  public  interest  so  requires  deny  the  right  to  dismiss.** 
On  the  other  hand,  where  it  is  apparent  that  an  attempt  is  being 
made  to  use  the  forms  of  the  law  of  divorce  for  immoral,  vindictive 

4.  Note:  Ann.  Cas.  1913E  639,         95  N.  E.  345,  Ann.  Gas,  1912D  341, 

5.  In  re  Shortridge,  99  Cal.  526,  34  35  L.R.A.(N.S.)  1158;  HiUman  v. 
Pac.  227,  37  A.  S.  R.  78,  21  LJl.A.  Hillman,  42  Wash.  595,  85  Pac.  61, 
755.  See  Coittempt,  vol.  6,  p.  510  et  114  A.  S.  R.  135.  See  Dismissal, 
seq.  as  to  contempt  for  certain  publi-  DiscoNTiinrAKCB  aks  Nonsuit,  ante, 
cations  and  reports  of  court  proceed-  p.  193. 

ings;  and  see  also  Newspapers.  9.  Milliman   v.   Milliman,  45   Colo. 

6.  See  supra,  par.  2, 199.  291, 101  Pac.  58, 132  A.  S,  R.  181,  22 

7.  Johnson  v.  Johnson,  22  Colo.  20,  L.R.A.(N.S.)  999  and  note. 

43  Pac.  130,  55  A.  S.  R,  113.  10.  Notes:  22  L.R.A.(N.S.)  999;  35 

8.  Thomas  v.  Thomas,  250  III.  354,  L.R.A.(N.S.)  1158. 
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or  fraudulent  purposes,  the  court  may  ex  mero  motu,  in  the  exercise 
of  a  proper  and  legal  discretion,  deny  relief  and  dismiss  the  pro- 
ccedings.ii  If  the  defendant  has  filed  a  cross  bill  or  counterclaim 
whereby  he  or  she  asks  for  affirmative  relief,  such  as  a  counter  divorce, 
the  complainant  cannot  of  course  by  a  dismissal  affect  the  defend- 
ant's right  to  be  heard  on  the  cross  bill ;  **  but  if  the  cross  bill  is 
filed  purely  as  a  matter  of  defense  and  not  for  affirmative  relief,  the 
complainant's  right  of  dismissal  still  exists.**  It  has  been  held  in 
an  action  brought  by  a  wife  for  divorce,  that  the  court  may  require 
the  husband  to  pay  the  reasonable  expenses  of  the  wife  in  the  prose- 
cution or  defense  of  the  action,  and  that  she  may  enter  into  a  stip- 
ulation for  the  dismissal  of  the  action  without  the  consent  of  her 
attorneys.**  The  mere  filing  by  the  attorney  of  the  complainant 
of  a  paper  reciting  that  the  proceedings  are  dismissed  does  not,  with- 
out the  entry  of  an  order  of  dismissal,  operate  as  a  dismissal  so  as 
to  deprive  the  court  of  further  jurisdiction  in  the  matter.  Such  a 
paper  is  regarded  as  merely  an  order  or  request  for  a  dismissal.*' 
233.  Continuances. — It  is  recognized  that  the  trial  court  should 
be  most  liberal  in  granting  continuances  in  divorce  cases  because 
the  public  as  well  as  the  parties  to  the  action  are  interested  in  the 
result  of  the  suit,  and  the  public  interest  demands  that  both  the 
plaintiff  and  the  defendant  should  have  full  opportunity  to  present 
all  of  their  evidence.*'  It  is  also  a  well  settled  general  rule  in  civil 
actions  that  applications  for  continuances  are  addressed  to  the  sound 
discretion  of  the  trial  court,  and  its  actions  will  not  be  disturbed 
unless  the  record  affirmatively  shows  that  it  abused  its  discretion.*' 
While  the  trial  court  should  be  most  liberal  in  granting  continu- 
ances in  divorce  cases,  because  of  the  public  interest,  th^  person  mov- 
ing for  a  continuance  nmst  be  held  to  the  exercise  of  good  faith  and 
diligence,  and  cannot  be  heard  to  complain  because  of  the  refusal 
of  his  motion  if  the  failure  to  present  his  case  results  from  an  attempt 

11.  Hyser  v.  Hyser,  53  Colo.  199,  v.  Hillman,  42  Wash,  595,  85  Pac.  61, 
124  Pac.  346,  Ann.  Cas.  1914B  356;   114  A.  S.  R.  135. 

Dennis  v.  Dennis,  68  Conn.  186,  36  Note:  36  L.R.A.(N.S.)  1001. 

Atl.  34,  57  A.  S.  R.  95,  34  L.R.A.  15.  Barnes  v.  Barnes,  95  Cal.  171, 

449 :  Hancock  v.  Hancock,  55  Fla.  680,  30  Pac.  298,  16  L.R.A.  660.    See  also 

45  So.  1020,  15  L.R.A.(N.S.)  670.  Dismissal,  Discontinuance  and  Non- 

12.  See  supra,  par.  226,  as  to  the  suit,  ante,  p.  197. 

right  to  file  a  cross  bill  or  claim  for  a  16.  Barnes  v.  Barnes,  95  Cal.  171, 

counter  divorce.  30  Pac.  298,  16  L.R.A.  660;  Hyser  v. 

13.  Thomas  v.  Thomas,  250  111.  354,  Hyser,  53   Colo.  199,  124   Pac.   346, 
95  N.  E.  345,  Ann.  Cas.  1912B  344,  35  Ann.  Cas.  1914B  356  and  note. 
L.R.A.(N.S.)  1158.  17.  Note:  Ann.  Cas.  1914B  359.    Se« 

14.  Keefer  v.  Keefer,  140  Ga.  18,  as  to  the  rule  generally,  Appeals,  voL 
78  S.  E.  462,  46  L.R.A.(N.S.)  527;  2,  p.  211  et  seq.;  and  see  also  CON- 
Peterson  v.  Peterson,  76  Neb.  282,  107  tinuances,  vol.  6,  p.  544. 

N.  W.  391,  124  A.  S.  R.  812;  Hillman 
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to  subordinate  the  business  of  the  court  to  his  own  business  engage- 
ments and  convenience.**  Still  an  appellate  court  in  view  of  the 
interest  of  the  public  should  not  hesitate  in  a  proper  case  to  reverse 
a  decree  of  divorce  for  the  complainant  for  abuse  of  discretion  on 
the  part  of  the  trial  court  in  denying  a  continuance.** 

234.  Findings.— The  general  rules  of  practice  apply,  in  the  absence 
of  some  special  statute,  to  the  findings  in  divorce  cases.*"  While 
the  practice  of  drawing  full  and  explicit  findings  upon  every  issue 
is  to  be  encouraged,  there  are  cases  where  no  interest  would  be  thus 
served.  The  omission  may  be  excused  where  the  findings,  although 
drawn  with  all  the  modesty  chaste  expression  permits,  would*  yet  make 
a  record  that  might  stand  to  shame  the  victim  of  a  hapless  marriage. 
The  appellate  court  should  give  the  findings  of  the  trial  court  a 
liberal  construction  in  determining  whether  they  justify  the  decree 
of  divorce  granted.*  A  judgment  of  divorce  is  not  rendered  void 
by  the  mere  absence  of  findings;*  and  in  case  of  default  findings 
are  not  necessary,  where  there  is  provision  of  statute  that  in  such 
case  they  shall  form  a  part  of  the  judgment  roll.' 

235.  New  Trial. — Neither  reason  nor  pubHc  policy  demands  that 
actions  for  divorce  should  be  exempt  from  the  general  law  applicable 
to  new  trials.*  As  in  other  cases,  to  sustain  an  application  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  several  requisites 
must  concur  and  be  shown  to  the  court.  There  must  be  reasonable 
diligence.  The  evidence  must  be  material  to  the  issue  formed  by  the 
pleadings,  discovered  since  the  trial,  and  not  merely  cumulative  or 
matter  of  impeachment.*  It  is  clear  that  a  new  trial  will  not  be 
granted  to  the  plaintiff  on  the  ground  of  newly  discovered  evidence, 
if  such  evidence  relates  to  a  ground  of  divorce  not  alleged  in  petition.* 
The  insanity  of  the  defendant  in  a  suit  to  annul  a  marriage,  a  guard- 
ian ad  litem  haVing  been  appointed  for  her,  does  not,  it  has  been 
held,  afford  a  ground  for  a  new  trial  under  a  statute  authorizing  the 
court  to  grant  a  new  trial  for  unavoidable  casualty  or  misfortune 
preventing  the  party  from  prosecuting  or  defending,  since,  even  if 
it  be  conceded  that  unsoundness  of  mind  is  a  casualty  or  misfortune 

18.  Barnes  v.  Barnes,  95  Cal.  171,  Pac.  923,  19  Pac.  431,  11  A.  S.  R. 
30  Pac.  298,  16  L.R.A.  660.  267,  1  L.RJL.  567. 

19.  Hyser  v.  Hyser,  53  Colo.  199,  4.  Newcomb  v.  Newcomb,  13  Bush 
124  Pac.  346,  Ann.  Cas.  1914B  356.  (Ky.)  544,  26  Am.  Rep.  222. 

20.  See  generally,  Trial.  5.  Whise  v.  Whise,  36  Nev.  16,  131 

1.  Bloom  V.  Bloom,  57  Wash.  23, 106  Pac.  967,  44  L.R.A.(N.S.)  689;  Reeves 
Pac.  197,  135  A.  S.  B.  965.  v.  Reeves,  24  S.  D.  435,  123  N.  W. 

2.  Estate  of  Cook,  77  Cal.  220,  17  869,  25  L.B.A.(N.S.)  574;  Pinkard  v. 
Pae.  923,  19  Pac.  431,  11  A.  S.  R.  Pinkard,  14  Tex.  356,  65  Am.  Dee. 
267,  1  L.R.A.  567;  Cizek  v.  Cizek,  69  129. 

Neb.  797,  96  N.  W.  657,  99  N.  W.  28,  6.  Pinkard  v.  Pinkard,  14  Tex.  356, 
6  Ann.  Cas.  464.  65  Am.  Dec  129. 

S.  Estate  of  Cook,  77  Cal.  220,  17 
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within  the  statute,  it  does  not  prevent  a  defense  by  the  guardian  ad 
litem.'  Furthermore,  it  has  been  held  that  the  death  of  an  insane 
spouse  against  whom  a  judgment  had  been  rendered  during  her  life- 
time terminates  her  disability  for  the  purposes  of  statutes  requiring, 
in  effect,  that  a  petition  for  a  new  trial  on  the  ground  of  fraud  must 
be  made  within  a  year  after  the  removal  of  the  disability.* 

XII.  Evidence  and  Witnesses 

236.  In  General. — ^In  discussing  the  particular  grounds  for  divorce 
or  annulpaent  of  marriage,  matters  of  evidence  relating  especially 
thereto  have  been  heretofore  treated.  It  is  proposed  in  this  sub- 
division to  note  the  application  of  certain  general  principles  of  evi- 
dence to  actions  for  divorce  or  annulment.  For  a  more  general  treatr 
ment  of  such  principles,  reference  is  made  to  other"titles  of  this  work.* 
The  conception  that  a  proceeding  for  divorce  is  purely  a  civil  as 
distinguished  from  a  criminal  proceeding,  in  spite  of  the  necessity 
imposed  on  the  complainant  in  many  cases  of  proving  a  crime  in 
order  to  obtain  a  decree,  has  led  the  courts  to  apply  the  rule  of  evi- 
dence that  applies  in  all  civil  actions  as  to  the  degree  of  proof  required. 
Consequently,  it  has  generally  been  held  that  in  a  proceeding  for  a 
divorce,  a  preponderance  of  the  evidence  is  sufficient  to  establish  the 
issue  and  tiie  charge  need  not  be  proved  beyond  a  reasonable  doubt.** 
In  some  instances,  as  in  the  case  of  adultery  for  example,  the  conduct 
of  the  defendant  relied  on  as  ground  for  divorce  may  alsQ  constitute 
a  criminal  offense.  In  a  case  where  a  defendant  sought  to  interpose 
his  acquittal  of  the  crime  in  defense  of  the  divorce  proceedings,  it 
has  been  held  that  such  an  acquittal  is  not  conclusive  on  the  plain- 
tiff that  the  defendant  was  not  guilty  of  such  conduct;  **  and  in  an 
action  where  adultery  was  the  ground  for  divorce,  it  has  been  held 
that  evidence  of  the  defendant's  conviction  for  bigamy  was  not  proof 
that  he  was  guilty  of  adultery  without  further  proof  of  carnal  knowl- 
edge.** A  bill  for  divorce  praying  discovery  from  the  defendant 
whether  she  has  not  since  her  marriage  committed  adultery  with  any 
person  whatever,  and  with  whom,  and  at  what  time  and  place,  and 

7.  Wood  V.  Wood,  136  la.  128,  113  145,  as  to  proof  of  consent  to  separa- 
N.  W.  492, 125  A.  S.  R.  223, 12  L.R.A.  tion  in  eases  based  on  the  ground  of 
(N.S.)  891.  desertion.     And   see   generally,    Evi- 

8.  Wood  V.  Wood,  136  la.  128,  113  dence;  Expert  and  Opinion  Evi- 
N.  W.  492, 125  A.  S.  R.  223, 12  L.R.A.  dence. 

(N.S.)  891.  10.  Ellett  v.  Ellett,  157  N.  C.  161, 

9.  See  supra,  par.  57,  as  to  proof  72  S.  E.  861,  Ann.  Cas.  1913B  1215 
of  insanity;  par.  68,  as  to  proof  of  and  note,  39  L.R.A.(N.S.)  1135;  Taft 
prenuptial  pregnancy;  par.  91,  as  to  v.  Taft,  80  Vt  256,  67  Atl.  703,  130 
proof  of  habitual  drunkenness;   par.  A.  S.  R.  984, 12  Ann.  Cas.  959. 
100-117,  as  to  evidence  of  adultery;  11.  Note:  21  Ann.  Cas.  1185. 

par.  118  et  seq.,  as  to  cruelty;  par.       12.  Note:  21  Ann.  Cas.  1186; 
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under  what  drcumstances,  is  demurrable.  The  rule  is,  that  a  defend- 
ant is  not  bound  to  accuse  himself  of  a  crime,  or  to  furnish  any  evi- 
dence whatever  which  shall  lead  to  any  accusation  of  that  nature;  and 
the  objection  lies  to  a  particular  interrogatory,  though  the  bill  be  in 
other  respects  unexceptionable.**  In  a  review  of  the  evidence  to  show 
desertion  as  a  ground  for  divorce,  it  has  been  said  that  the  burden  is 
on  the  plaintiff  to  show  wilful  desertion  or  abandonment  by  the 
defendant,  without  justifiable  cause,  and  that  the  evidence  thereof 
must  be  full  and  clear.**  Conformably  to  the  general  principles 
governing  as  to  the  burden  of  proof,  when  a  divorce  is  sought  by  the 
defendant  on  a  cross  bill,  his  or  her  right  thereto  must  be  proved 
the  same  as  though  in  an  original  suit.*'  The  general  rule  that  in 
any  contested  case,  if  the  whole  evidence,  no  matter  by  whom  intro- 
duced, supports  the  verdict,  the  case  will  not  be  reversed  because  the 
defendant  supplied  a  missing  part  of  the  plaintiff's  proof,  has  been 
applied  in  an  action  for  divorce  where  the  evidence  supplied  by  the 
defendant  was  as  to  the  necessary  residence  of  the  plaintiff.** 

237.  Existence  or  Nonexistence  of  Marriage  Relation. — To  warrant 
a  decree  of  divorce  it  is  essential  that  the  marriage  relation  exist 
between  the  parties  upon  whom  the  decree  may  operate,*'  and  the 
existence  of  tiie  marriage  relation  must  be  proved  by  the  complain- 
ant by  a  preponderance  of  the  evidence.*'  Proof  of  marriage  by 
cohabitation  and  repute  may  be  made  in  a  suit  for  divorce  aa  well 
as  in  other  cases.**  In  such  an  action  evidence  that  the  plaintiff 
and  the  defendant  were  living  together  as  husband  and  wife,  and 
passed  as  such  in  the  community  in  which  they  lived,  creates  a 
presumption  of  marriage  which  is  sufficient  proof  thereof,  in  the 
absence  of  any  denial.**  The  marriage  may  be  shown  by  cohabita- 
tion and  repute  though  the  divorce  is  sought  upon  the  ground  of 
adultery ;  *  but  where  the  proof  relied  on  to  show  the  adultery  is 


■  13.  Marsh  v.  Marsh,  16  N.  J.  Eq. 
391,  84  Am.  Dec.  164. 

14.  Reynolds  v.  Reynolds,  68  W.  Va. 
15,  69  S.  E.  381,  Ann.  Cas.4912A  889. 

15.  Dawson  v.  Dawson,  57  W.  Va. 
520,  50  S.  E.  613,  110  A.  S.  R.  800. 

16.  Sedgwick  v.  Sedgwick,  50  Colo. 
164,  114  Pae.  488,  Ann.  Cas.  1912C 
653. 

17.  Jones  v.  Jones,  95  Ala.  443,  11 
So.  11,  18  L.R.A.  95;  Kilbnrn  v.  Kil- 
bnm,  89  Cal.  46,  26  Pae.  636,  23  A. 
S.  R.  447;  Hite  v.  Hite,  124  Cal.  389, 
57  Pae.  227,  71  A.  S.  R.  82,  45  L.R.A. 
793;  White  v.  White,  105  Mass.  325, 
7  Ajn.  Rep.  526;  Bardin  v.  Bardin,  4 
S.  D.  305,  56  N.  W.  1069,  46  A.  S.  R. 
791. 


Note:  96  A.  S.  R.  269. 

The  question  as  to  the  effect  of  the 
denial  of  the  marriage  relation  and  the 
necessity  for  proof  thereof  as  a  con- 
dition to  the  granting  of  temporary 
alimony  has  been  heretofore  discussed 
in  its  appropriate  place.  See  Ali- 
MONT,  vol.  1,  p.  898. 

18.  Hite  V.  Hite,  124  Cal.  389,  57 
Pae.  227,  71  A.  S.  R.  82,  45  L.R.A. 
793. 

19.  White  v.  White,  82  Cal.  427,  23 
Pae.  276,  7  UR.A.  799  and  note. 

20.  Honlton  v.  McGuirk,  122  La. 
359,  47  So.  681,  16  Ann.  Cas.  1117. 

h  White  v.  White,  82  Cal.  427,  23 
Pae.  276,  7  LJI.A.  799. 
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the  cohabitation  of  the  defendant  under  a  second  marriage,  there  is 
authority  for  the  position  that  since  the  second  marriage  would  have 
constituted  bigamy  if  there  had  been  a  prior  marriage  to  the  complain- 
ant, the  stronger  presumption  of  the  defendant's  innocence  of  crime 
overcomes  the  presumption  of  marriage  from  cohabitation  and  repute, 
and  proof  of  cohabitation  and  repute  merely  are  insufficient  to  prove 
the  marriage.*  Furthermore,  the  conviction  of  the  defending  spouse 
of  adultery  has  been  held  evidence  of  the  marriage  in  a  subsequent  • 
proceeding  by  the  other  spouse  for  divorce.*  Where  a  formal  mar- 
riage of  the  parties  in  good  faith  is  shown,  but  at  the  time  there 
was  a  legal  impediment,  such  as  an  existing  prior  marriage  of  one 
of  the  parties,  and  after  such  impediment  is  removed  the  parties 
continue  to  cohabit  as  man  and  wife,  this  would,  as  in  other  cases, 
show  a  valid  marriage.* 

238.  Witnesses;  Privileged  Communications. — When  parties  to 
actions  are  made  competent  witnesses  it  is  the  well  recognized  rule 
that  in  an  action  for  divorce  the  parties  are  competent  witnesses  to 
testify  in  their  own  behalf.  Where  the  statute  imposes  no  limita- 
tion, qualification  or  restriction  upon  the  competency  of  parties  to 
actions  as  witnesses,  the  courts  should  refrain  from  imposing  any 
unless  required  to  do  so  by  public  policy;  and  it  has  been  said  that 
no  principle  of  public  policy  requires  the  general  excliision  of  the 
parties  in  divorce  actions  from  testifying."  Instances  occur  where 
the  statute  provides  that  a  husband  or  wife  is  not  competent  to  testify 
against  the  other  upon  the  trial  of  an  action  founded  upon  a  charge 
of  adultery,  usually,  however,  with  an  exception  as  to  proof  of  mar- 
riage; but  it  has  been  held  under  such  a  statute  that  a  wife,  other- 
wise competent,  who  brings  an  action  against  her  husband,  based 
partly  upon  his  cruelty  in  circulating  against  her  unfounded  charges 
of  marital  infidelity,  is  not  precluded  from  testifying  to  the  falseness 
of  such  charges  by  the  fact  that  the  husband  files  a  counterclaim  in 
the  same  action,  in  which  he  makes  the  same  charges  against  her, 
and  seeks  affirmative  relief  therefor.  Her, right  so  to  testify  exists 
though  the  court  ultimately  decided  that  the  husband,  at  the  time 
of  circulating  the  charges,  acted  upon  information  he  believed  to  be 
true,  and  that  he  thereby  escaped  the  imputation  of  maliciously  mak- 

2.  White  ▼.  White,  82  Cal.  427,  23  R.  658,  6  Ann.  Cas.  483  and  note,  3 
Pac.  276,  7  L.R.A.  799  (citing  author-  Lil.A.(N.S.)  244. 

ity  to  this  effect).  5.  Chamberlain  v.  People,  23  N.  T. 

3.  Anderson  v.  Anderson,  4  Greenl.  85,  80  Am.  Dec.  255 ;  De  Meli  v.  D« 
(Me.)  100, 16  Am.  Dec.  237.  Meli,  120  N.  Y.  485,  24  N.  E.  996,  17 

4.  Eaton  v.  Eaton,  66  Neb.  676,  92  A.  S.  R.  652;  Gardner  v.  Gardner,  104 
N.  W.  995, 1  Ann.  Cas.  199,  60  L.».A.  Tenn.  410,  58  S.  W.  342,  78  A.  S.  B. 
605;  Chamberlain  v.  Chamberlain,  68  924. 

N.  J.  Eq.  736,  62  AU.  680,  111  A.  S. 
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ing  them.*  Under  the  general  principles  as  to  privileged  communica- 
tions between  husband  and  wife,  it  has  been  held  that  a  husband  will 
not  be  permitted  to  testify  as  to  a  private  conversation  with  his  wife 
respecting  proposals  for  her  return  to  his  home,  and  this  even  though 
there  was  no  abuse,  threat  or  assault.'  There  is  a  manifest  impro- 
priety of  calling  children  of  tender  age  to  testify  in  divorce  proceed- 
ings, and  such  practice  is  especially  revolting  where  they  are  called 
to  testify  on  an  issue  of  chastity.  It  has  been  held  in  such  a  case 
that  a  divorce  will  not  be  granted  on  the  testimony  of  very  young 
children  of  the  parties.' 

239.  Admissions  and  Confessions  of  Parties. — In  many  jurisdic- 
tions it  is  expressly  provided  by  statute  that  a  divorce  shall  not  be 
granted  on  the  mere  admission  or  confession  of  the  defending  spouse ;  • 
and  in  harmony  with  this  general  practice  the  rule  is  that  a  divorce 
cannot  be  granted  on  a  judgment  by  default  or  on  a  decree  pro  con- 
fesso,  without  proof  of  the  cause  for  divorce.*"  On  the  other  hand, 
although  the  policy  of  the  law  prohibits  a  decree  of  divorce  from 
being  granted  upon  the  admissions  or  confessions  of  the  parties  alone, 
they  are  not,  for  that  reason,  inadmissible  in  evidence  where  they 
have  been  voluntarily  made,  and  are  relevant.**  This  question  most 
frequently  arises  where  the  ground  for  divorce  is  adultery,  and  in 
this  aspect  is  discussed  in  connection  with  the  subject  of  adultery 
as  a  ground  for  divorce.** 

240.  Corroboration  of  Testimony  of  Parties. — ^While  in  the  absence 
of  statute  to  the  contrary  there  is  no  principle  of  law  which  pre- 
cludes the  granting  of  a  divorce  on  the  uncorroborated  testimony  of 
the  parties,**  at  the  present  time  it  is  expressly  provided  by  statute 
in  many  jurisdictions  in  this  country  that  no  divorce  shall  be  granted 
on  the  uncorroborated  testimony  of  a  party.**  The  requirement  as 
to  corroboration  has  been  held  to  extend  to  proof  of  the  necessary 

6.  De  Meli  v.  De  Meli,  120  N.  T.   fra,  par.  245  et  seq.,  as  to  the  effect 
485,  24  N.  E.  996,  17  A.  S.  R.  652.  of  and  practice  in  default  of  the  de- 

7.  Puller  V.  Fuller,  177  Mass.  184,  fending  spouse. 

58  N.  E.  588,  83  A.  S.  R.  273.  n.  Burke  v.  Burke,  44  Kan.  307, 

8.  Crowner   v.    Crowner,   44   Mich.  24  Pac.  466,  21  A.  S.  R.  283. 
180,  6  N.  W.  198,  38  Am.  Rep.  245       Note:  30  Am.  Dec.  547. 
and  note.  12.  See  supra,  par.  103. 

As  to  children  as  witnesses,  see  gen-       jj   Rabbins  v.  Robbins,  100  Mass. 

*"o"''i-TT*^^^-  p-  I,  «,        AT>^    150,  97  Am.  Dee.  91. 

9.  Richardson  V.  Richardson,  4  Port.       vf^.   .   i r>  ^   -in-ioD  in 

(Ala.)  467,  30  Am.  Dec.  538;  Trough       Note:  ^n.Cas.  1913B  10. 

V.  Trough,  59  W.  Va.  464,  53  S.  E.  f.^*' ^^'^^  ijo    q:^    9°.   ?'r  f 

630,  115  A.  S.  R.  940,  8  Ann.  Gas.  Cal-    665,   102   Pac.    927,   25    L.R.A. 

837.  4  L.R.A.(N.8.)  1185.  (N.S.)  45  and  note;  Wallace  v.  Wal- 

Note:  Ann.  Gas.  1913B  6.  lace,  137  la.  37,  114  N.  W.  527,  126 

10.  Burke  v.  Burke,  44  Kan.  307,  A.  S.  R.  253, 15  Ann.  Gas.  761 ;  Fjsher 
24  Pac.  466,  21  A.  S.  R.  283.  v.  Fisher,  95  Md.  314,  52  Atl.  898,  93 

Note:  Ann,  Gas,  1913B  7.    See  in-  A.  S.  R.  334;  Tuttle  v.  Tuttle,  21  N, 
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residence  of  the  complaining  spouse,*'  as  well  as  to  the  principal 
ground  or  basis  of  the  action.  For  instance,  where  the  ground  of 
divorce  is  desertion,  which  as  heretofore  shown  must  be  wilful  and 
with  intent  to  abandon,  the  testimony  of  the  complaining  spouse 
as  to  the  intent  of  the  defending  spouse  must  be  corroborated ;  **  and 
so  in  an  action  to  establish  such  conduct  on  the  part  of  the  hus- 
band as  will  not  only  justify  the  wife  in  leaving  her  home,  but  will 
convert  such  abandonment  into  ihe  husband's  desertion,  more  than 
the  uncorroborated  testimony  of  the  wife  should,  in  the  face  of  his 
denial,  be  required.*'  Where  cruelty  causing  mental  suffering  is  the 
ground  for  divorce,  it  is  held  that  if  misconduct  of  the  defending 
spouse  is  shown,  further  corroboration  of  the  testimony  of  the  com- 
plaining spouse  that  such  conduct  caused  mental  suffering  is  not 
required  other  than  such  corroboration  as  is  afforded  by  the  evi- 
dence showing  the  nature  and  circumstances  of  the  acts,  considered 
in  the  light  of  all  the  circumstances  of  the  case,  including  the  char- 
acter, temperament,  and  disposition  of  the  parties.**  If  corroboration 
of  the  testimony  of  the  complaining  spouse  is  required,  the  corrobo- 
rative testimony  need  not  in  itself  be  sufficient  to  prove  the  alleged 
ground  for  divorce,  as  any  other  rule  would  deprive  the  testimony 
of  the  complaining  spouse  of  any  practical  operative  effect;  nor  is 
it  required  that  the  testimony  of  the  complaining  spouse  be  corrob- 
orated upon  every  element  or  essential  of  his  or  her  cause  for  divorce. 
It  has  beerl  said  that  as  the  object  of  the  requirement  as  to  corrobora- 
tion is  to  prevent  collusion,  where  the  whole  case  precludes  any  possi- 
bility of  collusion  the  corroboration  need  be  very  slight.**  So  the 
question  whether  the  testimony  of  the  complaining  spouse  has  been 
sufficiently  corroborated  is  to  a  large  extent  a  question  of  fact ;  *"  and  it 
is  enough  if  the  facts  corroborated  are  sufficient  to  support  the  action 
and  justify  entry  of  a  decree  in  the  plaintiff's  favor.*  If  the  evi- 
dence introduced  by  the  defendant  tends  to  corroborate  the  testimony 
of  the  plaintiff,  this  will  remedy  the  failure  of  the  plaintiff  to  intro- 
duce the  necessary  corroborative  evidence.* 

D.  503,  131  N.  W.  460,  Ann.  Cas.  Cal.  665,  102  Pac.  927,  25  L.R.A. 
1913B  1  and  note.  (N.S.)  45  and  note. 

Notes:  34  A,  S.  R.  482;  Ann,  Cas.       19.  Tuttle  v.  Tuttle,  21  N.  D.  503, 
1913B  4.  131  N.  W.  460,  Ann.  Cas.  1913ii  1  and 

16.  Note:  25  L.R.A.(N.S.)  46.  note. 

18.  Note:  25  L.R.A.(N.S.)  46.    See  20.  Note:  Ana.  Cas.  1913B  9. 

supra,  par.  141,  142,  as  to  intent  to  1.  Note:  34  A.  S.  R.  482. 

abandon.  2.  Sedgwick  v.  Sedgwick,  50  Colo. 

17.  Herold  v.  Herold,  47  N.  J.  Eq.  164,  114  Pac.  488,  Ana.  Caa.  1912C 
210,  20  Atl.  375,  9  L.R.A.  696.  653. 

18.  MacDonald  v.   MacDonald,  155 
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XIII.   JlTDOKENT  OB  DeCREB 

General  Principles 

241.  Discretion  of  Court;  Right  to  and  Kind  of  Divorce;  Prohibi- 
tion against  Remarriage. — The  court  is  not  authorized  to  deny  a 
divorce  where  the  plaintiff's  evidence  adequately  establishes  his  or 
her  right  thereto.  Where  a  case  is  made  out  there  is  no  arbitrary 
power  to  grant  or  refuse  the  relief.*  And  the  legislature  has  power 
to  pass  an  act  giving  to  all  petitioners  for  divorce  the  right  to  apply 
for  an  absolute  or  a  limited  divorce  as  each  may  elect.  •  Such  an  act 
does  not  operate  unequally  or  impose  special  consequences  or  confer 
exclusive  privileges  upon  any  one.*  But  under  a  statute  providing 
that  divorces  may  be  granted  from  bed  and  board  or  from  the  bonds 
of  matrimony  it  has  been  held  that  it  was  not  intended  that  either 
should  be  indifferently  granted  according  as  the  prayer  of  the  appli- 
cant asked  for  one  or  tiie  other  modes  of  relief,  but  that  it  was  intended 
that  a  certain  discretion  should  be  exercised  by  the  courts  under  the 
special  circumstances  of  each  case,  pursuant  to  the  settled  principles 
of  the  common  law  as  applicable  to  this  class  of  cases.  The  true 
rule  was  declared  to  be  that  to  warrant  a  decree  for  an  absolute  divorce 
the  applicant  must  be  innocent  of  violation  of  the  marital  obliga- 
tions, and  that  where  there  are  circumstances  showing  a  disregard 
of  those  obligations,  though  not  carried  to  such  a  degree  as  itself  to 
constitute  a  ground  for  divorce,  the  decree  should  be  only  for  a  divorce 
from  bed  and  board.*  And  it  has  been  held  class  legislation  to  author- 
ize a  divorce  a  mensa  et  thoro  to  persons  having  conscientious  scruples 
against  divorces  a  vinculo  matrimonii,  when  persons  without  such 
scruples  are  allowed  only  absolute  divorces.*  Nor  has  the  court  any 
inherent  power  to  include  in  the  decree  a  prohibition  against  the 
remarriage  of  the  guilty  party.'  Even  under  a  statute  to  such  effect 
it  has  been  held  that  the  restrained  party  cannot  be  punished  for 
contempt  of  court  where  the  violation  of  the  inhibition  against  remar- 
riage occurs  in  another  state.*    In  this  connection  it  has  dso  been  held 

3.  Lewis  ▼.  Lewis,  167  Cal.  732, 141  7.  In  re  Crane,  170  Mich.  651,  136 
Pac.  367,  52  L.R.A.(N.S.)  673;  Orton  N.  W.  587,  Ann.  Gas.  1914A  1173,  40 
V.  Orton,  159  Mich.  236,  123  N.  W.  L.R.A.(N.S.)  765. 

1103,  134  A.   S.  R.  716,  26  L.R.A,       8.  In  re  Crane,  170  Mich.  651,  136 
(N.S.)  276.  N.  W.  587,  Ann.  Cas.  1914A  1173  and 

4.  Middleton  v.  Middleton,  54  N.  note,  40  L.R.A.(N.S.)  765  and  note. 
J.  Eq.  692,  33  Atl.  1065,  37  Atl.  1106,  See  infra,  par.  324  et  seq.,  as  to  the 
55  A.  S.  R.  602,  36  L.R.A.  221.  right  of  parties  to  remarry  and  ex- 

6.  Conant  v.  Conant,  10  Cal.  249,  traterritorial  effect  of  statutory  pio- 
70  Am.  Dec.  717.  hibition  against  remarriage. 

6.  Middleton  v.  Middleton,  54  N.  J.  See  Contempt,  vol.  6,  p.  502  et 
Eq.  692,  33  Atl.  10C5.  37  Atl.  1106,  seq.,  as  regards  the  disobedience  •£ 
55  A.  S.  R.  602,  36  L.R.A.  221.  order  of  court  as  contempt. 
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that  a  party  to  a  divorce  who  goes  into  another  jurisdiction  and  remar- 
ries in  violation  of  the  prohibition  may  nevertheless  maintain  a  suit 
for  a  divorce  against  the  party  to  the  second  marriage  in  the  courts 
of  the  state  in  which  he  was  prohibited  from  remarrying  by  the  decree 
in  the  first  divorce  proceedings.  Nor,  it  is  held,  is  it  a  valid  objec- 
tion that  the  plaintiff  is  in  contempt  of  court  for  marrying  in  viola- 
tion of  the  decree  entered  in  a  prior  action  against  him,  nor  obligatory 
on  the  court  to  deny  the  plaintiff  its  equitable  relief  when  he  comes 
therein  and  asks  to  be  relieved  from  the  obligation  which  he  has 
assumed  contrary  to  its  express  command.*  When  the  court,  without 
authority  so  .to  do,  embodies  in  the  decree  the  statutory  prohibition 
against  remarriage,  the  violation  of  such  prohibitory  order  does  not 
render  the  party  liable  as  for  contempt.** 

242.  Entry  of  Judgment  and  Time  of  Operation. — There  is  author- 
ity for  the  position  that  the  marriage  relation  is  not  dissolved  until 
the  judgment  is  entered.**  Under  this  doctrine  it  has  been  held  that 
marriage  as  an  element  of  adultery  is  not  established  by  proof  of  an 
attempted  marriage  to  a  divorcee  after  order  for,  but  prior  to,  entry 
of  the  judgment  for  divorce.**  On  the  other  hand,  in  pursuance  of 
the  general  rule  as  to  judgment  and  decrees,  it  has  been  held  that  a 
judgment  of  divorce  becomes  effective  at  the  time  of  its  rendition, 
though  it  is  not  entered  by  the  clerk  until  a  subsequent  date,**  and 
that  after  being  signed  by  the  judge  and  filed  with  the  clerk  the 
judgment  was  binding  on  the  parties  and  their  privies,  though  not 
entered  by  the  clerk,  as  in  either  case  the  clerk  could  not  by  his  fail- 
ure to  perform  a  ministerial  duty  abridge  the  rights  of  the  parties 
interested.**  Also,  in  the  absence  of  statute  to  the  contrary,  a  judg- 
ment of  divorce  has  been  considered  as  rendered  so  as  to  fix  the  riglits 
of  the  parties  when  the  court  pronounces  its  decision,  no  writing 
signed  by  the  judge  being  deemed  to  be  necessary.*'  Under  this 
general  power  to  order  the  recording  and  enrolment  of  judgments  and 
decrees  nunc  pro  tunc  the  court  may  order  the  decree  or  judgment  in 
a  divorce  action  to  be  so  recorded  and  enrolled,*'  and  a  judgment  of 
divorce  rendered  in  favor  of  a  party  during  his  or  her  life  may  be 
entered  even  after  his  or  her  death.*'    It  has  been  held  to  be  the  duty 

9.  Thorp  V.  Thorp,  90  N.  Y.  602,  43  16  Pac.  887,  7  A.  S.  R.  146. 

Am.  Rep.  189.  15.  Estate  of  Cook,  77  Cal.  220,  17 

10.  People  V.  Prouty,  262  lU.  218,  Pac.  92.3,  19  Pac.  431, 11  A.  S.  R.  267, 
104  N.  E.  387,  Ann.  Cas.  1915B  155  1  L.R.A.  567. 

and  note,  51  L.R.A.(N.S.)   1140.  16.  Estate  of  Cook,  77  Cal.  220,  17 

11.  State  V.  Eaton,  85  Wis.  587,  55  Pac.  923, 19  Pac.  431, 11  A.  S.  R.  267, 
N.  W.  890,  39  A.  S.  R.  867.  1  L.R.A.  567;  In  re  Austin,  173  Mich. 

12.  State  V.  Eaton,  85  Wis.  587,  55  47,  138  N.  W.  237,  Ann.  Cas.  1914D 
N.  W.  890,  39  A.  S.  R.  867.  749. 

13.  Estate  of  Cook,  77  Cal.  220,  17  17.  Estate  of  Cook,  77  Cal.  220.  17 
Pac.  923, 19  Pac.  431, 11  A.  S.  R.  267,  Pac.  923, 19  Pac.  431, 11  A.  S.  R.  267, 
1  L.R.A.  567.  1  L.R.A.  567. 

14.  Estate  of  Newman,  75  Cal.  213, 
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of  the  court  to  have  the  judgment  entered  no  matter  by  whom  its 
attention  is  called  to  the  subject,  and  therefore  the  fact  that  it  was 
ordnered  to  be  entered  on  the  motion  or  request  of  a  person  not  a 
party  to  the  divorce  proceeding  was  immaterial.**  In  so  far  as  the 
effect  of  the  judgment  to  dissolve  the  marriage  relation  is  concerned 
no  notice  to  the  defendant  .of  its  entry  is  required.**  The  judgment 
does  not  relate  back  but  takes  effect  as  a  dissolution  of  the  marriage 
relation  only  from  the  date  of  its  entry.*"  Where,  therefore,  a  mort- 
gage of  the  homestead  by  the  husband  without  the  joinder  of  the  wife 
is  prohibited  by  statute  and  void,  it  is  not  validated  merely  by  a  subse- 
quent decree  of  divorce  secured  by  the  wife.*  So  also,  where  the  statute 
provides  for  the  rendition  only  of  a  judgment  which  dissolves  the  mar- 
riage relation  but  provides  further  that  until  the  time  for  an  appeal 
has  elapsed  or  while  an  appeal  is  pending  neither  party  shall  have 
capacity  to  remarry,  it  has  been  held  that  the  judgment  does  not  have 
the  effect  of  dissolving  the  marriagp  relation  at  the  time  it  is  ren- 
dered but  only  after  the  time  for  appeal  has  elapsed,  and  that  there- 
fore Hie  remarriage  of  one  of  the  parties  before  the  expiration  of 
such  period  is  invalid.*  This  has  been  held  true  of  a  marriage  con- 
tracted in  another  state  or  country.* 

243.  Modification. — As  a  general  rule  a  final  judgment  is  conclu- 
sive both  as  to  the  relief  granted  and  as  to  the  relief  denied  or  with- 
held, and  on  its  entry  the  jurisdiction  of  the  court  over  the  subject 
matter  and  the  parties  is  exhausted  unless  preserved  in  the  mode 
authorized  by  statute.  Hence  any  further  judgment  or  order  materi- 
ally varying  the  first  judgment  is  a  nullity.*  This  rule  has  been 
appHed  in  divorce  proceedings.*  But  a  judgment  of  divorce  comes 
also  within  the  rule  that  a  court  has  full  control  over  its  judgments 
and  may  modify  the  same  at  any  time  during  the  term  within  which 
they  are  rendered.*  It  has  been  held  that  a  divorce  decree  fixing 
the  custody  of  a  child  is  final  on  the  conditions  then  existing 
and  should  not  be  changed  afterwards  except  on  altered  conditions 

18.  Estate  of  Cook,  77  Cal.  220,  17  L.R.A.  863;  Smith  v.  Fife,  4  Wash. 
Pac.  923, 19  Pac.  431, 11  A.  S.  R.  267,  702,  30  Pac,  1059,  17  L.B-A..  573  and 
1  L.R.A,  567.  note. 

19.  Estate  of  Cook,  77  Cal.  220,  17  3.  McLennan  v.  McLennan,  31  Ore. 
Pac.  923, 19  Pac,  431, 11  A.  S.  R.  267,  480,  50  Pac.  802,  65  A.  S.  B.  835,  38 
1  L.R.A.  567.  L.R.A.  863. 

20.  Alt  V.  Banholzer,  39  Minn.  511,      4.  See  Judgments. 

40  N.  W.  830,  12  A.  S.  R.  681;  Van       5.  Wliite  v.  White,  130  Cal.  597,  62 

Cleaf  V.  Bums,  118  N.  Y.  549,  23  N.  Pac.  1062,  80  A.  S.  R.  150;  Living- 

E.  881,  16  A.  S.  R.  782  and  note.        ston  v.  Livingston,  173  N.  Y.  377,  66 

Note:  39  A.  S.  R.  869.  N.  E.  123,  93  A.  S.  R.  600,  61  LJI.A. 

1.  Alt  V.  Banholzer,  39  Minn.  511,  800. 

40  N.  W.  830,  12  A.  S.  R.  681.  6.  Weber  v.  Weber,  153  Wis.  132, 

2.  McLennan  v.  McLennan,  31  Ore.  140  N.  W.  1052,  Ann.  Cas.  1914D  593^ 
480,  50  Pac.  802,  65  A.  S.  R.  835,  38  45  L.R.A.(N.S.)  875. 
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or  material  facts  previously  unknown,  the  welfare  of  the  child  being 
always  considered ; '  and  under  a  statute  permitting  changes  in  divprce 
decrees  in  respect  to  the  disposal  of  children  or  distribution  of  prop- 
erty it  has  been  held  that  such  changes  can  only  be  made  in  the 
action  in  which  the  divorce  was  granted.*  The  modification  of  judg- 
ments of  divorce  are  usually  sought  with  regard  to  permanent  ali- 
mony, in  which  aspect  the  subject  is  fully  discussed  in  another  article.* 
244.  Proof  of  Divorce. — In  the  adjustment  of  property  rights 
dependent  on  the  marriage  of  a  person  shown  to  have  been  previously 
married  a  divorce  between  the  parties  to  the  first  marriage  will  gen- 
erally be  presumed  if  such  presumption  is  necessary  in  order  to 
remove  the  impediment  of  the  former  marriage.^"  This  presump- 
tion has  been  indulged  prima  facie  in  favor  of  a  wife  as  the  plaintiff 
in  an  action  for  the  death  of  her  husband  as  against  the  defendant's 
contention  that  the  deceased  was  a  married  man  at  the  time  of  his 
alleged  marriage  to  the  plaintifiF.**  But  where  it  was  to  the  plain- 
tiflF's  interest  to  disprove  the  dissolution  of  a  former  marriage,  as 
where  a  woman  seeks  a  distributive  share  as  the  wife  of  the  decedent 
notwithstanding  that  they  had  long  lived  apart  and  both  had  mar- 
ried again,  it  was  held  that  the  plaintiff  had  the  burden  of  proving 
that  she  was  never  divorced  from  the  decedent.**  And  so  also,  where 
notwithstanding  the  subsequent  marriage  of  both  parties  the  wife 
claimed  and  conveyed  property  as  the  husband's  heir,  her  previous 
admission  that  she  had  procured  a  divorce  from  him  before  the  second 
marriage  took  place  was  admitted  in  favor  of  his  second  wife  as 
against  the  grantee.*'  But  the  presumption  of  the  divorce  necessary 
to  sustain  the  second  marriage  is  not  conclusive,**  and  it  has  been 

7.  Cariens  v.  Cariens,  50  W.  Va.  note;  Alabama,  etc.,  R.  Co.  v.  Beards- 
113,  40  S.  E.  335,  55  L.R.A.930.  ley,  79  Miss.  417,  30  So.  660,  89  A.  S. 

8.  Karren  v.  Karren,  25  Utah  87,  69  R.  660;  In  re  Rash,  21  Mont  170,  53 
Pac.  465,  95  A.  S.  R.  815,  60  L.R  Jl.  Pac.  312,  69  A.  S.  R.  649. 

294.  Note:  14  L.R.A.  543. 

9.  See  Alimony,  vol.  1,  p.  946  et  seq.      11.  Alabama,  etc.  R.  Co.  ▼.  Beards- 
See  also  Weber  v.  Weber,  153  Wis.  ley,  79  Miss.  417,  30  So.  660,  89  A.  S. 

132, 140  N.  W.  1052,  Ann,  Gas.  1914D  R.  660. 

593,  45  L.R.A.(N.S.)   875  and  note,  12.  In  re  Rash,  21  Mont  170,  53 

as  to  modification  of  a  decree  for  all-  Pac.  312,  69  A.  S.  R.  649. 

mony  because  of  subsequent  miscon-  13.  Edgar  v.  Richardson,  33   Ohio 

duct  of  former  wife.  St.  581,  31  Am.  Rep.  571. 

10.  Hunter  v.  Hunter,  111  Cal.  261,  14.  Smith  v.  Fuller,  138  la.  91,  115 
43  Pac.  756, 52  A.  S.  R.  180, 31  L.R.A.  N.  W.  912,  16  L.R.A.(N.S.)  98  and 
411;  Potter  v.  Clapp,  203  111.  592,  68  note;  Turner  v.  Williams.  202  Mass. 
N.  E.  81,  96  A.  S.  R.  322;  Blanehard  500,  89  N.  E.  110, 132  A.  S.  R.  511,  24 
V.  Lambert,  43  la.  228,  22  Am.  Rep.  L.R.A.(N.S.)  1199;  WiUiams  v.  Wil- 
245;  Smith  v.  Fuller,  138  la.  91,  115  Hams,  63  Wis.  58,  23  N.  E.  110,  53  Am. 
N.  W.  912,  16  L.RA.(N.S,)   98  and  Rep.  253. 
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held  to  be  rebutted  by  failure  to  find  any  record  of  the  divorce  in  the 
counties  where  it  should  have  been  granted.*' 

Judgment  by  Default  or  Pro  Conjeaao 

245.  In  General.— The  default  of  the  defendant  or  the  taking  of 
the  bill  pro  confesso  amounts  to  very  little  as  regards  the  plaintiff's 
recovery  of  a  judgment  or  decree  for  divorce.  The  interest  of  the 
public  in  divorce  cases  is  such  that  the  courts  proceed  with  practically 
the  same  formality  as  though  the  action  were  being  contested  by  the 
defendant,  and  do  not  grant  a  divorce  unless  the  plaintiff's  proof  ^ows 
that  he  or  she  is  entitled  thereto.**  Statutes  in  many  jurisdictions 
expressly  provide  that  no  divorce  can  be  granted  on  the  mere  default 
of  the  defendant  but  that  the  court  shall  in  all  such  cases  require 
proof  of  the  facts  alleged.*'  But  the  effect  of  such  provisions  is  not 
to  raise  "issues  of  fact,"  nor  to  constitute  the  taking  of  proof  submit- 
ted by  the  plaintiff  in  cases  where  the  defendant  has  not  answered 
a  "trial,"  as  those  terms  are  used  in  the  provisions  relating  to  new 
trials.  Such  an  issue  arises  only  where  a  material  averment  of  fact 
is  made  on  the  one  side  and  is  controverted  upon  the  other.**  Where 
the  complaint  or  bill  does  not  state  a  sufficient  ground  for  a  divorce, 
the  court  after  the  default  of  the  defendant  may  of  its  own  motion 
refuse  to  proceed  further  therein  and  dismiss  the  proceedings.**  If 
the  defendant's  attorney  enters  an  appearance  and  files  an  answer 
bis  subsequent  withdrawal  thereof  in  bad  faith  and  without  notice 
to  his  client,  because  his  fees  have  not  been  paid,  does  not  leave  the 
defendant  in  deiFault  for  want  of  an  answer,  for  such  attempted  with- 
drawal is  without  authority.  The  answer  still  stands,  and  will  con- 
tinue to  stand  until  it  is  lawfully  withdrawn  or  the  case  is  regularly 
tried,**  but  it  has  been  held  that  the  fact  that  the  judgment  is  ren- 
dered on  default  entered  before  the  time  allowed  the  defendant  to 
answer  has  expired  renders  the  judgment  merely  erroneous  and  not 
void,  so  that  it  can  be  attacked  only  on  motion  or  by  appeal,  and  by 
only  the  parties  in  interest.* 

16.  Smith' V.  Fuller,  138  la.  91,  115  115  A.  S.  R.  940,  8  Ann.  Cas.  837,  4 

N.  W.  912,  16  L.R.A.(N.S.)   98  and  L.R.A.(N.S.)  1185. 

note.  18.  Foley  v.  Foley,  120  Cal.  33,  52 

16.  Lewis  V.  Lewis,  167  Cal.  732, 141  Pac.  122,  65  A.  S.  R.  147, 

Pac.  367,  52  L.R.A.(N.S.)  675;  Han-  19.  Hancock   v.   Hancock,   55   Fla. 

cock  V.  Hancock,  55  Fla.  680,  45  So.  680,  45  So.  1020, 15  L.R~A.,(N.S.)  670. 

1020,  15  L.R.A.(N.S.)  670;  People  v.  20.  NicheUs  v.  Nichells,  5  N.  D.  125, 

Case,  241  lU.  279,  89  N.  E.  638,  25  64  N.  W.  73,  57  A.  S.  R.  540, 33  L.R.A. 

L.RA.(N.S.)  578.  515. 

17.  Foley  v.  Foley,  120  Cal.  33,  52  1.  Estate  of  Newman,  75  Cal.  213, 16 
Pac.  122,  65  A.  S.  R.  147;  Trough  v.  Pac.  887,  7  A.  S.  R.  146. 

Trough,  59  W.  Va.  464,  53  S.  E.  630, 
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246.  Setting  Aside  Default. — ^A  defendant  has  not  the  right  to  have 
his  default  set  aside  as  a  matter  of  right.  The  court  exercises  a  dis- 
cretion in  the  matter  *  and  may  refuse  to  act  except  on  the  condition 
that  the  defendant  comply  with  a  previous  order  requiring  him  to 
pay  alimony.*  On  the  other  hand,  if  the  defendant  is  not  in  fact 
in  default  but  nevertheless  the  court  enters  a  default  against  him,  he  is 
entitled  on  motion  seasonably  made  to  have  the  judgment  vacated 
as  a  matter  of  right,  as  where  the  default  is  occasioned  by  the  un- 
authorized act  of  the  defendant's  attorney  in  withdrawing  the  answer.* 
So  also  the  default  should  be  set  aside  when  it  is  due  to  excusable 
neglect.' 

Interlocutory  Judgrnent  or  Decree 

247.  In  General. — In  a  number  of  jurisdictions  the  statutes  require 
that  where  it  is  determined  that  the  plaintiff  is  entitled  to  a  divorce 
an  interlocutory  judgment  or  decree  nisi  to  such  effect  shall  be  entered, 
and  that  a  final  judgment  or  decree  shall  not  be  entered  until  after 
the  lapse  of  a  certain  time.'  The  constitutionality  of  these  statutes  is 
upheld,'  divorce  suits  being  deemed  a  proper  subject  of  classification 
for  the  purpose  of  enacting  special  rules  of  practice  therein.*  So, 
though  the  constitution  confers  jurisdiction  on  a  certain  court  over 
suits  for  divorce,  the  statute  is  not  considered  violative  thereof,  but 
it  is  held  to  be  merely  an  exercise  of  the  general  legislative  power 
as  to  the  causes  for  which  a  divorce  may  be  granted  and  not  legisla- 
tion arresting  or  suspending  the  constitutional  jurisdiction  of  the  covirt. 
This  ruling  is  based  on  the  theory  that  as  the  right  to  a  divorce  is 
not  inherent  or  constitutional  but  statutory,  the  legislature  could 
repeal  the  law  authorizing  divorces  and  thus  effectually  prevent  the 
granting  of  any  divorces,  or  it  could  suspend  the  right  for  any  num- 
ber of  years  after  the  beginning  of  the  action  without  affecting  the 
jurisdiction  of  the  court.*  The  interlocutory  judgment  or  decree  does 
not  itself  dissolve  the  marriage  relation.  The  final  judgment  alone 
dissolves  the  marriage,  restores  the  parties  to  the  status  of  single  per- 
sons, and  permits  each  to  marry  again.**    The  property  rights  of  the 

2.  Bennett  v.  Bennett,  208  U.  S.  505,  7.  Deyoe  v.  Superior  Ct.,  140  Cal. 
28  S.  Ct.  356,  52  U.  S.  (L.  ed.)  590.  ■  476,  74  Pac.  28,  98  A.  S.  R.  73;  Gran- 

3.  Bennett  v.  Bennett,  208  U.  S.  505,  nis  v.  Superior  Ct.,  146  Cal.  245,  79 
28  S.  Ct.  356,  52  U.  S.  (L.  ed.)  590.  Pac.  891,  106  A.  S.  R.  23. 

4.  Nichells  v.  Niehells,  5  N.  D.  125,  8.  Deyoe  v.  Superior  Ct.,  140  Cal. 
64  N.  W.  73,  57  A.  S.  R.  540,  33  L.R.A.  476,  74  Pac.  28,  98  A.  S.  R.  73. 

515.  9.  Grannis  v.  Superior  Ct.,  146  Cal. 

6.  Simpkins  v.  Simpkins,  14  Mont.  245,  79  Pac.  891, 106  A.  S.  R.  23. 
386,  36  Pac.  759,  43  A.  S.  R.  641.  10.  Estate  of  Seiler,  164  Cal.  181, 

6.  Deyoe  v.  Superior  Ct.,  140  Cal.  128  Pac.  334,  Ann.  Cas.  1914B  109.T; 

476,  74  Pac.  28,  98  A.  S.  R.  73.  Fox  v.  Davis,  113  Mass.  255,  18  Am. 

Note:  65  Am.  Dec.  355.  Rep.  476;  Pratt  v.  Pratt,  157  Mass. 
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spouses  and  their  right  to  the  custody  of  the  children  may  be  fixed 
by  the  interlocutory  as  well  as  the  final  decree.  This  course  has  been 
deemed  preferable.** 

248.  Effect  of  Judgment  Violative  of  Statute. — Where  the  statute 
in  mandatory  terms  prohibits  the  entry  of  the  final  judgment  or  decree 
until  the  lapse  of  a  prescribed  time  after  the  interlocutory  judgment 
or  decree,  a  final  judgment  entered  immediately  would  be  void  in  so 
far  as  it  purported  to  operate  as  a  final  divorce,**  and  may  be  modi- 
fied by  the  court  on  motion  or  ex  mere  motu  at  any  time  by  striking 
out  the  void  provision.  If  the  judgment  entered  is  solely  final  in  its 
provisions,  it  could  not,  it  seems,  be  treated  as  interlocutory  and  as 
such  the  basis  for  a  final  decree  after  the  lapse  of  the  specified  time. 
In  such  case  the  time  for  the  entry  of  a  final  decree  would  not  com- 
mence to  run  until  the  actual  entry  of  an  interlocutory  judgment 
or  decree.  But  if  the  judgment  or  decree  so  entered  is  in  terms  inter- 
locutory, declaring  the  plaintiff's  right  to  a  divorce,  and  also  final 
in  its  nature,  the  latter  provision  would  be  considered  void  and  the 
judgment  or  decree  sustained  as  an  interlocutory  decree  so  as  to 
entitle  the  plaintiff  to  a  final  decree  after  the  lapse  of  the  specified 
time  from  the  entry  of  the  fiirst.*' 

249.  Entry  of  Absolute  Decree  or  Judgment  Generally. — ^The  abso- 
lute decree  or  judgment  does  not  as  a  rule  follow  as  a  matter  of  course 
after  the  lapse  of  the  specified  time  from  the  granting  of  the  inter- 
locutory decree  or  judgment,**  even  though  both  parties  become  insane 
in  the  meantime.*"  It  has  been  held  that  the  application  for  an 
absolute  decree  is  a  new  proceeding  requiring  notice  to  the  adverse 
party  and  a  hearing  by  the  court.**  Due  to  the  difference  in  the  word- 
ing of  the  statutes,  the  authorities  are  not  in  accord  as  to  the  right 
of  the  spouse  in  fault  to  have  the  absolute  decree  entered.  Some  of 
the  statutes  permit  the  absolute  decree  to  be  entered  after  the  specified 
time  on  the  application  of  either  party.  Under  others  the  right  to 
have  the  absolute  decree  entered  is  conferred  only  upon  the  aggrieved 
party,  and  such  decree  cannot  be  entered  on  the  application  of  the 
party  in  fault  or  against  the  objection  of  the  aggrieved  party.*'  Where 
the  parties  cohabit  after  the  entry  of  the  interlocutory  decree  and 

503,  32  N.  E.  747,  21  L.R.A.  97;  In  re  14.  Garnett   v.   Garnett,  114  Mass. 

Crandall,  196  N.  Y.  127,  89  N.  E.  578,  379,  19  Am.  Kep.  369  j  In  re  CrandaU, 

134  A.  S.  R.  830, 17  Ann.  Cas.  874.  196  N.  Y.  127,  89  N.  E.  578, 134  A.  S. 

Note:  17  L.R.A.  573.  R.  830,  17  Ann.  Cas.  874. 

11.  Pereira  v.  Pereira,  156  Cal.  1,  15.  Garnett  v.  Garnett,  114  Mass. 
103  Pac.  488,  134  A.  S.  R.  107,  23  379, 19  Am.  Rep.  369. 
L.R.A.(N.S.)  880.  16.  Garnett  v.   Garnett,  114  Mass. 

12.  Grannis  v.  Superior  Ct.,  146  Cal.  379, 19  Am.  Rep.  369. 

245, 79  Pac.  891, 106  A.  S.  R.  23.  17.  Note;  22  L.R.A.(N.S.)  999. 

13.  Note:  106  A.  S.  R.  35. 
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before  the  final  decree,  the  offense  is  condoned  and  a  final  decree  will 
be  refused." 

250.  Effed;  of  PlaintifPs  Misconduct. — ^As  a  general  rule  the  party 
obtaining  the  interlocutory  decree  may  by  subsequent  misconduct  lose 
the  right  to  an  absolute  decree.*'  Thus,  remarriage,  though  in  good 
faith  and  under  a  mistake  of  law  as  to  the  right  to  do  so,  before  the 
time  for  the  absolute  decree  has  elapsed,  has  been  held  sufficient  ground 
for  refusal  of  the  absolute  decree,"  but  not  so  where  the  remarriage 
does  not  take  place  until  after  tlie  expiration  of  the  time  limit  and 
the  party  acts  in  good  faith  and  without  negligence.* 

251.  Effect  of  Death  of  Party. — ^After  the  entry  of  the  interlocu- 
tory judgment  or  decree  the  status  of  the  proceeding  is  that  of  a  pend- 
ing action  and  abates  on  the  death  of  either  party  before  the  entry 
of  the  final  decree,  which  cannot  in  such  a  case  be  entered  in  the 
absence  of  an  authorizing  statute.*  It  has  been  held  that  the  fact 
that  the  plaintiff  does  not  die  until  after  the  statutory  period  for  the 
entry  of  the  final  decree  has  elapsed  does  not  alter  the  rule  so  as  to 
permit  the  entry  of  the  final  decree.*  So  it  has  been  held  that  a 
general  statutory  provision  that  if  either  party  to  an  action  dies  after 
an  interlocutory  judgment  but  before  final  judgment  is  entered,  the 
court  must  enter  final  judgment  in  the  names  of  the  original  parties, 
unless  the  interlocutory  judgment  is  set  aside,  does  not  apply  to  an 
action  for  a  divorce  where  one  of  the  parties  dies  after  decree  nisi, 
such  a  statute  being  deemed  to  apply  only  to  actions  which  do  not 
abate  on  death.*  It  is  the  prevailing  view  that  if  tlie  complainant 
dies  before  the  final  judgment  or  decree  the  interlocutory  judgment 
or  decree  has  no  effect  on  the  survivor's  marital  rights.'  Express 
statutory  provision  is  sometimes  made  for  the  entry  of  the  final  decree 
notwithstanding  the  death  of  a  party ;  but  it  has  been  held  that  such 
an  authorization  does  not  empower  the  court  to  enter  a  judgment 
which  by  retroactive  operation  will  divest  rights  which  have  vested 


18.  Note:  Ann.  Cas.  1912C 14.  N.  E.  578,  134  A.  S.  R.  830,  17  Ann. 

See  supra,  par.  175  et  seq.,  as  to  the   Cas.  874  and  note. 


defense   of  condonation  by   cohabita- 
tion. 

19.  Pratt  V.  Pratt,  157  Mass.  503,  32 
N.  E.  747,  21  L.R.A.  97;  Darrow  v. 
Darrow,  159  Mass.  262,  34  N.  E.  270, 
21  L.R.A.  100. 


Notes:  82  Am.  Dec.  197;  Ann.  Cas. 
1914B  1094;  2  Eng.  Rul.  Cas.  8. 

See  supra,  par.  214,  as  to  abatement 
of  divorce  proceedings  by  death. 

3.  In  re  CmndaU,  196  N.  Y.  127, 
89  N.  E.  578, 134  A.  S.  R.  830, 17  Ann. 


20.  Pratt  V.  Pratt,  157  Mass.  503,  32   Cas.  874. 
N.  E.  747,  21  L.R.A.  97.  4.  In  re  CrandaU,  196  N.  Y.  830,  89 

1.  Pratt  V.  Pratt,  157  Mass.  503,  32  N.  E.  578,  134  A.  S.  R.  830,  17  Ann. 
N.  E.  747,  21  L.R.A.  97;  Darrow  v.   Cas.  874. 

Darrow,  159  Mass.  262,  34  N.  E.  270,       5.  Estate  of  Seiler,  164  Cal.  181, 128 
21  L.R.A.  100.  Pac.  334,  Ann.  Cas.  1914B  1093  and 

2.  Estate  of  Seiler,  164  Cal.  181, 128  note;  In  re  Crandall,  196  N.  Y.  127,  89 
Pac.  334,  Ann.  Cas.  1914B  1093  and  N.  E.  578,  134  A.  S.  R.  830,  17  Ann. 
note;  In  re  Crandall,  196  N.  Y.  127,  89   Cas.  874. 
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in  the  surviving  spouse  by  inheritance  and  which  have  not  previously 
been  passed  upon.*  A  decree  for  alimony  to  be  paid  within  the  period 
after  the  expiration  of  which  the  divorce  decree  becomes  final,  has 
been  held  unaffected  by  the  death  of  the  wife  prior  to  the  entry  of 
the  final  decree.' 

Oeneral  Scope  of  Judgment  or  Decree 

252.  Legitimacy  of  Children. — In  some  instances  the  statutes  have 
provided  that  in  an  action  for  a  divorce  by  a  husband  on  the  ground 
of  adultery,  the  court  may  pass  upon  the  legitimacy  of  children  born 
or  begotten  after  the  commission  of  the  offense  charged.  As  these 
questions  are  to  be  decided  upon  the  proofs  taken  in  the  suit  between 
the  husband  and  wife,  it  becomes  the  duty  of  the  court  to  examine 
these  proofs  with  the  most  rigid  scrutiny,  in  order  to  prevent  the 
rights  of  innocent  children  from  being  sacrificed  by  the  miscon- 
duct or  negligence  of  their  parents.*  The  legitimacy  of  all  chil- 
dren begotten  before  the  commencement  of  the  proceedings  is,  aa 
in  other  cases  of  children  begotten  during  wedlock,  to  be  presumed, 
and  the  presumption  can  be  rebutted  only  by  the  most  satisfactory  and 
convincing  proof  that  the  husband  is  not  the  father  of  the  child.* 

253.  Adjustment  of  Property  Rights  Generally. — In  granting 
divorces  the  courts  have  frequently  assumed  jurisdiction  to  adjust  the 
marital  property  rights  of  the  parties.  In  some  instances  thi?  power 
is  expressly  conferred  by  statute.  It  has  frequently  been  exercised 
in  various  ways,*'  including  grant  of  relief  to  the  husband  in  the 
enforcement  of  his  equitable  rights  in  property  standing  in  the  name 
of  the  wife.*^    On  annulment  of  a  marriage  the  courts  usually  assume 

6.  Estate  of  Seller,  164  Cal.  181, 128  440;    Coleman   v.   Coleman,   147  Ky. 
Pac.  334,  Ann.  Cas.  1914B  1093.  383,  144  S.   W.  1,  39   L.R.A.(N.S.) 

7.  Dnrland  v.  Dnrland,  67  Kan.  734,  193  and  note;  Camahan  v.  Camahan, 
74  Pae.  274,  63  L.R.A.  959.  143  Mich.  390, 107  N.  W.  73, 114  A.  S. 

Note:  Ann,  Cas.  1914B  1095.  R.  660,  8  Ann.  Cas.  53;  Cizek  v.  Cizck, 

8.  Cross  V.  Cross,  3  Paige  (N.  Y.)  69  Neb.  797,  96  N.  W.  657,  99  N.  W. 
139,  23  Am.  Dec.  778.  28,  5  Ann.  Cas.  464;  Fall  v.  Fall,  75 

9.  Cross  V.  Cross,  3  Paige  (N.  Y.)  Neb.  120, 113  N.  W.  175, 121  A.  S.  R. 
139,  23  Am.  Dec.  778.  767;    Huffman   v.   Huffman,  47   Ore. 

Sec  Bastards,  vol.  3,  p.  726  et  seq.,  610,  86  Pac.  593,  114  A.  S.  R.  943; 

as  to  general  presumptions  of  legiti-  Brenger  v.  Brenger,  142  Wis.  26,  125 

maey.  N,  W.  109, 135  A.  S.  R.  1050, 19  Ann. 

10.  Singer  v.  Singer,  165  Ala.  144,  Cas.  1136,  26  L.R.A.(N.S.)    387. 

51  So.  755,  138  A.  S.  R.  19  and  note,  Notes:  69  L.RA.  379;  21  Ann.  Cas. 

21  Ann.  Cas.  1102  and  note,  29  L.R.A.  1104. 

(N.S.)   819;  Pereira  v.  Pereira,  156  11.  Camahan     v.     Camahan,     143 

Cal.  1, 103  Pac.  488, 134  A.  S.  R.  107,  Mich.  390, 107  N.  W.  73, 114  A.  S.  R. 

23  L.R~A..(N.S.)    880;   Cole  v.   Cole,  660,  8  Ann.  Cas.  53;  Greene  v.  Greene, 

142  m.  19,  31  N.  E.  109,  34  A.  S.  R.  49  Neb.  546,  68  N.  W.  947,  59  A.  S. 

56, 19  LJt.A.  811;  Grow  v.  Grow,  134  R.   560,   34   L.R.A.    110   and   note; 

Ky.  816, 121  S.  W.  654, 135  A.  S.  R.  Brenger  v.  Brenger,  142  Wis.  26,  125 
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jurisdiction  to  make  an  equitable  division  of  the  property  acquired 
during  the  marriage  relation  either  by  way  of  an  allowance  to  the 
wife  in  the  nature  of  alimony  or  a  division  of  the  property  so  acquired 
as  community  property.*'  It  seems,  however,  that  restoration  or 
equitable  division  cannot  be  made  by  way  of  incidental  relief  wiiere 
the  court,  though  vested  with  jurisdiction  to  annul  marriages,  has  no 
general  equitable  powers.** 

254.  Restoration  or  Division  of  Property  Acquired  by  Marriage; 
Separate  Property. — On  granting  the  wife  a  divorce  the  courts  in  this 
country  have  directed  the  restoration  to  her  of  her  property  acquired 
by  the  husband  by  the  marriage ;  **  but  it  has  been  held  that  on  a 
divorce  a  mensa  et  thoro  to  the  wife  the  court  has  no  power  in  the 
absence  of  a  statute  to  restore  to  her  personal  property  which  by 
virtue  of  his  marital  relation  the  husband  has  recovered  and  reduced 
to  his  possession.**  In  the  English  ecclesiastical  courts  the  wife's 
property  which  went  to  the  husband  on  the  marriage  was  not  restored 
to  her  on  granting  her  a  separation  for  the  delinquencies  of  the 
husband,  but  the  amount  of  alimony  allotted  was  affected  by  the 
amount  of  property  which  he  had  acquired  from  her  by  the  mar- 
riage.** In  some  instances  the  statutes  expressly  provide  that  the 
parties  shall  be  restored  to  such  property  as  either  of  them  obtained 
from  or  through  the  other  before  or  during  the  marrieige  in  considera- 
tion, by  reason  of  or  in  virtue  of  the  marriage.*'  But  under  such  a 
statutory  power  no  part  of  the  separate  property  of  the  wife  not 
derived  from  the  husband  could  be  divested  and  transferred  to  the 
husband  or  burdened  with  his  debts.** 

255.  Cancellation  of  Gifts;  Award  of  Homestead. — ^It  has  been  held 
that  a  statute  authorizing  the  court,  in  granting  a  divorce,  to  award 
to  the  wife  such  property  or  estate  as  she  had  when  married,  does  not 
confer  on  the  court  power  to  cancel  gifts  made  by  her  to  him  during 
the  coverture.*'     Nor  is  such  power  conferred  by  statutes  relating 

N.  W.  109, 135  A.  S.  R.  1050, 19  Ann.       Note:  21  Ann.  Cas.  1104. 

Cas.  1136,  26  L.R.A.(N.S.)   387.  16.  Notes:  39  L.R.A.(N.S.)  198;  21 

12.  Coats  V.  Coats,  160  Cal.  671, 118   Ann.  Cas.  1104. 

Pac.  441,  36   L.R.A.(N.S.)    844   and       J^.  Note:  21  Ann.  Cas.  1107. 

note;  Werner  v.  Werner,  59  Kan.  399,  o„f '  ,^?'^^*"w''*  1  ^°ir?"^  1*Jm«^; 

53  Pac.  127,  68  A.  S.  R.  372,  41  L.R.A.  ^83,  144   S.   W    1,  39   L.R.A.(N.S.) 

040  193  and  note;  Parsons  v.  Parsons,  9 

Note:  Ann.  Cas.  1914B  851.  N.  »  ,309  32  Am  Dec  362. 

c      At „,-,„„       1  1          nnA    L  ^'ote:  21  Ann.  Cas.  1106. 

See  Alimony  vol.  1,  pp.  904  et  seq.,  jg.  Brenger  v.  Brenger.  142  Wis.  26, 

939   et  8^.;   Community   Propkrty,  125  N.  W.  109,  135  A   S.  R.  1050,  19 

vol.  5,  p.  861  etseq.  Ann.  Cas.  1136,  26  L.R.A.(N.S.)  387. 

13.  Adams  v.  Holt,  214  Mass.  77,  19.  Reed  v.  Reed,  109  Md.  690,  72 
100  N.  E.  1088,  Ann.  Cas.  1914B  850.  At!.  414,  130  A.  S.  R.  552. 

14.  Van    Duzer   v.    Van    Duzer,   6  Note:  39  L.R.A.(N.S.)  195. 
Paige  (N.  Y.)  366,  31  Am.  Dec.  257. 
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to  property  acquired  "in  consideration  of"  or  "by  reason  of,"  or  "by 
virtue  of"  the  marriage.**  In  one  instance,  at  least,  gifts  are  expressly 
included  in  the  definition  of  such  property.  Under  this  statute  it 
is  held  that  a  gift  must  be  restored  to  the  giver,  regardless  of  the 
respective  guilt  of  the  parties,*  but  that  property  so  transferred  in 
fraud  of  creditors  cannot  be  looked  upon  as  having  been  transferred 
directly  or  indirectly  in  consideration  of  the  marriage.'  It  is  gen- 
erally competent  for  the  court  to  award  the  homestead  to  the  inno- 
cent party  either  absolutely  or  for  a  limited  time.*  It  has  been 
held  that  a  wife,  to  whom  her  husband  has  conveyed  homestead 
property  by  a  valid  deed  prior  to  the  commencement  of  a  divorce  suit, 
must  be  regarded  as  "the  former  owner"  within  tlie  meaning  of  a 
statute  providing  that  on  a  divorce  a  homestead  which  has  been  select- 
ed from  the  separate  property  of  either  party  shall  be  assigned  to  the 
former  owner  subject  to  the  power  of  the  court  to  assign  it  for  a 
limited  period  to  the  innocent  party.* 

Vacation  of  Judgment  or  Decree 

256,  In  General.— The  generally  accepted  doctrine  of  the  ecclesias- 
tical law  is  said  to  have  been  that  a  sentence  against  the  validity  of 
a  marriage  was  never  final,  but  always  open  to  revision  and  reversal.* 
As  a  rule,  in  this  country  judgments  or  decrees  entered  in  divorce 
cases  are  subject  to  vacation  or  annulment  on  direct  attack  on  the  same 
grounds  as  other  judgments  or  decrees.  They  do  not  rest  on  any 
ground  other  than  or  different  from  that  of  other  judgments  or  decrees 
determining  the  property  or  personal  rights  of  the  parties,'  though 
where  reinstatement  of  the  marriage  is  involved  the  interest  of  the 

20.  Kinzey  y.  Kinzey,  115  Mo.  496,  5.  Note:  61  Am.  Dec.  459. 

22  S.  W.  497,  20  L.R.A.  222;  Thomas  6.  Wood  v.  Wood,  136  la.  128,  113 

V.  Thomas,  27  Okla.  784, 109  Pac.  825,  N.  W.  492, 125  A.  S.  R.  223, 12  L.R.A. 

113  Pac.  1058,  Ann.  Cas.  1912C  713,  (N.S.)    891;    Edson    v.    Edson,    108 

35  L.R.A.(N.S.)  124  and  note.  Mass.  590,  11  Am.  Rep.  39?;  State  v. 

Notes:  39  L.R.A.(N.S.)   193;  Ann.  District  Court,  38  Mont.  166,  99  Pac. 

Cas.  1912C  725.  291, 129  A.  S.  R.  636,  35  L.R.A.(N.S.) 

1.  Grow  V.  Grow,  134  Ky.  816,  121  1098;  Wisdom  v.  Wisdom,  24  Neb. 
S.  W,  654, 135  A.  S.  R.  440.  551,  39  N.  W.  594,  8  A.  S.  R.  215; 

Note:  39  L.R.A. (N.S.)  197.  Smithson  v.  Smithson,  37  Neb.  535,  56 

2.  Coleman  v.  Coleman,  147  Ky.  383,  N.  W.  300,  40  A.  S.  R.  504;  Adams  ▼. 
144  S.  W.  1,  39  L.R.A.(N.S.)  193  and  Adams,  51  N.  H.  388,  12  Am.  Rep. 
note.  134;  Nichells  v.  Nichells,  5  N.  D.  125, 

3.  Rosholt  V.  Mehns,  3  N.  D.  513,  57  64  N.  W.  73, 57  A.  S.  R.  540,  33  L.R.A. 
N.  W.  783,  23  L.R.A.  239  and  note;  515;  State  v.  Watson,  20  B.  I.  354,  39 
Kirkwood  v.  Domnau,  80  Tex.  645,  16  Atl.  193,  78  A.  S.  R,  871 ;  Graham  v. 
S.  W.  428,  26  A.  S.  R.  770.  Graham,  54  Wash.  70, 102  Pac.  891, 18 

4.  Burkett  v.  Bnrkett,  78  Cal.  310,  Ann.  Cas.  999  and  note. 

2»  Pac.  715,  12  A.  S.  R.  58,  3  L.R.A.  Notes:  61  Am.  Dec.  460;  54  A.  S. 
781.  R.  220. 
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state  in  the  matter  must,  of  course,  be  considered.'  It  seems  that  • 
divorce  on  the  ground  of  adultery  should  not  be  set  aside  merely  to 
permit  the  defending  spouse  to  set  up  the  defense  of  condonation.* 
And  it  has  been  held  that  the  court  is  powerless  to  vacate  a  divorce  • 
mensa  et  thoro  except  upon  the  joint  application  of  the  persons  inter- 
ested and  in  case  of  reconciliation.*  In  an  early  case  a  decree  of 
absolute  divorce  obtained  on  a  charge  subsequently  found  to  be  untrue 
was  vacated  on  the  joint  application  of  the  parties,  with  an  express 
saving  of  the  intervening  rights  of  third  persons.**  The  usual 
remedy  resorted  to  for  the  vacation  of  judgments  or  decrees  of  divorce 
or  annulment  is  a  bill  of  review  or  action  in  the  nature  thereof.** 
It  has  been  held  that  the  plaintiff  in  a  direct  proceeding  to  set  aside 
a  decree  of  divorce  because  of  fraud  and  lack  of  jurisdiction  need 
not  submit  himself  to  the  jurisdiction  of  the  court  to  pass  on  the 
merits  of  the  divorce  action,  nor  show  a  meritorious  defense  to  such 
action.** 

257.  Divorce  Procured  by  Fraud  Generally. — It  is  generally  recog- 
nized that  where  the  judgment  or  decree  of  divorce  or  annulment  was 
procured  by  fraud  it  may  be  set  aside.**  This  may  be  done  even 
though  the  rights  of  innocent  third  persons  are  thereby  prejudiced. 

7.  McElrath  v.  McElrath,  120  Minn.  492,  125  A.  S.  B.  223  and  note,  12 
380,  139  N.  W.  708,  44  L.R.A.(N.S.)  L.R.A.(N.S.)  891;  State  v.  Dbtrict 
505.  Court,  38  Mont.  166,  99  Pac.  291,  129 

8.  Hoflfmire  V.  Hoffmire,  7  Paige  Ch.  A.  S.  R.  636,  35  L.R.A.(N.S.)  1098; 
(N.  T.)  60,  32  Am.  Dec.  611  (holding  Smithson  v.  Smithson,  37  Neb.  535,  56 
that  a  decree  of  divorce  obtained  by  a  N.  W.  300,  40  A.  S.  B.  504;  Mohr  v. 
wife  against  her  husband  upon  the  Mohr,  81  Neb.  499, 116  N.  W.  267, 129 
ground  of  adultery  while  he  was  con-  A.  S.  R.  699;  Johnson  t.  Coleman,  23 
fined  in  the  state  prison  upon  convic-  Wis.  452,  99  Am.  Dec.  193. 

tion  of  a  felony,  will  not  be  opened  for  Notes :  61  Am.  Dec.  466 ;  5  Ann.  Cas. 

the  purpose  of  enabling  the  defendant  893. 

to  set  up  a  condonation  of  the  adultery  12.  Atkinson  v.  Atkinson,  43  Utah 

as  a  defense).    In  Watkinson  v.  Wat-  53, 134  Pac.  595,  47  L.R.A.(N.S.)  499. 

kinson,  68  N.  J.  Eq.  632,  60  Atl.  931,  6  13.  Comey  v.  Comey,  79  Ark.  289, 

Ann.  Cas. ^26,  69  L.B.A.  397  it  is  held  95  S.  W.  135, 116  A.  S.  R.  SO;  Brown 

that  condonation  of  the  adultery  on  v.  Grove,  116  Ind.  84,  18  N.  E.  387,  9 

which  the  decree  for  divorce  was  based  A.  S.  B.  823;  Rush  v.  Rush,  46  la.  648, 

will  not  justify  the  granting  of  leave  26  Am.  Rep.  179;  Wood  v.  Wood,  136 

to  file  a  bill  of  review;  if  intended  to  la.  128,  113  N.  W.  492,  125  A.  S.  R. 

be  interposed,  it  should  have  been  plead-  223  and  note,  12  L.R.A.(N.S.)   891; 

ed  and  proved  in  the  original  suit.  Edson  v.  Edson,  108  Mass.  590, 11  Am. 

9.  Evans  v.  Evans,  43  Minn.  31,  44  Rep.  393;  Baugh  v.  Baugh,  37  Mich. 
N.  W.  524,  7  L.B.A.  448.  59,  26  Am.  Rep.  495;  Colby  v.  Colby, 

10.  Colvin  V.  Colvin,  2  Paige  (N.  T.)  59  Minn.  432,  61  N.  W.  460,  50  A.  S. 
385,  22  Am.  Dec.  644.  R.  420;  Wisdom  v.  Wisdom,  24  Neb. 

11.  Wood  V.  Wood,  59  Ark.  441,  27  551,  39  N.  W.  594,  8  A.  S.  B.  215; 
S.  W.  641,  43  A.  S.  B.  42,  25  L.B.A.  Smithson  v.  Smithson,  37  Neb.  535,  5» 
157;  Lawrence  v.  Nelson,  113  la.  277,  N.  W.  300,  40  A.  S.  B.  504;  Mohr  v. 
85  N.  W.  84,  57  L.B.A.  583  and  note;  Mohr,  81  Neb.  499, 116  N.  W.  267, 12» 
Wood  V.  Wood,  136  la.  128, 113  N.  W.  A.   S.   R.   699   and  note;   Adams   «. 
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and  hence  the  petition  need  not  allege  that  no  such  rights  have  inter- 
vened.** But  the  courts  are  more  reluctant  to  set  aside  the  decree  in 
such  a  case,  as  where  there  has  been  a  second  marriage.*'  It  has  been 
said  that  where  the  interest  of  third  persons  is  not  involved  a  liberal 
rule  should  be  adopted  in  behalf  of  those  who  seek  to  challenge 
divorce  decrees  procured  by  fraud.**  Where  the  statute  provides 
that  a  divorce  decree  may  be  attacked  only  by  appellate  proceedings 
it  cannot  otherwise  be  assailed  for  fraud  which  did  not  go  to  the 
jurisdiction  of  the  court.*'  So  far  as  concerns  the  existence  of  the 
marriage  relation  the  same  efifect  has  been  given  to  a  statuto  denying 
the  right  of  appeal  from  the  decree  and  providing  that  it  shall  be 
final  and  conclusive,*^  but  a  distinction  is  made  as  to  property  rights 
and  the  court  is  held  to  have  jurisdiction  to  vacate  the  decree  pro 
tanto.*» 

258.  Fraud  on  Court;  Perjury. — The  most  obvious  case  of  fraud 
such  aa  wiU  warrant  the  vacation  of  a  divorce  decree  is  fraud  on  the 
court,  as  where  the  plaintiff  in  the  divorce  action  fraudulently  avers 
that  the  defendant  is  a  nonresident  of  the  state  or  that  he  is  ignorant 
of  the  defendant's  residence  so  that  constructive  service  may  be  had 
and  the  divorce  be  obtained  without  actual  notice  to  the  defendant,** 
though  it  has  been  held  that  the  mere  fact  that  the  spouse  at  whose 
instance  the  divorce  was  procured  immediately  thereafter  left  the 
state  and  resided  in  another  is  insufficient  to  show  that  the  alleged 
residence  in  the  state  was  not  bona  fide.*  In  some  instances  actions 
for  divorce  have  been  obtained  by  one  spouse  in  the  name  of  the  other 
without  the  latter's  knowledge  or  consent.  In  such  a  case  the  courts 
have  not  hesitated  to  vacate  the  judgment  or  decree  at  the  suit  of  the 
wife.*    It  has  been  held  that  the  fact  that  the  divorce  was  procured 

Adams,  51  N.  H.  388,  12  Am.  Rep.       18.  Parish  v.  Parish,  9  Ohio  St.  534, 
134;  Magowan  v.  Magowan,  57  N.  J.  75  Am.  Dee.  482. 
Eq.  322,  42  Atl.  330,  73  A.  S.  R.  645;       Notes:  18  Ann.  Cas.  1005,  Ann.  Cas. 
AUen  V,  MacleUan,  12  Pa.  St.  328,  51  1913B  371. 
Am.  Dec.  608;  State  v.  Watson,  20  R.       19.  Note:  Ann.  Caa.  1913B  371. 
I.  354,  39  Atl.  193,  78  A.  S.  R.  871,       20.  Comey  v.  Corney,  79  Ark.  289, 
affirmed  179  U.  S.  679,  21  S.  Ct.  915,  95  S.  W.  135, 116  A.  S.  R.  80;  Leath- 
45  U.  S.  (L.  ed.)  383;  Graham  v.  Gra-  ers  v.  Stewart,  108  Me.  96,  79  Ati 
ham,  54  Wash.  70,  102  Pac.  891,  18  16,  Ann.  Cas.  1913B  366;  Edson  v.  Ed- 
Ann.  Cas.  999  and  note.  son,  108  Mass.  590, 11  Am.  Rep.  393. 

Notes:  61  Am.  Dec.  461;  36  A.  S.  R.       Note:  18  Ann.  Cas.  1003. 
617:  60  A,  S.  R.  658;  57  L.RJI.  588;  5       1.  Reeves  v.  Reeves,  24  S.  D.  435, 

Ann,  Cas.  892.  123  N.  W.  869,  25  L.R.A,(N.S.)  574. 

14.  Rush  V.  Rush,  46  la.  648,  26  Am.  See  also  Whise  v.  Whise,  36  Nev.  16, 
Rep.  179.  131  Pac.  967,  44  L.R.A.(N.S.)  689. 

15.  See  infra,  par.  262.  2.  Bradford  v.  Abend,  89  111.  78,  31 

16.  Morgan   v.  Fidelity  &  Deposit  Am.  Rep.  67;  Brown  v.   Grove,  116 
Co.  of  Maryland,  66  Wash.  649,  120  Ind.  84, 18  N.  E.  387,  9  A.  S.  R.  823. 
Pac.  106,  38  L.R.A.(N.S.)  292,  .  Note:  60  L.B.A.  296. 

17.  Note:  18  Ann.  Cas.  1005. 
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by  false  and  perjured  testimony  is  sufficient  fraud  to  warrant  the 
court  in  vacating  it,'  especially  where  it  involves  or  is  coupled  with 
fraud  on  the  court,  as  where  the  divorce  is  secured  without  notice 
and  on  perjured  testimony,  without  advising  the  court  of  a  prior 
divorce  obtained  by  the  oUier  party  in  another  state,*  or  where,  in 
addition  to  the  perjury,  the  other  party  is  fraudulently  prevented 
from  appearing  and  defending.*  Under  the  general  principles  govern- 
ing the  conclusive  effect  of  judgments,  however,  the  better  view  seems 
to  be  that  where  the  defendant  in  a  divorce  action  has  been  duly  served 
with  process  and  either  makes  default  or  contests  the  case,  the  fact 
that  tiie  plaintiff  procures  relief  on  false  or  perjured  testimony  is 
not  ground  for  vacating  the  judgment  in  an  original  proceeding  for 
such  purpose  instituted  after  the  expiration  of  the  term  at  which  the 
judgment  was  rendered.' 

259.  Insanity  of  Spouse. — ^As  heretofore  shown  an  action  for 
divorce  or  annulment  of  marriage  may  be  instituted  against  an  insane 
spouse.'  So  the  fact  that  the  defendant  spouse  was  insane  is  no 
ground  for  vacating  the  judgment  against  him  or  her,  where  he  or  she 
was  properly  represented  by  a  guardian  ad  litem  as  provided  generally 
for  persons  laboring  under  disabilities.'  But  a  court  of  equity  may 
grant  relief  from  a  decree  of  divorce  .against  an  insane  defendant 
not  personally  served  where  the  duly  appointed  guardian  ad  litem 
filed  a  demurrer,  thus  precluding  relief  by  appeal,  for  the  reason 
that  the  lack  of  notice  does  not  appear  of  record,  and  relief  by  mo- 
tion in  the  trial  court  after  the  expiration  of  the  statutory  limit  is 
also  imavailable  because  the  decree  is  fair  on  its  face  and  thus  ita 
infirmity  can  be  made  to  appear  only  by  evidence  dehors  the  record.' 
So  also,  where  in  an  action  against  an  insane  spouse  for  the  annul- 
ment of  the  marriage  on  the  ground  of  prenuptial  insanity  a  guardian 
ad  litem  was  appointed  and  judgment  rendered  in  favor  of  the  defend- 
ant, whereupon  a  second  action  was  instituted  against  the  defendant 
for  the  same  cause  and  another  guardian  ad  litem  was  appointed, 
but  the  judgment  in  the  first  action  was  not  pleaded  as  a  defense, 

8.  Smithson   v.   Smithson,   37  Neb.  202  Mass.  205,  88  N.  E.  762, 132  A.  S. 

535,  56  N.  W.  300,  40  A.  S.  R.  504;  R.  490,23  L.R.A.(N.S.)  569;McElrath 

Mohr  V.  Mohr,  81  Neb.  499, 116  N.  W.  v.  McElrath,  120  Minn.  380, 139  N.  W. 

2C7, 129  A.  S.  R.  699.  708,  44  L.R.A.(N.S.)  505;  Robinson  v. 

Note:  18  Ann.  Cas.  1004.  Robinson,  77  Wash.  663, 138  Pac.  288, 

4.  Mohr  V.  Mohr,  81  Neb.  499,  116  51  L.R.A,(N.S.)  534. 

N.  W.  267,  129  A.  S.  R.  699.  7.  See  supra,  par.  166  et  seq. 

5.  Colby  V.  Colby,  59  Minn.  432,  61  8.  Wood  v.  Wood,  136  la.  128,  113 
N.  W.  460,  5  A.  S.  R.  420.  N.  W.  492, 125  A.  S.  E.  223, 12  L.RA. 

6.  Graves  v.  Graves,  132  la.  199, 109  (N.S.)  891. 

N.   W.   707,  10  Ann.   Cas.  1104,   10       9.  State  v.  District  Court,  38  Mont. 
L.R.A.(N.S.)  216  and  note;  Greene  v.  166,  99  Pac.  291,  129  A.  S.  R.  636,  35 
Greene,  2  Gray  (Mass.)  361,  61  Am.,  L.R.A.(N.S.)  1098. 
Dec.  454  and  note;  Zeitlin  v.  Zeitlin, 
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it  was  held  that  the  failure  to  disclose  the  result  of  the  first  action  was 
such  a  fraud  as  to  authorize  the-  vacation  of  the  judgment  of  annul- 
ment.** Where  a  divorce  was  granted  in  a  suit  brought  in  the  name 
of  an  insane  wife  confined  in  an  asylum  in  another  state,  it  was  held 
on  a  bill  filed  in  her  behalf  to  set  aside  the  divorce,  alleging  its  pro- 
curement by  the  fraud  of  the  husband,  that  fraud  would  be  presumed 
and  the  divorce  be  set  aside,  no  matter  by  whose  advice  it  was 
obtained,  and  whether  in  fact  there  was  fraud  or  not.** 

260.  Consent  or  Collusion. — It  was  said  in  an  early  English  case 
(Prudam  v.  Phillips,  reported  in  Hargrave's  Law  Tracts  456)  that 
"if  both  parties  colluded  in  the  cheat  upon  the  court,  it  was  never 
known  that  either  of  them  could  vacate  the  judgment."  This  state- 
ment has  frequently  been  quoted  with  approval  in  the  courts  of  this 
country,**  and  the  principle  embodied  therein  has  very  generally 
been  accepted  and  applied.*'  Thus,  it  has  been  held  that  a  woman 
who  consents  to  a  decree  of  divorce  against  her  to  enable  her  husband 
to  obtain  a  grant  of  property  cannot  have  the  decree  annulled  after 
he  has  married  another  woman,  though  in  consideration  of  her  con- 
sent he  promised  to  remarry  her  after  the  grant  was  procured  and  the 
decree  was  obtained  by  suppression  of  facts  and  by  false  testimony.** 
On  the  other  hand,  on  account  of  the  interest  of  the  public  in  divorce 
proceedings,  divorces  procured  by  collusion  have  been  set  aside  on 
the  application  of  one  of  the  colluding  parties,**  the  estoppel  which 
would  ordinarily  arise  from  a  decree  so  entered  being  declared  to  be 
unavailable  to  preclude  the  court  from  examining  the  facts  of  the- 
case.** 

261.  Limitations  and  Laches;  Negligence. — In  the  absence  of  spe- 
cial statutes  regulating  the  subject,  the  general  statutory  provisions 
with  reference  to  the  time  for  the  institution  of  proceedings  to  vacate 
judgments  or  decrees  apply  to  proceedings  to  annul  judgments  or 
decrees  in  divorce  actions.  And  in  case  the  defending  spouse  was 
under  the  disability  of  insanity,  death  removes  the  disability,  and 
thereupon  the  time  for  instituting  the  proceedings  begins  to  run.*' 

10.  Wood  V.  Wood,  136  la.  128,  113  Dec.  454;  Karren  v.  Karren,  25  Utah 
N.  W.  492, 125  A.  S.  R.  223, 12  L.R.A.  87,  69  Pac.  465,  95  A.  S.  R.  815,  60 
(N.S.)  891.  L.B.A.  294  and  not«;  Robinson  v.  Rob- 

11.  Bradford  v.  Abend,  89  111.  78,  31  inson,  77  Wash.  663,  138  Pac.  288,  51 
Am.  Rep.  67.  L.R.A.(N.S.)  534  and  note. 

See  supra,  par.  204,  as  to  right  to  Notes:  61  Am.  Dec.  465;  133  A.  S. 

sue  in  name  of  insane  spouse.  R.  436. 

12.  Greene  v.  Greene,  2  Gray  14.  Karren  ▼.  Karren,  25  Utah  87, 
(Mass.)  361,  61  Am.  Dec.  454;  Karren  69  Pac.  465,  95  A.  S.  R.  815,  60  L.R.A. 
V.  Karren,  25  Utah  87,  69  Pac.  465,  95  294. 

A.  S.  R.  815,  60  LJI.A.  294.  15.  Note:  18  L.R.A.  1003. 

IS.  Dow  V.  Blake,  148  Til.  76,  35  N.       16.  Friend  v.  Friend,  53  Mich.  543, 
E.  761,  39  A.  S.  R.  156;  Greene  v.   19  N.  W.  176,  51  Am.  Rep.  161. 
Greene,  2  Gray  (Mass.)  361,  61  Am.       17.  Wood  v.  Wood,  136  la.  128,  113 
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But  independently  of  statute  delay  in  instituting  the  proceeding  may 
constitute  such  laches  as  will  deprive  the  applicant  of  the  right  to  have 
the  judgment  or  decree  vacated.**  In  this  connection  the  fact  that  the 
application  is  not  made  until  after  the  death  of  the  complaining 
spouse  will  be  considered,  for  then  the  question  as  to  the  right  to  the 
divorce  cannot  be  retried  nor  the  testimony  of  the  complaining  spouse 
be  made  available.*'  If  the  judgment  or  decree  is  void  the  court  at 
all  times  has  the  power  as  in  other  cases  to  vacate  it.**  It  has  been 
held  that  a  wife  is  not  entitled  to  relief  from  a  decree  of  divorce  omit- 
ting to  provide  for  her  property  rights,  when  she  alleged  in  her  com- 
plaint that  there  was  no  common  property,  though  she  avers  that  she 
was  caused  to  make  such  allegation  by  her  reliance  on  the  representa- 
tion of  her  husband  that  he  owned  all  the  property  which  had  been 
acquired  by  them  during  their  marriage,  it  being  deemed  inexcusable 
negligence  on  her  part  to  rely  on  her  husband's  representations  after 
their  relations  to  each  other  became  sufficiently  hostile  to  occasion  a 
suit  for  divorce,  without  making  any  effort  to  ascertain  the  law  of  the 
case  from  some  other  and  less  interested  source.* 

262.  Remarriage  as  Bar  to  Vacation. — In  applications  to  set  aside 
divorce  decrees  it  is  frequently  urged  by  the  party  in  whose  favor  the 
decree  was  rendered  that  relief  should  be  denied  because  of  the  fact 
that  he  or  she  has  remarried,  but  such  arguments  are  almost  invariably 
held  not  to  present  any  insuperable  obstacle  to  the  vacation  of  the 
decree  if  the  petitioner  has  not  been  guilty  of  laches,*  even  though 
children  have  been  born  of  the  second  marriage.'  It  has  well  been 
said  that  it  is  proper  and  right  in  the  administration  of  the  law  to 
protect  innocent  third  parlies,  who  may  marry  a  divorced"  man  or 
woman,  but  that  it  is  quite  as  proper  and  important  to  protect  the 


N.  W.  492, 125  A.  S.  R.  223, 12  L.R.A. 
(N.S.)  891. 

18.  Horton  v.  Stegmyer,  175  Fed. 
756,  99  C.  C.  A.  332,  20  Ann.  Cas. 
1134;  Colby  v.  Colby,  69  Minn.  432,  61 
N.  W.  460,  50  A.  S.  R.  420;  MeElrath 
V.  MeElrath,  120  Minn.  380, 139  N.  W. 
708,  44  L.R.A.(N.S.)  505. 

Notes:  61  Am.  Dec.  465;  5  Ann.  Cas. 
892;  18  Ann.  Cas.  1004;  Ann.  Cas. 
1913B  370. 

19.  Horton  v.  Stegmyer,  175  Fed. 
756,  99  C.  C.  A.  332,  20  Ann.  Cas. 
1134;  Carr  v.  Carr,  92  Ky.  552, 18  S. 
W.  453,  36  A.  S.  R.  614;  MeElrath  v. 
MeElrath,  120  Minn.  380,  139  N.  W. 
708,  44  L.R.A.(N.S.)  505  and  note. 

Notes:  125  A.  S.  R.  234,  239;  133 
A.  S.  R.  446;  57  L.R.A.  591;  5  Ann. 
Cas.  892;  Ann.  Cas.  1913B  370. 
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20.  Huffman  v.  Hoffman,  47  Ore. 
610, 86  Pac.  593, 114  A.  S.  R.  943. 

1.  Champion  v.  Woods,  79  Cal.  17, 
21  Pac.  534,  12  A.  S.  R.  126. 

2.  Rush  V.  Rush,  46  la.  648,  26  Am. 
Rep.  179;  Comstock  v.  Adams,  23  Kan. 
513,  33  Am.  Rep.  191;  Leathers  v. 
Stewart,  108  Me.  96,  79  AU.  16,  Ann. 
Cas.  1913B  366;  Wisdom  v.  Wisdom, 
24  Neb.  551,  39  N.  W.  594,  8  A.  S.  R. 
215;  Allen  v.  Maclellan,  12  Pa.  St.  328, 
51  Am.  Dec.  608;  Graham  v.  Graham, 
54  Wash.  70,  102  Pac.  891,  18  Ann. 
Cas.  999  and  note.  Bat  see  Stilphen  v. 
StUphen,  58  Me.  508,  4  Am.  Dec.  305. 

Notes:  61  Am.  Dec.  461;  133  A.  S. 
R.  441;19L.RA.  814. 

3.  Comstock  v.  Adams,  23  Kan.  513, 
33  Am.  Rep.  191";  Allen  v.  Maclellan, 
12  Pa.  St.  328,  51  Am.  Dec.  608. 
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husband  and  wife  and  innocent  children  from  fraudulent  divorces  * 
A  fortiori,  the  hasty  remarriage  of  the  plaintiff  after  the  procxirement 
of  a  voidable  judgment  or  decree  within  the  time  allowed  by  law  for 
proceedings  to  vacate  or  set  aside  the  same,  does  not  impose  any 
obstacle  to  the  granting  of  such  relief.*  This  view  has  been  pom- 
mended  as  a  wise  and  conservative  civic  regulation  tending  to  restrain 
divorced  parties  from  entering  into  new  matrimonial  alliances  with 
too  much  precipitation  and  at  a  time  when  the  decree  which  severed 
a  former  marital  connection  is  still  open  to  assault  and  reVersal  in  the 
courts  of  the  state  where  the  judgment. is  entered.*  But  where  the 
plaintiff  has  remarried  and  there  has  been  delay  in  seeking  to  vacate 
the  decree  the  courts  will  take  into  consideration  the  public  policy  to 
prevent  the  bastardizing  of  children  of  the  second  marriage  and  also 
the  resulting  injury  to  the  innocent  party  to  the  second  marriage.' 
The  courts  of  one  state  will  not  at  the  suit  of  the  second  wife  of  a 
divorced  husband  restrain  the  first  wife  from  prosecuting  proceedings 
in  another  state  to  annul  a  judgment  of  divorce  obtained  by  her  in 
that  state,  though  such  judgment  was  rendered  by  a  court  having 
jurisdiction  over  the  parties  thereto  and  the  subject-matter  of  that 
action,  and  though  in  a  previous  action  in  the  former  state  by  the  first 
wife  for  a  divorce  her  bill  was  dismissed  on  the  ground  that  the  foreign 
divorce  was  conclusive.* 

263.  Effect  of  Death  of  Party. — According  to  the  generally  pre 
vailing  view  a  judgment  or  decree  of  divorce  does  not  affect  property 
rights.  Proceedings  to  vacate  it  will  not  lie  after  the  death  of  the  com- 
plainant. The  only  object  which  could  be  attained  would  be  senti- 
mental in  its  nature,  for  the  death  of  the  parties  effectually  severs  the 
marriage  relation  and  the  practical  result  of  the  judgment  or  decree 
would  not  be  affected.'  On  the  other  hand,  where  the  judgment  or 
decree  affects  property  rights,  the  death  of  one  party  or  both  parties 
does  not  affect  the  right  of  the  unsuccessful  party  or  his  or  her 
representative  to  institute  vacation  proceedings.  This  is  permitted 
not  for  the  purpose  of  continuing  the  controversy  touching  the  right 
to  a  divorce  or  annulment  itself,  but  for  the  ascertainment  of  whether 
the  property  has  been  rightly  diverted  from  its  appropriate  channel 

4.  Graham  v.  Graham,  54  Wash.  70,  Pac.  465,  95  A.  S.  R.  815,  60  L.R.A. 

102  Pac.  891,  18  Ann.  Gas.  999.    See  294  and  note. 

also  AUen  v.  Maclellan,  12  Pa.  St.  328,  Notes:  133  A.  S.  R.  441,  18  Ann. 

51  Am.  Dec.  608.  Gas.  1003;  Ann.  Gas.  1913B  370. 

.    5.  Simpkins  v.  Simpkins,  14  Mont.  8.  Guggenheim  v.  Wahl,  203  N.  T. 

386,  36  Pac.  759,  43  A.  S.  R.  641;  Ni-  390,  96  N.  E.  726,  Ann.  Gas.  1913B 

cheUs  V.  NicheUs,  6  N.  D.  125,  64  N.  201. 

W.  73,  57  A.  S.  R.  540,  33  L.R.A.  515.  9.  Lawrence  v.  Nelson,  113  la.  277, 

6.  NieheUs  v.  Nichells,  5  N.  D.  125,  85  N.  W.  84, 57  L.R.A.  583  and  note. 
64  N.  W.  73,  57  A.  S.  R.  540, 33  LJIJL  Notes:  125  A.  S,  B.  233;  5  Ann. 
515.  Cu.  892. 

7.  Karren  v.  Karren,  25  Utah  87,  69 
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of  devolution.*"  Th!.  rule  has  been  held  to  apply  where  the  divorce 
was  procured  at  the  instance  of  the  husband  and  but  for  it  the  wife 
would  be  entitled  to  a  federal  pension  from  the  time  of  his  death.** 
The  action  is  deemed  to  involve  only  property  rights,  and  the  state 
is  no  longer  interested.**  In  states  where  there  are  statutory  pro- 
vistons  forbidding  the  review  of  a  judgment  of  divorce  after  the  term 
in  which  granted,  it  is  usually  held  that  such  statutes  do  not  prevent 
the  vacation  of  a  decree  after  the  death  of  one  of  the  parties  if  the 
court  granting  it  had  no  jurisdiction,  though  some  cases  decide  that 
fraud  in  any  other  matter  than  in  obtaining  jurisdiction  is  not  suffi- 
cient to  justify  a  review  in  defiance  of  the  statute.**  Where  the  wife 
is  the  petitioner  and  the  ground  is  fraud  she  is  competent  to  testify 
as  to  what  she  did  or  did  not  do  as  regards  the  divorce  suit,  such 
testimony  being  within  neither  the  letter  nor  the  spirit  of  the  law  pro- 
hibiting parties  from  testifying  where  heirs  are  interested.**  There 
is  authority  for  the  broad  rule  that  a  judgment  or  decree  of  divorce 
cannot  be  vacated  after  the  death  of  the  plaintifif ;  **  this  view  is 
based  on  the  ground  that  nothing  is  sought  to  be  affected  but  the 
marital  status  of  the  husband  and  wife,  that  the  distribution  of 
property  in  such  an  action  is  merely  incidental,  and  that  on  the 
death  of  either  party,  whether  before  or  after  the  decree,  the  sub- 
ject of  the  controversy  is  eliminated;  that  if  the  judgment  is  vacated 
the  case  cannot  be  retried;  and  that  the  executors  of  the  deceased 
party  who  are  substituted  as  parties  cannot  represent  the  deceased 
or  those  interested  in  the  matter.**  Such  a  vacation,  it  is  held, 
cannot  be  had  under  any  inherent  power  of  the  court  to  set  aside 
void  judgments,  because  should  the  court  enter  a  judgment  of  vacation 
without  having  jurisdiction  of  the  parties  to  the  judgment,  it  would 
be  guilty  of  proceeding  in  the  matter  ex  parte,  and  so  far  as  prop- 
erty rights  are  concerned,  if  there  are  any,  if  the  judgment  is  void, 

10.  Brown  v.  Grove,  116  Ind.  84, 18  Leathers  v.  Stewart,  108  Me.  96,  79 
N.  E.  387,  9  A.  S.  R.  823;  Lawrence  v.  Atl.  16,  Ann.  Cas.  1913B  366. 
Nelson,  113  la.  277,  85  N.  W.  84,  57  12.  McElrath     v.     McElrath,     120 
L.R.A.  583  and  note;  Wood  v.  Wood,  Minn.  380,  139  N.  W.  708,  44  L.R.A. 
136  la.  128, 113  N.  W.  492,  125  A.  S.  (N.S.)  505. 

R.  223  and  note,  12  L.R.A.(N.S.)  891;  13.  Note:  1  L.R.A.(N.S.)  552. 

Leathers  v.  Stewart,  108  Me.  96,  79  14.  Brown  v.  Grove,  116  Ind.  84, 18 

Atl.  16,  Ann.  Cas.  1913B  366  and  note;  N.  E.  387, 9  A.  S.  R.  823. 

McElrath  t.  McElrath,  120  Minn.  380,  Note:  5  Ann.  Cas.  893. 

139  N.  W.  708,  44  L.R.A.(N.S.)  505  15.  Dwyer  v.  Nolan,  40  Wash.  459, 

and  note;  Johnson  v.  Coleman,  23  Wis.  82  Pac.  746,  111  A.  S.  R.  919,  5  Ann. 

452,    99    Am.    Dec.    193;    Moyer    v.  Cas.  890  and  note,  1  L.R. A. (N.S.)  551 

Koontz,  103  Wis.  22,  79  N.  W.  50,  74  and  note. 

A.  S.  R.  837  and  note.  Notes:  125  A.  S.  R.  239;  57  L.R.A. 

Notes:  1  L.R.A.(N.S.)  552;  5  Ann.  585,  588;  Ann.  Cas.  1913B  369. 

Cas.  892.  16.  Dwyer  v.  Nolan,  40  Wash.  459, 

11.  Lawrence  v.  Nelson,  113  la.  277,  82  Pac.  746,  111  A.  S.  R.  919,  5  Ann. 
85  N.  W.  84,  57  L.R.A.  583.     See  also  Cas.  890, 1  L.R.A.(N.S.)  551. 
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such  rights  are  in  no  way  affected  by  it,  and  all  the  avenues  are 
open  for  the  determination  of  such  rights,  where  the  parties  affected 
can  all  be  heard.*' 

264.  Parties  Plaintiff. — The  general  rule  that  strangers  to  the 
record  have  no  standing  on  which  to  base  an  application  to  vacate  a 
judgment  unless  so  authorized  by  statute  ordinarily  applies  to  judg- 
ments and  decrees  of  divorce,*'  including  those  rendered  in  a  foreign 
country.**  Thus,  while  the  interest  of  the  children  of  the  marriage 
may  indirectly  and  from  a  sentimental  reason  be  affected  by  a  decree 
divorcing  their  parents,  still  they  have  no  such  interest  as  will  enable 
them  to  maintain  a  bill  to  set  aside  such  a  decree.*"  So  where  a 
woman  procures  a  divorce  from  her  husband  and  subsequently  remar- 
ries it  has  been  held  that  on  the  death  of  the  second  husband  leaving 
an  estate  in  which  the  wife  is  entitled  to  share  as  the  surviving  spouse 
if  her  divorce  and  subsequent  remarriage  were  valid,  the  heirs  of  the 
second  husband  have  no  standing  to  maintain  proceedings  to  vacate 
the  judgment  of  divorce.*  But  it  has  been  held  that  where  the  divorce 
or  annulment  affects  the  estate  of  the  defending  spouse  his  or  her 
personal  representatives  may  institute  proceedings  for  the  vacation  of 
the  judgment  or  decree,  and  that  where  the  defending  spouse's  right 
of  inheritance  in  the  estate  of  the  complaining  spouse  is  barred  by 
the  divorce  or  Emnulment  the  heirs  of  the  defending  spouse  have  such 
an  interest  or  standing  as  will  enable  them  to  institute  proceedings 
for  the  vacation  of  the  judgment  or  decree.'  If  the  general  guardian 
of  an  incompetent  against  whom  a  decree  of  divorce  has  been  rendered 
without  proper  service  of  process  refuses  to  institute  a  suit  for  its 
vacation,  the  incompetent's  child  may  do  so  as  next  friend  and  ask 
for  the  appointment  of  a  guardian  ad  litem.' 

265.  Defendants. — Persons  whose  interests  will  be  adversely  affected 
by  the  vacation  of  the  judgment  or  decree  must  be  made  parties  defend- 
ant to  the  proceeding,*  and  must  be  servfed  with  process.  And  it  has 
been  held  that  substituted  service  without  the  state  on  the  children  and 
administrator  of  a  deceased  person  is  not  sufficient  to  confer  jurisdic- 
tion on  a  state  court  to  set  aside  a  decree  of  divorce  obtained  by  the 

17.  Dwyer  v.  Nolan,  40  Wash.  459,  47  Atl.  755,  54  L.R.A.  758. 

82  Pae.  746,,  111  A.  S.  R.  919,  5  Ann.  2.  Wood  v.  Wood,  136  la.  128,  113 
Cas.  890,  1  L.R.A.(N.S.)  551.  N.  W.  492, 125  A.  S.  R.  223, 12  L.R.A. 

18.  Tyler   v.   Aspinwall,   73    Conn.    (N.S.)  891. 

493,  47  Atl.  755,  54  L.R.A.  758  and  3.  State  v.  District  Court,  38  Mont, 

note  166.  99  Pac.  291,  129  A.  S.  R.  636,  35 

Notes:  61  Am.  Dec.  466;  125  A.  S.  L.R.A.(N.S.)  1098. 

R.  242;  57  L.R.A.  599.  4.  Dwyer  v.  Nolan,  40  Wash.  459,  82 

19.  Bater  v.  Bater,  [1906]  P.  (Eng.)  Pac.  746,  111  A.  S.  R.  919,  5  Ann.  Cas. 
209, 4  Ann.  Cas.  854.  890,1    L.R.A.(N.S)    551;    Moyer  v. 

20.  Baugh  V.  Baugh,  37  Mich.  59,  26  Koontz,  103  Wis.  22,  79  N.  W.  50,  74 
Am.  Rep.  495.  A.  S.  R.  837. 

1.  Tyler  v.  Aspinwall,  73  Conn.  493,       Note:  5  Ann.  Cas.  893. 
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deceased  in  his  lifetime,  where  no  rights  of  the  petitioning  wife  to 
property  within  the  state  are  involved  and  the  only  purpose  of  the 
proceeding  is  to  affect  rights  in  the  property  of  the  deceased  husband 
situated  without  the  state.*  Where  the  husband  at  whose  instance 
the  divorce  was  procured  dies  leaving  both  real  and  personal  estate 
in  which  the  siu'viving  wife  would  have  an  interest  but  for  the  divorce, 
both  the  personal  representatives  and  the  heirs  of  the  husband  are 
proper  parties  to  proceedings  by  the  wife  to  vacate  the  judgment  or 
decree.'  But  the  adult  heirs  of  a  deceased  person  are  not  necessary 
parties  to  a  proceeding  by  his  former  wife  to  contest  the  validity  of 
the  divorce  for  the  purpose  of  establishing  her  right  to  a  pension  as 
his  widow.' 

266.  Effect  of  Vacation. — ^If  a  decree  of  divorce  is  annulled  or 
vacated  the  marital  rights,  obligations,  and  status  of  the  parties  are 
revived.  The  annulling  of  the  decree  places  the  parties  in  the  status 
in  which  they  were  before  the  divorce,  irrespective  of  a  subsequent 
marriage  or  the  birth  of  children  of  the  second  marriage  prior  to  the 
annulment.*  An  agreement  between  the  parties  to  the  contrary  is  of 
no  efifect.*  Cohabitation  pursuant  to  the  second  marriage  after  the 
annulment  constitutes  adultery,**  though  the  second  marriage  was 
contracted  in  reliance  on  the  validity  of  the  decree.**  But  where  the 
action  is  not  brought  until  after  the  death  of  one  of  the  divorced 
spouses  it  involves  property  rights  only  and  does  not  affect  the  status 
of  the  surviving  second  spouse  of  the  deceased.**  Where  the  divorce 
was  granted  by  the  court  of  another  state  it  will  be  presumed  that  its 
annulment  by  the  same  court  is  regular  and  valid.** 

Collateral  Attack 

267.  In  General. — ^The  general  rule  that  a  judgment  or  decree  is 
not  subject  to  collateral  attack  for  irregularities  not  affecting  the  juris- 
diction of  the  court  applies  in  divorce  actions,**  even  though  the  judg- 

6.  Moyer  v.  Koontz,  103  Wis.  22,  79  Atl.  193,  78  A.  S.  R.  871. 
N.  W.  50,  74  A.  S.  R.  837.  11.  State  v.  Whiteomb,  52  la.  85.  2 

6.  Johnson  v.  Coleman,  23  Wis.  452,  N.  W.  970, 35  Am.  Rep.  258. 

99  Am.  Dec.  193.  12.  Moyer  v.  Koontz,  103  Wis.  22, 

7.  Lawrence  v.  Nelson,  113  la.  277,  79  N.  W.  50,  74  A.  S.  R.  837. 
85  N.  W.  84,  57  L.R.A.  583.  See  supra,  par.  263. 

8.  Comstock  v.  Adams,  23  Kan.  513,  13.  Comstoek   v.    Adams,   23   Kan. 
33  Am.  Rep.  191;  Voorhees  v.  Voor-  513,  33  Am.  Rep.  191. 

hees,  46  N.  J.  Eq.  411, 19  Atl.  172,  19  14.  In  re  James,  99  Cal.  374,  33  Pac. 

A.  S.  R.  404;  State  v.  Watson,  20  R.  I.  1122,  37  A.  S.  R.  CO;  Gordon  v.  Munn, 

354,  39  Atl.  193, 78  A.  S.  R.  871.  87  Kan.  624,  125  Pac.  1,  Ann.  Cas. 

Note :  61  Am.  Dec.  467.  1914A  783 ;  In  re  Austin,  173  Mich.  47, 

9.  Comstock  v.  Adams,  23  Kan.  513,  138  N.  W.  237,  Ann.  Cas.  1914D  749; 
33  Am.  Rep.  191.  Sodini  v.  Sodini,  94  Minn.  301,  102  N. 

10.  State  V.  Watson,  20  R.  I.  354,  39   W.  861,  110  A.  S.  R.  371;  Hester  v. 
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ments  and  decrees  were  entered  on  default.*'  A  default  judgment  ia 
not  rendered  subject  to  collateral  attack  by  premature  entry  of  the 
default,'*  or  by  failure  to  enter  a  formal  order  pro  confesso.*'  Nor 
can  the  decree  be  so  attacked  for  -want  of  findings  **  or  because  the 
decree  is  broader  than  the  court  was  authorized  to  order,  or  for 
misnomer  consisting  of  the  addition  of  a  middle  name.**  It  is  also 
settled  that  judgments  or  decrees  of  divorce  rendered  with  the  con- 
sent or  collusion  of  the  parties  are  not  subject  to  collateral  attack  by 
either  party.**  And  a  judgment  of  divorce  procured  by  fraud  stands 
on  the  same  footing  as  any  other  judgment  so  procured  as  regards 
a  collateral  attack,  and  is  not  thus  assailable  where  the  jurisdiction  of 
the  court  is  not  affected.*  Where,  however,  the  judgment  or  decree 
is  void  for  want  of  jurisdiction  it  is  generally  subject  to  collateral 
attack,*  notwithstanding  a  subsequent  marriage  *  or  the  death  of  the 
party  by  whom  the  divorce  was  procured.*  But  the  same  presumption 
in  favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction  render- 
ing a  judgment  or  decree  of  divorce  applies  as  in  other  cases,'  and 
it  has  been  held  that  the  presumption  is  conclusive  where  the  record 
is  silent  on  the  subject.*  So  where  the  record  did  not  affirmatively 
show  lack  of  jurisdiction  it  was  held  that  the  former  husband  could 
not  collaterally  attack  the  decree  so  as  to  disqualify  the  former  wife 
to  testify  against  him  in  a  criminal  case.'    And  where  the  decree  wad 


Hester,  103  Miss.  13.  60  So.  6,  Ann. 
Cas.  1915B  428  and  note;  Cizek  v.  Ci- 
Mk,  69  Neb.  797,  96  N.  W.  657,  99  N. 
W.  28,  5  Ann.  Cas.  464. 

16.  Newcomb  v.  Newcomb,  13  Bush 
(Ky.)  544,  26  Am.  Rep.  222;;  Sodini 
V.  Sodini,  94  Minn.  301,  102  N.  W. 
861, 110  A.  S.  R.  371. 

16.  Note:  Ann.  Cas.  1915B  430. 

17.  In  re  Austin,  173  MicJi.  47,  138 
N.  W.  237,  Ann.  Cas.  1914D  749. 

18.  Cizek  v.  Cizek,  69  Neb.  797,  96 
N.  W.  657,  99  N.  W.  28,  5  Ann.  Cas. 
464. 

19.  Note:  Ann.  Cas.  1915B  430. 

20.  Hamilton  v.  McNeill,  150  la. 
470,  129.N.  W.  480,  Ann.  Cas.  1912D 
604. 

Notes:  60  L.R.A.  301,  305; -51 
L.R.A.(N.S.)  535;  Ann.  Cas.  1915B 
430. 

1.  Dow  V.  Blake,  148  111.  76,  35  N. 
E.  761,  39  A.  S.  R.  156;  Greene  v. 
Greene,  2  Gray  (Mass.)  361,  61  Am. 
Dee.  454;  Smithson  v.  Smithson,  37 
Neb.  535,  56  N.  W.  300,  40  A.  S.  R. 
504. 


Notes:  36  L.R.A.(N.S.)  985;  Ann. 
Cas.  1915B  431. 

2.  Ingram  v.  Ingram,  143  Ala.  129, 
42  So.  24,  111  A.  S.  R.  31;  Graves  v. 
Graves,  36  la.  310,  14  Am.  Rep.  525; 
Newcomb  v.  Newcomb,  13  Bush  (Ky.) 
544,  26  Am.  Rep.  222;  State  v.  West- 
moreland, 76-  S.  C.  145,  56  S.  E.  673, 
8  L.R.A.(N.S.)  842. 

Note:  Ann.  Cas.  1915B  431. 

3.  Newcomb  v.  Newcomb,  13  Busli 
(Ky.)  544,  26  Am.  Rep.  222;  Adams 
V.  Adams,  154  Mass.  290,  28  N.  E. 
260,  13  L.R.A.  275. 

4.  Newcomb  v.  Newcomb,  13  Bush 
(Ky.)  544,  26  Am.  Rep.  222. 

Notes:  125  A.  S.  R.  245;  57  L.R.A. 
593. 

See  supra,  par.  263,  as  to  effect  of 
death. 

5.  Newcomb  v.  Newcomb,  13  Bush 
(Ky.)  544,  26  Am.  Rep.  222. 

6.  Note:  Ann.  Cas.  1915B  431. 

7.  Douglas  V.  State,  58  Tex.  Crira. 
122,  124  S.  W.  933,  137  A.  S.  R.  930. 
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valid  on  its  face  it  was  held  that  it  could  not  be  collaterally  attacked 
in  an  action  by  the  former  wife  for  maintenance.^ 

268.  Estoppel  of  Party  Obtaining  Divorce. — ^While  the  party  who 
obtained  a  merely  voidable  decree  of  divorce  is  certainly  in  no  better 
position  to  attack  it  collaterally  than  is  anyone  else,'  there  is  authority 
for  the  position  that  such  a  party  is  not  precluded  from  attacking 
the  decree  where  it  is  void.^'  On  the  other  hand,  a  collateral  attack 
has  often  been  made  in  an  attempt  by  the  party  obtaining  the  divorce 
to  secure  an  interest  in  the  other's  estate,  thus  involving  a  repudiation 
of  the  decree.  Such  an  attempt  has  generally  been  unsuccessful,  the 
reason  for  denying  the  claim  being  that  the  claimant  having  invoked 
the  jurisdiction  of  the  court  was  precluded  from  questioning  it,** 
especially  where  the  claim  was  by  a  wife  who  had  been  granted  ali- 
mony by  the  divorce  decree.**  The  estoppel  is  not  affected  by  the 
failure  of  either  party  to  remarry,  though  this  may  be  taken  into  cpn- 
sideration.** 

269.  Standing  of  Divorce  Defendant  to  Attack  Decree. — A  void 
judgment  or  decree  would  not  ordinarily  affect  the  claim  of  the 
defendant  to  his  or  her  interest  as  the  surviving  spouse  in  the  estate 
of  the  plaintiff,  and  could  be  collaterally  impeached  in  proceedings 
to  recover  such  interest.**  But  it  is  generally  recognized  that  by 
accepting  the  benefits  of  the  decree  the  defendant  may  be  estopped 
from  contesting  its  validity  and  claiming  an  interest  in  the  plaintiff's 
estate.*"  Thus,  where  a  wife  secured  a  divorce  which  was  void  for 
want  of  proper  service  of  summons  on  the  husband,  but  he  had  actual 
knowledge  of  the  pendency  of  the  action  and  subsequently  took  advan- 
tage of  the  divorce  by  remarrying,  it  was  held  that  he  was  estopped 
to  attack  the  validity  of  the  divorce  for  the  purpose  of  enabling  him 

8.  EdgertoD  v.  Edgerton,  12  Mont.  14.  Sammons  t.  Pike,  108  Minn. 
122,  29  Pac.  966,  33  A.  S.  R.  557,  16  291,  120  N.  W.  540,  122  N.  W.  168, 
L.R.A.  94.  133  A.  S.  R.  425  and  note,  23  L.R.A. 

9.  Note:  60  L.R.A.  301.  (N.S.)  1254. 

10.  McCreery  v.  Davis,  44  8.  C.  16.  Arthur  v.  Israel,  15  Colo.  147, 
195,  22  S.  E.  178,  51  A.  S.  R.  794,  28  25  Pac.  81,  22  A.  S.  R.  381, 10  L.R.A. 
L.R.A.  655.  693;  Mohler  v.  Shank,  93  la.  273,  61 

Note:  60  L.R.A.  301.  N.  W.  981,  57  A.  S.  R.  274,  34  L.R.A. 

11.  Starbuck  v.  Starbuck,  173  N.  Y.  161 ;  Marvin  v.  Foster,  61  Minn.  154, 
503,  66  N.  E.  193,  93  A.  S.  R.  631.  63  N.  W.  484,  52  A.  S.  R.  586;  Sam- 
Notes:  133  A.  S.  R.  434;  60  L.R.A.  mons  v.  Pike,  108  Minn.  291,  120  N. 

302.  W.  540,  122  N.  W.  168,  133  A.  S.  R. 

12.  In  re  Ellis,  55  Minn.  401,  56  425  and  note,  23  L.R.A.(N.S.)  1254. 
N.  W.  1056,  43  A.  S.  R.  514,  23  L.R.A.  See  also  Bidwell  v.  BidweU,  139  N. 
287.  C.  402,  52  S.  E.  55,  111  A.  8.  R.  797, 

Notes:  125  A.  S.  R.  245;  60  L.R.A.  2  L.R.A.(N.S.)  324. 

303.  Notes:  125  A.  S.  R.  245;  57  L.R.A. 

13.  Starbuck   v.    Starbuck,  173   N.  595 ;  60  L.R. A.  305. 
Y.  503,  66  N.  E.  193,  93  A.  S.  R.  631. 
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as  surviving  husband  to  share  in  the  wife's  estate.**  The  same  has 
been  held  true  where  the  void  divorce  was  secured  by  the  husband, 
and  the  wife  remarried  and  after  the  death  of  her  first  husband 
dought  to  claim  an  interest  in  his  estate.*'  On  the  other  hand, 
it  has  been  held  that  an  estoppel  cannot  be  based  on  a  void  judg- 
ment or  decree  of  divorce,  and  therefore  that  where  the  court  by 
which  a  divorce  was  granted  at  the  suit  of  the  husband  was  with- 
out authority  to  entertain  suits  for  divorce,  and  the  wife,  who  was  of 
weak  mind,  afterwards  remarried,  as  did  also  the  husband,  the  wife 
was  not  estopped  from  attacking  the  validity  of  the  divorce  and 
claiming  as  the  surviving  spouse  her  interest  in  the  estate  of  her  first 
husband.**  The  acceptance  of  the  decree  by  and  the  remarriage  of 
a  defendant  in  whom  no  jurisdiction  was  obtained  has  been  held  not  to 
estop  him  from  disputing  the  validity  of  a  subsequent  ex  parte  pro- 
ceeding in  the  divorce  suit  by  which  the  judgment  was  opened  and  a 
decree  for  alimony  entered.** 

Conclusiveness  and  Operation  as  Res  Adjudicata 

270.  Conclusiveness  Generally. — Judgments  and  decrees  in  divorce 
proceedings  are  within  the  general  rule  applicable  to  a  judgment  or 
decree,  that  when  it  is  sought  to  be  made  available  in  subsequent  pro- 
ceedinp  between  the  same  parties  it  is  conclusive  and  binding  on 
them  in  regard  to  all  matters  shown  to  have  been  put  in  issue  or  to 
have  been  necessarily  involved  in  the  former  suit  and  actually  tried 
and  determined  in  it;  but  that  in  regard  to  matters  not  then  in  con- 
troversy, and  not  heard  and  determined,  though  it  is  conclusive  so 
far  as  the  final  disposition  of  that  cause  of  action  is  concerned,  it  is 
not  conclusive  to  prevent  a  determination  of  them  according  to  the 
truth,  if  they  are  subsequently  controverted  in  a  different  case.**  As 
between  the  parties  to  the  proceedings  a  valid  judgment  or  decree  i* 
conclusive  of  all  charges  set  forth  and  facts  found  or  which  might 
have  been  found,  and  of  defenses  raised  at  the  trial.*    So,  as  between 

16.  Marvin  v.  Foster,  61  Minn.  154,  v.  Elder,  62  Pa.  St.  308,  1  Am.  Kep. 
63  N.  W.  484,  52  A.  S.  R.  586.  414. 

17.  Arthur  v.  Israel,  15  Colo.  147,  19.  Hekking  v.  Pfaff,  91  Fed.  60, 
25  Pae.  81,  22  A.  S.  R.  381,  10  L.R.A.  33  C.  C.  A.  328,  43  L.R.A.  618. 

693:  Mohler  v.  Shank,  93  la.  273,  61       20.  Prall  v.  Prall,"58  Fla.  496.  50 

N.  W.  981,  57  A.  S.  R.  274,  34  L.R.A.  So.  867,  26  L.R.A.(N.S.)    577;  Bur- 

161.  len  V.  Shannon,  99  Mass.  200,  96  Am. 

18.  In  re  Cliristiansen,  17  Utah  412,  Dec.  733;  Lea  v.  Lea,  99  Mass.  493,  96 
53  Pac.  1003,  70  A.  S.  R:  794,  41  Am.  Dec.  772  and  note;  Watts  v. 
L;R.A.  504.  In  this  case  the  position  Watts,  160  Mass.  464,  36  N.  E.  479,  39 
of  the  first  wife  was  one  strongly  A.  S.  R.  509,  23  L.R.A.  187;  Brinkley 
appealing  for  relief,  whereas  the  po-  v.  Brinkley,  50  N.  Y.  184,  10  Am. 
eition  of  the  second  .wife  involved  no  Rep.  460, 

«ueh  appeal  and  was  given  little  con-       1.  Note:  65  Am.  Dec.  361, 
sideration  by  the  court.    See  also  Reel 
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the  parties  and  privies  the  decree  granting  a  divorce  is,  it  seems, 
conclusive  of  the  existence  of  the  marriage  dissolved  thereby.*  But 
if  no  jurisdiction  of  the  person  of  the  defendant  was  acquired  by 
actual  service  of  process  or  appearance  the  decree  would  not  conclude 
him  or  his  children  by  another  marriage.' 

271.  General  Operation  as  to  Status  of  Parties. — As  between  the 
parties  the  diyorce  establishes  that  such  marriage  is  dissolved,  so  as 
to  bar  another  suit  for  divorce  between  them.*  If,  however,  the 
decree  grants  merely  a  divorce  a  mensa  et  thoro  it  is  no  bar  to  a 
subsequent  action  for  an  absolute  divorce.'  It  has  been  held  that 
if  after  a  divorce  has  been  granted  to  a  husband  he  returns  to  the 
state  where  his  former  wife  is  and  is  there  sued  by  her  for  a  divorce 
from  bed  and  board,  and  a  judgment  is  entered  in  her  favor  without 
his  interposing  his  divorce  by  a  plea  in  bar  or  otherwise,  this  second 
divorce  does  not  invalidate  the  first  nor  change  his  status  as  an  unmar- 
ried man  established  by  his  divorce,  and  therefore  in  a  contest  between 
his  wife  and  a  woman  married  to  him  after  the  entry  of  both  decrees 
of  divorce  his  first  divorce  is  still  operative  and  sustains  the  second 
marriage.'  And  it  has  been  held  in  England  that  where  the  annul- 
ment of  a  marriage  is  procured  by  collusion  and  fraud  it  will  not  be 
binding  oa  a  child  of  the  marriage  on  the  question  of  legitimacy.' 
As  to  third  persons  the  decree  of  divorce  is  conclusive  as  to  the  subse- 
quent status  of  the  parties,  viz.,  that  from  the  time  of  the  divorce 
they  are  single  as  to  each  other;  •  but  the  divorce  does  not  settle  the 
status  of  their  prior  relations  so  as  to  render  them  valid  or  invalid 
as  against  the  whole  world  regardless  of  whether  they  were  so  or  not.* 
Thus,  the  fact  that  a  man  and  woman  were  divorced  does  not  as 
against  the  state  establish  conclusively  that  they  were  in  fact  husband 
and  wife  before  the  divorce  so  as  to  affect  the  competency  of  the 
alleged  wife  as  a  vdtness  against  the  husband  in  a  prosecution  against 
him.*®  And  where  a  wife  is  awarded  a  divorce  over  the  husband's 
defense  on  the  ground  of  the  invalidity  of  the  marriage,  it  has  been 
held  that  as  between  a  second  wife  and  a  child  of  the  first  alleged  mar- 

2.  Notes:  65  Am.  Dec.  361;  Ann.  8.  Belknap  v.  Stewart,  38  Neb.  304, 
Cas.  1912C  246.  56  N.  W.  881,  41  A.  S.  R.  729;  Obon 

3.  Hunter  v.  Hunter,  111  Cal.  261,  v.  State,  143  Wis.  249,  126  N.  W.  737, 
43  Pae.  756,  52  A.  S.  R.  180,  31  L.R.A.   31  L.R.A.(N.S.)  966. 

411.  Note:  65  Am.  Dec.  361. 

4.  Note:  65  Am.  Dec.  361.  See  su-  9.  Hunter  v.  Hunter,  111  Cal.  261, 
pra,  par.  163,  as  to  defense  of  prior  di-  43  Pae.  756,  52  A.  S.  R.  180,  31 
vorce.  L.R.A.  411;  Williams  v.  Williams,  63 

6.  See  supra,  par.  167,  as  to  limited  Wis.  58,  23  N.  W.  110,  53  Am.  Rep. 

divorce  as  defense.  253;  Obom  v.  State,  143  Wis.  249, 126 

6.  In  re  James,  99  Cal.  374,  33  Pae.  N.  W.  737,  31  L.R.A.(N.S.)  966. 
1122,  37  A.  S.  R.  60.  10.  Obom  v.  State,  143  Wis.  249, 

7.  Note:  38  L.R.A.(N.S.)  561.  126  N.  W.  737,  31  L.R.A.(N.S.)  966. 
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riage  the  divorce  is  not  conclusive  as  to  the  existence  of  the  first 
marriage  and  the  corresponding  legitimacy  of  the  child.** 

272.  Conclusiveness  Generally  as  to  Property  Rights. — ^Where  the 
property  rights  between  the  parties  arising  out  of  the  marriage  relation 
are  not  adjudicated  in  the  divorce  action  the  judgment  or  decree 
therein  is  not  res  adjudicata  as  to  such  rights  so  as  to  operate  as  a 
bar  to  a  subsequent  action  between  the  parties  for  their  adjustment.^* 
This  principle  has  frequently  been  applied  as  regards  the  adjustment 
of  the  community  property  rights  of  the  parties  after  a  divorce  or 
annulment  of  the  marriage,*'  And  so  also,  where  in  determining  the 
amount  of  permanent  alimony  to  be  allowed  the  wife,  the  court,  for 
the  purpose  merely  of  ascertaining  the  amount  of  the  value  of  the 
husband's  estate,  takes  into  consideration  an  indebtedness  owing  from 
the  husband  to  the  wife,  there  is  no  such  adjudication  as  to  such 
indebtedness  in  the  allowance  of  the  wife's  alimony  as  will  prevent 
the  wife  from  suing  the  husband  after  the  divorce  to  recover  the 
indebtedness.**  On  the  other  hand,  where  the  court  granting  a 
divorce  has  the  discretionary  power  of  awarding  to  the  injured  party 
the  property  received  by  the  other  from  such  party,  it  has  been  held 
that  claims  of  this  character  are  finally  closed  by  the  judgment  of 
divorce  and  are  not  open  to  adjudication  in  a  subsequent  action 
between  the  parties.*' 

273.  Effect  as  between  Spouse  and  Third  Person  Generally. — The 
judgment  or  decree  in  divorce  or  annulment  proceedings,  aside  from 
establishing  as  against  all  the  world  that  from  the  time  of  the  divorce 
or  annulment  the  parties  are  single  as  regards  each  other,**  cannot 
be  invoked  by  a  third  person  in  a  subsequent  action  against  one  of 
the  spouses  as  establishing  facis  which  may  have  been  or  were 
adjudicated  in  the  divorce  proceedings.*'    Thus,  as  between  the  party 

11.  Note:  38  L.R.A.(N.S.)  561.  note.    See  also  Thomas  v.  Thomas,  27 

12.  Thomas  v.  Thomas,  27  Okla.  784,  Okla.  784, 109  Pae.  825, 113  Pac.  1058, 
109  Pac.  825, 113  Pac.  1058,  Ann.  Cas.  Ann.  Cas.  1912C  713,  35  L.R.A.(N.S.) 
1912C  713,  35  L.R.A.(N.S.)  124.  124,   referring    to    practice   in    other 

13.  Coats  V.   Coats,  160   Cal.   671,  jurisdictions. 

118  Pac.  441,  36  L.R.A.(N.S.)  844  and  Note:  Ann.  Cas.  1912C  726. 

note;  Kirkwood  v.  Domnau,  80  Tex.  16.  See  supra,  par.  271. 

645,  16  S.  W.  428,  26  A.  S.  R.  770;  17.  Roulston  v.  Hall,  66  Ark.  305, 

Ambrose  v.  Moore,  46  Wash.  463,  90  50  S.  W.  690,  74  A.  S.  R.  97;  Wilson 

Pac.  588,  11  L.R.A.(N.S.)  103.  v.  MitcheU,  48  Colo.  454,  111  Pae.  21, 

14.  Scott  V.  Scott,  83  Conn.  634,  78  30  L.R.A.(N.S.)  507;  Luke  v.  Hill, 
Atl.  314,  21  Ann.  Cas.  965  and  note.  137  Ga.  159,  73  S.  E.  345,  38  L.R.A. 

15.  Howell  V.  Howell,  104  Cal.  45,  (N.S.)  559  and  note;  Hubert  v.  Fera, 
37  Pac.  770,  43  A.  S.  R.  70;  Roe  v.  99  Mass.  198,  96  Am.  Dec.  732;  Bur- 
Roe,  52  Kan.  724,  35  Pac.  808,  39  A.  len  v.  Shannon,  99  Mass.  200,  96  Am. 
S.  R.  367;  Kirkwood  v.  Domnau,  80  Dec.  733;  Belknap  v.  Stewart,  38  Neb. 
Tex.  645,  16  S.  W.  428,  26  A.  S.  R.  304,  56  N.  W.  881,  41  A.  S.  R.  729; 
770;  Ambrose  v.  Moore,  46  Wash.  463,  Gill  v.  Read,  5  R.  I.  343,  73  Am.  Dec 
90  Pac.  588,  11  L.R.A.(N.S.)  103  and  73. 
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securing  the  divorce  and  a  third  person  the  divorce  is  not  conclusive 
that  a  marriage  actually  existed  at  the  time  of  the  divorce  between 
the  parties  to  the  action  in  which  the  divorce  was  granted.**  Where, 
therefore,  a  woman  who  had  been  deserted  by  her  husband  remarried 
and  subsequently  secured  a  divorce  from  her  first  husband,  who  had 
Jisappeared  and  had  been  unheard  of,  it  was  held  in  a  suit  by  the 
second  husband  to  annul  his  marriage  that  the  decree  of  divorce  was 
not,  as  to  the  woman,  conclusive  of  the  fact  that  at  the  time  of  the 
divorce  her  first  husband  was  living.*'  So  also,  where  a  woman  mar- 
ried a  man  who  had  a  wife  living  and  then  married  another  man,  after 
which  she  secured  a  divorce  from  the  man  she  first  married,  she  was 
held  not  estopped  by  reason  of  such  divorce  from  showing  that  the 
first  marriage  was  void  and  that  she  was  a  lawful  wife  under  her 
second  marriage  so  as  to  be  entitled  to  dower  in  her  second  husband's 
estate.**  Nor  is  a  divorce  granted  to  the  husband  evidence  against  the 
wife  of  the  truth  of  the  ground  on  which  the  divorce  was  granted  in 
an  action  by  her  against  a  third  person  after  the  death  of  the  husband 
to  recover  the  custody  of  a  child  of  the  marriage.*  Where  property  is 
set  apart  to  the  wife  as  the  homestead  the  decree  is  not  evidence  of 
the  homestead  character  of  such  property  as  against  a  third  person 
to  whom  the  husband  had  previously  conveyed.* 

274.  Conclusiveness  in  Subsequent  Action  for  Criminal  Conversation 
or  Alienation  of  Affections. — On  principle  it  would  seem  that  a  divorce 
in  favor  of  the  wife  should  not  conclude  the  husband  as  to  the  cause 
of  the  marital  trouble  as  against  the  defendant  in  a  subsequent  action 
for  alienation  of  the  wife's  affections.'  And  it  has  been  held  that  a 
decree  of  annulment  is  not  conclusive  in  such  an  action  as  to  the 
grounds  on  which  the  annulment  was  granted.*  Similarly,  though 
there  seems  to  be  authority  to  the  cbntrary,*  it  has  been  held  that  a 
judgment  or  decree  denying  the  husband  a  divorce  for  the  alleged 
adultery  of  his  wife  will  not  be  conclusive  against  him  in  a  subse- 
quent action  against  the  named  corespondent  for  criminal  conversation 
consisting  of  the  alleged  adulterous  intercourse  involved  in  the  divorce 
action.*    The  question  as  to  the  effect  of  a  divorce  on  the  right  of  one 

18.  Hunter  v.  Hunter,  111  Gal.  261,       1.  Wilson  v.  MiteheU,  48  Colo.  454, 
43  Pac.  756,  52  A.  S.  R.  180,  31  L.R.A.  Ill  Pac.  21,  30  L.R.A.(N.S.)   507. 
411 ;   Williams  v.  Williams,  63   Wis.       2.  Roulston  v.  Hall,  66  Ark,  305,  50 
58,  23  N.  W.  110,  53  Am.  Rep.  253.  S.  W.  690,  74  A.  S.  R.  97. 
Compare  Olmstead   v.   Olmstead,  190       3.  Notes:    38    L.R.A.(N.S.)     560; 
N.  Y.  458,  83  N.  E.  569,  123  A.  S.  R.  Ann.  Cas.  1912D  619. 

585.  4.  Luke  v.  Hill,  137  Ga.  159,  73  S. 

Note:  38  L.R.A.(N.S.)   561.  E.  345,  38  L.R.A.(N.S.)  559. 

19.  Hunter  v.  Hunter,  111  Cal.  261,  5.  See  Gleason  v.  Knapp,  56  Mich. 
43  Pac.  756, 52  A.  S.  R.  180,  31  L.R.A.  291,  22  N.  W.  865,  56  Am.  Rep.  388. 
41.1.  6.  Notes:     38    L.R.A.(N.S.)     559; 

20.  Williams  v.  Williams,  63  Wis.  Ann.  Cas.  1912D  619. 
58,  23  N.  W.  110,  53  Am.  Rep.  253. 
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of  the  spouses  to  maintaio  an  .action  against  a  third  person  for 
alienation  of  the  affections  «f  his  or  her  former  spouse  or  for  criminal 
conversation  is  discussed  in  another  portion  of  this  article.' 

275.  Decree  as  Affecting  Husband's  Liability  for  Necessaries. — ^As 
a  general  rule  in  actions  against  a  husband  for  necessaries  furnished 
the  wife,  the  adjudication  as  to  the  facts  in  a  divorce  proceeding 
between  the  husband  and  wife  is  not  conclusive.*  Thus,  a  decree 
dismissing  the  husband's  complaint  for  divorce  for  adultery  is  not 
evidence,  in  such  an  action  against  him  for  necessaries  furnished  to 
his  wife  during  their  separation,  to  prove  that  she  did  not  commit 
adultery  prior  to  the  petition  for  divorce  or  during  its  pendency,  and 
he  is  not  estopped  by  such  decree  from  offering  in  defense,  in  sucli 
action,  proof  of  the  adultery  of  his  wife  prior  to  the  accruing  of  the 
plaintiff's  account.'  So,  the  dismissal,  after  a  hearing  on  the  merits, 
of  a  suit  for  a  divorce  a  mensa  brought  by  the  wife  against  the  hus- 
band on  the  ground  of  his  cruel  and  abusive  treatment  and  after  her 
separation  from  him  for  such  alleged  cause,  is  not  conclusive  in  favor 
of  the  husband  in  a  subsequent  action  by  a  third  person  for  board  of 
the  wife  after  such  separation.^**  It  has  been  also  held  in  such  an 
action  that  a  judgment  granting  the  wife  a  deci-ee  of  divorce  on  the 
ground  of  her  husband's  cruelty  was  not  admissible  to  show  that  she 
was  justified  in  living  apart  from  him  and  therefore  carried  his  credit 
with  her.** 

276.  Effect  of  Dismissal  or  Adverse  Decree  on  Subsequent  Suit. — 
Where  a  divorce  is  denied  on  the  merits  of  the  ground  alleged,  the 
decree  is  res  adjudicate  on  such  question  as  between  the  parties  in  a 
subsequent  divorce  proceeding  by  the  same  party.**  Thus,  a  decree  in 
an  action  of  divorce  on  the  ground  of  cruelty  bars  a  re-examination  of 
the  same  facts  in  a  subsequent  case  by  the  same  party  on  the  same 
ground.  It  is  only  when  enough  has  occurred  since  the  rendition  of 
the  first  decree  to  entitle  the  plaintiff  to  relief  that  a  divorce  will  be 
granted  in  the  subsequent  proceeding.*'  Similarly,  the  dismissal  of 
an  action  for  an  absolute  divorce  may  be  a  bar  to  a  subsequent  action 
for  a  limited  divorce  for  the  same  cause  and  vice  versa.**  And  a 
judgment  adverse  to  a  wife,  in  her  action  for  divorce  on  the  grounds 
of  cruel  and  inhuman  treatment  and  failure  to  support,  bars  a  oounter- 

7.  See  infra,  par.  317  et  seq.  12.  People  v.  Case,  241  111.  279,  89 

8.  Note:  38  L.R.A.(N.S.)  560.  N.    E.    638,    25    L.R.A.(N.S.)    578; 

9.  Gill  V.  Read,  5  R.  I.  343,  73  Am.  Brown  v.  Brown,  37  N.  H.  536,  75 
Dec.  73.  Am.  Dec.  154;  Ford  v.  Ford,  25  Okla. 

10.  Hubert  v.  Fera,  99  Mass.  198,  785,  108  Pae.   366,  27  L.R.A.(N.S.) 
96  Am.  Dec.  732.    See  also  Burlen  v.  856;  Patrick  v.  Patrick,  139  Wis.  463, 
Shannon,  99  Mass.  200,  96  Am.  Deo.  121  N.  W.  130,  131  A.  S.  R.  1067. 
733.  Note:  26  L.R.A.(N.S.)  577. 

11.  Belknap  v.  Stewart,  38  Neb.  304,  13.  Ford  v.  Ford,  25  Okla.  785, 108 
56  N.  W.  881,  41  A.  S.  R.  729.  Pac.  366,  27  L.RA.(N.8.)  856. 

Note:  38  LJl.A.(N.S.)  561.  14.  Note:  26  L.R.A.(N.S.)  578. 
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claim  interposed  by  her  on  the  same  grounds  in  a  subsequent  action 
by  the  husband  for  a  divorce  because  of  desertion.*'  It  is  held  that 
the  entry  of  a  judgment  in  a  divorce  action  dismissing  the  complaint, 
without  the  addition  of  the  words  "without  prejudice,"  purports  to 
be  a  final  judgment  upon  the  merits,  and  is  a  bar  to  any  subsequent 
suit  upon  the  same  cause  of  action.**  On  the  other  hand  the  denial 
on  the  merits  of  a  divorce  for  the  ground  alleged  in  the  prior  action 
is  not  necessarily  a  bar  to  a  subsequent  action  by  the  same  spouse  for 
a  divorce  for  another  distinct  an<^  separate  ground  existing  at  the 
time  of  the  first  action.*'  Thus  the  dismissal  of  a  complaint  by  a  hus- 
band because  of  his  connivance  at  the  adultery  charged  does  not  bar 
another  action  by  him  for  an  adultery  committed  prior  to  the  act 
connived  at  and  unknown  to  him  at  the  time  he  brought  the  first 
suit.**  If  the  ground  relied  on  in  the  second  action  was  known  to  the 
plaintiff  at  the  time  of  the  commencement  of  the  first  action  public 
policy  requires  that  he  should  have  sought  relief  thereon  in  the  prior 
action,  and  he.  will  not  aa  a  general  rule  be  permitted  to  maintain  a 
second  action  for  such  known  cause,  where  no  excuse  is  shown  for  the 
failure  to  demand  relief  therefor  in  the  first  action.**  Thus,  a  hus- 
band who  haa  sued  for  a  divorce  for  desertion,  and,  failing  to  prove 
the  cause  assigned,  has  had  his  complaint  dismissed,  generally  cannot 
afterwards  sue  for  and  obtain  a  divorce  for  another  cause  existing 
and  known  to  him  before  the  filing  of  the  first  complaint,  when  he 
shows  no  reason  for  not  then  having  assigned  that  cause  as  a  ground.*' 
If  the  dismissal  of  the  first  action  is  not  on  the  merits,  as  where  it  is 
dismissed  without  prejudice,  it  is  not  a  bar  to  a  second  action  on  the 
same  grounds.*  And,  of  course,  a  judgment  in  a  divorce  action  is 
not  a  bar  to  a  subsequent  suit  based  on  acts  occurring  after  the  judg- 
ment pleaded  as  res  judicata.*  A  judgment  adverse  to  a  wife,  in  her 
action  for  a  divorce  on  the  grounds  of  cruel  and  inhuman  treatment 
and  failure  to  support,  does  not  establish  that  in  living  apart  from  her 
husband  she  has  been  guilty  of  desertion  so  as  to  entitle  him  to  a 
divorce  on  that  ground  in  a  subsequent  action  by  him.'  So  also  it 
has  been  held  that  a  decree,  dismissing  a  wife's  bill  for  separate  main- 
tenance, is  not  conclusive  against  her  in  a  subsequent  action  by  the 
husband  for  a  divorce  on  the  ground  of  desertion  based  on  the 

16.  Patrick  V.  Patrick,  139  Wis.  463,  Note:  26  L.R.A.(N.S.)  579. 

121  N.  W.  130, 131  A.  S.  R.  1067.  19.  Note:  26  L.R.A.(N.S.)  578. 

16.  Brown  v.  Brown,  37  N.  H.  536,  20.  Bartlett  v.  Bartlett,  113  Mass. 
75  Am.  Dec  154,  312,  18  Am.  Rep.  493. 

Note:  26  L.R.A.(N.S.)  577.  1.  Note:  26  L.R.A.(N.S.)  578. 

17.  Prall  V.  Prall,  58  Fla.  496,  50       2.  Farquar  v.  Farquar,  20  Ore.  69, 
So.    867,   26   L.R.A.(N.S.)    577    and   25  Pac.  146,  23  A.  S.  R.  93. 

note;  Morrison  v,  Morrison,  142  Mass.  Note:  26  L.R.A.(N.S.)   579. 

361,  8  N.  E.  59,  56  Am.  Rep.  688.  3.  Patrick  v.  Patrick,  139  Wfa.  463, 

18.  Morrison  v.  Morrison,  142  Mass.  121  N.  W.  130,  131  A.  S.  R.  1067. 
361,  8  N.  E.  59,  56  Am.  R«p.  688. 
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separation  of  the  wife  from  him  involved  in  the  first  action,  on  the 
question  whether  her  separation  from  her  husband  was  without  cause, 
and  for  that  reason  constituted  a  legal  desertion  by  her.*  It  has  been 
held  that  where  the  wife's  suit  for  divorce  on  the  ground  of  cruelty 
is  finally  determined  against  her  on  the  merits  she  cannot  in  a  subse- 
quent suit  for  divorce  brought  by  her  husband  charging  her  with 
desertion  plead  the  facts  on  which  she  depended  to  establish  the  charge 
of  cruelty  as  an  excuse  for  the  desertion.^  In  a  suit  for  divorce  from 
bed  and  board,  a  plea  of  former  adjudication  as  to  the  nonexistence  of 
the  marriage  relation  between  the  parties,  based  on  the  dismissal  of 
a  former  suit  by  the  same  plaintiff  against  the  same  defendant  for  an 
absolute  divorce,  will  not  oust  the  jurisdiction  of  the  court  to  allow 
temporary  alimony  and  solicitor's  fees,  before  the  plea  has  been  passed 
upon,  where  the  bill  admits  the  invalidity  of  the  marriage  set  up  in 
the  first  bill,  and  is  based  upon  an  alleged  subsequent  marriage.' 

277.  Conclusiveness  on  Defendant. — ^The  defendant  spouse  is  not 
required  to  litigate  the  right  to  a  counter  divorce,  and  a  judgment  or 
decree  denying  the  plaintiff  a  divorce  is  not  as  a  general  rule  a  bar 
to  a  subsequent  action  by  the  other  for  a  divorce  on  a  ground  existing 
in  his  or  her  favor  at  the  time  of  the  first  action.'  Thus,  a  judgment 
against  a  husband  seeking  a  divorce  on  the  ground  of  his  wife's 
desertion  when  the  same  was  caused  by  his  cruel  treatment  and  neglect 
to  provide  suitable  maintenance  does  not  bar  a  subsequent  action  by 
the  wife  for  desertion  involving  the  same  separation  of  the  parties.* 
And  it  has  been  held  that  a  cause  of  action  for  divorce  in  favor  of 
the  husband  on  the  ground  of  the  wife's  adultery  is  not  barred  by 
failure  to  set  it  up  as  a  defense  to  the  wife's  separate  maintenance  suit, 
in  which  she  obtained  a  decree.'  If  a  decree  dismissing  a  divorce 
complaint  might  have  been  rendered  on  either  of  two  or  more  different 
grounds  and  it  does  not  show  on  which  ground  it  was  rendered,  it  is 
not  conclusive  as  to  either.  Thus,  if  a  husband  sues  for  a  divorce  for 
desertion,  and  the  separation  from  the  husband  is  sought  to  be  justified 
both  on  the  ground  of  the  husband's  cruelty  and  on  the  ground  of 
his  consent,  and  it  does  not  appear  on  which  ground  the  decree  dis- 
missing the  suit  was  based,  the  decree  is  not  conclusive  on  the  wife 
that  the  separation  was  by  consent,  in  a  subsequent  suit  by  her  for 
divorce  on  the  ground  of  desertion  based  on  her  claim  that  the 

4.  Umlauf  v.  Umlauf,  117  lU.  580,  464,  36  N.  E.  479,  39  A.  S.  R.  509,  23 
6  N.  E.  455,  57  Am.  Rep.  880.  L.R.A.  187. 

5.  Wilkins  v.  Wilkins,  84  Neb.  206,  8.  Lea  v.  Lea,  99  Mass.  493,  96  Am. 
120  N.  W.  907,  133  A.  S.  R.  618.  Dec  772. 

6.  Filer  v.  Filer,  77  Mich.  469,  43  9.  Watts  ▼.  Watts,  160  Mass.  464, 
N.  W.  887,  6  L.R.A.  399.  36  N.  B.  479,  39  A.  S.  E.  509,  23 

7.  Lea  v.  Lea,  99  Mass.  493,  96  Am.  L.R.A.  187. 
Dec  772;  Watte  v.  Watte,  160  Mass. 
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separation  involved  in  the  prior  suit  was  caused  by  her  withdrawal  on 
account  of  the  husband's  cruelty." 

XIV.  Appeal  and  Error 

278.  In  General. — ^Though  in  some  instances  statutes  have 
expressly  prohibited  appeals  from  judgments  or  decrees  granting 
divorce,**  and  while  the  right  to  appeal  from  a  decree  granting  a 
divorce  has  been  held  not  to  exist  unless  it  was  expressly  conferred 
by  statute,**  -as  a  general  rule  judgments  or  decrees  in  a  divorce  pro- 
ceeding are  subject  to  review  by  appeal  or  writ  of  error  to  the  same 
extent  as  judgments  or  decrees  in  other  cases.  At  the  present  time 
in  most  jurisdictions  the  right  of  appeal  in  divorces  is  expressly 
given  by  statute  or  constitutional  provision.*'  Under  a  constitutional 
provision  that  "the  supreme  court  shall  have  appellate  jurisdiction 
in  all  cases  when  the  matter  in  dispute  exceeds  two  himdred  dollars; 
when  the  legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is  in 
question ;  and  in  all  criminal  cases  amounting  to  felony,  on  questions 
of  law  alone,"  it  has  been  held  that  the  court  has  jurisdiction  in 
divorce  cases  of  an  appeal  from  a  judgment  of  divorce  merely,  though 
no  question  of  property  be  involved.  The  construction  given  to  such 
provision  should  be  that  the  court  possesses  appellate  jurisdiction  in 
all  cases;  provided  that  when  the  subject  of  litigation  is  capable  of 
pecuniary  computation,  the  matter  in  dispute  must  exceied  in  value 
0^  amount  two  hundred  dollars,  unless  a  question  of  the  legality  of  a 
tax,  toll,  impost,  or  municipal  fine  is  drawn  in  question.**  The  right 
of  a  party  to  appeal  cannot  be  unduly  restricted  by  the  trial  court 
Thus,  where  on  granting  a  husband's  application  for  a  divorce, 
alimony  is  awarded  the  wife,  it  has  been  held  error  to  insert  a  pro- 
vision that  the  acceptance  of  any  portion  of  the  alimony  shall  be  an 
fwquiescence  in  the  decree  of  divorce  and  preclude  her  right  to  appeal 
from  it,  as  such  a  provision  is  coercive  in  its  operation  and  effect  and 
unduly  restrains  the  liberty  and  right  of  the  wife  as  a  litigant.*' 
The  jurisdiction  of  the  federal  supreme  court  to  review  judgments 
and  decrees  in  divorce  cases  instituted  in  the  territorial  courts  is  not 
taken  away  because  of  the  nature  of  the  case.**    The  judgments  or 

10.  Lea  T.  Lea,  99  Mass.  493,  96  Note:  13  Ann.  Cas.  838. 
Am.  Dec.  772.  13.  Note:  13  Ann.  Cas.  837. 

11.  Newcomb  v.  Newcomb,  13  Bush  14.  Conant  v.  Conant,  10  Cal.  249. 
(Ky.)  544,  26  Am.  Rep.  222;  Parish  70  Am.  Dec.  717. 

V.  Parish,  9  Ohio  St.  534,  75  Am.  Dec.  15.  Huff  v.  Huff,  73  W.  Va.  330,  80 

482.  S.  E.  846,  51  L.R.A.(N.S.)  282. 

Note:  13  Ann.  Cas.  838.  16.  Simms  v.  Simms,  175  U.  S-  162, 

12.  Darrow  v.  Darrow,  159  Mass.  20  S.  Ct.  58,  44  U.  S.  (L.  ed.)  115; 
262,  34  N.  E.  270,  21  L.R.A.  100;  Fid-  De  La  Rama  v.  De  La  Rama,  201  U. 
ler  V.  Fidler,  28  R.  L  102,  65  Atl.  609,  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L^ 
13  Ann.  Cas.  835.  ed.)  765. 
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decrees  of  a  state  court  in  a  divorce  case  may  involve  a  question  aris- 
ing under  the  federal  constitution  so  as  to  confer  upon  the  federal 
supreme  court  jurisdiction  to  review  such  question,  as,  for  instance, 
where  the  question  is  involved  as  to  the  recognition  which  must  be 
accorded  by  the  courts  of  one  state  to  a  divorce  granted  by  the  courts 
of  another  state.*' 

279.  Appealable  Judgments  and  Orders. — ^An  appeal  has  been  held 
to  lie  from  an  order  refusing  to  vacate  a  judgment  in  a  divorce  action, 
where  there  is  no  other  method  by  which  the  right  of  the  appellant 
to  the  relief  sought  by  him  can  be  presented  to  the  appellate  court 
and  the  facts  on  which  he  bases  his  claim  to  relief  do  not  appear  from 
an  inspection  of  the  judgment  roU.*^  An  order  changing  a  judgment 
of  divorce,  by  reducing  the  amount  of  alimony,  is  appealable ;  "  and, 
likewise,  an  order  awarding  temporary  alimony  has  been  held  as  to 
all  intents  and  purposes  a  final  order  or  judgment  and  as  such 
appealable."*  It  has  been  held  that  a  decree  awarding  suit  money 
and  alimony  against  the  guardian  of  the  defendant  in  a  divorce  suit, 
who  appears  to  defend  on  behalf  of  his  ward,  is,  as  to  the  guardian, 
within  the  provision  of  a  statute  authorizing  appeal  from  a  final 
decision.* 

280.  Waiver  and  Loss  of  Right  of  Appeal  in  General. — It  is  a  gen- 
eral rule  that  a  party  after  accepting  the  benefits  of  a  judgment  or 
decree  waives  his  right  to  have  it  reviewed  on  appeal  or  writ  of  error,* 
and  this  principle  has  been  applied  as  to  appeals  in  divorce  cases.* 
Thus  it  is  held  that  a  party  against  whom  a  decree  of  divorce  has 
been  granted  cannot,  after  his  subsequent  marriage  with  another, 
prosecute  an  appeal,  since  by  his  remarriage  after  the  divorce  he  admits 
the  legality  of  the  divorce  proceedings  and  acepts  the  benefit  of  the 
divorce  to  the  extent  that  it  enables  him  to  remarry.*  And  it  is  held, 
where  a  divorce  is  granted  against  the  wife,  to  whom  an  award  of 
alimony  is  made,  that,  by  accepting  the  alimony,  she  is  precluded 
from  taking  and  prosecuting  an  appeal  from  the.  decree  of  divorce.' 

17.  See  infra,  par.  330  et  seq.,  as  rary  alimony  generally  and  allowance 
to  the  effect  of  foreign  divorces.  un  appeal. 

18.  De  La  Montanya  v.  De  La  Mon-  1.  Sturgis  v.  Sturgis,  51  Ore.  10, 
tanya,  112  Cal.  101,  44  Pac.  345,  53  93  Pac.  696,  131  A.  S.  R.  724,  15 
A.  S.  R.  165,  32  L.R.A.  82.    See  also  L.R.A.(N.S.)  1034. 

Leatheis  v.  Stewart,  108  Me.  96,  79  2.  See  Appkal  and  Errob,  vol.  2,  p. 
Atl.  16,  Ann.  Cas.  1913B  366.  61  et  seq. 

19.  Wetmore  v.  Wetmore,  162  N.  T.       S.  Note:  29  L.RA.(N.S.)  15. 

503,  56  N.  E.  997,  48  L.R.A.  666;  Liv-  4.  Rariden  v.  Rariden,  33  Ind.  App. 

ingston  v.  Livingston,  173  N.  Y.  377,  284,  70  N.  E.  398,  104  A.  S.  R.  252. 

66  N.  E.  123,  93  A.  S.  R.  600,  61  Notes:  61  Am.  Dec.  465;  57  A.  S. 

LR.A.  800.  R.   281;    17   L.R.A.   573;   29   LJR.A. 

20.  Eickiioff  V.   Eickhoff,  29   Colo.  (N.S.)  15. 

295,  68  Pac.  237,  93  A.  S.  R.  64.    See       6.  Note:  29  L.R.A. (N.S.)  15. 
Auiioirr,  vol.  1,  p.  906,  as  to  tempo- 
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For  like  reason  a  wife  will  be  estopped  from  denying  on  appeal  the 
validity  of  a  decree  of  divorce,  where,  after  the  decree  was  rendered 
in  the  court  below,  she  brought  an  action  against  her  former  husband 
to  recover  property  the  possession  of  which  could  only  rightfully  be 
exclusively  claimed  by  her  on  the  ground  that  the  bonds  of  matrimony 
had  been  legally  dissolved,  and  were  no  longer  binding  between  her 
and  him,  and  recovered  a  judgment  therefor,  which  has  not  been 
appealed  from.* 

281.  Nonpayment  of  Alimony. — Where  a  divorce  is  granted  to  the 
wife  and  an  award  of  alimony  made  in  her  favor,  though  the  decisions 
are  not  in  accord,  the  better  rule  is  that  an  appellate  court  will  not 
review  the  award  of  alimony  at  the  instance  of  the  husband  if  he  is 
in  contempt  for  purposely  disobeying  the  order  awarding  alimony, 
and  leaving  the  wife  unprovided  for.'  Though  the  defendant  is  in 
contempt  for  nonpayment  of  alimony  or  suit  money  awarded  by  the 
trial  court,  this  does  not,  however,  deprive  him  of  the  right  to  have 
the  judgment  or  decree  reviewed  as  regards  the  wife's  right  to  the 
divorce ;  *  nor  is  the  fact  that  a  defendant  in  a  divorce  suit  is  guilty 
of  contempt  conclusive  as  to  his  rights  in  a  proceeding  designed  to 
secure  a  modification  of  a  decree  awarding  alimony  out  of  a  trust 
fund  created  for  the  defendant's  benefit.*  Still  some  authorities  hold 
that  if  the  husband  refuses  to  pay  the  money  awarded  to  the  wife 
and  it  is  necessary  to  enable  her  to  defend  the  appeal  from  the  judg- 
ment awarding  bet  a  divorce,  the  husband's  appeal  should  be  dis- 
missed.** It  seems  that  where  the  husband  appeals,  and  an  award 
of  suit  money  is  made  by  the  appellate  court  in  favor  of  the  wife,  his 
appeal  will  be  dismissed  on  nonpayment  of  the  money.** 

282.  Time  of  Taking  Appeal,  Parties  and  Effect. — Following  the 
general  rule  that  where  a  statute  prescribes  the  time  within  which 
an  appeal  must  be  taken  or  writ  of  error  sued  out  to  review  the  judg- 
ment or  decree,  the  requirements  of  the  statute  must  be  complied 
with,**  where  an  appeal  from  a  judgment  refusing  to  annul  a  mar- 
riage is  taken  too  late,  it  must  be  dismissed,  and  objection  to  the 
allowance  of  alimony  cannot  be  considered.*'  On  the  other  hand,  if 
the  appeal  is  taken  or  writ  of  error  sued  out  within  the  time  prescribed 
by  statute,  the  defense  or  doctrine  of  laches  has  no  application  and 

6.  Bally  v.  Baily,  44  Pa.  St.  274,  84       11.  Brown  v.   Brown,    (Wyo.)    140 
Am.  Dee.  439.  Pae.  829,  51  L.R.A.(N.S.)   1119  and 

7.  Tuttle  V.  Tuttle,  21  N.  D.  503, 131   note. 

N.  W.  460,  Ann.  Cas.  1913B  1.  12.  Begbie  v.  Begbie,  128  Cal.  154, 

Note:  51  L.R.A.(N.S.)  1119.  60  Pae.  667,  49  L.R.A.  141.    See  also 

8.  Tuttle  V.  Tuttle,  21  N.  D.  503, 131  Appeal  and  Error,  vol.  2,  p.  104  et 
N.  W.  460,  Ann.  Cas.  1913B  1.  seq. 

Note:  51  L.R.A.(N.S.)  1119.  13.  Hunter  v.  Hunter,  111  Cal.  261, 

9.  Wetmore  v.  Wetmore,  162  N.  Y.   43  Pae.  756,  52  A.  S.  R.  180,  31  L.R.A. 
503,  56  N.  E.  997,  48  L.R.A.  666.  41L 

10.  Note:  51  L.R.A. (N.S.)  1119. 
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affords  no  ground  for  the  dismissal  of  the  appeal  or  writ  of  error.** 
An  insane  person  may,  by  his  next  friend,  maintain  a  writ  of  error 
for  the  purpose  of  questioning  the  regularity  and  legality  of  a  decree 
of  divorce  entered  against  him  in  a  proceeding  instituted  after  he 
became  insane.  The  principle  that  an  insane  person  is  incapable 
of  instituting  a  suit  for  a  divorce,  does  not  prevent  the  review  of  a 
judgment  granting  a  divorce  against  him.*'  Under  a  statute  pro- 
viding that  when  an  appeal  is  taken  in  a  divorce  case  the  appellate 
court  shall  be  possessed  of  the  whole  case  as  fully  as  the  trial  court 
was,  and  may  reverse,  modify,  or  affirm  said  judgment,  according 
to  the  real  merits  of  the  case,  it  has  been  held  that  the  appeal  from 
a  judgment  granting  a  divorce  does  not  vacate  or  set  aside  the  judg- 
ment of  the  lower  court,  but  the  judgment  is  merely  suspended,  and 
the  marriage  relation  is  not  revived  by  the  appeal.*' 

283.  Death  of  Party  as  Affecting  Right  of  Appeal. — ^Where  the 
judgment  or  decree  affects  property  rights  it  is  the  general  rule  that 
it  may  be  reviewed  on  appeal  or  writ  of  error  at  the  instance  of  the 
representatives  of  the  defendant  after  his  death.*'  And  so,  where  a 
judgment  of  divorce  granted  to  a  wife  awards  her  permanent  alimony 
and  sets  aside  a  conveyance  by  the  husband  as  in  fraud  of  the  rights 
of  the  wife,  the  judgment  in  so  far  as  it  involves  the  property  rights 
may  be  reviewed  after  the  death  of  the  husband  at  the  instance  of  the 
parties  interested.**  And,  likewise,  if  property  rights  are  involved, 
the  judgment  or  decree  may  be  reviewed  after  the  death  of  the  com- 
plaining spouse.**  If,  however,  there  are  no  property  rights  involved, 
the  decree  is  not  reviewable  after  the  death  of  a  party,  since  in  such 
case  the  decree  applies  only  to  the  marriage  relation  and  that  is  neces- 
sarily dissolved.**    But  to  render  the  judgment  or  decree  reviewable 

14.  Chatterton  v.  Chatterton,  231  L.R.A.(N.S.)  552;  17  Ann.  Cas.  876. 
111.  449,  83  N.  E.  161,  121  A.  S.  R.  See  generally  Abatement  and  Re- 
339.  viVAii,  vol.  1,  p.  38  et  seq.;  and  Ap- 

15.  lago  V.  lago,  168  111.  339,  48  peal  and  Error,  vol.  2,  p.  263  et  seq. 
N.  E.  30,  61  A.  S.  R.  120,  39  L.R.A,  18.  Masterson  v.  Ogden,  78  Wash. 
115,  also  holding  that  it  is  not  easen-  644,  139  Pac.  654,  Ann.  Cas.  1914D 
tial  that  the  same  person  who  repre-  885. 

sented  an  insane  defendant  in  the  suit  19.  Chatterton  v.  Chatterton,  231 
as  guardian  ad  litem  should  appear  111.  449,  83  N.  E.  161,  121  A.  S.  R. 
as  his  next  friend  in  a  writ  of  error  to  339;  Wood  v.  Wood,  136  la.  128,  113 
reverse  the  decree,  because  the  court  N.  W.  492, 125  A.  S.  R.  223  and  note, 
has  power  to  appoint  or  to  accept  an-  12  L.R.A.(N.S.)  891;  Carr  v.  Carr,  92 
other  person  to  act  in  that  capacity.  Ky.  552,  18  S.  W.  453,  36  A.  S.  R. 

As  to  the  right  to  institute  a  divorce  614. 
suit  in  behalf  of  an  insane  spouse  see       Notes:  53  Am.  Rep.  535;  125  A.  S. 
supra,  par.  204.  R.  231,  243;  57  L.R.A.  583,  603;  44 

16.  Masterson  v.  Ogden,  78  Wash,  L.R.A.(N.S,)  506;  5  Ann.  Cas.  893; 
644,  139  Pac.  654,  Ann.  Cas.  1914D   17  Ann.  Cas.  876. 

885.  20.  Begbie  v.  Begbie>  128  Cal.  154, 

17.  Notes:    82    Am.    Dec.    199;    1   60  Pac.  667,  49  L.R.A.  141. 
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after  the  death  of  a  party  it  has  been  held  that  it  is  not  necessary 
that  it  appear  from  the  record  that  property  rights  are  involved,  as 
if  the  investigation  of  the  court  of  review  is  confihed  strictly  to  the 
record  made  in  the  divorce  suit,  the  right  of  the  party  against  whom 
the  decree  passed  to  have  the  decree  reviewed  after  the  death  of  the 
successful  party  is  of  little  practical  worth,  for  it  is  not  often  that 
the  record  shows  what,  if  any,  property  was  owned  by  the  party  who 
has  obtained  the  decree  of  divorce.*  According  to  one  form  of  prac- 
tice, upon  a  writ  of  error  to  review  a  decree  of  divorce  after  the  death 
of  the  successful  party,  it  is  proper  to  file  in  the  appellate  court  an 
affidavit  showing  to  whom  the  property  of  the  deceased  will  pass  under 
her  or  his  will,  and  to  make  such  persons  defendants  in  error.* 

284.  Review. — The  principles  governing  the  review  of  judgments 
and  decrees  in  civil  actions  generally,  are  applicable  of  course  to  the 
review  in  divorce  cases.'  For  example,  that  portion  of  a  decree  in  a 
divorce  proceeding  which  is  not  appealed  from  cannot  be  reviewed  on 
appeal;*  and  where  an  appcl  is  not  from  a  final  decree,  but  only 
from  an  interlocutory  order  or  decree,  errors  assigned  on  other  inter- 
locutory orders  not  specifically  appealed  from  will  not  be  considered 
by  the  appellate  court.'  As  a  general  rule  the  verdict  or  decision  of 
the  trial  court  as  to  the  sufficiency  of  the  evidence  to  warrant  the 
granting  or  denial  of  a  divorce  should  not  be  disturbed  on  appeal 
unless  it  is  very  plain  to  the  appellate  court  that  the  conclusion  reached 
cannot  be  supported  by  any  rational  view  of  the  evidence ;  •  and  in 

Notes:  125  A.  S.  R.  231;  17  Ann.  son,  22  Colo.  20,  43  Pac.  130,  55  A. 

Cas.  877.  S.  R.  112;  Dunham  v.  Dunham,  162 

1.  Chatterton  v.  Chatterton,  231  111.  111.  589,  44  N.  E.  841,  35  L.R.A.  70; 
449,  83  N.  E.  161,  121  A.  S.  R.  339.  O'Bryan  v.  O'Bryan,  13  Mo.  16,  53 

Note:  17  Ann.  Cas.  877.  Am.  Dee.  128;  MUler  v.  Miller,  2  N. 

2.  Chatterton  v.  Chatterton,  231  111.  J.  Eq.  139,  32  Am.  Dee.  417;  Letts  v. 
449,  83  N.  E.  161,  121  A.  S.  R.  339.  Letts,  79  N.  J.  Eq.  630,  82  Atl.  845, 

3.  Prall  V.  Prall,  58  Fla.  496,  50  So.  Ann.  Cas.  1913A  1236;  Barker  v. 
867.  26  L.R.A.(N.S.)  577;  Jennison  v.  Barker,  25  Okla.  48,  105  Pac.  347,  26 
Jennison,  136  Ga.  202,  71  S.  E.  244,  L.R.A.(N.S.)  909;  Taft  v.  Taft,  80 
Ann.  Cas.  1912C  441.  Vt.  256,  67  Atl.  703, 130  A.  S.  R.  984, 

As  to  principles  generally,  see  Ap-  12  Ann.  Cas.  959. 

PEAL   AND   ErIior,  vol.   2,  p.   180   et  In  De  La  Rama  v.  De  La  Rama,  201 

seq.  U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L. 

4.  Toncray  v.  Toncray,  123  Tenn.  ed.)  765,  it  is  held  that  the  sufficiency 
476,  131  S.  W.  977,  Ann.  Cas.  1912C  of  the  evidence  on  which  a  divorce  to 
284,  34  L.R.A.(N.S.)  1106;  Seeley  v.  the  wife  was  refused  is  open  for  re- 
Seeley,  30  App.  Cas.  (D.  C.)  191,  12  view  in  the  Supreme  Court  of  the 
Ann.  Cas.  1058.  United  States  on  an  appeal  from  the 

5.  Prall  V.  Prall,  58  Fla.  496,  50  supreme  court  of  the  Philippine  Is- 
So.  867,  26  L.R.A.(N.S.)  577.  lands,  taken  under  the  Act  of  July  1, 

6.  Richardson  v.  Richardson,  4  Port.  1902,  $  19,  allowing  such  appeals,  to 
(Ala.)  467,  30  Am.  Dec.  538;  Lewis  be  governed  by  the  rules  applicable  to 
V.  Lewis,  167  Cal.  732,  141  Pac.  367,  appeals  from  circuit  courts,  in  all  cases 
52  L.R.A.(N.S.)  675 ;  Johnson  V.  John-  in  which  the  jurisdictional  amount  is 
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view  of  the  care  with  which  the  law  guards  against  collusive  divorce 
proceedings,  this  rule  should  be  applied  in  its  full  force  to  a  finding 
in  favor  of  a  defaulting  defendant  in  a  divorce  suit,'  So  it  has  been 
held  that  where  issues  of  fact  have  been  made  up  in  a  divorce  suit 
and  tried  by  a  jury  under  the  guidance  of  the  chancellor,  and  a 
motion  for  a  new  trial  has  been  by  him  overruled,  the  appellate  court 
will  regard  the  finding  of  the  jury  as  in  the  nature  of  a  verdict  at 
common  law,  and  will  not  disturb  it.* 


'; 


XV.  Custody  avd  Support  of  Children 

Custody  of  Children 

285,  Right  of  Custody  in  General. — That  the  father  is  generally 
entitled  to  the  custody  of  his  infant  children  is  a  principle  resulting 
from  his  obligation  to  maintain,  protect,  and  educate  them.  These 
are  duties  thrown  upon  him  by  the  law  of  nature,  as  well  as  of  society, 
which  he  is  not  permitted  to  disregard,  and  which  he  could  not  con- 
veniently discharge  if  the  objects  of  those  duties  were  withdrawn 
from  his  control.  This  right  is,  however,  neither  unlimited  nor 
inalienable.  It  continues  no  longer  than  it  is  properly  exercised; 
and  whenever  abused,  or  whenever  the  parent  has  become  unfit,  by 
immoral  or  profligate  habits,  to  have  the  management  and  instruction 
of  children,  courts  of  appropriate  jurisdiction  have  not  hesitated  to 
interfere  to  restrain  the  abuse,  or  remove  the  subject  of  such  abuse 
from  the  custody  of  the  offending  parent.*  A  divorce  does  not  itself 
deprive  the  father  of  his  primary  common  law  right  to  the  custody 
of  the  children  of  the  marriage,  whether  granted  at  his  own  instance 
or  at  the  instance  of  the  mother.**  If  parents  are  divorced  in  one 
state  without  disposing  of  the  right  to  the  custody  of  tl»eir  minor 
child  who  remains  in  the  custody  of  the  father,  and  the  father  and 
mother  remove  to  different  states,  the  domicil  of  the  child  follows  that 
of  the  father.  In  such  case  a  court  of  the  state  granting  the  divorce 
has  no  jurisdiction,  by  reason  of  the  subsequent  temporary  sojourn 
of  the  child  within  the  state,  to  adjudicate  at  the  suit  of  the  mother 
the  right  of  the  father  or  mother  to  the  custody  of  the  child.**  But 
when  a  divorce  has  been  granted  to  the  wife,  and  unrestricted  custody 

involved,  where  the  correctness  of  the  53  Am.  Dec.  128  (verdict  in  favor  of , 

denial  of  alimony  pendente  lite  and  of  defendant). 

a  separation  of  the'^conjugal  property       9.  State  ▼.  Smith,  6  Greenl.  (Me.) 

cannot  be  determined  without  passing  462,  20  Am.  Dec.  324.    See  generally 

npon  the  weight  of  snch  evidence,  and  Parent  and  Child. 

the  appeal  was  taken  from  the  whole       10.  Note:  65  Am.  Dec.  356. 

decree.  11.  Lanning  v.   Gregory,   100   Tex. 

7.  Lewis  V.  Lewis,  167  Cal.  732, 141  310,  99  S.  W.  542,  123  A.  S.  R.  809, 
Pae.  367,  52  L.R.A.(N.S.)   675.  10  L.R.A.(N.8.)  690. 

8.  O'Bryan  v.  O'Bryan,  13  Mo.  16,       Note :  65  Am.  Dec.  356. 
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of  the  minor  child  of  the  marriage  given  her  in  the  decree,  her  own 
domicil  establishes  that  of  the  child,  and  upon  the  law  of  the  domicil 
of  such  minor  child  at  the  time  of  its  death  depend  the  inheritance 
'  rights  of  its  heirs.*'  If  a  father  is  fit  for  the  trust,  and  is  entitled  to 
the  custody  of  his  minor  child,  he  should  not,  as  a  condition  to  giving 
him  custody  of  the  child  for  a  portion  of  each  year,  be  compelled  to 
give  bonds  to  produce  the  child  before  the  court  whenever  ordered  to 
do  so,  and  for  its  return  to  the  mother  at  the  time  fixed  for  such 
return.*'  This  rule  is  distinguished  from  that  which  permits  the 
court,  in  a  case  where  there  is  a  fair  suspicion  of  real  danger  that  the 
parent  custodian  of  a  child  may  remove  it  from  the  state  or  from  the 
jurisdiction  of  the  court,  to  require  a  reasonable  security  to  insure 
against  such  removal.** 

286.  Jurisdiction  of  Equity  to  Award  Custody. — ^The  appointment 
of  a  guardian  and  the  determination  as  to  who  shall  have  the  custody 
of  minor  children  is  a  well  recognized  branch  of  equity  jurisdiction.** 
Accordingly,  where  the  father  is  an  unfit  person  to  have  the  custody 
of  his  children,  and  where  no  provision  has  been  made  in  the  decree 
of  divorce  as  regards  their  custody,  a  court  of  equity  has  jurisdiction 
to  appoint  a  guardian  for  them  and  award  their  custody  to  the  mother 
or  other  suitable  person.**  At  the  present  time  the  statutes  very 
generally  authorize  the  court  having  jurisdiction  of  divorce  pro- 
ceedings to  determine  who  shall  have  the  care  and  custody  of  the 
children  of  the  marriage ;  "  and  this  is  deemed  to  be  merely  a  recog- 
nition of  the  original  jurisdiction  of  such  courts  and  not  as  conferring 
a  new  authority  or  jurisdiction  upon  them.**  And  so  where  power 
is  conferred  by  statute  upon  the  court  in  decreeing  a  divorce  to  make 
a  proper  order  respecting  the  care,  custody  and  maintenance  of  minor 
children  of  the  marriage,  it  is  held  that  such  an  order  may  be  made 
though  the  pleading  may  contain  nothing  in  reference  to  those  sub- 
jects, as  they  are  by  the  statute  made  incidents  to  the  divorce.** 
Frequently  in  divorce  cases  where  the  custody  of  children  is  awarded 

12.  Fox  V.  Hicks,  81  Minn.  197,  83       Note:  6  L.R.A.  682. 

N.  W.  538,  50  L.R.A.  663.     See  gen-  17.  In  re  Cozza,  163  Cal.  514,  120 

erally  Domicil,  post,  par.  10  et  seq.,  Pac.  161,  Ann.  Gas.  1914A  214 ;  Cowls 

as  to  domicil  of  minors;  and  see  De-  v.  Cowls,  3  Oilman  (III.)  435,  44  Am. 

SCENT  AND  DISTRIBUTION,  ante,  p.  17  Dec.  708;  Hill  v.  Hill,  49  Md.  450,  33 

et  seq.,  as  to  right  of  children  to  in-  Am.  Rep.  271;  Buckminster  v.  Buck- 

lierit.  minster,  38  Vt.  248,  88  Am.  Dec.  652. 

13.  Parrish  v.  Parrish,  116  Va.  476,  Note:  41  L.R.A.{N.S.)  597. 

82  S.  E.  119,  L.R.A.  1915A  576.  18.  Cowls  v.  Cowls,  3  GUman  (lU.) 

14.  Note:  LJR.A.  1915A  576.  435,  44  Am.  Dec.  708. 

15.  Cowls  V.  Cowls,  3  Oilman  (111.)  19.  Thomas  v.  Thomas,  250  Dl.  354, 
435,  44  Am.  Deo.  708.  See  generally,  Ann.  Cas.  1912B  344,  35  L.R.A. 
Equity;  Guakdun  and  Ward.  (N.S.)    1158;    Austin's    Estate,    173 

16.  Cowls  V.  Cowls,  3  Oilman  (III.)  Mich.  47,  138  N.  W.  237,  Ann.  Cas. 
435,  44  Am.  Dec.  708.  1914D  749  and  note. 
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to  one  parent,  he  or  she  is  required  to  give  security  not  to  remove  them 
from  the  state,  or,  in  case  their  removal  be  permitted,  security  to 
produce  them  in  court  when  required.** 

287.  Awarding  Custody  of  Children  When  Divorce  Is  Denied.— 
Frequently,  in  cases  where  a  divorce  is  denied  either  party,  the  ques- 
tion has  arisen  whether  the  court  has  jurisdiction  to  award  the  custody 
of  children  to  either  party  in  such  proceedings.  The  authorities  upon 
this  question  are  not  in  accord.  In  some  jurisdictions  the  view  is 
taken  that  a  court  of  equity,  though  denying  a  divorce,  may  neverthe- 
less make  an  order  awarding  the  custody  of  children  to  one  of  the 
spouses;  that,  having  jurisdiction  of  the  parties  in  the  divorce  pro- 
ceeding, the  court  may  make  the  order  as  to  the  custody  of  the  chil- 
dren and  need  pot  remit  the  parties  to  other  proceedings.*  In  other 
jurisdictions  the  power  of  the  court  to  award  the  custody  of  the 
children  in  divorce  proceedings  is  regarded  as  solely  dependent  upon 
the  statutes,  and  such  relief  is  regarded  as  entirely  incident  to  the 
main  relief  sought,  and  dependent  alone  upon  the  divorce  proceedings. 
Under  this  rule  where  a  divorce  is  denied,  the  court  is  without  author- 
ity to  award  the  children  to  either  party.* 

288.  Access  of  Spouse  Not  Entitled  to  Custody. — ^Where  the  custody 
is  awarded  to  one  parent,  it  is  usual  and  proper  to  permit  the  other 
parent  to  have  reasonable  access  to  the  child.*  It  is  very  difficult  to 
lay  down  specific  rules  upon  this  subject  which  will  be  just  and 
adequate  under  the  varying  circumstances  that  must  arise.  It 
should  be  sufficient  to  say  that  the  rights  and  privileges  accorded  to 
each  parent  should  be  exercised  with  good  judgment  and  discretion, 
with  mutual  forbearance,  and  with  proper  regard  to  the  rights  of 
each  other  and  to  the  welfare  of  the  child.*  The  court  may  in  a 
proper  case  forbid  access  by  one  spouse  to  the  child  whose  custody  is 
awarded  to  the  other,  or  limit  the  right  to  visit  the  child  to  a  par- 
ticular time  and'  place ; '  but  mere  past  delinquency  of  a  pai-eut  is 
not  a  ground  for  withholding  enjoyment  of  the  right.  So  where  a 
divorce  is  granted  to  the  husband  for  the  adultery  of  his  wife,  and 
the  custody  of  a  daughter  is  awarded  to  him,  it  has  been  held  that  if 
the  mother  thereafter  leads  a  proper  life  in  proper  surroundings,  she 

20.  Note:  58  LJt.A.  939.  S.  In  re  Bort,  25  Kan.  308,  37  Am. 

1.  Horton  v.  Horton,  75  Ark.  22,  Rep,  255;  Hill  v.  HiU,  49  Md.  450,  33 
86  S.  W,  824,  5  Ann.  Cas.  91  and  Am.  Rep.  271;  Wilkins  v.  Wilkins,  84 
note.  Neb.  206, 120  N.  W.  907, 133  A.  S.  R. 

Notes:  35  L.R.A.(N.S.)  1158;  Ann.   618. 
Cas.  1912B  350.  4.  Wilkins  v.  Wilkins,  84  Neb.  206, 

2.  Thomas  v.  Thomas,  250  111.  354,   120  N.  W.  907,  133  A.  S.  R.  618. 

95  N.  E.  345,  Ann,  Cas.  1912B  344  5.  Rader  v.  Davis,  154  la.  306,  134 
and  note,  35  L.R.A.(N.S.)  1158  and  N.  W.  849,  Ann.  Cas.  1914A  1245,  38 
note.  L.R.A.(N.S.)  131. 

Note:  5  Ann.  Cas.  91, 
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should  not  be  denied  reasonable  access  to  the  child.*  It  has  been 
held  that  a  decree  forbidding  the  father  to  visit  his  child,  that  is 
awarded  to  the  custody  of  its  mother,  at  her  home,  is  not  modified  by 
the  fact  that  the  child  becomes  ill.  In  case  of  the  death  of  the  child 
it  is  the  right  of  the  parent  to  whom  its  custody  has  been  awarded  to 
control  its  body  and  the  burial,  and  to  determine  where,  when  and 
how  the  funeral  services  shall  be  conducted.'  When  the  death  of  a 
child  occurs,  the  rights  of  even  a  censurable  parent  should,  however, 
be  justly  and  sympathetically  regarded  by  the  courts  where  such  rights 
are  called  in  question.  So  in  a  case  where  a  chancery  court  had 
jurisdiction  to  control  the  burial  of  a  child  whose  parents  were 
divorced,  it  appearing  that,  though  the  mother  was  awarded  the 
custody  of  the  child  by  the  court  of  a  sister  state  where  she  was 
domiciled,  the  father  haid  surreptitiously  taken  it  into  the  state  of  the 
forum,  where  it  subsequently  died,  the  decree  in  the  case  might,  never- 
theless, provide  that  the  burial  should  be  in  a  plot  of  land  to  be  pro- 
vided by  the  father,  subject  as  to  location  and  suitableness  to  the 
approval  of  the  master  of  the  court,  and  that  the  parents  should  have 
equal  rights  of  access  to  the  grave.*  It  has  been  held  that  giving  the 
father  the  right  to  receive  visits  from  a  child  of  the  marriage,  that 
is  awarded  to  the  mother,  is  not,  under  the  full  faith  and  credit  clause 
of  the  federal  constitution,  binding  upon  the  courts  of  another  state 
to  which  the  child  and  mother  remove  and  where  they  take  up  their 
domicil.* 

289.  Contract  between  Spouses  as  to  Custody  of  Children. — In  a 
number  of  cases  the  question  has  arisen  directly  or  indirectly  as  to 
the  validity  of  contracts  by  divorced  persons  as  to  the  custody  of  the 
children.^"  In  determining  to  which  of  the  spouses  their  custody 
shall  be  awarded,  the  controlling  consideration,  as  hereafter  shown,  is 
the  welfare  of  the  children ;  **  and  this  consideration  being  a  primary 
one,  where  before  the  decree  the  parties  have  made  a  contract  involv- 
ing the  custody  of  their  children,  some  courts  hold  that  such  contracts 
can  in  no  wise  control  the  decision  of  the  court.**  In  a  case  where 
the  husband  obtains  judgment  of  final  divorce  awarding  him  the 
unconditional  custody  of  the  minor  children  of  the  marriage,  it  has 
been  held  that  he  is  without  legal  capacity  to  abdicate  his  trust  by  a 
subsequent  agreement  with  his  divorced  wife ;  and  such  an  agreement, 
purporting  to  vest  in  her  the  temporary  or  conditional  custody  of  the 
children,  cannot  operate  as  a  bar  to  his  recovering  possession  of 

6.  Hm  V.  Hill,  49  Md.  450,  33  Am.  73  S.  E.  126,  39  L.R.A.(N.S.)   988. 
Rep.  271.  10.  Nerval  v.   Zinsmaster,  57  Neb. 

7.  Rader  v.  Davis,  154  la.  306,  134  158,  77  N.  W.  373,  73  A.  S.  R.  500. 
N.  W.  849,  Ann.  Gas.  1914A  1245,  38       Note:  15  L.R.A.(N.S.)   744. 
L.R.A.(N.S.)  131.  11.  See  infra,  par.  290. 

8.  Note:  Ann.  Cas.  1914A  1248.  12.  Note:  15  L.R.A.(N.S.)  748. 

9.  In  re  Alderman,  157  N.  C.  507, 
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them.*'  Other  cases  hold  that  contracts  between  the  spouses  as  to 
the  custody  of  the  children  will  be  recognized  unless  the  welfare  of  the 
children  requires  a  different  disposition.** 

290.  Considerations  in  Determining  Award  of  Custody. — ^Where  the 
court  is  called  upon  after  the  divorce  of  the  parents  to  determine  who 
shall  have  the  custody  and  care  of  the  children  of  the  marriage,  it 
should,  as  in  other  cases  involving  the  custody  of  minor  children, 
take  into  consideration  all  of  the  circumstances  of  each  particular 
case,  and  dispose  of  the  children  in  such  manner  as  may  appear  best 
calculated  to  secure  for  them  proper  care  and  attention  as  well  as  a 
virtuous  education.  In  other  words,  the  welfare  of  the  child  is  the 
chief  consideration.*'  In  awarding  the  custody  of  a  child  a  very 
large  discretion  must  be  permitted  to  the  chancellor,  but  it  must  be 
a  judicial  discretion,  and  is  subjept  to  review.**  The  discretion  of 
the  court  in  this  respect  cannot  be  bound  by  an  agreement  between 
counsel,  that  in  addition  to  the  evidence  taken  in  open  court,  the  chan- 
cellor may  make  a  personal  investigation  of  the  character  and  home 
surroundings  of  one  of  the  parties.*'  In  some  cases  it  has  been  held 
that  for  the  welfare  of  the  children  they  should  be  separated,  giving 
some  to  each  parent.**  While  the  court  may  in  the  interest  of  the 
child  award  its  custody  to  third  persons  as  against  a  divorced  parent,*' 
still  the  natural  rights  of  a  parent  must  be  considered,  and  so,  where 
the  father  and  mother  are  divorced,  a  court  should  not,  any  more 
than  in  other  cases,  prefer  a  stranger  and  take  the  children  away 
from  the  parent  so  long  as  he  or  she  discharges,  to  the  best  of  his  or 
her  ability,  such  duties  as  ordinarily  fall  to  a 'parent.*'  As  elsewhere 

13.  Farr  v.  Emuy,  121  La.  91,  46  40  S.  E.  335,  55  L.R.A.  930;  Dawson 
So.  112,  15  L.R.A.(N.S.)   744.  v.  Dawson,  57  W.  Va.  520,  50  S.  E. 

14.  Note:  15  L.R.A.(N.S.)   746.  613,  110  A.  S.  R.  800. 

15.  Hernandez  v.  Thomas,  50  Fla.  Notes:  65  Am.  Dee.  356;  41  L.R.A. 
522,  39  So.  641,  111  A.  S.  R.  137,  7  (N.S.)  603;  13  Eng.  Rvd.  Cas.  56. 
Ann.  Cas.  446,  2  L.R.A.(N.S.)  203;  16.  Cohn  v.  Scott,  231  111.  556,  83 
Cowls  V.  Cowls,  3  Oilman  (111.)  435,  N.  E.  191,  121  A.  S.  R.  342  and  note; 
44  Am.  Dec.  708;  Cohn  v.  Scott,  231  Harris  v.  Harris,  115  U.  S.  587,  20 
111.  556,  83  N.  E.  191,  121  A.  S.  R.  S.  E.  187,  44  A.  S.  R.  471.  See  also 
342  and  note;  Kline  v.  Kline,  57  la.  Neville  v.  Reed,  134  Ala.  317,  32  So. 
386,  10  N.  W.  825,  42  Am.  Rep.  47;  659,.  92  A.  S.  R.  35;  Miller  v.  WaUace, 
In  re  Bort,  25  Kan.  308,  37  Am.  Rep.  76  Ga.  479,  2  A.  S.  R.  48. 

255;  In  re  Hickey,  85  Kan.  556,  118  17.  Cohen  v.  Scott,  231  111.  556,  83 

Pac.   56,   41    L.R.A.(N.S.)    564   and  N.  E.  191,  121  A.  S.  R.  342  (explain- 

note;  Hill  v.  Hill,  49  Md.  450,  33  Am.  ing  Cowls  v.  Cowls,  3  Oilman   (111.) 

Rep.  271;  Power  v.  Power,  66  N.  J.  435,  44  Am.  Dec.  708). 

Eq.  320,  58  AU.  192, 105  A.  S.  R.  653;  18.  Note:  41  L.R.A.(N.S.)   607. 

In  re  Alderman,  157  N.  C.  507,  73  S.  19.  Brown  v.  Brown,  132  Ga.  712, 

E.  126,  39  L.R.A.(N.S.)  988;  McKim  64  S.  E.  1092,  131  A.  S.  R.  229;  In 

V.  McKim,  12  R.  I.  462,  34  Am.  Rep.  re  Hickey,  85  Kan.  -556,  118  Pac.  56, 

694  and  note;  Kentzler  ^i.  Kentzler,  3  41  L.R.A.(N.S.)  564  and  note. 

Wash.  166,  28  Pac.  370,  28  A.  S.  R.  20.  Nerval   v.  Zinsmaster,  57  Neb. 

21;  Cariens  v.  Cariens,  50  W.  Va.  113,  158,  77  N.  W.  373,  73  A.  S.  R.  500; 
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shown,  a  divorce  does  not  relieve  the  father  from  liability  for  the 
support  of  the  children,*  and  when  he  is  a  fit  person  he  should,  under 
ordinary  circumstances,  be  given  the  preferential  right  to  the  cus- 
tody of  adult  children,*  while  the  custody  of  children  of  tender  years 
may  very  properly  be  awarded  to  the  mother.'  This  right  of  the 
mother  may  be  recognized  though  she  is  the  party  in  fault,  if  such 
fault  does  not  reflect  on  her  moral  character.*  It  has  been  held  that 
a  divorcfed  mother  does  not  show  any  unfitness,  because  of  breach 
of  good  morals  or  violation  of  public  policy,  to  have  the  continued 
custody  of  her  child,  by  going  into  another  state  to  avoid  the  opera- 
tion of  a  statute  forbidding  her  remarriage,  contracting  such  mar- 
riage, and  immediately  returning  to  the  state  of  her  domicil.'  Other 
considerations  being  equal,  however,  it  is  usual  to  award  the  custody 
of  children  to  the  innocent  spouse.' 

291.  Modification  of  Award. — A  decree  made  at  the  time  of  the 
divorce  cannot  anticipate  the  changes  which  may  occur  in  the  con- 
dition of  the  parents,  or  in  their  habits  and  character,  aijd  their  fit- 
ness to  have  the  custody  and  care  of  the  children.  The  parent  having 
the  custody  of  the  children  may  marry;  may  become  poor  and  unable 
properly  to  maintain  and  educate  them;  may  become  vicious  and 
morally  unfit  to  have  the  control  of  children.  These  changes,  and 
other  sufficient  causes,  may  make  it  necessary  for  the  good  of  the 
children  that  their  custody  should  be  changed.  Hence  most  of  the 
statutes  on  the  subject  expressly  authorize  the  court  to  vary  or  modify 
its  decree  in  this  respect.'  Moreover,  a  delinquent  parent  may  in 
the  course  of  time  become  entirely  fit  to  have  and  retain  the  custodj- 
of  his  or  her  child.  And  so  it  has  been  held  that  the  presumption 
of  unfitness  on  the  part  of  a  father  for  the  custody  of  his  child, 
raised  by  refusal  of  the  court  to  award  it  to  him  upon  granting  a 
decree  of  divorce  against  him,  is  overcome  by  evidence  of  an  exem- 
plary life  for  many  months  after  the  passing  of  the  decree.*  A  decree 
fixing  the  custody  of  a  child  is,  however,  final  on  the  conditions  then 
existing,  and  should  not  be  changed  afterward  unless  on  altered  con- 

aarke  v.  Lyon,  82  Neb.  625,  118  N.  Ann.  Cas.  465,  25  L.R.A.(N.S.)   172. 

W.  472,  20  L.R.A.(N.S.)  171;  Barnes  5.  Dudley  v.  Dudley,  151  la.   142, 

V.  Long,  54  Ore.  548,  104  Pae.  296,  21  130  N.  W.  785,  32  LJl.A.(N.S.)  1170. 

Ann.  Cas.  465,  25  L.RJ^.(N.S.)  172;  6.  Avery  v.   Avery,  33  Kan."  1,   5 

Morin  v.  Morin,  66  Wash.  312,  119  Pac.  418,  52  Am.  Rep.  523. 

Pac.  745,  37  L.R.A.(N.S.)   585.  Note:  41  L.R.A.(N.S.)   597  et  seq. 

1.  See  infra,  par.  295  et  seo.  7.  Muir  v.  Muir,  133  Ky.  125,  92 

2.  Note:  41  L.R.A.(N.S.)  597.  S.  W.  314,  28  Ky.  L.  Rep.  1355,  4 

3.  Power  v.  Power,  66  N.  J.  Eq.  320,  L.R.A.(N.S.)  909;  Buckminster  ▼. 
58  Atl.  192,  105  A.  S.  R.  653.  Buckminster,  38  Vt.  248,  88  Am.  Dec 

Note:  41  L.R.A.(N.S.)  597.  652. 

4.  In  re  Cozza,  163  Cal.  514,  126  Note:  41  L.R.A.(N.S.)  597  et  seq. 
Pac.  161,  Ann.  Cas.  1914A  214;  Barnes  8.  Morin  v.  Morin,  66  Wash.  312, 
▼.  Long,  54  Ore.  548,  104  Pac.  296,  21  119  Pac.  745,  37  LJl.A.(N.S.)  575. 
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ditions. since  the  decree,  or  on  material  facts  existing  at  the  time 
of  the  decree  but  unknown  to  the  court,  and  then  only  for  the  welfare 
of  the  child.'  Under  a  statute  providing  that  subsequent  changes 
may  be  made  in  a  decree  of  divorce  by  a  court  in  respect  to  the  dis- 
posal of  the  children  no  such  change  can  be  made  by  an  independent 
suit  seeking  relief,  but  must  be  applied  for  in  the  original  proceed- 
ings.*" 

292.  Effect  of  Award  of  Custody  Generally. — It  is  well  settled  that, 
unless  modified  or  set  aside,  a  decree  awarding  the  custody  of  a  child 
is  conclusive,  and  that  such  an  award  in  favor  of  the  mother  against 
the  father  operates  to  divert  the  latter  of  all  right  over  the  child.** 
If,  under  the  decree  of  divorce,  the  custody  of  children  has  been 
given  to  one  of  the  parents,  the  court  should  not,  on  habeas  corpus 
proceedings,  in  efifect  give  them  into  the  custody  of  the  other  parent 
by  committing  them  to  such  parent's  parents,  unless  the  present  custo- 
dian is  affirmatively  shown  to  be  unfit  or  has  forfeited  his  or  her  right 
to  their  custody.**  Where  the  custody  of  a  child  is  awarded  to  one 
parent  the  other  may  be  guilty  of  the  oflFense  of  kidnapping,  or  other 
similar  statutory  ofifense,  if  he  or  she  takes  it  from  the  custody  of 
the  former  parent.**  The  question  as  to  the  extraterritorial  efi'ect 
of  a  decree  awarding  the  custody  of  children  is  considered  in  a  suc- 
ceeding paragraph.** 

293.  Extraterritorial  Effect  of  Judgment  Awarding  Custody. — The 
authorities  are  in  conflict  on  the  question  as  to  the  extraterritorial 
effect  of  a  judgment  awarding  the  custody  of  children  upon  a  divorce 
of  the  parents.  Some  cases  hold  that  while  the  judgment  is  res 
judicata  in  the  state  of  its  rendition,  and  elsewhere  so  far  as  the  par- 
ents are  concerned,  it  is  not  res  judicata  as  to  the  right  of  some  other 
state  where  the  children  may  subsequently  be,  to  determine  the  cus- 
tody of  the  children  as  their  welfare  may  require.*'  Other  authori- 
ties, on  the  other  hand,  sustain  the  proposition  that  where  a  decree 
of  divorce  fixing  the  custody  of  the  children  of  the  marriage  is  ren- 
dered in  accordance  with  the  laws  of  another  state  by  a  court  of  com- 
petent jurisdiction,  such  decree  will  be  given  full  force  and  effect 
in  other  stat^  so  long  as  the  circumstances  attending  the  adoption 
of  the  decree  remain  the  same.  A  majority  of  the  cases  seem  to 
hold  that  in  the  absence  of  fraud,  or  want  of  jurisdiction  affecting  its 

9.  Cariens  ▼.  Cariena,  50  W.  Va.  12.  Nerval  v.  Zinamaater,  57  Neb. 
U3, 40  S.  E,  335,  55  L.E.A.  930.  See  158,  77  N.  W.  373,  73  A.  S.  E.  500. 
also  Dawson  v.  Dawscm,  57  W.  Va.   See  generally.  Habeas  Corpus. 

520,  50  S.  E.  613,  UO  A.  S.  R.  800.  IS.  Rex  v.  Hanulton,  22  Ont.  L.  Rep. 

10.  Karren  v.  Earren,  25  Utah  87,  484,  20  Ann.  Gas.  868.  See  also  Caiu- 
69  Pac.  465, 95  A.  S.  R.  815, 60  L.R.A.  ikal  Law,  vol.  8,  p.  297  et  seq. 

294.  14.  See  infra,  par.  293. 

11.  Lee  v.  People,  53  Oolo.  507,  127      15.  Note:  39  L.R.A.(N.S.)  988. 
Pac.  1023,  Ann.  Gas.  1914B  272. 
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validity,  a  judgment  divorcing  a  husband  and  wife  and  awarding 
the  custody  of  children  of  the  marriage  should  be  given  full  force 
and  effect  in  other  states,  as  to  the  right  to  the  custody  of  the  children 
at  the  time  and  under  the  circumstances  of  its  rendition;  although 
the  decree  has  no  controlling  effect  in  another  state  as  to  facts  and 
conditions  arising  subsequently  to  its  rendition,  and  the  courts  of  the 
latter  state  may,  in  proper  proceedings,  award  the  custody  otherwise 
than  in  accordance  with  the  original  decree,  upon  proof  of  matters 
subsequent  to  the  decree,  which  justify  such  inconsistent  award  in  the 
interest  of  the  welfare  of  the  children.**  It  is  clear  that  whatever 
may  be  the  rule  adopted,  a  foreign  decree  or  order  is  not  a  bar  to 
a  subsequent  proceeding  looking  to  iia  modification  because  of  altered 
conditions  since  the  time  of  its  rendition,  and  where  such  altered 
conditions  make  a  modification  desirable  and  for  the  better  welfare 
of  the  child." 

294.  Death  or  Insanity  of  Parent  to  Whom  Custody  Awarded. — 
There  is  authority  for  the  position  where  a  decree  of  divorce  was 
granted  for  the  fault  of  the  husband,  and  the  custody  of  the  child 
was  given  to  the  mother,  that  so  long  aa  the  decree  is  unmodified  the 
father  has  no  further  tontrol  of  the  child,  and  that  a  guardian 
appointed  by  the  will  of  the  mother  is  entitled  to  the  guardianship 
of  the  child  as  against  the  father ;  **  and,  likewise,  it  has  been  held  that 
where  under  the  decree  the  custody  of  an  infant  child  is  given  to  the 
father  subject  to  the  mother's  right  of  access  in  a  specified  manner, 
the  father  might  appoint  a  testamentary  guardian,  subject,  how- 
ever, to  the  continuance  of  the  mother's  right  of  access  which  is  regu- 
lated alone  by  the  court.**  On  the  other  hand  the  better  view  is 
that  where  the  custody  of  children  is  granted  to  one  spouse  this  does 
not  forever  cut  off  and  bar  the  other  spouse's  right  to  their  custody 
so  long  as  the  decree  is  unmodified,  but  only  establishes  the  right 
between  the  two  spouses  during  their  lives,  and  upon  the  death  of 
the  one  to  whom  the  custody  of  the  chjld  was  awarded,  his  or  her 
right  does  not  descend  nor  can  it  be  transmitted,  and  therefore  the 
right  of  the  other  spouse  to  the  custody  of  the  child  revives  or  attaches 
as  against  third  persons,  provided,  of  course,  he  or  she  is  a  suitable 
person.*"    Thus  it  has  been  held  that  upon  the  death  of  the  mother 

18.  Mylius  V.  Cargill,  (N.  M.)  142  ian  appointed  by  the  mother.) 

Pac.  918,  L.R.A.  1915B  154  and  note.  Note:  21  Ann.  Caa.  466. 

17.  Note:  39  L.R.A.(N.S.)  990.  See  19.  HiU  v.  HiU,  49  Md.  450,  33  Am. 
supra,  par.  291,  as  to  modification  of  Rep.  271.  See  supra,  par.  288,  as  to 
award.  parent's  right  of  access  generally. 

18.  Wilkinson  v.  Deming,  80  111.  342,  20.  Wilson  v.  MitcheU,  48  Colo.  454, 
22  Am.  Rep.  192.  (In  this  case  the  111  Pac.  21,  30  L.R.A.(N.S.)  507; 
court  was  of  the  opinion,  however,  Taylor  v.  Jeter,  33  Ga.  195,  81  Am. 
that  the  h^st  interest  of  the  child,  which  Dec.  202 ;  Bryan  v.  Lyon,  104  Ind.  227, 
of  itself  is  controlling,  required  that  3  N.  E.  880,  54  Am.  Rep.  309 ;  Clarke 
it  remain  in  the  custody  of  the  guard-  v.  Lyon,  82  Neb,  625,  118  N.  W.  472, 
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to  whom  a  child  was  awarded,  the  father,  if  he  is  of  good  character 
and  able  to  provide  for  it,  has  a  right  to  it  prior  to  that  of  the  wife's 
parents  to  whom  she  had  given  it;  *  and  a  testamentary  guardian 
appointed  by  a  mother  who  was  granted  the  custody  of  a  child  by  a 
divorce  decree  cannot,  as  against  the  father,  retain  the  custody  of 
the  chUd.*  In  all  such  cases,  however,  the  court  will  determine  what 
is  best  for  the  well-being  of  the  child ;  and  while  the  prima  facie  right 
of  custody  is  in  the  surviving  parent,  if  the  interests  of  the  child 
will  be  better  served  thereby  he  may  be  denied  the  custody.'  It 
has  been  held  that  in  a  direct  proceeding  by  the  surviving  parent  for 
the  custody  of  a  child  the  burden  of  showing  that  the  parent  is  dis- 
qualified or  that  the  interest  of  the  child  requires  some  other  dispo- 
sition of  its  person  is  upon  the  party  asserting  a  right  to  custody 
against  the  parent.*  The  incapacity  of  a  parent  entitled  to  the  cus- 
tody of  a  child  is  sometimes  occasioned  by  his  or  her  insanity.  In 
such  case,  as  in  the  case  of  death,  the  right  of  the  surviving  parent 
to  the  custody  of  the  child  is  reAaved,  and  according  to  the  better 
and  more  just  rule  is  preferred  over  the  rights  or  claims  of  strangers, 
subject  of  course,  in  this,  as  in  other  respects,  to  the  ever  controlling 
consideration  of  the  child's  welfare.  And  so  it  has  been  held  that 
after  a  mother  becomes  insane,  her  parents,  who  were  given  tempo- 
rary custody  of  her  child  as  agents  of  the  court  upon  its  granting 
her  a  divorce  against  the  father,  have  the  right  to  the  continued 
custody  of  the  child  as  against  the  claims  of  the  father.* 

Support  of  Children 

295.  Liability  of  Parent  after  Divorce  Generally. — The  divorce 
does  not  relieve  the  parents  of  liability  for  the  support  of  the  children 
of  the  marriage ;  •  and  where  there  is  no  decree  of  the  court  deny- 
ing to  either  of  them  the  custody  of  the  children,  the  duty  of  each 
respecting  the  support  of  their  children  is  as  before  the  divorce.' 

20  L.R.A.(N.S.)  171  and  note;  Barnes  5.  Morin  ▼.  Morin,  66  Wash.  312, 
V.  Long,  54  Ore.  548,  104  Pac.  296,  119  Pac.  745,  37  L.RA.(N.S.)  585  and 

21  Ann.  Gas.  465  and  note,  25  L.R.A.  note. 

(N.S.)172.  6.  Stanton     v.     Willson,     3     Day 

1.  Barnes  v.  Long,  54  Ore.  548,  104  (Conn.)  37,  3  Am.  Dec.  255;  Cowls  v. 
Pac.  296,  21  Ann.  Cas.  465,  25  L.R.A.  Cowls,  3  Oiknan  (HL)  435.  44  Am. 
(N.S.)  172.  Dec.  708;  GiUey  v.  GiUey,  79  Me.  292, 

2.  Taylor  v.  Jeter,  33  Qa.  195,  81  9  Atl.  623,  1  A.  S.  R.  307;  Pietzinger 
Am.  Dec.  202.  v.  Pretainger,  45  Ohio  St.  452, 15  N.  E. 

S.  Wilson  V.  Mitchell,  48  Colo.  454,  471,  4  A.  S.  R.  542;  Buckminster  v. 

Ill   Pac.   21,   30   L.R.A.(N.S.)    507;   Buckminster,  38  Vt.  248,  88  Am.  Dec. 

'Clarke  v.  Lyon,  82  Neb.  625,  118  N.   652;  Zilley  v.  Dunwiddie,  98  Wis.  428, 

W.  472,  20  L.RA.(N.S.)  171.  74  N.  W.  128,  67  A.  S.  R.  820,  40 

Note:  21  Ann.  Cas.  466.  L.R.A.  579. 

4.  Wilson  V.  Mitchell,  48  Colo.  454,       Note:  47  A.  S.  R.  314.   . 

Ill  Pac.  21,  30  L.R.A.(N.S.)  507.  7.  ZiUey  v.  Dunwiddie,  98  Wis.  428, 
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The  primary  duty  to  support  the  children  of  a  maurriage  is  upon  the 
husband ;  *  and  so  the  liability  of  a  husband  to  his  divorced  wife 
in  respect  to  the  support  of  their  children  is  the  same  as  to  any  third 
person.  Unless  modified  by  the  decree  of  divorce  it  is  well  recog- 
nized that  he  may  be  liable  to  her  for  the  maintenance  of  their 
children  while  they  live  with  her;»  and,  a  fortiori,  the  father  may 
be  liable  to  a  third  person  for  necessaries  furnished  a  child.**  Under 
the  better  rule  the  father's  hability  to  support  the  children  continues 
even  though  their  custody  is  awarded  to  the  mother.** 

296.  Awarding  Custody  of  Child  to  Divorced  Wife;  Father's  Lia- 
bility for  Support  of  Children. — Where  in  the  divorce  proceedings  the 
custody  of  minor  children  is  awarded  to  the  wife,  but  no  provision 
is  made  for  their  support,  the  authorities  are  in  conflict  upon  the 
question  whether  the  wife  may  maintain  an  action  against  the  hus- 
band for  their  past  or  future  support.  Accorcling  to  the  weight  and 
reason  of  authority  and  the  trend  of  the  more  recent  cases,  the  view 
prevails  that  where  a  divorce  is  granted  at  the  suit  of  the  wife,  and 
the  custody  of  the  minor  children  is  awarded  to  her  but  no  pro- 
vision is  made  in  the  divorce  decree  for  their  support,  the  wife  may 
maintain  an  action  against  the  husband  to  recover  for  expenses 
incurred  by  her  for  their  support ;  **  but  on  the  ancient  and  academic 
theory  that  the  husband  has  been  deprived  by  the  decree  of  the 

74  N.  W.  126,  67  A.  S.  R.  820,  40  411 ;  but  the  prmciple  of  the  case  was 

L.R.A.  579.  still  later  held  to  have  been  re-cstafar- 

8.  Zilley  v.  Dunwiddie,  98  Wis.  428,  lished  by  a  later  statute,  Welch's  Ap- 
74  N.  W.  126,  67  A.  S.  R.  820,  40  peal,  43  Conn.  342;  and  see  as  to  rule 
L.R.A.  579.    See  Parent  and  Child,  in  this  stat«  2  L.R.A.(N.S.)  852  and 

9.  GUley  v.  QiUey,  79  Me.  292,  9  note) ;  Brown  v.  Brown,  132  Ga,  712, 
Atl.  623,  1  A.  S.  R.  307;  Spencer  v.  64  S.  E.  1092,  131  A.  S.  R.  229;  Al- 
Spencer,  97  Minn.  56,  105  N.  W.  483,  vey  v.  Hartwig,  106  Md.  254,  67  AU. 
114  A.  S.  R.  695,  7  Ann.  Cas.  901,  2  132,  14  Ann.  Cas.  250  and  note,  11 
L.R.A.(N.S.)  851;  Pretzinger  v.  Pret-  L.R.A.(N.S.)  678;  Spencer  v,  Spen- 
zinger,  45  Ohio  St.  452,  15  N.  E.  471,  cer,  97  Minn.  56,  105  N.  W.  483,  114 
4  A.  S.  R.  542;  Ditmar  v.  Ditmar,  27  A.  S.  R.  695  and  note,  7  Ann.  Cas. 
Wash.  13,  67  Pac.  353,  91  A.  S.  B.  901  and  note,  2  L.R.A.(N.S.)  851  and 
fiT  *']l°'l*f  \Pi^y  y;?"il^V**'!?'  ??  note;  Keller  v.  St.  Louis,  152  Mo.  596, 
To'^-A^^i^kJ-  ^^^'  ^^  ^-  ^-  ^-  54  S.  W.  438,  47  L.R.A.  391;  Pret- 

Ltn.  q'r  T  R  I  mQ  A  .;ii  "•"S*'^  ^-  Pretzinger,  45  Ohio  St  452, 

^    «{f«„fn^f '^  w^iLn      9    n«  15  N.  E.  471,  4  A.  S.  R.  542;  Evans 

JL^^l^  L    ^^l9Kk  ^  ^-  Evans,  125  Tenn.  112,  140  S.  W. 

(Conn.)  01,  6  Am.  Dec.  mo.  _.,     ,     '    „       -i/mo/^  <>/%,•       j 

11.  See  lAfra,  par.  307,  for  the  g«n-  ^45,  Ann.  Cm.  1913C  294  and  note; 
eral  rule  and  authorities  in  conflict  S'^^°,^7;  ^^l""'  ]^  ™li  .^^'  ^1 
therewith.  P»«-  1041,  40  L.R.A.  587;  Ditmar  v. 

12.  Graham    v,    Graham,    38    Colo.  Ditmar,  27  Wash.  13,  67  Pac.  353,  91 
453,  88  Pac.  852,  12  Ann.  Cas.  137  ^-  S.  R.  817;  Zilley  v.  Dunwiddie,  98  ' 
and  note,  8  L.R.A.  (N.S.)  1270;  Stan-  Wis.  428,  74  N.  W.  126,  67  A.  S.  B. 
ton  V.  Willson,  3  Day  (Conn.)  37,  3  820,  40  L.R.A.  579. 

Am.  Dec.  255  (this  case  however  was  Notes:  47  A.  S.  B.  314;  38  UBjL 
overruled  in  Furch  ▼.  Furch,  22  Conn.    (N.S.)  509. 
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custody,  society  and  services  of  the  child,  which  was  the  foundation 
of  his  common  law  liability  for  its  support,**  some  authorities  hold 
to  a  contrary  rule,  and  assert  that  there  is  no  liability  on  the  part 
of  the  father  for  his  children's  future  support,  except  as  provided 
for  in  the  divorce  decree  or  as  may  be  imposed  by  its  modification, 
either  to  the  wife,**  or  to  a  third  person.**  Assuming  that  there  is 
any  force  in  the  argument  based  upon  the  common  law  doctrine 
referred  to,  it  has  been  held  that  the  father  by  his  own  wrong  for- 
feits certain  of  his  common  law  rights,  and  that  he  will  not  be  per- 
mitted to  plead  such  wrong  as  an  excuse  for  relieving  himself  from 
the  obligation  to  support  his  children.**  The  just  and  more  natural' 
reason,  however,  is  that  it  is  not  the  policy  of  the  law  to  deprive 
children  of  their  rights  on  account  of  the  dissensions  of  their  par- 
ents, for  causes  of  which  they  are  innocent,  and  by  proceedings  to 
which  they  are  not  parties.  The  legal  and  natural  duty  of  the  father 
to  support  his  children  is  not  to  be  evaded  by  him  on  the  ground  of 
his  own  wrongdoiig,  or  even  of  any  dissensions  whatsoever  with  his 
wife.  A  natural  father  would  not  think  of  doing  so,  and  an  unnat- 
ural one  should  not  be  permitted  to  do  so.*'  There  is  authority  to 
the  effect  that  if  there  has  been  no  refusal  or  default  after  the  divorce 
on  the  part  of  the  father  in  furnishing  support  to  a  minor  child,  he 
cannot  be  held  liable  for  support  furnished  either  by  the  wife,** 
or  by  her  husband  on  remarriage.**  Where  the  custody  of  a  child 
is  awarded  to  the  wife  until  the  child  reaches  a  certain  age  less  than 

13.  Husband  v.  Husband,  67  Ind.  Pretzinger  v.  Pretzinger,  45  Ohio  St. 
583,33  Am.  Rep.  107;  Brown  V.Smith,  452,  15  N.  E.  471,  4  A.  S.  R.  542; 
19  R.  I.  319,  33  Atl.  466,  30  L.R.A.  Evans  v.  Evans,  125  Teiin.  112,  140 
680.  See  generally,  Parent  and  Child.  S.  W.  745,  Ann.  Caa.  1913C  294;  Dit- 

14.  Husband  v.  Husband,  67  Ind.  mar  v.  Ditmar,  27  Wash.  13,  67  Pac. 
583,  33  Am.  Rep.  107  (expressly  leav-  353,  91  A.  S.  R.  817. 

ing  undecided  liability  to  third  per-  17.  Spencer  v.  Spencer,  97  Minn, 
son) ;  Hall  v.  Green,  87  Me.  122,  .32  56,  105  N.  W.  483,  114  A.  S.  R.  695 
Atl.  796,  47  A.  S.  R.  311  and  note;  and  note,  7  Ann.  Cas,  901,  2  L.R.A. 
Brown  v.  Smith,  19  R.  I.  319,  33  Atl.  (N.S.)  851;  Pretzinger  v.  Pretzinger, 
466,  30  L.R.A.  680.  45  Ohio  St.  452,  15  N.  E.  471,  4  A. 

Notes:  114  A.  S.  R.  700;  2  L.R.A.  S.  R.  542;  Evans  v.^vans,  125  Tenn, 
(N.S.)  851;  38  L.R.A.(N.S.)  510;  7  112,  140  S.  W.  745,  Ann.  Cas.  1913C 
Ann.  Cas.  904.  294. 

16.  Hall  v.  Green,  87  Me.  122,  32  18.  Ramsey  v.  Ramsey,  121  Ind.  215, 
Atl.  796,  47  A.  S.  R.  311  and  note;  23  N.  E.  69,  6  L.R.A.  682;  Foote  v. 
Foss  v.  Hartwell,  168  Mass.  66,  46  N.  De  Poy,  126  la.  366,  102  N.  W.  112, 
E.  411,  60  A.  S.  R.  366,  37  L.R.A.  106  A.  S.  R.  365,  68  L.R.A.  302;  Ful- 
589.  ton  V.  Fulton,  52  Ohio  St.  229,  39  N. 

Note:2L.R.A.(N.S.)  851.  E.  729,  49  A.  S.  R.  720,  29  L.R.A. 

16.  Brown  v.  Brown,  132  Ga.  712,  678. 
64  S.  E.  1092,  131  A.  S.  R.  229;  19.  Fobs  v.  Hartwell,  168  Mass.  66, 
Spencer  v.  Spencer,  97  Minn.  56,  105  46  N.  E.  411,  60  A.  S.  R.  366,  37 
if.  W.  483, 114  A.  S.  R.  695  and  note,  LJI.A.  589.  But  see  114  A.  S.  R.  702 
7  Ann.  Cas.  901,  2  L.R.A.(N.S.)  851;  note,  and  cases  cited  to  preceding  text 
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the  age  of  majority,  it  has  been  held  that  irrespective  of  whether  the 
husband  is  liable  to  the  wife  for  the  support  of  the  child  until  it 
reaches  such  age,  he  may  become  liable  therefor  after  the  child  reaches 
such  age.*" 

297.  Allowances  for  Support  of  Children  in  General;  Distinguished 
from  Alimony. — ^An  allowance  of  alimony  is  distinct  from  an  allow- 
ance which  the  husband  may  be  required  to  pay  for  the  maintenance 
of  the  children ;  *  and  hence  alimony  is  not  to  be  construed  as  an 
award  for  the  support  of  a  child  of  the  marriage  whose  custody  is 
also  awarded  to  the  wife.  Where  the  view  prevails  that  the  husband 
continues  liable  for  the  support  of  minor  children  though  their  cus- 
tody is  awarded  to  the  wife,'  the  fact  that  the  wife  was  awarded  per- 
manent alimony  in  decreeing  the  divorce  does  not  relieve  the  hus- 
band of  liability  to  her  for  expenses  incurred  in  the  support  of  the 
children.'  It  has  been  held  that  an  action  by  the  mother  was 
maintainable  for  money  expended  after  an  allowance  in  the  divorce 
proceeding  for  support  of  the  children  had  been  exhausted,  as  the 
children  are  not  parties  to  that  proceeding  and  their  rights  are  not 
concluded  thereby.*  And  where  a  court  annuls  a  marriage  at  the  suit 
of  a  husband,  who  was  under  the  age  of  consent  when  the  marriage 
was  solemnized,  the  rule  is  that  it  may  require  him  to  pay  a  reason- 
able amount  for  the  support  and  nurture  of  the  issue  of  such  mar- 
riage.' While  the  right  of  a  wife  to  support  pending  suit  embraces 
a  provision  for  the  suitable  maintenance  of  herself  and  of  children 
who  are  dependent  on  her,  including  the  expense  of  ordinary  educa- 
tion, it  has  been  ruled  that  this  will  not  be  extended,  against  the  oppo- 
sition or  without  the  acquiescence  of  the  husband,  to  include  the  cost 
of  the  professional  training  of  a  grown-up  son  not  in  the  custody  of 
the  wife.*  In  case  of  a  child  of  tender  years,  whose  custody  is  awarded 
to  the  mother,  it  is  recognized  that  the  most  important  item  of  mainte- 
nance is  the  personal  care  which  it  requires,  the  actual  amount  of 
expenditure  for  sustenance  and  clothing  being  relatively  small,  and 
it  has  been  held  that  the  mother  should  furnish  this  personal  care.' 

20.  Zilley  v.  Dunwiddie,  98  Wis.  428,  15  N.  E.  471,  4  A.  S.  R.  542. 

74  N.  W.  126,  6^  A.  S.  E.  820,  40  Note:  47  A.  S.  R.  314. 

L.R.A.  579.  4.  Graham  v.  Graham,  38  Colo.  453, 

1.  In  re  Austin,  173  Mich.  47,  138  88  Pac.  852, 12  Ann.  Cas.  137,  8  L.R.A. 
N.  W.237,Ann.  Gas.  1914D749;Pret-  (N.S.)  1270. 

zinger  v.  Pretzinger,  45  Ohio  St.  452,  Note:   38   L.R.A.(N.S.)    510.     See 

15  N.  E.  471,  4  A.  S.  R.  542.    See  gen-  also  supra,  par.  296. 

erally,  AlimOnt,  vd.  1,  p.  864  et  seq.  5.  Willits  v.  WiUits,  76  Neb.  228, 

2.  See  supra,  par.  296.  107  N.  W.  379,  14  Ann.  Cas.  883  and 

3.  Graham  t.  Graham,  38  Colo.  453,  note,  5  L.R.A.{N.S.)  767  and  note. 
88  Pac.  852,^2  Ann.  Cas.  137,  8  L.R.A.  6.  Streitwolf  v.  Streitwolf,  58  N.  J. 
(N.S.)   1270;   Stanton  v.  WUlson,  3  Eq.  570,  43  Atl.  904,  45  LJR.A.  842, 
Day  (Conn.)  37,  3  Am.  Dee.  255;  Pret-  7.  Wilkins  v.  Wilkins,  84  Neb.  206, 
«ineer  v.  Pretzinger,  45  Ohio  8t.  452,  120  N.  W.  907, 133  A.  S.  R.  618. 
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298.  Decree  and  Authority  to  Award  Allowance;  Enforcement. — 
The  statutes  generally  provide  for  an  allowance,  in  addition  to  ali- 
mony, for  the  maintenance  of  the  children  of  the  marriage  which 
may  be  made,  as  is  usually  the  case,  a  part  of  the  original  decree: 
or  if  the  decree  which  grants  the  custody  of  the  minor  children  to 
the  mother  is  silent  as  to  any  provision  for  their  support, ,  the  mother 
may,  by  subsequent  motion  in  the  same  proceedings,  obtain  an  order 
of  court  compelling  the  father  to  provide  her  with  means  with  which 
to  support  the  children  of  the  marriage  upon  showing  his  ability 
to  do  so.*  The  court  may  make  an  allowance  for  the  support  of 
children  though  no  prayer  for  such  relief  is  contained  in  the  plead- 
ings ;  •  and  it  has  been  held  that  at  any  time  after  granting  a  decree 
of  divorce,  the  court  has  jurisdiction  to  make  an  order  requiring 
the  father  to  maintain  and  support  the  children,  although  no  such 
order  was  made  in  the  decree,  and  although  their  care,  custody  and 
control  were  awarded  by  the  decree  to  the  mother.^*  But  it  has  been 
held  that  an  allowance  to  a  wife  for  the  support  of  minor  children 
pending  a  suit  for  separate  maintenance  cannot  be  ordered  where 
the  decree  does  not  award  their  custody  and  the  father  wishes  to 
keep  them  at  his  home  where  he  is  ready  to  provide  for  them  suit- 
ably.** If  there  is  danger  of  the  father  conveying  or  squandering 
his  estate  so  that  nothing  will  remain  upon  which  the  decree  can 
operate,  it  has  been  held  that  the  court  may  require  him  to  give  secu- 
rity or  make  the  allowance  a  lien  on  his  realty,**  a  similar  rule  pre- 
vailing also  in  many  jurisdictions  with  reference  to  alimony.**  It  is 
not  necessarily  obligatory  upon  the  court  to  make  any  allowance  to 
the  wife  for  the  maintenance  of  a  child,  although  its  custody  was 
awarded  to  her.  The  matter  rests  in  the  discretion  of  the  court  grant- 
ing the  divorce,  and  is  to  be  determined  from  the  circumstances  and 
the  situation  of  the  parties.**    In  determining  the  amount  of  a  pro- 

8.  McKay  v.  Superior  Court,  120  (holding  also  that  the  marriage  of  the 
Cal.  143,  62  Pac.  147,  40  L.R.A.  585:  mother  is  immaterial). 

Anderson  v.  Anderson,  124  Cal.  48,  56  Notes:  114  A.  S.  R.  703;  2  L.R.A. 

Pac.  630,  57  Pac.  81,  71  A.  S.  R.  17;  (N.S.)  853;  Ann.  Cas.  1913C  301. 

Husband  v.  Husband,  67  Ind.  583,  33  11.  Harding  v.  Harding,  144  111.  588, 

Am.  Rep.  107;  Murphy  v.  Moyle,  17  32  N.  E.   206,  21  L.R.A.  310. 

Utah  113,  53  Pac.  1010,  70  A.  S.  R.  12.  Creyts  v.  Creyts,  143  Mich.  375, 

767;  Buckminster  v.  Buckminster,  38  106  N.  W.  1111-,  114  A.  S.  R.  656; 

Vt.  248,  88  Am.  Dee.  652;  In  re  Cave,  Murphy  v.  Moyle,  17  Utah  113. 53  Pac. 

26  Wash.  213,  66  Pac.  425,  90  A.  S.  R.  1010,  70  A.  S.  R.  767. 

736.  18.  Masterson  v.  Ogden,  78  Wash. 

Note:  47  A.  S.  R.  317.  644,  139  Pac.  654,  Ann.  Cas.  1914D 

9.  In  re  Austin,  173  Mich.  47,  138  885  and  note.  See  generally,  Ali- 
N.  W.  237,  Ann.  Cas.  1914D  749  and  mony,  vol.  1,  p.  956  et  seq.,  as  to  en- 
note,  foreement  of  lien  for  alimony. 

10.  McKay  v.  Superior  Court,  120  14.  Husband  v.  Husband,  67  Ind. 
Cal.  143,  52  Pac  147,  40  L.R.A.  585  583,  33  Am.  Rep.  107. 
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posed  award  to  be  allowed  for  a  child's  support  in  a  decree  against 
the  father  it  has  been  held  to  be  proper  to  take  into  consideration 
the  ability  of  the  child  to  earn  money.*' 

299.  Modification  of  Allowance. — The  statutes  generally  provide 
that  the  allowance  for  the  maintenance  of  children  at  any  time  after 
the  decree,  may  be  annulled,  varied,  or  modified  on  petition  of  either 
of  the  parties.*'  On  petition  by  the  wife  for  an  increase  in  the  allow- 
ance for  the  support  of  the  children,  the  court  will  consider  all  the 
circumstances,  including  the  fact  that  the  husband  has  remarried 
and  has  children  by  the  second  marriage,  and  has  thus  assumed  addi- 
tional burdens;  but  the  court  will  not  permit  the  right  to  be  abused 
as  a  cover  for  the  allowance  of  further  alimony  to  the  wife.  Still 
where  the  exigencies  of  the  case  demand  that  the  allowance  for  the 
support  of  the  children  be  increased,  the  court  should  not  hesitate 
to  do  so.*'  If  the  circumstances  as  affecting  the  original  allowance 
to  the  wife  for  a  child's  maintenance  have  not  altered,  it  seems  that 
no  increase  should  be  allowed ;  since  if  the  allowance  was  in  the  first 
instance  inadequate,  the  matter  should  have  been  adjusted  on  appeal, 
and  if  the  burden  of  support  placed  upon  the  wife  was  too  onerous, 
she  need  not  embarrass  herself  by  keeping  the  child  but  could  return 
it  to  the  father  to  be  supported.  To  enable  the  mother  to  recover  an 
additional  sum  there  must  be  a  showing  of  such  change  in  the  cir- 
cumstances of  the  parties  as  would  make  an  additional  allowance 
expedient.**  Misconduct  on  the  part  of  the  mother  in  teaching  the 
minor  children  to  entertain  feelings  of  hatred  toward  the  father, 
whatever  may  be  its  effect  as  a  consideration  for  withdrawing  their 
custody  from  her,  should  not  be  allowed  to  prejudice  the  rights  of  the 
children.  The  fact  of  such  misconduct  cannot  afford  a  basis  for  the 
refusal  of  an  increase  in  the  allowance  for  their  maintenance  other- 
wise required  by  the  circumstances  of  the  case.** 

300.  Liability  of  Deceased  Father's  Estate. — Although  at  common 
law  the  liability  of  a  father  to  support  his  child  was  terminated  by 
his  death,  and  no  claim  therefor  survived  against  his  estate,  it  has 
been  held  that  this  can  be  the  law  only  when  the  family  relations 
remain  intact,  and  when  there  is  no  great  danger  that  such  an  arbi- 
trary rule  will  be  exercised.  When,  therefore,  by  the  fault  of  the 
father  the  family  is  broken  up  and  his  children  become  in  one  sense 
the  wards  of  the  covirt,  this  power  is  taken  away  from  him,  and  he 
may  be  compelled,  if  of  sufficient  ability,  to  give  security  for  the  sup- 

15.  Oraham  v.  OrahAin,  38  Colo.  453,  Yt.  248,  88  Am.  Dec.  652. 

88  Pac.  852, 12  Ann.  Cas.  137, 8  KR-A.  18.  Bauman  v.  Bauman,  18  Ark.  320, 
(N.S.)  1270.  68  Am.  Dec.  171. 

16.  Buckminister  v.  Buckminster,  38       Note:  47  A.  S.  R.  317. 

Vt.  248,  88  Am.  Dec.  652.  19.  Buckminster  t.  Buckminstw,  38 

Note:  12  Ann.  Cas.  139.  Vt.  248,  88  Am.  Dec.  652. 

17.  Buckminster  v.  Buckminster.  38 
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port  of  hie  children,  that  shall  be  binding  on  his  estate."  However, 
under  modern  conditions,  the  weight  of  the  adjudicated  authorities 
is  to  the  efiFect  that  the  liability  of  the  father  is  not  necessarily  termi- 
nated by  his  death,  but  may  survive  against  his  estate  as  to  subse 
quently  accruing  instalments.*  There  is  no.  sound  reason  why  the 
estate  of  the  father  should  not  be  charged  with  the  obligation  to  pro- 
vide support  for  his  minor  children  after  his  death;  and  so  it  has 
been  held,  where  an  obligation  is  assumed  by  a  father  in  connection 
with  a  divorce,  to  contribut*  a  certain  amount  per  month  toward  the 
support  of  his  child,  the  payment  to  continue  during  its  minority, 
but  to  cease  upon  its  earlier  death,  that  such  obligation  is  binding 
on  his  estate.*  Likewise,  a  provision  in  a  decree  of  divorce  against 
a  husband  for  the  payment  of  a  certain  sum  monthly,  until  the  further 
order  of  the  court,  for  the  support  of  his  infant  child,  creates  an 
obligation  which  is  not  discharged  by  the  death  of  the  husband.* 

301".  Enforcement  of  Liability. — ^Where  the  husband  continues  lia- 
ble after  the  divorce  to  the  wife  for  the  support  of  the  children,  in  some 
jurisdictions  compensation  for  necessaries  furnished  by  the  wife  is 
recoverable  by  her  in  an  original  action  against  the  husband,  brought 
in  a  court  other  than  that  in  which  the  divorce  was  granted.*  If  a 
court,  in  granting  an  absolute  divorce,  decrees  that  the  father  shall 
pay  a  certain  sum  per  month  toward  the  support  of  his  minor  chil- 
dren, and  makes  such  obligation  a  lien  upon  part  of  his  property, 
it  may  foreclose  the  lien  upon  failure  of  payment,  and  its  power  to  do 
this  is  not  affected  by  the  death  of  the  father.  If  the  proceeds  are 
insufficient  to  satisfy  the  claim,  it  has  been  held  that  it  may,  in  addi- 
tion, enforce  payment  of  the  balance  out  of  the  estate.'  But  failure 
to  pay  an  allowance  for  the  support  of  children  committed  to  the  cus- 
tody of  the  mother  does  not  render  the  father  liable  to  criminal  prose- 
cution under  certain  statutes  relating  to  desertion  and  abandonment.* 
As  in  case  of  an  award  of  aUmony,'  the  allowance  awarded  for  the 

20.  Note:48L.R.A.(N.S.)  429.    See  Ann.  Caa.  901,  2  L.R.A.(N.S.)   851; 
generally,  Pakekt  and  Child.  Pretzinger  v.  Pretzinger,  45  Ohio  St. 

1.  Creyts  v.  Creyts,  143  Mich.  375,  452, 15  N.  E.  471,  4  A.  S.  R.  542. 

106  N.  W.  1111,  114  A.  S.  R.  656;  5.  Murphy  v.  Moyle,  17  Utah  113, 
Murphy  v.  Moyle,  17  Utah  113,  53  Pac.  53  Pac.  1010,  70  A.  S.  R.  767.  See 
1010,  70  A.  S.  R.  767;  Stone  v.  Bay-  also  Creyts  v.  Creyts,  143  Mich.  375, 
ley,  75  Wash.  184,  134  Pac.  820,  48  106  N.  W.  1111,  114  A.  S.  R.  656. 
L.R.A.(N.S.)  429  and  note.  See  also  supra,  par.  298,  as  to  en- 
Note:  12  Ann.  Cas.  139.  forcement  of  decree  by  lien;  and  su- 

2.  Stone  v.  Bayley,  75  Wash.  184,  pra,  par.  300,  as  to  liability  of  deceased 
134  Pac.  820,  48  L.R.A.(N.S.)  429  and-  father's  estate. 

note.  6.  People  v.  Dunston,  173  Mich.  368, 

3.  Creyts  v.  Creyts,  143  Mich.  375,  138  N.  W.  1047,  42  L.R.A.(N.S.)  1065 
106  N.  W.  1111, 114  A.  S.  R.  656.  and  note;  People  v.  Cullen,  1-53  N.  Y. 

4.  Spencer  v.  Spencer,  97  Minn.  56,  029,  47  N.  E.  894,  44  L.R.A.  420. 
105  N.  W.  483,  114  A.  S.  R.  695,  7  7.  See  Alimoot,  vol.  1,  p.  960. 
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support  of  the  children  may  be  enforced  by  contempt  proceedings.* 
It  has  been  held  that  if  an  order  is  made  that  the  husband  pay  the  wife 
a  specified  sum  monthly  for  the  support  of  their  children,  and  a  statute 
of  the  state  authorizes  the  court  to  modify  its  order  whenever  circum- 
stances render  a  change  proper,  an  action  cannot  be  maintained  in 
another  state  to  recover  arrears  alleged  to  be  due  under  such  order. 
Application  must  be  made  to  the  court  wherein  the  order  was  entered.* 
This  is  similar  to  the  general  rule  applicable  to  the  enforcement  of 
alimony  awarded  by  a  foreign  judgment,  which  is  not  final  by  reason 
of  its  being  subject  to' modification  at  any  time  by  the  court  awarding 
it.»» 

XVI.  Operation  and  Effect  of  Divorce  ob  Annulment 

Oeneral  Principlet 

302,  Absolute  Divorce. — ^An  absolute  divorce  terminates  the  mar- 
riage relation,  and  the  husband  and  wife  are  to  each  other  as  entire 
strangers;  their  duties  inter  se  which  arose  out  of  the  marri«ige  rela- 
tion are  put  an  end  to."  By  an  absolute  divorce  the  marriage 
relation  is  as  absolutely  destroyed  as  if  dissolved  by  death ;  ^*  and  the 
fact  that  by  statute  the  guilty  party  is  prohibited  from  remarrying 
does  not  have  the  effect  of  continuing  in  any  way  or  for  any  purpose 
the  marriage  relation.**  An  absolute  divorce  removes  any  common 
law  disability,  arising  out  of  the  coverture,  of  one  spouse  to  sue  the 
other.**  So  complete  is  the  severance  of  the  marriage  relation  by 
divorce  that,  it  has  been  held,  after  divorce  the  possession  by  one  of 
the  former  spouses  of  the  land  of  the  other  may  be  adverse  so  as  to 
start  running  the  statute  of  limitations  in  his  or  her  favor;  **  but  the 
possession  of  land  by  a  husband  as  trustee,  for  the  use  and  benefit  of 
his  wife,  is  not  adverse  to  her,  even  after  he  has  obtained  a  divorce.** 
The  parties  may,  after  the  divorce,  contract  with  each  other  as  freely 
as  though  the  marriage  relation  had  never  existed.*'    And  it  has  been 

8.  People  V.  Dunston,  173  Mieh.  368,       Note:  65  Am.  Dec.  356. 

138  N.  W.  1047,  42  L.R.A.(N.S.)  1065.       13.  In  re  Ensign,  103  N.  T.  284,  8 

See  generally,  Contempt,  vol.  6,  p.  502  N.  E.  544,  57  Am.  Rep.  717. 

et  seq.  14.  Webster  v.  Webster,  58  Me.  13S, 

9.  Mayer  v.  Mayer,  154  Mich.  386,  4  Am.  Rep.  253;  Carlton  v.  Carlton, 
117  N.  W.  890,  129  A.  S.  R.  477,  19  72  Me.  115,  39  Am.  Rep.  307;  Carev 
L.R.A.(N.S.)  245.  v.  Mackey,  82  Me.  516,  20  Atl.  84,  17 

10.  See  Alimony,  vol.  1,  p.  958.        A.  S.  R.  500,  9  L.R.A.  113. 

11.  GiUey  v.  Gilley,  79  Me.  292,  9  Notes:  65  Am.  Dec.  359;  73  A.  S. 
Atl.  623, 1  A.  S.  R.  307;  Pretzinger  v.  R.  269. 

Pretringer,  45  Ohio  St.  452,  15  N.  E.  15.  Notes:  30  L.R.A.  335;  5  Ann. 

471,  4  A.  S.  R.  542;  Zilley  v.  Dun-  Cas.  537. 

widdie,  98  Wis.  428,  74  N.  W.  126,  16.  Meacham   v.    Bunting,   156   111. 

67  A.  S.  R.  820,  40  L.R.A.  579.  586,  41  N.  E.  175,  47  A.  S.  R.  239, 

12.  In  re  Ensign,  103  N.  Y.  284,  8  28  L.R.A.  618. 

N.  E.  544,  57  Am.  Rep.  717.  17.  Note:  65  Am.  Dec.  359. 
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held  that  relationship  by  affinity  ia  terminated  by  ap  absolute  divorce 
dissolving  the  marriage  out  of  which  it  arose.^^ 

303.  Limited  Divorce. — ^A  limited  divorce  does  not  put  an  end  to 
the  marriage  relation  or  destroy  the  relation  of  husband  and  wife, 
but  merely  suspends  certain  of  the  mutual  rights  and  obligations.^* 
Such  a  divorce  destroys  the  right  of  cohabitation ;  but  if  the  parties 
again  live  together  and  become  reconciled  as  husband  and  wife,  the 
effect  of  the  divorce  is  destroyed.^  A  limited  divorce  may  give  a  wife 
a  standing  as  a  feme  sole  in  some  cases,  though  in  England  and  some 
states  it  is  held  otherwise.*  It  is  generally  recognized  that  after  a 
limited  divorce  the  wife  is  entitled  to  establish  a  domicil  for  herself 
different  from  that  of  her  husband,  and  upon  his  or  her  removal 
to  another  place  or  state  her  domicil  does  not  follow  his,  but  remains 
wherever  she  chooses  to  leave  or  acquire  it;'  and  it  has  been  held 
by  the  federal  supreme  court  that  a  wife,  after  a  limited  divorce,  may 
acquire  a  domicil  of  her  own  which  for  jurisdictional  purposes  will 
on  the  ground  of  diversity  of  citizenship  enable  her  by  her  next  friend 
to  sue  her  husband  in  the  federal  courts.* 

•  304.  Annulment. — ^A  judgment  or  decree  annulling  a  marriage  for 
prenuptial  causes  or  causes  existing  at  the  time  of  the  marriage,  as 
distinguished  from  a  divorce,  has  the  effect  of  destroying  the  mar- 
riage relation  ab  initio,  and,  in  the  absence  of  statute  providing  other- 
wise, the  marriage  as  regards  any  effect  it  may  have  is  as  though  it 
had  never  occurred.'  And  so  it  has  been  held  that  a  decree  of  the 
nullity  of  a  marriage  between  a  woman  and  her  seducer  establishes 
her  right  to  sue  him  for  her  seduction  notwithstanding  the  form  of 
marriage  between  them,  which,  if  it  were  valid,  would  have  defeated 
the  action.*  It  is  generally  recognized  that  in  case  of  the  annulment 
of  a  marriage,  the  woman,  if  innocent  of  any  fault,  may  be  entitled 
to  a  division  of  property  acquired  by  the  parties  during  the  supposed 
marriage,  as  community  or  quasi  community  property ; '  though  as  to 
this  there  is  some  conflict  in  the  authorities.' 

18.  KeUy  v.  Neely,  12  Ark.  657,  56      Note:  84  A.  S.  R.  32. 

Am.  Dec.  288.  5.  Henneger  v.  Lomas,  145  Ind.  287, 

19.  Evans  v.  Evans,  42  Minn.  31,  44  44  N.  E.  462,  32  L.R.A.  848;  Van  Cleaf 
N.  W.  524,  7  L.R.A.  448;  Van  Cleaf  v.  Burns,  118  N.  Y.  549,  23  N.  E.  881, 
V.  Bums,  118  N.  Y.  549,  23  N.  E.  881,  16  A.  S.  R.  782. 

16  A.  S.  R.  782;  People  v.  Cullen,  153       6.  Henneger  v.  Lomas,  145  Ind.  287, 
N.  Y.  629,  47  N.  E.  894,  44  L.R.A.  420.  44  N.  E.  462,  32  L.R.A.  848. 
Note:  65  Am.  Dec.  360.  7.  Coats  v.  Coats,  160  Cal.  671,  118 

1.  Note:  65  Am.  Dec.  360.  Pac.  441,   36  L.R.A.(N.S.)    844  and 

2.  Note:  65  Am.  Dec.  360.  note;  Werner  v.  Werner,  59  Kan.  399, 

3.  Barber  v.  Barber,  21  How.  582,  53  Pao.  127,  68  A.  S.  R.  372, 41  L.R.A. 
16  0.  S.  (L.  ed.)  226;  Hunt  v.  Hunt,  349;  Buckley  v.  Buckley,  50  Wash.  213, 
72  N.  Y.  217,  28  Am.  Rep.  129.  96  Pac.  1079, 126  A.  S.  R.  900. 

Note:  84  A.  S.  R.  32.  8.  See  Comudkitt  Propertt,  vol.  5, 

4.  Barber  v.  Barber,  21  How.  582,  p.  827. 
16  U.  S.  (L.  ed.)  223. 
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305.  Retroactive  Effect  of  Divorce. — ^A  divorce  only  operates  for 
the  future  and  has  no  retroactive  effect;  *  it  merely  puts  an  end  to  the 
marriage  relation ;  it  does  not  relate  back  to  the  act  of  marriage  and 
render  it  null.*'  Thus  where  a  conveyance  by  the  husband  of  the 
homestead  without  the  necessary  joinder  of  the  wife  is  absolutely 
void  a  subsequent  divorce  does  not  relate  back  and  validate  the  con- 
veyance.** And  so  a  divorce  does  not  have  any  retroactive  effect  as 
regards  the  running  of  the  statute  of  limitations  against  the  wife  dur- 
ing the  coverture.*' 

Effect  at  Regards  Particular  Mattert 

306.  Name  of  Wife. — On  a  decree  annulling  a  marriage  the  wife 
resumes  her  maiden  name.**  The  right  to  change  her  name  is  often 
granted  to  a  woman  on  an  absolute  divorce  a  vinculo.  The  rulings  as 
to  whether  a  woman  can  change  her  name  in  such  case,  as  a  matter 
of  right,  are  conflicting.  It  has  been  held  in  such  cases  that  a  woman 
is  remitted  to  her  former  name  and  station;  so  it  has  been  held  that 
a  woman's  marriage  name  is  her  name,  and  that  she  can  only  acquire 
a  new  name  by  reputation.  But  as  there  is  no  property  in  a  name, 
and  as  a  person  may  assume  any  name  he  or  she  pleases,  it  is  prob- 
ably a  matter  of  choice  which  name  she  may  adopt.** 

307.  Support  and  Maintenance  of  Wife. — The  wife's  right  to  sup- 
port by  virtue  of  the  marriage  is  of  course  terminated  by  an  absolute 
divorce,  and  she  has  no  power  thereafter  to  pledge  her  husband's 
credit.*'  As  shown  elsewhere  in  this  work  the  husband's  liability 
for  alimony  awarded  a  wife  as  an  incident  to  a  decree  of  separation, 
is  terminated  by  an  absolute  divorce  awarded  to  him.**  It  has  been 
held  that  in  case  of  a  limited  divorce,  there  being  no  dissolution  of 
the  marriage  relation,  the  right  of  the  wife  to  demand  and  the  duty 
of  the  husband  to  provide  support  for  his  wife,  suitable  to  their  means 
and  condition  of  life,  continues  as  before  the  decree;  *'  but  apparently 
the  better  view  is  that  the  common  law  duty  of  the  husband  to  sup- 
port the  wife  is  supplanted  by  such  a  decree,  and  after  it  is  awarded 

9.  Reed  v.  Reed,  109  Md.  690,  72  65  S.  W.  315,  88  A.  S.  R.  416,  55 
Atl.  414, 130  A.  S.  R.  552;  Alt  v.  Ban-  L.R.A.  332. 

holzer,  39  Minn.  511,  40  N.  W.  364,  11.  Alt  v.  Banholzer,  39  Minn.  511, 

12  A.  S.  R.  681;  Doyle  v.  Rolwing,  165  40  N.  W.  830,  12  A.  S.  R.  681. 

Mo.  231,  65  S.  W.  315,  88  A.  S.  R.  12.  Alsup  v.  Jordan,  69  Tex.  300,  6 

416,  55  L.R.A.  332;  In  re  Ensign,  103  S.  W.  831,  5  A.  S.  R.  53. 

N.  Y.  284,  8  N.  E.  544,  57  Am.  Rep.  18.  Note:  65  Am.  Dec.  355. 

717;  Van  Qeaf  v.  Bums,  118  N.  Y.  14.  Note:   65  Am.   Dec.  357.     See 

549,  23  N.  E.  881,  16  A.  S.  R.  782;  generally,  Name. 

Stelz  V.  Shreck,  128  N.  Y.  263,  28  N.  15.  Note:  65  Am.  Dec.  359. 

E.  510,  26  A.  S.  R.  475,  13  L.R.A.  16.  See  Alimony,  vol.  1,  p.  933. 

825.  17.  €ole  v.  Cole,  142  111.  19,  31  N. 

10.  Doyle  v.  Rolwing,  165  Mo.  231,  E.  109,  34  A.  S.  R.  56,  19  L.R.A.  811. 
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he  is  under  no  obligation  to  maintain  her  except  as  adjudged  by  the 
decree.**  It  has  been  held  that  a  wife  loses  her  jointure  by  an 
absolute  divorce.**  The  general  rule  that  Where  husband  and  wife 
have  entered  into  an  agreement  for  separation,  whereby  the  husband 
agrees  to  make  particular  payments  for  the  future  support  and  main- 
tenance of  the  wife,  a  subsequent  decree  of  divorce  does  not  release 
the  husband  from  liability  on  such  an  agreement,  is  elsewhere  con- 
sidered.*" 

308.  Liability  of  Husband  for  Wife's  Debts  and  Torts.— At  common 
law  the  husband  becomes  liable  to  the  creditors  of  his  wife  for  all 
debts  due  or  owing  by  her  at  the  time  of  the  marriage,  and  this 
whether  he  acquires  any  property  in  fact  by  the  marriage  or  not; 
but  it  is  generally  said  that  this  liability  continues  no  longer  than 
the  coverture,  and  is  wholly  independent  of  any  question  growing 
out  of  the  amount  of  property  received  or  not  received  by  virtue  of 
his  marital  rights.  It  follows  that  the  husband's  liability  for  his  wife's 
antenuptial  debts  will  not  continue  after  an  absolute  divorce.  And 
it  has  been  held  in  England  that  after  an  absolute  divorce  the  hus- 
band is  not  liable  for  the  torts  of  his  wife  committed  during  coverture  ; 
his  nonliability  in  such  a  case  is  considered  as  being  the  same  as 
where  the  marriage  was  dissolved  by  death,  and  by  the  divorce  the 
husband  is  regarded  as  absolutely  exonerated  from  responsibility  which 
the  marriage  entailed  upon  him  in  regard  to  the  antenuptial  con- 
tracts of  the  wife  and  the  torts  committed  by  her  during  coverture. 
But  under  certain  statutory  provisions  the  same  legal  consequences 
may  not  result  from  an  absolute  divorce  obtained  by  the  wife,  as  would 
follow  her  natural  death.  Accordingly,  it  has  been  held  where  a 
female  guardian  married,  and  continued  to  exercise  her  guardianship 
after  the  marriage,  and  subsequently  obtained  a  divorce  a  vinculo,  that 
the  husband  was  not,  under  the  statutes,  relieved  by  the  divorce  from 
liability  for  her  debts  under  the  guardianship  contracted  before  and 
during  coverture.* 

309.  Legitimacy  of  Children. — An  absolute  divorce,  as  distin- 
guished from  an  annulment  of  the  marriage,  does  not  itself  affect 
the  legitimacy  of  children  born  or  begotten  during  the  marriage.* 
On  the  other  hand  a  decree  annulling  a  marriage  for  prenuptinl 
causes,  or  causes  existing  at  the  time  of  the  marriage,  as  distinguished 
from  a  divorce  for  postnuptial  causes,  even  though  the  marriage  was 
voidable  merely  and  its  validity  could  not  have  been  questioned  after 

18.  People  V.  CuUen,  153  N.  Y.  629,      1.  Allen   v.   MeCallough,  2  Heisk. 
47  N.  E.  894,  44  L.R.A.  420;  Chapman    (Tenn.)  174,  5  Am.  Rep.  27. 

v.  Parsons,  66  W.  Va.  307,  66  S.  E.  Note:  65  Am.  Dec.  359. 

461,  135  A.  S.  R.  1033,  19  Ann.  Cas.  See  generally  Husband  and  Wife. 

453,  24  L.R.A.(N.S.)  1015.  2.  In  re  Ensign,  103  N.  T.  284,  8 

19.  Note:  65  Am.  Dec.  358.  N.  E.  544,  57  Am.  Rep.  717. 

20.  See  infra,  par.  348  et  seq.  Note:  65  Am.  Dec.  356. 
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the  death  of  one  of  the  parties,  has  the  effect  of  invalidating  the 
marriage  ab  initio,  and  renders,  in  the  absence  of  a  statutory  provi- 
sion to  the  contrary,  children  bom  of  the  marriage  illegitimate.'  But, 
as  elsewhere  shown,  in  case  of  a  marriage  voidable  merely  and  not 
absolutely  void,  if  there  was  no  decree  of  annulment  during  the  joint 
lives  of  the  parties,  the  children  are  legitimate ;  *  in  many  jurisdic- 
tions the  statute  expressly  provides,  in  the  case  of  the  annulment  of 
marriages  for  certain  causes,  that  the  issue  thereof  shall  nevertheless 
be  deemed  legitimate.' 

310.  Adoption  Proceedings. — The  fact  that  parents  are  divorced 
is  no  ground  for  denying  to  either  of  them  the  right  to  notice  of 
proceedings  for  the  adoption  of  their  children,  and  the  consent  of 
the  parent  having  the  custody  of  the  child  is  not  sufficient  to  sustain 
such  proceedings  as  against  a  parent  not  consenting  thereto,  and 
who  has  no  notice  thereof.*  Where,  after  divorce,  proceedings  for 
the  adoption  of  a  child  of  the  parties  are  had  without  the  required 
notice  to  one  of  the  parents,  the  decree  of  adoption,  as  in  other  cases, 
is  subject  to  collateral  attack  by  such  parent.'  It  has  been  held  under 
a  statute  providing  that  "a  legitimate  child  cannot  be  adopted  with- 
out the  consent  of  its  parents  if  living  .  .  .  except,  that  con- 
sent is  not  necessary  from  a  father  or  mother  deprived  of  civil  rights 
or  adjudged  guilty  of  adultery  or  cruelty,  and  for  either  cause  divorced 
.  .  .  or  who  has  been  judicially  deprived  of  the  custody  of  the 
child  on  account  of  cruelty  or  neglect,"  that  where  a  divorce  is  decreed 
against  a  wife  for  her  cruelty,  and  she  is  nevertheless  awarded  the 
custody  of  a  child,  her  consent  to  its  adoption  is  not  dispensed  with.' 
As  affecting  the  child's  right  of  inheritance  from  the  adoptive  par- 
ents, a  divorce  of  the  parents  may,  by  a  statutory  provision  to  that 
effect,  render  unnecessary  the  giving  of  notice  to  the  parent  who, 
by  the  decree  of  divorce,  is  deprived  of  the  custody  of  the  child  and 
who  does  not  thereafter  contribute  to  its  support,  where  the  proceed- 
ing is  based  on  the  consent  of  the  parent  awarded  the  custody  of  the 
child  and  who  supports  it.' 

311.  Competency  as  Witnesses. — The  incapacity  of  either  spouse 
to  testify  against  the  other  during  the  existence  of  the  marriage  rela- 
tion, while  not  removed  by  a  limited  divorce,  is  affected  by  an  absolute 

3.  Price  V.  Price,  124  N.  T.  589,  27       See  Adoptiok  of  Childrek,  vol.  1, 
N.  E.  383,  12  L.K.A.  359;  Jones  v.   p.  609. 

Brinsmade,  183  N.  Y.  258,  76  N.  E.  7.  Beatty  v.  Davenport,  45  Wash. 
22,  111  A.  S.  R.  746,  5  Ann.  Cas.  378,  555,  88  Pac.  1109,  122  A.  S.  R.  937, 
3  L.R.A.(N.S.)  192.  13  Ann.  Cas.  585  and  note. 

4.  Park  v.  Barron,  20  Ga.  702,  65       Note:  30  L.R.A.(N.S.)  151. 

Am.  Dec.  641.    See  Bastards,  vol.  3,      8.  In  re  Cozza,  163  Cal.  514, 126  Pac. 

p.  723.  161,  Ann.  Cas.  1914A  214. 

6.  Note:  40  L.R.A.  746.  9.  In  re  Williams,  102  Cal.  70,  36 

6.  Note:  Ann.  Cas.  1914A  223.  Pac.  407,  41  A.  S.  R.  163.     See  also 
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decree  to  the  extent  of  destroying  the  incapacity  of  either  spouse  to 
testify  on  account  of  interest.**  It  is  the  general  and  well  established 
rule  that  a  husband  or  wife  is  incompetent  as  a  witness  for  or  against 
the  other  to  testify  to  any  information  obtained  by  either  during 
the  marriage,  and  by  reason  of  the  existence  of  that  relation ;  **  and 
this  rule  prevails  even  after  the  marriage  relation  is  dissolved  by  a 
divorce,*'  or  th«  consent  of  the  opposing  party  has  been  given.** 
The  prohibition  as  to  such  communications  and  facts  rests  on  the 
ground  of  public  policy,  which  endeavors  to  preserve  the  marriage 
relation  as  one  of  entire  and  perfect  confidence.**  When  however 
the  conduct  or  transaction  is  in  no  sense  traceable  to  the  relation 
of  husband  and  wife  and  the  confidence  it  inspires,  but  in  its  nature 
is  as  likely  to  have  occurred  before  the  public  as  in  private,  there 
are  authorities  which  hold  that  after  the  marriage  is  dissolved  by  a 
divorce,  they  are  competent  to  testify  against  each  other  as  to  such 
matters.  The  communications  to  which  neither  husband  nor  wife 
can  testify  for  or  against  the  other  during  the  marriage  or  after  it 
has  ceaSed  should  not  be  confined  to  mere  statements  by  one  to 
the  other,  but  should  embrace  all  knowledge  upon  the  part  of  either 
obtained  by  reason  of  the  marriage  relation,  and  which,  but  for  the 
confidence  growing  out  of  it,  would  not  have  been  known.*'  Accord- 
ing to  the  view  taken  in  many  jurisdictions,  especially  in  criminal 
cases,  the  competency  of  a  divorced  spouse  to  testify  against  the  other 
as  to  facts  and  circumstances  the  knowledge  of  which  he  or  she 
acquired  during  the  marriage,  though  not  involving  confidential  com- 
munications, is  denied.**  In  case  of  the  annulment  of  a  marriage, 
as  distinguished  from  a  divorce,  the  effect  of  which  is  to  adjudge  the 
marriage  void  ab  initio,  neither  party  is  debarred  from  being  a  wit- 
Matter  of  McKeag,  141  Cal.  403,  74  276;  Hitchcock  ▼.  Moore,  70  Mich.  112, 
Pac.  1039,  99  A.  S.  R.  80;  Nugent  v.  37  N.  W.  914,  14  A.  S.  R.  474;  State 
Powell,  4  Wyo.  173,  33  P«c.  23,  62  v.  Kodat,  158  Mo.  125,  59  S,  W.  73,  81 
A,  S.  R.  17,  20  L.R.A.  199.  See  Adop-  A.  S.  R.  292,  51  Ii.K.A.  509;  Chamber- 
TiON  OF  Children,  vol.  1,  pp.  618-621  lain  v.  People,  23  N.  Y  85,  80  Am.  Dee. 
as  to  inheritance  from  adopting  par-  255;  Robinson  v.  Robinson,  22  R.  I. 
ent;  and  same  title,  pp.  621-624  as  to  121,  46  Atl.  455,  84  A.  S.  R.  832. 
inheritance  throngh  adopting  parent.  Notes:  65  Am.  Dec.  357;  121  A.  S. 

10.  Note:  65  Am.  Dee.  360.  R.  453. 

11.  See  Witnesses.  18.  Com.  v.  Sapp,  90  Ky.  580,  14 

12.  Owen  v.  State,  78  Ala.  425,  56   S.  W.  834,  29  A.  S.  R.  405  and  note. 
Am.  Rep.  40;  People  v.  MuUings,  83      14.  See  Witnesses. 

Cal.  138,  23  Pac.  229,  17  A.   S.  R.       16.  Com.  v.  Sapp,  90  Ky.  580,  14 

223;  Com.  v.  Sapp,  90  Ky.  580,  14  S.  S.  W.  834,  29  A.  S.  R.  405. 
W.  834,  29  A.  S.  R.  405  and  note;       16.  Owen  v.  State,  78  Ala.  425,  56 

Johnson  v.  Johnson,  122  Ky.  13,  90  Am.  Rep.  40;  Chamberlain  v.  People, 

S.  W.  964,  121  A.  S.  R.  449;  Dicker-  23  N.  Y.  85,  80  Am.  Dec.  255;  State 

man  V.  Graves,  6  Cush.  (Mass.)  308,53  v.  Jolly,  20  N.  C.  108,  32  Am.  Dec 

Am.  Dec.  41;  Mavnard  v.  Vinton,  59  656. 
Mich.  151,  2C  N.  W.  401,  60  Am.  Rep.       Note:  65  Am.  Dec.  357. 
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aess  to  the  fullest  extent  against  the  other,  and  their  communications 
are  not  regarded  as  confidential.*' 

312.  Torts  or  Injuries  to  Wife. — ^The  wife  may  after  an  absolute 
divorce  sue  alone  for  injuries  to  herself  by  third  persons,  if  such 
an  action  was  before  the  divorce  maintainable  jointly  by  herself  and 
husband.**  But  for  the  reason  that  the  marriage  extinguished  ante- 
nuptial rights  of  action  for  tort  or  upon  contract,  between  husband 
and  wife,  the  wife  cannot,  after  divorce  from  her  husband,  maintain 
an  action  against  him  for  any  injury  to  her  person  or  character  com- 
mitted by  him  before  their  marriage  or  during  coverture.*'  The 
divorce  cannot  itself  create  a  cause  of  action  in  favor  of  the  wife  upon 
which  she  may  sue,  which  was  not  a  cause  of  action  before  the 
divorce ;  **  hence  it  has  been  held  that  a  wife  cannot,  after  being 
divorced  from  her  husband,  maintain  an  action  against  him  for  an 
assault  committed  upon  her  during  coverture,  nor  against  persons  who 
assisted  him  in  making  the  assault ;  *  nor  can  she  recover  for  an 
injury  resulting  from  a  venereal  disease  communicated  by  him  to 
her  during  the  coverture.*  • 

313.  Transfer  and  Conveyances  between  Spouses  in  Contemplation 
of  Divorce  or  Annulment. — ^A  transfer  or  conveyance  by  a  husband 
to  or  for  the  benefit  of  his  wife,  if  untainted  with  fraud  at  the  time, 
is  not  as  a  general  rule  affected  by  the  subsequent  divorce  of  the  par- 
ties.* This  is  true,  both  in  law  and  equity,  though  the  subsequent 
divorce  is  granted  to  the  husband  for  the  wife's  adultery;*  and,  a 
fortiori,  when  the  husband  is  the  guilty  cause  of  the  divorce  he  has 
no  claim  for  property  theretofore  given  to  his  wife.'  Similarly  if  a 
wife  voluntarily,  during  coverture  and  without  fraud  or  undue  influ- 
ence on  the  part  of  her  husband,  conveys  her  property  to  him,  a 
decree  of  divorce  subsequently  granted  to  her  does  not  vest  in  her 

17.  Note:  65  Am.  Dec.  355.  him  therefor  after  a  divorce. 

18.  Abbott  V.  Abbott,  67  Me.  304,  24       1.  Abbott  v.  Abbott,  67  Me.  304,  24 
Am.  Rep.  27.  Am.  Rep.  27.    See  also  AssAuuc  and 

Note:  65  Am.  Dec.  359.  Batteht,  vol.  2,  p.  542. 

19.  Henneger  v.  Lomas,  145  Ind.  287,  2.  Bandfield  v.  Bandfleld,  117  Mich. 
44  N.  E.  462,  39  L.R.A.  848  80,  75  N.  W.  287,  72  A.  S.  R.  550,  40 

20.  Abbott  V.  Abbott,  67  Me.  304,  24  L.R.A.  757. 

Am.  Rep.  27;  Bandfield  v.  Bandfield,  3.  Jackson  v.  Jackson,  91  U.  S.  122, 
117  Mich.  80,  75  N.  W.  287,  72  A.  8.  23  U.  S.  (L.  ed.)  258;  Kinzey  v.  Kin- 
R.  550,  40  L.R.A.  757.  zey,  115  Mo.  496,  22  S.  W.  497,  20 

Note:  73  A.  S.  R.  270.  L.R.A.  222. 

In  Henneger  T.  Lomas,  145  Ind.  287,       Notes:   69   L.R.A.  379:   Ann.   Cas. 
44  N.  E.  462,  32  L.R.A.  848,  it  is  held  1912C  723. 

that  marriage  with  her  seducer  extin-       4.  Kinzey  v.  Kinzey,  115  Mo.  496, 22 
guishes  the  right  of  action  for  damages  S.  W.  497,  20  L.R.A.  222. 
for  seduction,  which  is  given  by  Ilev.       Note:  Ann.  Cas.  1912C  723. 
Stat.  1881,  }  263  (Rev.  Stat.  1894,  $       6.  Jackson  v.  Jackson,  91  U.  S.  122, 
264),  to  any  unmarried  woman,  and  23  U.  8.  (L.  ed.)  258. 
she  cannot  maintain  an  action  against       Note :  Ann.  Cas.  1912C  723. 
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any  equitable  title  to  such  property.*  It  has  been  held  that  where 
the  wife  was  guilty  of  fraud  in  obtaining  the  title  to  the  property, 
or  where  it  appears  that,  at  the  time  of  acquiring  the  title,  she  had 
already  formed  the  intention  of  abandoning  her  husband  •as  soon 
as  she  had  secured  the  property,  the  husband,  on  obtaining  a  divorce, 
is  entitled  to  recover  the  property  so  given  by  him  to  her,'  and  it 
has  been  further  held  that  th^  fact  that  the  husband  in  the  divorce 
proceedings  did  not  make  a  claim  for  the  restoration  of  the  property 
fraudulently  procured  by  the  wife,  will  not  affect  his  subsequent  suit 
therefor.*  But  where  a  woman,  with  knowledge  that  a  divorced 
man  is  prohibited  under  a  penalty  of  prosecution  for  bigamy  from 
remarrying  until  after  the  lapse  of  the  statutory  period,  fraudulently 
induces  him  to  marry  her  within  the  prohibit€d  time,  and,  in  con- 
sideration of  such  marriage,  to  convey  property  to  her,  the  man,  being 
in  pari  delicto  in  entering  into  the  marriage,  is  not  entitled  to  have 
the  conveyance  set  aside,  upon  the  annulment  of  the  marriage  at  the 
suit  of  the  woman.' 

Rights  in  Decedents'  Estates 

314.  Right  of  Administration. — The  right  of  a  husband  or  wife  to 
administer  upon  the  estate  of  the  other  is  dependent  upon  the  exist- 
ence of  the  marriage  relation  at  the  time  of  the  death  of  the  deceased 
spouse,  and  therefore  an  absolute  divorce  deprives  him  or  her  of  such 
right.*"  In  case,  however,  of  a  limited  divorce  the  marriage  rela- 
tion is  not  dissolved  and  the  common  law  right  of  the  husband  to 
administer  upon  the  wife's  estate  is  not  affected  thereby.**  It  has 
been  held  that  where,  after  the  rendition  of  the  interlocutory  judg- 
ment but  before  the  entry  of  the  final  decree,  one  of  the  spouses  dies, 
the  interlocutory  decree  does  not  have  the  effect  of  terminating  the 
marriage  relation  so  as  to  deprive  the  surviving  spouse  of  the  right 
as  such  to  administer  upon  the  estate  of  the  deceased;  and  it  has 
also  been  held  that  a  statutory  provision  to  the  effect  that  the  death 
of  either  party  to  a  divorce  action  after  the  entry  of  the  interlocu- 
tory judgment  does  not  impair  the  power  of  the  court  to  enter  final 
judgment,  does  not  authorize  the  court  after  the  death  of  a  party 

6.  Reed  v.  Reed,  109  Md.  690,  72  9.  Szlauzis  v.  Szlauzis,  255  111.  314, 
Atl.  414,  130  A.  S.  R.  552.  99  N.  E.  640,  Ann.  Cas.  1913D  454. 

7.  Meldrum  v.  Meldrum,  15  Colo.  10.  In  re  Ensign,  103  N.  Y.  284,  8 
478,24Pac.  1083,11  L.R.A.  65;  Thorn-  N.  E.  544,  57  Am.  Rep.  717  (holding 
as  V.  TOomaa,  27  Okla.  784,  109  Pac.  that  a  wife  divorced  for  either  her  own 
825,  113  Pac.  1058,  Ann.  Cas.  1912C  fault  or  the  fault  of  her  husband  has 
713,  35  L.R.A.fN.S.)  124  and  note.  no  right  to  administer  on  his  estate). 

Note:  Ann.  Cas.  1912C  723.  Note:  65  Am.  Dec.  357.     , 

8.  Meldrum  v.  Meldrum,  15  Colo.  11.  Taylor  v.  Taylor,  93  N.  C.  418, 
478,  24  Pac.  1083,  11  L.R.A.  65.  53  Am.  Rep.  460, 

Note:  Ann.  Cas.  1912C  726. 
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to  enter  a  final  decree  which  will  act  retroactively  so  as  to  deprive 
the  surviving  spouse  of  the  right  of  administration.** 

315.  Descent  and  Distribution. — The  right  of  one  spouse  to  claim 
an  interest  in  the  estate  of  the  other  spouse  as  heir  or  distributee, 
under  the  statutes  existing  at  the  present  time  in  many  jurisdictions, 
depends  upon  the  existence  of  the  marriage  relation  at  the  time  of 
the  death  of  the  deceased  spouse,  and  as  a  general  rule  an  absolute 
divorce  deprives  the  survivor  of  all  rights  of  inheritance  or  distribu- 
tion in  the  estate  of  the  other  spouse.**  Under  a  statutory  provision 
that  when  a  divorce  is  for  the  misconduct  of  the  wife,  she  shall  not 
be  Mititled  to  dower  or  a  distributive  share  in  the  personal  estate  of 
the  husband,  it  has  been  held  that  this  was  merely  precautionary  or 
declaratory  of  the  existing  law  and  did  not  give  a  divorced  wife,  in 
case  the  divorce  was  granted  for  the  fault  of  the  husband,  the  right 
to  a  distributive  share  in  the  husband's  estate  upon  his  death.**  A 
limited  divorce  does  not  terminate  the  marriage  relation,  and,  there- 
fore, does  not  afifect  the  right  of  either  spouse  to  his  or  her  distribu- 
tive share  in  the  intestate  property  of  the  other  spouse.*'  The  effect 
of  a  divorce  on  the  right  of  curtesy  or  dower  is  treated  elsewhere.** 

316.  Rights  under  Wills. — As  absolute  divorces  in  England  were 
infrequent  prior  to  the  Divorce  Act  of  1857,  and  were  granted  only  by 
Parliament  as  distinguished  from  the  divorce  a  vinculo  of  the  eccle- 
siastical courts  which  was  in  effect  a  decree  of  annulment,  we  find 
no  reported  early  English  cases  where  the  doctrine  of  implied  revo- 
cation from  a  change  in  the  testator's  circumstances  was  applied  to 
divorce.*'  In  a  number  of  cases  in  this  country  the  question  has 
arisen  as  to  the  effect  of  a  divorce  upon  the  right  of  one  of  the  spouses 
to  take  as  devisee  or  legatee  under  a  will  theretofore  executed  by  the 
other  spouse ;  **  and  the  general  view  is  that  if  the  gift  is  absolute 
and  unconditional,  though  the  existing  or  contemplated  marriage 
may  have  been  a  prompting  cause  for  the  provision  therein  made 
by  the  testator  for  the  other  spouse  who  is  specifically  named,  and 

12.  Seller's  Estate,  164  Cal.  181, 128  and  Distribution,  ante,  p.  51  et  seq. 
Pac.  334,  Ann.  Cas.  1914B  1093.  See  14.  In  re  Ensign,  103  N.  T.  284,  8 
supra,  par.  247  et  seq.,  as  to  interlocu-  N.  E.  544,  57  Am.  Rep.  717.  See 
torv  decree  generally.  Dower,  post,  par.  12,  as  to  this  right 

13.  Arthur  v.  Israel,  15  Colo.  147,  generally. 

25  Pac.  81,  22  A.  S.  R.  381, 10  L.R.A.       15.  Taylor  r.  Taylor,  93  N.  0.  418, 

693;  Durland  v.  Durland,  67  Kan.  734,  53  Am.  Rep.  460. 

74  Pac.  274,  63  L.R.A.  959;  Howard       Note:  65  Am.  Dec.  361. 

V.  Strode,  242  Mo.  210, 146  S.  W.  792,      16.  See   Cubtest,   vol.   8,   p.   405; 

Ann.  Cas.  1913C  1057;  In  re  Ensign,  Dower,  post,  par.  12  etseq. 

103  N.  Y.  284,  8  N.  E.  544,  57  Am.      17.  Lansing  v.  Haynes,  95  Mich.  16, 

Rep.  717:   Edgar  v.  Richardson,  33  54  N.  W.  699,  35  A.  S.  R.  545. 

Ohio  St.  581,  31  Am.  Rep.  571.  Note:  130  A.  S.  R.  632. 

Notes:  65  Am.  Dec.  357;  12  A.  S.       18.  Note:  130  A.  S.  R.  632. 
R.  91.     And  see  generally.  Descent 
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thoagh  the  word  wife  or  intended  wife  or  hiisband  may  be  also  used 
as  descriptio  personse,  the  fact  that  the  parties  are  subsequently 
divorced  does  not  itself  destroy  the  right  of  the  devisee  or  legatee 
to  take  under  the  will.**  On  the  other  hand  if  the  will  is  so  framed 
that  it  shows  clearly  the  intention  that  the  beneficiary  should  at  the 
time  of  the  testator's  death  occupy  the  position  of  his  wife  or  that 
.  she  should  be  the  wife  of  a  third  person  such  as  the  wife  of  the  testa- 
tor's son,  this  intention  will  control  and  a  divorce  terminating  the 
necessary  marriage  relation  would  defeat  the  beneficiary's  right  under 
the  will.**  While  it  may  be  considered  as  settled  law  that  divorce 
alone  will  not  revoke  a  will,  there  is  sharp  conflict  of  judicial  opin- 
ion on  the  effect  of  such  a  decree  when  the  property  rights  of  the 
parties  are  determined  by  the  decree,  or  voluntarily  settled  by  acts 
of  the  parties  themselves  either  before  or  at  the  time  the  decree  was 
granted.  The  doctrine  that  a  settlement  of  property  rights,  made 
by  the  parties  in  anticipation  of  a  divorce,  when  followed  by  a  decree 
of  divorce,  impliedly  revokes  a  will,  finds  strong  support  in  the  author- 
ities.* However,  when  at  the  time  that  a  decree  of  divorce  is  granted 
the  parties  to  the  action  settle  their  property  rights  by  mutual  agree- 
ment in  writing,  without  mentioning  mutual  wills  made  by  them 
theretofore,  and  by  which  each  devised  to  the  other  all  of  his  or 
her  property,  the  decree  of  divorce  and  settlement  is  held,  under 
such  circumstances,  to  constitute  an  implied  revocation  of  the  wills.* 
And  a  similar  holding  has  been  made  in  a  case  where  property  rights 
between  husband  and  wife  are  adjusted  and  settled  in  anticipation  of 
a  divorce.'  While  it  is  said  that  by  analogy  it  is  probable  that  a 
divorce  granted  at  the  suit  of  the  wife,  with  alimony  expressly  decreed 
to  be  in  lieu  of  all  her  rights  in  the  property  of  the  husband,  testa- 
mentary and  otherwise,  would  by  implication  of  law  revoke  the  will  of 
her  husband  in  so  far  as  it  made  provision  for  her,  yet  some  of  the 
cases  are  to  a  contrary  effect.* 

19.  Card  v.  Alexander,  48  Conn.  492,  20.  Note:  69  L.R.A.  940. 

40  Am.  Rep.  187;  Donaldson  v.  HaU,  1.  Notes:    130    A.    S.   R.    633;    69 

106  Minn.  502,  119  N.  W.  219,  130  L.R.A.  943. 

A.  S.  R.  621  and  note,  16  Ann.  Caa.  2.  Lansing  v.  Haynes,  95  Mich.  16, 

541,  20  L.R.A.(N.S.)   1073;  Charlton  54  N.  W.  699,  35  A.  S.  R.  545. 

V.  Miller,  27  Ohio  St.  298,  22  Am.  Rep.  3.  Donaldson  v.  Hall,  106  Minn.  502, 

307.    This  case  is  distinguished  in  the  119  N.  W.  219,  130  A.  S.  R.  621,  16 

case  of  Lansing  v.  Haynes,  95  Mich.  Ann.  Cas.  541,  20  L.RJl.(N.S.)  1073. 

16,  54  N.  W.  699,  35  A.  S.  R.  545  4.  Donaldson  v.  Hall,  106  Minn.  502, 

referred  to  later  in  this  sobdivision;  119  N.  W.  219,  130  A.  S.  R.  621  and 

Jones'  Estate,  211  Pa.  St.  364,  60  Atl.  note,  16  Ann.   Cas.  541,  20  LJt.A. 

916,  107  A.  S.  R.  581,  3  Ann.  Cas.  (N.S.)  1073  (cituig  anthorities  on  a 

221  and  note;  69  L.R.A.  940  and  note,  discussion  of  the  point). 

Not«:  69  L.R.A.  940.  Note:  69  LEJ^.  943. 
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Alienation  of  Affectiont  and  Criminal  Conversation 

317.  In  General.— It  is  the  well  recognized  general  rule  that  a 
divorce  is  not  a  bar  to  an  action  by  the  husband  against  a  third 
person  for  the  prior  alienation  of  his  wife's  affections,  though  the 
divorce  is  granted  to  the  wife  for  the  misconduct  of  the  husband,* 
and  it  is  also  a  rule  that  after  a  divorce  the  husband  may  maintain 
an  action  against  a  third  person  for  criminal  conversation.*  It  is  the  ■ 
general  view  that  under  statutes  giving  the  wife  a  separate  legal  exist- 
ence, and  placing  her,  with  respect  to  her  property  and  personal 
rights,  upon  an  equality  with  her  husband,  she  may  maintain  an 
action  against  a  third  person  for  alienating  her  husband's  affections 
and  depriving  her  of  his  society.'  The  wife's  right  of  action  under 
this  rule  is  not  affected  by  a  subsequent  divorce  for  the  fault  of  the 
husband,*  and  this  is  especially  true  where  the  wrongful  acts  of  which 
she  complains  created  the  necessity  and  caused  her  to  sue  for  the 
diyorce."  However,  under  certain  conditions,  the  fact  that  a  divorce 
was  granted  subsequently  to  the  acts  complained  of  in  the  alienation 
or  criminal  conversation  action  may  be  considered  in  mitigation  of 
damages,  for  the  reason  that  the  plaintiff  would  not  be  entitled  to 
recover  any  compensation  for  the  loss  of  affection,  services,  society, 
etc.,  of  his  wife  after  she  ceased  to  be  his  wife ;  **  and  the  fact  that 
the  wife  secured  a  divorce  from  her  husband  may  be  pleaded  in 
mitigation  of  damages  in  an  action  by  him  for  the  alienation  of  her 
affections  as  tending  to  show  that  his  feelings  were  not  damaged  to 
the  extent  alleged. ^^  The  effect  of  a  decree  of  divorce  as  res  judicata, 
in  a  subsequent  action  by  one  of  the  spouses  against  a  third  person 
for  alienation  of  affection  or  criminal  conversation,  has  been  hereto- 
fore discussed.*' 

318.  Effect  of  Particular  Statutes. — It  has  been  held  that  a  statute 
l»roviding  that  "in  all  cases  of  divorce  from  the  bonds  of  matrimony, 
th«  guilty  party  shall  forfeit  all  rights  and  claims  under  and  by 

6.  DeFord  ▼,  Johnson,  251  Mo.  244,  (N.S.)  504;  Beach  v.  Brown,  20  Wash. 
158  S.  W.  29,  Ann.  Cas.  1915A  344,  266,  55  Pac.  46,  72  A.  S.  R.  98.  43 
46  LJt.A.(N.S.)  1083  and  note.  L.R.A.  114.    See  also  Clow  v.  Chap- 
Note:  Ann.  Cas.  1912D  619.  man,  125  Mo.  101,  28  S.  W.  328,  46 

6.  Michael  v.  Dunkle,  84  Ind.  544,  43  A.  S.  R.  468,  26  L.R.A.  412. 

Am.  Rep.  100;  Dickerman  v.  Graves,  Notes:    4    L.R.A.(N.S.)     645;     46 

6  Cush.  (Mass.)  308,  53  Am.  Dec.  41.  L.R.A.(N.S.)  1083. 

Notes:  65  Am.  Dec.  359;  46  L.R.A.  9.  Beach  v.  Brown,  20  Wash.  266, 

(N.S.)  1083;  Ann.  Cas.  1912D  619.  55  Pac.  46,  72  A.  S.  R.  98,  43  L.BjL 

7.  Clow  V.  Chapman,  125  Mo.  101,  28  114. 

S.  W.  328,  46  A.  S.  R.  468  and  note,      10.  Note:  46  L.R.A.(N.S.)  1085. 
26  L.R.A.  412.     See  generally,  Hds-       11.  McNamara   v.    McAllister,    150 
a4ND  AND  WiFB,  as  to  property  and  la.  243, 130  N.  W.  26,  Ann.  Cas.  1912D 
personal  rights  of  the  wife.  463,  34  L.R.A.(N.S.)  436. 

8.  Keen  v.  Keen,  49   Ore.  362,  90       Note:  46  L.R.A.(N.S.)  1085. 
Pac.  147,  14  Ann.  Cas.  45,  10  L.R.A.       12.  See  supra,  par.  274. 
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virtue  of  the  marriage,"  does  not  affect  the  right  of  a  husband  against 
tehom  a  divorce  was  granted,  to  sue  for  the  prior  alienation  of  his 
vrife's  affections,  as  the  "rights  and  claims"  referred  to  in  such  statute 
are  rights  and  claims  between,  husband  and  wife  which  spring  up 
by  reason  of  the  marriage,  and  that  such  statute  has  no  reference 
whatever  to  the  tortious  act  of  a  third  person  committed  during  the 
existence  of  the  marriage  relation  and  giving  the  husband  a  cause 
of  action  against  such  third  person.^'  On  the  other  hand,  under  a 
similar  statute  it  has  been  held  that  the  right  to  sue  for  alienation 
of  a  wiie's  aii'ections  is  a  right  acquired  by  the  marriage  and  that 
thsrefore  the  husband  cannot  maintain  such  action  where  his  wife 
has  obtained  a  divorce  from  him  because  of  his  misconduct. ^^  A 
decree  of  divorce  has  been  held  to  be  conclusive  in  a  subsequent 
action  on  the  issue  as  to  the  guilt  of  the  husband ;  and  so  he  cannot 
avoid  the  effect  of  the  divorce  as  a  bar  to  his  subsequent  action  by 
showing  that  it  was  granted  by  collusion." 

Property  Rights  Inter  8e 

319.  In  General. — ^It  is  the  well  settled  general  rule  that  an  abso- 
lute divorce,  terminating  as  it  does  the  marriage  relation,  terminates 
all  rights  of  the  divorced  spouses  in  the  property  of  each  other  which 
are  dependent  upon  the  coverture ;  *•  and  it  is  also  the  rule  that  the 
property  rights  of  the  parties  are  affected  by  a  legislative  divorce  in 
practically  the  same  manner  as  by  a  decree  granted  by  a  court.*' 
The  relation  of  husband  and  wife,  both  actual  and  legal,  being  termi- 
nated, no  future  rights  can  thereafter  spring  out  of  or  arise  from 
such  relation.**  But  existing  rights  already  vested  and  not  depend- 
ent upon  the  continuance  of  the  marriage  relation,  are  not  thereby 
forfeited  and  are  taken  away  only  by  special  enactment  as  a  punish- 
ment for  wrong ;  *•  and  rights  in  the  property  of  the  husband  which 

13.  De  Ford  v.  Johnson,  251  Mo.  Rep.  820;  In  re  Ensign,  103  N.  Y.  284, 
244,  158  S.  W.  29,  Ann.  Cas.  1915A  8  N.  E.  544,  57  Am.  Rep.  717;  Rosholt 
344,  46  L.R.A.(N.S.)  1083.  v.  Mehus,  3  N.  D.  513,  57  N.  W.  783, 

14.  Hamilton  v.  McNeill,  150  la.  23  L.R.A.  239;  Brady  v.  Krenger,  8 
470,  129  N.  W.  480,  Ann.  Cas.  1912D  S.  D.  464,  66  N.  W.  1083,  59  A.  S.  R. 
604.    See  also  McNamara  v.  McAllis-  771. 

ter,  150  la.  243,  130  N.  W.  26,  Ann.  Notes:  65  Am.  Dec.  358;  12  A.  S. 

Cas.  1912D  463,  34  L.R.A.(N.S.)  436.  R.  91;  11  L.R.A.  790;  69  L.R.A.  183. 

15.  Hamilton  v.  McNeiU,  150  la.  17.  Maynard  v.  Hill,  125  U.  S.  190, 
470.  129  N.  W.  480,  Ann.  Cas.  1912D  8  S.  Ct,  723,  31  U.  S.  (L.  ed.)  654; 
604.  Wright  v.  Wright,  2  Md.  429,  56  Am. 

16.  Barrett  v.  Failing,  111  U.  S.  523,  Dec.  723;  Browning  v,  Headley,  2  Rob. 
4  S.  Ct.  598,  28  U.  S.  (L.  ed.)  505;  (Va.)  340,  40  Am,  Dec.  755.  See  sii- 
Maynard  v.  Hill,  125  U.  S.  190,  8  S.  pra,  par.  20  et  seq.,  as  to  legislative 
a.  723,  31  U.  S.  (L.  ed.)  654;  Howey  divorces. 

v.  Goings,  13  HI.  95,  54  Am.  Dec  427;       18.  In  re  Ensign,  103  N.  Y.  284,  8 
Hilbish  V.  Hattle,  145  Ind.  59,  44  N.  N.  E.  544,  57  Am.  Rep.  717. 
E.  20,  33  L.R.A.  783;  Tatro  v.  Tatro,       19.  In  re  Ensign,  103  N.  Y.  284,  8 
18  Neb.  395,  25  N.  W.  571,  53  Am.   N.  E.  544,  57  Am.  Rep.  717;  Van  Cleaf 
R.  0.  L.  Vol.  IX.— 32  407 
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have  vested  in  the  wife  are  not  aflfected  by  a  divorce  secured  by  him  in 
other  jurisdiction,  after  his  abandonment  of  her,  where  she  was  not 
personally  served  with  process  and  did  not  appeeir  in  the  proceeding.*" 
Upon  the  termination  of  the  interest,  of  the  husband  in  the  lands  of 
the  wife  during  coverture  by  the  granting  of  an  absolute  divorce,  she 
is  restored  to  her  estate  as  she  had  and  enjoyed  it  prior  to  her  mar- 
riage.* Under  a  limited  divorce  the  property  rights  of  the  parties 
separated  remain  in  ,<^eneral  unchanged.  The  only  exception  to  this 
is  that  the  wife  may  hold  during  the  separation,  as  a  feme  sole, 
any  such  property  as  she  may  acquire  by  her  own  industry  or  the 
donations  of  her  friends.  Such  is  held  to  be  her  own  property, 
which  she  holds  against  her  husband  and  his  creditors  and  may 
dispose  of  as  if  she  were  a  feme  sole.*  It  is  the  rule  also  that  not- 
withstanding a  limited  divorce  the  husband  will  be  entitled  to  his  cur- 
tesy in  her  lands  and  the  wife  to  dower  in  his,  just  as  if  there  had 
been  no  divorce.'  A  judgment  or  decree  annulling  a  marriage  for 
prenuptial  causes  places  the  parties  as  to  their  property  rights  in  the 
same  position,  as  a  general  rule,  as 'though  the  annulled  marriage 
had  not  taken  place  in  fact.*  It  has  been  held  by  the  federal  supreme 
court  that  a  state  statute  providing  that  where  a  marriage  shall  be 
dissolved  the  party  at  whose  prayer  the  decree  shall  be  made  shall 
be  entitled  to  an  undivided  fractional  part  in  fee  in  the  real  property 
owned  by  the  other  at  the  time  of  the  decree,  does  not  operate  to 
give  a  wife  obtaining  a  decree  of  divorce  in  a  court  of  another  state, 
having  jurisdiction  of  the  cause  and  the  parties,  any  title  in  the 
husband's  estate  situated  in  the  state  by  which  the  statute  was  enacted.' 
In  jurisdictions  where  the  community  property  doctrine  prevails, 
the  spouses  upon  divorce,  where  the  community  property  rights  are 
not  adjusted  in  the  divorce  proceedings,  become  tenants  in  common 
as  to  such  property  and  neither  party  forfeits  his  or  her  interest 
therein.* 

V.  Burns,  118  N.  T.  549,  23  N.  E.  881,  Taylor  r.  Taylor,  93  N.  C.  418,  53  Am. 

16  A.  S.  R.  782.  Rep.  460. 

20.  Gooch  V.  Gooch,  38  Okla.  300,  Note:  65  Am.  Dec.  360. 

133  Pac.   242,  47  L.R.A.(N.S.)    480.  3.  Taylor  v.  Taylor,  93  N.  C.  418, 

See  infra,  par.  330  et  seq.,  as  to  the  53  Am.  Rep.  460.    See  Curtesy,  vol. 

general  validity  of  foreign  divorces.  8,  p.  406;  Doweb,  post,  par.  12. 

1.  Boykin  v.  Rain,  28  Ala.  332,  65  4.  Price  v.  Price,  124  N.  Y.  589,  27 
Am.  Dec.  349  and  note;  ;Howey  v.  N.  E.  383,  12  L.R.A.  359;  Jones  v. 
Goings,  13  111.  95,  54  Am.  Dec.  427;  Brinsmade,  183  N.  Y.  258,  76  N.  E. 
Wright  V.  Wright,  2  Md.  429,  56  Am.  22,  111  A.  S.  R.  746,  5  Ann.  Cas.  378, 
Dec.  723;  Kern  v.  Field,  68  Minn.  317,  3  L.R.A.(N.S.)  192. 

71  N.  W.  393,  64  A.  S.  R.  479;  Doyle  Note:  65  Am.  Dec.  355.    See  supra, 

V.  Rolwing,  165  Mo.  231,  65  S.  W.  par.  304  as  to  effect  of  annulment  gen- 

315,  88  A.   S.  R.  416  and  note,  55  erally. 

L.R.A.  332.    But  see  Ames  v.  Norman,  5.  Barrett  v.  Failing,  111  U.  S.  523, 

4  Sneed  (Tenn.)  683,  70  Am.  Dec.  269.  4  S.  Ct.  598,  28  U.  S.  (L.  ed.)  505. 

2.  Cole  v.  Cole,  142  111.  19,  31  N.  E.  6.  Garrozi  v.  Dastas,  204  U.  S.  64, 
109,  34  A.  S.  R.  66,  19  L.R.A.  811;  27  S.  Ct.  224,  51  U.  S.  (L.  ed.)  369: 
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320.  Right  of  Husband  in  Personal  Property  of  Wife. — ^By  the  oom- 
fnon  law,  marriage  is  an  absolute  gift  to  the  husband  of  all  the 
goods,  personal  chattels,  and  other  personal  estate  of  which  the  wife 
is  actually  or  beneficially  seized  at  the  time  in  her  own  right,  and 
of  such  other  goods  and  personal  estates  as  come  to  her  during  the 
marriage.  The  husband,  however,  was  not  absolutely  entitled  to  the 
choses  in  action  of  his  wife,  unless  reduced  into  possession  during 
her  life.^  The  right  of  the  husband  in  the  personal  property  and 
choses  in  action  of  the  wife  not  reduced  to  possession  by  the  hus- 
band prior  to  the  divorce,  is  divested  by  an  absolute  divorce.  He 
has  no  right  to  seek  to  reduce  the  wife's  choses  in  action  to  his  pos- 
session after  the  divorce,  his  right  thereto  being  then  entirely  gone ;  * 
but  as  regards  the  personal  property  and  choses  in  action  of  the 
wife  reduced  to  possession  by  the  husband  prior  to  the  divorce,  the 
divorce  itself  does  not  restore  any  right  in  the  wife  thereto.*  As 
heretofore  shown,  however,  the  courts  in  granting  absolute  divorce 
assumed  jurisdiction  to  make  an  allowance  to  the  wife  by  way  of 
alimony  or,  under  statutory  sanction,  to  restore  to  her  property  re- 
ceived by  the  husband  by  virtue  of  the  marriage.*"  In  the  absence 
of  statute  or  provision  in  the  decree  to  the  contrary,  a  limited  divorce 
does  not  affect  the  husband's  marital  rights  in  the  personal  estate 
of  the  wife ;  **  and  so,  under  such  a  decree,  the  husband  retains  the 
right  to  reduce  his  wife's  personal  property  and  choses  in  action  into 
possession.**  But  a  wife  may,  as  well  after  as  before  a  limited  decree, 
have  an  equitable  settlement  of  her  choses  in  action,  if  her  husband 
seeks  to  reduce  them.**  While  the  law  of  the  matrimonial  domicil 
governs  the  ownership  and  right  to  personal  property,**  the  effect  of 
a  divorce  itself  on  the  rights  of  a  wife  to  her  personal  property  would 
be  determined  by  the  law  of  her  domicil.  And  so  it  has  been  held 
that  a  divorce  granted  in  a  foreign  jurisdiction  where  a  statute  pro- 
vided that  "where  a  divorce  is  decreed  for  the  adultery,  or  other  offense 
amounting  thereto,  of  the  wife,  the  husband  shall  hold  her  personal  es- 
tate forever,"  does  not,  as  regards  a  wife  domiciled  in  one  of  the  United 
States,  deprive  her  of  her  right  to  her  personal  property,  even  though 
the  decree  of  divorce  was  valid  to  terminate  the  marriage  relation.*' 

321.  Rights  as  Regards  Wife's  Separate  Property. — ^Any  rights  of 
the  husband  in  the  wife's  separate  property  are  ended  by  an  absolute 

Eirkwood  v.  Domnau,  80  Tex.  645, 16       11.  Note:  65  Am.  Dec.  360. 

S.  W.  428,  26  A.  S.  R.  770.    See  also       12.  Taylor  v.  Taylor,  93  N.  C.  418, 

Community  Pbofertt,  vol.  5,  p.  862.  53  Am.  Rep.  460. 

7.  See  Husband  and  Wnis.  Note :  65  Am.  Dec.  360. 

8.  Notes:    65    Am.    Dec.    359;    11       13.  Note:  65  Am.  Dec.  360. 
L.R.A.  790.  14.  See  CoNFiiior  of  Laws,  vol.  5, 

9.  Browning    v.    Headley,    2    Bob.  p.  927,  et  seq. 

(Va.)  340,  40  Am.  Dec.  755.  15.  McGrew  v.  Mutual  Life  Ins.  Co., 

Note:  65  Am.  Dec.  358.  132  Cal.  85,  64  Pao.  103,  84  A.  S.  R., 

10.  See  supra,  253  et  seq.  20. 
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divorce.**  As  regai'ds  such  property  she  is,  after  an  absolute  divorce, 
to  be  considered  as  a  feme  sole  and  may  maintain  any  necessary 
action  against  her  former  husband  for  its  recovery  or  protection.*' 
Accordingly,  where  a  promissory  note  given  by  the  husband  to  the 
wife  for  money  borrowed  of  her  is  valid,  an  absolute  divorce  removes 
any  disability  to  the  subsequent  maintenance  of  an  action  upon  the 
note  by  her  against  him ;  **  and.  under  a  statute  providing  that  "a 
woman  having  property  is  not  deprived  of  any  part  of  it  by  her  mar- 
riage" it  has  been  held  that  a  divorced  woman  can  recover  for  serv- 
ices rendered  by  her  to  her  former  husband  before  the  marriage." 
Where  at  the  time  of  the  divorce  alimony  was  awarded  to  the  wife  and 
at  the  same  time  the  husband  was  indebted  to  her,  the  question  has 
arisen  as  to  the  effect  of  the  divorce  and  such  allowance  upon  the 
subsequent  enforcement  of  her  claim  against  the  husband,*  and  it 
has  been  held  that,  though  in  determining  the  amount  of  the  estate 
of  the  husband  for  the  purpose  of  awarding  the  alimony,  his  indebted- 
ness is  taken  into  consideration,  nevertheless  the  right  of  the  wife  to 
sue  the  husband  therefor  is  unaffected.** 

Life  Insurance 

322.  In  General. — It  is  the  well  settled  general  rule  that  a  wife 
who  is  divorced  from  her  husband  after  the  issuance  of  an  insurance 
policy  on  his  life,  in  which  she  is  named  as  the  beneficiary,  is  never- 
theless entitled  to  recover  as  such  beneficiary.  The  divorce  does  not, 
in  the  absence  of  any  provision  to  that  effect,  avoid  the  policy  by 
terminating  her  interest.*  This  is  in  pursuance  of  the  general  rule 
that  a  policy  of  life  insurance  originally  valid  does  not  cease  to  be 
so  by  the  cessation  of  the  assured  party's  interest  in  the  life  insured, 

16.  Note:  65  Am.  Dec.  358.  Am.  Rep.  14;  White  v.  Brotherhood  of 

17.  Johnson  v.  Johnson,  122  Ky.  13,  American  Yeomen,  124  la.  293,  99  N. 
90  S.  W.  964, 121  A.  S.  R.  449;  Web-  W.  1071, 104  A.  S.  R.  323,  2  Ann.  Cas. 
ster  V.  Webster,  58  Me.  139,  4  Am.  Rep.  350  and  note,  66  L.R,A.  164;  Wallace 
253;  Carlton  v.  Carlton,  72  Me.  115,  v.  Mutual  Ben.  Life  Ins.  Co.,  97  Minn. 
39  Am.  Rep.  307.  27,  106  N.  W.  84,  3  L.R.A.(N.S.)  478 

18.  Webster  v.  Webster,  58  Me.  139,  and  note ;  McKee  v.  Phoenix  Ins.  Co., 
4  Am.  Rep.  253.  28  Mo.  383,  75  Am.  Dee.  129;  Blum 

19.  Carlton  v.  Carlton,  72  Me.  115,  v.  New  York  Life  Ins.  Co.,  197  Mo. 
39  Am.  Rep.  307.  513,  95  S.  W.  317,  7  Ann.  Cas.  1021, 

20.  Scott  V.  Scott,  83  Conn.  634,  78  8  L.R.A.(N.S.)  923;  Manhattan  Life 
Atl.  314,  21  Ann.  Cas.  965  and  note.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156,  5 

1.  Connecticut  Mut.  Life  Ins.  Co.  v.  N.  E.  417,  58  Am.  Rep.  806;  Overhiser 

Schaefer,  94  U.  S.  457,  24  U.  S.  (L.  v.  Overhiser,  63  Ohio  St  77,  57  N.  E. 

ed.)  251;  McGrew  v.  Mutual  Life  Ins.  965,  81  A.  S.  R.  612,  50  L.R.A.  552 

Co.,  132  Cal.  85,  64  Pac.  103,  84  A.  and  note. 

S.  R.  20;  Courtois  v.  Grand  Lodge  A.       Notes:  128  A.  S.  R.  316;  39  L^JL 

O.  U.  W.  135  Cal.  552,  67  Pac.  970,  (N.S.)    370;    41    L.RA.(Nil.)    125; 

87  A.  S.  R.  137;  Phoenix  Mut.  Life  Ann.  Cas.  1913D  686. 
Ins.  Co.  V.  Dunham,  46  Conn.  79,  33 
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unless  such  be  the  necessary  effect  of  the  provisions  of  the  policy 
itself.*  Where  the  wife  as  beneficiary  has  a  vested  interest  in  insur- 
ance taken  out  by  the  husband  on  his  life  such  interest  is  not  affected 
by  a  subsequent  divorce  as  between  her  and  her  husband  or  his 
second  wife  or  heirs  or  representatives;  •  and  the  insured  cannot  8ur-> 
render  the  policy  or  otherwise  affect  the  interest  of  the  divorced 
wife  as  beneficiary  except  by  failure  to  pay  the  premiums.*  It  has 
been  held  that  the  rights  of  a  married  woman  in  a  paid-up  insurance 
policy  in  her  favor  on  her  husband's  life  cannot  be  impaired  by  a  sub- 
sequent statute  authorizing  the  designation  of  a  new  beneficiary  by  the 
husband  in. case  of  the  divorcement  of  the  wife.*  Where,  however,  the 
right  of  a  wife  as  beneficiary  is  dependent  upon  her  status  as  the 
surviving  wife,  an  absolute  divorce,  since  it  dissolves  the  marriage 
relation  and  prevents  her  status  from  being  that  of  a  surviving  wife, 
would  deprive  her  of  the  right  to  share  in  the  proceeds  of  the  policy 
as  such.*  Under  this  rule  it  has  been  held  that  where  a  policy  issued 
to  a  member  by  a  mutual  benefit  society  is  payable  on  h^  death 
to  his  heirs,  the  divorced  wife  of  such  member  can  no  longer  claim 
as  one  of  his  heirs  and  therefore  is  not  entitled  to  share  in  the  pro- 
ceeds of  the  policy.'  However,  a  limited  divorce,  the  effect  of  which 
is  not  to  dissolve  the  marriage  relation,  does  not  prevent  the  wife  from 
becoming  the  "widow"  of  the  husband,  and,  as  such,  entitled  to 
share  in  the  proceeds  of  insurance  on  his  life.'  In  some  instances 
statutes  have  provided  for  the  change  of  beneficiary  in  policies  pay- 
able to  the  wife  of  the  insured  in  case  of  her  divorcement;'  and  it 
has  been  held  under  such  a  statute  that  a  -change  could  be  made  where 
the  wife  secured  the  divorce  for  the  fault  of  the  husband.*" 

323.  Benefit  Certificates. — ^The  right  of  a  wife  to  recover  on  a  bene- 
fit certificate  made  payable  to  her,  where  she  is  subsequently  divorced, 
depends  upon  .the  language  of  the  constitution  and  by-laws  of  the  soci- 
ety, or  the  statutes  governing  it.  If  the  statutes  or  the  laws  of  the 
organization  do  not  require  the  beneficiary  to  belong  to  one  of  tho 

specified  classes  at  the  maturity  of  the  policy,  the  rule  is  the  same  as 

» 

2.  Connecticut  Mut.   Life   Ins.   Co.   Cas.   1021,  8   L.R.A.(N.S.)    923   and 
V.   Schaefer,  94  U.  S.  457,  24  U.  S.  note. 

(L.  ed.)  251.  6.  Notes:  128  A.  S.  R.  316:  3  L.R.A. 

Note:  128  A.  S.  R.  315.  (N.S.)  480. 

3.  Wallace  v.  Mutual  Ben.  Life  Ins.       7.  Schonfleld  v.  Turner,  75  Tex.  324, 
Co.,  97  Minn.  27,  106  N.  W.  84,  3  12  S.  W.  626,  7  L.R.A.  189, 
L.R.A,(N.S.)   478.     See  also  Phoenix       8.  Notes:  50  L.R.A.  554;  3  L.RA. 
Mut.   life   Ins.    Co.   v.   Dunham,   46   (N.S.)  480;  2  Ann.  Caa.  352. 
Conn.  79,  33  Am.  Rep.  14.  9.  Blum  v.  New  York  Life  Ins.  Co., 

4.  Manhattan  Life  Ins.  Co.  v.  Smith,  197  Mo.  513,  95  S.  W.  317,  7  Ann. 
44    Ohio   St.   156,   5   N.   E.   417,  58  Cas.  1021,  8  L.R.A.(N.S.)  923. 

Am.  Rep.  806.  Note:  39  L.R.A.(N.S.)  370. 

5.  Blum  V.  New  York  Life  Ins.  Co.,       10.  Note:  39  L.R.A.(N.S.)  371. 
197  Mo.  513,  95  S.  W.  317,  7  Ann. 
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that  governing  ordinary  policies  of  insurance,  and  the  wife  may  recover 
notwithstanding  the  divorce.**  So  it  has  been  held  that  if  a  member 
of  a  benefit  society  designates  his  wife  as  his  beneficiary  in  accord- 
ance with  the  laws  of  the  society,  and  dies  without  changing  his 
beneficiary  as  he  could  have  done,  the  person  named,  though  subse- 
quently divorced  from  him,  is,  upon  his  death,  entitled  to  the  benefit, 
to  the  exclusion  of  his  second  wife  and  the  children  bom  of  the 
second  marriage.*,*  As  a  rule,  if  the  required  status  of  the  benefi- 
ciary is  to  be  determined  at  the  time  of  the  maturity  of  the  certificate 
then  the  divorce  terminates  a  divorced  wife's  rights  therein  which 
otherwise  she  would  have  had  as  his  widow."  It  has  been  held  that 
a  fraternal  society  organized  to  provide  benefits  for  the  families  and 
widows  of  members  will  be  estopped  from  disputing  its  liability  to 
pay  a  certificate  to  the  divorced  wife  of  a  member,  where  she  was 
made  the  beneficiary  before  the  divorce  was  secured,  and  the  supreme 
ruler  of  the  society  induced  her  to  continue  payment  of  the  dues 
after  the  divorce  under  the  belief  that,  on  the  death  of  the  assured, 
the  benefit  would  be  paid  to  her,  and  the  society  received  and  used 
the  payments  so  made  for  a  series  of  years ;  and  that  it  was  immaterial 
that  a  by-law  had  been  adopted  withholding  the  right  to  the  fund 
from  a  divorced  wife.** 

Right  to  Remarry 

324.  In  General. — Since  an  absolute  divorce  terminates  the  status 
of  the  parties  as  married  persons,  either  is  thereafter  competent,  in  so 
far  as  the  prior  marriage  is  concerned,  to  enter  into  another  mar- 
riage ;  *'  and  in  the  absence  of  statutory  restriction,  the  guilty  party 
against  whom  the  divorce  was  granted  has  the  same  right  as  the  other 
to  remarry.**    It  is  obvious  that  in  case  of  a  limited  divorce  the  par- 

11.  Courtois  V.  Grand  Lodge,  A.  0.   352  et  seq.;  Ann.  Cas.  1913D  687. 

U.   W.,  135   Cal.  552,  67  Pac.  970,       See  generally,  Insurance;  Mtjtdal 
87  A.  S.  R.  137;  White  v.  Brotherhood   Benefit  Societies. 
of  American  Yeomen,  124  la.  293,  99       14.  Snyder   v.    Supreme    Ruler    of 
N.  W.  1071,  104  A.  S.  R.  323,  2  Ann.  Fraternal  Mystic  Cirde,  122  Tenn.  248, 
Cas.  350  and  note,  66  L.R.A.  164.  122  S.  W.  981,  45  LJl.A.(N.S.)  209. 

Notes:  3  L.R.A.(N.S.)  479;  39  15.  State  v.  Weatherby,  43  Me.  258, 
L.R.A.(N.S.)  371;  2  Ann.  Cas.  353;  69  Am.  Dec.  59;  Tatro  v.  Tatro,  18 
Ann.  Cas.  1913D  687.  Neb.  395,  25  N.  W.  571,  53  Am.  Rep. 

12.  Courtob  V.  Grand  Lodge  0.  U.  820. 

W.  135  Cal.  552,  67  Pac.  970,  87  A.       Note:  65  Am.  Dec.  357. 

S.  R.  137.  See  infra,  par.  302  as  to  effect  gen- 

13.  Green   v.  Green,  147  Ky.   608,  erally  of  absolute  divorce. 

144  S.  W.  1073,  Ann.  Cas.  1913D  683  16.  Succession  of  Hernandez,  46  La, 

and   note,   39   L.R.A.(N.S.)    370   and  Ann.  962,  15  So.  461,  24  L.R.A.  831; 

note.  State  v.  Weatherby,  43  Me.  258,  69 

Notes:  52  A.  S.  R.  571;  128  A.  S.  Am.  Deo.  59;  Com.  v.  Richardson,  12« 

R.  316;  50  L.R.A.  553;  2  L.R.A.(N.S.)  Mass.  34,  30  Am.  R^.  847;  Middleton 

655;  3  LJl.A.(N.S.)  479;  2  Ann.  Cas.  v.  Middleton,  54  N.  J.  Bq.  692,  35  AU. 
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ties  cannot  marry  agEiin,  as  the  relation  of  husband  and  wife  is  not 
thereby  terminated.*'  In  those  jurisdictions  where,  under  the  stat- 
utes, an  interlocutory  judgment  or  decree  nisi  is  granted,  the  mar- 
riage relation  is  not  terminated  until  the  entry  of  the  final  decree, 
and  therefore  prior  to  the  entry  of  the  final  judgment  or  decree 
the  parties  have  no  right  to  remarry.*' 

325.  Statutory  Restrictions  in  General. — In  some  jurisdictions  the 
statutes  prohibit  the  guilty  party  from  remarrying,**  and  the  con- 
stitutionality of  such  statutes  is  upheld.'*  Likewise,  the  validity  of 
statutes  prohibiting  either  party  to  remarry  until  the  lapse  of  a  speci- 
fied time  after  the  decree  is  rendered  is  upheld.*  While  it  is  gener- 
ally admitted  that  a  state  has  authority  to  adopt  restrictive  and  even 
prohibitory  measures  in  reference  to  the  right  of  a  divorced  person  to 
remarry,  it  i3*obviou8  that  this  authority  is  often  brought  into  sharp 
conflict  with  the  varied  and  complicated  circumstances  that  a  sub- 
ject so  vital  to  society  must  necessarily  develop.  Where  a  divorced 
person  notwith^nding  a  prohibition  against  remarrying  actually 
enters  into  such  a  contract,  the  rights  of  others  and  innocent  parties 
are  almost  invariably  and  immediately  involved.  Perhaps  this  is  a 
reason  why,  even  in  those  jurisdictions  where  remarriages  of  divorced 
persons  are  prohibited  on  the  grounds  of  public  policy,  the  courts 
incline  toward  a  strict  construction  of  such  prohibitory  statutes,  and 
adopt  a  rather  favorable  attitude  toward  the  otherwise  unrestricted 
right  of  a  person  divorced  absolutely  to  remarry.  For  a  similar  rea- 
son, where  the  question  as  to  the  validity  of  a  marriage  contracted 
in  another  state  under  such  circumstances  is  also  involved,  the  salu- 
tary rule  that  a  marriage  valid  under  the  laws  of  the  state  or  country 
where  contracted  is  valid  everywhere,  is  generally  permitted  to  out- 
weigh all  other  considerations.*  The  innocent  party  to  the  prohibited 
marriage  with  a  divorced  person  may  unquestionably  maintain  a  suit 
to  annul  the  marriage ; '  and  it  has  been  held  that  the  undivorced 
party  could  maintain  such  a  suit  though  he  or  she  bad  knowledge 
that  the  other  party  was  not  competent  to  contract  the  marriage.* 

1065,  37  Atl.  1106,  55  A.  S.  Tl.  602,       20.  People  v.  Faber,  92  N.  T.  146, 
36  L.R.A.  221;  Sute  v.  Shattuck,  69  44  Am.  Rep.  357. 
Vt.  403,  38  Atl.  81,  60  A.  S.  R.  938,       Notes:  65  Am.  Dec.  357;  2  L.R.A. 
40  L.R.A.  428.  703. 

Note:  2  L.R.A.  703.  1.  Durland  v.  Durland,  67  Kan.  734, 

17.  West  Cambridge  v.  Lexington,  1  74  Pac.  274,  63  L.R.A.  959;  Eaton  v. 
Pick.  (Mass.)  506,  11  Am.  Dec  231;  Eaton,  66  Neb.  676,  92  N.  W.  995,  1 
Middleton  v.  Middleton,  54  N.  J.  Eq.   Ann.  Cas.  199,  60  L.R.A.  605. 

692,  35  Atl.  1065,  37  Atl.  1106,  55       2.  See  infra,  par.  327,  328. 
A.  S.  R.  602,  36  L.R.A.  221.  3.  Ovitt  v.  Smith,  68  Vt.  35,  33  Atl. 

Note:  65  Am.  Dec  360.  769,  35  L.R.A.  223. 

18.  See  supra,  par.  247  et  seq.  4.  Szlauzis  v.  Szlauzis,  255  HI.  314, 

19.  Notes:  65  Am  Dec  357;  2  99  N.  E.  640,  Ann.  Cas.  1913D  454. 
LJl.A.  703. 
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326.  Remarriage  Witliin  State  Contrary  to  Prohibitory  Decree. — 

It  is  a  general  rule  that  a  statute  providing  in  general  terms  that  the 
guilty  party  shall  not  marry  after  divorce  applies  only  to  divorces 
granted  within  the  state;  ^  and  it  is  also  a  well  established  rule  that 
if  a  marriage  is  contracted  within  the  state,  by  the  party  so  prohibited 
from  remarrying,  the  marriage  is  invalid ;  •  and  there  is  authority  for 
the  position  that  where  the  prohibition  against  the  second  marriage 
of  the  guilty  spouse  is  general,  a  remarriage  to  the  former  spouse  would 
be  invalid.'  On  the  other  hand,  where  the  statute  merely  prohibits 
under  a  penalty  the  marriage  of  the  guilty  party,  without  providing 
that  such  marriage  shall  be  void,  the  remarriage  is  not  to  be  regarded 
as  invaUd.' 

327.  Extraterritorial  Effect  of  Prohibition. — The  prohibition  to 
remarry  is  generally  considered  as  a  penalty  and  as  ha^ng  no  extra- 
territorial effect.*  So  it  is  generally  recognized  that  where  a  divorced 
person,  resident  in  the  state  whose  statute  prohibits  his  remarriage, 
goes  into  another  state,  though  for  the  purpose  of  evading  the  laws 
of  his  domicil,  and  remarries,  his  right  to  remarry  being  recognized 
by  the  laws  of  the  state  where  the  marriage  is  contracted,  such  mar- 
riage is  valid  everywhere  and  will  be  recognized  even  in  the  state  of 
his  domicil ;  ^*>  and  it  is  immaterial  that  a  statute  exists  in  the  state 

6.  Dudley  v.  Dudley,  151  la.  142,  marriage  legitimate) ;  Crawford  v. 
130  N.  W.  785,  32  L.R.A.(N.S.)  1170;  State,  73  Miss.  172,  18  So.  848,  35 
Phillips  V.  Madrid,  83  Me.  205,  22  Atl.  L.R.A.  224. 

114,  23  A.  S.  R.  770,  12  L.R.A.  862;  Notes:  79  A.  S.  R.  370;  24  L.R.A. 
State  V.  Shattuck,  69  Vt.  403,  38  Atl.  832;  43  L.R.A.(N.S.)  361;  1  Ann. 
81,  60  A.  S.  R.  936,  40  L.R.A.  428.  Cas.  202. 

Notes:  2  L.R.A.  703;  24  L.R.A.  832;  9.  In  Succession  of  Hernandez,  46 
43  L.R.A.(N.S.)  361;  15  Ann.  Cas.  La.  Ann.  962,  15  So.  461,  24  L.R.A. 
758.  831;  Pliillips  v.  Madrid,  83  Me.  205, 

6.  SzlauzJs  V.  Szlauzis,  255  111.  314,  22  Atl.  114,  23  A.  S.  R.  770, 12  L.R.A. 
99  N..  E.  640,  Ann.  Cas.  1913D  454;  862  and  note;  Dimpfel  v.  Wilson,  107 
West  Cambridge  v.  Lexington,  1  Pick.  Md.  329,  68  Atl.  561,  15  Ann  Cas. 
(Mass.)  506,  11  Am.  Dec.  231;  White  753  and  note,  13  L.R.A.(N.S.)  1180; 
V.  White,  105  Mass.  325,  7  Am.  Rep.  In  re  Crane,  170  Mich.  651, 136  N.  W 
526;  In  Blossom  v.  Barrett,  37  N.  Y.  587,  Ann.  Cas.  1914 A  1173  and  note, 
434,  97  Am.  Dec.  747;  Pennegar  v.  40  L.R.A.(N.S.)  765  and  note;  Van 
State,  87  Tenn.  244,  10  S.  W.  305,  Voorhis  v.  BrintnaU,  86  N.  Y.  18,  40 
10  A.  S.  R.  648,  2  L.R.A.  703:  Ovitt  Am.  Rep.  505;  Dickson  v.  Dickson,  1 
V.  Smith,  68  Vt.  35,  33  Atl.  769,  35  Yerg.  (Tenn.)  110,  24  Am.  Dec.  444; 
L.R.A.  223;  State  v.  Shattuck,  69  Vt.  State  v.  Shattuck,  69  Vt.  403,  38  Atl. 
403,  38  Atl.  81,  60  A.  S.  R.  936,  40  81,  60  A.  S.  R.  936,  40  L.R.A.  428; 
LJI.A.  428;  State  v.  Fenn,  47  Wash.  Willey  v.  Willey,  22  Wash.  115,  60 
561,  92  Pae.  417, 17  LJBA.(N.S.)  800.  Pac.  145,  79  A.  S.  R.  923. 

Notes:  79  A.  S.  R.  369;  2  L.R.A  Notes:  65  Am.  Dec.  357;  79  A.  8. 

703;   24  L.R.A.  831;  1  Ann.  Cas.  202.  R.  368;  2  L.R.A.  703;  24  L.R.A.  83L 

7.  Notes:  2  L.R.A.  703;  24  L.R.A.  10.  Dudley  v.  Dudley,  151  la.  142, 
832;  43  L.R.A.(N.S.)  361.  130  N.  W.  785,  32  L.R.A.(N.S.)  1170; 

8.  Park  v.  Barron,  20  Qa.  702,  65  State  v.  Weatherby.  43  Me.  258,  69 
Am.  Dec.  641  (holding  the  issue  of  the  Am.  Dec.  59;  West  Cambridge  v.  Les- 
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in  vbicb  the  marriage  i3  celebrated  which  also  prohibits  in  general 
terms  the  remarriage  of  the  guilty  party.^*  A  fortiori,  the  statute 
of  one  state  cannot  have  extraterritorial  effect  so  as  to  render  invalid 
the  marriage  of  the  divorced  persoa  in  another  state  in  so  far  as  the 
validity  of  the  marriage  is  involved  in  the  state  where  celebrated.*' 
There  is  authority,  however,  for  the  position  that  if  the  statute 
•xpressly  provides  that  a  marriage  though  contracted  without  the  state 
by  a  resident  of  the  state  in  violation  of  the  prohibition  shall  be 
deemed  void  it  will  not  be  recognized  within  the  state  as  valid.** 
In  harmony  with  the  rule  that  penal  statutes  are  construed  strictly 
against  the  state  and  favorably  to  the  liberty  of  the  citizen,**  it  has 
been  held  that  where  the  prohibition  was  imposed  only  on  the  /guilty 
party  in  cases  of  adultery  and  his  or  her  paramour,  yet  if  the  divorce 
was  not  granted  on  account  of  adultery  with  a  person  with  whom 
the  second  marriage  is  had,  though  in  fact  adultery  with  such  per- 
son may  have  been  committed,  the  prohibition  does  not  apply  to 
a  marriage  with  such  person.*'     It  would  seem  that  a  state  may 

ington,  1  Pick,  (Mass.)  506,  11  Am.  Madrid,  83  Me.  205,  22  Atl,  114,  23 
Dec.  231;  In  re  Crane,  170  Mich.  651,  A.  S  R.  770,  12  L.R.A.  862;  Dickson 
136  N.  W  587,  Ann.  Cas.  1914A  1173  v.  Dickson,  1  Terg.  (Tenn.)  110,  24 
and  note;  40  L.R.A.(N.S.)  765;  Van  Am.  Dec.  444,  distinguished  and  ex- 
Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  plained  in  Pennegar  v.  State,  87  Tenn. 
Am.  Rep.  505  (holding  the  children  of  244,  10  S.  W.  305,  10  A.  S.  R.  648,  2 
the    remarriage    to    be    legitimate) ;  L.R.A.  703. 

Thorp  V.  Thorp,  90  N.  Y.  602,  43  Am.  Notes:  79  A.  S.  R  368;  24  L.R.A. 
Rep.  189;  Moore  v.  Hegeman,  92  N.  831;  57  L.R.A.  170;  15  Ann.  Cas.  758. 
Y.  521,  44  Am  Rep.  408;  State  v.  13.  Van  Voorhis  v.  Brintnall,  86  N. 
Shattuck,  69  Vt.  403,  38  Atl.  81,  60  Y.  18,  40  Am.  Rep.  505 ;  State  v.  Shat- 
A.  S.  R.  936  and  note,  40  L.R.A.  428;  tuck,  69  Vt.  403,  38  Atl.  81,  60  A.  S. 
Willey  V.  Willey,  22  Wash.  115,  60  R  936,  40  L.R.A.  428;  State  v.  Fenn, 
Pac.  145,  79  A.  S.  R.  923.  47  Wash.  561,  92  Pac.  417,  17  L.R.A. 

Notes:  18  Am.  Rep.  521;  79  A.  S    (N.S.)  800. 
R.  368;  24  L.R.A.  833;  57  L.R.A.  169;       Notes:  8  Am.  Dec.  133;  60  A.  S.  R. 
43   L.R.A.(N.S.)    359;   15  Ann.   Cas.  945 ;  57  L.R.A.  170 ;  15  Ann.  Cas.  759. 
758,  759;  5  Eng.  Rul.  Cas.  829.  In  State  v  Fenn,  47  Wash.  561,  92 

See  Conflict  OF  Laws,  vol.  5,  p.  993  Pac.  417,  17  L.R.A.(N.S.)  800,  it  is 
et  seq.,  as  to  the  rule  that  the  validity  held  that  a  marriage  by  one  of  the 
of  marriages  generally  is  determined  parties  to  a  divorce  proceeding  within 
by  the  lez  loci  contractus;  and  see  the  time  prohibited  by  statute,  which 
same  title,  vol.  5,  p.  1000  et  seq.,  as  to  the  statute  expressly  declares  shall  be 
the  effect  generally  of  restrictive  stat-  void  whether  contracted  within  or 
utes  on  the  right  to  contract  marriage,  without  the  state,  is  not  void  if  con- 
and  as  to  statutory  declarations  of  pub-  tracted  in  a  foreign  country,  by  whose 
lie  policy,  laws  it  is  void,  after  the  party  has 

11.  Dudley  v.  Dudley,  151  la.  142,  acquiired  a  domicU  there;  but  it  is  in- 
130  N.  W.  785,  32  L.R.A.(N.S.)  1170;  valid  if  the  parties  went  to  the  foreign 
In  Phfllips  V  Madrid,  83  Me.  205,  22  country  for  the  purpose  of  evading  the 
Atl.  114,  23  A.  S.  R.  770,  12  L.R.A.  local  law  and  with  the  expectation  of 
862.  returning  to  their  former  home, 

12.  Wilson  V.  Holt,  83  Ala.  528,  3  14.  See  Criminal  Law,  vol.  8,  p.  60. 
So.  321,  3  A.  S.  R.  768;  Phillips  v.       15.  Succession  of  Hernandez,  46  La. 
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prohibit  remarriages  by  persons  divorced  in  other  states  where  by 
the  laws  of  such  other  states  they  are  prohibited  from  remarry- 
ing/* but  it  has  been  held  that  a  statute  of  a  state  providing  that 
"all  marriages,  where  either  of  the  parties  shall  have  a  former  hus- 
band or  wife  living  at  the  time  of  such  marriage,  shall  be  invalid," 
does  not  render  invalid  a  marriage  of  a  resident  of  another  state  who 
had  been  divorced  in  the  state  of  his  residence  and  who  was  prohib- 
ited by  the  laws  of  the  latter  state  from  remarrying.*'  The  presump- 
tion is  that  the  common  law  as  to  the  right  of  a  divorced  person  to 
remarry  prevails  in  another  state.*' 

328.  Public  Policy  as  Affecting  Prohibitions  and  Restrictions  upon 
Remarriage. — In  some  jurisdictions,  statutes  prohibiting  the  marriage 
of  either  divorced  party  until  a  specified  time  has  elapsed  after  the 
granting  of  the  divorce,  are  generally  held  not  to  be  penal  in  their 
nature,  since  they  treat  the  innocent  party  and  the  guilty  alike; 
but  are  enacted  on  the  ground  that  an  immediate  remarriage  of 
divorced  persons  is  against  public  policy  and  good  morals,  and  are 
intended  to  remove  the  inducement  to  secure  divorces  for  the  purpose 
of  remarrying  and  so  declare  a  public  policy  which  prevents  the  recog- 
nition by  the  courts  of  the  state  of  a  marriage  between  its  citizens 
who  go  to  another  state  to  avoid  the  provisions  of  the  statute  and 
after  the  ceremony  return  to  their  former  domicil.**  Under  a  strict 
application  of  this  theory,  if  parties  who  are  residents  of  the  state 
v^ithdraw  temporarily  to  another  state  to  evade  the  law  of  their  domi- 
cil,  and  there  remarry  and  then  return  to  the  state  of  their  domicil, 
the  marriage  will  be  held  invalid  in  the  latter  state  though  valid  in 
the  state  where  celebrated.**  Oh  the  other  hand  there  is  authority 
for  the  position  that  though  remarriage  of  either  party  be  prohibited 
until  the  lapse  of  a  specified  time,  still,  if  the  judgment  of  divorce  is 
absolute  so  as  to  terminate  the  marriage  relation  it  does  not  have  any 
extraterritorial  effect,  and  a  remarriage  of  a  party  without  the  state, 
even  with  the  purpose  of  evading  the  prohibition,  should,  upon  his 

Ann.  962,  15  So.  461,  24  L.R.A.  831.;  han    v.    Lanhan,   136   Wis.   360,   117 

In  Succession  of  Gabisso,  119  La.  704,  N.   W.   787,  128   A.   S.   R.  1085,  17 

44  So.  438,  121  A.  S.  R.  529,  12  Ann.  L.R.A.(N.S.)  804. 

Cas.   574,  11   L.R.A.(N.S.)    1082.  Note:  15  Ann.  Cas.  760. 

16.  Dimpfel  v.  Wilson,  107  Md.  329,  20.  In  re  StuU,  183  Pa.  St.  625,  39 
68  Atl.  561,  15  Ann.  Cas.  753,  13  Atl.  16,  63  A.  S.  R.  776,  39  L.R.A. 
L.R  A.(N.S.)  1180.  539;  Pennegar  v.  State,  87  Tenn.  244, 

17.  Moore  v.  Hegeman,  92  N.  Y.  10  S.  W.  305, 10  A.  S.  R.  648,  2  L.R.A. 
j21,  44  Am.  Rep.  408.  703  and  note.    See  also  Succession  of 

Note :  15  Ann.  Cas.  758. .  Gabisso,  119  La.  704,  44  So.  438,  121 

18.  State  V.  Shattuck,  69  Vt.  403,  A.  S.  R.  529,  12  Ann.  Cas.  574,  11 
».S  Atl.  81,  60  A.  S.  R.  936,  40  L.RJ^.  L.R.A.(N.S.)  1082. 

■■•/S.  Notes:   24   L.R.A.  834;   57  L.R.A. 

;9.  Wilson  V.  Cook,  256  111.  460, 100  169;  15  Ann.  Cas.  759;  5  Eng.  Rul. 
K,  B.  222,  43  L.R.A.(N.S.)  365;  Lan-  Cas.  830. 
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or  her  return  to  the  state,  be  recognized  as  valid.*  And  where  only  one 
of  the  parties  to  the  remarriage  of  a  person  divorced  under  the  laws 
of  a  foreign  state  is  domiciled  in  the  state  where  the  remarriage  was 
contracted  and  not  where  the  divorce  was  granted,  such  remarriage 
is  held  to  be  valid.'  If  the  person  prohibited  from  remarrying  should 
leave  the  state  without  any  intent  of  evading  the  effect  of  the  pro- 
hibition but  with  the  intent  of  establishing  his  domicil  in  another 
state  and  there  remarries,  his  marriage  should  be  held  valid  in  the 
first  state  in  case  of  his  subsequent  return.*  It  has  been  held  that  an 
intent  to  evade  the  laws  of  the  state  in  which  the  divorce  was  granted 
would  not  be  assumed  from  the  fact  of  his  contracting  a  marriage 
in  another  state  immediately  before  returning  to  that  where  the  divorce 
was  granted,  merely  from  the  presumption  that  everyone  knows  the 
law.* 

329.  Remarriage  Pending  Appeal  or  Time  for  Appeal. — The  effect 
of  an  appeal  or  writ  of  error  to  review  the  judgment  or  decree  of 
divorce  upon  the  right  of  the  parties  to  remarry  depends,  generally, 
in  the  absence  of  statute  to  the  contrary,  upon  the  effect  of  such  pro- 
ceedings to  vacate  or  annul  the  judgment  or  decree;*  and  so  if  the 
appeal  proceedings  do  not  so  operate  as  to  vacate  or  annul  the  judg- 
ment, the  parties  may  remarry,  and  if  the  judgment  or  decree  is 
affirmed  the  marriage  so  contracted  must  be  valid.*  But  if  the  judg- 
ment or  decree  is  reversed  or  annulled  the  divorce  is  ineffectual  and 
a  remarriage  would  of  course  be  invalid.'  In  some  instances  the 
statutes  expressly  prohibit  the  parties  from  remarrying  before  the 
expiration  of  the  time  within  which  an  appeal  may  be  taken,  or, 
where  an  appeal  is  taken,  pending  the  appeal;  and  it  has  been  held 
that,  under  such  a  statute,  the  marriage  of  a  party  before  the  expira- 
tion of  the  time  for  an  appeel  is  a  nullity,*  at  least  in  the.  state  of 

1.  Deyoe  v.  Superior  Court,  140  Cal.  59  S.  W.  1061,  52  LJI.A.  668. 

476,  74  Pac.  28,  98  A.  S.  R.  73;  Thorp  5.  See  as  to  the  effect  of  appeal 
V.  Thorp,  90  N.  Y.  602,  43  Am.  Rep.,  generally.  Appeal  and  Erhob,  vol.  2, 
189.  p.  117  et  seq. 

Notes:  43  L.R.A.(N.S.)  359;  15  6.  Deyoe  v.  Superior  Court,  140  Cal. 
Ann.  Cas.  760.  476,  74  Pac.  28,  98  A.  S.  R.  73. 

See  supra,  par.  327  as  to  extraterri-  7.  Deyoe  v.  Superior  Court,  140  Cal. 
torial  effect  of  prohibition  generally.  476,  74  Pac.  28,  98  A.  S,  R.  73. 

2.  In  Com.  v.  Lane,  113  Mass.  452,       Note:  79  A.  S.  R.  370. 

18  Am.  Rep.  509.  See  infra,  par.  266  as  to  genera) 

3.  Newman  v.  Kimbrough,  (Tenn.)  effect  of  vacation  of  judgments  or 
59  S.  W.  1061,  52  L.R.A.  668,  distin-  decrees  of  divorce. 

guishing  Pennegar  v.  State,  87  Tenn.  8.  Eaton  v.  Eaton,  66  Neb.  676,  92 
244,  10  S.  W.  305,  10  A.  S.  R.  648,  N.  W.  995, 1  Ann.  Cas.  199,  60  L.R.A. 
2  L.R.A.  703.  See  also  State  v.  Fenn,  605;  Leininger  Lumber  Co.  v.  Dewey, 
47  Wash.  561,  92  Pac.  417,  17  L.R.A.  86  Neb.  659,  126  N.  W.  87,  21  Ann. 
(N.S.)  800.  Cas.  471;  McLennan  v.  McLennan,  31 

Note:  43  L.R.A.(N.S.)  361.  Ore.  480,  50  Pae.  802,  65  A.  S.  E. 

4.  Newman  v.  Kimbrough,  (Tenn.)   835,  38  L.R.A.  863;  Smith  v.  Fife,  4 
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the  domicil  of  the  parties;  *  and  this  even  though  no  appeal  be  in  fact 
taken.*"*  But  a  statute  merely  prohibiting  the  remarriage  of  either 
party  within  a  certain  time  after  a  decree  of  divorce  is  rendered  has 
no  extraterritorial  effect.  If  one  of  the  parties  marries  in  another  state 
within  the  prohibited  period,  and  such  marriage  is  valid  under  the 
laws  of  that  ..tate,  it  must  be  held  valid  in  the  state  where  the  divorce 
was  granted.**  It  has  been  held  that  though  a  divorced  person 
could  not  enter  into  a  marriage  in  violation  of  the  prohibition  as 
to  marriages  within  the  time  for  appeal,  still  in  the  absence  of  an 
express  provision  of  the  statute  prohibiting  such  a  contract  he  may 
enter  into  a  valid  contract  to  marry,  after  the  lapse  of  the  prohibitory 
period.*' 

'XVII.  Foreign  Divorces 

330.  General  Rule  in  United  States. — It  is  a  well  settled  rule  in 
this  country  that  a  decree  of  divorce  rendered  by  a  court  of  a  state 
having  jurisdiction  of  the  parties  and  of  the  subject  matter,  both 
parties  being  domiciled  within  the  state,  is  valid  everywhere ;  *•  and  if 
the  court  of  one  state  has  jurisdiction  of  the  subject  matter  and  the 
parties,  though  the  defendant  may  be  a  nonresident,  the  effect  of 
the  decree  of  absolute  divorce,  as  a  general  rule,  is  to  change  the 
existing  status  or  domestic  relation  of  husband  and  wife  and  to  free 
them  both  from  the  bond.  The  marriage  tie  when  thus  severed  as 
to  one  ceases  to  bind  either.**  It  would  seem  in  this  country  that  a 
decree  of  divorce  of  a  foreign  country  would  be  held  effective  though 
the  marriage  was  celebrated  here  if  the  parties  left  this  country  and 
were  bona  fide  residents  of  the  foreign  country  in  which  the  divorce 
was  decreed ;  *'  and  it  has  been  held  that  the  dissolution  of  a  mar- 
Wash.  702,  30  Pac.  1059,  17  L.R.A.  13.  Barber  v.  Barber,  21  How.  582, 
573  and  note.  But  compare  Willey  v.  16  U.  S.  (L.  ed.)  226;  Atherton  v. 
Willey,  22  Wash.  115,  60  Pac.  145,  79-  Atherton,  181  U.  S.  155,  21  S.  Ct.  544, 
A.  S.  R.  923,  distinguishing  the  case  of  45  U.  S.  (L.  ed.)  794;  Ross  v.  Ross, 
Smith  V.  Fife,  4  Wash.  702,  30  Pac.  129  Mass.  243,  37  Am.  Rep.  321;  Hunt 
1059, 17  L.R.A.  573,  one  of  the  justices  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep. 
in  his  concurring  opinion  expressly  dis-  129;  Rigney  v.  Rigney,  127  N.  Y.  408, 
approving  the  doctrine  of  the  last  28  N.  E.  405,  24  A.  S.  R.  462,  reversed 
named  case.  on  another  point  by  160  U.  S.  .531,  16 

9.  McLennan  v.  McLennan,  31  Ore.   S.  Ct.  366,  40  U.  S.  (L.  ed.)  525. 
480,  50  Pac.  802,  65  A.  S.  R.  835,  38       Notes:  21  Am.  Dec.  751;  94  A.  S. 
L.R.A.  863.  R.  553;  4  Ann.  Cas.  864;  20  Ann.  Cas. 

10.  Smith  V.  Fife,  4  Wash.  702,  30  870. 

Pac.  1059,  17  L.R.A.  573  and  note.  14.  Atherton  v.  Atherton,  181  U.  S. 

11.  Willey  V.  Willey,  22  Wash.  115,  155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.) 
60  Pac.  145,  79  A.  S.  R.  923.  794.     See  also  Dunham  v.   Dunham, 

12.  Leininger  Lumber  Co.  v.  Dewey,  162  III.  589,  44  N.  E.  841,  35  L.R.A. 
86  Neb.  659,  126  N.  W.  87,  21  Ann.  70. 

Cas.  471.  15.  Roth  v.  Roth,  104  Dl.  35,  44  Am. 
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I  ltd  'l^®      siccording  to  the  laws  of  a  country  in  which  both  parties  had 

0  r  ^^-"^      ^omicil,  should  be  recognized  in  this  country  though  it  was 
^jjj               *^Sol-^^ed  other  than  by  a  decree  of  court.*'    If  the  court  of  the  state 

0  '^^*jja^sing  the  divorce  had  jurisdiction  of  the  subject  matter  and  the 

>r  tilt  «?**"^*^'       decree  cannot  be  impeached  in  another  state  on  the  ground 

:  jff  7^      "fcHie  cause  of  divorce  for  which  it  was  granted  did  not  in  fact 

1  ^^~  ;■-  "J    It  ia  essential,  however,  to  entitle  a  decree  of  divorce  of  one 
i  T!^     •^^^■r  foreign  country  to  recognition  in  another  state,  that  the  court 

'^/  ili^^^^^^^i^g  '^e  decree  should  have  had  jurisdiction  of  the  parties  and 

^  I  -^'^■^Jbject  matter." 

4s 

jlij    ^-^--^Dmiciled  within  the  territorial  jurisdiction  of  the  court;  *•  and 

of  j^-3^  ^.zale  is  well  established  that  under  the  full  faith  and  credit  clause 

J«^  *^^  federal  constitution  such  a  decree  of  one  of  the  United  States 

4^  "*^  '•idtled  to  recognition  in  the  other  states.-"    This  rule  is  based  on 

^^::^^,J^^^lneory  that  every  state  has  full  power  to  determine  whether  the 

-   '^i^^^age  relation  of  its  citizens  shall  be  dissolved;  *  but  the  exercise 

"^^^^^^J^*  power  by  a  state,  in  behalf  of  one  of  its  citizens,  by  refusing 

^^5^^^^  Viognize  the  validity  of  a  divorce  granted  in  a  foreign  state  upon 

^^^juctive  service  of  process,  does  not  violate  the  full  faith  and 

^5^J^it  clause  of  the  federal  constitution.*    So  too,  where  a  court  has 

Hep,  81.    See  also  McGrew  v.  Mntaal  N.  Y.  78,  32  Am.  Rep.  274;  St.  Sure  v. 

Life  Ins.  Co.,  132  Cal.  85,  64  Pac.  103,  Lindsfelt,  82  Wis.  346,  52  N.  W.  308, 

84  A.  S.  R.  20.  33  A.  S.  R.  50, 19  L.R.A.  515  (divorce 

16.  Kapigian  v.  Minassian,  212  by  ecclesiastical  court  in  Sweden). 
Mass.  412,  99  N.  E.  264,  Ann,  Cas.  Notes:  21  Am.  Dec.  751;  94  A.  S. 
1913D  535  and  note  (dissolution  ipso  R.  554;  19  L.R.A.  814;  59  L.R.A.  142; 
faeto  of  Turkish  marriage  between  5  Eng.  Rul.  Cas.  723. 
Christiana  by  one  spouse  adopting  the  See  infra,  par.  331  et  seq.,  as  to 
Mohammedan  faith  and  marrying  a  decrees  under  the  full  faith  and  credit 
Mohammedan).  clause  of  the  federal  constitution. 

17.  Forrest  v.  Fey,  218  111.  165,  75  19.  See  supra,  par.  348. 
N.  E.  789,  109  A.  S.  R.  249,  1  L.R.A.  20.  Cheever  v.  Wilson,  9  WaU.  108, 
(N.S.)  740;  Hood  v.  Hood,  11  Allen  19  U.  S.   (L.  ed.)   604;  Atherton  v. 
(Mass.)  196,  87  Am.  Dec.  709.  Atherton,  181  U.  S.  155,  21  S.  Ct.  544, 

18.  Andrews  v,  Andrews,  188  U.  S.  45  U.  S.  (L.  ed.)  794;  Harding  v. 
14,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.)  Harding,  198  U.  S.  317,  25  S.  Ct.  679, 
366;  Hood  v.  State,  56  Ind.  263,  26  49  U.  S.  (L.  ed.)  1066;  Haddock  v. 
Am.  Rep.  21  and  note;  Litowich  v.  Haddock,  201  U.  S.  562,  26  S.  Ct.  525, 
Litowich,  19  Kan.  451,  27  Am.  Rep.  50  tJ.  S.  (L.  ed.)  867,  5  Ann.  Cas. 
145;  Kelley  v.  Kelley,  161  Mass.  Ill,  1  and  note;  Hunt  v.  Hunt,  72  N.  Y. 
36  N.  E.  837,  42  A.  S.  R.  389,  25  217,  28  Am.  Rep.  129;  Arrington  v. 
L.R.A.  806  (annulment);  People  v.  Arrington,  127  N.  C.  190,  37  S.  E. 
Dawell,  25  Mich.  247,  12  Am.  Rep.  212,  80  A.  S.  R.  791,  52  L.R.A.  201. 
260;  Sammons  v.  Pike,  108  Minn.  291,  Notes:  103  A.  S.  R.  328;  16  L.R.A. 
120  N.  W.  540,  122  N.  W.  168,  133  498. 
A.  S.  E.  425  and  note,  23  L.R.A.(N.S.)  1.  See  infra,  par.  333. 
1254;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  2.  Haddock  v.  Haddock,  201  U.  S. 
Ain.  Rep.  129;  People  v.  Baker,  76  562,  26  S.  Ct.  525,  50  U.  S.  (L.  ed.) 
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jurisdiction  of  the  defendant,  a  personal  final  judgment  against  a 
husband  for  alimony  is  entitled  to  recognition  and  is  enforceable 
in  the  courts  of  another  state,*  and  in  the  federal  courts.* 

332:  Jurisdiction  of  Person  of  Defendant. — To  render  a  foreign 
decree  of  divorce  entitled  to  recognition  in  another  state  so  far  aa 
the  marriage  relation  is  affected,  jurisdiction  of  the  person  of  the 
defendant  must  be  in  some  way  acquired;  there  must  be  notice  to 
the  defendant,  either  by  service  of  process,  or,  if  the  defendant  be  a 
nonresident,  by  such  publication  or  other  constructive  notice  as  is 
required  by  the  laws  of  the  state.*  Where  the  parties  are  both  resi- 
dents of,  or  domiciled  within,  the  state  of  the  forum,  jurisdiction  of  the 
person  of  the  defendant,  though  he  or  she  is  absent  from  the  state, 
may  be  acquired  by  substituted  service  authorized  by  the  laws  of 
the  state,  without  personal  service  upon  the  defendant  within  the 
state ;  •  and  such  service  may  be  had,,  according  to  the  prevailing  view, 
where  the  plaintiff  has  acquired  a  bona  fide  domicil  within  the  state 
of  the  forum,  though  the  defendant  is  a  nonresident.'  But  one  spouse 
cannot,  by  deserting  the  other  in  the  state  of  their  matrimonial  dom- 
icil, and  leaving  its  limits,  prevent  the  other  from  procuring  a  divorce 
in  such  state  by  substituted  service,  which  would  be  entitled  to  recog- 
nition in  other  states  under  the  full  faith  and  credit  clause  of  the 

867,  5  Ann.  Cas.  1  and  note.    And  see  Am.  Rep.  129 ;  Rigney  v.  Rigney,  127 

generally,  infra,  par.  332.  N.  Y.  408,  28  N.  E.  405,  24  A.  S.  R 

3.  Lynde  v.  Lynde,  181  U.  S.  183,  462,  reversed  on  another  point  bv  160 
21  S.  Ct.  555,  45  U.  S.  (L.  ed.)  810;  U.  S.  531,  16  S.  Ct.  366,  40  If.  S. 
Sistare  v.  Sistare,  218  U.  S.  1,  30  S.  (L.  ed.)  525. 

Ct.  682,  54  U.  S.  (L.  ed.)  905,  20  Notes:  59  L.R.A.  162;  5  Ann.  Cas. 
Ann.  Cas.  1061,  28  L.R.A.(N.S.)  1068  26.  See  generally,  Pbocess. 
and  note,  reversing  Sistare  v.  Sistare,  7.  Atherton  v.  Atherton,  181  U.  S. 
80  Conn.  1,  66  Atl.  772,  125  A.  S.  R.  155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.) 
102.  See  Alimony,  vol.  1,  p.  957  et  794;  Thompson  v.  Thompson,  91  Ala. 
seq.  591,  8  So.  419;  11  L.R.A.  443  and  note ; 

4.  Barber  v.  Barber,  21  How.  582,  Estate  of  Newman,  75  Cal.  213,  16 
:6  U.  S.  (L.  ed.)  226.  Pac.  887,  7  A.  S.  R.  146;  In  re  James, 

5.  Cheeley  v.  Clayton,  110  U.  S.  701,  99  Cal.  374,  33  Pac.  1122,  37  A.  S.  R. 
4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  298;  60;  Dunham  v.  Dunham,  162  lU.  589, 
Thompson  v.  Thompson,  226  U.  S.  551,  44  N.  E.  841,  35  L.R.A.  70;  Hood  v. 
33  S.  Ct.  129,  57  U.  S.  (L.  ed.)  347;  State,  56  Ind.  263,  26  Am.  Rep.  21; 
In  re  James,  99  Cal.  374,  33  Pac.  1122,  Hilbisli  v.  Hattle,  145  Ind.  59,  44  N. 
37  A.  S.  R.  60;  Forrest  v.  Fey,  218  111.  E.  20,  33  L.R.A.  783;  Kline  v.  Kline, 
165,  75  N.  E.  789,  109  A.  S.  R.  249,  1  57  la.  386, 10  N.  W.  825,  42  Am.  Rep. 
L.R.A.(N.S.)  740;  Borden  v.  Fitch,  15  47;  Hawkins  v.  Ragsdale,  80  Ky.  353, 
Johns  (N.  Y.)  121,  8  Am.  Dec.  225;  44  Am.  Rep.  483;  Harding  v.  Alden, 
St.  Sure  V.  Lindsfelt,  82  Wis.  346,  52  9  Greenl.  (Me.)  140,  23  Am.  Dec.  549; 
N.  W.  308,  33  A.  S.  R.  50,  19  L.R.A.  Felt  v.  Felt,  59  N.  J.  Eq.  606,  45  Atl. 
515.  105,  49  Atl.  1071,  83  A.  S.  R.  C12, 

6.  Atherton  v.  Atherton,  181  U.  S.  47  L.R.A.  546. 

155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.)  Notes:  16  L.R.A.  499;  19  L.R.A. 
794;  Hnnt  ▼.  Hunt,  72  N.  Y.  217,  28    815;  59  L.R.A.  163,  167. 
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federal  constitution.'  Since  jurisdiction  of  a  nonresident  defendant 
by  substituted  process  must  be  made  in  the  manner  prescribed  by 
the  statutes  of  the  state  of  the  forum,  where  the  record  affirmatively 
shows  that  the  statutes  have  not  been  complied  with  there  is  no  pre- 
sumption of  jurisdiction  on  the  part  of  the  court,  and  the  decree  is 
not  entitled  to  recognition  in  another  state.*  On  the  other  hand  it 
has  been  held  that  if  the  court  rendering  the  decree  expressly  finds 
that  the  summons  was  served  upon  the  nonresident  spouse  in  the 
manner  provided  for  by  the  statute,  such  finding  is  conclusive  as  to 
such  jurisdiction  in  a  collateral  attack  upon  the  decree  in  another 
state ;  ^**  and  a  recital  in  a  foreign  decree  of  due  service  of  process 
on  a  nonresident  defendant  by  publication  has  been  held  to  be  prima 
facie  proof  that  the  laws  of  the  state  in  this  regard  were  complied 
with." 

333.  Domicll  or  Residence  of  Parties. — It  is  well  settled  that  each 
state  has  exclusive  jurisdiction  over  the  marriage  status  of  its  citizens, 
and  hence  a  court  of  another  state  has  no  jurisdiction  to  decree  a 
divorce  between  parties  where  neither  has  a  domicil  or  residence  within 
the  state  of  the  forum.  Accordingly,  a  divorce  rendered  by  the  court 
of  a  state  in  which  neither  party  had  a  legal  residence  or  domicil, 
especially  where  there  is  no  personal  service  of  process  upon  the 
defendant  within  the  state  of  the  forum  and  he  or  she  does  not  volun- 
tarily appear,  is  not  entitied  to  recognition  in  another  state  under  the 
full  faith  and  credit  clause  of  the  federal  constitution.**  It  has  been 
held  that  the  fact  that  the  marriage  took  place  in  the  state  of  the 
forum  does  not  itself,  if  the  parties  are  not  at  the  time  of  the  proceed- 

8.  Atherton  v.  Atherton,  181  U.  S.  mission  into  the  Union,  was  no  bar  to 
155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.)  an  action  by  the  wife,  after  the  hus- 
794;  Thompson  v.  Thompson,  226  U.  band's  death,  in  the  circuit  court  of 
S.  551,  33  S.  Ct.  129,  57  U.  S.  (L.  the  United  States,  to  recover  such  an 
ed.)  347.  estate  in  his  land  as  the  local  statutes 

9.  Cheely  v.  Clayton,  110  U.  S.  701,  give  to  a  widow. 

4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  298;  10.  Hilbish  v.  Hattle,  145  Ind.  59, 
Matter  of  Hancock,  156  Cal.  804,  106  44  N.  E.  20,  33  LJI.A,  783. 
Pac.  58,  134  A.  S.  R.  177;  Forrest  v.  11.  Howard  v.  Strode,  242  Mo.  210, 
Fey,  218  111.  165,  75  N.  E.  789,  109  146  S.  W.  792,  Ann.  Caa.  1913C  1057. 
A.  S.  R.  249,  1  L.R.A.(N.S.)  740  and  12.  BeU  v.  Bell,  181  U.  S.  175,  21 
note.  S.  Ct.  551,  45  U.  S.   (L.  ed.)  -804; 

Note:  11  L.R.A.  444.  Streitwolf  v.  Streitwolf,  181  U.  S.  179, 

In  Cheely  v.  Clayton,  110  U.  S.  701,  21  S.  Ct.  553,  45  U.  S.  (L.  ed.)  807; 
4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  298,  it  Andrews  v.  Andrews,  188  U.  S.  14,  23 
was  held  that  a  decree  of  divorce  ob-  S.  Ct.  237,  47  U.  S.  (L.  ed.)  366; 
tained  by  a  husband  in  a  territorial  Harrison  v.  Harrison,  20  Ala.  629,  56 
court,  on  notice  to  his  absent  wife  by  Am.  Dec.  227;  Hood  v.  State,  56  Ind. 
pnbUcation,  insufficient  to  support  the  263,  26  Am.  Rep.  21  and  note;  Wat- 
jnriadiction  to  grant  the  divorce  under  kins  v.  Watkins,  125  Ind.  163,  25  N.  E. 
the  statutes  of  the  territory,  as  repeat-  175,  21  A.  S.  R.  217 ;  Litowich  v.  Lito- 
edly  and  uniformly  construed  by  the  wicbj  19  Kan.  451,  27  Am.  Rep.  145; 
highest  court  of  the  state  after  its  ad-  Gregory  t.  Gregory,  78  Me.  187,  3  Atl. 
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lugs  domiciled  there,  confer  jurisdiction  to  decree  a  divorce  which 
would  be  entitled  to  recognition  in  the  state  wherein  the  parties  are 
domiciled.**  So  a  court  of  a  foreign  country  has  no  jurisdiction  to 
decree  a  divorce  between  parties  whose  legal  domicil  or  residence  is  in 
this  country,  and  a  decree  so  rendered  will  not  be  recognized  in  this 
country  as  binding  upon  the  defendant  who  was  not  served  with 
process  in  the  foreign  country  and  did  not  appear  in  the  proceedings.** 
It  is,  furthermore,  a  well  recognized  principle  that  the  parties  cannot, 
by  consent  merely,  confer  jurisdiction  upon  the  courts  of  a  state  or 
country  in  which  neither  has  a  residence  or  domicil  to  decree  a 
divorce.**  And  it  has  been  held  tliat  a  statute  of  a  state  expressly 
authorizing  the  court  of  the  state  to  grant  divorce  to  persons  who 
desire  to  become,  but  who  have  not  become,  residents  is  ineffectual 
to  confer  jurisdiction  upon  the  courts  of  such  state  to  grant  divorces 
to  nonresidents,  and  divorces  so  granted  are  not  entitled  to  recognition 
outside  of  the  state  of  the  forum.** 

334.  Absence  of  Defendant  Spouse  from  Matrimonial  Domicil. — 
It  is  a  well  settled  rule  that,  where  the  domicil  of  a  husband  is  in 
a  particular  state,  and  that  state  is  also  the  domicil  of  matrimony, 
the  courts  of  such  state,  having  jurisdiction  over  the  husband,  may, 
in  virtue  of  the  duty  of  the  wife  to  be  at  the  matrimonial  domicil, 
disregard  an  unjustifiable  absence  therefrom  and  treat  the  wife  as 
having  her  domicil  in  the  state  of  the  matrimonial  domicil  for  the 
purpose  of  the  dissolution  of  the  marriage,  and,  as  a  result,  have 
power  to  render  a  judgment  dissolving  the  marriage,  which  will  be 
binding  upon  both  parties  and  will  be  entitled  to  recognition  in 
all  other  states  by  virtue  of  the  full  faith  and  credit  clause  of  the 
federal  constitution.*'    And  so  a  decree  of  divorce  has  been  held  to 

280,  57  Am.  Rep.  792;  Sewall  v.  Sew-  17  A.  S.  R.  652  (divorce  by  court  of 

all,  122  Mass.  156,  23  Am.  Rep.  299;  Saxony). 

Sammons  v.  Pike,  108  Minn.  291,  120  15.  Andrews  v.  Andrews,  188  U.  S. 

N.  W.  540,  122  N.  W.  168,  133  A.  S.  14,  23  S.  Ct.  237,  47  U.  S,  (L.  ed.) 

R.    425    and    note,    23    LJl.A.(N.S.)  366;   Harrison   v.  Harrison,  20   Ala. 

1254;  Van  Fossen  v.  State,  37  Ohio  St.  629,  56  Am.  Dec.  227.    And  see  gen- 

317,  41  Am.  Rep.  507;  Gettys  v.  Get-  erally.  Courts,  vol.  7,  p.  1039  et  seq., 

tys,  3-  Lea  (Tenn.)  260,  31  Am.  Rep.  as  to  the  general  rule  that  jurisdiction 

637.  cannot  be  conferred  by  consent. 

Notes:  21  Am.  Dec.  751;  53  A.  S.  R.  16.  Hood  v.  State,  56  Ind.  263,  26 

182;  59   L.R.A.  143.     See  Domicil,  Am.  Rep.  21. 

post,  as  to  the  principles  governing  Note:  59  L.R.A.  145. 

domicil  generally.  17.  Atherton  v.  Atberton,  181  U.  S. 

IS.  Note:  59  L.R.A.  151.  155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.) 

14.  St.  Sure  v.  lindsfelt,  82  Wis.  794,   reversing   the   judgment  in    the 

346,  52  N.  W.  308,  33  A.  S.  R.  50,  19  same  proceeding  in  155  N.  Y.  129,  49 

L.R.A.  515  and  note  (divorce  by  eccle-  N.  E.  933,  63  A.  S.  R.  650,  40  LJIA. 

siastieal  court  of  Sweden) ;  De  Meli  v.  291;  Haddock  v.  Haddock,  201  U.  S. 

De  Meli,  120  N.  Y.  485,  24  N.  E.  996,  562,  26  S.  Ct.  525,  50  U.  S.  (L,  ed.) 
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be  valid  where  obtained  by  a  citizen  thereof  from  his  wife,  for  the 
cause  of  desertion,  where  the  wife  even  though  with  the  consent  of 
the  husband  leaves  the  state  where  they  had  established  a  matri- 
monial domicil, — the  matrimonial  domicil  of  the  parties  notwith- 
standing such  consent,  it  is  said,  remaining  unchanged.*^  This  rule 
applies  where  the  parties  are  married  out  of  the  state  of  the  forum  but 
come  to  reside  in  Uie  state- afterwards  and  recognize  the  marriage  rela- 
tion within  the  state,  and  thus  establish  a  domicil  of  matrimony  there- 
in, and  where  the  party  bringing  the  action  continues  this  marital 
domicil  up  to  the  time  of  bringing  the  action.**  It  is  applicable  also 
to  a  decree  of  divorce  granted  to  a  husband  by  a  court  of  a  foreign 
country  where  the  parties  had  established  their  legal  and  matrimonial 
domicil,  though  the  wife  had  left  her  husband  and  come  to  this 
country,  and  was  not  on  such  account  personally  served  with  process 
in  such  foreign  country ;  *"  and  on  principle  it  would  seem  to  be  true 
as  regards  the  wife  who  remains  in  the  state  of  the  matrimonial 
domicil  after  desertion  by  the  husband.* 

335.  Rule  in  English  and  Canadian  Courts. — ^In  England  it  was 
decided  at  an  early  date  that  no  court  of  a  foreign  country  could,  in 
so  far  as  regards  the  status  of  the  parties  in  England,  decree  a  dis- 
solution of  a  marriage  celebrated  in  England  between  citizens  of  that 
country ;  and  it  would  seem  at  the  present  time  that  if  both  parties  to 
a  marriage  had  not  acquired  a  bona  fide  residence  in  the  foreign 
country,  a  decree  of  divorce  by  the  courts  of  such  country  would  not 
be  recognized  in  England  as  of  any  force.'  However,  in  a  recent 
English  case  it  has  been  held  that  the  courts  of  the  country  of  the 
bona  fide  existing  domicil  of  both  parties  have  jurisdiction  to  decree 
a  divorce  of  persons  originally  domiciled  and  married  in  England, 

867,  5  Ann.   Cas.   1;   Thompson   v.  20.  De  Meli  v.  De  Meli,  120  N.  T. 

Thompson,  226  U.  S.  551,  33  S.  Ct  485,  24  N.  E,  996,  17  A,  a  R.  652. 

129,  57  U.  S,  (L.  ed.)  347;  Felt  v.  1.  Haddock  v.  Haddock,  201  U.  S. 

Felt,  59  N.  J.  Eq.  606,  45  Atl.  105,  562,  26  S.  Ct.  525,  60  U.  S.  (L.  ed.) 

49  Atl.  1071,  83  A.  S.  R.  612  and  note,  867,  5  Ann,  Cas.  1;  Harding  v.  Aiden, 

47  L.RA..  546;  Kempson  v.  Kempson,  9  Greenl.  (Me.)  140,  23  Am.  Dec.  549; 

63  N.  J.  Eq.  783,  52  Atl.  360,  625,  92  State  v.  Morse,  31  Utah  213,  87  Pac. 

A.  S.  R.  682,  58  L.R.A.  484;  Buckley  705,  7  L.R.A.(N.S.)  1127. 

V.   Buckley,  50   Wash.   213,   96   Pac.  2.  Dolphin  v.  Robins,  7  H.  L.  Cas. 

1079,  126  A.  8.  R.  900.  390,  29  R.  J.  P.  &  M.  11,  5  Jur.  N.  S. 

Note:  83  A.  S.  R.  616.  1271,  9  Eng.  Rul.  Cas.  714  and  note. 

18.  Hood  V.  Hood,  11  Allen  (Mass.)  See  also  Haddock  v.  Haddock,  201  U. 
196,  87  Am.  Dec.  709.  See  generally,  S.  562,  26  S.  Ct.  525,  50  U.  S.  (L. 
Domicil,  post,  par.  7-9.  ed.)  867,  5  Ann.  Cas.  1;  Dorsqr  v. 

19.  Atherton  v.  Atherton,  181  U.  S.  Dorsey,  7  Watts  (Pa.)  349,  32  Am. 
155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.)  Dee.  767. 

794;  Hood  v.  Hood,  11  Allen  (Mass.)       Notes:  21  Am.  Dec.  747;  19  LJIJL 
196,  87  Am.  Dec.  709;  State  v.  Morse,  515;  59  LJIA.  145, 152. 
31  Utah  213,  87  Pac.  705,  7  LJI.A. 
(N.S.)  1127. 

R.  C.  L.  Vol.  K.— 33.  513 


Digitized  by 


Google 


4  336  DIVORCE  AND  SEPARATION  9  R.  C.  L. 

and  such  a  divorce  will  be  recognized  in  England  even  though  the 
cause  for  which  it  was  obtained  would  not  have  been  sufficient  ground 
for  divorce  there.'  In  a  recent  Canadian  case  it  has  been  held  that 
where  a  woman  who  married  in  Canada  a  man  who  had  always  been 
a  domiciled  Canadian  goes  to  one  of  the  United  States  with  the  in- 
tention of  separating  from  her  husband  and  of  thenceforth  making 
her  home  there,  and  she  thereafter  obtains  a"  divorce  in  such  state,  but 
her  husband  is  not  served  with  any  notice  of  the  divorce  proceedings 
and  does  not  take  any  part  therein,  the  divorce  is  of  no  validity  or 
force  in  Canada.*  But  the  Canadian  courts  will  recognize  the  validity 
of  a  divorce  granted  by  a  court  of  one  of  the  United  States  wherein 
the  parties  were  legally  domiciled  at  the  time  when  the  proceedings 
were  taken,  although  the  decree  was  founded  upon  causes  which  would 
not  be  considered  sufficient  in  a  Canadian  court.* 

336.  Domicil  Acquired  after  Separation  of  Spouses. — ^If  a  husband 
moves  from  the  state  of  the  matrimonial  domicil  and  the  wife  without 
cause  refuses  to  follow  him,  it  has  been  held,  on  the  theory  that  the 
domicil  of  a  wife  follows  that  of  her  husband  when  her  separation 
from  him  is  without  justifiable  cause,  that  the  courts  of  the  state  to 
which  he  removes  in  good  faith,  and  not  for  the  purpose  of  procuring 
a  divorce,  acquire  jurisdiction  of  both  parties  and  the  power  to  grant 
him  a  divorce  upon  the  service  of  process  upon  her  in  the  mode 
prescribed  by  statute.*  And  where  the  husband  leaves  the  state  of 
the  matrimonial  domicil  and  establishes  a  bona  fide  domicil  in  another 
state  and  there  procures  a  divorce  from  his  wife  who  remains  in  the 
state  of  the  matrimonial  domicil,  such  decree  should  be  recognized 
in  a  third  state  as  binding  upon  the  wife,  though  process  was  not 
personally  served  upon  her  in  the  state  of  the  forum,  but  by  publi- 
cation in  accordance  with  the  statutes.'  In  a  case  where  the  h'as- 
band  deserts  his  wife  she  may  acquire  a  domicil  in  another  state,  so 
as  to  enable  the  courts  of  that  state  to  decree  a  divorce  in  her  favor 
which  should  be  recognized  in  other  states,  not  only  where  the  hus- 
band is  personally  served  with  process  in  that  state  or  voluntarily 
appears,  but  also  where  there  is  substituted  service  of  process.*  The 
view  taken  in  most  of  the  states  is  that  either  spouse  may  acquire  a 
bona  fide  residence  in  the  state  of  the  forum  though  the  other  spouse 
has  never  been  therein,  and  secure  a  divorce  on  constructive  service 

8.  Bater  v.  Bater  [1906]  P.  (Eng.)       6.  Rex  v.  HamUton,  22  Ont.  L.  Rep. 
209,  4  Ann.  Cas.  854  and  note.     See  484,  20  Ann.  Cas.  868. 
also  the  earlier  case  of  Harvey  v.  Far-       6.  Loker  v.  Gerald,  157  Mass.  42,  31 
nie,  8  App.  Cas.  43,  52  L.  J.  P.  D.  &  N.  E.  709,  34  A.  S.  R.  252, 16  L.R.A. 
A.  33,  48  L.  T.  N.  S.  273,  31  W.  R.  497. 

433,  5  Eng.  Rul.  Cas.  703  and  note.       7.  In  re  James,  99  Cal.  374,  33  Pac 
Note:  59  L.R.A.  152.  1122,  37  A.  S.  R.  60. 

4.  Rex  V.  Brinkley,  14  Ont  L.  Rep.       8.  Harding    v.    Alden,    9    Greenl. 

434,  10  Ann.  Cas.  407.  (Me.)  140,  23  Am.  Dec.  549, 
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of  process  on  the  defending  spouse  which  should  be  given  effect  in 
another  jurisdiction."  In  the  Haddock  case  recently  decided  in  the 
federal  supreme  court,  which  has  been  much  discussed  and  criti- 
cised, the  facts  were  as  follows:  The  husband  and  wife  were  domi- 
ciled in  New  York,  and  the  husband  left  the-  wife  there,  and  after 
some  years  acquired  a  domicil  in  Connecticut,  and  obtained  in  that 
state,  and  in  accordance  with  its  laws,  a  judgment  of  divorce,  based 
upon  constructive  and  not  actual  service  of  process  on  the  wife,  she 
having  meanwhile  retained  her  domicil  in  New  York  and  having 
made  no  appearance  in  the  action.  The  wife  afterwards  sued  for 
divorce  in  New  York,  and  obtained  personal  service  in  that  state 
upon  the  husband.  The  New  York  court  refused  to  give  credit  to 
the  Connecticut  judgment,  and  the  federal  supreme  court  held  that 
there  was  no  violation  of  the  full  faith  and  credit  clause  in  the  refusal, 
and  this  because  there  was  not  at  any  time  a  matrimonial  domicil 
in  the  state  of  Connecticut,  and  therefore  the  res — the  marriage 
status — was  not  within  the  sweep  of  the.  judicial  power  of  that  state.*" 
The  principle  of  this  decision,  both  before  and  after  the  Haddock 
case,  has  been  announced  by  state  courts  in  several  jurisdictions,  and 
the  validity  and  effect  of  a  foreign  decree  of  divorce  is  denied  where 
the  husband  merely  departs  from  the  state  of  the  matrimonial  dom- 
icil and  secures  a  divorce  in  another  state,  without  personal  service 
upon  the  wife  in  the  state  of  the  forum  and  without  voluntary  appear- 
ance by  her;  **  and  the  same  rule  obtains  where  the  decree  of  divorce 

9.  Thompson  v.  Thompson,  91  Ala.  183;  94  A.  S.  R.  554;  16  L.R.A.  499; 
591,  8  So.  419,  11  L.R.A.  443;  Dun-  59  L.R.A.  147;  5  Ann.  Cas.  28. 
ham  v.  Dunham,  162  lU.  589,  44  N.  E.  10.  Haddock  v.  Haddock,  201  U.  S. 
841,  35  L.R.A.  70;  Hilbish  v.  HatUe,  562,  26  S.  Ct.  525,  50  U.  S.  (L.  ed.) 
145  Ind.  59,  44  N.  E.  20,  33  L.RJ^..  867,  5  Ann.  Cas.  1  and  note.  In  the 
783;  Gordon  v.  Munn,  87  Kan.  624,  later  case  of  Thompson  v.  Thompson, 

125  Pac.  1,  Ann.  Cas.  1914A  783,  88  226  U.  S.  551,  33  S.  Ct.  129,  57  U.  S. 
Kan.  72,  127  Pac.  764,  Ann.  Cas.  (L.  ed.)  347,  the  holding  of  the  Had- 
1914A  789;  Succession  of  Benton,  106  dock  case  is  set  out  as  stated  above, 
La.  494,  31  So.  123,  59  L.R.A.  135  and  and  it  is  held  that  it  does  not  affect 
note;  Kern  v.  Field,  68  Minn.  317,  71  the  earlier  Atherton  case  which  is  fol- 
N.  W.  393,  64  A.  S.  R.  479;  Felt  v.  lowed. 

Felt,  59  N.  J.  Eq.  606,  45  Atl.  105,  49  11.  Gregory  v.  Gregory,  78  Me.  187, 

Atl.  1071,  83  A.  S.  R.  612  and  note,  3  Atl.  280,  57  Am.  Rep.  792;  Borden 

47  L.R.A.  546;  Bidwell  v.  Bidwell,  139  v.  Fitch,  15  Johns.  (N.  Y.)  121,  8  Am. 

N.  C.  402,  52  S.  E.  55,  111  A.  S.  R.  Dec.  225;  Hoffman  v.  Hoffman,  46  N. 

797,  2  L.R-A.(N.S.)  324;  Buckley  v.  Y.  30,  7  Am.  Rep.  299  and  not«:  Jones 

Buckley,  50  Wash.  213,  96  Pac.  1079,  v.  Jones,  108  N:  Y.  415,  15  N.  E.  707, 

126  A.  S.  R.  900.  See  also  Cheever  v.  2  A.  S.  R.  447;  Williams  v.  Williams, 
Wilson,  9  WaU.  108,  19  U.  S.  (L.  ed.)  130  N.  Y.  193,  29  N.  E.  98,  27  A. 
604;  Cheeley  v,  Oayton,  110  U.  S.  S-  R.  517,  14  L.R.A.  220;  01m.sted  v. 
701,  4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  Olmsted,  190  N.  Y.  458,  83  N.  E.  569, 
298;  Fairchild  v.  Faircbild,  53  N.  J.  123  A.  S.  R.  585;  Cox  v.  Cox,  19  Ohio 
Eq.  678,  34  Atl.  10,  51  A.  S.  R.  650.  St.  502,  2  Am.  Rep.  415;  Reel  v.  Eldor, 

,     Notes:  53  A.  S.  R.  183;  83  A.  8.  R.   62  Pa.  St.  308,  1  Am.  Rep.  414;  Cook 
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was  secured  by  the  wife  under  similar  circumstances."  It  ia  imma- 
terial that  notice  of  the  suit  by  the  spouse  departing  from  the  state 
of  the  matrimonial  domicil  was  served  upon  ihe  other  out  of  the 
state  of  the  forum.*' 

337.  Effect  of  Decision  in  Haddock  Case  on  Policy  of  State  Courts.— 
The  courts,  recognizing  the  effectiveness  of  foreign  divorces  under  the 
circumstances  of  the  Haddock  case/*  were  largely  controlled  by  the 
belief  that  the  full  faith  and  credit  clause  of  the  federal  constitution 
required  recognition  of  such  decrees;  but  the  courts  will  not  be 
obliged  to  recede  from  their  position  as  regards  the  effectiveness  of 
foreign  decrees  since  they  are  at  liberty,  as  suggested  in  the  Haddock 
case,  to  recognize  them  upon  principles  of  comity.*"  Thus  where  the 
husband  left  the  state  of  the  matrimonial  domicil,  and  established 
a  bona  fide  domicil  in  another  state  where  he  secured  a  divorce,  with 
constructive  service  of  process  upon  his  wife,  it  was  held  that  tbough 
the  decree  was  not  entitled  to  recognition  as  against  the  wife  in  the 
state  of  the  matrimonial  domicil,  under  the  full  faith  and  credit 
clause  of  the  federal  constitution,  still  it  appearing  that  the  grounds 
of  the  divorce,  as  found  by  the  court  of  the  forum,  were  in  accordance 
with  recognized  principles  underlying  the  marriage  state,  and  that 
notice  of  the  pendency  of  the  suit  was  given  by  publication,  a  copy 
of  the  same  being  sent  by  mail  to  the  wife,  who  had  reasonable  time 
to  appear  and  defend  but  failed  to  do  so  and  allowed  the  husband 
to  obtain  a  decree,  upon  the  faith  of  which  he  contracted  a  subse- 
quent marriage,  it  was  proper  for  the  courts  of  the  other  state  on  the 
ground  of  comity  to  recognize  the  validity  of  such  divorce;  it  not 

V.  Cook,  56  Wis.  195,  14  N.  W.  443,  32  Am.  Rep.  274;  Rigney  v.  Rigney, 

43  Am.  Rep.  706.  127  N.  Y.  408,  28  N.  E.  405,  24  A.  S. 

Notes:   16   L.R.A.   498;   59   L.R.A.  R.  462,  reversed  on  toother  point  by 

169;  5  Ann.  Cas.  29.  160  U.  S.  531,  16  S.  Ct.  366,  40  U.  S. 

In  Doerr  v.  Foreythe,  50  Ohio  St.  (L.  ed.)  525;  Harris  v.  Harris,  115  N. 

726,  35  N.  B.  1055,  40  A.  S.  R.  703,  C.  587,  20  S.  E.  187,  44  A.  S.  R.  471; 

it  appeared  that  the  husband  and  wife  McCreery  v.  Davis,  44  S.  C.  195,  22 

had  their  matrimonial  domicil  in  Ohio,  S.  E.  178,  51  A.  S.  R.  794,  28  L.R.A. 

and   the   husband  left  the   state  and  655. 

secured  a  divorce  in  Indiana.    No  per-  Notes :  59  L.R.A.  169 ;  5  Ann.  Cas. 

sonal  service  of  process  was  had  upon  29. 

the  wife  within  the  latter  state  nor  13.  Williams  v.  Williams,  130  N.  T. 

did  she  have  any  actual  notice  of  or  193,  29  N.  E.  98,  27  A.  S.  R.  517,  14 

appear  in  the  action.     The  husband  L.R.A.  220. 

married  again  and  conveyed  property  14.  See  supra,  par.  336. 

situated  in  Ohio,  his  second  wife  join-  15.  Howard  v.  Strode,  242  Mo.  210, 

ing  with  him  in  the  conveyance.     It  146  S.  W.  792,  Ann.  Cas.  1913C  1057; 

was  held  that  the  divorce,  while  it  may  Felt  v.  Felt,  59  N.  J.  Eq.  606,  45  Atl. 

have  dissolved  the  marriage  relation  105,  49  Atl.  1071,  83  A.  S.  R.  612, 

existing  between  the  parties,  did  not  47  L.R.A.  546 ;  Buckley  v.  Buckley,  50 

affect  her  dower  rights  in  the  property  Wash.  213,  96  Pac.  1079,  126  A.  S.  R. 

of  her  husband  situate  in  Ohio.  900. 

12.  People  V,  Baker,  76  N.  Y.  78,  Note:  5  Ann.  Cas.  31. 
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appearing  that  any  imposition,  fraud,  or  concealment  was  practiced 
by  the  husband  in  procuring  the  decree.**  The  fact  that  the  statutes 
of  the  state,  in  which  the  foreign  divorce  is  sought  to  be  availed  of, 
authorize  its  courts  to  grant  divorces  in  favor  of  a  resident  plaintiff 
against  a  nonresident  defendant,  is  recognized  as  evidencing  the 
policy  of  the  state  as  to  foreign  divorces  under  similar  circumstances; 
and  further  evidences  an  intention  that  the  courts  should  not  refuse 
to  accord  to  decrees  rendered  in  the  courts  of  a  sister  stat«  against 
nonresident  defendants,  who  have  not  submitted  themselves  to  the 
jurisdiction  of  such  courts,  the  efficacy  claimed  for  their  own  decrees, 
where  liable  to  the  same  objection.*'  Still  it  has  been  held  that  such 
consideration  does  not  require  a  decree,  as  a  matter  of  comity,  to  be 
recognized  as  effective  in  the  stat«  in  which  it  was  not  rendered.** 

'338.  Bona  Fides  and  Length  of  Domicil  or  Residence. — In  order 
that  a  court  of  a  state  where  the  marriage  was  not  celebrated  and 
where  the  parties  had  not  lived  as  husband  and  wife,  may  acquire 
jurisdiction  to  decree  a  divorce  which  the  courts  of  another  state  will 
be  required  to  recognize,  the  spouse,  at  whose  suit  the  divorce  was 
granted,  without  personal  service  upon  the  other  spouse,  must  have 
acquired  a  bona  fide  residence  or  domicil  within  the  state  of  the 
forum.**  If  one  of  the  parties,  merely  for  the  purpose  of  obtaining 
a  divorce,  goes  to  another  state,  not  intending  to  make  it  his  home, 
such  temporary  residence  does  not  confer  jurisdiction  of  the  marriage 

16.  Joyner  v.  Joyner,  131  Ga.  217,  106  La.  494,  31  So.  123,  59  L.R.A. 
62  S.  E.  182,  127  A.  S.  R.  220,  18  135  and  note;  Hanover  v.  Turner,  14 
L.R.A.(N.S.)  647  and  note.  See  also  Mass.  227,  7  Am.  Dec.  203  and  note; 
Howard  v.  Strode,  242  Mo.  210,  146  Adams  v.  Adams,  154  Mass.  290,  28 
S.  W,  792,  Ann.  Cas.  1913C  1057.  N.  E.   260,  13  L.R.A.  275;   Reed  v. 

17.  Felt  V.  Felt,  59  N.  J.  Eq.  606,  Reed,  52  Mich.  117,  17  N.  W.  720,  50 
45  Atl.  106,  49  Atl.  1071,  83  A.  S.  R.  Am.  Rep.  247;  Sammons  v.  Pike,  108 
612,  47  L.R.A.  546.  Minn,  291,  120  N.  W.  540,  122  N.  W. 

18.  People  V.  Baker,  76  N.  Y.  78,  168, 133  A.  S.  R.  425,  23  L.R.A.  (N.S.) 
32  Am.  Rep.  274.  See  also  Gumming-  1254  and  note;  Magowan  v.  Magowan, 
ton  V.  Belehertown,  149  Mass.  223,  21  57  N.  J.  Eq.  322,  42  Atl.  330,  73  A. 
N.  E.  435,  4  L.R.A.  131.  S.  R.  645;  Streitwolf  v.  Streitwolf,  58 

19.  Bell  V.  Bell,  181  U.  S.  175,  21  N.  J.  Eq.  563,  41  Ati.  876,  43  Atl.  683, 
S.  Ct.  561,  45  U.  S.  (L.  ed.)  804;  78  A.  S.  R.  630;  Kempson  v.  Kemp- 
Streitwolf  v.  Streitwolf,  181  U.  S.  179,  son,  63  N.  J.  Eq.  783,  52  Atl.  360,  625, 
21  S.  Ct.  553,  45  U.  S.  (L.  ed.)  807,  92  A.  S.  R.  682,  58  L.R.A.  484;  Hoff- 
afflrming  58  N.  J.  Eq.  563,  41  Atl.  man  v.  Hoflfman,  46  N.  Y.  30,  7  Am. 
876,  43  Atl.  683,  78  A.  S.  R.  630;  Rep.  209;  State  v.  Westmoreland,  76 
German  Savings  &  Loan  Soc.  v.  Dor-  S.  C.  145,  56  S,  E.  673,  8  L.R.A.(N.S.) 
mitser,  192  U.  S.  125,  24  S.  Ct.  221,  842;  Gettys  v.  Gettys,  3  Lea  (Tenn.) 
48  U.  S.  (L.  ed.)  373;  Thompson  v.  260,  31  Am.  Rep.  637. 

.  Thompson,  91  Ala.  591,  8  So.  419,  11       Notes:  53  A.  S.  R.  182;  83  A.  8. 
LJI.A.  443;  Dunham  v.  Dunham,  162  R.  616;  94  A.  S.  R.  554;  103  A.  S.  R. 
HI.  589,  44  N.  E,  841,  35  L.R.A.  70;   329;  19  L.R.A.  814;  59  hUM.  183; 
Litowich'  V.  litowich,  19  Ran.  451,  27  6  Ann.  Cas.  27. 
Am.  Bep.  145:  Succession  of  Benton, 
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relation.*®  A  state  may  forbid  the  enforcement  within  its  borders 
of  a  decree  of  divorce  procured  by  its  own  citizens,  who,  whilst  retain- 
ing their  domicil  in  the  prohibiting  state,  have  gone  into  another 
state  to  procure  a  divorce  in  fraud  of  the  laws  of  the  domicil.  Each 
state  has  exclusive  jurisdiction  over  its  citizens  concerning  the  mar- 
riage tie  and  its  dissolution  and  consequently  has  authority  to  prohibit 
them  from  committing  a  fraud  upon  the  law  of  their  domicil  by 
temporarily  sojourning  in  another  state,  and  there,  without  securing 
a  bona  fide  domicil,  procuring  a  decree  of  divorce.*  The  decree  of  the 
state  of  the  forum  is  not  conclusive,  in  the  courts  of  the  state  of  ttie 
actual  residence  or  domicil  of  the  complainant,  as  to  the  bona  fides  of 
domicil  or  residence  of  the  complainant  within  the  state  at  the  time 
of  the  decree.  The  recital  in  the  proceedings  of  the  jurisdictional 
fact  of  the  plaintiff's  domicil  may  be  impeached,  where  the  divorce 
comes  in  question  in  another  state,  by  extrinsic  proof  that  the  plaintiff 
was  not  bona  fide  domiciled  in  the  state  granting  the  divorce.'  The 
presumption,  however,  is  in  favor  of  the  finding  or  recital  in  the 
decree  of  the  court  granting  the  divorce  that  the  complainant  had 
acquired  a  bona  fide  residence  within  its  jurisdiction.'  But  if  the 
decree  has  been  procured  by  fraud  it  is  without  extraterritorial  effect, 
and  the  decree  may  be  treated  as  void  in  another  state.*  If  the  plain- 
tiff in  good  faith  changed  his  or  her  domicil  to  the  state  of  the  forum, 
it  has  been  held  that  the  decree  will  be  effective  in  the  state  from 
which  he  or  she  departed  or  in  a  third  state,  though  at  the  time  the 
suit  was  commenced  he  or  she  had  not  in  fact  resided  in  the  state 
of  the  forum  for  the  length  of  time  required  by  the  statutes  of  that 
state  to  confer  the  right  to  sue.'     A  distinction  is  to  be  observed 

20.  Gettys  v.  Oettys,  3  Lea  (Tenn.)  425,  23  L.RA..(N.S.)  1254;  Magowan 

260,  31  Am.  Rep.  637.  v.  Magowan,  57  N.  J.  Eq.  322,  42  AU. 

1.  Andrews  v.  Andrews,  188  U.  S.  330,  73  A.  S.  R.  645;  Hoffman  v.  Hoflf- 
14,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.)  man,  46  N.  Y.  30,  7  Am.  Rep.  299; 
3C6.  Hunt  V.  Hunt,  72  N.  Y.  217,  28  Am. 

2.  Bell  V.  BeU,  181  U.  S.  175,  21  Rep.  129. 

S.   Ct.  551,  45  U.  S.   (L.  ed.)    804;       Note:  11  L.Rj^.  444. 
Streitwolf  v.  Streitwolf,  181  U.  S.  179,       3.  Succession   of   Benton,   106   La. 

21  S.  Ct.  553,  45  U.  S.  (L.  ed.)  807;  494,  31  So.  123,  59  L.R.A.  135;  Kern 

Dunham  v.  Dunham,  162  111.  589,  44  v.  Field,  68  Minn.  317,  71  N.  W.  393, 

N.  E.  841,  35  L.R.A.  70;  Litowich  v.  64  A.  S.  R.  479;  FairehUd  v.  Fair- 

Litowich,  19  Kan.  451,  27  Am.  Rep.  child,  53  N.  J.  Eq.  678,  34  Atl.  10,  51 

145;  Gregory  v.  Gregory,  78  Me.  187,  A.  S.  R.  650;  Magowan  v.  Magowan, 

3  AU.  280,  57  Am.  Rep.  792;  Hanover  57  N.  J.  Eq.  322,  42  Atl.  330,  73  A. 

V.  Turner,  14  Mass.  227,  7  Am.  Dec.  S.  R.  645. 

203;  Sewall  v.  Sewall,  122  Mass.  156,       4.  Magowan  v.  Magowan,  57  N.  J. 

23  Am.  Rep.  299;  Adams  v.  Adams,  Eq.  322,  42  Atl.  330,  73  A.  S.  R.  645. 
1.54  Mass.  290,  28  N.  E.  260, 13  LJB.A.       5.  Kern  v.  Field,  68  Minn.  317,  7L 

275;  Reed  v.  Reed,  52  Mich.  117,  17  N.  W.  393,  64  A.  S.  R.  479.    But  see 

N.  W.  720,  50  Am.  Rep.  247;  Sam-  Adams  v.  Adams,  154  Mass.  290,  28 

raons  V.  Pike,  108  Minn.  291,  120  N.  N.  E.  260, 13  L.R.A.  275. 
W.  540,  122  N.  W.  168,  133  A.  S.  R. 

518 


Digitized  by 


Google 


9  R.  C.  L.  DIVORCE  AND  SEPARATION  i  33J> 

between  a  case  where  a  person  goes  to  a  particular  state  or  country  for 
the  purpose  of  procuring  a  divorce  and  with  no  intention  of  making 
his  permanent  residence  there,  and  a  case  where,  though  the  divorce 
law  of  the  state  or  country  was  one  of  his  reasons  for  going  there, 
he,  nevertheless,  actually  intended  to  make  his  permanent  residence 
there.  In  the  latter  case,  undoubtedly,  a  bona  fide  domicil  at  the 
forum  may  be  acquired* 

339.  Effect  of  Personal  Service  upon  or  Appearance  of  Nonresident 
Defendant  and  Estoppel. — The  principle  that  tlie  plaintiff  must  have 
a  domicil  within  the  jurisdiction  of  the  forum  to  entitle  the  decree 
of  divorce  to  recognition  in  another  state  has  usually  been  applied 
where  the  defendant  is  summoned  by  substituted  process  as  distin- 
guished from  process  personally  served  within  the  state.  But  it  has 
been  held  to  be  equally  applicable  in  so  far  as  it  is  imperative  upon 
the  courts  of  the  state  of  the  actual  residence  of  the  parties  to  give 
effect  to  the  decree,  where  the  defendant  is  personally  served  or  volun- 
tarily appears,  on  the  theory  that  in  such  a  case  the  jurisdiction  of 
the  res,  viz.,  the  marriage  status,  is  still  wanting.'  And  the  federal 
supreme  court  has  held  that  where  neither  spouse  had  a  bona  fide 
residence  in  the  foreign  state  in  which  the  divorce  waa  granted,  the 
decree  -is  not  entitled,  under  the  federal  constitution,  to  full  faith  and 
credit  in  another  state  although  the  defendant  voluntarily  appeared 
in  the  proceedings  in  such  foreign  state.*  On  the  theory  that  the 
domicil  of  the  husband  is  that  of  the  wife  it  has  been  held  that  where 
the  husband  and  wife  have  established  their  matrimonial  domicil  in 
a  state  and  the  wife  leaves  her  husband,  even  on  account  of  his  cruelty, 
and  returns  to  the  state  of  her  original  domicil  where  the  marriage  was 
celebrated,  the  courts  of  the  latter  state  acquire  no  jurisdiction  to 
decree  a  divorce  in  favor  of  the  wife  which  the  courts  of  the  state  of 
the  husband's  domicil  will  recognize,  though  the  husband  appeared 
in  the  wife's  suit.*  Other  courts  take  the  view  that  though  the  parties 
were  not  residents  of  the  state  in  which  the  divorce  was  granted,  yet 
if  the  defendant  voluntarily  appears,  the  decree  is  binding  upon  them 
in  another  state  in  so  far  as  the  parties  themselves  are  concerned  and 
their  rights  inter  se  growing  out  of  the  marriage  relation.**  And 
even  where  the  rule  prevails  that  one  spouse  cannot  leave  the  state 

6.  Note:  59  L.R.A.  143.  9.  Harrison   v.   Harrison,   20   Ala. 

7.  Harrison    v.    Harrison,   20    Ala.   629,  56  Am.  Dec.  227. 

629,  56  Am.  Dec.  227;  State  v.  West-  10.  Ellis's  Estate,  55  Minn.  401,  56 

moreland,  76  S.  C.  145,  56  S.  E.  673,  N.   W,   1056,  43  A.   S.   R.  514,  23 

8  L.R.A.(N.S.)  842.  L.R.A.    287    and    note;    Fairchild    v. 

8.  Andrews  v.  Andrews,  188  U.  S.  Fairchild,  53  N.  J.  Eq.  678,  34  Atl. 
14,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.)  10,  51  A.  S.  R.  650;  Kinnier  v.  Kin- 
366;  German  Sav.  etc.,  Soc.  v.  Dor-  nier,  45  N.  Y.  535,  6  Am.  Rep.  132: 
mitzer,  192  U.  S.  125,  24  S.  Ct.  221,  Jones  v,  Jones,  108  N.  Y.  415,  15  N. 
48  U.  S.  (L.  ed.)  373.  E.  707,  2  A.  S.  R.  447;  Guggenheim 
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of  the  matrimonial  domicil  and  secure  a  divorce  on  constructive 
service,  which  will  be  recognized  in  the  state  of  the  matrimonial 
domicil  as  binding  upon  the  defendant  spouse,  it  has  been  held  that 
where  a  wife  leaves  the  state  of  the  matrimonial  domicil  and  herself 
secures  such  a  divorce,  the  decree  is  binding  upon  her  in  the  state 
of  the  matrimonial  domicil  by  way  of  estoppel  in  so  far  as  regards 
her  rights  in  the  estate  of  her  husband  which  are  dependent  on  the 
continuance  of  the  marriage  relation.**  The  question  as  to  what 
constitutes  a  sufficient  appearance  to  confer  jurisdiction  over  the 
person  of  the  defendant  is  discussed  in  another  article.*' 

340.  Fraud  and  Collusion. — ^The  general  rule  that  a  judgment  of 
the  courts  of  one  state  may  be  collaterally  impeached  in  the  courts 
of  another  state  if  it  was  procured  by  fraud  upon  the  legal  rights  of 
the  party  against  whom  it  was  rendered,**  applies  to  foreign  decrees 
of  divorce.**  It  has  been  held  that  a  wife  who,  on  separation  from 
her  husband,  goes  to  another  state  for  the  purpose  of  obtaining  a 
divorce,  and  brings  a  suit  without  disclosing  the  fact  that  a  suit  is 
pending  in  the  state  of  her  former  residence  involving  the  same  mat- 
ters alleged  as  a  cause  of  divorce  and  in  which  she  has  appeared,  is 
guilty  of  such  fraud  as  to  invalidate  a  decree  of  divorce  obtained  by 
her,  although  the  pendency  of  the  prior  suit  could  not  have  been 
pleaded  in  abatement  or  in  bar  to  her  divorce  suit.*'  It  has  also  been 
held  that  the  acknowledgment  of  service  of  process  in  a  suit  for 
divorce,  instituted  in  one  state  against  a  resident  of  another,  was 
insufficient  to  confer  jurisdiction  when  such  acknowledgment  was 
made  in  ignorance  of  its  purport,  and  was  procured  by  fraud  and 
deception,  and  that  the  decree  could  be  collaterally  attacked  by  the 
defendant  when  brought  in  question  in  another  state.**  Mere  error 
on  the  part  of  the  court  of  the  foreign  state  in  permitting  the  plain- 
tiff in  the  divorce  proceedings  to  testify  is  not  such  a  fraud  as  will 
render  the  decree  subject  to  collateral  attack  in  another  state.*'^  If 
the  court  of  the  state  of  the  forum  had  jurisdiction  of  the  subject 
matter  and  the  parties,  collusion  between  the  parties  does  not  render 
the  decree  void  and  inoperative  in  another  state.*' 

V.  Wahl,  203  N.  T.  390,  96  N.  E.  726,  589,  44  N.  E.  841,  35  L.R.A.  70;  Bor- 

Ann.  Cos.  1912B  201.     See  also  Bid-  den  v.  Fitch,  15  Johns.  (N.  Y.)  121, 

well  V.  Bidwell,  139  N.  C.  402,  52  S.  8  Am.  Dee.  225;  Hunt  v.  Hunt,  72 

E.  55,  111  A.   S.  R.  797,  2  L.R.A,  N.  T.  217,  28  Am.  Rep.  129. 

(N.S.)  324.  Note:  59  L.R.A.  186. 

Note:  5  Ann.  Cos.  27.  16.  Dunham   v.   Dunham,   162    III. 

11.  Starbuck  v.  Starbuck,  173  N.  Y.  589,  44  N.  E.  841,  35  L.R.A.  70. 
503,  66  N.  E.  193,  93  A.  S.  R.  631.  16.  Ingram  v.  Ingram,  143  Ala.  129, 

12.  See  Appearances,  vol.  2,  p.  327  42  So.  24,  111  A.  S.  R.  31. 

«t  seq.  17.  Hunt  v.  Hunt,  72  N.  Y.  217,  28 

13.  See  Judgments.  Am.  Rep.  129. 

14.  Dunham    v.    Dunham,    162    Dl.       18.  Ellis's  Appeal,  55  Minn.  401,  56 
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341.  Who  May  Question  Validity  of  Foreisn  Divorce. — Not  only 
may  the  foreign  divoi-ce  be  attacked  collaterally  by  the  defendant 
spouse  where  his  or  her  rights  are  involved,  but  it  may  be  so  attacked 
by  persons  claiming  under  the  defendant  spouse.*'  Thus  where  a 
husband  obtained  a  decree  of  divorce  in  a  state  in  which,  neither  he 
nor  his  wife  had  a  bona  fide  residence,  after  the  death  of  both  parties, 
the  husband  having  first  died,  it  was  held  that  the  decree  was  not 
binding  on  the  wife's  heirs  in  regard  to  her  rights  in  the  homestead 
and  other  realty  of  the  husband  situated  in  the  state  of  the  husband's 
actual  residence  or  domicil.**  Where  the  courts  of  a  state  in  which 
neither  of  the  parties  has  a  domicil  attempt  to  decree  a  divorce  it  is 
generally  recognized  that  the  decree  is  subject  to  collateral  attack  at 
the  instance  of  the  state  of  the  parties'  actual  domicil.*  In  the  cele- 
brated English  case  of  Rex  v.  LoUey  (R.  &  R.  C.  C.  237)  Lolley  was 
convicted  of  bigamy  for  marrying  a  second  wife  in  England  while 
his  first  wife  was  still  living.  His  defense  was  that  his  first  wife  had 
obtained  a  divorce  from  him  in  the  consistorial  court  in  Scotland. 
The  question  of  the  efiicacy  of  the  Scotch  decree  of  divorce  was 
reserved  for  the  opinion  of  the  twelve  judges,  who  unanimously 
affirmed  the  conviction.*  This  case  was  approved  in  a  recent  case  in 
Canada  where  it  appeared  that  a  woman  married  in  Canada  a  man  who 
had  always  been  a  domiciled  Canadian,  and  went  to  one  of  the  United 
States  with  the  intention  of  separating  from  her  husband  and  of 
thenceforth  making  her  home  there,  and  thereafter  obtained  a  divorce 
in  such  state,  but  her  husband  was  not  served  with  any  notice  of  the 
divorce  proceedings  and  did  not  take  any  part  therein.  It  was  held 
that  the  divorce  was  of  no  validity  or  force  in  Canada  and  was  no 
defense  to  a  prosecution  for  bigamy  against  the  husband  who  remained 
in  Canada.'  As  shown  in  another  place,  according  to  the  weight  of 
authority  the  fact  that  one  charged  with  bigamy  believed  in  good 
faith  that  he  had  been  lawfully  divorced  from  his  first  wife  con- 
stitutes no  defense.* 

342.  Effect  as  to  Property  Situate  without  the  State  and  Custody 
of  Children. — It  is  well  settled  that  though  the  court  of  one  state  may 

N.  W.  1056,  43  A.  S.  R.  514,  23  L.R.A.  Am.  Rep.  21  and  note;  People  v.  Da- 

287;  Kinnier  v.  Kinnier,  45  N.  Y.  535,  well,  25  Mich.  247,  12  Am.  Rep.  260; 

6  Am.  Rep.  132.  People  v.  Baker,  76  N.  Y.  78,  32  Am. 

Note:  133  A.  S.  R.  436.  •  Rep.   274;   Van   Fossen   v.   State,   37 

19.  Olmsted  v.  Olmsted,  190  N.  Y.  Ohio  St.  317,  41  Am.  Rep.  507;  State 
458,  83  N.  E.  569,  123  A.  S.  R.  585.  v.  Westmoreland,  76  S.  C.  145,  56  S. 
See  also  Adams  v.  Adams,  154  Mass.  E.  673,  8  L.R.A.(N.S.)  842. 

290,  28  N,  B.  260, 13  L.R.A.  275.  Note:  44  L.R.A.(N.S.)  690. 

20.  Sammons    v.    Pike,    108    Minn.       2.  Note :  21  Am.  Dec.  747. 

291,  120  N.  W.  540,  122  N.  W.  168,       3.  Rex  v.  Brinkley,  14  Ont.  L.  R. 
133   A.   S.  R.  425,  23   L.R.A.(N.S.)   434,  10  Ann.  Gas.  407, 

1254.  4.  See  Bigamt,  vol.  3,  p.  802. 

1.  Hood  V,  State,  56  Ind.  263,  26 
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have  acquired  jurisdiction  to  enable  it  to  render  a  decree  of  divorce 
to  the  complaining  wife,  it  has  no  power  by  virtue  of  the  decree  to 
create  a  charge  upon,  or  to  vest  in  her,  real  property  of  the  defendant 
situated  in  another  state,'  especially  where  there  was  no  personal 
service  of  process  upon  the  defendant  within  the  state  of  the  forum 
and  he  did  not  appear.  The  decree  in  this  respect  is  purely  a  pro- 
ceeding in  rem,  and  the  res,  having  its  sitqs  in  another  state,  must  be 
controlled  by  lie  law  of  such  state*  It  has  been  determined  by  the 
federal  supreme  court  that  a  deed  to  land  situated  in  one  state  made 
by  a  commissioner  under  a  decree  of  a  court  of  another  state  in  an 
action  of  divorce,  in  which,  in  determining  the  equities  of  the  parties 
conformably  to  the  practice  in  that  state,  the  land  was  set  apart  to 
the  wife  as  her  own  separate  property,  need  not  be  recognized  in  the 
former  under  the  full  faith  and  credit  clause  of  the  federal  constitu- 
tion, even  though  the  court  had  jurisdiction  of  the  person  of  the 
husband.'  So  a  divorce  obtained  by  one  spouse  while  residing  in  one 
state  against  the  other  domiciled  in  another  state,  without  personal 
service  or  voluntary  appearance  by  the  defendant,  is  a  nullity  in  the 
state  where  it  is  obtained  so  far  as  regards  the  right  to  the  custody 
of  a  child  domiciled  with  the  defendant  at  the  time  tiie  divorce  was 
granted.*  The  same  has  been  held  true  where  the  husband  and  wife 
were  domiciled  within  the  state  granting  the  divorce,  but  the  husband 
had  taken  the  child,  the  custody  of  which  the  decree  attempted  to 
award  to  the  wife,  and  left  the  state.*  It  has  also  been  held  that  a 
decree  of  divorce  in  one  jurisdiction  awarding  as  between  the  parties 
the  custody  of  a  child  residing  in  another  jurisdiction  does  not  pre- 
clude the  courts  of  the  latter  jurisdiction  from  determining  the  custody 
of  the  child,'*  and  likewise  that  where  a  child  of  divorced  parents 
was  domiciled  with  his  father  in  another  state  his  temporary  presence 
in  the  state  of  his  mother's  domicil  did  not  give  the  courts  of  that 
state  jurisdiction  to  award  the  custody  to  her.**    On  the  other  hand,  if 

6.  FaU  V.  Eastin,  215  U.  S.  1,  30  8.  Kline  t.  Kline,  57  la.  386,  10  N. 
S.  Ct.  3,  54  U.  S.  (L.  ed.)  65, 17  Ann.  W.  825,  42  Am.  Rep.  47;  Harris  v. 
Gas.  853  and  note,  23  L.R.A.(N.S)  Harris,  115  N.  C.  587,  20  S..  E.  187, 
924  and  note;  Proctor  v.  Proctor,  215  44  A.  S.  R.  471. 
111.  275,  74  N.  E.  145,  106  A.  S.  R.  Notes:  83  A.  S.  R.  184;  59  L.R.A. 
168,  2  Ann.  Cas.  819,  69  L.R.A.  673  177;  7  L.R.A.(N.S.)  310;  10  L.R.A. 
and  note;  BuUock  v.  Bullock,  52  N.  J.  (N.S.)  690;  39  L.R.A.(N.S.)  988;  20 
Eq.  561,  30  Atl.  676,  46  A.  S.  R.  528,  Ann.  Cas.  1039. 
27  L.R.A.  213.  9.  De  La  Montonya  v.  De  La  Mon- 

6.  Proctor  v.  Proctor.  215  111.  275,  tanya,  112  Cal.  101,  44  Pac.  345,  53 
74  N.  E.  145, 106  A.  S.  R.  168,  2  Ann.  A.  S.  R.  165,  32  L.R.A.  82. 

Cas.  819,  69  L.R.A.  673  and  note.  10.  Seeley  v.  Seeley,  30  App.  Cas. 

7.  FaU  V.  Eastin,  215  U.  S.  1,  30   (D.  C.)  191,  12  Ann.  Cas.  1058, 

S.  Ct.  3,  54  U.  S.  (L.  ed.)  65, 17  Ann.  11.  Lanning  v.  Gregory,  100  Tex, 
Cas.  853  and  note,  23  L.R.A. (N.S.)  310,  99  S.  W.  542,  123  A.  S.  R.  809, 
924  and  note.  10  L.R.A. (N.S.)  690. 
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the  court  of  the  state  rendering  the  decree  of  divorce  has  jurisdiction 
of  the  person  of  the  defendant  its  disposition  of  the  custody  of  the 
children  would,  it  seems,  be  entitled  to  recognition  in  other  states, 
as  regards  the  circumstances  afiFecting  the  fitness  of  the  parties  and  the 
interest  of  the  child  at  the  time  of  the  divorce ;  **  though  it  has  been 
held  that  even  if  such  a  decree  is  regarded  as  a  final  determination 
of  the  question  between  the  parents,  it  cannot  be  regarded  as  res 
ad  judicata  in  such  a  sense  as  will  prevent  the  courts  of  a  state  in 
which  the  children  afterwards  reside  from  awarding  the  custody  of  the 
children  as  their  subsequent  interests  require.**  There  is  authority 
for  the  position  that  where  the  foreign  decree  of  divorce,  in  which 
the  general  custody  of  the  child  is  awarded  to  the  mother  with  the 
right  of  the  father  to  have  it  visit  him  periodically,  is  binding  in  the 
state  where  it  was  rendered,  still  as  regards  the  child  it  can  have  no 
extraterritorial  eff^ect  and  that  where  the  mother  removes  with  the 
child  to  another  state  the  courts  of  the  latter  state  are  not  required 
to  recognize  the  right  of  the  father  to  have  the  child  visit  him.**  In 
Canada  it  has  been  held  that  a  decree  of  one  of  the  courts  of  the 
United  States  having  jurisdiction  over  the  parties  and  the  subject  mat- 
ter, awarding  the  custody  of  a  child  to  his  mother,  is  of  such  validity 
and  effect  in  Ontario,  no  fraud  or  collusion  being  shown,  as  to  render 
the  child's  father  liable  to  conviction  under  the  criminal  code  for  the 
offense  of  unlawfully  taking  or  enticing  away  the  child  with  intent  to 
deprive  the  parent  of  the  possession  thereof.*' 

3^43.  Enjoining  Suit  for  Divorce  or  Use  of  Decree  Obtained  in 
Foreign  Court. — ^It  has  been  held  that  if  the  husband  and  wife  have 
their  matrimonial  domicil  within  the  state  where  she  resides,  she 
may  there  enjoin  him  from  prosecuting  a  suit  for  divorce  in  another 
state  based  on  a  false  allegation  of  his  residence  in  that  state,  and 
that  if  the  injunction  is  served  on  the  husband  personally  in  another 
state  before  he  is  brought  into  court  by  appearance,  process,  or  publi- 
cation, he  is  bound  to  obey  the  injunction  and  is  punishable  for 
disobedience.**  So  it  has  been  decided  by  the  federal  supreme  court 
that  where  a  husband  leaves  the  state  of  the  matrimonial  domicil 

12.  Wilson  V.  Elliott,  96  Tex.  472,  ▼.  Elliott,  96  Tex.  472,  73  S.  W.  946, 
73  S.  W.  946,  75  S.  W.  368,  97  A.  75  S.  W.  368,  97  A.  S.  R.  928;  Kentz- 
S.  R.  928.  ler  v.  Kentrier,  3  Wash.  166,  28  Pac. 

Notes:    59    L.R.A.    177;    7   L.R.A.  370,  28  A.  S.  R.  21. 
(N.S.)  309;  39  L.R.A.(N.S.)  989;  20       Note:  20  Ann.  Gas.  1059. 
Ann.  Cas.  1059.  14.  In  re  Aldennan,  157  N.  C.  607, 

IS.  Seeley  v.  Seeley,  30  App.  Cas.  73  S.  E.  126,  39  L.R.A.(N.S.)  988. 
(D.  C.)  191,  12  Ann.  Cas.  1058;  In  15.  Rex  v.  Hamilton,  22  Ont.  L. 
re  Bort,  25  Kan.  308,  37  Am.  Rep.  Rep.  484,  20  Ann.  Cas.  868. 
255;  Avery  v.  Avery,  33  Kan.  1,  5  16.  Kempson  v.  Kempson,  63  N.  J. 
Pac.  418,  52  Am.  Rep.  523;  In  re  Eq.  783,  52  Atl.  360,  625,  92  A.  S.  E. 
Alderman,  157  N.  C.  507,  73  S,  E.  126,  682,  58  L.R.A.  484. 
39  L.R.A.(N.S.)  988  and  note;  Wilson 
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and  without  securing  a  bona  fide  residence  in  another  state  there 
secures  a  decree  of  divorce  from  his  wife  without  personal  service  of 
process  upon  her  within  the  limits  of  the  state  or  a  voluntary  appear- 
ance by  the  wife,  the  court  of  the  state  of  the  matrimonial  domicil 
may  at  the  suit  of  the  wife  enjoin  the  husband  from  setting  up  such 
divorce  in  bar  of  a  suit  by  her  for  a  divorce.*' 

XVIII.  Separatiok  Agrkkmentb 

Legality  of  Agreements  for  Separation 

344.  In  GeneraL — Under  the  early  English  common  law,  owing  to 
the  sanctity  attributed  to  the  marriage  relation,  both  the  ecclesiastical 
courts  and  the  law  judges  regarded  contracts  contemplating  the  living 
separate  and  apart  of  husband  and  wife,  whether  the  agreement  was 
for  a  separation  in  praesenti  or  in  futuro,  as  against  good  morals  and 
contrary  to  public  policy,  and  therefore  illegal.**  Later,  however,  a 
change  came  over  judicial  opinion  as  to  public  policy,  other  con- 
siderations arose,  and  people  began  to  think  that  after  all  it  might 
be  better  and  more  beneficial  for  married  people  to  avoid  in  many 
cases  the  expense  and  the  scandal  of  suits  of  divorce  by  settling  their 
differences  quickly  by  the  aid  of  friends  out  of  court,  although 
the  consequence  might  be  that  they  would  live  separately^  and 
that  was  the  view  carried  out  by  the  courts  when  it  became  once 
decided  that  separation  deeds  per  se  were  not  against  public  policy. 
It  may  be  stated  generally,  therefore,  that  such  agreements,  when 
they  contemplate  a  separation  in  prsesenti  or  the  continuance  of  an 
existing  separation  are  generally  upheld  by  the  courts,  both  in  Eng- 
land and  in  this  country,**  though  there  are  a  few  decisions  to  tht 

17.  Streitwolf  v.  Streitwolf,  181  U.  Winn  v.  Sanford,  148  Mass.  39,  18 
S.  179,  21  S.  Ct  553,  45  U.  S.  (L.  N.  E.  677,  1  L.R.A.  512  and  note; 
ed.)  807,  affirming  58  N.  J.  Eq.  563,  41  Bailey  v.  Dillon,  186  Mass.  244,  71 
Atl.  876,  43  Atl.  683,  78  A.  S.  R.  630.  N.  E.  538,  66  L.R.A.  427;  Emery  v. 

18.  Note:  12  Eng.  Rul.  Cas.  814.  Neighbour,  7  N.  J.  L.  142,  11  Am. 

19.  Walker  v.  Walker,  9  Wall.  743,  Dec.  541;  Buttlar  v.  Buttlar,  57  N.  J. 
19  U.  S.  (L.  ed.)  814;  McConneU  v.  Eq.  645,  42  AU.  755,  73  A.  S.  R.  648; 
McConneU.  98  Ark.  193,  136  S.  W.  Mercein  v.  People,  25  Wend.  (N.  Y.) 
931,  33  L.R.A.(N.S.)  1074;  In  re  Tay-  64,  35  Am.  Dec.  653;  People  v.  Mer- 
lor,  5  Ind.  Ter.  219,  82  S.  W.  727,  cein,  3  Hill  (N.  Y.)  399,  38  Am.  Dec. 
5  Ann.  Cas.  226;  Gaines  v.  Poor,  3  644;  Galusha  v.  Galusha,  116  N.  Y. 
Mete.  (Ky.)  503,  79  Am.  Dec.  559;  635,  22  N.  E.  1114,  15  A.  S.  R.  453, 
Waite  V.  MerrUl,  4  Greenl.  (Me.)  102,  6  L.R.A.  487;  Clark  v.  Fosdick,  118 
16  Am.  Dec.  238;  Carey  v.  Mackey,  N.  Y.  7,  22  N.  E.  1111,  16  A.  S.  R. 
82  Me.  516,  20  AU.  84,  17  A.  S.  R.  733,  6  L.R.A.  132  and  note;  Winter 
500,  9  L.R.A.  113  and  note;  Helms  v.  v.  Winter,  191  N.  Y.  462,  84  N.  E.  382, 
Franciscus,  2  Bland  (Md.)  544,  20  16  L.R.A.(N.S.)  710;  Barbee  v.  Arm- 
Am.  Dec.  402;  Page  v.  Trufant,  2  stead,  32  N.  C.  530,  51  Am.  Dec.  104; 
Mass.  159.  3  Am.  Dec.  41;  Fox  v.  Da-  Archbell  v.  Archbell,  158  N.  C.  408, 
vis,  113  Mass.  255,  18  Am.  Rep.  476;  74  S.  E.  327,  Ann.  Cas.  1913D  261: 
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contrary.**  A  fortiori,  there  is  no  objection  to  the  separation  agree- 
ment on  the  grounds  of  public  policy  if  at  the  time  there  was  an  actual 
separation  caused  by  the  misconduct  of  the  husband.*  Still  it  is  gen- 
erally held  immaterial  whether  the  separation  has  already  taken  place, 
or  is  to  take  place  immediately  after  the  agreement,  if  an  immediate 
and  continued  separation  was  contemplated  when  the  contract  was 
executed,  and  it  did  take  place  immediately.*  In  England  it  seems  to 
be  now  settled  that  an  agreement  for  separation  may  be  upheld  and 
enforced  even  where  there  are  no  circumstances  in  the  case  which 
would  support  a  decree  for  dissolution  of  marriage  or  judicial  separa- 
tion,* but,  while  a  similar  doctrine  has  been  propounded  in  this 
country,*  according  to  the  weight  of  authority  it  seems  that  there 
must  be  a  mo-ving  cause  for  the  separation  in  addition  to  the  mere 
mutual  volition  of  the  parties,  so  that  if  it  is  the  outcome  of  mutual 
caprice  only  or  of  a  reckless  disregard  of  the  obUgation  of  the  marital 
tie  the  courts  will  not  enforce  it.*  An  agreement  of  separation  by 
which  the  father  renounces  to  the  mother  his  right  to  the  custody  of 
the  children  is  not  necessarily  void  as  against  public  policy.*  Where 
husband  and  wife  have  separated  a  promise  by  the  husband  to  pay  ^ 
a  trustee  money  for  the  benefit  of  the  wife  in  consideration  of  her 
return  and  resumption  of  cohabitation,  has  been  held  illegal  as  being 
promotive  of  separation  of  husband  and  wife.'  So  also  it  has  been 
held  that  a  contract  by  a  husband  to  pay  his  wife  money  in  con- 
Henderson  V.  Henderson,  37  Ore.  141,  '  1.  Henderson  v,  Henderson,  37  Ore. 
60  Pac.  597,  61  Pac.  136,  82  A.  S.  R.  141,  60  Pac.  597,  61  Pac.  136,  82  A. 
741,  48  L:R.A.  766;  Lehr  v,  Beaver,  S.  R.  741,  48  L.R.A.  766. 
8  Watts  &  S.  (Pa.)  102,  42  Am.  Dec,  2.  Gaines  v.  Poor,  3  Mete.  (Ky.) 
271;  Singer's  Estate,  233  Pa.  St.  55,  503,  79  Am.  Dec.  559;  Fox  v.  Davis, 
81  Atl.  898,  Ann.  Cas.  1913 A  1326;  113  Mass.  255,  18  Am.  Rep.  476; 
Rolette  V.  Rolette,  1  Pin.  (Wis.)  370,  Clark  v.  Fosdick,  118  N.  T.  7,  22  N.  E. 
40  Am.  Dec.  782.  1111,  16  A.  S.  R.  733,  6  L.R.A.  132 

Notes:  90  Am.  Dec.  367;  83  A.  S.    (reviewing  earlier  authorities). 
R.   860;    60   L.R.A.   407;    12   L.R.A.       Note:  83  A.  S.  R.  862. 
(N.S.)  848;  6  Eng.  Rul.  Cas.  374,  375;       3.  Note:  12  Eng.  Rtd.  Cas.  814. 
12  Eng.  Rul.  Cas.  814.  4.  Emery  v.  Neighbour,  7  N.  J.  L. 

20.  Foote  V,  Nickerson,  70  N.  H.  496,  142,  11  Am.  Dee.  541. 
48  Atl.  1088,  54  L.R.A,  554,  explain-       6.  Archbell  v.  Archbell,  158  N.  C. 
ing  Sayles  v.  Sayles,  21  N.  H.  312,  53  408,  74  S.  E.  327,  Ann.  Cas.  1913D 
Am.  Dec  208  and  containing  an  ex-  261. 

haustive  review  of  the  early  English       Notes:  83  A.  S.  R.  866;  12  L.R.A. 
cases;  Hill  v.  Hill,  74  N.  H.  288,  67   (N.S.)  852. 

AtL  406,  124  A.  S.  R.  966,  12  L.R.A.  6.  People  v.  Mercein,  3  Hill  (N.  T.) 
(N.S.)  848  and  note;  Collins  v.  Col-  399,  38  Am.  Dec.  644;  Mercein  v.  Peo- 
lins,  62  N.  C.  153,  93  Am.  Dec.  606.  pie,  25  Wend.  (N.  Y.)  64,  35  Am. 
See  also  Rogers  v.  Rogers,  4  Paige  Dec.  653. 
(N.  Y.)  516,  27  Am.  Dec.  84;  Banm  Note:  90  Am.  Dec.  370. 
V.  Banm,  109  Wis.  47,  85  N.  W.  122,  7.  Copelaiid  v.  Boaz,  9  Baxt.  (Tenn.) 
83  A.  S.  R.  854,  53  L.R.A.  650.  223,  40  Am,  Rep,  89. 

Note:  93  Am.  Dec.  609. 
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sideration  of  faithfully  observing  and  performing  Hie  obligations 
imposed  upon  her  by  her  marital  relations  is  against  public  policy 
and  void.*  The  law,  however,  favors  the  settlement  of  controversies 
between  husband  and  wife,  and  the  compromise  of  contemplated  or 
pending  divorce  proceedings,  though  it  involves  the  payment  of 
money  for  the  benefit  of  the  wife,  is  not,  according  to  the  prevailing 
view,  regarded  as  violative  of  any  principle  of  public  policy.*  It  is 
the  general  rule  that  the  validity  of  a  contract  is  to  be  governed  by 
the  law  of  the  place  where  it  is  made;  ^*  and  it  has  been  held  that 
if  a  husband  and  wife  domiciled  in  one  state  enter  into  a  separation 
contract  while  temporarily  residing  in  another  state,  whereby  he 
agrees  to  pay  her  a  monthly  allowance  for  her  support,  such  contract 
will  be  enforced  in  the  latter  state  if  valid  under  its  laws  though  not 
valid  under  the  laws  of  the  state  of  their  domicil.** 

345.  Agreements  for  Future  Separation. — ^Agreements  contemplat- 
ing a  possible  voluntary  separation  in  the  future  are  placed  on  an 
entirely  different  footing,  according  to  the  ancient  and  modern  view 
both  in  England  and  in  this  country,  from  agreements  contemplating 
a  separation  in  praesenti,  and  it  is  generally  recognized  that  such 
an  agreement  made  either  before  or  after  marriage  is  invalid  as 
against  public  policy.**  The  invalidity  of  such  agreements  does  not 
rest  on  any  incapacity  of  the  husband  and  wife  to  contract  with  each 
other.*'  Thus,  in  an  early  case  a  deed  made  between  husband  and 
wife  and  a  third  person  as  trusty,  with  a  covenant  by  the  husband 
to  pay  such  third  person  an  annuity  in  case  the  wife  should  Uve 
separate  and  apart  from  her  husband  and  should  take  one  of  her 
children  to  reside  with  her,  was  held  void  as  being  a  deed  made  in 
contemplation  of  a  future  separation  at  the  pleasure  of  the  wife,  and 

8.  Miller  v.  Miller,  78  la.  177,  35  Dec.  84  and  note;  Mercein  v.  People, 
N.  W.  464,  42  N.  W.  641,  16  A.  S.  R.  25  Wend.  (N.  Y.)  64,  35  Am.  Dec. 
431.  653;  Galusha  v.  Galusha,  116  N.  Y. 

9.  Note:  60  L.R.A.  408.  635,  22  N.  E.  1114,  15  A.  S.  R.  453, 
See  supra,  par.  19.  6  L.R.A.  487;   Archbell  v.  Arehbell, 

10.  See  Conflict  of  Laws,  vol.  5,  158  N.  C.  408,  74  S.  E.  327,  Ann.  Cas. 
p.  931  et  seq.  1913D  261;  McEennan  v.  Phillips,  6 

11.  Carey  v.  Mackey,  82  Me.  516,  20  Whart.  (Pa.)  571,  37  Am.  Dec.  438; 
Atl.  84, 17  A.  S.  R.  500,  9  L.R.A.  113.  Durant  v.  Titley,  7  Price  577,  21  Rev. 

12.  Gaines  v.  Poor,  3  Mete.  (Ky.)  Rep.  773,  12  Eng.  Rul.  Cas.  811  and 
503,  79  Am.  Dec.  559  and  note;  Helms  note;  Cartwright  v.  Cartwright,  3  De  Q. 
V.  Franciscus,  2  Bland  (Md.)  544,  20  M.  &  G.  982,  22  L.  J.  Ch.  841, 10  Hare 
Am.  Dee.  402;  Fox  v.  Davis,  113  Mass.  630,  6  Eng.  Rul.  Cas.  368  and  note. 
255,  18  Am.  Rep.  476;  Appleby  v.  Notes:  83  A.  S.  B.  863;  12  L.R>A. 
Appleby,  100  Minn.  408,  111  N.  W.  (N.S.)  851. 

305,  117  A.  S.  R.  709,  10  Ann.  Cas.  13.  Cartwright  v.  Cartwright,  3  De 
563, 10  L.R.A.{N.S,)  590;  ffiU  v.  HiU,  G.  M.  &  G.  982,  22  L.  J.  Ch.  841,  10 
74  N.  H.  288,  67  Atl.  406,  124  A.  S.  Hare  630,  6  Eng.  Rul,  Cas.  368;  Dur- 
R.  966,  12  L.R.A.(N.S.)  848;  Rogers  ant  v.  Titley,  7  Price  577,  21  Rev. 
v.  Rogers,  4  Paige  (N.  Y.)  516,  27  Am.  Rep.  773,  12  Eng.  Rul.  Cas.  811. 
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therefore  contrary  to  the  policy  of  nuurriage.^*  An  agr^ment  for 
future  support  in  case  of  separation  has,  however,  been  sustained  as 
a  part  of  a  reconciliation  agreement.^' 

Formal  Requisites    , 

346.  In  GeneraL — Statutory  requirements  as  to  the  manner  of  exe- 
cution of  separation  agreements  must  be  complied  with.**  In  the 
absence  of  statute  the  agreement  need  not  be  in  writing.  Except 
when  lands  are  to  pass,  all  these  voluntary  separations,  agreements, 
and  provisions  may  be  made  by  parol,  or  by  writing  without  seal,  as 
well  as  by  deed,  and  will  have  precisely  the  same  efifect  in  either  way.*' 
Due  to  the  common  law  disability  of  husband  and  wife  to  contract 
with  each  other,  some  authorities  take  the  position  that  an  agreement 
for  separation  is  binding  only  when  entered  into  on  behalf  of  the 
wife  through  the  medium  of  a  trustee.**  According  to  the  better 
view,  however,  it  seems  that  so  far  as  regards  the  enforcement  of  the 
agreement  by  a  court  of  equity  it  is  immaterial  whether  the  contract 
is  directly  between  husband  and  wife  or  through  the  medium  of  a 
trustee  for  the  wife.  The  machinery  of  a  trustee  was  employed  merely 
to  avoid  the  difficulties  of  the  legal  doctrine  of  the  unity  of  person 
between  husband  and  wife,  and  if  the  trustee  refused  to  sue  to  enforce 
the  agreement  the  wife  was  permitted  to  do  so  in  equity-.**  Of  course 
where  the  common  law  incapacity  of  husband  and  wife  to  contract 
with  each  other  has  been  abrogated  by  statute  there  is  no  necessity 
of  a  trustee.*"    In  some  jurisdictions  the  statutes  expressly  authorize 

14.  Durant  v.  Titley,  7  Price  577,  21.  Notes:  12  A.  S.  R.  92;  83  A.  S.  R. 
Rev.  Rep.  773, 12  Eng.  Rul.  Cas.  811.  861;  60  L.R.A.  416;  12  L.R.A.(N.S.) 

16.  State  V.  Smith,  6  Qreenl.  (Me.)   851;  6  Eng.  Rul.  Cas.  375. 
462,  20  Am.  Dec.  324.  19.  Wallingsford  v.  Allen,  10  Pet. 

16.  ArcfabeU  v.  ArchbeU,  158  N.  C.  583,  9  U.  S.  (L.  ed.)  542;  Jones  v. 
408,  74  S.  E.  327,  Ann.  Cas.  1913D  Clifton,  101  U.  S.  225,  25  U.  S.  (L. 
261.  ed.)    908;   Carey  v.  Mackey,  82  Me. 

17.  Emery  v.  Neighbour,  7  N.  J.  L.  516,  20  Atl.  84,  17  A.  S.  R.  500,  9 
142, 11  Am.  Dec.  541.  L.R.A.  113;  Buttlar  v.  Buttlar,  57  N. 

Notes:  83  A.  S.  R.  867;  Ann.  Caa.  J.  Eq.  645,  42  AU.  755,  73  A.  S.  R. 

1913D  265;  12  Eng.  Rnl.  Cas.  814.  648;  ArchbeU  v.  Archbell,  158  N.  C. 

18.  Scherer  V.  Scherer,  23  Ind.  App.  408,  74  S.  E.  327,  Ann.  Cas.  1913D 
384,  55  N.  E.  494,  77  A.  S.  R.  437;  261  and  note;  McKennan  v.  Phillips, 
Helms  V.  Franciscus,  2  Bland  (Md.)  6  Whart.  (Pa.)  571,  37  Am.  Dec.  438; 
544,  20  Am.  Dec.  402;  Stephenson  v.  Lehr  v.  Bea\!er,  8  Watts  &  S.  (Pa.) 
Osborne,  41  Miss.  119,  90  Am.  Dee.  102,  42  Am.  Dee.  271. 

358   and  note,  overruled   on  another       Notes:  90  Am.  Dec.  369;  83  A.  S. 
point  by  Lessley  v.  Phipps,  49  Miss.  R.   864;    60   L.R.A.  415;    12    LJR.A.  " 
790;  Emery  v.  Neighbour,  7  N.  J.  L.   (N.S.)  850;  «  Eng.  Rul.  Cas.  375;  12 
142,  11  Am.  Deo.  541;  Rogers  v.  Rog-  Eng.  Rul.  Cas.  814. 
ere,  4  Paige  (N.  T.)  516,  27  Am.  Dec.       20.  Winter  v.  Winter,  191  N.  Y.  462, 
84;  Barbee  v.  Armstead,  32  N.  C.  530,  84  N.  E.  382,  16  L.R.A.(N.S.)  710. 
51  Am.  Dec.  404. 
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a  husband  and  wife  to  agree  in  writing  to  an  immediate  separation 
and  to  make  provision  for  ihe  support  of  either  of  them  during  such 
separation.*  But  they  are  subject  to  the  rules  applicable  to  contracts 
between  persons  in  confidential  relations  towards  each  other.*  Where 
under  agreement  for  separation  the  husband  places  money  in  the 
hands  of  trustees  for  the  sole  benefit  and  disposition  of  the  wife,  though 
the  articles  are  inoperative  as  such  on  account  of  the  trustees  never 
having  signed  them,  yet  if  the  wife  lives  apart  from  her  husband  on 
the  faith  of  the  agreement,  and  makes  a  testamentary  disposition  of  the 
money,  her  administrator  may  recover  the  same  from  the  trustees 
notwithstanding  the  husband's  objections.' 

'  347.  Consideration. — A  consideration  is  necessary  to  support  an 
agreement  of  a  husband  and  wife  to  live  separate  and  apart  and  for 
her  maintenance  and  support  and  the  settlement  of  their  property 
rights.*  Thus,  an  agreement  between  husband  and  wife  for  s^aration 
and  for  release  of  dower,  which  makes  no  provision  for  the  wife's 
maintenance  or  for  the  allotment  of  properCy  to  her,  has  been  held 
void  for  want  of  consideration.*  It  ha§  also  been  held  that  a  contract 
entered  into  between  husband  and  wife  who  are  living  apart  by  mutual 
consent,  whereby  he  agrees  to  pay  to  his  wife  a  certain  sum  each 
month  for  her  support,  is  without  consideration  and  cannot  be 
enforced.'  On  the  other  hand,  the  courts  have  found  little  difficulty 
in  discovering  a  consideration  where  the  articles  were  otherwise  valid.' 
Because  of  the  marriage  relation  the  husband  is  bound  to  support  his 
wife,  and  this  legal  obligation  is  said  to  constitute  the  basis  for  a 
settlement  of  their  affairs  and  for  the  making  of  an  agreement  by 
which  it  is  definitely  determined  how  much  he  is  obliged  to  con- 
tribute and  she  entitled  to  receive  from  him  for  her  support.*  A 
covenant  by  the  trustees  to  indemnify  the  husband  against  the  debts 
of  his  wife  is  considered  a  valuable  consideration.*  So  the  conveyance 
or  transfer  of  property  to  the  trustee  or  the  agreement  to  make  pay- 
ments to  him  for  the  benefit  of  the  wife  is  a  sufficient  consideration 
to  sustain  the  trustee's  agreement  to  indemnify  the  husband  from 
future  claims  on  behalf  of  the  wife.*'    The  husband  will  in  such 

1.  Noah's  Estate,  73   Cal.   583,  15   384,  55  N.  E.  494,  77  A.  S.  R.  437. 
Pac.  287,  2  A.  S.  R.  829.  7.  Note:  83  A.  S.  R.  867. 

Note:  83  A.  S.  R.  881.  8.  Galusha  v.  Galusha,  116  N.  Y. 

2.  Noah's  Estate,  73  Cal.  583,  15  635,  22  N.  E.  1114, 15  A.  S.  R.  453,  5 
Pae.  287,  2  A.  S.  R.  829.  L.R.A.    554.      See    also    PhiUips    v. 

3.  Emery  v.  Neighbour,  7  N.  J.  L.  Meyers,  82  111.  67,  25  Am.  Rep.  295. 
142,  11  Am.  Dec.  541.  Note:  83  A.  S.  R.  868. 

4.  In  re  Taylor,  5  Ind.  Ter.  219,  82  9.  Notes:  83  A.  8.  R.  868;  12  Eng. 
S.  W.  727,  5  Ann.  Cas.  226.  Rnl.  Gas.  814. 

Notes:  83  A.  S.  R.  867;  12  Eng.  10.  Gaines  v.  Poor,  3  Mete.  (Ky.) 
Rul.  Cas.  815.  503,   79   Am.   Dec.   559;    Galusha   v. 

5.  In  re  Taylor,  5  Ind.  Ter.  219,  82  Galusha,  116  N.  Y.  635,  22  N.  E.  1114* 
S.  W.  727,  5  Ann.  Cas.  226.  15  A.  S.  R.  453,  6  L.R.A.  487. 

6.  Scherer  v.  Scherer,  23  Ind.  App. 
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cases  be  bound  by  his  covenants  or  conveyances  to  the  troetee  for  the 
benefit  of  his  wife  and  the  trustee  will  be  bound  by  any  covenants 
entered  into  by  him  on  the  part  of  the  wife  to  indemnify  the  husband 
against  liability  for  her  support  or  for  her  debts  and  against  her 
claims  on  his  property.**  A  withdrawal  by  the  wife  of  pending  pro- 
ceedings for  a  divorce  or  judicial  separation  is  *  valuable  con- 
sideration.** 

Operation  and  Enforcement 

348.  In  General. — ^The  common  law  rule  that  a  married  woman 
could  not  sue  or  be  sued  alone  was  not  abrogated  by  the  fact  that 
under  agreement  she  was  living  separate  and  apart  from  her  hus- 
band.** As  a  general  rule  at  common  law  a  married  woman  could 
make  no  contract  binding  upon  her,  and  exceptions  to  the  rule  must 
be  created  by  positive  law.**  So  it  has  been  held  that  she  cannot 
release  or  convey  her  claims  on  her  husband's  estate  in  consideration 
of  a  separation  nor  bind  herself  by  the  covenants  of  her  trustee  in  a 
deed  of  separation.*'  On  the  other  hand  where  the  agreement  is 
entered  into  on  behalf  of  the  wife  through  the  medium  of  a  trustee 
and  she  accepts  the  provision  therein  made  for  her  future  support,  in 
full  discharge  of  her  husband's  liability  to  her  therefor,  it  has  been 
held  binding  upon  her  and  relieves  the  husband  from  further  liability 
to  her  for  her  future  support**  And  provisions  whereby  one  spouse 
relinquishes  his  or  her  interests  in  the  property  of  the  other,  both 
present  and  prospective,  if  just  and  equitable  asid  made  without 
coercion  or  undue  influence,  are  very  generally  enforced  in  equity.*' 
If  the  agreement  is  the  result  of  fraud  or  undue  coercion  on  the  part 
of  the  husband  it  is  not  binding  on  the  wife  and  may  be  set  aside  or 
avoided  at  her  instance  by  a  court  of  equity.**  But  as  in  case  of  other 
contracts  avoided  for  fraud  or  duress  the  agreement  must  be  annulled 
as  a  whole.  It  has  been  held  that  the  wife  could  not  maintain  a  suit 
to  have  the  agreement  set  aside  as  regards  the  provision  for  her 

11.  Stephenson  v.  Osborne,  41  Miss.      Note:  83  A.  S.  R.  869. 

119,  90  Am.  Dec.  358,  overruled  on  17.  McBreen  v.  MeBreen,  154  Mo. 

another  point  by  Lessley  v.  Phippa,  323,  55  S.  W.  463,  77  A.  B.  R.  758. 

49  Miss.  790.  Note:  83  A.  S.  R.  869. 

12.  Note:  12  £ng.  Rul.  Cas.  815.  See  Cubtest,  vol.  8,  p.  402  et  seq.; 

13.  Robinson  ▼.  Beyncdds,  1  Aikens  Doweb,  post,  par.  40  et  seq.,  as  to 
(Vt.)  174,  15  Am.  Dec.  673.  effect  of  agreements  releasing  curtesy 

14.  See  Husband  and  Wotb.  and  dower  rights. 

15.  Stephenson  v.  Osborne,  41  Miss.  18.  McConneU  v.  MeConnell,  98  Ark. 
119,  90  Am.  Dec.  358,  overroled  on  193,  136  S.  W.  931,  33  L.R.A.(N.S.) 
another  point  by  Lessley  v.  Phipps,  1074;  Johnson  v.  Johnson,  206  N.  Y. 
49  Miss.  790.  561,  100  N.  E.  408,  Ann.  Cas.  1914B 

16.  Galusha  ▼.  Galnsha,  116  N.  T.  407;  Bueter  v.  Bueter,  1  S.  D.  94,  4? 
635,  22  N.  E.  1114, 15  A.  S.  R.  453,  8  N.  W.  208,  8  L.R.A.  562. 

L.RJI.  487.  Note:  83  A.  S.  R.  870. 
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Boaintenance  and  support  and  a  larger  amount  awarded  her,  and  at 
the  same  time  preserve  the  agreement  in  so  far  as  it  provides  for 
separation.**  The  general  rule  is  that  separation  agreements  do  not 
bar  either  an  action  for  aUenation  of  affections  or  for  criminal  con- 
versation; but  in  some  cases  it  has  been  held  that  no  right  of  action 
exists  where  the  consortium  has  been  voluntarily  relinquished,  though 
it  seems  that  this  fact  should  be  considered  in  mitigation  of  damages 
rather  than  as  raising  a  bar  to  an  action.*"  As  heretofore  shown  the 
agreement  for  separation  is  not  necessarily  a  defense  to  an  action  for 
an  absolute  divorce  between  the  parties.* 

349.  Effect  on  Husband's  Liability  for  Wife's  Support  or  Burial. — 
If  the  husband  and  wife  part  by  consent  and  he  secures  to  her  a 
separate  maintenance  suitable  to  his  condition  and  circumstances  in 
life  and  pays  it  according  to  agreement,  he  is  not  answerable  even 
for  necessaries  furnished  her  by  a  third  person ;  •  this  rule  is  similar 
to  that  whereby  the  husband  is  relieved  from  such  liability  by  com- 
pliance with  an  order  for  alimony  in  the  wife's  suit  for  divorce.'  It 
has  been  held  immaterial  that  the  allowance  agreed  to  be  paid  by  the 
husband  is  insufficient  for  the  wife's  support,*  and  tiie  general  report 
of  the  separation  has  been  held  sufficient  to  give  the  creditor 
notice.'  On  the  other  hand,  the  mere  fact  that  husband  and  wife 
are  living  apart  by  agreement  or  consent  does  not  relieve  the  husband 
from  liability  to  support  his  wife*  or  for  necessaries  furnished  her 
by  a  third  person.'  And  it  has  been  held  that  where  the  agreement 
on  the  part  of  the  husband  to  pay  a  certain  sum  to  his  wife  or  provide 
her  with  a  separate  maintenance  was  not  reduced  to  writing  and 
there  was  no  evidence  of  a  payment  by  him  in  puisoanoe  of  ihe 
agreement,  he  was  Uable  for  necessaries.'  A  fortiori,  is  the  husband 
liable  for  the  necessaries  furnished  his  wife  during  their  sepaistion 
if  she  offers  to  return  and  he  refuses  to  receive  her  and  has  provided 

■    19.  Johnson  v.  Johnson,  206  N.  Y.  a  divoree  (m  the  liability  of  the  hna- 
561,  100  N.  E.  408,  Ann.  Cas.  1914B  band  for  the  support  of  his  wife. 
407.  4.  AUey  v.  Winn,  134  Mass.  77,  45 

20.  Note:  46  LJl.A.(N.8.)  1086.       Am.  Rep.  29l. 

1.  See  snpra,  par.  167.  6.  Baker  v.  Barney,  8  Johns.  (N.  Y.) 

2.  ADey  v.  Wmn,  134  Mass.  77,  45  72,  5  Am.  Dec.  326. 

Am.  Rep.  297;  Crittenden  v.  Schermer-  6.  Buttlar  v.  Bnttlar,  57  N.  J.  Eq. 

horn,  39  Mich.  661,  33  Am.  Rep.  440;  645,  42  Atl.  755,  73  A.  S.  R.  648. 

Baker  v.  Barney,  8  Johns.   (N.  Y.)  Note:  83  A,  S.  R.  872. 

72,  6  Am.  Dec  326.  7.  Labbe  v.  Abat,  2  La.  Ann.  653, 

Note:  83  A.  S.  R.  873.  22  Am.  Dec.  151;  Alley  v.  Winn,  134 

S.  Hare  v.  Gibson,  32  Ohio  St.  33,  Mass.  77,  45  Am.  Rep.  297;  Emery  v. 

30  Am.  Rep.  568.    See  also  Crittenden  Neighbour,  7  N.  J.  L.  1^  11  Am. 

V.  Behermerhom,  39  Mich.  661,  33  Am.  Dec.  541. 

Rep.  440;  Bennett  v.  O'Fallon,  2  Mo.  Note:  10  Am.  Dee.  468. 

69,  22  Am.  Dec.  440.  8.  Baker  v.  Barney,  8  Johns.  (N. 

See  supra,  par.  307,  as  to  effect  of  Y.)  72,  5  Am.  Det>.  326. 
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no  means  for  her  support.'  It  is  held  that  the  agreement  for  separa- 
tion does  not  relieve  the  surviving  husband  from  his  liability  for  Um 
burial  of  his  wife.*" 

350.  Liability  of  Surety. — ^As  a  general  proposition  the  liability  of 
a  guarantor  or  of  a  surety  is  limited  by  that  of  his  principal.  But  jto 
this  there  are  certain  exceptions.  Thus,  where  the  principal  is 
excused  from  liability  for  reasons  personal  to  himself  and  which  do 
not  affect  the  debt  he  has  incurred  or  the  promise  he  has  made,  the 
surety  would  not  be  entitled  to  the  benefit  of  this  excuse.  In  such 
case,  he  is  in  a  certain  sense  an  independent  promisor,  and  must  per- 
form his  promise.**  So,  where  in  pursuance  of  an  agreement  of 
separation  between  husband  and  wife  a  joint  and  several  bond  is 
given  by  the  wife  with  surety  conditioned  that  the  wife  shall  release 
dower  whenever  requested  and  make  no  further  claim  against  the 
husband  for  support,  eta,  it  has  been  held  that  the  surety  could  not 
set  up  in  defense  of  his  liability  on  the  bond  the  incapacity  of  the 
wife  to  bind  herself.*' 

351.  Rights  as  Surviving  Spouse. — The  agreement  of  separation 
between  husband  and  wife  does  not  necessarily  affect  the  rights  of  the 
one  as  the  surviving  spouse  in  the  estate  of  the  other.*'  Thus,  it  has 
been  held  that  the  wife  was  entitled  to  the  allowance  from  the  estate 
of  her  husband  given  by  the  statute  to  a  surviving  widow.**  Like- 
wise, a  husband  separating  from  his  wife  by  an  t^eement  itself  not 
enforceable  was  held  not  to  be  within  the  terms  of  a  statute  depriving 
the  husband  of  bis  interest  in  his  wife's  estate  where  he  willin^y 
abandons,  absents  himself  from,  or  neglects  to  support  his  wife  for  a 
certain  time.*'  By  a  prefer  agreement,  however,  it  seems  that  either 
spouse  may  relinquish  his  or  her  interest,  both  present  and  prospec- 
tive, in  the  property  of  the  other.*'  It  has  been  held  that  where  a 
wife  voluntarily  agrees  with  her  husband  for  separation,  and  for  a 
tDoney  consideration  releases  all  her  marital  claims,  receives  and 
enjoys  the  benefits  of  the  money  paid  for  her  support  during  the 

9.  Cunningham  r.  Irwin,  7  Serg.  &  Stephenson  t.  Osborne,  41  Miss.  110, 
R.  (Pa.)  247, 10  Am.  Dec.  458.  90  Am.  Dec.  358,  overruled  on  another 

10.  Note:  90  Am.  Dee.  370.  point  by  Lessley  v.  Phipps,  49  Miss. 

11.  See  Principal  and  Subett.  790. 

12.  Winn  v.  Sanford,  145  Mass.  302,  15.  Foote  v.   Nickerson,  70  N.  H. 
14  N.  E.  119,  1  A.  S.  R.  461;  Winn  496,  48  Atl.  1088,  54  L.R.A.  554. 

V.  Sanford,  148  Mass.  39, 18  N.  E.  677,  16.  In  re  Edelman,  148  Cal.  233,  82 
1  L.R.A.  512.  Pac.  962,  113  A.  S.  R.  231.    See  also 

13.  Jones  v.  Lamont,  118  Cal.  499,  Estate  of  Noah,  73  Cal.  583,  15  Pac. 
50  Pac.  766,  62  A.  S.  R.  251;  Stephen-  287,  2  A.  S.  R.  829. 

son  v.  Osborne,  41  Miss.  119,  90  Am.      Notes:  90  Am.  Deo.  367  et  seq.;  12 
Dec.  358  and  note,  overmled  on  an-  A.  S.  R.  92;  83  A.  S.  R.  878. 
ether  point  by  Lessley  v.  Phipps,  49       See  CvtenaY,  vol.  8,  p.  402  et  seq., 
Miss.  790.  and  Dowkb,  post,  par.  40  et  seq.,  as  to 

14.  In  re  Taylor,  5  Indian  Ter.  219,  effect  of  agreement  as  a  rdease  of  cur- 
82    S.    W.    727,   5    Ann.    Cas.    226;    tesy  or  dower  rights. 
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separation,  and  voluntarily  continues  to  live  apart  from  him  without 
any  attempt  to  set  aside  ihe  agreement  or  to  assume  again  the  marital 
relation  or  to  demand  further  means  for  her  separate  support,  she 
does  not  thereafter  constitute  a  member  of  the  immediate  family  of 
the  husband  so  as  to  be  entitled  to  an  allowance  for  her  maintenance 
out  of  his  estate,  under  a  statute  construed  to  contemplate  an  allow- 
ance to  the  surviving  widow  when  she  was  at  the  time  of  the  husband's 
death  a  member  of  his  immediate  family.*' 

352.  Conditions;  Liens. — There  is  no  implied  condition  in  a  sepa- 
ration agreement  that  the  wife  shall  remain  chaste.**  Hence  the 
fact  that  the  wife  has  not  remained  chaste  is  no  defense  to  an  action 
against  the  husband  on  the  agreement;  nor  will  a  conveyance  by 
the  husband  to  a  trustee  for  the  use  of  his  wife  on  the  execution 
of  articles  of  separation  be  set  aside  on  account  of  the  subsequent 
adultery  of  the  wife.**  And  it  has  been  held  that  the  agreement, 
so  far  as  it  is  binding  on  the  wife,  is  not  affected  by  the  subse- 
quent adultery  of  the  husband  and  the  act  of  the  wife  in  availing 
herself  of  his  wrong  as  a  ground  for  divorce.*"  Where  by  an  ante- 
nuptial settlement,  the  father  of  the  husband  conveyed  freehold 
hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife,  in 
trust  for  her  separate  use,  subject  to  a  proviso  whereby  it  was  declared 
that  if  a  separation  should  taJce  place  by  reason  of  any  disagreement 
between  the  husband  and  wife,  or  otherwise,  the  rents  and  profits 
should  from  the  time  of  such  separation  during  the  joint  lives  of  the 
husband  and  wife  be  paid  to  the  husband,  it  was  held  that  the  proviso 
was  in  the  nature  of  a  condition  and  not  of  a  limitation,  and,  being 
void  as  contrary  to  public  policy,  did  not  affect  the  other  provisions 
of  the  settlement.*  A  penalty  for  nonpayment  of  the  stipulated 
amounts  does  not  necessarily  constitute  liquidated  damages  but  may 
in  a  proper  case  be  declared  on  as  on  a  penal  bond.*  A  lien  on  all 
the  husband's  land  owned  by  him  during  life  is  created  by  a  pro- 
vision in  a  written  agreement  of  separation  stipulating  for  the  pay- 
ment to  the  wife  of  a  certain  amount  annually  and  that  the  payment 
of  such  sum  shall  be  a  continuing  obligation,  to  constitute  a  lien  on 
his  estate  during  his  lifetime  and  during  the  life  of  his  wife  after  his 
death.* 

17.  Estate  of  Noah,  73  Cal.  583,  15  635,  22  N.  E.  1U4, 15  A.  S.  R.  453,  6 
Pac.  287,  2  A.  S.  R.  829.  L.B.A.  487. 

18.  Oalnsha  v.  Galusha,  116  N.  T.  1.  Cartwright  ▼,  Cartwright,  3  De 
635,  22  N.  B.  1114,  15  A.  S.  R.  453,  G.  M.  &  G.  982,  22  L.  J.  Ch.  841,  10 
6  L.R.A.  487.  Hare  630,  6  Eng.  RuL  Cas.  368. 

Notes:  90  Am.  Dec.  370;  12  Eng.  2.  Carey  v.  Maekey,  82  Me.  516,  20 
Evd.  Cas.  815.  Atl.  84,  17  A.  S.  R.  500,  9  L.R.A.  113. 

19.  Note:  90  Am.  Dec.  370.  3.  Higgins  v.  Higgins,  121  CaL  487, 

20.  Galusha  v,  Galusha,  U6  N.  T.  53  Pac  1081,  66  A.  S.  R.  57. 
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353.  Enforcement.— From  an  eaiiy  date  courts  of  equity  assumed 
jurisdiction  to  enforce  separation  agreements  between  husband  and 
wife  by  which  the  husband  was  to  pay  a  certain  amount  for  the  wife's 
separate  maintenance.*  While  courts  of  equity  will  not  decree  the 
specific  performance  of  the  agreement  to  live  apart,  they  will  enforce 
the  payment  of  the  allowances  stipulated  in  such  instruments  to  be 
paid  by  the  husbtmd  to  his  wife,  and  other  covenants  entered  into 
by  him  in  consideration  of  the  separation.*  A  third  party  to  whom 
•the  payment  is  to  be  made  for  the  wife's  benefit  is  a  trustee  and  as 
such  entitled  under  the  code  practice  to  maintain  in  his  own  name 
an  action  to  enforce  the  trust.*  Where  the  trustee  refused  to  sue,  the 
wife  has  been  permitted  to  do  so.'  If  husband  and  wife  are  separated 
under  a  mutual  agreement  providing  for  the  monthly  payments  of 
money  by  him  for  her  separate  support  in  consideration  of  his 
becoming  possessed  of  her  property,  payments  accruing  under  such 
agreement  may  be  decreed  in  equity  on  behalf  of  the  wife  on  the 
ground  that  the  husband's  possession  of  her  property  for  the  pur- 
pose of  her  support  fastens  upon  him  the  duty  and  obligation  to 
maintain  her.  In  such  a  case  the  husband  may  be  required  to 
satisfy  out  of  the  income  of  his  business  and  property  any  deficiency 
arising  in  the  amounts  received  by  him  from  her  property, 
required  to  meet  his  agreed  monthly  payments  to  her.*  On  the 
question  whether  the  court  may  make  an  allowance  to  the  wife  for 
attorney  fees  in  an  action  based  on  a  separation  agreement,  the  cases  in 
this  country  are  not  in  accord.  According  to  the  prevailing  view 
such  an  allowance  cannot  be  made,'  though  in  England  and  in  some 
jurisdictions  in  this  country  the  pow«r  of  the  court  to  make  such  an 
allowance  is  upheld.** 

Termination 

354.  Death;  Bankruptcy. — Where  the  articles  of  separation  provide 
for  a  ^ecific  sum  for  the  maintenance  of  the  wife  during  her  life  it 
does  not  cease  on  the  death  of  the  husband.**  In  England  it  has 
been  hdd  that  an  obhgation  arising  under  a  separation  agreement 
whereby  the  husband  binds  himself  to  pay  his  wife  an  annuity  dur- 

4.  Bnttlar  v.  Buttlar,  57  N.  J.  Eq.  L.R.A.  132. 
645,  42  Atl.  755,  73  A.  S.  R.  648;  Al-       7.  Note:  12  Eng.  Rul.  Gas.  814. 
mond  ▼.  Almond,  4  Rand.  (Va.)  662,       8.  Battlar  v.  Buttlar,  57  N.  J.  Eq. 
15  Am.  Dec.  781.  645,  42  Atl.  755,  73  A.  S.  R.  648. 

Note:  83  A.  S,  R.  882.  9.  Johnson  ▼.  Johnson,  206  N.  T. 

6.  Stephenson  v.  Osborne,  41  Miss.  561,  100  N.  E.  408,  Ann.  Cas.  1914B 
119,  90  Am.  Dec.  358,  overruled  on  407  and  note. 

another  point  by  Lessley  v.  Phipps,  49       10.  Bueter  v.  Bueter,  1  S.  D.  94,  46 
Miss.  790.  N.  W.  208,  8  L.B.A.  562. 

6.  Clark  v.  Fosdiek,  118  N.  Y.  7,       Note:  Ann.  Cas.  1914B  410. 
22  N.  B.  1111,  16  A.  S,  R.  733,  6       11.  Note:  90  Am.  Dec.  370. 
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ing  her  life,  the  agreement  to  become  void  if  the  parties  resume 
cohabitation,  is  a  claim  provable  against  the  husband  in  bankruptcy 
proceedings  so  that  no  action  to  recover  under  the  agreement  can  be 
sustained  after  his  discharge.  The  theory  of  the  decision  is  that  such 
an  annuity  is  capable  of  being  estimated  at  the  time  of  bankruptcy 
proceedings."  In  this  country  the  question  has  not  been  directly 
adjudicated,  but  the  federal  supreme  court  has  held  in  a  somewhat 
analogous  case  that  a  divorced  wife  to  whom  her  husband  had  con- 
tracted to  pay  a  certain  amount  in  yearly  instalments  for  her  support,  • 
for  life  or  as  long  as  she  remained  unmarried,  could  recover  the 
amounts  due  prior  to  his  discharge  in  bankruptcy.  The  court  said 
that  as  the  contract  was  not  solely  dependent  on  the  life  of  the  wife 
but  was  to  cease  upon  her  remarriage,  it  was  not  within  the  purview 
of  the  national  bankruptcy  act  so  as  to  be  discharged,  owing  to  the 
innate  difficulty  if  not  impossibility  of  estimating  or  valuing  the 
particular  contingency  of  widowhood,  and  therefore,  that  such  obliga- 
tion was  not  provable  in  bankruptcy  and  the  bankrupt  was  not  released 
by  his  discharge.*' 

355.  Reconciliation. — An  offer  by  the  husband  to  resume  marital 
relations  with  his  wife  does  not  terminate  his  liability  under  the 
agreement  for  her  support,**  especially  where  the  agreement  contem- 
plates that  the  separation  is  to  continue  during  the  life  of  the  wife.** 
If  the  separation  does  not  take  place  the  agreement  entered  into  in 
contemplation  thereof  is  of  no  effect,**  and  reconciliation  immediately 
after  the  execution  of  the  deed  of  separation  takes  away  all  the  con- 
sideration for  the  settlements  therein.*'  So  it  was  held  at  an  early 
date,  and  is  now  well  established  as  a  general  rule,  that  a  separation 
agreement  is  terminated  for  every  purpose,  in  so  far  as  it  remains 
executory  and  contemplates  the  living  apart  of  the  spouses,  v.here  the 
parties  subsequently  become  reconciled  and  return  to  cohabitation.** 

12.  Victor  V.  Victor,  [1912]  1  K.  B.  17.  Kehr  v.  SmiUi,  20  Wall.  31,  22 

(Eng.)  247,  Ann.  Cas.  1912B  666  and  U.  S.  (L.  ed.)  313. 

note.  Note:  90  Am.  Dec.  369. 

18.  Dunbar  v.  Dnnbar,  190  U.  6.  18.  Jones  v.  Lamont,  118  Cal.  499, 

340,  23  8.  Ct  757,  47  U.  8.  (L.  ed.)  50  Pac.  766,  62  A.  S.  R.  251;  Gahisha 

1084.  V.  Galusha,  116  N.  T.  635,  22  N.  E. 

Note:  Ann.  Cas.  1912B  668.  1114,  15  A.  8.  R.  453,  6  L.R.A.  487; 

See  Alimony,  vol.  1,  p.  '872,  as  to  Zimmer  v.  Settle,  124  N.  T.  37,  26  N. 

the  effect  o£  discharge  of  husband  in  E.  341,  21  A.  S.  R.  638;  Archbell  v. 

bankruptcy   on   his  liability   for   ali-  Archbell,  158  N.  C.  408,  74  S.  E.  327, 

mony,  Ann.  Cas.  1913D  261;  In  re  Singer, 

14.  Buttlar  v.  Buttlar,  57  N.  J.  Eq.  23.3  Pa.  St.  55,  81  Atl.  898,  Ann,  Ca-s. 
645,  42  Atl.  755,  73  A.  S.  R.  648.  1913A  1326  and  note;  Ex  parte  TilK 

15.  Note:  90  Am.  Dec.  369.  man,  84  S.  C.  552,  66  S.  E.  1049,  26 

16.  Galusha  v.  Galusha,  116  N.  T.  L.R.A.(N.S.)  781. 

635,  22  N.  E.  1114, 15  A.  S.  R.  453,  6      Notes:  83  A.  S.  R.  875;  43  L.R.A. 
L.R.A.  487.  (N.S.)  1219;  12  Eng.  Rul.  Cas.  815. 

Note:  6  Eng.  Rul.  Cas.  375. 
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The  duration  of  the  leconciliation  is  immaterial.  If  there  is  an  inten- 
tion to  resume  permanently  the  marital  relation,  cohabitation  between 
husband  and  wife  after  the  making  of  the  agreement,  be  it  for  ever 
ao  short  a  time,  is  sufficient  to  anni2  the  agreement.^*  Thus,  if  after 
the  separation  in  pursuance  of  the  agreement,  the  wife  returns  for 
the  purpose  of  resuming  her  duties  and  privileges  as  a  married  woman 
and  is  received  by  the  husband  as  his  wife,  the  agreement  to  live 
separate  is  at  an  end  and  any  bond  given  for  her  separate  maintenance 
becomes  functus  officio.**  This  rule  has  been  applied  to  a  bond  given 
by  a  third  person  for  the  support  of  the  wife  during  her  separation 
from  her  husband,  though  ^e  reconciliation  was  only  partial,  con- 
asting  merely  of  the  wife's  return  and  resumption  of  membership 
in  the  husband's  family,  without  complete  restoration  of  the  conjugal 
relation.*  However,  it  is  not  subsequent  cohabitation  alone  which 
avoids  the  agreement,  but  the  intentional  renunciation  of  it  and  the 
reconciliation  of  the  parties  which  the  resumption  of  the  marriage 
relation  sometimes  evidences.*  There  is,  indeed,  well  considered  au- 
thority for  the  position  that  reconciliation  and  the  resumption  of 
marital  relations  do  not  necessarily  avoid  a  separation  agreement 
previously  made  by  the  parties;  such  effect  depending  on  the  question 
whether  the  provisions  of  the  contract  and  the  conduct  and  circum- 
stances show  an  intention  to  treat  the  agi'eement  as  no  longer  in  force. 
Such  reconciliation  and  resumption,  it  is  held,  do  not  warrant  the 
court  in  deeming  the  contract  avoided  any  further,  if  at  all,  than  its 
terms,  taken  in  connection  with  the  situation  and  conduct  of  the 
parties,  indicate  their  intention  to  avoid  it.*  It  seems  that  the  executed 
parts  of  the  agreement  settling  the  property  ri^ghts  of  the  parties 
are  not  affected  by  the  reconciliation.*  A  fortiori,  are  the  property 
arrangements  not  disturbed  by  a  reconciliation  under  a  written  agree- 
ment declaring  that  it  is  not  the  intention  of  the  parties  to  modify 
any  of  the  terms  of  the  original  separation  agreement  except  those 
providing  that  they  shall  live  .apart,  and  expressly  republishing, 
ratifying,  and  confirming  all  the  other  stipulations  in  the  original 
agreement.'  An  express  provision  in  the  articles  of  separation  that 
in  case  of  a  reconciliation  of  the  spouses  the -trust  created  for  the 
maintenance  of  the  wife  shall  remain  and  be  executed  in  like  manner 
as  if  they  continued  to  live  apart,  is  valid  and  prevents  reconciliation 

19.  Note:  Ann.  Cas.  1913A  1332.  4.  Dennis  v.  Perkins,  88  Kan.  428, 

20.  Note:  90  Am.  Dec.  369.  129  P«c.  165,  43  L.R.A.(N.S.)   1219 

1.  Zimmer  v.  Settle,  124  N.  T.  37, 26  and  note. 

N.  E.  341,  21  A.  S.  R.  638.  Note:  Ann.  Cas.  1913A  1333. 

2.  Note:  Ann.  Cas.  1913A  1332.  5.  In  re  Singer,  233  Pa.  St.  55,  81 

3.  Dennis  v.  Perkins,  88  Kan.  428.  Atl.  898,  Ann.  Cas.  1913A  1326. 
129  Pac.  165,  43  L.R.A.(N.S.)   1219 

and  note. 
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from  affecting  the  wife's  rights  in  the  trust.*  Where  the  agreement  is 
deemed  to  have  been  abrogated  by  the  reconciUation  the  subsequent 
abandonment  of  the  husband  by  the  wife  does  not  revive  the  bond  or 
the  legal  liability  of  the  husband  to  afford  her  a  separate  main- 
tenance.' 

356.  Effect  of  Divorce. — ^As  a  general  rule  provisions  in  the  separa- 
tion agreement  for  the  support  of  the  wife  during  life  are  not  abro- 
gated by  a  subsequent  absolute  divorce.*  Nor  has  the  court  in  award- 
ing alimony  any  power  to  abrogate  or  modify  such  a  provision  without 
the  consent  of  the  parties,"  though  it  has  been  held  that  a  release 
thereof  may  be  required  by  way  of  condition  in  the  decree  for  ali- 
mony and  that  the  amount  of  alimony  awarded  may  be  credited 
upon  the  amount  due  under  the  agreement  where  by  implication  from 
the  stipulations  of  the  parties  in  the  divorce  suit  this  clearly  appears 
to  have  been  their  intention,  especially  where  otherwise  injustice 
would  be  accomplished.**  It  has  also  been  held  that  statutory  author- 
ity to  modify  alimony  awards  **  does  not  warrant  the  vacation  at 
modification  of  the  terms  of  a  separation  agreement  which  have  been 
incorporated  in  a  subsequent  decree  of  divorce.^*  But  where  the 
agreement  provides  that  it  shall  terminate  on  divorce  the  court  may 
disregard  it  in  subsequent  divorce  proceedings.** 

«.  Walker  v.  Walker,  9  WaU.  743, 19  635,  22  N.  E.  1114, 15  A.  S.  R.  453,  6 

U.  S.  (L.  ed.)  814.  L.R.A.  487. 

7.  In  re  Singer,  233  Pa.  St.  55,  81  10.  Carey  v.  Mackey,  82  Me.  516,  20 
AU.  898,  Ann.  Cas,  1913A  1326.  AU.  84,  17  A.  S.  R.  500,  9  L.R.A.  113. 

Note :  90  Am.  Dec.  369.  11.  See  Auuomt,  vol.  1,  p.  946  et 

8.  Carey  v.  Mackey,  82  Me.  516,  20  seq. 

Aa.  84, 17  A.  S.  R,  500,  9  L.R.A.  113;  12.  Henderson  v.  Henderson,  37  Ore. 
Galusha  v.  Galusha,  116  N.  Y.  635,  22  141,  60  Pac.  597,  61  Pac.  136,  82  A. 
N.  E.  1114,  15  A.  S.  R.  453,  6  L.R.A.  S.  R.  741, 48  L.R.A.  766. 
487  and  note(  Clark  v.  Fosdick,  118  13.  Atherton  v.  Atherton,  155  N.  Y. 
N.  Y.  7,  22  N.  E.  1111,  16  A.  S.  R.  129,  49  N.  E,  933,  63  A.  S.  R.  650,  40 
733,  6  L.R.A.  132.  L..R.A.  291,  reversed  on  other  grounds, 

Notes:  90  Am.  Dec.  370;  83  A.  S.  181  U.  S.  155,  21  St.  Ct  544,  45  U.  S. 
R.  874.  (L.  ed.)  794. 

9.  Galusha  v.  Galusha,  116  N.  Y. 
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I.  Introductoey 

1.  Scope  of  Article. — ^This  article  treats  of  the  general  principles 
relating  to  domicil;  its  nature  and  elements;  the  status  of  various 
persons  such  as  married  women,  children,  insane  persons,  soldiers, 
sailors,  prisoners,  and  studei^  as  affecting  domicil;  intent  as  govern- 
ing its  establishment  or  change;  and  questions  touching  matters  of 
evidence  and  the  determination  of  domicil.  The  treatment  of  the 
present  subject  excludes  such  matters  as  relate  to  domicil  as  affecting 
the  jurisdiction  of  courts;*. the  eligibility  of  oflScers,*  jurors,'  or 
voters;  *  and  questions  of  domicil  as  incidental  to  the  right  to  home- 
stead clainuj  or  exemptions,'  the  status  of  corporations,'  and  all 
questions  relating  to  the  situs  of  property  as  distingui^ed  from  the 
domicil  of  its  owners.' 

2.  Definition;  General  Rule  as  to  Single  DomiciL — The  term  "dom- 
icil" in  its  ordinary  acceptation  means  a  place  where  a  person  lives  or 
has  his  home.  In  a  strict  legal  sense  that  is  properly  the  domicil  of 
a  person  where  he  has  his  true,  fixed,  permanent  home  and  principal 
establishment,  and  to  which  place  he  has,  whenever  he  is  absent,  the 
intention  of  returning.'  In  a  sense  domicil  is  synonymous  with 
home,'  or  residence,*"  or  "the  house  of  usual  abode."  **     It  is  a 

1.  See  Ck)OBT8,  vol.  7,  p.  1035  «t  597;  Fry's  Election  Case,  71  Pa.  St. 
seq.;  Divorce  and  Separation,  ante,  302, 10  Am.  Rep.  698;  Pearce  v.  State, 
par.  195-202  (jurisdiction  in  divorce  1  Sneed  (Tenn.)  63,  60  Am.  Dec.  1%; 
cases  as  affected  by  the  domicil  or  resi-  Anderson  v.  Estate  of  Anderson,  42 
deuce  of  the  parties).  Yt.  350,  1  Am.  Rep.  334;  Dignam  v. 

2.  See  PuBUO  OmcsRS.  Shaff,  51  Wash.  412,  98  Pac.  1113,  22 

3.  See  Jury.  L.R.A.(N.S.)  996  and  note;  White  v. 

4.  See  Elbctions,  post.  Tennant,  31  W.  Va.  790,  8  S.  E.  596, 

5.  See  Homestead.  13  A.  S.  R.  896;  Whicker  v.  Hume,  7 

6.  See  Corporations,  voL  7,  p.  139  H.  L.  Cas.  124,  28  L.  J.  Ch.  396,  4 
et  seq.,  as  to  domicil,  residence  or  place  Jar.  N.  S.  933,  9  Eng.  Rul.  Cas.  689 
of  business  generally;  id.  p.  194,  as  and  note. 

to   effect  of  interstate   consolidation ;       9.  De  la  Montanya  v.  De  la  Montan- 

id.  p.  32,  as  to  status  of  foreign  cor-  ya,  112  Cal.  101,  44  Pao.  345,  53  A. 

poration  as  a  person;  id.  p.  695,  as  to  S.  R.  165,  32  LJS..A.  82;  Langdon  v. 

residence  or  location  of  a  corporation  Doud,  6  Allen   (Mass.)   423,  83  Am. 

for  purpose  of  venue.  Dec.  641;  Borland  v.  Boston,  132  Mass. 

7.  See  generally,  ComrLicr  or  Laws,  89,  ^  Am.  Rep.  424;  Welch  v.  Whelp- 
vol.  5,  p.  924  et  seq.;  and  see  the  par-  ley,  62  Mich.  15,  28  N.  W.  744,  4  A.  S. 
ticular  titles,  as  for  example  Attach-  R.  810;  Hairston  v.  Hairaton,  27  Miss. 
MENT,  vol.  2,  p.  818  et  seq.,  etc.  704,    61    Am.    Dec.    530;    Aaderson 

8.  Holt  v.  Hendee,  248  lU.  288,  93  v.  Estate  of  Anderson,  42  Yt  350,  1 
N.  E.  749,  21  Ann.  Cas.  202  and  note;  Am.  Rep.  334;  White  v.  Tennant,  31 
Gilman  v.  Oilman,  52  Me.  165,  83  Am.  W.  Ya.  790,  8  S.  E.  596,  13  A.  S.  R. 
Dec.  502;  Ringgold  v.  Barley,  6  Md.  896. 

186,  59  Am.  Dec.  107  and  note;  Bor-      Note:  48  A.  S.  R.  711  et  seq. 
land  v.  Boston,  132  Mass.  89,  42  Am.      10.  Note:  21  L.R.A.(N.S.)  347. 
Rep.  424 ;   Hairston  v.  Hairston,  27       See  infra,  par.  3,  as  to  residence  dis- 
Miss.  704,  61  Am.  Dec.  530;  Hart  v.   tingdshed  from  domicil. 
Lindsey,  17  N.  H.  235,  43  Am.  Dec.       11.  Berryhill    v.    Sepp,    106   Minn. 
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fundamental  rule  that  every  man  is  deemed  to  have  a  domicdl  some- 
where/' that  he  can  have  but  one,**  and  that  until  another  is 
acquired  elsewhere  he  retains  the.  domicil  of  his  origin.**  Conse- 
quently one  domicil  cannot  be  lost  until  a  new  one  is  acquired,  and 
conversely  the  acquisition  of  a  new  domicil  ipso  facto  terminates  the 
old.*'  Questions  as  to  the  correspondence  or  difference  in  meaning 
between  the  terms  "residence"  and  "domicil"  are  referable  generally 
to  the  wording  and  purpose  of  the  statutes,  in  some  of  which  and 
for  certain  purposes  the  words  are  distinguished,  while  in  others  they 
are  regarded  as  synonymous." 

3.  Residence  Distinguished  from  Domicil. — ^It  is  customary  to  dis- 
tinguish between  residence  and  domicil,  on  the  ground  that  any  place 
of  abode  or  dwelling  place  constitutes  a  residence,  however  temporary 
it  may  be,  while  the  term  "domicil"  relates  rather  to  the  legal  resi- 
dence of  a  person  or  his  home  in  contemplation  of  law.  As  a  result 
one  may  be  a  resident  of  one  jurisdiction  although  having  a  domicil 
in  another.*'    For  example,  a  foreign  minister  actually  resides  and 

458,  119  N.  W.  404,  21  LJl.A.(N.S.)  (Pa.)  336,  2  Am.  Dec.  448:  SomerviUe 
344  and.note.  v.  SomerviUe,  5  Ves.  Jr.  750,  5  Rev. 

12.  De  la  Montanya  v.  De  la  Mon-  Rep.  155,  9  Eng.  Rul.  Cas.  729. 
tanya,  118  Cal.  101,  44  Pac  345,  53       See  infra,  par.  19,  as  to  temporary 
A.  S.  R.  165,  32  LbR.A.  82;  Mather  v.  absences  and  modifications  of  tbe  gen- 
Cunningham,  105  Me.  326,  74  Atl.  809,  eral  rale. 

18  Ann.  Cas.  692,  29  L.R.A.(N.S.)  16.  Desmare  v.  United  States,  93  U. 
761;  Borland  v.  Boston,  132  Mass.  89,  8.  605,  23  U.  8.  (L.  ed.)  959;  Onman 
42  Am.  Rep.  424;  Ayer  v.  Weeks,  65  v.  Oilman,  52  Me.  165,  83  Am.  Dec. 
N.  H.  248,  18  Atl.  1108,  23  A.  S.  R.  502;  Borland  v.  Boston,  132  Mass.  89, 
37,  6  L.RJ..  716;  Udny  v.  Udny,  L.  R.  42  Am.  Rep.  424;  Shepherd  v.  Cassi- 
1  H.  L.  Se.  441,  9  Eng.  Rul.  Cas.  day,  20  Tex.  24,  70  Am.  Dec.  372; 
782.  Anderson  v.  Estate  of  Anderson,  42 

Note:  Ann,  Cas.  1914B  484.  Vt.  350,  1  Am.  Rep.  334;   White  v. 

13.  Boyd  V.  Com.,  149  Ky.  764,  149  Tepnant,  31  W.  Va,  790,  8  S.  E.  596, 
S.  W.  1022,  Ann.  Cas.  1914B  481  and  13  A.  S.  R.  896. 

note,  42  LJIA.(N.S.)  580;  Mather  v.  Note:  9  Eng.  Rul.  Cas.  713. 

Cunningham,  105  Me.  326,  74  Atl.  809,  16.  See  infra,  par.  3,  4. 

18  Ann.  Cas.  692,  29  L;R.A.(N.S.)  17.  Yale    v.    West    Middle    School 

761;  Ayer  v.  Weeks,  65  N.  H.  248, 18  Dist.,  59  Conn.  489,  22  Atl.  295,  13 

Atl.  1108,  23  A.  S.  R,  37,  6  L.R.A.  L.R.A.   161   and  note;   Fitzgerald  v. 

716;  SomerviUe  v.  SomerviUe,  5  Ves,  Arel,  63  la.  104,  16  N.  W,  712,  18  N. 

Jr,  750,  5  Rev,  Rep.  155,  9  Eng,  Rul,  W.  713,  50  Am,  Rep,  733;  Boyd  v, 

Cas,  729.  Com.,  149  Ky.  764,  149  S.  W.  1022, 

14.  Boyd  v.  Com,,  149  Ky.  764, 149  Ann.  Cas.  1914B  481,  42  L,R,A,(N,S,) 
S.  W,  1022,  Ann.  Cas.  1914B  481  and  580,  stating  the  distinction  in  terms  of 
note,  42  L.R,A,(N.S.)  580;  Mather  v.  legal  residence  as  distinguished  from 
Cunningham,  105  Me.  326,  74  Atl.  809,  aetnal  residence;  Sudler  v.  Sadler,  121 
18  Ann.  Cas.  692,  29  Ii.R.A.{N.S,)  Md,  46,  88  AtL  26,  Ann,  Cas.  1913E 
761;  Borland  v,  Boston,  132  Mass.  89,  1191,  49  L.R.A.(N.S.)  860;  Frost  v. 
42  Am.  Rep.  424;  Ayer  v.  Weeks,  65  Brisbin,  19  Wend.  (N.  Y.)  11,  32  Am. 
N.  H.  248,  18  AU,  1108,  23  A.  S,  R,  Dec,  423  and  note;  Haggart  v.  Mor- 
37,  6  L,R.A,  716;  De  Meli  v,  De  Meli,  gan,  5  N,  Y,  422,  55  Am,  Dec,  350; 
120  N,  Y,  485,  24  N.  E.  996, 17  A.  S.  Raymond  v.  Leishman,  243  Pa.  St.  64, 
R.  652;  Desesbats  v.  Berqnier,  1  Binn.  89  Atl.  791,  Ann.  Cas.  1916C  780  and 
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is  personally  present  at  the  court  to  which  he  is  accredited,  but  his 
legal  habitancy  or  domicil  is  in  his  own  country.**  Domicil  does 
not  depend  upon  residence  alone,  but  upon  a  consideration  of  all 
the  circumstances  of  the  case.  That  a  person  stays  at  a  place  is  prima 
facie  evidence  that  he  is  domiciled  there;  but,  of  course,  such  fact 
may  be  explained,  and  the  presumption  arising  therefrom  rebutted.** 
"Residence,"  however,  as  a  legal  term,  is  something  more  than  the 
mere  actual  presence  in  a  locality,  even  where  it  is  not  equivalent 
to  domicil.  For  example,  a  mere  temporary  absence  of  a  few  weeks 
will  not  constitute  a  person  a  nonresident,  if  at  the  time  of  depart- 
ure there  was  an  intention  of  returning  at  the  expiration  of  that 
period;  nor  will  his  mere  presence  in  a  place  unaccompanied  with 
any  intention  to  remain  there  for  any  length  of  time  constitute  a 
residence.*"  The  distinction  between  the  terms  "residence"  and  "dom- 
icil" within  the  meaning  of  the  attachment  laws  is  set  forth  in 
another  portion  of  this  work.* 

4.  Residence  as  S3rnonymous  with  DomiciL — ^The  words  "resi- 
dence" and  "domicil"  are  at  times  used  synonymously.*  Illustrations 
of  the  convertible  use  of  these  terms  may  be  drawn  from  a  wide  range 
of  subjects,  as,  for  instance,  from  authorities  dealing  with  the  inter- 

'pretation  of  certain  statutes  relating  to  divorce,'  insolvency,*  taxa- 
tion,* minors,*  paupers,'  homestead  exemptions,*  and  testamentary 
cases.* 

II.  Nature  and  Acquisition  of  Domicil 

5.  In  General.^ — ^The  first  requisite  of  domicil  is  a  habitation,  place 
of  abode,  or  dwelling  place.  In  general  terms,  one  may  be  designated 
as  an  inhabitant  of  that  place  which  constitutes  the  principal  seat 

note,   L.R.A.   1915A   400;   Grant   v.       4.  Ayer  v.  Weeks,  65  N.  H.  248,  18 
Lawrence,  37  Utah  450,  108  Pac.  931,  Atl.  1108,  23  A.  S.  R.  37,  6  L.R.A. 
Ann.  Cas.  1912C  280  and  note;  State  716.    See  generally,  Insolvenct. 
V.  Allen,  48  W.  Va.  154,  35  S.  E.  990,       6.  State. v.  Shepherd,  218  Mo.  656, 
86  A.  S.  R.  29,  50  L.R.A.  284.  117  S.  W.  1169, 131  A.  S.  R.  568. 

Note:  32  Am.  Dec.  427.  Note:  32  Am.  Dec.  428. 

18.  See  Diplomatic  and  Consulab      See  generally.  Taxation. 
Officers,  ante,  p.  160.  6.  In  re  Henning,  128  Cal.  214,  60 

19.  Hairston  v.  Hairston.  27  Miss.  Pac.  762,  79  A.  S.  R.  43.  See  gener- 
704,  61  Am.  Dec.  530;  White  v.  Ten-  ally.  Infants. 

nant,  31  W.  Va.  790,  8  S.  E.  596,  13  7.  Warren  ▼.  Thomaston,  43  Me. 
A.  S.  R.  896.  406,  69  Am.  Dec.  69. 

20.  Note:  32  Am,  Dec.  427.  Note:  32  Am.  Dec.  429. 

1.  See  Attachment,  vol.  2,  pp.  818,  See  generally.  Poor  and  Poor  Laws. 
819.  8.  Chitty  v.  Chitly,  118  N.  C.  647, 

2.  Notes:  56  Am.  Dec.  532;  Ann.  24  S.  E.  517,  32  L.R.A.  394;  Hascall 
Cas.  1915C  783.  And  see  Divorce  v.  HafEord,  107  Tenn.  355,  65  S.  W. 
AND  Separation,  ante.  par.  208.  423,  89  A.  S.  R.  952.    See  generally, 

S.  King  v.  King,  74  N.  J.  Eq.  824,  Homestead. 
71  Atl.  687, 135  A.  S.  R.  731.  9.  Abd-ul-Messih  v.  Farra,  13  App. 
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of  his  residence,  of  his  business  pursuits,  connections,  attachments, 
and  of  his  political  and  municipfd  relations.  All  the  facta  and  cir- 
cumstances which  would  tend  to  fix  the  domicil  would  alike  tend 
to  establish  the  habitancy,  so  that  if  there  be  any  distinction  between 
the  terms  it  is  of  no  practical  importance.^**  Where  hia  family  lives 
is  prima  facie  a  man's  domicil.  Actual  residence,  however,  with 
the  purpose  and  intent  that  it  shall  be  legal  and  permanent,  fiuces 
the  domicil  without  regard  to  the  place  of  residence  of  the  family.** 
The  place  of  a  man's  dwelling  house  is  regarded  as  his  domicil,  in 
contradistinction  to  any  place  of  businees,  trade  or  oc(nipation;  and 
so  if  he  has  more  than  one  dwelling,  that  in  which  he  sleeps  or  passes 
his  nights  will  govern  on  the  question  as  to  which  is  his  domicil.*' 
The  mode  of  living  is  not  material;  that  is,  whether  the  living  is  at 
one's  own  house,  in  rented  quarters,  at  lodgings,  or  in  the  house  of  a 
friend.*'  Nor  is  the  length  of  residence  a  factor  where  the  act  and 
the  intention  to  acquire  a  domicil  concur.**  Of  course  long-contin- 
ued habitation  is  an  important  circimistance  in  determining  the  ques- 
tion of  domicil,  in  the  absence  of  other  evidence  showing  the  avowed 
intention;  but  no  definite  period  of  time  is  nec^^sary  to  create  a 
domicil,*'  unless  the  law  so  provides.*'  One  day  is  sufficient  pro- 
vided the  animus  manendi  exists,  and  it  has  even  been  held  that  in 
a  case  where  the  point  of  destination  is  not  reached,  domicil  may 
shift  in  itinere,  if  the  abandonment  of  the  old  domicil  and  the  set- 
ting out  for  the  new  are  plainly  shown.*'  The  habitation  need  not 
be  continuous  or  uninterrupted,  for  temporary  absences  do  not  affect 

Cas.  431,  57  L.  J.  P.  C.  88,  59  L.  T.  Am.  Dec.  142. 

N.  S.  106,  5  Eng.  Rul.  Cas.  771.  14.  Ayer  v.  Weeks,  65  N.  H.  248, 18 

Note:  32  Am.  Dec.  429.  Atl.  1108,  23  A.  S.  R.  37,  6  LJl.A, 

See  generally,  Ezkcdtobs  and  Ad-  716;  Watkinaon  v.  Watkinson,  68  N. 

HiKiSTRATORS.  J.  Eq.  632,  60  Atl.  931,  6  Ann.  Cas. 

10.  Lyman  v.  Fiske,  17  Pick.  (Mass.)  326,  69  L.R-A.  397;  Bradley  v.  Lowiy, 
231,  28  Am.  Dec.  293;  Viles  v.  Walt-  Speer's  Eq.  (S.  C.)  1,  39  Am.  Dec. 
ham,  157  Mass.  542,  32  N.  E.  901,  34  142;  White  v.  Tennant,  31  W.  Va.  790, 
A.  S.  R.  311;  Hart  v.  lindsey,  17  N.  8  S.  E.  596, 13  A.  S.  R.  896. 

H.  235,  43  Am.  Dec  597;  Harral  v.      Note:  48  A.  S.  R.  716. 

Harral,  39  N.  J.  Eq.  379,  51  Am.  Rep.       16.  Winans   v.   Winans,  205  Mass. 

17.  388,  91  N.  E.  394,  28  L.R.A.(N.S.) 

11.  Schlawig  T.  De  Peyster,  83  la.  992  and  note;  Hairston  v.  Hairston, 
323,  49  N.  W.  843,  32  A.  S.  R.  308,  27  Miss.  704,  61  Am.  Dec.  530;  Brad- 
13  L.R.A.  785;  Bradley  v.  Lowry,  ley  v.  Lowry,  Speer's  Eq.  (S.  C.)  1, 
Speer's  Eq.  (S.  C.)  1,  39  Am.  Dec.  39  Am.  Dec.  142. 

142;  Grant  v.  Lawrence,  37  Utah  450,  16.  Lowry  v.  Erwin,  6  Rob.  (La.) 

108  Pac.  931,  Ann.  Cas.  1912C  280;  192,  39  Am.  Dec.  556,  overruled  on  an- 

Anderson  v.  Estate  of  Anderson,  42  other  point  by  Dapny  v.  Bemias,  2  La. 

Vt.  350, 1  Am.  Rep.  334.  Ann.  509. 

12.  Anderson  v.  Anderson,  42  Vt.  17.  Winans  v.  Winans,  205  Mass. 
356, 1  Am.  Rep.  334.  388,  91  N.  E.  394,  28  LJl,A.(N.S.) 

13.  Fry's  Election  Case,  71  Pa.  St.  992;  White  v.  Tennant,  31  W.  Va. 
302,  10   Am.  Rep.   698;   Bradley   v.  790,  8  S.  E.  596, 13  A.  S.  R.  896. 
Lowry,  1  Speer's  Eq.  (S.  C.)  1,  39 
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the  domicil.*^  Notwithstaxiding  the  general  rule  that  the  place  of 
lodging  is  the  domidl,  in  some  jurisdictions  the  view  prevails  that 
the  domicil  of  a  single  man  with  no  family  connections  is  where  he 
boards  in  preference  to  where  he  lodges,  but  this  proposition  has 
been  objected  to  on  the  ground  that  it  should  make  no  difference 
that  one  has  no  family  and  that  his  "home"  is  but  a  room.  That 
room  is  as  truly  a  domicil  as  a  house.**  The  question  of  domicil 
sometimes  arises  where  one  goes  to  a  foreign  country  and  lives  in  a 
portion  of  that  country  which  is  by  treaty  still  governed,  in  some 
respects,  by  the  laws  of  the  country  of  the  pOTSon's  original  domicil. 
Where  a  citizen  of  a  civilized  country  goes  to  an  uncivilized  country, 
or  to  one  the  manners  and  customs  of  which  are  entirely  dissimilar 
to  those  of  his  domicil,  it  was  formerly  the  doctrine  in  England  that 
he  could  acquire  no  domicil  in  such  foreign  country.  This  doctrine 
has  never  found  foothold  in  this  country,  however,  and  seems  con- 
trary to  all  modem  tendencies.*? 

6.  Intent  as  to  Establishment  or  Change  of  Domicil. — Whether 
a  man  has  changed  his  residence  from  one  state  to  another,  so  as 
to  have  become  %  citizen  of  the  latter,  must  depend  very  largely 
upon  his  intention.  The  general  rule  is  that  domicil  is  changed  from 
one  place  to  another,  or  one  state  to  another,  only  by  the  abandon- 
ment by  a  person  of  his  first  place  of  domicil  with  the  intention  not 
to  return,  and  by  taking  up  his  residence  in  another  place  with  the 
intention  of  permanently  residing  in  that  place.  In  other  word*?,  to 
effect  a  change  of  residence  or  domicil,  there  must  be  an  actual  aban- 
•donment  of  the  first  domicil,  coupled  with  an  inteQtion  not  to  return 
to  it,  and  there  must  be  a  new  domicil  acquired  by  actual  residence  in 
another  place  or  jurisdiction,  with  the  intention  of  making  the  last 
acquired  residence  a  permanent  home ;  *  and  tiie  acts  of  the  person 

18.  Miller  V.  Sovereign  Camp  Wood-  L.R.A.  780;  Nugent  v.  Bates,  51  la. 
men  of  the  World,  140  Wis.  505,  122  77,  50  N.  W.  76,  33  Am.  Rep.  117; 
N.  W.  1126,  133  A.  S.  R.  1095,  28  Vanderpoel  v.O'Hanlon,  53  la.  246,  5 
LJl.A.(N.S.)  178;  Burlington  v.  N.  W.  119,  36  Am.  Rep.  216;  Routh 
Calais,  1  Vt.  385,  18  Am.  Dec.  691.  v.  Routh,  9  Rob.   (La.)  224,  41  Am. 

See  also  infra,  par.  19.  Dec.   326 ;   QraviUon  v.   Richards,  13 

19.  Warren  v.  Board  of  Registra-  La.  293,  33  Am.  Dec.  563;  Oilman  v. 
tion,  72  Mich.  398,  40  N.  W.  553,  2  GUman,  52  Me.  165,  83  Am.  Dec.  502; 
L.R.A.  203.  Mather  v.  Cunningham,  105  Me.  326, 

20.  Mather  v.  Cunningham,  105  Me.  74  Atl.  809,  18  Ann.  Cas.  692,  29 
326,  74  Atl.  809,  18  Ann.  Cas.  692,  29  L.R.A.(N.S.)  761;  Ringgold  v.  Bar- 
L.R.A.(N.S.)  761;  Abd-Ul-Messih  v.  ley,  5  Md.  186,  59  Am.  Dec.  107; 
Parra,  13  App.  Cas.  431,  57  L.  J.  P.  Viles  v.  Waltham,  157  Mass.  542,  32 
C.  88,  59  L.  T.  N.  S.  106,  5  Eng.  Rul.  N.  E.  901,  34  A.  S.  R.  311;  Hairston 
Cas.  771.  V.  Hairston,  27  Miss.  704,  61  Am.  Dec. 

1.  De  la  Montanya  v.  De  la  Montan-  530;  Hart  v.  Lindsey,  17  N.  H.  235,  43 
ya,  112  Cal.  101,  44  Pac.  345,  53  A.  Am.  Dec.  597;  New  York  Life  Ins., 
S.  R.  165,  32  L.R.A.  82;  In  re  New-  etc.,  Co.  v.  Viele,  161  N.  T.  11,  55  N. 
man,  124  Cal.  688,  57  Pac.  686,  45  E.  311,  76  A.  S.  R.  238;  Case  of  Mil- 
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must  oorreapond  with  such  purpose.'  On  a  question  as  to  loss  of 
domicU,  the  intent  to  return  or  the  animus  revertendi  is  of  equal 
importance  for  the  same  purpose.  Sometimes  the  intention  of  the 
person  has  been  definitely  expressed  and  can  be  proved  by  his  written 
or  spoken  declarations.  In  other  cases  the  conduct  has  been  such 
as  to  show  the  intention.  In  general,  all  the  circumstances  of  the 
particular  case  should  be  taken  into  consideration  in  determining 
the  person's  intention.  However  migratory  the  habitation  may  be, 
and  however  difficult  on  that  account  may  be  the  proof  of  the  intent 
to  remain,  yet  if  proved,  residence  combined  with  intention  to  remain 
will  constitute  domicil.*  But  intent  alone,  without  actual  residence, 
cannot  determine  the  domidl;*  and,  conversely,  a  domicil  once 
established  cannot  be  given  up  by  merely  intending  to  do  so,  and 
without  actual  removal.*  Therefore  one  who  has  resided  and  car^ 
ried  on  business  for  yean  in  one  jurisdiction  cannot  for  his  own 
purposes  insist  that  laa  domicil  is  in  another.  The  facts  may  belie 
the  expressed  intent  to  retain  a  domidl  actually  given  up.' 

7.  Matrimonial  Domicil;  General  Rule. — ^Following  the  rule  estab- 
lished at  common  law,  a  woman  on  her  marriage  loses  her  own  domi- 
cil and  acquires  that  of  her  husband; '  and  the  matrimonial  domicil 

let's  Estate,  3  Rawle  (Pa.)  312,  24  71  Atl.  687, 135  A.  S.  B.  731. 
Am.  Dec.  345;  Bradley  v.  Lowry,  See  infra,  par.  23,  as  to  the  admis-i 
Speer's  Eq.  (S.  C.)  1,  39  Am.  Dec  sibiUty  of  dedarations  as  to  intention. 
142;  Gravely  v.  Gravely,  25  S.  C.  1,  4.  Montgomery  v.  Lebanon,  111  Ky. 
60  Am.  Rep.  478;  Allen  v.  Thomason,  646,  64  8.  W.  509,  54  L.R.A.  914; 
11  Humph.  (Tenn.)  536,  54  Am.  Deo.  Lowry  v.  Erwin,  6  Rob.  (La.)  192, 
55 ;  Anderson  v.  Estate  of  Anderson,  39  Am.  Dec.  556,  overruled  on  another 
42  Vt.  350,  1  Am.  Rep.  334;  Dignam  point  by  Dup'uy  v.  Bemiss,  2  La.  Ann. 
V.  Sheff,  51  Wash.  412,  98  Pac.  1113,  509;  Ringgold  v.  Barley,  5  Md.  186,  59 
22  L.R.A.(N.S.)  996  and  note;  White  Am.  Dee.  107  and  note;  Stoddert  v. 
T.  Tennant,  31  W.  Va.  790, 8  S.  E.  596,  Ward,  31  Md.  562,  100  Am.  Dec.  83; 
13  A.  S.  R.  896;  Miller  v.  Sovereign  Grimestad  v.  Lofgren,  105  Minn.  286, 
Camp  Woodmen  of  the  World,  140  117  N.  W.  515,  127  A.  S.  E.  566,  17 
Wis.  505,  122  N.  W.  1126,  133  A.  S.  L.R.A.(N.S.)  990 ;  Fry's  Election  Case, 
R.  1095,  28  L.R.A.(N.S.)  178;  Dux-  71  Pa,  St.  302, 10  Am.  Rep.  698;  Tur- 
stad  V.  Dnxstad,  17  Wyo.  411, 100  Pac.  ner  v.  Turner,  87  Vt.  65,  88  Atl.  3,  47 
112,  129  A.  8.  R.  1138;  Whicker  v.  L.RA.(N.S.)  505. 
Hume,  7  H.  L.  Cas.  124,  28  L.  J.  Gh.  Notes:  48  A.  S.  R.  714;  62  A.  S.  R. 
396,  4  Jut.  N.  S.  933,  9  Eng.  Rul.  Cas.  462;  56  LJRA.  62;  28  L.R.A.(N.S.) 
689  and  note.  992;  Ann.  Gas.  1914B  484  et  seq. 

Notes:  56  Am.  Dec  582;  28  L.R.A.  6.  People  v.  Turpin,  49  Colo.  23^ 
(N.S.)  992;  Ann.  Cas.  1914B  484  et  112  Pac.  539,  Aim.  Cas.  1912A  724, 
seq.  33  L.B.A.(N.S.)  766  and  note;  Stod- 

2.  Lyman  v.  Piske,  17  Pick.  (Mass.)  dert  v.  Ward,  31  Md.  662,  100  Am. 
231,  28  Am.  Dec.  293;  Grimestad  v.  Dec.  83. 

Lofgren,  105  Minn.  286,  117  N.  W.      6.  Diekinaon  v.  BrooUinc,  181  Mass. 
515,  127  A.  S.  R.  566  and  note,  17  195,  63  N.  E.  381,  92  A.  8.  R.  407. 
L.R.A.(N.S.)  990.  7.  Barber  v.  Barber,  21  How.  582, 

Note:  48  A.  S.R.  715.  16  U.  S.  (L.  ed.)  236;  Harrison  v. 

8.  King  V.  King,  74  N.  3.  Eq.  824,  Harrison,  20  Ala.  829,  56  Am.  Dec 
•  543  ' 
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is  presomed  to  be  that  of  the  husband  at  the  time  of  the  mairiag^.* 
In  general,  this  rule  governs  no  matter  where  the  wife  actually 
resides.'  Under  this  rule  it  has  been  held  that  in  a  suit  for  divorce 
based  on  the  ground  of  a  wife's  desertion  of  her  husband,  the  legal 
fiction  that  a  wife's  domicil  follows  that  of  her  husband  gives  juris- 
diction to  the  court  of  a  state  to  which  the  husband  had  removed 
and  in  which  he  had  resided  for  the  time  required  by  the  statute, 
although  the  marriage  took  place  and  the  desertion  arose  in  the 
state  in  which  the  wife  continued  to  reside.*'  However,  a  man 
cannot  change  the  matrimonial  domicil  by  abandoning  his  wife  and 
going  into  another  state  to  reside.**  Though  the  husband  has  the 
legal  right  to  determine  the  place  of  abode  of  the  family,  and  the 
wife  must  submit  to  his  decision,  this  power  must  be  exercised  in 
a  reasonable  and  just  manner.  It  cannot  be  exercised  arbitrarily, 
nor  used  as  a  means  of  procuring  a  dissolution  of  the  marital  reUr 
tion.**  On  the  death  of  the  husband  the  power  of  the  wife  to  acquire 
her  own  domicil  is  revived.** 

227;  Stronse  v.  Leipf,  101  Ala.  433, 14  713,  52  A.  S.  E.  479;  Harding  v.  Al- 

So.  667,  46  A.  S.  E.  122,  23  LJl.A.  den,  9  Greenl.  (Me.)  140,  23  Am.  Dec 

622;  Jenness  t.  Jenness,  24  Ind.  355,  549;  Mailer  v.  Hilton,  13  La.  Ann.  1, 

87  Am.  Dec.  335;  Parrett  ▼.  Palmer,  71  Am.  Dee.  504  and  note;  Hairston 

8  Ind.  App.  356,  35  N.  E.  713,  52  A.  v.  Haiiston,  27  Miss.  704,  61  Am.  Dec 

S.  E.  479;  Benton's  Succession,  106  530;  Hicks  v.  Skinner,  71  N.  C.  539, 

La.  494,  31  So.  123,  59  L.E.A.  135;  17  Am.  Eep.  16;  Dougherty  v.  Snyder, 

Harding  v.   Alden,   9   Greenl.    (Me.)  15  Serg.  &  R.  (Pa.)  84,  16  Am.  Dec 

140,  23  Am.  Dec  549;  Kapigian  v.  520 ;  Hascall  v.  Hafford,  107  Tenn.  355, 

Minassian,  212  Mass.  412,  99  N.  E.  65  S.  W.  423,  89  A.  S.  E.  952;  Whit« 

264,  Ann.  Cas.  1913D  535,  holding  that  v.  Foote  Lumber,  etc,  Co.,  29  W.  Ya. 

divorce  is  determined  by  the  law  of  the  385,  1  S.  E.  572,  6  A.  S.  E.  650; 

domicil   of   the   parties;    Hairston   v.  Harvey  v.  Famie,  8  App.  Cas.  43,  52 

Hairston,  27  Miss.  704,  61  Am.  Dec  L.  J.  P.  33,  48  L.  T.  N.  S.  273,  31  W. 

530;  Dougherty  v.  Snyder,  15  Serg.  E.  433,  5  Bug.  Eul.  Cas.  703;  Dolphin 

&E.  (Pa.)  84, 16Am.Dec520;Shreck  v.  Eobins,  7  H.  L.  Cas.  390,  29  L.  J. 

V.  Shreck,  32  Tex.  578,  5  Am.  Rep.  P.  &  M.  11,  5  Jur.  N.  S.  1271,  9  Eng. 

251;  Harvey  v.  Famie,  8  App.  Cas.  Rul.  Cas.  714. 

43,  52  L.  J.  P.  33,  48. L.  T.  N.  S.  273,  Note:  84  A.  S.  R.  27. 

31  W.  R.  433,  5  Eng.  Rul.  Cas.  703.  10.  Loker  v.  Gerald,  157  Mass.  42, 

Note:  84  A.  S.  R.  27;  and  see  85  31  N.  E.  709,  34  A.  8.  R.  252,  16 

A.  S.  R.  558  note,  as  to  the  effect  of  L.E.A.  497  (but  see  the  note  as  to  the 

dcHnicil   and   changes   therein   cm   the  ccmflict  of  authorities  on  this  point), 

property  rights  of  husband  and  wife  See  infra,  par.  8,  as  to  exception  to 

and  on  their  power  to  contract.    See  the  role  in  divorce  cases;  and  as  to 

also  COHFLiCT  or  L&ws,  vol.  5,  p.  1007  jurisdiction  generally,  see  Goubts,  voL 

et  seq.;  and  generally,  Husband  akd  7,  p.  1035  et  seq. 

Wife.  11.  Haddock  v.  Haddock,  201  U.  B. 

8.  Parrett  t.  Palmer,  8  Ind.  App.  562,  26  8.  Ct.  525,  50  U.  8.  (L.  ed.) 
356,  35  N.  E.  713,  62  A.  8.  B.  479.  867,  5  Ann.  Cas.  1  and  note;  State  v. 

Note:  85  A.  8.  E.  558.  Morse,  31  Utah  213,  87  Pac  705,  7 

9.  Barber  t.  Barber,  21  How.  582,  L.EA.(N.S.)  1127  and  note. 

16  U.  8.  (L.  ed.)  226;  Beard  v.  Knox,      12.  Hall  v.  Hall,  69  W.  Va.  176>  71 
5  Cal.  252,  63  Am.  Dee.  125;  Parrett  8.  E.  103,  34  L.R.A.(N.S.)  758. 
T.  Palmer,  8  Ind.  App.  356,  35  N.  E.      13.  Sndler  ▼.  Sadler,  121  Md.  4$, 
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8.  Exceptions  to  General  Rule  Governing  Matrimonial  Domicil. — 

The  general  rule  that  to  effect  a  change  of  domicil  not  only  must 
the  residence  or  the  place  chosen  for  a  new  domicil  be  actual  but  to 
the  fact  of  residence  must  be  added  the  animus  manendi  or  intent  to 
remain,**  is  a  principle  often  invoked  and  applied  in  divorce  cases 
commenced  in  a  new  domicil.**  Under  modem  laws  it  is  clear  that 
many  exceptions  to  the  rule  that  the  domicil  of  the  wife  is  deter- 
mined by  that  of  her  husband  must  obtain.  Accordingly,  the  wife 
may  acquire  another  and  separate  domicil  from  that  of  her  husband 
where  the  theoretical  unity  of  husband  and  wife  is  dissolved,  as  it 
is  by  the  institution  of  divorce  proceedings;  **  or  where  the  husband 
has  given  cause  for  divorce;  *'  or  where  there  is  a  separation  of  the 
parties  by  agreement,**  or  a  permanent  separation  due  to  desertion 
of  the  wife  by  the  husband  or  attributable  to  cruel  treatment  on  the 
part  of  the  husband ;  *•  or  where  there  has  been  a  forfeiture  by  the 
wife  of  the  benefit  of  the  husband's  domicil.*®  Where,  however,  th«» 
wife  lives  separate  and  apart  from  her  husband  without  sufficiem 
cause,  she  cannot  acquire  a  separate  and  distinct  domicil.  In  such 
case  the  general  rule  governs,  and  the  wife's  domicil  is  the  same  a& 

88  Atl.  26,  Ann.  Caa.  1913E  1191  and   St.  308,  1  Am.  Rep.  414;  Bnchhok  t. 

note,  49  L.R.A.(N.S.)  860.  Buchholz,  63  Wash.  213,  115  Pac.  88, 

14.  See  Eupra,  par.  6.  Ann.  Cas.  1912D  395  and  note;  Carty 

IB.  Bra<lfield  v.  Bradfield,  154  Mich.   v.  Carty,  70  W.  Va.  146,  73  S.  E.  310, 

115,  117  N.  W.  588,  129  A.  S.  R.  468  38  L.R.A.(N.S.)  297  and  note;  Dux- 

and  note;  Magowan  v.  Magowan,  57  stad  v.  Duxstad,  17  Wyo.  411, 100  Pac. 

N.  J.  Eq.  322,  42  Atl.  330,  73  A.  S.  E.  112,  129  A.  S.  R.  1138. 

645.  Notes :  84  A.  S.  E.  28, 30 ;  Ann.  Cas. 

And  see  Divorce  akd  Sepabatiok,  1912D  399  et  seq. 

ante,  par.  210.  And  see  Divorce  Ain>  Sepabatioit, 

16.  McGrew  ' .  Mutual  Ldfe  Ins.  Co.,  ante,  par.  195  et  seq. 

132  Cal.  85,  64  Fac.  103,  84  A.  S.  R.  In  England  the  ancient  and  rigid 

20  and  note;  Jenness  v.  Jenness,  24  role  of  the  common  law  that  the  dom- 

Ind.  355,  87  Am.  Dec.  335.  icil  of  the  husband  is  the  legal  domicil 

Note:  Ann.  Cas.  1912D  399.  of  the  wife  is  apparently  without  ez- 

17.  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  ceptions.  Ann.  Cas.  1912D  400,  note. 
407,  21  Am.  Dec.  742;  Succession  of  18.  Note:  84  A.  S.  R.  28. 
Benton,  106  La.  494,  31  So.  123,  59  19.  Watertown  v.  Greaves,  112  Fed. 
LJt.A.  135  and  note;  Wilcox  v.  Nixou,  183,  50  C.  C.  A.  172,  56  LJI.A.  865; 
115  La.  47,  38  So.  890,  112  A.  S.  R.  Jenness  ▼.  Jenness,  24  Ind.  355,  87 
266;  HarcUng  ▼.  Alden,  9  Greenl.  Am.  Dec.  335;  McClintock  v.  McCIin- 
(Me.)  140,  23  Am.  Dec.  549;  Harteau  tock,  147  Ky.  409,  144  S.  W.  68,  39 
V.  Harteau,  14  Pick.  (Mass.)  181,  25  LJl.A.(N.S.)  1127;  Harding  y.  Alden, 
Am.  Dec.  372;  Frary  v.  Frary,  10  N.  9  Greenl.  (Me.)  140,  23  Am.  Dec  549; 
H.  61,  32  Am.  Dec.  395;  Atherton  ▼.  Jones  v.  Layne,  144  N.  C.  600,  57  S.  E. 
Atherton,  155  N.  T.  129,  49  N.  E.  933,  372, 11  L.R.A.(N.S.)  361. 

63  A.  S.  R.  650  and  note,  40  L.R.A.      Notes:  84  A.  S.  R.  28,  29;  Ann.  Cas. 
291,  reversed   on   another   point   by  1912D  398,  399. 

181  U.  S.  155,  21  S.  Ct  544,  45  U.       20.  Prater  v.  Prater,  87  Tenn.  78, 
S.  (L.  ed.)  794;  Reel  v.  Elder,  62  Pa.  9  S.  W.  361, 10  A.  S.  R.  623. 
R.  C.  L.  Vol.  IX.— 35.  545 


Digitized  by 


Google 


f  9  DOMICIL  9  R.  C.  L. 

that  of  the  husband.*  After  divorce,  a  wife  is  at  liberty  to  choose 
her  own  domicil,  and,  therefore  if  parties  living  in  one  state  are 
divorced,  and  the  man  removes  to  another  state  and  establishes  a 
domicil  there,  while  the  woman  remains  in  the  former  state,  they 
become  citizens  of  different  states,  and  the  woman  may  maintain  an 
action  against  the  man  in  the  federal  courts  of  the  state  of  his  domicil 
on  account  of  such  difference  of  citizenship.*  Under  the  common 
law  rule  while  the  marriage  relation  exists  a  wife  cannot  be  a  citizen 
of  a  state  different  from  that  in  which  her  husband  resides,  so  as  to 
enable  her  to  sue  in  the  United  States  courts.* 

9.  Voluntary  Separation,  or  Separation  without  Cause. — ^In  cases 
of  voluntary  separation  a  wife  living  separate  and  apart  from  her 
husband  may,  as  a  rule,  establish  an  independent  residence.  Thus 
where  there  is  a  permanent  separation  between  husband  and  wife, 
he  contending  that  she  deserted  him,  and  she  that  he  declared  his 
purpose  not  to  live  with  her  if  she  went  to  a  particular  place,  they 
at  that  time  living  elsewhere,  her  residence  no  longer  follows  his, 
and  she  may  thereafter  acquire  a  residence  in  a  state  other  than  that 
of  her  husband.*  Even  where  a  divorce  has  not  been  contemplated, 
where  there  has  been  a  mutual  abandonment  of  the  marriage  rela- 
tion so  that  every  purpose  of  the.  marriage  is  destroyed,  the  reason 
for  the  rule  that  the  husband  can  fix  the  family  domicil  ceases,  and 
the  wife  is  at  liberty  to  establish  a  separate  domicil  for  all  purposes.* 
As  a  result  of  such  separation  the  wife  may  forfeit  her  right  to  the 
benefit  of  her  husband's  domicil.  For  example,  if  she  absents  herself 
under  circumstances  amounting  to  a  wrongful  abandonment  of  her 
husband  and  resides  in  another  state,  she  may  be  precluded  from 
asserting  a  homestead  right  in  his  estate,'  but  not,  however,  if  he 
wrongfully  drives  her  away.'  In  a  case  where  a  wife  is  living  sep- 
arate and  apart  from  her  husband  without  sufficient  cause,  the  rule 
is  that  his  domicil  is  in  law  her  domicil  and  she  cannot  acquire  a 

1.  See  infra,  par.  9.  181,  26  Am.  Dec.  372;  Hunt  v.  Hunt, 

2.  Note:  84  A.  S.  R.  32.  As  to  the  72  N.  Y.  217,  28  Am.  Rep.  129;  Ather- 
jurisdiction  of  the  federal  courts  on  ton  ▼.  Atherton,  155  N.  T.  129,  49  N. 
the  ground  of  diversity  of  citizenship,  E.  933,  63  A.  S.  R.  650^  40  L.R-A..  291, 
see  UmTED  States  Courts.  reversed  on  another  point  by  181  U.  S. 

3.  Dougherty  v.  Snyder,  15  Serg.  &  155,  21  S.  Ct.  544,  45  U.  S.  (L.  ed.) 
R.  (Pa.)  84,  16  Am.  Dee.  520.  794;  Prater  v.  Prater,  87  Tenn.  78,  9 

4.  Note:  84  A.  S.  R.  27.  S.  W.  361, 10  A.  S.  R.  623;  Buchholz 

5.  Watertown  v.  Greaves,  11^  Fed.  v.  Buchholz,  63  Wash.  213,  115  Pac 
183,  50  C.  C.  A.  172,  56  L.RA.  865;  88,  Ann.  Cas.  1912D  395  and  note. 
Tolen  V.  Tolen,  2  Blackf.  (Ind.)  407,      See  contra.  Hood, v.  Hood,  11  Allen 
21  Am.  Dec.  742;  Jenness  v.  Jenness,  (Mass.)  196,  87  Am.  Dec.  709. 

24  Ind.  355,  87  Am.  Dee.  335;  Wilcox       6.  Prater  v.  Prater,  87  Tenn.  78,  9 
V.  Nixon,  115  La.  47,  38  So.  890,  112  S.  W.  361, 10  A.  S.  R.  623. 
A.  S.  R.  266;  Harding  t.  Alden,  9       7.  Succession    of    Christie,    20    La. 
Greenl.  (Me.)  140,  23  Am.  Dec.  549;,  Ann.  383,  96  Am.  Dec.  411. 
Harteau  v.  Harteau,  14  Pick.  (Mass.) 
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separate  domicfl.'  Moreover,  a  separate  doiuicil  cannot  be  acquired 
by  her  where  the  separation  is  due  to  the  infirmity  of  her  husband, 
and  wbwe,  because  thereof,  he  is  placed  in  an  institution  with  the 
purpose  in  mind  of  receiving  added  care  and  attention  during  the 
remainder  of  his  lifetime.' 

10.  Minors — ^In  General. — ^It  is  a  general  rule  that  aa  infant  cannot 
of  his  own  volition  acquire  a  domicil.**  It  is  also  a  well-established 
rule  that  the  domicil  of  every  person  at  his  birth  is  the  domicil  of 
the  person  on  whom  he  is  legally  dependent,  whether  it  is  at  th» 
place  of  birth  or  elsewhere;  ^^  and  so  the  domicil  of  the  father  is  in 
legal  contemplation  the  domicil  of  his  minor  children.*'  If  the  par- 
ents change  their  domicil,  that  of  the  minor  necessarily  follows  it,** 
though  there  is  authority  to  the  effect  that  in  order  to  change  the 
child's  domicil  the  parents  must  act  in  good  faith  and  with  reference 
to  the  welfare  of  the  child.***   The  domicil  of  an  infant,  if  legitimate, 

8.  Cfaeely  v.  Clayton,  110  U.  S.  701,  Humph.  (Tenn.)  $36,  54  Am.  Dee. 
4  S.  Ct,  328,  28  U.  S.  (L.  ed.)  298;  55. 

Anderson  v.  Watt,  138  U.  S.  694,  11  12.  Lamar  v.  Micou,  112  U.  S.  452, 

S.  Ct.  449,  .34  U.  S.    (L.  ed.)   1078;  5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751; 

Sneed  v.  Sneed,  14  Ariz.  17,  123  Pac.  Grimmett    v.    Witherington,   16    Ark. 

312,  40   L.R.A.(N.S.)    99;   Loker   v.  377,  63  Am.  Dec.  66;  Taylor  v.  Jeter, 

Gerald,  157  Mass.  42,  31  N.  E.  709,  33  Ga.  195,  81  Am.  Dec  202;  Hiestand 

34  A.  S.  R.  252,  16  L.R.A.  497;  Hunt  v.  Kuns,  8  Blackf.  (Ind.)  345,  46  Am. 

V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  Dec.  481;  Holyoke  v.  Haskins,  5  Pick. 

120.  (Mass.)  20,  16  Am.  Dec.  372;  Town- 

Notea:  84  A.  S.  R.  29;  59  1..R.A.  send  v.  Kendall,  4  Minn.  412,  77  Am. 

148.  Dec.  534;  Fox  v.  Hicks,  81  Minn.  197, 

9.  In  re  Wicks,  128  Cal.  270,  60  Pac.  83  N.  W.  538,  50  L.R.A.  663;  West 
867,  49  L.R.A.  138.  Chester  Borough   School  Directors  v. 

10.  Grimmett  v.  Witherington,  16  James,  2  Watts  &  S.  (Pa.)  568,  37 
Ark.  377,  63  Am.  Dec.  66;  In  re  Hen-  Am.  Dee.  525;  Allen  v.  Thomason,  11 
ning,  128  Cal.  214,  60  Pac.  762,  79  A.  Humph.  (Tenn.)  536,  54  Am.  Dec. 
S.  R.  43;  Van  Matre  v.  Sankey,  148  55;  Wheeler  v.  Hollis,  19  Tex.  522, 
HI.  536,  36  N.  E.  628,  39  A.  S.  R.  196,  70  Am.  Dec.  363. 

23  L.R.A.  665;  Hiestand  v.  Kuns,  8  13.  Lamar  v,  Micon,  112  U.  S.  452, 
Blackf.  (Ind.)  345,  46  Am.  Dec.  481;  5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751; 
Prieto  V.  St.  Alphonsus  Convent  of  Townsend  v.  Kendall,  4  Minn.  412,  77 
Mercy,  52  La.  Ann.  631,  27  So.  153,  47  Am.  Dec.  534;  Wood  v.  Wood,  5  Paige 

^'t®®t>  A  ;3<sf^«n^  J  \  w  i  "»*«;  ^«8t  Chester  Borough  School 
49  L.R.A.(N  S^  ^0  and  note;  Hart  Directors  v.  James,  2  Watts  &  S.  (Pa.) 

^i7^°fZ'  V    ThS;«nn'   11   H.;ilT  568.  37  Am.  Dec.  525;  Allen  v.  Thoma- 
597;  Allen  v.  Thomason,  11  Humph.  ^'  -,  tt.,~^i,    /t™_  \  coc   ci   a 
(TeJm.)  536,  54  Am.  Dec.  55.  ^°°'  ^  ^"'"P*''  (T«"°-)  ^36,  64  Am. 

And  see  generally.  Guardian  and  "^^  i*'  ro  t  t>  a    »« 
Wabd;  Infants.  ^°^'  ^0  L.R.A.  62. 

11.  Van  Matre  v.  Sankey,  148  HI.  13a.  Kelsey  v.  Green,  69  Conn.  291, 
536,  36  N.  E.  628,  39  A.  S.  R.  196,  23  37  Atl.  679,  38  L.R.A.  471;  Sudler  v. 
L.R.A.  665;  Steams  V.Allen,  183  Mass.  Sudler,  121  Md.  46,  88  Atl.  26,  Ann. 
404,  67  N.  E.  349,  97  A.  S.  R.  441  Cas.  1913E  1191,49  L.R.A. (N.S.)  8«0; 
and    note;    Allen    v.    Thomason,    11  West  Chester  Borough  School  Direc- 
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ia  that  of  the  father,  if  living.**  On  the  death  of  the  father,  the 
domicil  of  a  minor  follows  that  of  its  mother  during  her  widow- 
hood ; "  but  the  last  domicil  of  an  infant's  deceased  father  fixes 
the  legal  residence  of  the  infant  in  the  absence  of  proof  of  the  resi- 
dence of  the  surviving  mother.**  On  the  death  of  both  parents 
the  domicil  last  derived  from  the  parents,  or  either  of  them,  con- 
tinues to  be  the  domicil  of  the  child  until  legally  changed  or  until 
the  child  reaches  his  majority,  when  he  has  power  to  choose  and 
acquire  his  own  domicil.*'  The  domicil  of  the  minor  will  not  fol- 
low that  of  it8  mother  after  her  remarriage,  for  the  mother  is  then 
no  longer  sui  juris,  but  her  domicil  is  again  fixed  by  that  of  her 
husband.**  However,  if  before  remarriage  she  is  appointed  guardian 
of  the  child,  her  domicil  determines  that  of  the  infant  even  after 
remarriage.*'  The  domicil  of  an  illegitimate  child  is  determined 
by  that  of  its  mother,  the  domicil  of  the  father  and  the  place  of  its 
birth  being  immaterial.*  However,  an  illegitimate  child  may  be  legiti- 
mated by  acknowledgment  under  the  law  of  the  domicil  of  the  father, 
and  this  independently  of  the  law  of  the  domicil  of  the  mother  or 
child.  This  principle  is  in  conformity  with  modem  tendencies  on 
the  subject  by  which  it  is  sought  to  accord  to  such  imfortunates  the 
full  benefit  of  statutes  designed  to  ameliorate,  in  a  measure  at  least, 
the  old  severities  and  injustices  of  the  principles  of  the  common  law 

tors  ▼.  James,  2  Watts  &  S.  (Pa.)  568,  16.  Nann  v.  Robertson,  80  Ark.  350, 
37  Am.  Dec.  525.  97  S.  W.  293,  Ann.  Caa.  1913E  1197. 

14.  Grimmett  v.  Witherington,  16  17.  Churchill  v.  Jackson,  132  Ga. 
Ark.  377,  63  Am.  Dec  66;  Earl  v.  666,  64  S.  E,  691,  Ann.  Cas.  1913E 
Dresser,  30  Ind.  U,  95  Am.  Dec.  660;  1203  and  note,  49  L.R.A.(N.S.)  875 
State  V.  Adams,  45  la.  99,  24  Am.  Rep.  and  note. 

760 ;  Sudler  v.  Sndler,  121  Md.  46,  88  18.  Lamar  ▼.  Micon,  112  U.  8.  452, 
Atl.  26,  Ann.  Cas  1913E  1191,  49  5  S.  Ct  221,  28  U.  S.  (L.  ed.)  751; 
L.R.A.(N.S.)  860;  Townsend  v.  Ken-  West  Chester  Borough  School  Direct- 
dall,  4  Minn.  412,  77  Am.  Dec.  534;  ors  v.  James,  2  Watts  &  S.  (Pa.)  568, 
Lankford  v.  Gebhart,  130  Mo.  621,  32  37  Am.  Dec.  525;  Allen  v.  Thomason, 
S.  W.  1127,  51  A.  S.  R.  585;  Somer-  11  Humph.  (Tenn.)  536,  54  Am.  Dec. 
ville  V.  SomerviUe,  5  Ves.  Jr.  750,  5  55. 

Rev.  Rep.  155,  9  Eng.  Rul.  Cas.  729;       Notes:  49  LJl.A.(N.S.)  867;  Ann. 
Udny  V.  Udny,  L.  R.  1  H.  L.  Sc  441,  Cas.  1913E  1201  et  seq. 
9  Eng.  Rul.  Cas.  782.  19.  Succession  of  Lewis,  10  La.  Ann. 

Note:  49  L.R.A.(N.S.)  860.  789,  63  Am.  Dec.  600;  School  Directors 

16.  Lamar  v.  Micou,  112  U.  S.  452,  of  Borough  of  West  Chester  v.  James, 
5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751;  2  Watts  &  S.  (Pa.)  568,  37  Am.  Dec 
Nuhn  V.  Robertson,  80  Ark.  350,  97  525. 

S.  W.  293,  Ann.  Cas.  1913E  1197  and  1.  Sudler  v.  Sudler,  121  Md.  46,  88 
note;  West  Chester  Borough  School  Atl.  26,  Ann.  Cas.  1913E  1191,  49 
Directors  v.  James,  2  Watts  &  S.  (Pa.)  L.R.A.(N.S.)  860;  Allen  v.  Thomason, 
568,  37  Am.  Dec.  525;  Allen  v.  Thom-  11  Humph.  (Tenn.)  536,  54  Am.  Dec 
ason,  11  Humph.  (Tenn.)  536,  54  Am.  55;  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc 
Dec.  55;  Wheeler  v.  Hollis,  19  Tax.  441,  9  Eng.  Rul.  Cas.  782. 
522,  70  Am.  Dec  363.  Note:  49  L.R.A.(N.S.)  883. 
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in  relation  to  their  status  and  rights.*  It  has  been  held  that  the  attain- 
ing of  his  majority  by  a  minor  according  to  the  law  of  the  domicil 
does  not  ipso  facto  emancipate  him  or  separate  him  from  the  domicil 
of  his  parents.  He  has  merely  acquired  the  power  to  possess  a  separate 
domicU  if  he  desires.  8o  long  as  a  child  continues  single,  or  enters 
into  no  contract  inconsistent  with  the  idea  of  his  being  a  member  of 
his  father's  family,  or  acquires  no  settlement  for  himself,  and  makes 
his  father's  house  his  home,  whatever  may  be  his  age,  he  will  follow 
any  newly  acquired  settlement  of  his  father.' 

11.  Minor's  Domicil  as  Affected  by  Divorce  of  Parent8.-r-When 
parents  are  divorced  without  disposing  of  the  right  to  the  custody 
of  their  minor  child,  the  domicil  of  the  child  still  follows  that  of  the 
father;  and  it  has  been  held  that  this  result  is  not  affected  by  the 
father's  agreement  to  give  the  mother  control  of  the  infant.*  When  • 
a  divorce  has  been  granted  to  the  wife,  however,  and  unrestricted 
custody  of  the  minor  child  of  the  marriage  given  her  in  the  decree, 
her  own  domicil,  and  not  the  father's,  establishes  that  of  the  child." 
The  domicil  of  a  child  is  for  the  time  changed  by  a  decree  taking 
it  from  the  custody  of  its  father  who  resides  in  another  state  and 
consigning  it  to  that  of  its  mother  for  a  period  of  years.* 

12.  Adoption  or  Guardianship  as  Affecting  Domicil  of  Minor. — ^The 
domicil  of  a  guardian  does  not  as  a  rule  determine  the  domicil 
of  the  ward,'  except  in  the  case  of  a  natural  guardian.*  An  infant's 
domicil  during  minority  is  that  of  his  father;  but  after  the  father's 
death,  such  domicil  may  be  changed  by  the  mother  by  changing 
her  own,  if  there  be  no  fraudulent  motive  respecting  the  succession 
to  the  infant's  estate.'  Where  an  infant  is  under  guardianship  the 
domicil  of  the  guardian  is  not  necessarily  that  of  the  ward.  The  ward 
is  not  usually  a  part  of  his  guardian's  family.  As  a  general  rule, 
the  guardian  may  appoint  the  place  of  the  ward's  domicil,  though  it 
may  be  and  often  is  a  place  distinct  from  his  own."  But  such  con- 
trol is  not  absolute  or  arbitrary.  The  guardian  must  act  in  his 
ward's  best  interests,  and  without  fraud.    But  if  he  is  acting  fairly, 

2.  Blythe  v.  Ayres,  96  Cal.  532,  31  6.  Kpx  v.  Hicks,  81  Minn.  197,  83 
Pac.  915,  19  L.R.A.  40.  N.  W.  538,  50  L.R.A.  663. 

Notes:  65  L.R.A.  183;  49  L.R.A.  Note:  49  L.R.A.(N.S.)  864  et  seq. 

(N.S.)  863,  864.  6.  Lanning  v.  Gregory,  100  Tex.  310, 

Compare  Udny  v.  Udny,  L.  R.  1  H.  99  S.  W.  542,  123  A.  S.  R.  809,  10 

L.  Sc.  441,  9  Eng.  Rul.  Gas.  782,  where  L.R.A.(N.S.)  690. 

the  sabjeet  is  dacnssed.  7.  Lamar  v.  Mieou,  112  U.  S.  452, 

3.  Overseers  of  Poor  of  Alexandria  5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751. 
Tp.  V.  Overseers  of  Poor  of  Bethlehem  Notes:  89  A.  S.  R.  278;  49  L.R.A. 
Tp.,  16  N.  J.  L.  119,  31  Am.  Dec.  229.  (N.S.)  869,  870,  873  et  seq. 

4.  Lanning  v.  Gregory,  100  Tex.  8.  Earl  v.  Dresser,  30  Ind.  11,  95 
310,  99  S.  W.  542,  123  A.  S.  R.  809,  Am.  Dee.  660. 

10  L.R.A.(N.S.)  690.  9.  See  supra,  par.  10. 

Note:  49L.R.A.(N.S.)  864.  10.  Holyoke    v.    Haskins,    5    Pick. 
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even  though  his  act  changes  the  nature  of  the  succession  of  the  infant's 
estate,  ordinarily  the  ward  must  bear  the  consequences  as  risks  inci- 
dent to  the  management  of  his  afifairs.**  A  court  of  chancery  in 
the  interest  of  a  ward  may  restrain  an  improper  removal  of  him 
by  his  parent  or  guardian,  but  this  power  will  be  exercised  only  in 
extreme  cases  as  against  a  parent;  and  such  courts  in  their  exercise 
of  their  authority  in  this  respect  are  especially  solicitous  as  to  the 
welfare  of  children  of  tender  age.**  Where  a  father  has  surrendered 
his  child  to  another  who  stands  in  loco  parentis  toward  it,  the  rule 
is  that  the  doraicil  of  the  adopting  parent  determines  that  of  the 
child.**  The  laws  of  the  domicil  of  an  adoptive  parent  and  child 
fix  their  personal  relation  and  status  one  to  the  other,  which  will  be 
recognized  in  other  jurisdictions ;  **  and  the  more  general  rule  is 
that  the  status  so  acquired  will  be  recognized,  both  for  the  purpose 
of  the  descent  of  real  property  and  the  distribution  of  personal 
property,  in  other  states  or  countries,  whose  laws  also  provide  for 
adoption.*' 

13.  Insane  Persons. — The  domicil  of  a  person  non  compos  mentis 
is,  by  reason  of  his  mental  disability,  usueily  not  within  his  control, 
but  under  the  control  of  his  guardian,  who  may  appoint  the  place  of 
his  residence.  The  domicil  of  an  idiot  may  be  changed  by  the  direc- 
tion or  with  the  assent  of  his  guardian,  whether  express  or  implied. 
This  is  especially  true  in  case  a  person  is  wholly  bereft  of  understand- 
ing;** but  it  does  not  follow  that  the  same  incapacity  attaches  to 
all  degrees  of  mental  disability,  for  though  one  may  bQ  unable  to 
manage  his  property  or  business  with  good  judgment  and  may  need 

(Mass.)  '20,  16  Am.  Dec.  372;  West  Note:  49  L.R.A.(N.S.)  863. 
Chester  School  Directors  v.  James,  2  14.  Shick  v.  Howe,  137  la.  249, 114 
Watts  &  S.  (Pa.)  568,  37  Am.  Deo.  N.  W.  916,  14  L.R.A.(N.S.)  980;  Pin- 
525;  Anderson  v.  Anderson,  42  Vt  ley  v.  Brown,  122  Tenn.  316, 123  S.  W. 
350,  1  Am.  Rep.  334.  359,  25  L.R.A.(N.S.)  1285.  See  gen- 
Notes:  89  A.  S.  R.  278;  49  L.RJL.  erally.  Adoption  of  Children,  vol.  1, 
(N.S.)  873,  874.  p.  615  et  seq.,  as  to  foreign  adoption, 

11.  Kelsey  v.  Green,  69  Conn.  291,  and  the  statas  and  domicil  of  children 
37  Atl.  679,  38  L.R.A.  471;  Townsend  thereunder. 

V.  Kendall,  4  Minn.  412,  77  Am.  Dec.  15.  Van  Matre  v.  Sankey,  148  HI. 

o34;  Wood  v.  Wood,  5  Paige  (N.  Y.)  536,  36  N.  E.  628,  39  A.  S.  R.  196, 

596,  28  Am.  Dec.  451;  Wheeler  V.  Hoi-  23  L.R.A.  665;   Shick  v.  Howe,  137 

lis,  19  Tex.  522,  70  Am.  Dec.  363.  la.  249,  114  N.  W.  916,  14  L.R.A. 

Note:  89  A.  S.  R.  279.  (N.S.)  980;  Gray  v.  Holmes,  57  Kan. 

12.  Wood  V.  Wood,  5  Paige  (N.  T.)  217,  45  Pac.  596,  33  L.R.A.  207;  Rose 
,596.  28  Am.  Dec.  451.  v.  Ross,  129  Mass.  243,  37  Am.  Rep. 

Note:  49  L.R.A.(N.S.)  873.  See  321;  Finley  v.  Brown,  122  Tenn.  316, 
generally  as  to  control  of  guardians,  123  S.  W.  359,  25  L.R.A. (N.S.)  1285. 
GtARDiAN  AND  Ward.  16.  Holyoke    V.    Haskins,    5    Pick. 

13.  In  re  Benton,  92  la.  202,  60  N.  (Mass.)  20,  16  Am.  Dec.  372.  See 
W.  614,  54  A.  S.  R.  546;  Cox  v.  Boyce,  Guardian  and  Ward. 

152  Mo.  576,  54  S.  W.  467,  75  A.  S. 
R.  483. 
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a  guardiaa  to  protect  his  iaterests,  he  may,  nevettheless,  have  suffi- 
cient understanding  to  choose  his  domieil.  Therefore,  if  a  ward,  who 
is  in  fact  able  to  choose  a  new  home,  leaves  one  state  for  another, 
with  the  consent,  express  or  implied,  of  his  guardian,  and  actually 
takes  up  a  residence  in  such  other  jurisdiction,  he  thereby  acquires 
a  new  domicil,  although  his  guardian  might  have  prevented  his  doing 
so.*'  From  ihe  general  rule  that  the  guardian  of  the  insane  ward 
may  fix  the  ward's  domicil,  it  follows  that  if  the  guardian  has  placed 
the  ward  in  an  asylum  with  no  intention  of  making  such  a$ylum 
the  ward's  domicil,  it  does  not  become  his  domicil.  And  further, 
if  the  guardian  establishes  the  insane  ward's  family  in  a  new  domicil, 
the  domicil  of  the  ward  follows  that  of  the  famUy.**  The  authority 
of  a  guardian  of  an  insane  person  to  fix  his  ward's  domicil  is  always 
subject,  however,  to  the  power  of  a  court  of  chancery  to  restrain  an 
improper  exercise  of  the  right.  The  guardian  must  act  in  good  faith 
and  in  the  best  interests  of  his  ward.** 

14.  Soldiers  and  Sailors. — The  domicil  of  a  person  is  in  no  way 
affected  by  his  enlistment  or  acceptance  of  employment  in  the  civil, 
military  or  naval  service  of  his  country.  He  does  not  thereby  aban- 
don or  lose  the  domicil  which  he  had  when  he  entered  the  service, 
nor  does  he  acquire  one  at  the  place  where  he  serves.  Accordingly, 
if  one  enters  the  military  service  and  with  his  regiment  goes  beyond 
the  limits  of  the  state,  remaining  there  for  some  time  in  such  service, 
he  does  not  become  a  nonresident  of  the  state.  And  the  soldier  resid- 
ing at  a  government  post  on  land  ceded  by  a  state  to  the  government, 
is  not  a  resident  of  that  state,  although  the  grant  by  the  state  of 
the  site  of  the  post  reserves  the  right  to  serve  process  from  the  courts 
of  the  state.**  If  a  soldier  at  the  time  of  his  admission  as  an  inmate 
of  a  soldiers'  home  has  a  legal  residence  in  a  place  other  than  that 
in  which  the  home  is  situated,  he  does  not  necessarily  lose  such  resi- 
dence while  an  inmate,  nor  acquire  a  new  residence  in  the  home, 
unless  it  is  his  intention  to  abandon  his  former  residence  and  remain 
permanently  in  the  home.*  But  if  he  abandons  his  former  residence, 
and  becomes  an  inmate  of  a  soldiers'  home,  with  an  intention  to  make 
that  his  future  place  of  residence,  and  remains  with  such  intention, 
he  thereby  gains  a  residence  where  the  home  is  situated.  The  same 
rule  governs  inmates  of  county  infirmaries,  and  applies  to  government 
service  in  general.* 

17.  Talbot     V.     Chamberlain,     149  Insaottt. 

Mass.  57,  20  N.  E.  305,  3  L.R.A.  2.54.  20.  Bank  of  Phoebus  v.  Byrum,  110 

18.  Anderson   v.  Anderson,  42   Vt.  Va.  708,  67  S.  E.  349,  135  A.  S.  R. 
350,  1  Am.  Rep.  334.     See  Oark  v.  953,  27  L.R.A.(N.S.)  436. 
Whitaker,  18  Conn.  543,  46  Am.  Dec.  1.  Woleott  v.  Holcomb,  97  Mich.  361, 
337.  56  N.  W.  837,  23  L.R.A.  215  and  note. 

19.  State  V.  Lawrence,  86  Minn.  310,  2.  Lankford  v.  Gebhart,  130  Mo. 
90  N.  W.  769,  58  L.R.A.  931  and  note.  621,  32  S.  W.  1127,  51  A.  S.  R.  585. 
See  generally,  Guardian  and  Ward:  Note:  48  A.  S.  R.  717. 
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15.  Students. — ^The  rule  is  well  settled,  that  a  student  who  goee 
to  a  college  town  with  the  intention  of  r^saaining  there  simply  as  a 
student,  and  only  until  his  education  is  completed,  and  who  does 
not  change  his  intention,  does  not  acquire  a  residence  there,  but 
retains  the  domicil  of  his  origin.'  But  when  the  intention-  is  formed 
at  any  time  to  make  such  town  his  domicil  in  good  faith,  and  to  the 
exclusion  of  all  other  places,  he  then  becomes  a  resident  and  citizen, 
and,  being  otherwise  qualified,  is  entitled  to  vote  there,  although  he 
intends  to  make  such  town  his  home  only  for  an  indefinite  period 
after  the  completion  or  independently  of  his  term  as  a  student  He 
must,  however,  in  order  to  gain  a  residence  in  such  town,  have  no 
other  home  to  go  to  in  case  of  sickness  or  a£9iction  of  any  kind,  and 
he  must  intend  to  make  that  town  his  home,  at  least  for  an  indefinite 
time,  without  present  intention  of  changing  it  or  returning  to  the 
parental  domicile  The  fact  that  he  intends  to  remove  from  tibe  juris- 
diction of  his  school  or  college  after  graduation  does  not  necessarily 
defeat  his  residence  there  before  he  actually  does  remove.  Even 
though  he  have  no  intention  formed  as  to  residence  after  the  course 
is  finished,  his  domicil  during  his  course  may  be  in  the  school  or 
college  town.» 

16.  Prisoners. — A  person  committed  to  prison  cannot  gain  a  resi- 
dence where  the  prison  is  situated.  He  retains  his  residence  at  his 
abode  or  home  before  his  commitment.  A  residence  can  only  be- 
acquired  by  voluntary  choice,  or  by  right.*  Under  certain  constitu- 
tional provisions  it  has  been  made  impossible  for  anyone  residing  in 
the  state  to  gain  a  domicil  in  any  public  prison,  even  voluntarily, 
as  where  a  man  intentionally  has  himself  committed  to  prison  and 
lives  there  under  slight  restraint  for  several  years.' 

17.  Boundary  through  Dwelling. — As  has  been  pointed  out,  every 
person  must  have  a  domicil  somewhere,  and  can  have  only  one  domi- 
cil for  one  purpose  at  one  and  the  same  time.*  In  a  case  where  a 
boundary  line  passed  through  one's  house  his  residence  will  be  deemed 
to  be  in  that  jurisdiction  in  which  the  most  necessary  and  indispen- 
sable part  of  the  house  is  situated.  If  the  line  so  divides  the  house 
that  the  portion  in  one  jurisdiction  is  sufficient  in  itself  to  constitute 
a  habitation,  whereas  the  other  is  not,  the  domicil  is  in  the  former 

S.  Vanderpoel  ▼.  O'Hanlon,  53  la.  aUy  Eleotioks,  post. 
246,  6  N.  W.  119,  36  Am.  Rep.  216;  6.  Berry  ▼.  Wflcox,  44  Neb.  82,  62 
Berry  v.  WUcox,  44  Neb.  82,  62  N.  W.  N.  W.  249,  48  A.  S.  R.  706  and  note. 
249,  48  A.  S.  R.  706  and  note;  Fry'a  6.  Topsham  v.  Lewiston,  74  Me.  236, 
Election  Case,  71  Pa.  St.  302, 10  Am.  43  Am.  Rep.  584;  Baltimore  v.  Ches- 
Rep.  698.  ter,  53  Vt.  315,  38  Am.  Rep.  677. 

Note:  23  L.R.A.  215.  7.  People  ▼.  Cady,  143  N.  T.  100, 

4.  Sanders  v.  Getehell,  76  Me.  158,  37  N,  E.  673,  25  L.R.A.  399. 
49  Am.  Rep.  606.  8.  See  supra,  par.  2. 

Note:  48  A.  S.  R.  717.    See  gener- 
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jurisdiction.  If  the  line  divides  the  house  somewhat  equally  and  it 
can  be  ascertained  where  the  occupant  habitually  sleeps,  that  is  a  pre- 
ponderating circumstance  and  decisive  in  the  absence  of  other  proof. 
The  occupant  has  generally  no  right  to  select  which  of  the  two  juris- 
dictions he  will  consider  his  domicil,  if  the  house  is  so  divided  by  the 
line  that  the  portion  of  it  in  which  he  lives  is  distinct  from  the  remain- 
ing portion.  But  if  the  house  is  so  divided  by  the  line  that  it  is  prac- 
tically impossible  to  determine  on  which  side  the  occupant  lives,  he 
has  the  right  to  elect  in  which  of  the  jurisdictions  he  will  be  doiniciled. 
In  some  jurisdictions  statutes  provide  that  the  occupant  of  a  residence 
on  the  border  line  may  select  the  domicil  he  prefers  by  filing  a  state- 
ment to  that  effect  with  the  proper  officer.* 

m.  Loss  OR  Chanob  of  Domicil 

18.  Change  of  Residence  in  GeneraL — ^The  well-established  rule  is 
that  a  domicil  is  not  lost  until  a  new  one  is  acquired.  This  follows 
from  the  proposition  that  everyone  must  at  all  times  have  a  domicil 
somewhere.'*  A  person  sui  juris  may  change  his  domicil  as  often 
as  he  pleases.  To  effect  such  a  change,  naturalization  in  the  country 
he  adopts  as  his  domicil  is  not  essential.**  But  there  must  be  a  vol- 
untary change  of  residence;  the  residence  at  the  place  chosen  for  the 
domicil  must  be  actual;  and  to  the  fact  of  residence  there  must 
be  added  the  animus  manendi.*'  The  mere  relinquishment  of  actual 
residence  is  no  abandonment  of  domicil,  if  there  is  no  intention  to 
change  it;  as  where  a  man  leaves  his  home  for  temporary  purposes, 
as  for  a  voyage,  for  foreign  travel,  for  health  or  pleasure,  or  business 
of  a  temporary  nature.  In  all  such  cases  there  is  an  animus  rever- 
tendi.**  But  where  a  man  starts  on  an  extended  journey,  intending 
never  to  return  to  the  domicil  he  is  leaving  and  to  establish  a  new 
domicil  somewhere,  he  does  not  lose  the  one  left  until  the  new  one 
has  actually  been  established,  and  while  in  transit  he  retains  the 
former  domicil.**  It  has  been  held  that  where  parties  about  to  marry 
leave  their  original  domicils,  and  the  marriage  ceremony  is  performed 
while  they  are  on  their  way  to  an  intended  new  domicil,  neither  the 
law  of  the  domicils  left,  nor  of  the  place  of  the  marriage,  but  that 

9.  East  Montpelier  v.  Barr,  79  Vt.  Magowan,  57  N.  J.  Eq.  322,  42  Atl. 
542,  66  Atl.  100,  10  L.R.A.(N.S.)  874  330,  73  A.  S.  R.  645",  Bradley  v.  Low- 
and  note.  ry,  Speer's  Eq.  (S.  C.)  1,  39  Am.  Dec. 

10.  See  supra,  par.  2.  142;  White  v.  Tennant,  31  W.  Va.  790, 

11.  Harral  v.  Harral,  39  N.  J.  Eq.  8  S.  E.  596,  13  A.  S.  R.  896. 

279,  51  Am.  Rep.  17.  13.  See  infra,  par.  19,  as  to  tempo- 

12.  Vanderpoel  v.  O'Hanlon,  53  la.  rary  change  of  residence. 

246,  5  N.  W.  119,  36  Am.  Rep.  216;  14.  Barhydt  v.  Cross,  156  la.  271, 
Ringgold  V.  Barley,  5  Md.  186,  59  Am.  136  N.  W.  525,  40  L.R.A.(N.S.)  986; 
Dec.  107;  Harral  v.  Harral,  39  N.  J.  Borland  v.  Boston,  132  Mass.  89,  42 
Ea.  279,  51  Am.  Rep.  17 ;  Magowan  v.   Am.  Rep.  424. 
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of  tiie  intended  new  domicil,  governs  as  to  all  future  acquisitions  of 
movable  property.*'  The  purpose  for  which  a  change  of  domicil  is 
established  is  not  material,  as  long  as  the  essential  elements  needed 
to  constitute  the  change  exist.  Ajad  so  it  has  been  said  that  it  is 
immaterial  whether  the  change  was  made  to  avoid  or  lessen  taxation, 
to  escape  arrest  on  a  crimintd  charge,  or  for  any  other  motive.'* 

19.  Temporary  Change  of  Residence. — ^An  absence  from  one's  resi- 
dence for  months  or  even  years,  on  business  or  pleasure,  if  all  the 
while  the  person  intends  to  be  absent  merely  for  a  temporary  purpose, 
to  be  followed  by  a  resumption  of  the  former  residence,  is  not  an 
abandonment  of  or  change  in  residence.*'  Thus  a  minister  who  joins 
the  conference  of  his  church,  and  is  sent  to  a  station  or  mission  in 
another  country,  does  not  thereby  forfeit  his  domicil  or  residence 
already  acquired,  nor  acquire  a  new  residence  in  the  country  to  which 
he  is  sent  The  same  rule  applies  to  a  person  who  is  appointed  a 
United  States  consul  to  a  foreign  country  while  he  is  a  resident  of 
one  of  the  states.  A  sojourn  or  visit  in  a  foreign  country,  no  matter 
how  long  continued,  without  any  intention  of  remaining  there  per- 
manently, does  not  operate  to  occasion  a  change  of  residence.  And 
the  same  rule  applies  where  a  person  leaves  a  state  with  no  settled 
intention  of  acquiring  a  residence  elsewhere,  but  with  only  a  condi- 
tional intention  of  so  doing.  In  such  case  he  does  not  lose  his  former 
residence  so  long  as  that  intention  remains  conditional,  as  for  ex- 
ample where  he  may  leave  to  seek  employment,  intending  to  change 
his  residence  only  if  he  find  it.*'  And  so  the  running  of  a  statute 
of  limitations  is  not  suspended  during  the  absence  of  a  person  who 
goes  to  another  state  with  the  intention  of  returning,  leaving  his 
family  in  the  state  of  his  domicil,  although  he  remains  in  such  other 
state  for  several  months  doing  business  there.*'  Where  the  residence 
is  changed  for  the  purpose  of  benefiting  one's  health,  a  change  of 
domicil  is  usually  not  effected.*"    Such  a  change  is  looked  upon  as 

15.  State  V.  Barron,  14  Tex.  179,  65  20  Tex.  24,  70  Am.  Dee.  372;  Whicker 
Am.  Dec.  109.  v.  Hume,  7  H.  L.  Cas.  124,  28  L.  J. 

16.  Thayer  v.  Boston,  124  Mass.  132,  Ch.  396,  4  Jnr.  N.  S.  933,  9  Eng.  Rul. 
26  Am.  Rep.  650;  Berry  v.  Wilcox,  Cas.  689. 

44  Neb.  82,  62  N.  W.  249,  48  A.  S.  R.       18.  Note:  48  A.  S.  R.  715,  716. 
706  and  note.  19.  Kerwin  v.  Sabin,  50  Minn.  320, 

17.  Easterly  v.  Goodwin,  35  Conn.  52  N.  W.  642,  36  A.  S.  R.  645,  17 
279,  95  Am.  Dec.  237;  In  re  Mulford,  L.R.A.  225  and  note;  Garth  v.  Ro- 
217  m.  242,  75  N.  B.  345,  108  A.  S.  bards,  20  Mo.  523,  64  Am.  Dec.  203 
R.  249,  3  Ann.  Cas.  986,  1  L.R.A.  and  note.  See  generally,  LrmTATiONS 
(N.S.)  341;  Gravillon  v.  Richards,  13  op  Actions. 

La.  293,  33  Am.  Dec.  563;  Backnam  20.  Pickering  v.  Winch,  48  Ore.  500, 

V.  Thompson,  38  Me.  171,  61  Am.  Dec.  87  Pac.  763,  9  L.R.A.(N.S.)  1159  and 

237;  Case  of  Miller's  Estate,  3  Rawle  note;  Gamble  v.  Dawson,  67  Wash.  72, 

(Pa.)  312,  24  Am.  Dec.  345;  Bradley  120  Pac.  1060,  Ann.  Caa.  1913D  501. 

V.  Lowry,  Speers  Eq.   (S.  C.)   1,  39  Note:  48  A.  8.  R.  716. 
Am.  Dec.  142;  Shepherd  v.  Cassidav, 
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temporary  merely,  even  though  the  actual  time  spent  in  the  new 
residence  may  be  long.  But  in  order  that  this  rule  apply  it  seems 
that  the  change  must  be  to  some  extent  compulsory;  for  if  a  man 
deliberately  breaks  up  his  residence,  purchases  a  new  one,  engages 
in  new  occupations,  and  acte  in  every  respect  as  a  man  would  who 
was  settling  himself  altogether  from  choice  and  free  will,  he  must 
be  acting  under  the  control  of  motives,  and  not  of  necessity;  and  he 
looks  forward  to  no  return.  And  if  the  change  of  residence  continues 
after  the  necessity  for  it  has  ceased,  it  is  strong  evidence  that  the 
intent  to  return  has  disappeared,  and  that  the  former  domicil  has 
been  given  up.*  Nor  is  one's  character  as  a  nonresident  changed  by 
coming  into  a  state  for  the  purpose  of  administering  an  estate,  and 
with  the  intention  of  remaining  there  as  long  as  one's  duties  may 
require.*  And  similarly  no  change  of  domicil  is  effected  by  a  tempo- 
rary residence  in  another  state  for  the  sole  purpose  of  securing  a 
divorce.' 

20.  Abandonment  of  Domicil.-r-In  general  to  effect  the  abandon- 
ment of  one's  domicil  there  must  be  choice  of  a  new  domicil,  actual 
residence  in  the  place  chosen,  and  intent  that  it  be  the  principal  and 
permanent  residence.*  After  a  person  has  abandoned  his  residence 
of  origin,  his  residence  is  to  be  considered  as  in  that  place  where  he 
has  voluntarily  fixed  his  habitation,  not  for  mere  temporary  and 
special  purposes,  but  with  a  present  intention  of  making  it  his  home, 
unle^  or  until  something  which  is  uncertain  or  unexpected  shall 
happen  to  induce  him  to  adopt  some  other  permanent  home.*  The 
shortest  absence,  if  intended  as  a  permanent  abandonment,  is  suffi- 
cient to  effect  such  abandonment,  although  the  party  may  soon  after 
change  his  intention ;  but  an  extended  absence,  intended  all  the  time 
as  a  temporary  absence  for  a  temporary  purpose,  is  not  an  abandon- 
ment of  the  domicil.*  As  has  been  pointed  out,  everyone  is  deemed 
to  have  a  domicil  somewhere,  and,  in  general,  a  domicil  is  not  lost 
until  another  has  been  established.'  This  rule  is  subject  to  certain 
qualifications,  however.  For  example,  under  the  pauper  laws,  in  some 
states,  a  residence  once  established  may  be  abandoned  without  the 
acquiring  of  another.  When  the  pauper  leaves  his  place  of  residence 
with  everything  he  has,  with  no  intention  of  returning,  he  has 

1.  Pickering  v.  Winch,  48  Ore.  500,  matrimonial  domicil  generally,  par.  7. 
87  Pac.  763,  9  L.R.A.(N.S.)  1159  and  And  see  also  Divoboe  and  Separation, 
note.  ante,  par.  209,  210. 

Note :  48  A.  S.  R.  716.  4.  Oilman  v.  Oilman,  52  Me.  165,  83 

2.  Re  Mulford,  217  111.  242,  75  N.  Am.  Dec.  502;  Lowry  v.  Bradlev  et 
C.  345,  108  A.  S.  R.  249,  3  Ann.  Cas.  al.,  1  Speer's  Eq.  (S.  C.)  1,  39  Am. 
986,  1  L.R.A.(N.S.)  341.  Dec.  142.    See  also  supra,  par.  5. 

3.  Reed  v.  Reed,  52  Mich.  117,  17  5.  Note:  48  A.  S.  R.  714. 

N.  W.  720,  50  Am.  Rep.  247.    But  see       6.  Kreitz  v.  Behrensmever,  125  IlL 
generally  as  to  the  domicil  of  married  141,  17  N.  E.  232,  8  A.  S."  R.  349. 
women,  supra,  par.  8  et  seq. ;  as  to       7.  See  supra,  par.  2. 
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abandoned  that  one,  whether  he  has  established  another  or  not;  * 
and  the  fact  that  hiter  he  actually  returns  to  the  residence  abandoned 
is  not  material.'  Again,  where  a  man  has  acquired  a  foreign  resi- 
dence and  returns  to  his  own  country  with  the  intention  of  remain- 
ing there,  his  foreign  domicil  is  deemed  to  be  abandoned  for  every 
purpose  from  the  time  the  first  step  is  taken  toward  abandoning  the 
country,  and  reverting  to  the  domicil  of  his  origin.**  And  for  voting 
purposes,  a  domicil  once  gained  may  not  continue  until  a  new  one  is 
acquired,  nor  does  the  right  to  vote  in  a  particular  district  necessarily 
continue  until  the  right  to  vote  elsewhere  is  shown.**  Modifications 
of  the  general  rule  might  be  further  illustrated  by  reference  to  author- 
ities deaUng  with  the  construction  of  certain  attachment  laws;  *'  and 
so  it  may  be  that  the  actual  beginning  of  a  journey  may  be  regarded 
as  an  abandonment  of.  domicil,  not  only  from  the  standpoint  of  the 
attachment  laws,  but  also  from  that  of  the  exemption  laws,  as  soon 
as  one  begins  the  removal  of  his  person  from  the  place  of  his  residence, 
even  before  he  gets  outside  the  state.**  But  from  the  standpoint  of 
the  homestead  laws,  inasmuch  as  it  is  the  policy  of  the  law  to  protect 
and  preserve  homestead  exemptions,  the  general  rule  will  prevail 
where  its  application  is  necessary  to  conserve  the  homestead  right.** 
To  constitute  a  legal  abandonment,  it  is  clear  that  it  should  be  vol- 
untarily made.  For  example,  where  a  woman  is  compelled  by  her 
husband  to  leave  the  state  and  take  up  a  residence  in  anoUier  state,  and 
apart  from  him,  she  has  not  abandoned  her  domicil  in  the  former  state 
within  the  meaning  of  that  term,  but  is  still  an  actual  resident  of  the 
state  she  was  obliged  to  leave.** 

rV.   EVIDENCB 

21.  In  General. — ^In  actions  involving  the  question  as  to  domicil 
it  is  evident  that  the  general  rules  of  evidence  apply.**  When  one 
has  changed  his  place  of  abode,  and  the  question  arises  whether  he 

8.  Phillips  V.  Kingfield,  19  Me.  375,  '  12.  Brown  v.  Beekwith,  58  W.  Va. 
36  Am.  Dec.  760.  See  generaUy,  Poob  140,  51  S.  E.  977,  112  A.  S.  E.  955, 
AND  Poor  Laws.  1  L.R.A.(N.S.)  778.    See  also  Attach- 

9.  North  Yannouth  ▼.  West  Qardi-  ment,  vol.  2,  p.  818. 

ner,  58  Me.  207,  4  Am.  Rep.  279.  13.  State  v.  Allen,  48  W.  Va.  154, 

10.  In  re  Miller,  3  Rawle  (Pa.)  312,  35  S.  E.  990,  86  A.  S.  R.  29,  50  L.R.A. 
24  Am.  Dec.  345 ;  SomervUle  v.  Somer-  284. 

ville,  5  Ves.  Jr.  750,  5  Rev.  Rep.  155,  14.  Gniod  v,  Guiod,  14  Cal.  506,  76 
9  Eng.  Rnl.  Cas.  729;  Udny  v.  Udny,  Am.  Dee.  440.  See  generally  Home- 
L.  R.  1  H.  L.  Sc.  441,  9  Eng.  Rul.  stead. 

Cas.  782.  See  generally,  Diplomatic  15.  Bechtel  v,  Bechtd,  101  Minn. 
AND  Consular  Officers,  ante,  p.  155.  511,  112  N.  W.  883,  12  L.R.A.(N.S.) 

11.  Kreitz  v.  Behrensmeyer,  125  III.  1100.     See  also  supra,  par.  8. 
141,  17  N.  E.  232,  8  A.  S.  R,  349.       16.  See  generally,  EvroBNca 
See  generally,  Elections,  post. 
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intended  to  change  his  domidl,  all  his  acts  and  conduct  whidi  fairly 
indicate  his  purpose  in  that  particular  within  a  reasonable  time  before 
and  after  the  event  may  be  put  in  evidence.  This  is  evidence  of  his 
intention,  and  as  such  is  competent,  although  it  may  not  be  part  of 
the  res  gestae.*'  Accordingly,  on  the  question  as  to  the  estabUsh- 
ment  or  abandonment  of  domidl,  it  is  proper  to  introduce  proof  as 
to  the  payment  of  taxes  in  one  jurisdiction  rattier  than  in  another,** 
and  to  show  the  exercise  of  the  right  of  suffrage  in  a  certain  jurisdic- 
tion,** and  generally  to  prove  the  declarations  as  to  domicU,  made 
by  the  party  whose  domicil  is  in  controversy.'*  Evidence  as  to  the 
intention  in  making  a  home  or  as  to  the  place  of  domicil  or  as  to 
the  purpose  in  leaving  a  place  is  admissible.*  And  so  abandonment 
of  domicil  as  a  matter  of  fact  may  be  established  by  evidence  that 
one  left  the  state  of  his  birth  at  an  early  age,  returned  only  once  on 
a  visit,  and  for  many  years  up  to  his  death  resided  and  carried  on 
business  in  a  foreign  country.  From  such  facts  the  intention  may 
very  properly  be  implied.*  The  conduct  and  the  various  acts  of  the 
party  are  not,  however,  conclusive  of  the  question,  but  are  regarded 
rather  as  circumstances  from  which  the  jury  in  its  discretion  may 
find  the  fact.*  The  determination  of  domicil,  it  has  been  said,  is 
usually  a  mixed  question  of  law  and  fact;  *  while  the  question  as  to 
residence  is  one  of  fact  alone." 

22.  Prestunptioiis  and  Borden  of  Proof. — ^Domidl  is  presumed, 
prima  facie,  to  be  at  that  place  where  the  party  is  shown  to  be,  or 
where  he  is  resident.  This  presumption  controls  unless  rebutted  by 
evidence  determining  his  domicil  in  some  other  place  at  that  time. 
It  follows  that  the  burden  of  proof  is  on  the  party  who  claims  that 
the  domicil  has  been  changed.*  Continuous  residence  for  a  long 
period  of  time  in  a  given  locality  raises  the  presumption  that  there 
was  the  intent  to  remain  and  become  domidled  there.'  There  is 
also  a  presumption  of  fact  that  a  married  man's  domicil  is  where 
his  family  lives ;  but  this  presumption  may  be  overcome  by  evidence 

17.  Vfles  V.  Waltham,  157  Mass.  542,  man  v.  Fiske,  17  Pick.  (Mass.)  231,  28 
32  N.  E.  901,  34  A.  S.  R.  311.  Am.  Dee.  293. 

18.  Lyman  v.  Fisk,  17  Pick.  (Mass.)  4.  Stallings  v.  Stallings,  127  Gfa. 
231,  28  Am.  Dec.  203.  464,  56  S.  E.  469,  9  L.R.A.(N.S.)  593. 

19.  Hewes  v.  Baxter,  48  La.  Ann.  5.  Note:  56  Am.  Dec.  532. 

1303,  20  So.  701,  36  h.RA.  531.  6.  People  v.  Moir,  207  Dl.  180,  69 

20.  See  infra,  par.  23.  N.  E.  905,  99  A.  S.  R.  205;  Hart  v. 

1.  Kapigian  v.  Minassian,  212  Mass.  Lindsey,  17  N.  H.  235,  43  Am.  Dec. 
412,  99  N.  E.  264,  Ann.  Cas.  1913D  597;  Bradley  v.  Lowry,  Speers  Eq. 
535.  (S.  C.)  1,  39  Am.  Dec.  142;  State  v. 

Note:  23  LJl.A.(N.S.)  397.  Jackson,  79  Vt.  504,  65  Atl.  657,  8 

2.  Mather  v.  Cunningham,  105  Me.  L.R.A.(N.S.)  1245;  Bell  v.  Kennedy, 
326,  74  Atl.  809,  18  Ann.  Cas.  692,  L.  R.  1  H.  L.  Sc.  307,  9  Eng.  Rul.  Cas. 
29  L.RJL.(N.S.)  761.  764. 

8.  Hewes  v.   Baxter,  48  La.   Ann.       Note:  56  Am.  Dec.  532. 
1303,  20  So.  701,  36  L.R.A.  531;  Ly-       7.  Note:  9  Eng.  Rul.  Cas.  707. 

557 


Digitized  by 


Google 


(  23  DOMICIL  9  B.  a  L. 

showing  the  fact  to  be  otherwise.^  That  a  married  woman  is  living 
with  her  husband,  and  that  her  domicil  is  his,  is  even  a  stronger  pre- 
sumption, and  unless  removed  by  competent  evidence  such  a  presump- 
tion will  prevail  as  against  a  judgment  entered  against  her  during 
her  'coverture.* 

23.  Declarations  and  Conduct. — ^Declarations  of  a  person  accom- 
panying a  change  of  abiding  place  have  always  been  held  competent 
to  explain  the  change  as  a  part  of  the  res  gestse;  but  declarations  in 
such  cases  are  often  admissible  on  a  broader  ground  than  as  a  part 
of  the  act  of  removing  from  one  place  to  another.  The  intention 
of  the  person  removing  is  competent  to  be  proved  as  an  independent 
fact,  and  anything  which  tends  to  show  his  intention  in  making  the 
change  may  be  introduced,  if  it  is  free  from  objection  in  other  par- 
ticulars.** In  this  connection  it  has  been  held  that  the  declarations 
of  the  party  himself,  where  he  can  have  no  object  or  inducement 
to  deceive  ^ose  to  whom  such  declarations  are  made,  are  the  best 
evidence  of  his  intention  to  make  his  actual  residence  his  permanent 
residence  also.  But  it  is  manifest  that  where  acts  unaccompanied  by 
declarations  concur  with  long-continued  residence  they  furnish  as 
satisfactory  evidence  of  intention  as  the  express  declarations  of  the 
party  to  that  effect.  And  if  a  party  has  two  residences,  that  will  be 
esteemed  his  domicil  which  he  himself  selects  or  deems  to  be  his  home, 
or  which  appears  to  be  the  center  of.  his  affairs,  or  where  he  votes  or 
exercises  the  rights  and  duties  of  a  citizen.**  Where,  however,  the 
declarations  of  a  party  are  inconsistent  with  his  acts,  they  are  not 
considered  as  a  high  class  of  evidence ;  and  the  jury  may  in  such  case 
accord  such  declarations  but  little  if  any  weight.**  It  has  been  held 
that  a  change  of  residence,  clearly  manifested  as  matter  of  law  by 
acts,  cannot  be  defeated  by  a  suleequent  declaration  of  the  person 
that  he  did  not  intend  his  acts  to  have  that  effect.*' 

8.  Schlawig  v.  De  Peyster,  83  la.  Qorham  v.  Canton,  5  Oreenl.  (Me.) 
323,  49  N.  W.  843,  32  A.  S.  E.  308,  266, 17  Am.  Dec.  231;  Viles  v.  Walth- 
13  L.R.A.  785;  Pearse  v.  State,  1  am,  157  Mass.  542,  32  N.  E.  901,  34 
Sneed  (Tenn.)  63,  60  Am.  Dec.  135;  A.  S.  E.  311.  See  generally,  Evi- 
Grant  v.  Lawrence,  37  Utah  450,  108  dencb. 

Pac.  931,  Ann.  Gas.  1912C  280.  11.  Hairston  v.  Haiiston,  27  Miss. 

9.  White  V.  Foote  Lumber,  etc.,  Co.,  704,  61  Am.  Dec.  530. 

29  W.  Va.  285,  1  S.  E.  572,  6  A.  S.  12.  People  v.  Moir,  207  DI.  180,  69 

R.  650.  N.  E.  905,  99  A.  S.  R.  205. 

10.  Matzenbaugh  v.  People,  194  HI.  IS.  Lee  v.  Moseley,  101  N.  C.  311, 
108.  62  N.  E.  546,  88  A.  S.  K.  134;  7  S.  £.  87^  2  LJtJL  108. 
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18.  Seisin  of  a  Joint,  Common,  or  Conditional  Estate 
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IV.  Inchoate  Right  of  Dower 

26.  Oeneral  Natnte  of  Right 

26.  Sabstaatial  Valne  of  Rig^t 

27.  Immunity  of  Right  from  Impaiiment  by  Hnsband 

28.  Release  of  Dower  Right  by  Deed  Generally 

29.  Mode  of  Executing  Releasr 

30.  Avoiding  Invalid  Release 

31.  Effect  of  Releasing  Dower  by  Mortgage 

32.  Destruction  of  Dower   Right  by  Taking  Land  for  Public  Vm 

33.  Effect  of  Judicial  Sale 

34.  Conveyance  in  Fraud  of  Dower 

V.  Consummated  Right  of  Dower 

35.  Before  Assignment 

36.  After  Assignment 

37.  Ri^t  to  Improvement! 

38.  Redemption  of  Incumbrances  and  Resulting  Equities  Generally 

39.  Redemption  by  Heir  or  Assignee  of  Husband 

VI.  Forfeiture  or  Bar  of  Dower 

40.  Antenuptial  Agreement  or  Jointure 

41.  Postnuptial  Agreements  Generally 

42.  Separation  Agreement  as  Affecting  Dower 

43.  Acceptance  of  Devise  or  Bequest  in  Lien  of  Dower 

44.  Widow's  Election  and  ltd  Incidents 

45.  Wife's  Elopement  and  Adultery 

46.  Estoppel  to  Claim  Dower  by  Contract 

47.  Estoppel  by  Judgment  or  En  Pais 

Vn.  Remedies 

48.  Procedure  at  Common  Law 

49.  Procedure  in  United  States 
.50.  Mode  of  Assignment 

51.  Improvements  and  Changes  of  Value  before  Assignment 

52.  Damages,  Mesne  Profits  and  Costs 

53.  Statute  of  Limitations,  Adverse  Possession  and  Laches 

54.  Succession  Tax,  and  Other  Incidents 


I.  Intkoductobt 

1.  Scope  of  Article. — This  article  states  the  requisite  and  inci- 
dental conditions  of  the  common  law  estate  of  dower,  and  of  such 
statutory  rights  of  the  widow  in  her  husband's  estate  as  are  based 
upon  and  closely  resemble  the  common  law  dower.  It  describes  the 
legal  processes  for  assigning  and  demanding  dower;  likewise  the  eetab- 
iLshed  modes  of  barring  and  defeating  dower,  such  as  antenuptial,^ 

1.  See  infra,  par.  40. 
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or  postnuptial  agreement,*  rolease  by  the  wife  of  her  dower  rights,' 
or  acceptance  by  her  of  a  testamentary  provision  in  lieu  of  dower.^ 
But  the  rights  of  a  wife  in  her  husband's  estate,  as  her  right  to  sup- 
port during  settlement  of  the  estate  or  to  a  distributive  share  by 
inheritance,  are  not  within  the  scope  of  this  article,  and  hence  are 
referred  for  treatment  to  other  title  headings.' 

2.  Definitions. — ^Dower,  strictly  speaking,  means  the  legal  right  or 
interest  which  the  wife  acquires  by  marriage  in  the  real  estate  of  her 
husband.  At  common  law  it  consisted  in  the  use,  during  her  natural 
life  after  the  death  of  her  husband,  of  one-third  of  all  the  real  estate 
of  which  her  husband  was  beneficially  seised,  at  any  time  during 
the  marriage,  by  a  title  such  tia  might  pass  by  inheritance  to  the 
children  of  the  marriage.*  In  many  of  the  states,  the  statutes  defin- 
ing dower  amount  to  a  mere  restatement  of  this  common  law  defini- 
tion.' But  the.  term  "dower"  is  used  in  a  more  comprehensive  sense 
to  describe  the  rights  given  to  widows  in  the  real  estate  of  their  hus- 
bands by  statute,  even  when  the  statutory  nghts  differ  from  the  com- 
mon law  estate  of  dower ;  *  and  sometimes  the  term  is  used  to  describe 
a  widow's  statutory  rights  in  her  husband's  personal  estate,*  or  the 
rights  of  a  husband  in  the  real  estate  of  his  deceased  wife."  The 
right,  or  expectation  of  a  future  right,  which  the  wife  has  after  her 


2.  See  infra,  par.  4L 

5.  See  infra,  par.  28,  29. 
4.  See  infra,  par.  43,  44. 

6.  See  Conflict  of  Laws,  vol.  5,  p. 
1024;  Descent  and  Distribution, 
ante,  p.  51  et  seq. 


S.  E.  337,  6  Ann.  Cas.  312;  Greene  v. 
Greene,  1  Ohio  535,  13  Am.  Dec.  642; 
Coueh  V.  Eastham,  69  W.  Va.  710,  73 
S.  E.  314,  39  L.R.A.(N.S.)  307. 

8.  McGuire  v.  Cook,  98  Ark.  118, 
135  S.  W.  840,  Ann.  Cas.  1912D  776; 


6.  Maybnrry  v.  Brien,  15  Pet  21,  Fowler  v.  Chadima,  134  la.  210,  111 

10  U.  S.  (L.  ed.)  646;  Griswold  v.  Mc-  N.  W.  808,  120  A.  S.  R.  433,  13  Ann. 

Gee,  102  Minn.  114,  112  N.  W.  1020,  Cas.  141;  McAUister  v.  Dexter,  etc.,  R. 

113  N.  W.  382,  12  Ann.   Caa.  186;  Co.,  106  Me.  371,  76  AU.  891,  21  Ann. 

Thompson  v.  Morrow,  5  Serg.  &  B.  Cas.  486,  29  L.R.A.(N.S.)  726;  Gris- 


(Pa.)  289,  9  Am.  Dee.  358;  Combs  v, 
Young,  4  Terg.  (Tenn.)  218,  26  Am. 
Dec.  225. 

Notes:  22  Am.  Dec.  710;  39  A.  S.  R. 
25;  27  L.R.A.  340. 

7.  Underground  Electric  R.  Co.  v. 


wold  V.  McGee,  102  Minn.  114, 112  N. 
W.  1020, 113  N.  W,  382, 12  Ann.  Cas. 
186. 

9.  Hatcher  v.  Bnford,  60  Ark.  169, 
29  S.  W.  641,  27  L.B.A.  507;  Cameron 
V.  Cameron,  10  Smedes  &  M.  (Miss.) 


Owsley,  196  Fed.  278,  116  C.  C.  A.  394,  48   Am.   Dec.  759;   Howard  v. 

98,  40   L.R.A.(N.S.)    609?  Verry   v.  Strode,  242  Mo.  210,  146  8.  W.  792, 

Robinson,  25  Ind.  14,  87   Am.   Dec.  Ann.    Cas.    1913C    1057;    Burdett   v. 

346;  Grady  v.  McCorkle,  57  Mo.  172,  Burdett,  26  Okla.  416,  109  Pac.  922, 

17  Am.  Rep.  676;  Orchard  v.  Wright-  35  L.R.A.(N.S.)  964. 

Dalton-Bell  Anchor  Store  Co.,  225  Mo.  Note:  39  A.  S.  R.  25. 

414,  125   S.   W.  486,   20   Ann.   Cas.  10.  Heisen  v.  Heisen,  145  Dl.  658, 
1072;   Butler  v.  Fitzgerald,  43  Neb. -34  N.  E.  597,  21  L.R.A.  434;  Dayton 

192,  61  N.  W.  640,  47  A.  S.  R.  741,  27  v.  Corser,  51  Minn.  406,  53  N.  W.  717, 

L.R.A.  252;  Motley  v.  MoUey,  53  Neb.  18  L.R.A.  80. 

375,  73  N.  W.  738,  68  A.  S.  R.  608;  Note:   39  A.  8.  R.  25.     8ee  also 

Redding  v.  Vogt,  140  N.  C.  562,  53  Cdrtest,  vol.  8,  p.  408. 
R.  C.  L.  Vol.  IX.— 36.              561 
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husband  has  become  seised  of  real  estate  cmd  is  still  livijig,  is  called 
an  inchoate  right  of  dower.  If  the  husband  dies  leaving  no  survivor, 
her  right  becomes  consummate.** 

3.  Forms  of  Dower. — ^Dower  at  common  law  was  of  three  kinds: 
ad  ostium  ecclesiae;  ex  assensu  patris;  and  that  form  which,  in  the 
absence  of  the  others,  the  law  prescribed.  Dower  ad  ostium  ecclesiae 
was  a  form  of  dower  given  openly  at  the  time  of  a  marriage  cere- 
mony, and,  as  its  name  implies,  at  the  very  door  of  the  church  wherein 
the  marriage  was  celebrated,  by  a  tenant  in  fee  simple  of  full  age, 
who  after  "affiance  made  and  troth  plighted"  endowed  his  wife  with 
the  whole  or  a  part  of  his  lands,  publicly  specifying  her  portion  in 
such  manner  that  after  his  death  she  might  enter  upon  the  same 
without  further  ceremony.  Dower  ex  assensu  patris  was  a  form  of 
dower  not  unlike  the  preceding  in  that  the  husband  endowed  his  wife 
openly  at  the  time  of  the  marriage  and  at  the  door  of  the  church 
with  lands  upon  which  she  might  enter  upon  his  death  without 
further  ceremony,  but  in  this  case  it  was  the  father  of  the  bride- 
groom who  was  seised  in  fee  of  the  lands  in  question,  and  the  father's 
consent,  expressly  given,  was  a  necessary  part  of  the  son's  right  to 
designate  such  lands  as  the  dower  of  his  wife.  By  this  form  of  dower, 
a  wife  might  enter  upon  her  dower  after  the  death  of  her  husband 
although  the  father  still  lived.  These  estates  were  abolished  in  Eng- 
land by  statute  of  the  third  and  fourth  William  IV.,  c.  105.  The 
third  form  of  dower  was  a  creature  of  the  law  and  is  distinguished 
from  the  forms  first  described  in  respect  to  the  fact  that,  unlike  them, 
it  was  not  founded  in  contract.  The  dower  given  by  law  is  the  only 
kind  that  now  exists  in  England  and  is  the  only  kuad  that  has  ever 
obtained  in  this  country." 

4.  Antiquity  of  Dower,  and  Its  Favor  in  the  Law. — ^Dower  is  one 
of  the  most  ancient  institutions  of  the  English  common  law.  Even 
in  Anglo-Saxon  times  it  seems  to  have  existed  substantially  in  the 
form  which  it  bears  in  the  later  common  law.**    Blackstone  observes 

11.  Underground  Electric  R.  Co.  t.  v.  Motzer,  13  Serg,  &  R.  (Pa.)  356, 

Owsley,  196  Fed.  278,  116  C.  C,  A.  15  Am.  Dec.  604. 

98,  40  L.R.A.(N.S.)    609;   Strong  v.  12.  Randall    v.    Kreiger,   23    WaU. 

Clem,  12  Ind.  37,  74  Am.  Dec.  200;  137,  23  U.  S.  (L.  ed.)  124 

Grissom   v.   Moore,   106   Iiid.   296,  6  13.  Henze  v.  Mitchell,  93  Neb.  278, 

N.   E.   629,   55  Am.  Rep.   742;   Mc-  140  N.  W.  149,  Ann.  Cas.  1914C  108; 

Craney  v.  McCraney,  5  la.  232,  68  Crenshaw  v.  Moore,  124  Tenn.  528, 137 

Am.  Dec.  702;  McAllister  v.  Dexter,  S.  W.  924,  Ann.  Cas.  1913A  165,  34 

etc.,  R.  Co.,  106  Me.  371,  76  Atl.  891,  L.R.A.(N.S.)  1161. 

21  Ann.  Cas.  486,  29  L.R.A.(N.S.)  In  Thompson  v.  Morrow,  5  Serg.  A 

726;  Mageev.  Young,  40  Miss.  164,  90  R,   (Pa.)    289,  9  Am.  Dec.  358,  are 

Am.  Deo.  322;  Motley  v.  Motley,  53  citations  from  the  Year  Books  going 

Neb.  375,  73  N.  W.  738,  68  A.  S.  R.  back  to  the  reign  of  Henry  HI  (121ft- 

608;  Thompson  v.  Morrow,  5  Serg.  &  1272). 
B.  (Pa.)  28«?  9  Am.  Dec.  358;  Culler 

562 


Digitized  by 


Google 


3  R.  C.  L.  DOWER  «  5 

that  dower  may  possibly  be  the  relic  of  a  Danish  custom,  "since," 
he  says,  (2  Bl.  Com.  129,)  "according  to  the  historians  of  that  country, 
dower  was  introduced  into  Denmark  by  Swein,  the  father  of  Canute, 
out  of  gratitude  to  the  Danish  ladies,  who  sold  all  their  jewels  to 
ransom  him  when  taken  prisoner  by  the  Vandals.  However  this 
be,  the  reason  which  our  law  gives  for  adopting  it,  is  a  very  plain 
and  sensible  one;  for  the  sustenance  of  the  wife,  and  the  rearing  and 
education  of  the  younger  children."  **  Lord  Bacon  said  as  early  as 
1641  that  it  was  then  "the  common  byword  in  the  law  that  the  law 
favored  three  things,  (1)  life,  (2)  liberty,  (3)  dower"  (Bacon,  Uses, 
p.  37).  The  Year  Book  and  other  early  reports  show  the  vigilance 
of  the  courts  in  watching  over  widow's  interests.*'  And  from  those 
early  times  to  the  present  day  the  right  of  dower  has  always  been 
highly  esteemed  in  the  law." 

5.  Positive  Law,  Not  Contract,  as  Basis. — ^In  our  law  the  right  to 
dower  is  not  regarded  as  springing  from  contract,  although  the  con- 
tract of  marriage  is  a  prerequisite  to  its  existence,  but  from  the  posi- 
tive terms  of  the  common  law  or  statute  law.*'  Its  existence  and  inci- 
dents are  therefore  determined  by  the  law  of  the  state  in  which  the 
real  estate  lies, — not  by  that  of  the  place  of  the  marriage  or  the  domi- 
cil  of  the  parties;  **  and,  likewise,  by  the  law  existing  when  the  estate 
becomes  consummate  by  the  husband's  death,  instead  of  by  that  in 
force  at  the  time  of  the  marriage,  or  at  the  time  of  the  acquisition 

14.  Harris  v.  Powers,  129  Qa.  .74,  Rep.  629;  Thayer  v.  Thayer,  14  Vt 

58  S.  E.  1038,  12  Ann.  Cas.  475.  107,  39  Am.  Dec.  211 ;  Lewis  v.  Apper- 

16.  Underground  Electrie  Rys.  Co.  son,  103  Va.  624,  49  S.  E.  978,  106 

v.  Owsley,  196  Fed.  278,  116  C.  C.  A.  A.  S.  R.  903,  68  L.R.A.  867. 
98,  40  L.R.A.(N.S.)  609.  17.  Randall   v.    Kreiger,   23   Wall. 

16.  Underground  Electric  Rv  Co.  v.  137,  23  U.  S.  (L.  ed.)  124;  Bishop  v. 

Owsley,  196  Fed.  278,  116  C.  C.  A.  Boyle,  9  Ind.  169,  68  Am.  Dee.  615; 

98,  40  L.R.A.(N.S.)    609;  Bishop  T.  Stitt  v.  Smith,  102  Minn.  253,  113  N. 

Boyle,  9  Ind.  169,  68  Am.  Dec.  615;  W.  632,  13  L.R.A.(N.S.)  723;  Butler 

Lucas  V.  White,  120  la.  735,  95  N.  W.  v.  Fitzgerald,  43  Neb.  192,  61  N.  W. 

209,  98  A.  S.  R.  380;   Chrisman  v.  640,  47  A.  S.  R.  741,  27  L.R.A.  252; 

Linderman,  202  Mo.  605,  100  S.  W.  Kursheedt  v.  Union  Dime  Sav.  Inst., 

1090,  119   A.   S.  R.  822,  10  L.R.A.  118  N.  Y.  358,  23  N.  B.  473,  7  L.R.A. 

(N.S.)  1205;  Butler  t.  Mtzgerald,  43  229  (stating  that  the  wife  tabes  her 

Neb.  192,  61  N.  W.  640,  47  A.  S.  R.  dower  right  in  lands  conveyed  to  her 

741,  27  L.R.A.  252;  Church  v.  Bull,  husband  "constructively  as  purchaser 

2  Denio   (N.  Y.)  430,  43  Am.  Deo.  from- the  grantor,"  and  not  from  her 

754;  Konvalinka  v.  Schlegel,  104  N.  husband) ;  Weaver  v.  Gregg,  6  Ohio 

Y.  125,  9  N.  E.  868,  58  Am.  Rep.  494;  St.  547,  67  Am.  Dec  355;  Melizefs 

Hodge  V.  PoweU,  96  N.  C.  64,  2  S.  E.  Appeal,  17  Pa.  St.  449,  55  Am.  Dec. 

182,  60  Am.  Rep.  401;  Thompson  v.  573. 

Morrow,  5  Serg.  &  R.   (Pa.)   289,  9       18.  Thomas  v.  Woods,  173  Fed.  585, 

Am.  Dec.  358^  Lazear  v.  Porter,  87  97  C.  C.  A.  535,  26  L.R.A.(N.S.)  1180, 

Pa.  St.  513,  30  Am.  Rep.  380;  McMor-  19   Ann.   Cas.   1080;   Moore  v.   New 

ri«  V.  Webb,  17  S.  C.  558,  43  Am.  York,  8  N.  Y.  110,  59  Am.  Dec.  473. 
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of  the  real  estate  by  the  husband.**  The  constitutional  questions 
raised  by  changes  of  law  made  while  rights  of  dower  are  inchoate 
are  discussed  elsewhere." 

6.  Limitatioii  of  Dower  to  Lands  of  Which  Husband  Died  Seised. — 
A  variation  in  the  law  of  dower  existed  in  several  of  the  older  states, 
for  in  their  early  statutes  defining  the  right  it  was  limited  to  real 
estate  "of  which  the  husband  died  seised."  *  This  made  a  very  radi- 
cal change  in  the  nature  of  dower.  The  inchoate  right  of  dower  ceased 
to  exist,  and  the  husband  was  therefore  free  to  deal  with  and  convey 
his  land  during  the  marriage  without  that  incumbrance.  Conse- 
quently, the  necessity  of  pirocuring  a  wife's  signature  to  her  husband's 
deed  of  his  land,  in  order  to  release  her  dower  and  convey  an  unen- 
cumbered title,  did  not  exist  where  this  departure  from  the  ordinary 
character  of  dower  was  recognized  and  in  force.*  But  a  merely  color- 
able deed,  intended  to  have  no  effect  except  to  defeat  the  widow's  dower, 
was  held  fraudulent  as  against  her,  and  no  bar  to  her  dower.*  When, 
however,  on  the  death  of  the  husband,  the  wife's  right  sprung  up, 
it  was  superior  to  the  contracts  and  debts  of  the  husband,  except  such 
as  had  already  become  fixed  as  a  mortgage  or  lien  upon  the  lands 
of  which  he  died  seised.*  But  if  the  land  had  been  actually  sold 
on  execution  against  the  husband  during  his  life,  it  has  been  held 
that  a  sheriff's  deed,  given  after  his  death,  relate  back  to  the  sale 
£ind  ousts  the  widow  of  her  dower.'    Another  statutory  form  is  that 

19.  Ware  v.  Owens,  42  Ala.  212,  94  Carolina,  the  legislature  in  1867  re- 
Am.  Dec.  642;  Hatcher  v.  Buford,  60  stpred  the  common  law  definition  of 
Ark.  169,  29  S.  W.  641,  27  L.R.A,  dower);  Johnson  v.  Nyce,  17  Ohio 
507;  McAllister  v.  Dexter,  etc.,  R.  Co.,  66,  49  Am.  Dec.  444;  Combs  v.  Young, 
106  Me.  37i;  76  Atl.  981,  21  Ann.  Cas.  4  Yerg.  (Tenn.)  218,  26  Am.  Dec. 
486,  29  L.R.A.(N.S.)  726;  Griswold  225;  Crenshaw  v.  Moore,  124  Tenn. 
V.  McGee,  102  Minn.  114,  112  N.  W.  528,  137  S.  W.  924,  Ann.  Cas.  1913A 
1020,  113  N.  W.  382,  12  Ann.  Cas.  165,  34  LJl.A.(N.S.)  1161;  Thaver 
186;  Magee  v.  Young,  40  Miss.  164,  90  v.  Thayer,  14  Vt.  107,  39  Am.  Dec 
Am.  Dec.  322;  In  re  Parks,  31  Utah  211. 

255,    87    Pac.    900,    8    L.R.A.(N.S.)       Note:  22  Am.  Dec.  710. 
1101.  2.  Harris  v.  Powers,  129  Ga.  74,  58 

Note:  84  A.  S.  R.  446.  S.  E.  1038,  12  Ann.  Cas.  475;  Odom 

20.  See  infra,  par.  8.  v.  Riddick,  104  N.  C.  515,  10  S.  E. 
1.  Thomas  v.  Woods,  173  Fed.  585,  609,  17  A.  S.  R".  686,  7  L.R.A.  118. 

97  C.  C.  A.  535,  19  Ann.  Cas.  1080,  3.  Flowers  v.  Flowers,  89  Ga.  632, 

26  L.R.A.(N.S.)   1180;  Brown's  Ap-  15  S.  E.  834,  18  L.R.A.  75. 

peal,  72   Conn.  148,  44  Atl.  22,  49  See  infra,  par.  34. 

L.R.A.  144;  May  v.  May,  7  Fla.  207,  4.  Combs  v.  Young,  4  Yerg,  (Tenn.) 

68  Am.  Dec.  431;  Flowers  v.  Flowers,  218,  26  Am.  Deo.  225  and  note;  Cren- 

89  Ga.  632,  15  S.  E,  834,  18  L.R.A.  shaw  v.  Moore,  124  Tenn.  528,  137  S. 

75;  Putney  v.  Vinton,  145  Mich.  219,  W.   924,   Ann.    Cas.    1913A   165,   34 

108   N.   W.   665,  9   Ann.   Cas.   147;  L.R.A.(N.S.)  1161.     See  also  Strong 

Sutton  V.  Askew,  66  N.  C.  172,  8  Am.  v.  Clem,  12  Ind.  37,  74  Am.  Dec.  200. 

Rep.  500;  Odom  v.  Riddick,  104  N.  C.  6.  Den  v.  Frew,  14  N.  C.  3,  22  Am. 

515,  10  S.  E.  609,  17  A.  S.  R.  686,  7  Dec.  708. 
L.R.A.    118    (stating   that   in   North 
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by  which  dower  is  given  to  the  wife  in  "all  the  lands  the  legal  title  to 
which  was  in  her  husband  during  the  marriage,  and  in  those  in  which 
he  held  at  his  death  an  equitable  interest."  • 

7.  Effect  of  Modern  Married  Women's  Acts. — ^A  very  general  and 
radical  alteration  of  the  law  of  dower  has  been  efifected  by  that  cur- 
rent of  reform  legislation  which,  in  every  one  of  the  United  States, 
has  revolutionized  the  property  relations  of  husband  and  wife.  A 
survey  of  this  legislation  in  its  wider  application  is  reserved  for  treat- 
ment elsewhere.'  It  may  be  said  here  that  between  1844  and  1850 
the  revolution  began,  statutes  having  been  passed  in  nearly  every 
state  altering  the  common  law  by  increasing  the  rights  and  powers 
of  married  women.  In  some  of  these  states  the  early  statutes  effected 
an  extensive  reform,  and  legislation  on  that  subject  then  practically 
ceased.  In  others,  one  detail  of  the  law  was  modified  after  another, 
the  complete  reform  having  taken  many  years,  or  being  still  in  proc- 
ess. According  to  the  law  in  some  jurisdictions  the  wife  has  become 
independent  of,  and  in  every  way  equal  to,  her  hushand  in  property 
rights ; '  in  others,  the  common  law  subordination  of  the  wife  still 
exists,  except  in  such  details  as  have  been  altered  by  specific  statutes.* 
In  some  states  the  life  interest  in  one-third  of  the  husband's  real 
estate  has  been  changed  to  an  estate  in  fee  simple;  *"  while  in  others 
it  has  been  extended  to  the  absolute  ownership  of  one-half  of  such 
estate.**    According  to  some  authorities,  the  widow's  interest  is  some- 

6.  Bishop  y.  Boyl^  9  Ind.  169,  68  Utah  255,  87  Pae.  900,  8  L.RJL.(N.S.) 
Am.  Dec.  615,  1101. 

7.  See  HusBAHD  Amt  Wife.  11.  Smith  X'  Smith,  22  Colo.  480, 

8.  Mathewson  v.  Mathewson,  79  46  Pac  128, 55  A.  8.  R.  142,  34  L.R  A. 
Conn.  23,  63  Atl.  285,  6  Ann.  Cas.  49;  Butler  v.  Butler,  21  Kan.  521,  30 
1027,  6  L.R.A.(N.S.)  611;  Harring-  Am.  Rep.  441;  Bufflngton  v.  flrosven- 
ton  V.  Lowe,  73  Kan.  1,  84  Pao.  570,  or,  48  Kan.  730, 27  Pao.  137, 13  LJR.A. 
4  L.R.A.(N.S.)  547;  Flandermeyer  v.  282;  SmaU  v.  SmaU,  56  Kan.  1,  42 
Cooper,  85  Ohio  St.  327,  98  N.  E.  102,  Pac.  323,  54  A.  S.  R.  581,  30  L.R.A. 
Ann.  Cas.  1913A  983,  40  L.R.A.(N.S.)  243;  Johnson  v.  Johnson,  30  Mo.  72, 
360.  77  Am.  Dec.  598;  Wash  v.  Wash,  189 

9.  Perkins  v.  Blethen,  107  Me.  443,  Mo.  352,  87  S.  W.  993,  107  A.  S.  R. 
78    Ati.   574,   31   L.R.A.(N.S.)    148;  353. 

Prankd  v.  Frankel,  173  Mass.  214,  53  For  various  other  forms  and  modifi- 
N.  E.  398,  73  A.  S.  R.  266;  Schilling  cations  of  statutes  designed  for  a 
V.  Darmody,  102  Tenn.  439,  52  S.  W.  kindred  purpose,  see  Beard  v.  Knox, 
291.  73  A.  S.  R.  892.  5    Gal.   252,   63   Am.    Dec.   125,    (to 

10.  Stron°r  V.  Clem,  12  Ind.  37,  74  the  effect  Uiat  a  similar  interest  re- 
Am.  Dec.  200;  Grissom  v.  Moore,  106  suits  from  the  community  law  of 
Ind.  296,  6  N.  E.  629,  55  Am.  Rep.  California) ;  Davidson  v.  Richardson, 
742;  Moore  v.  Kent,  37  la.  20, 18  Am.  50  Ore.  323,  89  Pac.  742,  91  Pac.  1080, 
Rep.  1;  Rausch  v.  Moore,  48  la.  611,  126  A.  S.  R.  738,  17  L.R.A.(N.S.) 
30  Am.  Rep.  412 ;  Fowler  v.  Chadima,  319  (to  the  effect  that  nnder  the  stat- 
134  la.  210,  111  N.  W.  808,  120  A.  S.  ute  of  Oregon  the  widow  is  given  a 
B.  433,  13  Ann.  Cas.  141 ;  Keith  v.  one-half  interest  in  the  estate  for  life) ; 
Mellenthin,  92  Minn.  527,  100  N.  W.  and  see  McGuire  v.  Cook,  98  Ark. 
366,  104  A.  S.  R.  679;  In  re  Park,  31   118,  135  S.  W.  840,  Ann.  Cas.  1912D 
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times  made  subject  to  such  debts  of  the  husband  as  could  not  be  paid 
from  the  personalty  left  by  him.**  In  nearly  eveiy  state,  either  by 
the  terms  of  the  statute  itself  or  by  decisions  of  the  courts,  all  such 
substituted  interests  of  the  widow  are  treated  as  of  the  nature  of  dower 
and  subject  to  the  incidents  of  the  common  law  estate,  except  so  far 
as  the  statute  expressly  alters  these  incidents.** 

8.  Existing  Interests  as  Affected  by  Statutes. — Statutes  altering 
the  nature  and  extent  of  dower  necessarily  raise  the  question  how 
far  they  can  constitutionally  affect  the  interests  of  husbands  and 
wives  already  married,  or  the  title  to  land  which  already  is  or  has 
been  in  the  seisin  of  the  husband.  The  general  rule  is  that  the  power 
of  the  legislature  extends  to  the  alteration  or  abolition  of  a  mere 
expectancy  or  possibility,  not  yet  vested  as  a  right,  but  not  to  the 
taking  away  of  a  vested  right.  However  it  is  also  the  rule  that  the 
wife's  expectation  of  dower,  that  is  her  inchoate  right  of  dower,  even 
after  her  husband  has  become  seised  of  particular  real  estate,  is  not  a 
vested  right  within  the  protection  of  the  constitutional  provision ;  ^* 
although  there  is  authority  opposing  this  view.*'  But  it  is  not  in 
the  power  of  the  legislature  to  diminish  or  extend  an  estate  in  dower 

776;  Heisen  ▼.  Heisen,  145  HI.  658,  34  vision  under  the  Colorado  statute  for 
N.  £.  597,  21  LJI.A.  434;  Blanken-  one-half  of  the  entire  estate,  real  and 
ship  v.  Hall,  233  111.  116,  84  N.  E.  192,  personal,  to  the  widow,  was  to  be  whol- 
122  A.  S.  R.  149 ;  Magee  v.  Young,  40  ly  unconnected  with  dower,  and  to  be 
Miss.  164,  90  Am,  Dec.  322.  subject  by  implication  to  the  payment 

12.  Merrill  v.  Security  Trust  Co.,  71  of  the  husband's  debts). 

Minn.  61,  73  N.  W.  640,  70  A.  S.  R.       14.  Randall    v.    Kreiger,   23    WaU. 

312;  Johnson  v.  Minnesota  L.  &  T.  137,  23  U.  S.  (L.  ed.)  124;  McNeer  v. 

Co.,  75  Minn.  4,  77  N.  W.  421,  74  A.  McNeer,  142  lU.  388,  32  N.  E.  681, 19 

S.  R.  438;  Wash  v.  Wash,  189  Mo.  L.R.A.  266  and  note  (overruling  early 

352,  87  S.  W.  993, 107  A.  S.  R.  353.  Illinois    decisions    to    the    contrary) ; 

13.  McGuire  v.  Cook,  98  Ark.  118,  Billings  v.  People,  189  lU.  472,  59  N. 
135  S.  W.  840,  Ann.  Cas.  i912D  776;  E.  798,  59  L.R.A.  807;  Moor©  v.  Kent, 
Smith  V.  Smith,  22  Colo.  480,  46  Pac.  37  la.  20,  18  Am.  Rep.  1;  Griswold 
128,  55  A.  S.  R.  142,  34  L.R.A.  49;  v,  McGee,  102  Minn.  114,  112  N.  W. 
Heisen  v.  Heisen,  145  lU.  658,  34  N.  1020,  113  N.  W.  382,  12  Ann.  Cas. 
E.  597,  21  L.R.A.  434;  Haggerty  v.  186  and  note;  Magee  v.  Young,  40 
Warner,  148  Tnd.  625,  48  N.  E.  366,  Miss.  164,  90  Am.  Dec.  322  and  note; 
39  L.R.A.  384;  Green  v.  Estabrook,  Weaver  v.  Gregg,  6  Ohio  St.  547,  67 
168  Ind.  123,  79  N.  E.  373,  120  A.  S.  Am.  Dec.  355  and  note;  Mdizet's  Ap- 
R.  349;  Moore  v.  Kent,  37  la.  20,  18  peal,  17  Pa.  St.  449,  55  Am.  Dec. 
Am.  Rep.  1;  Rausch  v.  Moore,  48  la.  573;  Sliell  v.  Duncan,  31  S.  C.  547, 
611,  30  Am.  Rep.  412;   Griswold  v.  10  S.  E.  330,  5  L.R.A,  821. 

MfGee,   102  Minn.  114,   112   N.   W.  Notes:  39  A.  S.  R.  27;  84  A.  S.  R. 

1020,  113  N.  W.  382,  12  Ann.  Cas.  446. 

186;  Magee  v.  Young,  40  Miss.  164,  And  generally,  see  CoNSTiTunoNAii 

i)0  Am.  Dec.  322;  Orchard  v.  Wright-  Law,  vol.  6,  p.  313. 

Dalton-Bell-Anchor  Store  Co.,  225  Mo.  See  infra,  par.  25  et  seq.,  as  to  tlie 

414, 125  S.  W.  486,  20  Ann.  Cas.  1072.  nature  and  incidents  of  inchoate  right 

See  Hanna  v.  Palmer,  6  Colo.  156,  of  dower. 

45  Am.  Rep.  524  (holding  that  a  pro-  15.  Note:  12  Ann.  Cas.  192. 
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already  consummate  and  in  enjoyment.**  If  the  husband  conveys 
the  land  daring  the  existence  of  a  mortgage,  the  purchaser,  it  has 
been  held,  takes  a  vested  right,  subject  to  the  wife's  inchoate  right 
of  dowCT  under  the  law  then  existing,  and  this  right  cannot  be  im- 
paired by  subsequent  statutes  increasing  the  extent  of  doww,  though 
they  were  passed  before  her  dower  became  consummate  by  the  hus- 
band's death.*'  Nor  can  the  legislature  enlarge  the  dower  rights  of  a 
widow  as  against  the  rights  of  one  who  has  contracted  for  a  judgment 
lien  on  the  property  of  the  husband  in  view  of  the  constitutional  provi- 
sion against  impairing  the  obligation  of  contracts,  although  the  judg- 
ment is  not  actually  entered  until  after  the  statute  is  passed.*'  A 
statute  validating  releases  of  dower  defectively  executed  by  married 
women  has  been  held  ineffective  as  against  a  widow  whose  husband 
died  before  the  act  was  passed.**  And  it  has  been  ruled  that  a  divorce 
granted  by  act  of  the  legislature  cannot  divest  the  property  rights 
of  the  wife,  especially  when  an  action  for  the  determination  of  such 
rights  was  pending  when  the  act  was  passed.*" 

II.  Elbhbnts  of  Dowbs 

9.  In  General. — The  general  facts  which  confer  a  right  to  dower 
and  which  must  be  proved  to  exist  by  every  claimant  of  that  right, 
are:  first,  the  marriage;  second,  the  seisin  of  the  real  estate  in  question 
by  the  husband  during  the  marriage,  by  a  titie  inheritable  by  children 
of  the  marriage;  and,  third,  the  deatih  of  the  husband  leaving  the 
wife  surviving.*  It  is,  of  course,  also  essential  that  the  claimant  should 
be  capable  of  holding  an  interest  in  real  estate;  if,  therefore,  she  ia 

16.  Strong  v.  Clem,  12  Ind.  37,  74  20.  Gaines  v.  Gaines,  9  B.  Mon. 
Am.  Dec.  200;  Swartz  v.  Andrews,  137    (Ky.)  295,  48  Am.  Dec.  425. 

Ia.  261,  114  N.  W.  888,  126  A.  S.  R.  1.  Whiting  v.  NichoU,  46  111.  230,  92 

285;  McAllister  v.  Dexter  &  P.  R.  Co.,  Am.  Dec.  248;  McCraney  v.  McCraney, 

106  Me.  371,  76  Atl.  891,  21  Ann.  Cas.  5  la.  232,  68  Am.  Dec.  702;  Stevens 

486,  29  L.R.A.(N.S.)  726;  Sutton  v.  v.  Smith,  4  J.  J.  Mareh.  (Ky.)  64,  20 

Askew,  66  N.  C.  172,  8  Am.  Rep.  500.  Am.  Dec.  205;  Moore  v.  Mayor,  etc., 

See  also  Constitutional  Law,  vol.  of  New  York,  8  N.  Y.  110, 59  Am.  Dec. 

6,  p.  312.  473;  Shea's  Appeal,  121  Pa.  St.  302, 

17.  Strong  v.  Clem,  12  Ind,  37,  74  15  Atl.  629,  1  L.RJL.  422. 
Am.  Dec.  200  and  note;  Moore  v.  Kent,  Note:  Ann.  Cas.  1914B  666. 

37  la.  20,  18  Am.  Rep.  1;  Thomas  v.       See  infra,  par.  10-14,  as  to  a  valid 

Hesse,  34  Mo.  13,  84  Am.  Dee.  66.       marriage  as  a  prerequisite  and  as  to 

Note:  84  A.  S.  R.  446.  the  effect  of  the  dissolution  thereof  by 

18.  Davidson  v.  Richardson,  50  Ore.  domestic  or  foreign  decrees  of  divorce; 
323,  89  Pac.  742,  91  Pac.  1080, 126  A.  and  see  infra,  par.  15-19,  as  to  the 
S.  R.  738,  17  L.R.A.(N.S.)  319  and  seisin  of  the  husband,  and  the  nature 
note.  Aod   character   of  seisin   and   of   the 

19.  Swartz  v.  Andrews,  137  la.  261,  estates  and  interests  subject  thereto; 
114  N.  W.  888, 126  A.  S.  R.  285;  Grove  and  infra,  par.  20,  as  to  death  of  hus- 
V.  Todd,  41  Md.  633,  20  Am.  Rep.  band  as  a  preieqoisit*  to  claim  of 
7g.  dower. 
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a  nonresident  alien,  and  there  are  no  applicable  statutes  removing 
the  common  law  disabilities  of  alienage,  her  claim  must  fail.* 

10.  Valid  Marriage  as  Prerequisite. — The  first  requirement  resting 
upon  the  claimant  for  dower  is  that  she  prove  that  a  valid  marriage 
took  place  between  herself  and  the  one  in  whose  estate  she  claims 
dower.*  While  in  an  action  for  dower  the  plaintiff  is  not  required 
to  make  proof  of  the  actual  solemnization  of  marriage  between  herself 
and  the  deceased,  the  evidence  must,  nevertheless,  be  sufficient  to 
establish  the  fact  of  a  lawful  marriage  between  them.*  In  proving 
this  fact,  she  has  the  benefit  of  the  general  presumption  in  favor  of 
marriage,  by  which  a  marriage  which  existed  in  fact  is  presimied  to 
have  been  valid  until  the  contrary  appears.  This  presumption  will 
supply  the  lack  of  proof  of  the  authority  of  the  celebrant,  the  capacity 
of  the  parties,  the  existence  of  a  law  supporting  the  marriage  in  the 
jurisdiction  where  it  occurred  and  the  death  or  divorce  of  a  former 
spouse  of  one  of  the  parties.*  But  this  presumption  may  sometimes 
work  against  the  claimant,  since  her  marriage  may  be  rendered  void 
by  proof  that  a  former  marriage  existed  in  fact  and  is  presumed  to 
have  been  valid,  though  the  mode  and  time  of  its  celebration  may  be 
unknown  or  unproved.*  The  English  courts,  while  holding  a  com- 
mon law  marriage  to  be  valid  in  fixing  the  personal  status  of  the 
parties,  have  refused  to  base  property  rights  upon  it,  and  re<3[uire 
proof  of  a  marriage  celebrated  by  a  clergyman  as  a  basis  for  dower; 
but  in  the  United  States  a  marriage,  if  valid,  is  valid  for  all  purposes, 
and  dower  may  be  recovered  upon  proof  of  a  common  law  marriage 
in  jurisdictions  where  such  marriages  are  recognized  as  legal.'  In 
general,  the  cohabitation  of  the  parties  as  husband  and  wife,  their 
holding  each  other  out  as  such,  and  the  general  reputation  of  their 
mairriage  in  the  community,  is  sufficient  evidence  to  support  a  verdict 
or  finding  of  a  marriage,  and  is,  therefore,  sufficient  in  cases  of 
dower.*  If,  however,  it  appears  that,  at  the  time  when  the  cohabita- 
tion began,  the  plaintiff  was  the  wife  of  another  man,  or  the  deceased 

2.  See  Aliens,  vol.  1,  p.  818.  7.  Lavery  v.  Hutchinson,  249  111. 

3.  HUton  V.  Snyder,  37  Utah  384,  86,  94  N.  E.  6,  Ann.  Cas.  1912A  74 
108  Pac.  698,  Ann.  Cas.  1912C  241.       and  note.    See  also  FomshiU  v.  Mur- 

Note:  Ann.  Cas.  1913A  240.  ray,  1  Bland.  (Md.)  479,  18  Am.  Dec. 

4.  Williams  v.  Williams,  46  Wis.  344  (adhering  to  the  English  rule.) 
464,  1  N.  W.  98,  32  Am.  Rep.  722.  8.  Smith  v.  Fuller,  138  la.  91,  115 

5.  Potter  V.  Oapp,  203  111.  592,  68  N.  W.  912,  16  L.R.A.(N.S.)  98;  Sell- 
N.  E.  81,  96  A.  S.  R.  322  and  note;  man  v.  Bowen,  8  Gill  &  J.  (Md.)  50, 
Smith  V,  Fuller,  138  la.  91, 115  N.  W.  29  Am.  Dec.  524;  O'Malley  v.  O'Mal- 
912,  16  L.R.A.(N.S.)  98,  and  note,  ley,  46  Mont.  549,  129  Pao.  501,  Ann. 
reviewing  all  the  cases  as  to  this  pre-  Cas.  1914B  662. 

sumption;   Williams   v.   Williams,  63  And  see,  generally,  Marriaqe  as  to 

Wis.  58,  23  N.  W.  110,  53  Am.  Rep.  the  principle  in  question  and  as  to  evi- 

233.  dence  required  to  prove  marriage. 

6.  Note:  16  L.R.A.(N.S.)  103. 
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the  hosband  of  another  woman,  which  fact  was  known  to  them,  their 
continued  cohabitation  after  the  termination  of  the  prior  marriage 
by  death  or  divorce  affords  no  presumption  of  a  lawful  marriage 
between  them.* 

11.  Void  and  Voidable  Marriages. — ^If  the  supposed  marriage  was 
void,  the  claim  for  dower  must  fsdl ;  and  evidence  will  be  received  to 
avoid  it  even  though  the  marriage  relation  existed  in  fact  and  was 
never  questioned  until  after  the  death  of  the  husband.**  The  moat 
frequent  class  of  marriages  so  avoided  is  that  in  which  one  of  the 
parties  is  proved  to  have  been  the  husband  or  wife  of  another  person 
when  the  marriage  in  question  was  celebrated.**  Proof  of  that  -fact 
will  be  fatal  to  dower  even  in  states  where  by  statute  a  marriage 
entered  into  in  good  faith,  after  the  absence  of  the  former  spouse  for 
a  specified  number  of  years  and  in  the  belief  of  his  death,  is  declared 
to  be  valid  until  annulled  for  the  purpose  of  preventing  a  prosecution 
for  bigamy  and  maintaining  the  legitimacy  of  children.**  But  if  the 
marriage  relied  on  was  merely  voidable,  it  can  only  be  avoided  by 
direct  proceedings  for  that  purpose  during  the  life  of  the  parties; 
and  the  courts  will  not  permit  dower  to  be  defeated  by  a  collateral 
attack  after  termination  of  the  marriage  by  death.**    Following  th» 

9.  Potter  V.  Glapp,  203  lU.  592,  68  That  the  daimant  for  dower  before 
N.  £.  81,  96  A.  S.  R.  322;  Williams  her  marriagfe  to  the  debased  had  been 
v.  Williams,  46  Wis.  464,  1  N.  W.  98,  married  to  another  man,  who  procured 
32  Am.  Rep.  722.  a  divorce  from  her  for  her  fault,  and 

10.  Fomshill  v.  Murray,  1  Bland,  that  by  the  laws  of  the  state  where  the 
Cb.  (Md.)  479, 18  Am.  Dec.  344;  Oath-  divoroe  was  granted  she  was  prohibit- 
ings  v.  Williams,  27  N.  C.  487,  44  Am.  ed  from  remartying,  bnt  she  went  to 
Dec  49  and  note.  another  state  and  tiiere  married  the 

Note:  39  A.  S.  R.  29.  deceased,  does  not  defeat  her  dower; 

11.  Tyler  V.  AspinwaU,  73  Conn,  the  marriage  being  legal  in  the  ab- 
493,  47  Atl.  755,  54  L.R.A.  758  (re-  sence  of  any  express  statute  to  the 
fusing  to  allow  a  marriage  to  be  at-  contrary  in  the  state  where  it  was  con- 
taeked  by  a  proceeding  to  set  aside  a  tracted.  Dickson  v.  Dickson,  1  Yerg. 
previous  divorce  judgment  for  the  pur-  (Tenn.)  110,  24  Am.  Dec.  444.  For 
pose  of  defeating  the  widow's  claim  a  full  discussion  of  the  validity  of  a 
to  statutory  dower) ;  Potter  v.  Clapp,  marriage  under  those  circumstances, 
203  lU.  592,  68  N.  E.  81,  96  A.  S.  R.  see  Divobck  and  Sbpakation,  ante, 
322;  Johnson  v.  Johnson,  30  Mo.  72,  par.  327. 

77  Am.  Dec.  598  (holding  a  marriage  12.  Price  v.  Price,  124  N.  T.  589, 

void  and  dower  denied  upon  proof  that  27  N.  E.  383,  12  L.R.A.  359. 

the  husband  had  previously  contracted  Notes:  46  Am.  Dec.  132;  Ann.  Cas. 

a  marriage  with  an  Indian  woman  ac-  1913A  240. 

cording  to  the  usage  of  her  tribe) ;  13.  Jenkins    ▼.    Jenkins,    2    Dana 

Gathings  v.  Williams,  27  N.  C.  487,  44  (Ky.)  102,  26  Am.  Dec.  437:  Fomshill 

Am.    Dec.   49   and   note;   Raleigh   v.  v.  Murray,  1  Bland  Ch.  (Md.)  479, 18 

WeUs,  29  Utah  217,  81  Pac.  908,  110  Am.  Dec.  344. 

A.  S.  R.  689  (a  "plural"  marriage);  Note:  39  A.  S.  R.  29. 

Williams  v.  Williams,  63  Wis.  58,  23  See  Judgments,  as  to  direct  and 

N.  W.  110,  53  Am.  Rep.  253.  collateral  attack  generally. 
Note:  46  Am.  Dec.  130. 

•  569 


Digitized  by 


Google 


i  12  DOWER  »  R.  C.  L 

distinction  that  an  incapacity  of  the  parties  to  marry  ed«h  other,  as 
by  reason  of  relationship,  makes  the  marriage  only  voidable,  while 
an  incapacity  of  one  of  them  to  marry  anyone,  as  from  insufficiency 
of  age,  or  from  the  existence  of  a  previous  marriage,  makes  the  mar- 
riage void,**  it  has  been  held  that  the  fact  that  one  of  the  partiee  was 
of  such  unsound  mind  as  not  to  be  able  to  understand  the  nature  of 
the  marriage  contract  renders  the  marriage  void,  and  that  conse- 
quently saoh  fact  is  provable  as  a  defense  to  a  claim  for  dower." 
But  fraud  renders  the  marriage  voidable  only,  and  therefore  is  not 
available  as  a  bar  to  dower,  if  the  marriage  remained  unchanged 
until  the  husband's  death.**  The  tendency  of  the  later  cases  is  very 
strong  toward  making  marriages  to  which  some  flaw  attaches  voidable 
rather  than  void.  If  a  marriage  occurred  when  one  of  the  parties 
was  under  the  lawful  age,  or  when  one  of  the  parties  was  mentally 
incompetent,  but  the  party  then  incapable  recognized  and  continued 
in  the  marriage  relation  after  he  had  become  of  age  or  recovered  his 
mental  soundness,  there  is  little  doubt  that  most  modern  courts  would 
regard  the  marriage  as  ratified  and  validated  by  such  facts.  And  it 
is  very  doubtful  whether  most  American  courts  would  now  follow 
the  decisions  cited  above  which  hold  the  marriage  a,bsolutely  void, 
except  in  cases  where  the  taint  is  the  existence  of  a  prior  marriage.*' 

12.  Divorce  as  Affecting  Dower  Right. — In  the  absence  of  statute, 
the  dissolution  of  a  marriage  by  divorce  puts  an  end  to  the  wife's 
inchoate  right  of  dower,  and  is  a  defense  to  any  claim  by  her  for 
dower  upon  the  death  of  the  husband.  It  makes  no  difference  whether 
the  divorce  is  obtained  by  the  wife  or  by  the  husband,  or  for  whose 
fault.  This  general  rule  rests  on  the  very  evident  reason  that,  when 
the  marriage  relation  is  dissolved  by  divorce,  the  woman  ceases  to  be 
the  wife  of  the  man,  and  upon  his  death  does  not  become  his  widow." 
There  is,  however,  a  line  of  authorities  to  the  effect  that  the  wife's 
inchoate  right  of  dower  in  lands  already  acquired  by  the  husband  is 
a  vested  right  which  cannot  be  terminated  by  a  divorce  in  which  she 

14.  Gathings  v.  Williams,  27  N-  C.  8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654; 

487,  44  Am.  Dec.  49.  Wood  v.  Wood,  59  Ark.  441,  27  S.  W. 

See  generally,  Markiaqb.  641,  43  A.  S.  R.  42,  28  L.R.A.  157; 

16.  Jenkins    v.    Jenkins,    2    Dana  McCraney  v.  McCraney,  5  la.  232,  68 

(Ky.)  102,  26  Am.  Dec.  437.  Am.  Dee.  702;  Carr  v.  Carr,  92  Ky. 

Note:  44  Am.  Dec.  55.  552,  18  S.  W.  453,  36  A.  S.  R.  614 

16.  Tomppert  V.  Tomppert,  13  Bush,  and  note;  O'Malley  v.  O'MaQey,  46 
(Ky.)  326,  26  Am,  Rep.  197  (stating  Mont.  549,  129  Pac.  501,  Ann.  Cas. 
the  rule  in  the  text,  and  citing  and  dis-  1914B  662  and  note;  Tatro  v.  Tatro, 
senting  from  many  of  the  earlier  au-  18  Neb.  395,  25  N.  W.  571,  53  Ajd. 
thorities  to  the  contrary).  Rep.  820;   Jnlier  v.  Julier,  62   Ohio 

17.  See  generally,  Marriage.  St.  90,  56  N.  E.  601,  78  A.  S.  R.  697. 

18.  Barrett  v.  Failing,  111  U.  S.  Notes:  39  A.  S.  R.  29;  11  LJl.A. 
523,  4  S.  Ct.  598,  28  U.  S.  (L.  ed.)  790. 

505;  Maynard  v.  Hill,  125  U.  S.  190, 
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was  the  innocent  party.**  The  termination  of  the  dower  right  results 
only  from  a  divorce  a  vinculo  matrimonii;  the  so-called  divorce  a 
mensa  et  thoro,  or  judicial  separation,  does  not  effect  the  dissolution 
of  ihe  marriage  and  consequently  has  no  effect  upon  dower.**  In 
several  of  the  American  states  it  has  been  provided  by  statute  that  if 
the  wife  obtains  a  divorce  for  the  husband's  fault,  she  retains  her 
right  to  dower.  In  some  states  the  form  of  the  statute  provision  is 
that  if  she  is  divorced  for  her  own  fault,  she  shall  not  be  endowed. 
This  form  of  statute  is  generally  treated,  as  implying  her  right  to 
retain  dower  in  case  of  divorce  for  the  husband's  fault.*  By  other 
statutes,  the  granting  of  a  divgrce  to  the  wife  for  the  husband's  fault 
entitles  her  to  receive  her  dower  at  once,  the  dissolution  of  the  mar- 
riage having  the  same  effect  as  the  death  of  the  husband,  and  making 
her  dower  consummate.*  But  even  in  the  states  where  the  wife  retains 
her  right  to  dower  aStet  obtaining  a  divorce  for  the  husband's  fault, 
if  alimony  is  awarded  to  her  by  the  court  and  paid  to  her,  her  right 
to  dower  ceases,  since  the  award  of  alimony  is  a  judicial  determination 
of  her  rights  and  equities  in  his  property,  and  operates  as  an  equivalent 
and  substitute  for  dower.'  And,  for  an  analogous  reason,  where  the 
payment  of  alimony  bars  the  wife's  right  of  dower,  it  likewise  ter- 
minates all  rights  granted  to  her  by  an  antenuptial  contract  in  Ueu 
of  dower.*    But  where  the  so-called  alimony  is  only  a  periodical  pay- 

19.  Re  Ensign,  103  N.  T.  284,  8   S.  W.  641,  43  A.  S.  R.  42,  28  L.R,A. 
N.  E.  544,  57  Am.  Rep.  717  j  Van   157. 

Cleaf  V.  Burns,  118  N.  Y.  549,  23  N.  2.  Barrett  v.  Failing,  111  U.  S.  523, 

E.  881, 16  A.  S.  R.  782, 133  N.  T.  540,  4  S.  Ct.  598,  28  U.  S.   (L.  ed.)  505 

30  N.  E.  661,  15  L.R.A.  542;   Van  (based  on  an  Oregon  statute);  Wood 

Blaricuip  v.  Larson,  205  N.  T.  355,  98  v.  Wood,  59  Ark.  441,  27  S.  W.  641, 

N.  E.  488,  Ann.  Cas.  1913E  553,  41  43  A.  S.  R.  42,  28  L.R.A.  157;  Hard- 

L.R.A.(N.S.)  219.  ing  v.  Alden,  9  Me.  140,  23  Am.  Deo. 

Note:  25  A.  S.  R.  396.  549;  McAllister  v.  Dexter  &  P.  R.  Co., 

20.  Taylor  v,  Taylor,  93  N.  C.  418,  106  Me.  371,  76  Atl.  891,  21  Ann.  Cas. 
53  Am.  Rep.  460.  486,  29  L.R.A.(N.S.)    726;  Keith   v. 

Notes:  39  A.  S.  R.  29;  11  LJl.A.  Mellenthin,  92  Minn.  527,  100  N.  W. 

790;  Ann.  Cas.  1914B  665.  366,  104  A.  S.  R.  679. 

See  also  Divorce  and  Separation,  Note:  11  L.RA.  790. 

ante,  par.  302  et  seq.  3.  Adams  v.  Storey,  135  111.  448,  26 

1.  Brown's  Appeal,  72  Conn.  148,  N.  E.  582,  25  A.  S.  R.  392,  11  L.R.A. 

44  Atl.  22,  49  L.R.A.  144;  Adams  v.  790;  Long  v.  Barton,  236  lU.  551,  86 

Storey,  135  111.  448,  26  N.  E.  582,  25  N.  E.  127, 19  L.R.A. (N.S.)  384;  Tatro 

A.  S.  R.  392,  11  L.R.A.  790;  Chicago  v.  Tatro,  18  Neb.  395,  25  N.  W.  5n, 

&  N.  W.  R.  Co.  v.  Garrett,  239  111.  53  Am.  Rep.  820;  Julier  v.  Julier,  62 

297,  87  N.  E.  1009,  130  A.  S.  R.  229;  Ohio  St.  90,  56  N.  E.  661,  78  A.  S.  R. 

Van  Blaricum  v.  Larson,  205  N.  Y.  697. 

355,  98  N.  E.  488,  Ann.  Cas.  1913E  Note:  Ann.  Cas.  1914B  665. 

553,  41  L.R.A.(N.S.)   219;  Julier  v.  See  Aumont,  vol.  1,  p.  866  et  seq., 

Julier,  62  Ohio  St.  90,  56  N.  E.  661,  as    to    alimony    distinguished    from 

78  A.  S.  R.  697.  dower. 

Note:  Ann.  Cas.  1914B  666.  4.  Long  v.  Barton,  296  111.  551,  86 

.     See  Wood  v.  Wood,  59  Ark.  441,  27  N.  E.  127,  19  L.R.A.(N.S.)  384. 
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ment  for  support,  and  the  divorce  is  a  mensa  et  thoro  only,  dower  is 
held  not  barred.*  Where  the  law  permits  the  remarriage  of  the  hus- 
band after  a  divorce,  though  such  divorce  was  granted  for  his  own 
fault,  if  he  so  remarries  all  bonds  between  himself  and  the  former 
wife  are  finally  severed,  and  her  right  to  dower  ceases.' 

13.  Foreign  Divorces. — ^The  common  law  effect  of  a  divorce  to  pre- 
vent the  accruing  of  dower  attaches  to  a  valid  divorce  granted  in 
another  state,  as  well  as  to  one  obtained  in  the  state  where  the  land 
lies.  But  whether  a  statute  of  one  state,  securing  or  denying  the  right 
of  dower  in  case. of  divorce,  extends  to  a  divorce  granted  in  another 
state,  depends  upon  the  terms  of  the  statute,  and  upon  its  interpreta- 
tion by  the  courts  of  the  state  where  the  land  lies.'  In  some  cases  it 
is  held  that  a  divorce  granted  in  another  state  for  a  cause  which  is 
not  ground  for  divorce  in  the  state  where  the  land  lies  is  not  within 
the  statute  of  the  latter  state ;  •  while  in  others  the  term  "divorce"  as 
used  in  such  statutes  is  held  to  include  a  divorce  obtained  in  another 
state,  and  the  general  argument  based  on  the  fact  that  the  claimant 
had  ceased  to  be  wife  to  the  deceased  is  said  to  apply  equally  whether 
the  divorce  is  domestic  or  foreign.* 

14.  Jorisdictioii  in  Divorce  Suits  as  Touching  Dower  Rights. — ^If 
a  decree  of  divorce  is  rendered  by  a  court  without  jurisdiction  to  render 
it,  it  is,  of  course,  a  nullity,  and  the  courts  of  the  jurisdiction  where  it 
is  sought  to  assert  rights  based  upon  it  will  refuse  it  any  recognition.*' 
The  questions  as  to  the  jurisdiction  of  a  court  to  grant  a  divorce 
against  a  defendant  living  in  another  state,  and  the  obligation  .of  the 
latter  state  to  recognize  the  divorce  judgment  under  the  full  faith 
and  credit  clause  of  the  constitution  of  the  United  States,  ai"e  fully 
considered  under  another  titie  heading.**  Even  though  a  court  has 
jurisdiction  to  render  a  decree  dissolving  the  marital  relation  existing 
between  one  of  its  citizens  and  a  nonresident  wife,  it  does  not  neces- 
sarily follow  that  her  dower  right,  acquired  in  the  state  of  her  resi- 

6.  Taylor  v.  Taylor,  93  N.  C.  418,  53  N.  E.  838,  75  A.  S.  R.  110  and  note: 

Am.  Rep.  460.  Van  Cleaf  v.  Bums,  118  N.  Y.  549, 

See  generally.  Divorce  and  Separa-  23  N.  E.  881,  16  A.  S.  E.  782,  133  N. 

TiON,  ante,  par.  3  et  scq.,  as  to  the  Y.  540,  30  N.  B.  661,  15  L.R.A.  542 

distinction  between  absolute  and  limit-  and  note, 

ed  divorces.  9.  Harding    ▼.    Alden,    9    Qreenl. 

6.  Brown's  Appeal,  72   Conn.  148,  (Me.)  140,  23  Am.  Dec.  549. 
44  Atl.  22,  49  L.R.A.  144.     See  also  Note:  15  L.R.A.  542. 

McCraney  v.  McCraney,  5  la.  232,  68  10.  Cheely  v.  Clayton,  110  U.  S.  701, 

Am.  Dec.  702.  4  S.  Ct.  328,  28  U.  S.  (L.  ed.)  298; 

7.  Barrett  v.  Failing,  111  U.  S.  523,  Reel  v.  Elder,  62  Pa.  St.  308,  1  Am. 
4  S.  Ct.  598,  28  U.  S.  (L.  ed.)  505.  Rep.  414;  McCreery  v.  Davis,  44  S.  C. 

Note:  Ann.  Caa.  1913E  555.  195,  22  S.  E.  178,  51  A.  S.  R.  794, 

See  Divorce  and  Separation,  ante,  28  L.R.A.  655. 

par.  330  et  seq.,  as  to  foreign  divorces  Note:  Ann.  Cas.  1914B  665. 

generally.  11.  See  Divorce  and  Separawow, 

8.  Lynn  v.  Sentel,  183  111.  382,  55  ante,  par.  331. 
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dence  and  of  the  original  matrimonial  domicil,  is  affected.  Hence  it  is 
that  a  statute  provi<Ung  for  the  forfeiture  of  the  dower  rights  of  a  wife 
if  a  divorce  is  granted  to  her  husband  for  her  fault,  does  not  apply  if 
the  divorce  ia  granted  in  a  foreign  jurisdiction  upon  notice  by  publica- 
tion, and  for  a  cause  not  recognized  as  a  ground  of  divorce  by  the 
law  of  her  domicil.**  If  the  wife  is  the  petitioner  for  the  foreign 
divorce,  she  may  be  estopped  from  denying  the  jurisdiction  of  the 
court,  or  from  claiming  marital  rights  on  the  ground  of  the  nullity 
of  the  judgment*'  Of  course,  where  the  inchoate  right  of  dower  is 
regardeid  as  a  vested  right  she  may  still  claim  dower  in  lands  owned 
by  her  husband  before  the  divorce.**  The  question  of  jurisdiction 
may  arise  in  relation  to  a  domestic  as  well  as  to  a  foreign  divorce;  *' 
but  in  either  case  mere  irregularities  of  procedure  are  not  sufficient  to 
subject  the  judgment  to  collateral  attack,  or  to  affect  its  result  upon 
a  claim  for  dower."  In  England,  absolute  divorces  were  formerly 
granted  only  by  act  of  Parliament.  The  practice  of  granting  legis- 
lative divorces  continued  in  the  United  States  until  recent  years; 
and  a  divorce  so  granted  has  the  same  effect  upon  dower  as  one 
obtained  in  the  courts.*'  .  But  where  a  controversy  is  regularly 
pending  in  a  proper  court  touching  the  respective  rights,  under 
existing  laws,  of  the  parties  thereto,  the  legislature  has  no  power  to 
put  an  end  to  the 'contest  and  take  away  the  right  itself,  for  the  enforce- 
ment of  which,  involving  a  claim  of  dower,  the  party  alleging  injury 
has  appealed  to  such  court.** 

15.  Seisin  of  Husband  Generally. — ^In  order  to  support  a  claim 
of  dower  it  must  be  shown  that  during  the  marriage  the  hus- 
band was  seised  of  a  freehold  estate  in  the  real  estate  against  which 
the  right  is  asserted ;  **  and  that  such  seisin  was  of  a  beneficial 

12.  Lynn  ▼.  Sentd,  183  HI.  382,  55  17.  Maynard  v.  Hill,  125  U.  S.  190, 
N.  E.  838,  75  A.  S.  R.  110.  8  S.  Ct.  723,  31  U.  S.  (L.  ed.)  654. 

See  DivoROE  and  Separation,  ante,  Notes:  48  Am.  Dec.  437;  Ann.  Cas. 

par.  302  et  seq.,  as  to  the  effect  of  1914B  665. 

divorce  generally  on  property  rights;  18.  Gaines   t.    Gaines,   9    B.   Mon. 

and  see  the  same  title,  ante,  par.  331,  (Ky.)  295,  48  Am.  Dec.  425. 

as  to  the  extraterritorial  effect  gener-  19.  McGoire  v.  Cook,  98  Ark.  118, 

ally  of  foreign  divorce.  135  S.  W.  840,  Ann.  Cas.  1912D  776; 

13.  Starbuck  v.  Starbuek,  173  N.  T.  Cobb  v.  Oldfield,  151  111.  540,'  38  N. 
503,  66  N.  E.  193,  93  A.  S.  R.  631.  E.  142,  42  A.  S.  R.  263;  Waters  v. 

See  infra,  par.  47.  Gooch,  6  J.  J.  Marsh.  (Ky.)  586,  22 

14.  Van  Blaricum  v.  Larson,  205  N.  Am.  Dec.  108;  Stitt  v.  Smith,  102 
Y.  355,  98  N.  E.  488,  Ann.  Cas.  1913E  Minn.  253,  113  N.  W.  632,  13  L.R.A. 
553,  41  LJl.A.(NJB.)  219  and  note.  (N.S.)  723;  Phelps  v.  Phelps,  143  N. 

IB.  Grober  v.  Clements,  71  Ark.  565,  T.  197,  38  N.  E.  280,  25  L.R.A.  625; 

76  S.  W.  555, 100  A.  S.  R.  91.  Redding  v.  Vogt,  140  N.  C.  562,  53 

16.  Carr  v,  Carr,  92  Ky.  552,  18  S.  E.  337,  6  Ann.  Cas.  312;  Pledger  v. 

8.  W.  453,  36  A.  S.  E.  614.  EUerbe,  6  Rich.  L.   (8.  C.)  266,  60 

See  Judgments,  as  to  collateral  at-  Am.  Dec.  123. 
tack  generally.  Note:  27  L.R.A.  341. 
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quality.*"  Hence,  the  widow  will  not  take  dower  if  the  husband  was 
seised  only  of  a  term  of  years,  though  for  999  or  even  for  2,000  years ;  * 
nor  if  his  estate  was  a  remainder  or  reversion,  and  the  particular  estate 
had  not  expired  at  the  time  of  his  death.*  The  freehold  estate  of  which 
the  husb£ind  was  seised  must^lso  have  been  such  that  children  born  of 
the  marriage,  if  any,  would  inherit  it;  but  it  is  not  necessary  that 
any  children  should  in  fact  have  been  born ;  •  and  if  the  husband  held 
by  a  devise  to  him  and  to  the  children  of  the  marriage,  if  any,  dower 
is  not  defeated  by  a  subsequent  executory  devise  to  others  if  the  first 
taker  should  die  leaving  no  children.*  Seisin  in  law,  that  is,  the 
right  to  immediate  possession  under  a  freehold  title,  is  sufficient  to 
confer  dower,  though  the  husband  never  took  actual  possession ;  *  but 
the  bare  possession  of  land  is  not  seisin.*  In  this  respect  the  law  of 
dower  differs  from  that  of  curtesy.  The  reason  for  the  distinction  is 
plain;  at  common  law,  it  was  the  right  and  duty  of  the  husband  to 
enforce  his  wife's  claim  to  land  and  if  he  failed  to  do  so  he  was  justly 
punished  by  the  loss  of  his  curtesy,  but  since  the  wife  had  no  duty  or 
power  in  regard  to  his  land,  her  rights  were  not  forfeited  by  his 
neglect.'  If  the  property  in  question  is  personalty,  to  which  the  law 
of  dower  has  been  extended  by  statute,  such  ownership  as  carries  with 
it  the  actual  possession,  or  the  right  to  actual  possession,  is  equivalent 
to  seisin  in  real  estate.^  If  the  seisin  of  a  grantor  is  not  in  fact  such 
as  to  confer  dower  upon  his  wife,  his  grantee  is  not  estopped  to  deny 

See  generally,  Estates,  as  to  free-  Re  Cr^er,  1  Barb.  Ch.  (N.  Y.)  598, 

holds  and  other  interests  in  real  prop-  45  Am.  Dec.  416. 

erty.  Note:  Ann.  Caa.  1912D  781. 

20.  See  infra,  par.  16,  as  to  bene-  3.  Pollard   v.   Slaughter,  92  N.   C. 

ficial    quality    of   seisin;    infra,    par.  72,  53  Am.  Rep.  402;  Couch  v.  East- 

17,  as  to  instantaneous  seisin;  infra,  ham,  69  W.  Va.  710,  73  S.  E.  314,  39 

par.  18,  as  to  interests  in  joint,  com-  Ij.R.A.(N.S.)  307. 

mon,  or  conditional  estates;  and  infra.  Note:  22  L.R.A.(N.S.)  693. 

par.  19,  as  to  equitable  interests.  4.  Trumbull  v.  Trumbull,  149  Mass. 

1.  Gray  v.  Whittemore,  192  Mass.  200,  21  N.  E.  366,  4  L.R.A.  117;  Pol- 
367,  78  N.  E.  422,  116  A.  S.  R.  246,  lard  v.  Slaughter,  92  N.  C.  72,  53  Am. 
10  L.R.A.(N.S.)  1143;  Whitmire  v.  Rep.  402,  (reviewing  the  authorities 
Wright,  22  S.  C.  446,  53  Am.  Rep.  fully) ;  Couch  v.  Eastham,  69  W.  Va. 
724.  710,  73  S.  E.  314,  39  L.R.A.(N.S.) 

2.  McGuiro  v.  Cook,  98  Ark.  118,  307. 

135  S.'W.  840,  Ann.  Cas.  1912D  776  Note:  22  L.R.A.(N.S.)  692. 

and  note;  Orchard  v.  Wright-Dalton-  6.  Putney  v.  Vinton,  145  Mich.  219, 

Bell-Anchor  Store  Co.,  225  Mo.  414,  108  N.  W.  655,  9  Ann.  Cas.  147. 

125  S.  W.  486,  20  Ann.  Cas.  1072;  6.  Redding  v.  Vogt,  140  N.  C,  562, 

Redding  v.  Vogt,  140  N.  C.  562,  53  53  S.  E.  337,  6  Ann.  Cas.  312. 

S.  E.  337,  6  Ann.  Cas.  312;  Potter  v.  7.  Stevens  v.  Smith,  4  J.  J.  Marsh. 

Clapp,  203  111.  592,  68  N.  E.  81,  9«  (Ky.)  64,  20  Am.  Dee.  205;  Pledger 

A.  S.  R.  322;  McLeery  v.  McLeery,  v.  Ellerbe,  6  Rich.  L.  (S.  C.)  266,  60 

65  Me.  172,  20  Am.  Rep.  683;  Leavitt  Am.  Dee.  123. 

V.  Lamprey,  13  Pick.  (Mass.)  382,  23  8.  Hatcher  v.  Buford,  60  Ark.  169, 

Am.  Dec.  685;  Saflford  v.  Safford,  7  29  S.  W.  641,  27  L.R.A.  507  (holding 

Paige  (N.  Y.)  259,  32  Am.  Dec.  633:  also  that  the  title  retained  by  the  donor 
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her  claim  of  dower  by  taking  a  deed  of  the  land  which  described  it  as 
an  estate  in  fee  simple;  *  but  one  having  possession  and  claiming  title 
in  fee  under  the  deed  from  the  heir  of  the  husband  cannot,  as  against 
the  Widow,  deny  the  husband's  seisin.*" 

16.  Beneficial  Quality  of  Seisin. — ^As  a  requisite  to  dower  the  hus- 
band's seisin  must  have  been  a  beneficial  one;  and  so  the  widow  of 
one  who  held  land  merely  as  trustee  for  another  takes-  no  dower.** 
This  rule  has  been  extended  to  the  case  of  one  who  before  his  mar- 
riage had  contracted  to  sell  the  property,  but  had  not  delivered  the 
deed,  so  that  he  held  his  legal  title  subject  to  a  superior  equity ;  **  and 
it  likewise  applies  to  a  bona  fide  gift,  under  which  the  donee  had 
taken  possession  before  the  marriage,  and  received  a  deed  after  the 
marriage.** 

17.  Instantaneous  Seisin.— There  is  no  general  rule  in  strictness, 
that  in  cases  of  instantaneous  seisin,  the  widow  shall  or  shall  not  be 
entitled  to  dower;  this  must  depend  as  well  upon  the  character  of  the 
seisin  as  its  duration.  When  a  man  has  the  seisin  of  an  estate,  though 
for  an  instant,  beneficially  for  his  own  use,  his  widow  shall  be  endowed ; 
but  where  he  is  the  mere  instrument  for  passing  the  estate,  although 
there  may  be  an  instantaneous  seisin,  the  widow  shall  not  be  endowed.** 
The  widow  takes  no  dower  if  the  seisin  of  the  husband  was  but  for 
a  moment,  being  devested  as  a  part  of  the  transaction  by  which  it  was 
vested.  If,  therefore,  he  gave  to  his  grantor  a  mortgage  in  payment 
of  the  purchase  money  or  a  part  of  it,  he  was  only  instantaneously 
seised,  except  as  to  the  equity  of  redemption,  and  the  mortgage  pre- 
vails over  the  wife's  right  of  dower.**     It  has  been  held  that  the 

after  a  valid  gift  causa  mortis  is  sufB-  Perry,  2  Hill  Eq.  (S.  C.)  204,  29  Am. 

cient  to  support  a  claim  for  dower) ;  Dec.  68. 

May  V.  May,  7  Fla.  207,  68  Am.  Dee.  Note:  27  L.R.A.  341. 

431;  Bnrdett  v.  Burdett,  26  Okla.  416,  12.  Hugunin    v.    Cochrane,   51   111. 

109  Pac.  922,  35  L.RJl.(N.S.)  964.  302,  2  Am.  Rep.  303;  Britt  v.  Gordon, 

9.  Cobb  V.  Oldfield,  151  lU.  540,  38  132  la.  431,  108  N.  W.  319,  11  Ann. 
N.  E.  142,  42  A.  S.  R.  263;  Whitmire  Cas!  407  (recognising  the  rule  but 
V.  Wright,  22  S.  C.  446,  53  Am.  Rep.  denying  its  application  on  the  peculiar 
724.  facts  of  the  case) ;  Melton  v.  Lane,  29 

10.  Hitchcock  v.  Harrington,  6  Okla.  383,  118  Pac.  141,  Ann.  Cas. 
Johns.  (N.  T.)  290,  5  Am.  Dec.  229;  1913A  628  and  note;  Chapman  v. 
Collins  V.  Torry,  7  Johns.  (N.  T.)  Chapman,  92  Va.  537,  24  S.  E.  225,  53 
278,  5  Am.  Dec.  273;  Pledger  v.  El-  A.  S.  R.  823;  Sordine  v.  Burdine,  98 
lerbe,  6  Rich.  L.  (S.  C.)  266,  60  Am.  Va.  515,  36  S.  E.  992,  81  A.  S.  R.  741. 
Dec.  123.  13.  Oaines   v.    Gaines,    9   B.    Hon. 

11.  Sullivan  v.  SuUivan,  139  la.  679,  (Ky.)  295,  48  Am.  Dec.  425. 

117  N.  W.  1086,  22  L.RA.(N.S.)  691;       14.  McCanley  v.  Grimes,  2  Gill  &  J. 

Stevens  v.  Smith,  4  J.  J.  Marsh.  (Ky.)  (Md.)  318,  20  Am.  Dec  434;  Holbrook 

64,  20  Am.  Dec.  205 ;  Hendreu  v.  Hen-  v.  Finney,  4  Ma^.  566,  3  Am.  Dee. 

dren,  153  N.  C.  505,  69  S.  E.  506, 138  243. 

A.  S.  R.  680;  Greene  v.  Greene,  1  Ohio       16.  Frederick  y.  Emig,  186  HI.  319, 

635,  13  Am.  Dec.  642;  Thompson  v.  57  N.  E.  883,  78  A,  S.  R.  383  and 
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right  of  a  sarety  for  purchase  money  of  real  estate  which  he  is  com- 
pelled to  pay  is,  in  reference  to  such  estate,  superior  to  those  of  the 
widow  of  the  purchaser ;  **  but  the  extension  of  this  equity  to  a  third 
person  must  be  strictly  confined  to  those  who  furnish  or  advanc6  the 
purchase  money  to  the  purchaser  for  his  benefit;  and  it  must  not  be 
a  general  loan.^'  By  analogy  the  same  right  of  priority  over  dower 
has  been  extended  to  one  who  holds  a  vendor's  lien.**  But  where  a 
mortgagee  releases  land  from  a  mortgage  given  by  the  mortgagor  to 
secure  the  purchase  money  at  the  time  he  took  the  conveyance,  the 
mortgagor's  seisin  has  effect  by  relation  from  the  time  of  the  execu- 
tion of  the  original  deed,  and  his  wife  will  be  dowable  therein." 
Ordinarily,  the  husband  is  not  deemed  sufficiently  or  beneficially  seised 
by  an  instantaneous  passage  of  the  fee  in  and  out  of  him  so  as  to 
entitle  his  wife  to  dower  against  the  mortgagee.  A  widow  in  such  a 
case,  on  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged  prem- 
ises, will  be  entitled  to  her  claim  to  the  extent  of  her  dower  in  the  sur- 
plus proceeds  after  satisfying  the  mortgage ;  and  if  the  heir  or  the  own- 
er of  the-  equity  of  redemption  redeems,  or  she  brings  her  writ  of 
dower,  she  is  let  in  for  her  dower  on  contributing  her  proportion  of  the 
mortgage  debt.**  Another  deduction  from  the  rule  concerning  instan- 
taneous seisin  is  that,  if  two  owners  of  land  exchange  their  lands,  their 
widows  are  not  endowed  of  both  pieces.  It  has  been  held  that  a  widow 
in  such  a  case  has  her  option  to  choose  dower  in  either  piece  of  land.* 
But  it  has  been  held  that  this  exception  applies  only  to  the  technical 
form  of  conveyance  known  to  the  common  law  as  an  "exchange," 
and  not  to  ordinary  deeds  of  land,  though  they  are  made  in  consider- 
ation of  each  other.*  Dower  claimed  out  of  the  homestead  may  be 
set  aside  free  from  the  claims  of  even  a  purchase  money  mortgage,  if 

note;  Motley  y.  Motley,  53  Neb.  375,   vested  in  the  purchase  of  land  b  not 

73  N.  W.  738,  68  A.  S.  R.  608  (de-   purchase  money  within  the  meaning  of 

cidcNl  under  a  statute);  Stow  v.  Tifft,  Illinois  dower  law). 

15  Johns.   (N.  Y.)   458,  8  Am.  Dec.       Note:  9  L.R.A.  481. 

266;  Oreene  V.  Greene,  1  Ohio  535, 13       18.  Hugunin   v.    Cochrane,   51   Dl. 

Am.  Dec.  642;  Seibert  v.  Todd,  31  S.   302,  2  Am.  Rep.  303. 

C.  206,  9  S.  E.  822,  4  L.R.A.  606  and       Notes:  46  Am.  Dec.  69;  4  L.RA. 

note;    Seekright   v.    Moore,   4   Leigh   606;  52  L.R.A.(N.S.)  555  et  seq. 

(Va.)  30,  24  Am.  Dec  704;  Wheatley       19.  Smith  v.  Stanley,  37  He.  11,  58 

V.  Calhoun,  12  Leigh  (Va.)   264,  37   Am.  Dec.  771  and  note. 

Am.  Dec.  654;  Re  Anger,  36  Ont  L.       20.  Eslava  v.  Lepretre,  21  Ala.  504, 

Rep.  402,  Ann.  Cas.  1913B  1307.  56  Am.  Dec.  266. 

Notes:  40  L.R.A.(N.S.)  275;  52  1.  Hugunin  v.  Cochrane,  51  111.  302, 
L.R.A.(N.S.)  540.  2  Am.  Rep.  303;  Stevens  v.  Smith,  4 

16,  BsUew  V.  RoUer,  124  Ind.  557,  J.  J,  Marsh.  (Ky.)  64,  20  Am,  Deo. 
24  N.  E.  976,  9  LJI.A.  481;  Smith  v.  205;  Motley  v.  Motley,  53  Neb.  375, 73 
Stanley,  37  Me.  11,  ,58  Am.  Dec.  771.   N,  W,  738,  68  A,  S.  R,  608, 

17,  Jeneson  v.  Garden,  29  HI.  199,  2,  Cass  v.  Thompson,  1  N.  BL  16^ 
81  Am,  Dee.  306  (holding  that  money  8  Am,  Dee,  36  and  note 

borrowed  of  a  third  person  and  in- 
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the  remainder  of  the  testator's  property  is  sufficient  to  satisfy  it.' 
Her  release  of  dower  in  one  of  the  pieces  daring  her  husband's  life 
indicates  an  election  to  claim  dower  in  the  other  land  and  not  in  that 
released.* 

18.  Seisin  of  a  Joint,  Common,  or  Conditional  Estate. — ^If  the  hus- 
band held  the  estate  as  joint  tenant  with  another,  the  survivor's  rights, 
on  the  death  of  either,  exclude  the  dower  right  of  the  widow;  and  if 
husband  and  wife  are  tenants  by  the  entirety,  her  right  of  dower  is 
merged  in  that  of  survivorship.'  But  if  the  husbtuid  held  as  tenant 
in  common  with  others,  the  wife  is  entitled  to  dower  in  the  undivided 
share  of  her  husband,  or  in  the  portion  which  fell  to  him  in  a  par' 
tition,  whether  by  suit  for  that  purpose  or  by  the  execution  of  mutual 
deeds.*  If  the  husband's  estate  was  on  condition  and  by  breach  of 
it  his  title  fails,  his  wife's  right  of  dower 'fails  with  it.' 

19.  Equitable  Interests. — It  has  already  been  stated  that  dower 
does  not  spring  from  a  seisin  in  trust  for  another,  the  holder  of  the 
legal  title  having  no  beneficial  interest.*  The  necessity  of  legal  seisin 
made  it  impossible  at  the  early  common  law  to  base  dower  on  the 
purely  equitable  interest  of  a  cestui  que^ trust*  It  was  at  first  declared 
that  equity  would  recognize  and  enforce  dower,  or  a  right  analogous 
to  dower,  in  the  interest  of  the  cestui  que  trust,  if  his  title  was  sufficient 
in  all  other  respects ;  **  but  later  a  freehold  interest  ao  cestui  que  trust 
came  to  be  recognized  at  law  as  well  as  in  equity  as  an  adequate  basis 
for  dower.ii  This  rule  has  its  most  frequent  application  to  the  equity 
of  redemption  in  mortgaged  land.  'As  the  equity  long  ago  came  to 

8.  Eaynes  ▼.  Rolstin,  164  Is.  180,  117  N.  W.  1086,  22  LJl.A.(N.S.)  691 
145  N.  W.  336,  52  L.B.A.(N.S.)  540  and  note, 
and  note.  8.  See  snpra,  par.  16. 

4.  Mahoney  v.  Yonng,  3  Dana  (Ky.)       9.  Bank  of  Commerce  ▼.  Owens,  31 
588,  28  Am.  Deo.  114.  Md.  320,  1  Am.  Rep.  60;  Harrifl  v. 

5.  Roulston  V.  Hall,  66  Ark.  305,  50  Powers,  129  Ga.  74,  58  S.  E.  1038,  12 
g.  W.  690,  74  A.  S.  R.  97.  Ann.  Cas.  475;  Stevens  v.  Smith,  4 

Note:  39  A.  S.  R.  25.  J.  J.  Marsh.  (Ky.)  64,  20  Am.  Dee. 

Bat  see  Sprinkle  v.  Spainhonr,  149  205. 
N.  C.  223,  62  S.  E.  910,  25  L.B.A.       10.  Porter   v.   Robinson,   3   A.    K. 

(N.S.)    167;  and  see  Husband  and  Marsh.  (Ey.)  253,  13  Am.  Deo.  153; 

Wire,  as  to  tenancy  by  entirety.  Pugh  v.  Bell,  2  T.  B.  Mon.  (Ky.)  125, 

6.  Napper  v.  Mntnal  life  Ins.  Co.,  15  Am.  Dec.  142;  Bird  t.  Qardner,  10 
107  Ky.  134,  53  S.  W.  28,  92  A.  8.  Mass.  364,  6  Am.  Dec  137. 

R.  340;  Holbrook  v.  Finney,  4  Mass.  11.  Nicoll  ▼.  Ogden,  29  111.  323,  81 

566,  3  Am.  Dec.  243;  Walker  v.  Hall,  Am,  Dec,   311  and   note;    Stroup   v, 

15  Ohio  St.  355,  86  Am.  Dec.  482;  En-  Stroup,  140  Ind.  179,  39  N.  E.  864, 

yard  v.  Enyard,  190  Pa.  St.  114,  42  27  L.R.A.  523;  Graham  v,  Graham,  6 

Atl.  526,  70  A,  S.  R.  623;  Gaffney  y.  T.  B.  Mon.  (Ky.)  561,  17  Am.  Deo. 

JefEeries,  59  S.  C.  565,  38  S.  E.  216,  166;  Stevens  v.  Smith,  4  J,  J.  Marsh. 

82  A,  S,  R.  860  and  note,  53  L.R.A.  (Ky.)  64,  20  Am.  Dec.  205;  Davis  v. 

918.  Green,  102  Mo.  170,  14  S.  W,  876, 

Note:  39  A.  S,  B.  28,  34.  11  L.R.A.  90;  Thompson  v.  Cochran, 

7.  Sullivan  v.  Sullivan,  139  la.  679,  7  Hum^b.   (Teon.)  72,  46  Am.  Dec 
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be  recognized  as  the  real  ownership  of  the  land,  and  the  mortgage  title 
as  a  mere  Jien,  the  right  to  dower  of  the  wido^  of  the  owner  in  the 
equity  of  the  redemption  is  fully  established;  **  though  at  an  early 
time  dower  in  an  equity  of  redemption  could  only  be  obtained  by  a 
bill  in  equity.**  The  various  questions  which  arise  as  to  the  respective 
rights  of  dowress  and  mortgagee,  are  discussed  elsewhere.** 

20.  Death  of  Husband. — ^The  death  of  the  husband  is  a  funda- 
mental requisite  to  a  claim  of  dower**  and  must  be  established  by 
positive  evidence  offered  by  the  claimant.  It  has  been  held  that  the 
record  of  the  probate  of  his  will  in  the  proper  surrogate's  court  is  not 
sufficient  evidence  to  make  even  a  prima  facie  case.**  While  the 
doctrine  of  civil  death  by  the  taking  of  monastic  vows,  or  by  con- 
viction of  a  treason  or  felony,  had  some  recognition  at  the  English 
common  law,  the  American  courts  have  never  held  that  dower  could 
be  claimed  by  the  wife  of  a  living  man,  even  if  he  had  been  sentenced 
to  imprisonment  for  life.*^  For  this  purpose,  as  for  others,  death 
may  be  established  prima  facie  under  the  rule  that  at  the  end  of  seven 
years  the  presumption  of  death  arises ;  but  the  law  raises  no  presump- 
tion as  to  the  precise  time  of  death.  Any  litigant  whose  claim  depends 
on  the  precise  time  of  the  death  must  offer  sufficient  evidence  to  war- 
rant a  Ending  in  accordance  with  his  claim.** 

III.  Pkopbbty  in  Which  Dower  May  Exist 

21.  In  General. — ^At  the  commfcn  law,  dower  existed  in  real  estate 
only,  but  the  term  "real  estate"  was  used  comprehensively,  and 
included  incorporeal  as  well  as  corporeal  hereditaments.**     Thus 

68;  Meyer  v.  Bamett,  60  W.  Va.  467,  Wheatley  v.  Calhoun,  12  Leigh  (Va.) 

56  S.  E.  206,  116  A.  S.  R.  894  and  264,  37  Am.  Dec.  654. 

note,  6  L.R.A.(N.S.)    1191.     Contra,  Notes:    5   L.R.A.    519;   Ann.    Cas. 

Helmken  v.  Meyer,  138  Ga.  457,  75  19133   1310.     See  generaUy,  Mort- 

S.  E.  586,  45  L.R.A.(N.S.)   738.  qaqes.                                                     ■ 

A  mere  contTact  right  to  have  the  is.  Bird  v.  Gardner,  10  Mass.  364, 

legal  owner  hold  the  land  for  the  bene-  g  ^^  jy^  237 

fit  of  the  husband  and  convey  it  as  ,.  *g      'j-    *            30 

directed  by  him,  the  husband  having  no  ic'  xt„*     00  a    c   d   on 

ri^t  to  its  possession,  is  insufficient  te    n       n      A       «"  Jl\r  «•  ,«, 

to  confer  dower.     Phelps  v.  Phelps,  ,  l^;  C»mroU  v.  Carroll,  60  N.  T.  121, 

143  N.  Y.  197,  38  N.  E.  280,  25  L.R.A.  1^  ^™-  ^P-  1*4. 

625.  17.  Avery  v.  Everett,  110  N.  Y.  317, 

12.  Harris  v.  Powers,  129  Ga.  74.  16  N.  E.  148,  6  A.  S.  R.  368  and  note, 

58  S.  E.  1038,  12  Ann.  Cas.  475  and  1  L.R.A.   264;   Davis  v.   Laning,   85 

note;    McCabe    v.    Bellows,    7    Gray  Tex.  39, 19  S.  W.  846,  34  A.  8.  R.  784, 

(Mass.)  148,  66  Am.  Dec.  467;  Davis  18  L.R.A.  82  and  note. 

V.  WethereU,  13  Allen  (Mass.)  60,  90  18.  Davie  v.  Briggs,  97  U.  S.  628, 

Am.  Dec.  177;  Hitchcock  v.  Harring-  24  U.  S.  (L.  ed.)  1086.    See  Whiting 

ton,  6  Johns.  (N.  Y.)  290,  5  Am.  Dec.  v.  Nichols,  46  111.  230,  92  Am.  Dec. 

229   and   note;    Collins   ▼.    Torry,   7  248. 

Joims.  (N.  Y.)  278,  5  Am.  Dec.  273 ;  19.  Lenfers  v.  Henke,  73  Dl.  405,  24 
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dower  may  exist  is  rent  charged  upon  the  real  estate  and  incidental 
to  the  reversion,*"  or  in  mining  rents  or  royalties.*  That  the  real 
estate  in  question  is  homestead,  which  tiie  widow  has  a  right  to  occupy 
during  widowhood  exempt  from  claims  of  creditors,  does  not  bar  or 
merge  her  dower  right;  and  if  she  loses  her  homestead  right  by 
remarriage,  she  may  still  claim  her  dower.'  If  land  bordering  on  a 
body  of  water  is  increased  by  accretion,  the  widow's  dower  attaches 
to  the  accretions  which  form  until  her  title  is  consummated  by  thfr 
husband's  death ;  •  and,  if  the  addition  be  by  the  construction  of 
buildings  on  the  land,  it  has  been  held  that  the  dower  covers  the- 
buildinp  and  is  superior  to  the  mechanics'  lien  for  their  construc- 
tion.* It  has  been  pointed  out  that  the  wife's  statutory  interest  in 
personal  estate  sometimes  follows  the  nature  of  dower,  and  is  called 
by  that  name.* 

22.  Wild  Lands,  Mines,  and  Quarries. — ^It  was  held  in  some  early 
American  decisions  that  a  widow  could  not  claim  dower  in  wild  land; 
that  is,  land  in  a  state  of  nature  and  which  had  never  been  cultivated, 
the  theory  being  that  there  are  no  rents  and  profits  of  such  land,  that 
its  value  consists  in  its  future  possibilities,  and  that  the  only  way  of 
making  it  beneiicial  to  the  dowress  would  be  by  cutting  off  the  timber, 
which  would  be  a  waste  of  the  inheritance.*  But  this  doctrine,  con- 
fined as  it  is  to  a  limited  number  of  jurisdictions,  does  not  represent 
the  general  rule.  Ordinarily,  under  the  wording  of  modem  statutes, 
a  widow  is  entitled  to  dower  in  wild  lands.'  For  an  analogous  reason 
there  is  a  conflict  in  the  authorities  as  to  the  right  of  dower  in  mining 
and  quarry  lands.  Accordingly  it  has  been  held,  on  the  one  hand, 
that  if  they  were  opened  during  the  husband's  life,  or  by  the  heir 
before  assignment  of  dower,  the  widow  is  entitled  to  dower,  which 

Am.  Rep.  263;  Hendrix  v.  McBeth,  61  Am.  Dec.  711;  Biithop  v.  Boyle,  9  Ind. 

Ind.  473,  28  Am.  Rep.  680.  169,  68  Am.  Dec.  615. 

20.  Chase's   Case,  1   Bland    (Md.)  5.  See  supra,  par.  2. 

206,  17  Am.  Dec.  277.  6.  Webb    v.     Townscnd,    1     Pick. 

1.  Priddy  v.  Griffith,  150  Dl.  560,  37  (Mass.)  21,  11  Am.  Dec  132;  John- 
N.  E.  999,  41  A.  S.  R.  397.  See  infra,  son  v.  Perley,  2  N.  H.  56,  9  Am.  Dec. 
par.  22,  as  to  dower  in  mines.  35  and  note.    But  see  Brackett  v.  Per- 

2.  Cbrisman  v.  tdnderman,  202  Mo.  sons  Unknown,  53  Me.  238,  87  Am. 
605, 100  S.  W.  1090, 119  A.  S.  R.  822,  Dec.  548   (holding  that  this  doctrine 

10  L.BA.(NS.)  1205  and  note  (stat-  did  not  apply  to  flats  covered  by  tide 
ing  that  in  Kentucky  the  rule  is  dif-  water,  which  may  produce  an  income 
ferent,  and  that  there  the  widow  must  by  leasing  the  wharfage  rights), 
elect  between  homestead  and  dower),  7.  Harris  v.  Powers,  129  Ga.  74,  58 
56  L.R.A.  67-69  note.  See  also  Cryer  S.  E.  1038,  12  Ann.  Cas.  475  (citing 
V.  McGoire,  148  Ky.  100,  146  S.  W.  authority  to  this  effect). 

402,  Ann.  Cas.  1913E  485  as  to  the       See  9  Am.  Dec.  39,  note,  aJs  to  ru1«> 

Kentucky  rule.  in  New  England  states ;  and  see  supra 

3.  Notes:  58  L.R.A.  210;  3  British  par.  2,  as  to  the  trend  of  dower  legis- 
Bnl.  Cas.  953.  lation  generally. 

4.  Gove  V.  Gather,  23  HI.  634,  76 
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consists  of  one-third  of  the  royalties  or  profits  of  the  working;  but 
she  has  not  the  right  to  open  unopened  lands  or  quarries.^  On  the 
other  hand  there  are  authorities  to  the  effect  that  if  the  remainderman 
opens  the  lands,  or  converts  them  into  cash  by  sale,  the  dowrees  is 
entitled  to  her  portion  of  the  income  produced.' 

23.  Partnership  Real  Estate. — Lands  acquired  by  a  partnership 
for  the  partnership  use  or  profit  have  a  double  aspect.  In  so  far  as 
the  rights  of  partnership  creditors  and  of  the  partners  in  accounting 
with  each  other  are  concerned  such  land  is  quasi  personal  property; 
and  therefore  the  widow  of  a  partner  is  not  entitled  to  dower  in  any 
partnership  land  needed  to  pay  partnership  debts,  or  where  nothing 
is  due  to  her  husband  on  the  partnership  accounting.^*  But  as  between 
the  widow  and  heirs  of  the  deceased  partner  the  partnership  interest 
in  such  lands  is  real  estate ;  and  she  is  therefore  entitled  to  dower  in 
any  real  estate,  or  the  proceeds  thereof,  which  is  due  to  her  husband's 
estate  on  the  winding  up  of  the  partnership.**  If,  however,  the 
partnership  was  formed  for  speculation  in  real  estate  and  the  land  in 
question  is,  so  to  speak,  the  stock  in  trade  of  the  partnership  rather 
than  land  required  for  its  business,  the  land  is  treated  as  personalty, 
and  any  surplus  remaining  after  liquidation  will  be  regarded  as  per- 
sonal and  not  as  real  property.**  And  if  by  the  partnership  agree- 
ment one  of  the  partners  was  a  trustee  for  the  firm  or  authorized  to 
sell  the  land,  land  thereafter  acquired  and  sold  will  pass  to  the  grantee 
free  from  any  claim  of  dower,  and  the  right  of  a  dowress  will  extend 

8.  Lenfers  v.  Henke,  73  111.  405,  24  Am.  Rep.  265;  Bachan  v.  Smnner,  2 
Am.  Rep.  263;  Priddy  v.  Griffith,  150  Barb.  Ch.  (N.  Y.)  165,  47  Am.  Dec. 
lU.  560,  37  N.  E.  999,  41  A.  S.  R.  305;  Greene  v.  Greene,  1  Ohio  535, 13 
397;  Hendrix  v.  McBeth,  61  Ind.  473,  Am.  Dec.  642;  Sumner  v.  Hampson,  8 
28  Am.  Rep.  680;  Billings  v.  Taylor,  Ohio  328,  32  Am.  Dec.  722. 

10  Pick.    (Mass.)   460,  20  Am.  Dec.       Notes:  54  Am.  Rep.  798;  43  A.  S.  B. 

533;  Crouch  v.  Puryear,  1  Rand.  (Va.)    379;  48  A.  S.  R.  74. 

258,  10  Am.  Dee.  528.  11.  Bennett  v.  Bennett,  137  Ky.  17, 

9.  Seager  v.  McCabe,  92  Mich.  186,  121  S.  W.  495,  Ann.  Gas.  1912A  407 
52N.  W.  299, 16  L.R.A.  247andnote;  and  note;  Woodward-Holmes  Co.  v. 
Deffenbaugh  v.  Hess,  225  Pa.  St.  638,  Nudd,  58  Minn.  236,  59  N.  W.  1010, 
74  Atl.  608,  36  L.R.A.(N.S.)  1099  and  49  A.  S.  R.  503,  27  L.R.A.  340  and 
note.  See  36  L.R.A.(N.S.)  1109  note,  note;  Darrow  v.  Calkins,  154  N.  Y. 
as  to  the  development  of  dower  rights  503,  49  N.  E.  61,  61  A.  S.  R.  637,  48 
in  oil  lands.  L.R.A.  299;  Patton  v.  Patton,  60  N. 

10.  Andrews  v.  Brown,  21  Ala.  437,  C.  572,  86  Am.  Dec.  448;  Summey  v. 
56  Am.  Dec.  252;  Robinson  Bank  v.  Patton,  60  N.  C.  601,  86  Am.  Dec. 
Miller,  155  lU.  244,  38  N.  E.  1078,  451;  Foster's  Appeal,  74  Pa.  St.  391, 
46    A.    8.    R.    883,   27    L.R.A.    449;  15  Am.  Rep.  553. 

Grisson  V.  Moore,  106  Ind.  296,  6  N.  12.  Nicoll  v.  Ogden,  29  111.  323,  81 

E.  629,  55  Am.  Rep.  742;  Paige  v.  Am.  Dec.  311;  Mallory  v.  Russell,  71 

Paige,  71  la.  318,  32  N.  W.  360,  60  la.  633,  32  N.  W.  102,  60  Am.  Rep. 

Am.  Rep.  799;  Dyer  ▼.  Clark,  r  Mete.  776. 

(Mass.)    562  39  Am.  Dec.  697  and  Note :  27  L.R A.  346. 
note;  Willet  v.  Brown,  65  Mo.  138,  27 
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at  most  to  the  proceeds  of  the  real  estate.*'  In  a  case  where  the  land 
owned  by  one  partner,  or  even  land  owned  by  all  the  partners  as  ten- 
ants in  common,  is  merely  used  by  the  firm  as  the  location  for  its  busi- 
ness, it  does  not  thereby  necessarily  become  partnership  land.**  There 
must  have  been  a  purchase  of  the  land  by  partnership  funds,  or  an 
express  agreement  for  its  conversion  to  partnership  property,  to  affect 
the  title  of  him  in  whom  the  legal  title  stands.*'  And  if  the  land  had 
formerly  belonged  to  one  of  the  partners  who  then  had  a  wife  living, 
her  inchoate  right  of  dower  will  prevail  against  a  subsequent  dedica- 
tion of  the  land  to  partnership  purposes  in  which  she  did  not  par- 
ticipate.** 

24.  Cash  Produced  by  Sale  of  Dowable  Real  Estate. — ^Under  the 
doctrine  of  equitable  conversion,*^  dower  may  be  recovered  from  the 
cash  produced  by  the  sale  of  real  estate.  This  occurs  when  the  land 
has  been  sold  under  some  right  or  claim  which  is  superior  to  the 
rights  both  of  husband  and  wife,  but  which  does  not  affect  the  wife's 
right  as  against  her  husband  and  his  heirs.  In  such  a  case,  her  right 
is  transferred  from  the  real  estate  to  the  money  into  which  it  has 
been  converted.  Such  cases  are  those  of  a  foreclosure  sale  under  a 
mortgage  which  was  prior  to  the  wife's  inchoate  dower;  *•  or  a  sale  by 
a  conditional  vendor  for  the  unpaid  balance  of  the  purchase  price ;  ** 
or  a  partition  sale;  '**  or  a  sale  of  his  interest  in  land  by  one  partner 
to  the  other  in  liquidation  of  the  partnership.*    If  the  land  is  taken 

15.  Woodward-Holmes  Co.  v.  Nudd,  Tennant  v.  Stoney,  1  Rich.  Eq.  (S.  C.) 
58  Minn.  236,  59  N.  W.  1010,  49  A.  222,  44  Am.  Dec.  213;  MiUer  v.  Farm- 
S.  R.  503,  27  L.R.A.  340.  era'  Bank,  49  S.  C.  427,  27  S.  E.  514, 

14.  Ware  ▼.  Owens,  42  Ala.  212,  94  61  A.  S.  R.  821;  Wheatley  v.  Calhoun, 

Am.  Dec.  642;  Wheatley  v.  Calhoun,  12  Leigh  (Va.)  264,  37  Am.  Dec.  654; 

12  Leigh.  (Va.)  264,  37  Am.  Dec.  654.  laege  v.  Bossieux,  15  Grat.  (Va.)  83, 

16.  Robinaon  Bank  v.  Miller,  153  HI.  76  Am,  Deo.  189;  Bassell  v.  Caywood, 
244,  38  N.  E.  1078,  46  A.  S.  R.  883,  54  W.  Va.  241,  46  S.  E.  159,  66  L.R.A. 
27  L.R.A.  449;  Markham  v.  Merrett,  7  880  (holding  that  the  right  of  dower 
How.  (Miss.)  437,  40  Am.  Dec.  76.  in  the  surplus  remains  a  charge  upon 

16.  NicoU  V.  Ogden,  29  lU.  323,  81  the  land). 

Am.  Dec.  311;  Griasom  v.  Moore,  106  Note:  4  L.R.A.  608. 

Ind.  296,  6  N.  E.  629,  55  Am.  Rep.  Contra,  Newhall  v.  Lynn  Five  Cents 

742;  Chase  v.  Angell,  148  Mich.  1, 108  Sav.  Bank,  101  Mass.  428,  3  Am.  Rep. 

N.  W.  1105,  D8  A.  S.  R.  568.  387,  which  holds  that  the  widow's  dow- 

17.  See  Equitt.  er  right  is  terminated  by  the  conver- 

18.  Holden  v.  Dunn,  144  111.  413,  sion  of  the  real  into  personal  estate 
33  N.  E.  413, 19  L.R.A.  481;  Green  v.  by  a  title  prior  to  hers. 
Estabrook,  168  Ind.  123,  79  N.  E.  373,  19.  Thompson  v.  Cochran,  7  Humph. 
120  A.  S.  R.  349;  Bank  of  Commerce  (Tenn.)  72,  46  Am.  Dec.  68.      • 

V.  Owens,.  31  Md.  320,  1  Am.  Rep.  20.  Weaver  v.  Gregg,  6  Ohio  St.  547, 

60;  Hawley  v.  Bradford,  9  Paige  (N.  67  Am.  Dec.  355.     Contra,  Haggerty 

T.)   200,  37  Am.  Dec.  390;  Gove  v.  v.  Wagner,  148  Ind.  625,  48  N.  E.  366, 

Townsend,  105  N.  C.  228,  11  S.  E.  39  L.R.A.  384.     And  see  infra,  par. 

160,  8  L.R.A.  443  and  note;  Mandel  33,  as  to  the  effect  of  a  partition  sale. 

V.  McClave,  46  Ohio  St.  407,  22  N.  1.  Foster's  Appeal,  74  Pa.  St.' 391, 

E.  290, 15  A.  S.  R.  627,  5  L.R.A.  519;  15  Am.  Rep.  553. 
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by  eminent  domain  proceedings  after  the  wife's  right  of  dower  has 
been  consummated  by  the  husband's  death,  she  is  entitled  to  the  same 
rights  in  the  funds  to  be  paid  as  she  had  in  the  land  itself ; '  but  if 
her  dower  right  was  only  inchoate,  it  has  been  held  that  her  rights 
are  destroyed  by  the  eminent  domain  proceedings,  that  the  proceeds 
of  the  land  may  be  paid  to  the  husband,  and  are  not  subject  to  her 
dower  right.'  The  implied  conversion  of  partnership  real  estate  into 
personalty  for  the  satisfaction  of  partnership  creditors  and  the  settle- 
ment of  the  partnership  accounts,  and  the  reconversion  of  the  surplus, 
upon  the  liquidation  of  the  partnership,  into  a  quasi  real  property, 
as  between  the  surviving  widows  and  heirs  of  a  partner,  are  discussed 
elsewhere.* 

IV.  Inchoate  Right  of  Dower 

25.  General  Nature  of  Right. — ^The  courts  have  differed  very 
widely  in  the  terms  by  which  they  have  characterized  the  wife's  right 
of  dower  prior  to  the  death  of  the  husband.  The  extreme  minimizing 
view  is  thus  expressed  by  the  Supreme  Court  of  the  United  States: 
"During  the  life  of  the  husband  the  right  is  a  mere  expectancy  or 
possibility.  ...  It  is  upon  the  same  footing  with  the  expectancy 
of  heirs,  apparent  or  presumptive,  before  the  death  of  the  ancestor."  * 
While  in  many  cases  the  courts  quote  or  substantially  agree  with  this 
statement,*  the  great  majority  of  the  cases  are  to  the  effect,  however, 
that  an  inchoate  right  of  dower  is  a  valuable  right  or  interest  of  the 
wife,  which  constitutes  axk  incumbrance  on  the  husband's  title,  but  is 
liable  to  be  divested  by  the  death  of  the  wife  before  the  husband.^ 
Though  the  wife  has  no  actual  estate  in  the  dower  during  tiie  life  of 
her  husband,  she  has  an  interest  and  a  right  of  which  she  cannot  be 

2.  Lavery  v.  Hutchinson,  249  HI.  86,  senting  and  stating  forcibly  the  liberal 
94  N.  E.  6,  Ann.  Cas.  1912A  74.  view  of  the  wife's  right) ;  Williams  v. 

3.  Flynn  v.  Flynn,  171  Mass.  312,  Williams,  89  Ky.  381,  12  S.  W.  760, 
15  N.  E.  650,  68  A.  S.  R.  427,  42  6  L.R.A.  637 ;  Stitt  v.  Smith,  102  Minn. 
L.R.A.  98.    See  infra,  par.  32.  253,  113  N.  W.  632,  13  L.R.A.(N.S.) 

4.  See  snpra,  par.  23.  723;  Magee  v.  Young,  40  Miss.  164, 

5.  Randall  v.  Krieger,  23  Wall.  137,  90  Am.  Dee.  322;  Moore  v.  New  York, 
23  U.  S.  (L.  ed.)  124.  8  N.  Y.  110,  59  Am.  Dec.  473;  Weaver 

6.  Dolton  V.  Cain,  14  Wall.  472,  21  v.  Gregg,  6  Ohio  St.  547,  67  Am.  Dec. 
U.  S.  (L.  ed.)  830;  Hatcher  v.  Buford,  355. 

CO  Ark.  169,  29  S.  W.  641,  27  L.R.A.  Note:  84  A.  S.  R.  446. 

507;  McNeer  v.  McNeer,  142  lU.  388,  7.  KeUy  v.  McGrath,  70  Ala.  75,  45 

32  N.  E.  681,  19  L.R.A.  256  (quoted  Am.  Rep.  75;  Lucas  v.  White,  120  la. 

in  Thomas  v.  Woods,  173  Fed.  585,  97  735,  95  N.  W.  209,  98  A.  S.  R.  380; 

C.  C.  A.  535,  19  Ann.  Cas.  1080,  26  Fowler  v.  Chadine,  134  la.  210,  111 

L.R.A.(N.S.)  1180) ;  Thompson  v.  Mc-  N.  W.  808,  120  A.  S.  R.  433,  13  Ann. 

Corkle,  136  Ind.  484,  34  N.  E.  813,  Cas.  141;  Petty  v.  Petty,  4  B.  Mon. 

3C  N.  E.  211,  43  A.  S.  R.  334;  Hag-  (Ky.)  215,  39  Am.  Dec.  501;  Porter  v. 

gert^v-  V.  Wagner,  148  Ind.  625,  48  N.  Noyes,  2  Greenl.   (Me.)    22,  11  Am. 

E.  366,  39  L.R.A.  384  (one  judge  dis-  Dec.  30;  Newhall  v.  Lynn  Five  Cents 
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divested  but  by  her  cotisent  or  for  crime,  or  by  dying  before  Her  hus- 
band. It  is  a  valuable  interest,  which  is  frequently  the  subject  of 
contract  and  bargain;  and  it  is  more  or  less  valuable,  accoring  to 
the  relative  ages,  constitutions,  and  habits  of  the  husband  and  wife. 
It  is  more  than  a  possibility,  and  may  well  be  denominated  a  con- 
tingent interest.^  It  has  been  held  that  if  the  wife  acquires  the  fee 
in  the  land  by  deed  from  the  grantee  of  her  husband,  her  inchoate 
right  of  dower  becomes  thereby  merged  in  the  fee,  and  her  subse- 
quent deed  will  convey  the  estate  free  of  dower.' 

26.  Substantial  Vtdue  of  Right — ^The  value  of  the  wife's  estate 
can  be  computed  by  reference  to  annuity  tables,  aided  by  evidence  as 
to  the  health  and  bodily  vigor  of  herself  and  her  husband.**  She 
can  maintain  an  action  in  equity  against  her  husband  to  prevent  her 
dower  right  being  destroyed  by  his  fraudulent  acts;  **  or  to  redeem 
from  a  tax  sale  of  which  she  did  not  have  legal  notice;  **  or,  to  set 
aside  a  conveyance  of  the  land  executed  by  her  husband,  and  a  release 
of  dower  by  herself,  where  such  conveyance  and  release  were  obtained 
by  fraud ;  *•  or,  as  against  an  assignee  for  her  husband's  creditors,  to 
remove  a  cloud  on  her  title.**    It  constitutes  such  an  incumbrance 

Sav.  Bank,  101  Mass.  428,  3  Am.  Rep.  49  Am.  Rep.  813;  Buziek  ▼.  Bnziek, 

387;  Flynn  ▼.  Flynn,  171  Mass.  312,  44  la.  259,  24  Am.  Rep.  740;  Henze 

50  N.  E.  650,  68  A.  S.  R.  427,  42  v.  MitcheU,  93  Neb.  278,  140  N.W. 

L.R.A.  98;  Blevins  v.  Smith,  104  Mo.  149,  Ann.  Cas.  1914C  108;  Mandell  v. 

583,  16  S.  W.  213,  13  L.R.A.  441;  McClave,  46  Ohio  St.  407,  22  N.  E. 

BuUer  v.  Fitzgerald,  43  Neb.  192,  61  290,  15  A.  S.  R.  627,  5  L.R.A.  519. 

N.  W.  640,  47  A.  S.  R.  741,  27  L.R.A.  Note:  8  L.R.A.  443.    See  also  Mac- 

252;  Simar  v.  Canaday,  53  N.  Y.  298,  Kenna  v.  FideUty  Trust  Co.,  184  N.  Y. 

13  Am.  Rep.  523;  Gore  v.  Townsend,  411,  77  N.  E.  721,  112  A.  S.  R.  620, 

105  N.  C.  228, 11  8.  E.  160,  8  LJIA.  6  Ann.  Cas.  471,  3  L.R.A.(N.S.)  1068, 

443  and  note;  Shell  v.  Duncan,  31  S.  ™  ""hieh  it  was  held  that  a  purchaser 

C.  547,  10  S.  E.  330,  5  L.R.A.  821;  •"^  foreclosure  sale  by  a  title  suhse- 

McCreery  v.  Davis,  44  S.  C.  195,  22  3?®°1^>  *?**  °^  *''*'  T^®  ?P"'^  P*'"^^*^ 

S.  E.  178,  51  A.  8.  R.  794,  28  L.R.A.  ^t  i^}L«l  ^21%  ^"  *  *  p^*^"^  °^ 

f%  ^s^irYrR  V'Jii^  '--rSe'^'s  i.t^,  ?orM^: 

«;       in  A    o^«    o^^A*?    o°»-  583,  16  S.  W.  213,  13  L.R.A.  441,  in 

iiOA^'xt  f  ■            27;  70  A.  S.  R.  which  the  court  holds  that  an  inchoate 

tiii  ■  ^•"•^'  ^^^•.        .  right  of  dower  is  a  contingency  found- 

It  IS  a  substantial  right,  possess-  ed  upon  a  contingency,  and  not  suscep- 

mg  in  contemplation  of  law  attributes  tible  of  computation  by  any  definite 

of  property,  and  to  be  estimated  and  rule. 

valued  as  such.    It  is  not  a  lien."    Hoi-  H.  Buziek  v.  Buziek,  44  la.  259,  24 

Im«  \^Y%'  ^  aa^'A^r'^^  ^'  ^"  ^^-  ^^P"  '^^"-  ^^  «^  ^^^'^'  P""  ^■^' 
605,  31  A.  S.  R.  883,  16  L.RA.  776.  as  to  her  remedies  against  conveyances 

8.  Bullardv.  Briggs,7Pick.  (Mass.)   in  fraud   of  dower. 

533, 19  Am.  Dec.  292.    See  also  Buziek  12.  Henze  v.  Mitchell,  93  Neb.  278, 

▼.  Buziek,  44  la.  259,  24  Am.  Rep.  140  N.  W.  149,  Ann.  Cas.  1914C  108 

740;    Davis   v.   Wetherell,   13   Allen  and  note. 

(Mass.)  60,  90  Am.  Dec.  177.  13.  Simar  v.  Canaday,  53  N.  Y.  298, 

9.  Youmans  v.  Wagener,  30  S.  C.  13  Am.  Rep.  523. 

302.  9  S.  E.  106,  3  L.R.A.  447.  14.  Huntzicker  v.  Crocker,  135  Wis. 

10.  Gordon  v.  Tweedy,  74  Ala.  232,  38,  115  N.  W.  340,  15  Ann.  Cas.  444. 
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as  justifies  a  ptirchaser  of  the  husband's  land  in  refusing  to  accept  a 
deeid  from  the  husband  alone ;  ^'  but  if  the  purchaser  is  willing  to 
take  such  title  as  the  husband  can  give,  the  court  will  enforce  the 
contract  against  the  husband.^'  And  if  a  plaintiff  has  purchased 
other  land  to  enable  him  to  carry  out  an  agreement  of  exchange,  the 
court  will  compel  the  husband  to  convey  his  lot,  and  to  give  the  other 
party  security  against  the  wife's  claim  of  dower  in  the  land  to  be 
conveyed  to  him.*'  Where  the  grantee  accepted  a  warranty  deed  and 
gave  his  note  for  the  purchase  price,  the  existence  of  an  inchoate 
dower  right  does  not  constitute  a  failure  of  consideration,  nor  give  a 
defense  to  the  note;  but  the  court  will  leave  the  party  to  his  remedy 
on  the  covenant  against  incumbrances  if  he  should  thereafter  be 
ousted  or  compelled  to  buy  the  widow's  right.^^  Consideration  is 
given  under  another  title  heading  to  the  rule  that  a  covenant  of 
seisin,  or  of  good  right  to  convey,  is  not  broken  by  an  outstanding, 
inchoate  right  of  dower.** 

27.  Immunity  of  Right  from  Impairment  by  Husband. — The  very 
essence  of  the  dower  right  is  the  security  which  it  affords  to  the 
wife  against  impoverishment  by  the  losses  or  acts  of  her  husband. 
It  may  be  generally  stated  that  her  dower  cannot  be  defeated  or 
impaired  by  any  act'of  the  husband,  or  by  any  title  emanating  from 
him.*"  Not  only  does  the  wife's  right  prevail  over  any  conveyance 
made  by  the  husband  in  the  execution  of  which  she  does  not  share, 
but  her  right  remains  unaffected  by  any  lien  or  other  claim  based  on 
a  contract  made  by  him,*  or  by  execution  sale  on  a  judgment  against 

16.  Porter  V.  Noyes,  2  Greenl.  (Me.)  E.  629,  55  Am,  Rep.  742;  Hays  v. 

22,  11  Am.  Dec.  30.  Cretin,  102  Md.  695,  62  AU.  1028,  4 

16.  Greenwood  ▼.  Ligon,  10  Smedes  L.R.A.(N.S.)  1039  and  note;  Chase 
&  M.  (Miss.)  615,  48  Am.  Dee.  775;  v.  AngeU,  148  Mich.  1, 108  N.  W.  1105, 
Kursheedt  v.  Union  Dime  Sav.  Inst.,  118  A.  S.  R.  568;  Blevins  v.  Smith, 
118  N.  Y.  358,  23  N.  E.  473,  7  L.R.A.  104  Mo.  583, 16  S.  W.  213,  13  L.R.A. 
229.  441  and  note;  Chrisman  v.  Linderman, 

Note:  70  Am.  Dec.  458.  202  Mo.  605,  100  S.  W.  1090,  119  A. 

17.  Young  V.  Paul,  10  N.  J.  Eq.  401,  S.  R.  822,  10  L.R.A. (N.S.)  1205;  Eg- 
64  Am.  Dee.  456  and  note.  ger  v.  Egger,  225  Mo.  116,  123  S.  W. 

18.  Whisler  v.  Hicks,  5  Blackf.  928,  135  A.  S.  R.  566;  Bray  v.  Lamb, 
(Ind.)  100,  33  Am.  Dec.  454.  17  N.  C.  372,  25  Am.  Dec.  718;  Whit- 

19.  See  Covenants,  vol.  7,  p.  1158.  mire  v.  Wright,  22  S.  C.  446,  53  Am. 

20.  Sykes  V.  Chadwick,  18  Wall.  141,  Rep.  724;  Crenshaw  v.  Moore,  124 
21  U.  S.  (L.  ed.)  824;  Qrattan  v.  Grat-  Tenn.  528,  137  S.  W.  924,  Ann.  Cas. 
tan,  18  ni.  167,  65  Am.  Dec.  726;  1913A  165,  34  L.RJL.(N.S.)  1161; 
Nicoll  V.  Ogden,  29  HI.  323,  81  Am.  Higginbotham  v.  Comwell,  8  Grat. 
Dec.  311;  Blankenship  v.  Hall,  233  lU.    (Va.)  83,  56  Am.  Dec.  130. 

116,  84  N.  E.  192,  122  A.  S.  R.  149;  Notes:  22  Am.  Dec.  710;  39  A.  S. 

Veny  v.  Robinson,  25  Ind.  14,  87  Am.  R.  27;  8  L.R.A.  443;  18  L.R.A.  75; 

Dec.   346;   Sutton  v.  Jervis,  31  Ind.  27  L.R.A.  342. 

265,   99   Am.   Dec.   631;    Johnson   v.  1.  Gove  v.  Gather,  23  HI.  634,  76 

Miller,  47  Ind.  376,  17  Am.  Rep.  699;  Am.  Dec.  711  and  note;  Sloan  v.  Wil- 

Grissom  v.  Moore,  106  Ind,  296,  6  N.  liama,  138  111.  43,  27  N.  E.  531,  12 
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him,*  or  by  a  creditor'*  bill.*  Nor  is  her  ri^t  afifected  by  his  bank- 
ruptcy,* or,  although  on  this  point  there  is  some  conflict,  by  adverse 
possession  gained  by  another  against  the  husband.'  Of  course  the  law 
stated  in  this  paragraph  does  not  apply  in  those  states  whetre,  by  statute, 
dower  exists  only  in  land  owned  by  the  hdsband  at  his  death.  In  such 
a  state  a  title  conveyed  by  the  husband  during  his  life,  or  one  complet- 
ed after  his  death  which  relates  back  to  his  lifetime,  as  well  as  a  lien  or 
incumbrance  created  by  him,  is  superior  to  dower.*  But  even  in  those 
states  dower  is  superior  to  a  mere  debt  against  the  husband,  which  had 
not  been  imposed  upon  his  land  as  a  lien  during  his  life."  As  has 
been  stated,  the  wife's  right  is  dependent  on  the  husband  having 
been  seised,  and  if  his  seisin  was  subject  to  a  purchase  money  mort- 
gage or  lien,  or  to  a  condition  precedent  or  subsequent,  her  right  is 
subject  to  be  destroyed  by  the  enforcement  of  such  lien  or  condition.' 
28.  Release  of  Dower  Right  by  Deed  Generally. — ^The  wife's  right 
to  dower  exists  only  as  an  incident  to  her  maritd  status,  and  cannot 
be  converted  into  an  independent  title.  She  cannot  therefore  convey 
her  inchoate  right  of  dower  to  a  third  party,*  nor  release  it  directly 

L.RJL  496;  Grady  ▼.  McCorkle,  67  note,  26  L.R.A.(N.S.)  1180  and  note; 

Mo.  172,  17  Am.  Rep.  676;  Butler  v.  Lazear  v.  Porter,  87  Pa.  SL  513,  30 

Fitzgerald,  43  Neb.  192,  61  N.  W.  640,  Am.  Rep.  380. 

47  A.  S.  R.  741,  27  L.R.A.  252;  Lewis       5.  Lucas  v.  White,  120  la.  735,  95 

V.  Smith,  9  N.  Y.  502,  61  Am.  Dec.  N.  W.  209,  98  A.  S.  R.  380;  Williams 

706;  Rodman  v.  Robinson,  134  N.  C.  v.  WUliams,  89  Ky.  381, 12  S.  W.  760, 

503,  47  S.  E.  19,  101  A.  S.  R.  877,  6  L.R.A.  637. 

65  L.R.A.  682;  laege  t.  Bossieux,  15       Contra,  Culler  v.  Motzer,  13  Serg. 

Grat.    (Va.)    83,  76  Am.  Dec  189;  &  R.  (Pa.)  356, 15  Am.  Dec.  604  (but 

Ficklin  v.  Rizey,  89  Ya.  832,  17  S.  this  statement  is  a  dictum  only) ;  Win- 

E.  325,  37  A.  S.  R.  891  and  note;  ters  v.  De  Turk,  133  Pa.  St.  359,  19 

Lewis  V.  Apperson,  103  Va.  624,  49  Atl.  354,  7  L.R.A.  658;  Putney  v.  Vin- 

S.  E.  978, 106  A.  S.  R.  903,  68  LJlJL.  ton,  145  Mich.  219,  108  N.  W.  655, 

867.  9  Ann.   Cas.  147  and  note    (holding 

2.  Buzick  V.  Baziek,  44  la.  259,  24  to  the  contrary  by  reason  of  the  Michi- 
Am.  Rep.  740;  Davis  v.  Green,  102  Mo.  gan  statute  which  gives  dower  only  in 
170,  14  S.  W.  876,  11  L.R.A.  90;  landsof  which  the  husband  died  seised; 
Butler  ▼.  Fitzgerald,  43  Neb.  192,  61  see  text  next  succeeding).  See  infra, 
N.  W.  640,  47  A.  S.  R.  741,  27  L.R.A.  par.  53,  as  to  adverse  possession  after 
252;  Taylor  v.  Fowler,  18  Ohio  567,  the  widow's  right  of  dower  has  become 
51  Am.  Dec.  469.    See  Tetzloff  v.  May,  consummate. 

151  la.  441, 131  N.  W.  647,  Ann.  Cas.  6.  Flowers  v.  Flowers,  89  Ga.  632, 

1913A  341,  relating  to  the  wife's  stat-  15  S.  E.  834,  18  L.R.A.  75;  Putney  v. 

utory  right  of  succession.     See  infra,  Vinton,  145  Mich.  219, 108  N.  W.  655, 

par.  33,  as  to  eflfect  generally  of  judi-  9  Ann.  Cas.  147;  Davidson  v.  Frew, 

cial  sale.  14  N.  C.  3,  22  Am.  Dec.  708. 

3.  Note:  Ann.  Cas.  1914B  95.5.  7.  Combs  v.  Young,  4  Terg.  (Tenn.) 

4.  Porter  v,  Lazear,  109  U.  S.  84,  218,  26  Am.  Dec.  225. 

3  S.  Ct.  58,  27  U.  S.   (L.  ed.)   865;       8.  SnUivan  v.  Sullivan,  139  la.  679, 
Savage  v.  Savage,  141  Fed.  346,  72  117  N.  W.  1086,  22  L.R.A.(N.8.)  691, 
C.   C.  A.  494,  3  L.R.A.(N.S.)    923;    And  see  supra,  par.  17,  18. 
Thomas  v.  Woods,  173  Fed.  585,  97       9.  Pugh  v.  Lingafelter,  181  Fed.  24, 
C.  C.  A.  535,  19  Ann.  Cas.  1080  and   104  C.  C.  A.  38,  32  L.R.A.(N.S.)  103: 
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to  her  husband.'*  But  the  great  InconTeniencd  of  maMng  the  land  of 
a  married  man  practically  unsalable  has  compelled  the  courts  and 
legislators  to  recognize  or  grant  to  a  wife  the  right  to  release  her  dower 
in  connection  with  her  husband's  conveyance,  and  thus  give  the 
purchaser  a  title  free  from  the  incumbrance  of  dower.  By  the  com- 
mon law  this  was  done  by  her  suffering  a  common  recovery  or  levying 
a  fine  jointly  with  her  husband ;  *'  but  in  the  American  law,  where 
the  ancient  modes  of  conveying  land  by  fictitious  litigation  are  not 
recognized,  she  can  release  her  dower  right  by  duly  executing  a  formal 
release  as  a  part  of  her  husband's  deed  of  conveyance.**  The  mode 
of  releasing  her  dower  prescribed  by  statute  must,  however,  be  strictly 
followed;  since  her  lack  of  general  contractual  power  renders  any 
deed  executed  by  her  ineffectual,  unless  it  is  fully  within  the  en- 
abling terms  of  the  statute."  And  so  it  has  been  held  that  the  burden 
is  on  an  executor  to  show  the  fairness  and  good  faith  of  a  transaction 
by  which  he  procured  the  release  of  dower  from  a  testator's  widow, 
who  was  omitted  from  the  will.'*  Since  in  some  of  the  states  the 
rights  of  married  women  have  been  greatly  enlarged  by  statute,  reason 
and  justice  require  that  a  married  woman's  contracts  lawfully  made 
should  bind  her,  although  not  expressed  in  the  exact  form  provided 
by  the  statute  relating  to  dower;  but  the  authorities  on  this  point  are 
not  in  accord." 

Morton  V.  Noble,  57  HI.  176,  11  Am.  13.  Gove  v.  Gather,  23  HI.  634,  76 

Rep.  7;  Davenport  v.  Gwilliams,  133  Am.   Dee.   711;   Wilkinson   v.   Getty, 

Ind.  142,  31  N.  E.  790,  22  L.R.A.  244;  13  la.  157,  81  Am.  Dec.  428;  Grove  v. 

Flynn  v.  Flynn,  171  Mass.  312,  50  N.  Todd,  41  Md.  633,  20  Am.  Rep.  76; 

E.  650,  68  A.  S.  R.  427,  42  LJ?.A.  Thomas  v.  Hesse,  34  Mo.  13,  84  Am. 

98;    Jackson    v.    Vanderheyden,    17  Dec.  66 ;  Thompson  v.  Morrow,  5  Serg. 

Johns.  (N.  T.)  167,  8  Am.  Dec.  378;  &  R-  (Pa.)  289,  9  Am.  Dec.  358;  Bar- 

Malloney  v.  Horan,  49  N.  Y.  Ill,  10  net  v.  Barnet,  15  Serg.  &  R.  (Pa.)  72, 

Am.  Rep.  335.  16  Am.  Dec.  516 ;  Gainey  v.  Anderson, 

10.  Pinkham  v.  Pinkham,  95  Me.  71,  87  S.  C.  47,  68  S.  E.  888,  31  L.R.A. 
49  Atl.  48,  85  A.  S.  R.  392.  See  in-  (N.S.)  323;  Lewis  v.  Apperson,  103 
fra,  par.  41.  Va.  624,  49  S.  E.  978,  106  A.  S.  R. 

11.  Chase's  Case,  1  Bland  (Md.)  903,  68  L.R.A.  867.  See  also  Jackson 
206,  17  Am.  Dec.  277;  Grove  v.  Todd,  v.  Vanderheyden,  17  Johns.  (N.  Y.) 
41  Md.  633,  20  Am.  Rep.  76.  167,  8  Am.  Dec.  378;  Glenn  v.  Bank 

12.  White  v.  Graves,  107  Mass.  325,  ot  United  States,  8  Ohio  72,  31  Am. 
9  Am.  Rep.  38;  Stephenson  v.  Osborne,  ^^-  429. 

41  Miss.  119,  90  Am.  Dec.  358,  over-  See  mfra,  par.  46,  as  to  the  effect 

ruled  on  another  point  by  Lessley  v.  ^^  ^  estoppel  to  bar  a  woman  of  her 

Phipps,  49  Miss.   790.    See  Shell  v.  ^o^er  right. 

Duncan,  31  S.  C.  547,  10  S.  E.  330,  5  1*-  Cunningham's  Appeal,  122  Pa. 

L.R.A.  821  and  note,  90  A.  S.  R.  526,  St.  464,  15  Atl.  868,  9  A  S.  R.  121. 

as  to  whether  a  release  of  dower  by  15.  Note:  83  A.  S.  R.  877.    See  in- 

the  wife  is  a  sufficient  consideration  to  fra,  par.  29,  as  to  mode  of  release  of 

validate  as  against  creditors  a  deed  to  dower  generally, 
her  by  the  husband. 

386 


Digitized  by 


Google 


9  B.  G.  L.  DOWEB  f  29 

29.  Mode  of  Executing  Release. — ^tf,  for  instance,  the  statute 
requires  a  wife  to  be  separately  examined  and  to  acknowledge  that 
she  released  her  dower  freely  without  any  compulsion  by  her  husband, 
neither  a  guaidian  nor  an  agent  can  make  a  valid  release  for  her.** 
But  if  a  statute  expressly  empowers'  a  married  woman  to  execute  a 
power  of  attorney  with  like  force  and  effect  as  if  she  were  a  single 
woman,  a  release  of  dower  executed  by  her  husband  by  virtue  of  a 
power  of  attorney  authorizing  that  precise  act  is  valid.*'  But  in  such 
case  it  is  required  that  the  power  of  attorney  expressly  authorize  such 
release.  A  general  authority  to  execute  a  deed  in  her  behalf  is  not 
sufficient.**  If  the  husband's  joinder  with  her  in  the  deed  is  required 
by  statute,  that  means,  of  course,  his  intelligent  assent,  and  a  deed 
executed  by  both  while  the  husbmid  is  insane  is  ineffectual  to  release 
dower.**  So,  likewise,  if  the  wife  was  an  infant  when  she  executed 
the  release  of  dower  it  is  void.'**  It  has  been  held  that  a  wife's  release 
must  be  in  the  same  deed  with  her  husband's  grant,  and  that  a  subse- 
quent deed  signed  by  her  alone  releasing  her  dower  to  his  grantor  is 
a  nullity ;  *  but  the  cases  are  not  uniform  on  this  point.*  The  mere 
execution  by  the  wife  of  a  deed  of  the  husband's  land  jointly  with  him 
is  not  sufficient;  there  must  be  apt  words  in  the  deed  to  express  her 
release  of  dower;  *  but  if  she  is  not  named  as  grantor,  and  the  deed 
contains  a  clause  stating  that  she  releases  her  dower,  her  execution 
will  be  effective  for  that  purpose,*  though  it  will  not  effect  a  release 
of  her  homestead  rights.*  If  the  wife  releases  her  dower  in  a  valid 
deed  of  her  husband,  and  the  grantee  by  his  failure  to  record  the  deed 
loses  the  land  by  an  execution  sale  against  the  husband,  it  has  been 
held  tiiat  the  wife  cannot  claim  dower  from  the  execution  purchaser, 
since  his  title  is  regarded  as  coming  from  the  grantee  and  based  on 
his  laches.*    A  parol  release  of  dower  is  a  nullity.' 

16.  Eslave  v.  Lepretre,  21  Ala.  504,  2.  Fowler  v.  Chadima,  134  la.  210, 
56  Am.  Dec.  266.  Ill  N.  W.  808,  120  A.  S.  R.  433,  13 

17.  Wronkow  v.  Oakley,  133  N.  T.   Ann.  Cas.  141  and  note. 

505,  31  N.  E.  521,  28  A.  S.  R.  661,  3.  Cox  v.  Wells,  7  Blackf.    (Ind.) 

16  L.R.A.  209  and  note.  410,  43  Am.  Dec.  98;  Beverly  v.  WaU- 

18.  Security  Sav.  Bank  v.  Smith,  38  er,  115  Ky.  596,  74  S.  W.  264,  103 
Ore.  72,  62  Pac.  794,  84  A.  S.  R.  756  A.  S.  R.  342;  Leavitt  v.  Lamprey,  13 
and  note.                •  Pick.  (Mass.)  382,  23  Am.  Dee.  685; 

19.  Note:  34  L.R.A.  224.  Catlin  v.  Ware,  9  Mass.  218,  6  .-^m. 

20.  Watson  v.  Billinps,  38  Ark.  278,  Dec.  56;  McFarland  v.  Febiger,  7  Ohio 

42  Am.  Rep.  1;  Markham  v.  Merritt,  pt.  1, 194,  28  Am.  Dec.  632. 

7  How.  (Miss.)  437,  40  Am.  Dec.  76;  4.  Davis  v.  Jenkins,  93  Ky.  353,  20 

Sandford  v.  McLean,  3  Paige  (N.  Y.)  S.  W.  283,  40  A.  S.  R.  197. 

117,  23  Am.  Dec.  773;  Shaw  v.  Boyd,  5.  Pipkin  v.  Williams,  57  Ark.  242, 

5  Serg.  &  R.  (Pa.)  309,  9  Am.  Dec.  21  S.  W.  433,  38  A.  S.  R.  241. 

368;  McMorris  v.  Webb,  17  S.  C.  558,  6.  Morton  v.  Noble,  57  lU.  176,  11 

43  Am.  Rep.  629.  Am.  Rep.  7. 

1.  Slocomb  V.  Ray,  123  N.  C.  571,  31  7.  White  v.  White,  16  N.  J.  L.  20a„ 
S.  E.  829,  68  A.  S.  R.  830.  31  Am.  Dec.  232. 

Note:  31  Am.  Dec.  431. 
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30.  Avoiding  Invalid  Release. — ^If  a  grantee  recovers  back  the  pur- 
chase money  by  reason  of  defects  in  the  husband's  title,  the  implied 
rescission  of  the  husband's  deed  also  restores  to  the  wife  her  inchoate 
dower  right;*  and  likewise,  the  setting  aside  of  a  husband's  deed 
as  in  fraud  of  creditors  ipso  facto  annuls  the  wife's  release  of  dower 
in  the  same  deed.*  If  the  wife  is  of  competent  mind,  and,  without 
duress  or  misrepresentation  as  to  the  nature  of  the  instrument,  releases 
dower  in  connection  with  her  husband's  deed,  and  suffers  the  deed 
to  be  delivered  to  the  grantee,  she  cannot  afterward  avoid  the  release 
on  the  ground  that  she  was  induced  to  execute  it  by  the  fraud  or 
undue  influence  of  her  husband,  unless  she  shows  that  the  grantee 
knew  or  participated  in  the  fraud.***  The  statutes  empowering  the 
wife  to  release  her  dower  contemplate  her  free  and  voluntary  act, 
not  procured  by  any  threat  or  coercion  upon  her.  If  the  husband 
has  contracted  to  give  a  deed  of  his  land  and  procure  the  wife's  release 
of  dower  therein,  a  decree  for  specific  performance  will  not  be  made 
against  her,  for  lack  of  any  obligation  resting  against  her;  nor  against 
him,  because  the  effect  of  contempt  proceedings  against  him  would 
be  to  exert  indirect  coercion  upon  her.** 

31.  Effect  of  Releasing  Dower  by  Mortgage. — ^It  is  a  well  estab- 
lished rule  that  if  a  wife  releases  her  dower  in  a  mortgage  deed  of 
his  land  executed  by  the  husband,  she  bars  herself  of  dower  in  so 
far  as  the  mortgagee  and  his  assigns,  and  all  persons  claiming  under 
them,  are  concerned.  Her  dower  thereafter  exists  only  in  the  equity 
of  redemption.  But  as  to  everyone  except  the  mortgagee  and  those 
claiming  under  him,  her  right  remains  unimpaired.*'  And  so  it  has 
been  held  that  a  wife  is  not  entitled  to  dower  in  the  land  sold  to 

8.  Stimson  t.  Sumner,'  9  Mass.  143,  11.  Weed  r.  Terry,  2  Douglas 
6  Am.  Dec.  49.  (Mich.)  344,  45  Am.  Dee.  257.    See 

9.  Pngh  v.  Lingafelter,  181  Fed.  24,  also  Edrington  v.  Harper,  3  J.  J. 
104  C.  C.  A.  38,  32  L.R.A.(N.S.)  103;  Marsh.  (Ky.)  353,  20  Am.  Dec.  145, 
Frederick  v.  Emig,  186  111.  319,  57  involving  the  wife's  dower  under  a 
N.  E.  883,  78  A.  S.  R.  283;  Lowry  v.  prior  marriage. 

Fisher,  2  Bush  (Ky.)  70,  92  Am.  Dec.  12.  Green  v.  Estabrook,  168  Ind. 
475;  Richardson  v.  Wyman,  62  Me.  123,  79  N.  E.  373,  120  A.  S.  B.  349; 
280,  16  Am.  Rep.  459;  Matthews  v.  Popkin  v.  Bumstead,  8  Mass.  491,  5 
Thompson,  186  Mass.  14,  71  N.  E  93,  Am.  Dec.  113;  McCabe  v.  BeDows,  7 
104  A.  S.  R.  550,  66  L.R.A.  421;  Qj^y  (Mass.)  148,  66  Am.  Dec.  467; 
?  wT^2  %  A  %  'R%M.**'M^LJi  J'>°««  ^-  B'*^^'  33  Mo.  337,  84  Am. 
V-  Horan  49  N  T  m  fo'^  Rep  »«<'•  *»'  ^a-ley  -■  Bradford,  9  Paige 
3^r&ay  v.LSg'23^0hio''s't:  (N.  Y)  200,  37  Am.  Dec  390  a^d 
294,  13  Am.  Rep.  251;  Huntzicker  v.  °»*«;'  ^^  ^^''"J- J"  **?'"*'  ^,9^'^  ^^' 
Crocker,  135  Wis.  38,  115  N.  W.  340,  ?f  ^^-  "^-  *15  and  note;  Taylor  v. 
15  Ann.  Cas.  444  and  note.  Fowler,  18  Ohio  567,  51  Am.  Dec.  469 

10.  White  v.  Graves,  107  Mass.  325,  and  note;  Mandel  v.  McCIave,  46  Ohio 
9  Am.  Rep.  38;  CampbeU  v.  Harris  St.  407,  22  N.  E.  290,  15  A.  S.  R. 
Lithia  Springs  Co.,  74  S.  C.  282,  54  627,  5  L.R.A.  519;  Miller  v.  Farmers' 
S.  E.  378,  114  A.  S.  R.  lOOL  Bank,  49  S.  C.  427,  27  S.  E.  514,  61 
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satisfy  a  lien  created  by  mortgage  in  which  she  joined,  the  "mortgage" 
being  a  "deed,"  it  is  said,  wiiiin  the  meaning  of  the  particular  statute 
involved.**  Even  as  to  the  mortgagee,  a  widow  has  upon  the  death 
of  the  husband  a  right  of  dower  in  the  fee,  which  can  only  be 
divested  by  foreclosure  of  the  mortgage.**  Where  a  wife  unites  in  a 
mortgage  releasing  her  dower,  and  afterward  unites  in  a  deed  of  the 
land  to  the  mortgagee  in  satisfaction  of  the  mortgage,  but  with  no 
clause  releasing  dower,  it  has  been  held  that  the  satisfaction  of  the 
mortgage  causes  her  dower  right  to  revert.*' 

32.  Destruction  of  Dower  Right  by  Taking  Land  for  Public  Use- 
It  is  well  established  that  the  inchoate  right  of  dower  is  subordi- 
nate to  the  pubUc  right,  and  therefore  it  is  defeated  by  the  taMng  of 
the  land  by  eminent  domain  proceedings  for  public  use;  **  and  under 
a  statute  vesting  in  the  husband  the  absolute  fee,  and  a  holding  that 
the  inchoate  right  of  the  wife  is  a  mere  possibility  and  not  an  interest 
in  lands  within  the  meaning  of  the  statute,  it  has  been  ruled  that 
it  is  not  necessary  that  the  wife  be  made  a  party  to  the  condemnation 
proceedings,  or  that  she  receive  a  portion  of  the  compensation  paid.*' 
And  it  is  generally  held  that  the  same  principle  which  avoids  dower 
in  cases  of  condemnation  of  lands  for  public  uses  obtains  in  cases 
of  dedication.*^  It  makes  no  difference  that  the  land  was  taken  not 
for  the  state  by  its  officials,  but  by  a  railroad  corporation  where  such 
taking  is  regarded  as  for  a  public  use ;  and  the  same  result  follows  if 
the  land  was  deeded  to  a  railroad  corporation  for  its  right  of  way.** 
But  it  has  been  held  that  if  the  railroad  company  received  an  unre- 
stricted deed  of  the  land,  and  in  fact  used  it  for  other  purposes  only 
indirectly  serving  the  public  use,  the  wife's  dower  is  not  lost.*' 

33.  Effect  of  Judicial  Sale. — Whether  a  judicial  sale  of  the  hus- 
band's land  wDl  eliminate  the  wife's  inchoate  right  of  dower  and  give 
a  clear  title  to  the  purchaser,  leaving  her  to  assert  sUch  rights  as  she 

A.  S.  R.  821  and  note,  5  L.RA.  519  Euikeht  Dokain,  as  to  nature  of  pab- 

and  note.  lie  right. 

IS.  McCilain  v.   McClain,  151   Ky.  17.  Moore  v.  New  York,  8  N.  T. 

356,  151  S.  W.  926,  Ann.  Cas.  1915A  110,  59  Am.  Dec.  473. 

155, 152  Ky.  206, 153  S.  W.  234,  Ann.  18.  Gwynne  t.  Cincinnati,  3  Ohio  24, 

Cas.  1915A  157.  17  Am.  Dec.  576. 

14.  Roan  v.  Holmes,  32  Fla.  295,  Notes:  42  L.R.A.  98;  31  L.R.A. 
13  So.  339,  21  L.R.A.  180;  Taylor  v.  (N.S.)  1025.  See  Benton  v.  St.  Louis, 
Fowler,  18  Ohio  567,  51  Am.  Dec.  469.  217  Mo.  687,  118  S.  W.  418,  129  A. 

15.  Gainey  v.  Anderson,  87  S.   C.  S.  R.  561. 

47,  68  S.  E,  888,  31  L.R.A.(N.S.)  323.       19.  Venable  v.  Wabash  Western  R. 

16.  Haggerty  v.  Wagner,  148  Ind.  Co.,  112  Mo.  103,  20  S.  W.  493,  18 
625,  48  N.   E.   366,  39  L.R.A.  384;  L.R.A.  68. 

Venable  v.  Wabash  Western  R.  Co.,       Note:  29  L.R.A. (N.S.)  726. 
112  Mo.  103,  20  S.  W.  493,  18  L.R.A.       20.  MoAllLster  v.  Dexter,  etc.,  R.  Co., 
68.  106  Me.  371,  76  Atl.  891,  21   Ann. 

Notes:  69  Am.  Dec.  475;  84  A.  S.  Cas.  486  and  note,  29  L.R.A. (N.S.) 
R.  446;  18  L.R.A.  79.    See  generally,  726  and  note. 
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caa  in  the  proceeds,  depends,  as  a  general  rule,  on  whether  the  right 
which  is  being  enforced  by  the  sale  was  superior  or  subordinate  to 
the  wife's  right.  If  the  sale  is  under  a  title  or  lease  to  which  the  land 
was  subject  before  the  marriage,  or  before  the  husband  acquired  it, 
a  purchaser  takes  a  title  superior  to  that  of  the  wife,  and  her  dower  is 
eliminated  in  so  far  as  the  land  is  concerned.*  Thus  where  the  hus- 
band's original  title  was  a  tenancy  in  common  with  others,  a  par- 
tition sale  will  convey  a  clear  title  to  the  purchaser.*  The  same  is  true 
of  a  sale  to  foreclose  a  mortgage  in  which  the  wife  had  joined  to 
release  her  dower;  •  and  it  is  not  necessary  that  she  should  have  been 
a  party  to  the  suit  in  which  the  sale  was  ordered,*  although  on  this 
point  there  is  authority  for  an  opposite  rule.*  So  too  a  clear  title,  in 
so  far  as  dower  is  concerned,  is  conveyed  to  a  purchaser  on  an  adminis- 
trator's sale  of  the  mortgaged  land  to  pay  tiie  husband's  debts,  and 
where  the  proceeds  of  the  sale  are  less  than  the  mortgage  debt.*  But 
it  is  a  general  rule  that  if  the  sale  is  to  enforce  a  right  emanating  from 
the  husband  alone,  and  which  accrued  after  the  marriage  and  the 
husband's  seisin  of  the  property,  it  cannot  affect  her  prior  right,  and 

1.  Haggerty  ▼.  Wagner,  148  Ind.  hands  of  the  purchaser;  and  Green  ▼. 
625,  48  N.  E.  366,  39  L.B.A.  384;  Estabrook,  168  Ind.  123,  79  N.  E.  373, 
Shell  V.  Duncan,  31  S.  C.  547,  10  S.  120  A.  S.  E.  349,  holding  that  she  is 
E.  330,  5  L.E.A.  821 ;  Miller  v.  Farm-  entitled  to  an  order  reserving  her  dower 
ers'  Bank,  49  S.  C.  427,  27  S.  E.  514,  interest  from  sale  unless  it  is  neces- 
61  A.  S.  B.  821.  sary  to  pay  the  mortgage. 

2.  Haggerty  v.  Wagner,  148  Ind.  4.  Haggerty  v.  Wagner,  148  Ind. 
625,  48  N.  E.  366,  39  L.R.A.  384;  625,  48  N.  E.  366,  39  LJR.A.  384; 
Williams  v.  Westcott,  77  la.  332,  42  Williams  v.  Westcott,  77  la.  332,  42 
N.  W.  314,  14  A.  S.  B.  287;  Lee  v.  N.  W.  314,  14  A.  S.  B.  287;  Lee  v, 
LindeU,  22  Mo.  202,  64  Am.  Dec.  262;  Lindell,  22  Mo.  202,  64  Am.  Dec  262; 
Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Weaver  v.  Gregg,  6  Ohio  St  547,  67 
Am.  Dee.  355;  Holley  v.  Glover,  36  Am.  Dec.  355;  Holley  v.  Glover,  36 
S.  C.  404,  15  S.  E.  605,  31  A.  S.  B.  S.  C.  404,  15  S.  E.  605,  31  A.  S.  B. 
883  and  note,  16  L.B.A.  776  and  note;  883  and  note,  16  L.B.A.  776  and  note, 
Oaffney  v.  Jeffries,  59  S.  C.  565,  38  6.  Verry  v.  Bobinson,  25  Ind.  14,  87 
S.  E.  216,  82  A.  S.  E.  800.  Am.  Dec.  346,  holding  that  if  the  hus- 

Note :  53  L.B.A.  918.  band's  interest  as  tenant  in  common 

3.  Bank  of  Commerce  v.  Owens,  31  with  the  others  had  passed  to  a  stran- 
Md.  320,  1  Am.  Bep.  60 ;  Flynn  v.  ger  by  execution  sale,  it  is  necessary  to 
Flynn,  171  Mass.  312,  50  N.  E.  650,  make  the  wife  a  party  to  a  partition 
<i8  A.  S.  E.  427,  42  L.B.A.  98;  St.  action  to  bar  her  dower,  since  by  the 
€lair  v.  Morris,  9  Ohio  15,  34  Am.  Dec.  execution  sale  her  dower  right  had  been 
415  and  note ;  Miller  V.  Farmers' Bank,  severed  from  the  fee;  MacKenna  v. 
49  S.  C.  427,  27  S.  E.  514,  61  A.  S.  Fidelity  Trust  Co.  of  Buffalo,  184  N. 
R.  821;  laege  v.  Bossieux,  15  Grat.  T.  411,  77  N.  E.  721,  112  A.  S.  B. 
(Va.)   83,  76  Am.  Dec,  189.  620   and   note,  6   Ann.   Cas.   471,   3 

See  also  Bassell  v.  Caywood,  54  W.  L.B.A.(N.S.)  1068  and  note.  SeeKur- 
Va.  241,  46  S.  E.  159,  66  L.B.A.  880,  sheedt  v.  Union  Dime  Sav.  Inst.,  U8 
to  the  effect  that  the  wife  has  "a  right  to  N.  Y.  358,  23  N.  E.  473,  7  L.R.A.  229. 
receive  title  in  the  surplus  after  satis-  6.  St.  Clair  t.  Morris,  9  Ohio  15, 
faction  of  the  mortgage,  and  that  that  34  Am.  Dec.  415. 
right  is  a  charge  on  the  land  in  the 

590 


Digitized  by 


Google 


S  B.  C.  L.  DOWEB  J  34 

the  land  remains  subject  in  the  hands  of  the  purchaser  to  her  claim 
of  dower  whenever  the  husband' dies."  In  accordance  with  thisrule, 
an  administrator's  sale  to  pay  unsecured  debts  does  not  affect  the 
widow's  dower,  and  the  purchaser  is  put  upon  notice  of  these  rights 
by  the  rule  of  caveat  emptor;  ^  nor  are  her  rights  in  an  equity  of 
redemption  under  a  mortgage  in  which  she  did  not  join  affected  by 
a  sale  of  the  land  under  a  subsequent  mortgage  in  which  she  did 
join,"  even  though,  it  has  been  held,  the  proceeds  of  the  sale  were 
applied  to  pay  the  first  mortgage.*"  Likewise,  a  sale  for  taxes  levied 
after  a  wife's  inchoate  right  began  is  usually  held  not  to  affect  her 
dower ;  **  and  the  same  is  true  of  a  sale  made  by  the  liiisband's  trustee 
in  bankruptcy  under  an  order  of  court.** 

34,  Conveyance  in  Fraud  of  Dower. — That  the  wife's:  right  of  dower 
is  a  substantial  property  right,  entitled  to  protection  by  the  courts, 
is  perhaps  most  strikingly  shown  in  actions  by  he»r  to  set  aside  con- 
veyances made  by  the  husband  for  the  purpose  of  defeating  her 
expectation  (though  not  yet  vested  even  as  an  inchoate  right)  of 
dower.  If,  shortly  before  a  marriage,  the  future  husband  conveys 
away  his  real  estate  without  consideration,  and  without  the  consent 
or  knowledge  of  his  betrothed,  with  the  purpose  and  result  of  unfairly 
depriving  her  of  dower,  the  courts  will  set  aside  the  conveyance  as  a 
fraud  upon  her  rights; "  and  even  the  fact  that  it  was  made  for  a 

7.  Owen  v.  Slatter,  26  Ala.  547,  62  735,  95  N.  W.  209,  98  A.  S.  R.  380; 
Am.  Dec.  745;  Verry  v.  RobinsOT.  25  Lucas  v.  Purdy,  142  la.  359,  120  N. 
Ind.  14,  87  Am.  Dec.  346;  Moomey  v.  W.  1063,  19  Ann.  Cas.  974,  24  LJI.A. 
Maas,  22  la.  380,  92  Am.  Dec.  395;  (N.S.)  1294,  and  note,  to  the  effect 
Dayton  v.  Corser,  51  Minn.  406,  53  N.  that  nnder  certain  statntes  a  tax  title 
W.  717,  18  L.R.A.  80 ;  Butler  v.  Fitz-  is  considered  not  as  derived  from  the 
gerald,  43  Neb.  192,  61  N.  W.  640,  47  delinquent  taxpayer,  bat  as  a  new  and 
A.  S.  K.  741  and  note,  27  L.R.A.  252.  independent  title  emanating  from  the 

8.  Motley  v.  Motley,  53  Neb.  375,  73  state,  and  as  such,  extinguishing  all 
N.  W.  738,  68  A.  S.  B.  608.  preceding  titles,  including  dower. 

9.  Land  v.  Shipp,  98  Va.  284,  36  12.  Porter  v.  Lazear,  109  U.  S.  84, 
S.  E.  391,  50  L.B.A.  560.  3  8.  Ct.  58,  27  U.  S.   (L.  ed.)   865 

10.  Taylor  v.  Fowler,  18  Ohio  567,  (afiBrming  Lazear  v.  Porter,  87  Pa.  St. 
51  Am.  Dec.  469.  513,  30  Am.  Rep.  380);  Thomas  v. 

Note:  7  LJI.A.  229.  Woods,  173  Fed.  585,  97  C.  C.  A.  535, 

11.  Thompson  v.  McCorkle,  136  Ind.  19  Ann.  Cas.  1080  and  note,  26  L.R.A. 
484,  34  N,  E.  813,  36  N.  E.  211,  43   (N.S.)  1180  and  note. 

A.  S.  R.  334;  Blevins  v.  Smith,  104  Mo.  The  rule  is  otherwise,  of  course,  if 
583,  16  S.  W.  213,  13  L.B. A.  441 ;  by  statute  the  widow's  dower  is  subject 
Henze  v.  Mitchell,  93  Neb.  278,  140  to  her  husband's  debts.  Merrill  v.  Se- 
N.  W.  149,  Ann.  Cas.  1914C  108  and  eurity  Trust  Co.,  71  Minn.  61,  73  N. 
note;  Shell  v.  Duncan,  31  S".  C.  547,  W.  640,  70  A.  S.  B.  312. 
10  S.  E.  330,  5  L.B.A.  821;  Miller  v.  IS.  Bookont  v.  Bookout,  150  Ind.  63, 
Farmers'  Bank,  49  S.  C.  427,  27  S.  49  N.  E.  824,  65  A.  8.  B.  350;  Buzick 
E.  614,  61  A.  S.  B.  821.  y.  Buzick,  44  la.  259,  24  Am.  Bep. 

Notes:  24  L.B.A.(N.S.)  1294;  19  740;  Petty  ▼.  Petty,  4  B.  Mon.  (Ky.) 
Ann.  Cas.  974.  -215,   39   Am.   Deo.   501;    Murray   v, 

But  see  Lucaa  ▼.  White,  120  Iowa   Miirray,  90  Ky.  1,  18  S.  W.  244,  fl 
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valuable  consideration  will  not  save  it,  if  the  grantee  participated  in 
the  intent  to  defraud  the  wife.**  Whether  the  same  protection  will  be 
given  to  the  rights  which  have  been  substituted  for  dower  by  the  sev- 
eral statutes  is  a  question  on  which  the  decisions  differ,  depending 
largely  upon  the  nature  of  the  interest  as  defined  by  the  local  statute." 
Where  a  husband  under  such  a  statute  has  the  right  to  sell  his  land 
free  of  dower,  it  is  nevertheless  held  that  a  conveyance  made  during 
the  marriage,  with  the  intent  to  defeat  the  wife's  rights  of  dower,  is 
void  as  against  her.**  The  rule  has  been  applied  where  the  intent  was 
to  defraud  whomsoever  the  grantor  should  marry ;  although  he  was  not 
then  engaged  to,  and  did  not  even  know,  the  daimant,  who  later  be- 
came his  wife.*'  The  redress  given  to  the  wife  will  ordinarily  be  con- 
fined to  preserving  her  dower,  and  the  deed  will  be  set  aside  only  to 
that  extent.**  But  conveyances  have  sometimes  been  sustained,  though 
they  were  made  to  prevent  the  wife's  dower  from  attaching  to  ti^e 
land  and  were  without  her  knowledge,  if  they  were  only  a  fair  and 
reasonable  provision  for  children  by  a  former  marriage,  or  others 
having  a  just  claim  upon  the  property  of  the  husband,*'  or  where 


LJI.A.  95;ColIins  ▼.  Collins,  98  Md. 
473,  57  Atl.  597,  103  A.  S.  R.  408,  1 
Ann.  Cas.  856  and  note;  Cranson  t. 
Cranson,  4  Mich.  230,  66  Am.  Dec.  534 
and  note;  Swaine  v.  Ferine,  5  Johns. 
Ca».  (N.  Y.)  482,  9  Am.  Dec.  318; 
Amegaard  v.  Amegaard,  7  N.  D.  475, 
75  N.  W.  797,  41  L.R.A.  258;  Ward 
V.  Ward,  63  Ohio  St.  125,  57  N.  E. 
1095,  81  A.  S.  B.  621,  51  L.R.A.  858. 
Notes:  39  Am.  Dec.  218;  8  L.R.A. 
814;  48  LJl.A.(N.S.)  512;  13  Ann. 
Cas.  104. 

14.  KeUy  v.  McGrath,  70  Ala.  76, 

45  Am.  Rep.  75. 

15.  For  various  phases  of  this  sub- 
ject under  local  statutes,  see  Flowers 
V.  Flowers,  89  Ga.  632,  15  S.  E.  834, 
18  L.R.A.  75;  Blankenship  v.  Hall,  233 
lU.  116,  84  N.  E.  192,  122  A.  S.  R. 
149;  Butler  v.  Butler,  21  Kan.  521, 
30  Am.  Rep.  441;  Small  v.  Small,  56 
Kan.  1,  42  Pac.  323,  54  A.  S.  R.  581, 
30  L.R.A.  243;  Thayer  v.  Thayer,  14 
Vt.  107,  39  Am.  Dec.  211. 

16.  Smith  V.   Smith,  22  Colo.  480, 

46  Pac.  128, 55  A.  S.  R.  142  34  L.R.A. 
49;  Bnzick  v.  Bnzick,  44  la.  259,  24 
Am.  Rep.  740;  Thayer  v.  Thayer,  14 
Vt.  107,  39  Am.  Dec.  211.  But  see 
Phelps  T.  Phelps,  143  N.  T.  197,  38 
N.  E.  280,  25  LMA.  625,  which  seems 
contrary  to  the  spirit  if  not  to  the 
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letter  of  these  decisions,  holding  that 
if  the  husband  had  the  land  conveyed 
to  a  third  party  who  contracted  in  writ- 
ing to  give  the  husband  all  the  benefit 
of  the  land  and  full  control  over  its 
disposition,  he  did  not  have  such  seisin 
as  would  support  the  wife's  claim  of 
dower. 

17.  Higgins  v.  Higgins,  219  111.  146, 
76  N.  E.  86, 109  A.  S.  R.  316;  Beech- 
ley  V.  Beechley,  134  la.  75, 108  N.  W. 
762,  120  A.  S.  R.  412,  13  Ann.  Cas. 
101,  9  L.R.A.(N.S.)  955. 

18.  Deke  v.  Huenkemeier,  260  111. 
131,  102  N.  E.  1059,  Ann.  Cas.  1914D 
290,  48  L.R.A.(N.S.)  512  and  note; 
Petty  V.  Petty,  4  B.  Mon.  (Ky.)  215, 
39  Am.  Dec.  501;  Amegaard  v.  Ame- 
gaard, 7  N.  D.  475,  75  N.  W.  797,  41 
L.R.A.  258;  Ward  v.  Ward,  63  Ohio 
St.  125,  57  N.  E.  1095,  81  A.  S.  R. 
621,  51  L.R.A.  858;  Dudley  v.  Dudley, 
76  Wis.  567,  45  N.  W.  602,  8  LJI.A. 
814. 

19.  Hamilton  v.  Smith,  57  la.  15, 10 
N.  W.  276,  42  Am.  Rep.  39;  Beechley 
v.  Beechley,  134  la.  75, 108  N.  W.  762, 
120  A.  S.  R.  412,  13  Ann.  Cas.  101, 
9  L.BA.(N.S.)  955;  BuUer  v.  Bntler, 
21  Kan.  521,  30  Am.  Rep.  441;  Gaines 
T.  Gaines,  9  B.  Mon.  (Ky.)  295,  48 
Am.  Dec.  425;  Fennessey  v.  Fennes- 
sey,  84  Ky.  519,  2  S.  W.  158,  4  A.  8. 
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the  wife's  interest  was  not  in  fact  prejudiced,  or  she  xecuved  full 
compensation.** 

v.   CONSUMMATBD   RlQHT  OF  DoVER 

35.  Before  Assignment — ^Upon  the  death  of  the  husband  the 
widow's  right  of  dower  becomes  consummate.  It  is  then  a  fixed  and 
vested  right  of  property;  though  it  is  not  regarded  as  an  interest 
in  the  land,  but  rather  as  a  chose  in  action — ^the  right  to  demand  an 
assignment  of  dower.*  Accordingly,  her  right  cannot  be  taken  on 
attachment  or  execution  against  her,*  and  it  has  been  held  that  it 
cannot  be  taken  in  equity  by  a  creditor's  bill.*  She  is  not  entitled 
as  dowress  to  possession  of  any  of  her  husband's  land  until  it  has 
been  assigned  to  her  as  dower,  and  cannot  maintain  trespass  quare 
clausum  f regit  for  an  entry  upon  it;  *  and  if  she  enter  without  assign- 
ment, she  is  liable  to  the  heir  for  trespass,  or  can  be  ousted  by  an 
action  of  ejectment,  though  she  has  an  enforceable  right  against  him 
for  assignment  of  dower.*    Ordinarily,  the  widow  is  not  a  joint  ten- 

R.  210;  Murray  ▼.  Murray,  90  Ky.  1,  protected  by  the  constitution  from  leg- 

13  S.  W.  244,  8  L.R.A.  95;  Amegaard  islative  intervention. 

V.  Amegaard,  7  N.  D.  475,  75  N.  W.  2.  Pennington  v.  Yell,  11  Ark.  212, 

797,  41  L.R.A.  258;  Dudley  v.  Dudley,  52  Am.  Dec.  262;  Carnall  v.  Wilson, 

76  Wis.  567,  45  N.  W.  602,  8  L.R.A.  21  Aik.  62,  76  Am.  Deo.  351;  Rausch 

814.  V.  Moore,  48  la.  611,  30  Am.  Rep.  412 

Notes:  1  Ann.  Cas.  861;  12  Eng.  (although  by  the  statute  here  discussed 

Rnl.  Cas.  765.  the  dower  of  the  widow  is  an  estate  in 

20.  Caark  v.  Clark,  183  111.  448,  56  fee,   instead  of   for   life) ;    Flynn   v. 

N.  E.  82,  75  A.  S.  R.  115;  FeUows  Flyin,  171  Mass.  312,  50  N.  E.  650, 

V.  Loomis,  156  Pa.  St.  74,  27  Atl.  24,  68  A.  S.  H.  427,  42  L.R.A.  98. 

36  A.  S.  R.  17.  Notes:   23  L.B.A.  647;  30   L.R.A. 

1.  Barksdale  v.  Garrett,  64  Ala.  277,  (N-S.)  117. 

38  Am.  Rep.  6;  Heisen  v.  Heisen,  145  3.  Harper  v.  Clayton,  84  Md.  346, 

lU.  658,  34  N.  E.  597,  21  L.RA.  434;  35  Atl.  1083,  57  A.   S.   R.   407,  35 

Harper  v.   Clayton,  84  Md.   346,  35  L.R.A.  211.    See,  however,  contra,  Mc- 

Atl.  1083,  57  A.  8.  R.  407,  35  L.RA..  Mahon  v.  Gray,  150  Mass.  289,  22  N. 

211;  Munsey  v.  Hanly,  102  Me.  423,  E.  923, 15  A.  S.  B.  202,  5  L.R.A.  748. 

67   Atl.   217,   13   L.R.A.{N.S.)    209;  4.  Munsey  v.  Hanly,  102  Me.  423, 

Latta  V.  Brown,  96  Tenn.  343,  34  S.  67  Atl.  217, 13  LJl.A.(N.S.)  209;  Rus- 

W.  417,  31  L.R.A.  840;  Williams  v.  sell  v.  Tennant,  63  W.  Va.  623,  60  S. 

Thomas,  [1909]  1  Ch.  713,  78  L.  J.  E.  609,  129  A.  S.  B.  1024. 

Ch.  473, 100  L.  T.  N.  8.  630,  3  British  6.  Evans  v.  Webb,  1  Yeates  (Pa.) 

Rul.  Cas.  929.  424,  1  Am.  Dee.  308.    But  see,  contra. 

Notes:  59  Am.  Deo.  475;  76  Am.  note,  19  L.R.A.  839. 

Dec.  358;  5  L.R.A.  519;  39  A.  8.  R.  It  must  be  borne  in  mind  that  the 

30.    See  also  Enyard  v.  Enyard,  190  widow  usually  has  by  statute  rights  tff 

Pa.  St.  114,  42  Atl.  526,  70  A.  S.  R.  possession  of  the  dwelling  house  and 

623,  holding  that  the  nnassigned  dower  appurtenant  land  and  other  rights  in- 

o£  the  widow  is  a  freehold  estate  in  dependent  of  dower;  and  such  rights 

the  land,  and  that  she  is  a  cotenant  of  possession,  as  many  cases  recognize 

with  the  heir.    See  supra,  par.  8,  as  to  in  her,  are  usually  referable  to  such 

dower  being  a  vested  property  right,  othCT   rights    rather    than    to    dower. 
S.  0.  li.  Vol.  &.— 38.             593 


Digitized  by 


Google 


f  36  DOWiat  9  B.  a  u 

ant,  tenant  in  common  or  coparcener  with  the  htam,  and  therefore 
cannot  maintain  an  action  against  them  for  partition.*  As  a  gen- 
eral rule  she  cannot  convey  her  unassigned  right  of  dower  to  a 
third  party,  though  she  may  release  it  to  liie  heir;'  but  like  other 
choses  in  action  which  were  not  assignable  at  the  common  law,  equity 
will  recognize  her  assignment,  and  the  assignee  can  maintain  a  bill 
in  equity  to  enforce  the  right  of  dower.*  However  there  is  authority 
to  the  effect  that  a  consummate  right  of  dower,  Although  still  unmeas- 
ured, is  assignable,  and  enforceable.*  Since  her  right  is  a  chose  in 
action,  it  has  been  held  that  it  can  be  barred  by  an  arbitration  and 
award.**  Where  a  widow  makes  a-  compromise  agreement  with  the 
other  heirs  and  the  executors  of  her  husband's  estate  that  dower  is  to 
be  admeasured  and  a  gross  sum  received  in  lieu  of  dower,  and  she  dies 
before  her  dower  is  admeasured,  her  right  of  dower  terminates.** 

36.  After  Assignment. — ^After  the  widow's  dower  has  been 
assigned,  that  is,  the  one-third  of  her  husband's  land  in  which  she  is 
to  enjoy  her  dower  has  been  legally  designated,  she  is  entitled  to 
immediate  possession  thereof;  her  rights  cease  altogether  as  to  the 
other  lands  of  the  husband,  and  as  to  her  dower  land  she  has  the 
usual  title  and  rights,  and  is  subject  to  the  usual  burdens,  incident 
to  an  estate  for  life.  Her  seisin  is  considered  as  a  continuation  of 
her  husband's,  as  derived  from  him  and  not  from  the  heir,  and  as 
taking  effect  by  relation  from  his  death.**  After  assignment  she  can 
convey  her  estate,  and  it  can  be  taken  on  execution  against  her.** 
It  is  her  duty  to  make  repairs,**  and  to  pay  all  taxes  assessed  upon 
the  land  after  it  was  assigned  to  her  as  dower,  but  not  those  which 
had  been  assessed  before.**    She  has  the  right  to  take  such  wood  and 

Carnall  v.  Wilson,  21  Ark.  62,  76  Am.  87  Atl.  56,  Ann.  Cas.  1914D  552  and 

Dec.  351.  note. 

6.  Strong  v,  Oem,  12  Ind.  37,  74  12.  Bettis  v.  McNider,  137  Ala.  588, 
Am.  Dec.  200;  White  v.  White,  16  34  So.  813,  97  A.  S.  B.  59;  McLeery 
Grat.  (Va.)  264,  80  Am.  Dec.  706.  v.  McLeery,  65  Me.  172,  20  Am.  Rep. 
But  see  Enyard  v.  Enyard,  190  Pa.  St.  683 ;  Moore  v.  Mayor,  etc.,  of  New 
114,  42  Atl.  526,  70  A.  S.  B.  623.  York,  8  N.  Y.  110,  59  Am.  Dec.  473. 

7.  Carnall  v.  Wilson,  21  Ark.  62,.  IS.  McMahon  v.  Cray,  150  Maas. 
76  Am.  Dec.  351;  Hart  v.  Bnrch,  130  289,  22  N.  E.  923, 15  A.  S.  E.  202,  5 
lU.  426,  22  N.  E.  831,  6  L.R.A.  371;  L.R.A.  748. 

Cox  V.  Jagger,  2  Cow.  (N.  Y.)  638,  14       14.  Ferguson  ▼.  Rochford,  84  Conn. 

Am.  Dec.  522.  202,  79   Atl.   177,  Ann.   Cas.  1912B 

8.  Floweis  V.  Flowers,  84  Ark.  557,  1212  and  note.  See  infra,  par.  51,  as 
106  S.  W.  949,  120  A.  S.  R.  84;  Mc-  to  improvements. 

^ahon  V.  Oray,  150  Mass.  289,  22  N.  15.  Underground  Electric  Rys.  Co. 

E.  923,  15  A.  S.  R.  202,  5  L.R.A.  748.  of  London  v.  Owsley,  196  Fed.  278,116 

Note:  39  A.  S.  R.  26.  C.  C.  A.  98,  40  L.B.A.(N.S.)  609  and 

9.  Note:  Ann.  Cas.  1913C  367.  note. 

10.  Cox  V.  Jagger,  2  Cow.  (N.  Y.)  Notes:  114  A.  S.  R.  450;  6  hB,JL. 
638,  14  Am.  Dec.  522.  821;  32  L.R.A.  748. 

11.  Sims  V.  Yerkes,  239  Pa.  St.  595, 
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timber  as  she  needs  for  her  fires,  and  for  the  repair  of  the  buildings 
and  fences,  and  also  to  take  such  timber  foi'  her  profit  as  is  reason- 
able and  not  injurious  to  the  estate;  ^*  and  to  take  for  her  own  benefit 
any  annual  or  continuous  product  produced  by  the  land,  as  the  oil 
flowing  from  oil  lands.*'  While  she  is  liable  for  such  misuse  or 
exhaustion  of  the  land  as  constitates  waste,**  it  must  be  borne  in 
mind  that  there  is  a  distinction  in  this  respect  between  waste  and 
consumption,  and  that  the  strict  and  often  artificial  rules  of  the 
common  law  rejecting  waste  and  the  rights  of  tenants  for  life  do 
not  obtain  in  our  courts.**  The  questions  arising  when  the  land 
contains  mines  or  quarries  are  treated  in  another  paragraph."*  A 
second  husband,  in  jurisdictions  where  the  common  law  rights  of 
husband  and  wife  stUl  exist,  acquires  by  the  marriage  her  right  to 
the  rents  and  pro&tB  during  the  coverture.*  She  cannot  sue  on  a 
covenant  of  warranty  giv^i  to  her  husband,  since  she  does  not  hold 
his  entire  estate.  The  right  of  action  on  the  warranty  passes  to  the 
heirs,  and  her  remedy  is  to  demand  a  new  assignment  of  dower.' 
Nor  can  she  by  acts  amounting  to  an  abandonment,  deprive  the 
inheritance  of  an  easement  pertaining  thereto.*  Where  a  widow  buys 
the  reversionary  interest  in  land,  in  which  she  is  entitled  to  dower, 
the  vendor's  lien  attaches  only  to  the  reversionary  interest  and  not 
to  the  dower  interest.*  On  the  theory  that  the  widow  is  not  a  tenant 
in  common  with  the  heirs,  even  if  her  land  be  not  separated  by  metes 
and  bounds,  it  has  been  held  that  she  cannot  maintain  action  for 
partition,'  but  other  authority  contests  this  view.* 

37.  Sight  to  Improvements. — In  general  the  widow  is  entitled  to 
dower  in  improvements  placed  on  the  land  by  an  heir,'  or  by  a 
grantee  from  the  heir  (although  on  this  point  the  authorities  are 
in  conflict) ;  *  but  she  is  not  entitled  to  dower  in  improvements  placed 
on  the  lands  by  a  grantee  from  the  husband,*  nor  in  such  improve- 

16.  Nashville  Lumber  Co.  ▼.  Bare-  1.  Edrington    v.   Harper,   3   J.   J. 
field,  93  Ark.  353,  124  S.  W.  758,  20  Marsh.  (Ky.)  353,  20  Am.  Dec.  145. 
Ann.  Cas.  968,  and  note:  Calver  v.  2.  St.  Clair  v.  Williams,  7  Ohio  pt. 
Rice,  91  Ky.  533,  16  S.  W.  351,  34  II,  110,  30  Am.  Dec.  194. 

A.  S.  R.  240  and  note;  Owen  v.  Hyde,  3.  Dyer  v.  Sanford,  9  Mete.  (Mass.) 

6  Yerg.  (Tenn.)  334,  27  Am.  Dee.  467.  395,  43  Am.  Dec.  399. 

17.  Note:  36  L.R.A.(N.S.)  1108.  4.  Note:  21  Ann.  Cas.  952. 

18.  Priddy  V.  Griffith,  150  111.  560,  5.  Newell  v.  Willmarth,  30  R.  I.  529, 
37  N.  E.  999,  41  A.  S.  R.  397;  Clark  76  AU.  433, 19  Ann.  Cas.  807  and  note. 
V.  Holden,  7  Gray  (Mass.)  8,  66  Am.  6.  Keith  v.  Mellenthin,  92  Minn.  527, 
Dec.  450  and  note;  Ward  v.  Sheppard,  100  N.  W.  366, 104  A.  S.  R.  679. 

3  N.  C.  283,  2  Am.  Deo.  625.  7,  Thompson  v.  Morrow,  5  Serg.  & 

19.  Seager  v.  McCabe,  92  Mich.  186,  R.  (Pa.)  289.  9  Am.  Dec.  358. 

52  N.  W.  299, 16  L.R.A.  247;  Owen  v.       Note:  3  Bntish  Rul.  Cas.  957.    See 

Hyde,  6  Yerg.  (Tenn.)  334,  27  Am.  generally,  Improvements. 
Dec.  467;  and  see  20  Ann.  Cas.  976,       8.  Note:  3  British  Rul.  Cas.  960. 
note.    See  generally,  Wastk.  9.  Mahoney  v.  Young,  3  Dana  (Ky.) 

20.  See  supra,  par.  22.  588,  28  Am.  Dec.  114;  Catlin  v.  Ware, 
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ments  as  are  placed  thereon  by  a  purchaser  at  judicial  sale  during 
the  lifetime  of  the  husband.  Where  land  is  sold  after  the  husband's 
death  on  execution  against  him,  or  on  foreclosure  of  a  mortgage  given 
by  him,  the  widow  is  not  entitled  to  dower  in  the  improvements  made 
by  the  purchaser;  nor  is  she  entitled  to  dower  in  improvements  placed 
on  the  land  by  the  purchaser,  where  after  the  husband's  death  land 
conveyed  by  him  to  secure  creditors  is  sold  by  the  court  The  rale 
is  well  established  that  where  the  widow  places  improvements  on  the 
land  after  the  husband's  death,  she  is  not  entitl^  to  dower  in  the 
increased  value  of  the  land  by  reason  of  such  improvements,  but  her 
dower  should  be  assigned  in  die  land  as  it  was  at  the  time  of  her  hos- 
band's  death,  allowing  her,  however,  as  part  of  her  dower  interest  the 
use  of  the  improvements  which  she  has  placed  on  the  land.  Where 
land  in  a  city  was  conveyed  by  the  husband,  and  thereafter,  but  be- 
fore his  deatL,  the  city  improved  the  land  by  opening  and  grading 
a  street,  levying  assessments  on  the  property  to  pay  for  the  improve- 
ments, it  was  held  that  dower  should  be  assigned  equal  in  value  to 
one-third  of  the  land  including  the  improvements,  but  that  the  widow 
should  be  charged  with  one-third  of  the  interest  on  the  assessments 
during  her  tenure." 

38.  Redemption  of  Incumbrances  and  Resoltiag  Equities  Gener- 
ally.— ^Even  though  a  mortgage  or  other  incumbrance  on  the  land  is 
prior  to  the  dower  interest,  whether  by  having  been  fixed  upon  the 
land  before  the  husband's  seisin  thereof  or  before  his  marriage,  or  by 
the  wife  releasing  dower  in  the  mortgage  deed,  the  wife,  by  virtue 
of  her  interest  in  the  equity  of  redemption,  has  the  right  to  redeem 
the  mortgage.  This  right  exists  even  though  the  dower  is  inchoate., 
and  is  perhaps  the  strongest  evidence  that  such  inchoate  right  is  a 
real  and  substantial  interest.^*  A  fortiori,  she  has  such  right  to 
redeem  after  her  dower  has  become  consummate  by  the  husband's 
death.**  Such  «  redemption  immediately  raises  the  question  as  to 
her  right  to  exoneration  or  contribution  from  her  husband  or  from 

9  Mass.  218,  6  Am.  Dec.  58;  Markham  6  Ann.  Cas.  471,  3  L.R.A.(N.S.)  1068 
V.  Merrett,  7  How.  (Miss.)  437,  40  and  note  (holding  also  that  the  pur- 
Am.  Dec.  76 ;  Van  Doren  v.  Van  Doren,  chaser  on  foreclosure  sale  may  d^eat 
3  N.  J.  L.  697,  4  Am.  Dec.  408;  the  wife's  claim  to  redeem  by  allowing 
Thompson  ▼.  Morrow,  5  Serg.  &  R.  her  dower  right  or  pajring  her  its  esti- 
(Pa.)  289,  9  Am.  Dec.  358.  mated  value). 
Note:  3  British  Rul.  Cas.  959,  960.       12.  Bank  of  Commerce  v.  Owens,  31 

10.  Note:  3  British  Rul.  Cas.  959-  Md.  320,  1  Am.  Rep.  60;  Hays  v. 
964.  Cretin,  102  Md.  695,  62  Atl.  1028,  4 

11.  Davis  V.  Wetherell,  13  Allen  L.E.A.(N.S.)  1039  and  note;  McCabe 
(Mass.)  60,  90  Am.  Dec.  177  and  note;  v.  Bellows,  7  Gray  (Mass.)  148,  66 
Newhall  v.  Lynn  Five  Cents  Sav.  Bank,  Am.  Dec.  467;  Thompson  v.  Cochran, 
101  Mass.  428,  3  Am.  Rep.  387;  Mac-  7  Humph.  (Tena.)  72,  46  Am.  Dee. 
kenna  v.  Fidelity  Trust  Co.,  184  N.  T.  68. 

411,  77  N.  E.  721,  112  A.  S.  R.  620, 

596 


Digitized  by 


Google 


9  K.  C.  L.  DOWEK  (  39 

his  heirs;  and  like  questions  arise  when  the  heir,  or  a  purchaser 
from  the  husband  subject  to  her  dower,  redeems  an  incumbrance. 
Does  a  redemption  by  the  heir  or  by  such  purchaser  inure  to  the 
benefit  of  the  widow  and  give  her  an  unencumbered  title?  Or  is  she 
bound  to  contribute  to  the  payment  of  the  mortgage?  And  if  the 
latter,  how  is  the  contribution  to  be  made  so  as  to  do  jilstice  to  other 
interests,  and  yet  not  be  destructive  of  her  dower?  The  difficulty  of 
these  questions  has  led  to  a  conflict  of  decisions.  It  is  clear  that 
if  the  husband  during  his  lifetime  pays  the  mortgage,  the  widow's 
dower  thereby  attaches  to  the  unencumbered  estate ;  *•  and  the  same 
is  true  if  his  administrator  pays  the  mortgage  with  funds  of  the 
estate.^*  On  the  other  hand,  if  the  wife  redeemed  the  mortgage 
during  the  husband's  life,  she  has  the  rights  of  a  surety,  and  is 
entitled  to  be  repaid  from  his  interest  in  'the  land ;  **  besides,  it  has 
been  held  that,  if  the  widow  redeems,  she  may  call  upon  her  hus- 
band's administrator  to  exonerate  her  out  of  the  personal  property 
of  the  estate.**  The  effect  of  a  redemption  by  an  heir  or  by  an 
assignee  of  the  husband  is  considered  in  "the  succeeding  paragraph.*^ 
39.  Redemption  by  Heir  or  Assignee  of  Husband. — ^In  a  case  where 
the  dower  property  is  subject  to  an  outstanding  mortgage  debt,  and 
payment  is  made  by  an  assignee  or  heir  of  the  husband,  it  was  held 
in  some  of  the  early  cases  that  the  payer  of  the  mortgage  was  subro- 
gated to  the  superior  rights  of  the  mortgagee,  that  the  effect  was 
the  same  as  if  the  mortgage  had  been  foreclosed  by  the  holder,  and 
that  the  widow's  dower  was  thereby  destroyed ;  *•  while  by  other 
authority  the  position  was  taken  that  the  payment  of  the  mortgage 
destroyed  the  lien  just  as  if  the  payment  had  been  by  the  husband, 
and  that  the  widow's  dower  was  thereby  wholly  released  from  the 
incumbrance.**  The  general  rule,  however,  follows  a  middle  course 
between  these  extremes,  and  is  to  the  effect  that  the  wife  is  bound 
to  contribute  to  the  removal  of  the  incumbrance  by  paying  her  pro- 
portion of  the  interest  thereon  during  h^  lifetime,  or  by  such  other 
mode  of  contribution  as  is  equitable  in  the  particular  case.'**    Her 

13.  Note:  5  Am.  Dec.  235.  But  see  491,  5  Am.  Dec.  113  (and  see  note 
Land  v.  Shipp,  98  Va.  284,  36  S.  E.  citing  a  later  Massachnsetts  case  which 
391,  50  LkR.A.  560.  doubts  the   correctness   of   this   deci- 

14.  Jones  v.  Bragg,  33  Mo.  337,  84  sion) ;  Strong  v.  Converse,  8  Allen 
Am.  Dec.  49.  (Mass.)  557,  85  Am.  Dec.  732. 

15.  Green  v.  Estabrook,  168  Ind.  19.  Hitchcock  v.  Harrington,  i 
123„79  N.  E.  373,  120  A.  S.  R.  349;  Johns.  (N.  T.)  290,  5  Am.  Dec.  229 
Gore  V.  Townsend,  105  N.  C.  228,  11  and  note;  Collings  v.  Torrey,  7  Johns. 
S.  E.  160,  8  L.R.A.  443.  (N.  Y.)  278,  5  Am.  Dec.  273. 

•  Note:  4  L.R.A.  608.  20.  Frederick  v.  Emig,  186  IB.  319, 

16.  Hays  v.  Cretin,  102  Md.  695,  62  57  N.  E.  883,  78  A.  S.  R.  283;  McCabe 
Atl.  102S,  4  L.R.A.(N.S.)  1039.  v.  Bellows,  7  Gray   (Mass.)   148,  66 

17.  See  infra,  par.  39.  Am.  Dec.  467;  Bank  of  Commerce  v. 

18.  Popkin   V.    Bumstcad,   8   Mass.  Owens,  31  Md.  320,  1  Am.  Rep.  60, 
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right  to  share  in  the  surplus  of  the  land,  if  it  is  sold  under  a  superior 
lien,  has  already  been  referred  to.*  It  has  been  held  that  the  wife 
is  entitled  to  dower  only  in  the  surplus,  and  not  in  the  entire  price 
of  the  land,  even  as  against  the  husband's  creditors.*  If  the  husband 
owned  the  land  jointly  with  another,  and  the  other  has  paid  more 
than  his  share  of  the  incumbrance,  he  is  entitled  to  indeninity  in 
fixing  the  widow's  dower  in  the  surplus.*  And  where  there  are  sev- 
eral incumbrances  on  the  land,  to  some  of  which  the  widow's  dower 
is  prior  and  some  subordinate,  the  court  must  adapt  its  order  so  as 
to  serve  equity  in  the  special  circumstances  of  the  case.* 

VI.    FORFEITXJKB   OR    BaR   OF    DoWER 

40.  Antenuptial  Agreement  or  Jointure. — ^The  attaching  of  dower 
upon  all  the  lands  of  a  man  by  his  marriage  was  so  inconvenient 
that  various  modes  were  devised  by  early  lawyers  and  judges  for  avoid- 
ing and  barring  it.  By  the  special  forms  of  dower  ad  ostium  ecclesiae, 
and  ex  assensu  patris,  which  have  been  already  mentioned,"  dower 
was  confined  to  certain  designated  lands.  In  the  reign  of  Henry 
VIII  a  statute  provided  for  the  barring  of  dower  by  the  grant  to 
the  wife  before  the  marriage  of  a  jointure.  This  must  be  an  adequate 
estate  of  freehold  in  lands,  tenements  or  hereditaments,  for  the  term 
of  her  life  at  least,  limited  so  as  to  take  effect  immediately  upon  the 
husband's  death.*  Under  the  English  common  law,  which  was  fol- 
lowed in  the  earliest  American  cases,  no  other  substitute  could  be 
made  for  dower,'  but  this  arbitrary  limitation  was  soon  abandoned, 
and  it  became  established  that  the  wife  might  be  barred  of  her  dower 

Swaine  v.  Perine,'5  Johns.  Ch.  (N.  T.)    dower  is  allowed  only  in  the  surplus. 
482,  9  Am.  Dec.  318;  Everson  v.  Mc-  Re  Auger,  26  Ont.  L.  Rep.  402,  Ann. 
Mullen,  113  N.  T.  293,  21  N.  E.  52,   Cas.  1913B  1307. 
10  A.  8.  R.  445  and  note,  4  L.R.A.       3.  Wfaeatley  ▼.  Calhonn,  12  Leigh 
118.  (Va.)  264,  37  Am.  Deo.  654 

Notes:  5  Am.  Dec.  236;  4  L.R.A.      4.  Hall  ▼.  Marshall,  139  Mich.  123, 
118;  5  L.R.A.  520;  12  Ann.  Cas.  483.   102  N.  W.  658,  111  A.  S.  R.  404; 

1.  See  supra,  par.  24.  laege  v.  Bossieuz,  15  Qrat.  (Va.)  83, 

2.  Grove  v.  Gather,  23  HI.  634,  76  76  Am.  Dec.  189. 
Am.  Dec.  711;  Bank  of  Commerce  v.       5.  See  supra,  ]     .  3. 

Owens,  31  Md.  320,  1  Am.  Rep.  60;  6.  Land  v.  Shipp,  98  V«.  284,  36  S. 

Hawley  v.  Bradford,  9  Paige  (N.  T.)  E.  391,  50  L.R.A.  560. 

200,  37  Am.  Dec.  390 ;  Land  v.  Shipp,  For  statutes  defining  jointure  sub- 

98  Va.  284,  36  S.  E.  391,  50  L.R.A.  stantially  as  at  common  law,  see  Han- 

560.     Contra,  Handel  v.  McClave,  46  non  v.  Hannon,  46  Mont.  253, 127  Pac. 

Ohio  St.  407,  22  N.  E.  290,  15  A.  S.  466,  Ann.  Cas.  1914B  616;  Rieger  v. 

R.  627,  5  L.R.A.  519.  Schaible,  81  Neb.  33,  115  N.  "W.  560. 

By  statute  in  Canada,  following  a  16   Ann.   Cas.   700,   17  L.R.A.(N.S.y 

conflict  in  the  decisions,  the  wife  is  866;  Rowell  v.  Barber,  142  Wis.  304, 

entitled  to  dower  in  the  full  selling  125  N.  W.  937,  27  L.R.A.(N.S.)  1140! 

price,  unless  the  sale  was  on  a  pur-  7.  Sullings    v.    Richmond,   5   Allen 

chase  money  mortgage,  in  which  case  (Mass.)  187,  81  Am.  Dec.  742;  Hast- 
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by  a  fair  and  just  antenuptial  agreement,  by  which  some  adequate 
substitute  is  given  to  her  for  her  release  of  tiiat  right.  The  consid- 
eration may  be  an  interest  in  real  estate  other  than  the  freehold  estate 
required  for  the  common  law  jointure,  or  an  equivalent  in  money  or 
other  personal  property,*  or  a  release  by  the  husband  of  his  marital 
rights  in  property  of  tiie  wife.*  However,  a  mere  antenuptial  grant 
to  the  wife  of  valuable  property  does  not  bar  her  dower.  It  must 
have  been  made  and  accepted  expressly  in  lieu  of  dower.*"  At  com- 
mon law,  the  operative  fact  was  the  adequate  provision  made  for  the 
wife,  and  not  her  agreement  to  accept  it  in  lieu  of  dower;  and  there- 
fore it  made  no  difference  that  she  was  an  infant  when  the  jointure 
was  made.  But  if  it  were  only  an  agreement  to  make  a  future  grant 
it  was  no  jointure  but  a  mere  antenuptial  contract,  and  was  void  if 
she  were  an  infant.**  Any  such  contract  will  be  carefully  scruti- 
nized by  the  courts  to  see  if  it  is  fair  in  its  provision  for  the  wife, 
and  that  it  was  entered  into  by  her  with  full  knowledge  of  the  facts 
and  of  her  rights,  and  without  the  exercise  of  undue  pressure  or  influ- 
ence upon  her.**  If  the  terms  of  the  contract  are  ambiguous,  the 
construction  most  favorable  to  the  wife  will  be  adopted;  but  if  the 
contract  be  made  by  the  wife  without  any  duress  or  deceit,  and  after 
due  consideration  and  independent  advice,  it  is  not  rendered  void  by 
the  mere  fact  that  it  gives  the  wife  but  a  small  part  of  her  husband's 
estate,  and  not  enough  for  her  permanent  support.**  Nor  will  an 
agreement  in  lieu  of  dower  be  enforced  against  the  wife,  if  the  hus- 
band failed  during  the  marriage  fairly  to  carry  out  its  provisions 
for  her  Jbenefit.**    It  has  been  held  that  if  a  jointure  or  provision 

ings  T.  Dickinson,  7  Mass;  153,  5  Am.  10.  Swaine  v.  Ferine,  5  Johns.  Ch. 

Dec.  34;  Gibson  v.  Gibson,  15  Mass.  (N.  Y.)  482,  9  Am.  Dec.  318;  Barnet 

106,  8  Am.  Dec.  94;  Hannon  v.  Han-  v.  Barnet,  15  Serg.  &  B.  (Pa.)  72,  16 

non,  46  Mont.  253, 127  Pac.  466,  Ann.  Am.  Dec.  516. 

Cas.    1914B    616;    Gelzer    v.    Gelzer,  11.  Shaw   v.  Boyd,  5   Serg.   &   R 

Bailey  Eq.  (S.  C.)  387,  23  Am.  Deo.  (Pa.)  309,  9  Am.  Dec.  368.   , 

180  and  note.  12.  Pierce  v.  Pierce,  71  N.  T.  154, 

8.  Hannon  T.  Hannon,  46  Mont.  253,  27  Am.  Rep.  22  and  note;  Kline  t. 
127  Pac.  466,  Ann.  Cas.  1914B  616;  Kline,  57  Pa.  St.  120,  98  Am.  Dec. 
Shaw  V.  Boyd,  5  Serg.  &  R.  (Pa.)  309,  206  and  note;  In  re  Gangwere,  14  Pa. 
9  Am.  Dee.  368.  St.  417,  53  Am.  Dec.  554;  Shea's  Ap- 

9.  Phelps  V.  Phelps,  72  Dl.  545,  22  peal,  121  Pa.  St.  302,  15  Atl.  629, 
Am.  Rep.  149;  Barth  v.  Lines,  118  111.  1  L.R.A.  422. 

374,  7  N.  E.  679,  59  Am.  Rep.  374;  13.  Deller  v.  Deller,  141  Wis.  255, 
Kroell  V.  Kroell,  219  lU.  105,  76  N.  124  N.  W.  278,  25  L.R.A.(N.S.)  751. 
E.  63,  4  Ann.  Cas.  801  and  note;  Rie-  14.  Zachmann  v.  Zachmann,  201  111. 
ger  V.  Sehaible,  81  Neb.  33,  58, 115  N.  380,  66  N.  E.  256,  94  A.  S.  R.  180; 
W.  560,  116  N.  W.  953,  16  Ann.  Cas.  Johnson  v.  Johnson,  30  Mo.  72, 77  Am. 
700,  709  and  note,  17  L.R.A.(N.S.)  Dec.  598.  See  Hastings  v.  Dickinson, 
866,  877  Mid  note,  citing  and  reviewing  7  Mass.  153,  5  Am.  Dec.  34;  Busey  v. 
the  eases;  Gelzer  v.  Gelzer,  Bail6y  Eq.  McCurley,  61  Md.  436,  48  Am.  Rep. 
(8.  C.)  387,  23  Am.  Dec.  180.  117;  Rowell  v.  Barber,  142  Wis.  304, 
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in  lieu  of  dower  is  not  in  writing  and  signed  by  the  parties,  it  is 
void  under  the  statute  of  frauds.** 

41.  Postnuptial  Agreements  Generally. — Originally  the  wife  was 
regarded  at  common  law  as  incapable  of  contracting  with  her  hus- 
band; but  as  her  right  to  contract,  even  with  her  husband,  became 
generally  established,  first  in  the  equity  courts  and  later  in  actions 
at  law,  contracts  came  to  be  made,  and  to  be  enforced  by  the  courts, 
by  which  a  wife,  in  consideration  of  property  or  rights  granted  or 
promised  to  her  by  the  husband,  surrendered  her  right  of  dower  in 
his  estate.**  As  in  the  case  of  antenuptial  agreements  for  the  release 
of  dower,  it  is  not  enough  that  the  husband  granted  property  to  the 
wife  equal  to,  or  exceeding,  the  value  of  her  dower.  It  must  be  proved 
that  the  grant  was  made  and  accepted  as  in  lieu  of  dower.*'  The 
necessity  on  the  part  of  the  courts  of  knowing  that  the  wife  was 
not  under  duress  in  making  the  agreement,  and  that  no  advantage 
was  taken  of  her  by  the  husband  in  procuring  her  consent,  is  as  great 
as,  or  greater  than,  in  the  case  of  an  antenuptial  agreement.**  The 
effect  of  agreements  of  separation  upon  the  dower  rights  of  a  wife  is 
considered  in  another  paragraph.**  The  wife's  release  of  dower  is 
a  valuable  consideration,  and  will  support,  as  against  creditors,  a  con- 
veyance to  the  wife  by  the  husband,  if  the  transaction  was  reason- 
able, and  free  from  fraud  in  view  of  the  respective  values  of  the 
properties  affected  and  the  wife's  claims  and  equities  upon  the  hus- 
band and  his  property.*" 

42.  Separation  Agreement  as  Affecting  Dower. — ^A  special  question 
of  some  difficulty  anses  when  the  agreement  to  surrender  her  dower 

125  N.  W.  937,  27  L.R.A.(N.S.)  1140.  had  not  been  executed  during  the  mar- 

15.  Rowell  V.  Barber,  142  Wis.  304,  riage,  the  widow,  under  certain  statutes, 
125  N.  W.  937,  27  L.R.A.(N.S.)  1140.  has  her  election  to  take  the  benefits 

16.  Lively  v.  Paschal,  35  Ga.  218,  89  of  the  contract  or  to  claim  her  dower. 
Am.  Dec.  282;  McBreen  v.  McBreen,  17.  Lavery  v.  Hutchinson,  249  HI. 
154  Mo.  323,  55  S.  W.  463,  77  A.  S.  86,  94  N,  E.  6,  Ann.  Gas.  1912A  74; 
R.  758;  Irvin  v.  Irvin,  169  Pa.  St.  529,  O'Brien  v.  Elliott,  15  Me.  125,  32  Am. 
32  Atl.  445,  29  L.R.A.  292;  In  re  Kai-  Dec.  137;  Cowdrey  v.  Cowdrey,  72  N. 
ser,  199  Pa.  St.  269,  49  Atl.  79,  85  J.  Eq.  951,  67  Atl.  Ill,  12  L.R.A. 
A.  S.  R.  785;  Ficklin  V.  Rixey,  89  Va.  (N.S.)  1176;  Swaine  v.  Perine,  5 
832,  17  S.  E.  325,  37  A.  S.  R.  891.  Johns.  Ch.  (N.  Y.)  482,  9  Am.  Dec. 

Contra,  Pinkham  v.  Pinkham,  95  318.  See  supra,  par.  40,  for  the  rule 
Me.  71,  49  Atl.  48,  85  A.  S.  R.  392;  respecting  antenuptial  agreements. 
Stephenson  v.  Osborne,  41  Miss.  119,  18.  Egger  v.  Egger,  225  Mo.  116, 
90  Am.  Dec.  358,  overruled  on  another  123  S.  W.  928,  135  A.  S.  R.  566  and 
point  by  Lessley  v.  Phipps,  49  Miss,  note;  Palmer  v.  Palmer,  26  Utah  31, 
790;  Land  v.  Shipp,  98  Va.  284,  36  S.  72  Pac.  3,  99  A.  S.  R.  820,  61  L.R.A. 
E.  391,  50  L.R.A.  560.  641. 

See  Rowell  v.  Barber,  142  Wis.  304,       19.  See  infra,  par.  42. 
125N.W.937,27L.R.A.(N.S.)1140to       20.  Harvey  v.  Alexander,  1  Rand. 
the  effect  that  if  the  postnuptial  agree-   (Va.)  219, 10  Am.  Dec.  519. 
ment  was  executory  in  its  terms,  and       Note:  90  A.  S.  II.  513,  526-^29. 
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right  is  a  part  of  an  agreement  by  the  husband  and  wife  to  hence- 
forth live  separately,  particularly  if  the  agreement  also  provides  for 
the  procurement  of  a  divorce.  The  vaUdity  of  such  separation  agree- 
ments is  discussed  elsewhere  in  this  work.^  As  a  general  rule  an 
executed  valid  deed  or  agreement  of  separation,  not  unreasonable  in 
its  terms  and  advantageous  to  the  wife,  may  provide  for  a  release  of 
dower,  and  be  enforceable.*  Under  the  rule  that  a  married  woman 
can  make  no  contract  except  as  permitted  by  positive  law,  it  has 
been  held  that  she  cannot  release  or  convey  her  claims  on  her  hus- 
band's estate  in  consideration  of  a  separation.*  Since  a  contract  to 
promote  the  dissolution  of  a  marriage  is  regarded  as  void  in  the  law, 
it  affords  no  bar,  after  the  death  of  the  husbcmd,  of  the  wife's  right 
to  support  and  dower.*  But  it  has  been  held  that  even  though  an 
agreement  for  separation  and  for  a  relinquishmmt  of  dower  rights  be 
not  enforceable  at  law,  it  may,  after  complete  performance,  be  success- 
fully interposed  as  an  equitable  defense  in  an  action  subsequently 
brought  by  the  husband  to  secure  possession,  as  tenant  by  the  curtesy, 
of  property  subsequently  acquired  by  the  wife's  own  efforts,  although 
such  property  was  not  her  separate,  equitable  estate.' 

43.  Acceptance  of  Devise  or  Bequest  in  Lieu  of  Dower. — ^Pursuant 
to  the  rule  that  dower  cannot  be  taken  from  the  wife  by  any  act  or 
obligation  of  the  husband,  he  cannot  dispose  of  his  property  by 
will  so  as  to  deprive  her  of  dower,  nor  substitute  any  other  interest, 
however  valuable,  for  her  dower.  If  by  his  will  he  makes  a  provi- 
sion for  her  in  lieu  of  dower,  it  operates  as  an  offer  to  her  which 
she  may  accept  or  refuse.  If  she  refuses,  she  takes  her  dower  as  if 
the  offer  had  not  been  made,  and  the  devise  or  bequest  lapses  because 
of  her  refusal;  but  if  she  accepts,  she  loses  dower  not  by  the  teetar 
mentary  act  of  her  husband,  but  by  her  voluntary  acceptance  of  a 
substitute.*    In  order  to  put  the  wife  to  this  election  the  testamentary 

1.  See  as  to  such  agreements  gener-  6.  Mettler  y.  Warner,  243  HI.  600, 
ally,  90  Am.  Dec.  370  note;  77  A.  S.  90  N.  E.  1099, 134  A.  S.  B.  388;  Mat- 
B.  764  note;  83  A.  S.  R.  877  note,  thews  v.  Thompson,  186  Mass.  14,  71 
And  see  DivoKCT  and  Sbpabation,  N.  E.  93, 104  A.  S.  R.  550,  66  L.B.A. 
ante,  p.  524  et  seq.  421;  Ja(±son  v.  Churchill,  7  Cow.  (N. 

2.  In  re  Kaiser,  199  Pa.  St  269,  49  Y.)  287,  17  Am.  Dec.  514;  Gordon  v. 
Atl.  79,  85  A.  S.  R.  785.  Stevens,  2  HiU  Eq.  (S.  C.)  46,  27  Am 

3.  Stephenson  v.  Osborne,  41  Miss.  Dec.  445  and  note. 
119,  90  Am.  Dec.  358  and  note,  over-  Note :  12  L.E.A.  227. 

ruled  on  another  point  by  Lessley  ▼.       In    Wiseley    v.    Findlay,    3    Rand. 
Phipps,  49  Miss.  790.  (Va.)   361,  15  Am.  Dec  712,  it  was 

4.  Birch  v.  Anthony,  109  Ga.  349,  34  held  that  a  widow  was  not  barred  of 
S.  E.  56]j  77  A.  S.  B.  379;  Palmer  v.  her  dower  even  by  acceptance  of  a  de- 
Palmer,  26  Utah  31,  72  Pao.  3,  99  A.  vise  or  bequest  which  was  ezpressly 
S.  B.  820,  61  LJI.A.  641.  given  in  lieu  of  dower,  unless  it  were 

6.  McBreen  v.  McBreen,  154  Mo.  a  devise  of  a  freehold  estate;  but  this 
323,  55  S.  W.  463,  77  A.  S.  B.  758  decision  was  soon  reversed  by  the  same 
and  note.  conrt.    See  15  Am.  Dec.  720  note. 
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provision  must  clearly  appear  to  have  been  given  only  in  lieu  of 
dower.  If  it  ia  an  unconditional  devise  or  bequest,  it  will  be  con- 
strued as  intended  as  an  addition  to  dower,  and  she  may  take  both; ' 
but  in  some  states  by  statute,  the  presumption  is  reversed,  and  a 
devise  or  bequest  to  the  wife  ia  held  to  be  in  lieu  of  dower  unless 
expressed  otherwise.^  It  is  a  well-established  rule  that  the  intention 
to  make  the  gift  a  substitute  for  dower  must  either  be  expressly  stated 
or  clearly  appear  from  the  terms  of  the  will  read  as  an  entirety.* 
If  a  devise  of  all  the  testator's  lands  to  his  wife  during  her  widow- 
hood is  plainly  inconsistent  with  her  taking  dower  in  a  third  of 
them  for  her  Ufe,  such  devise  will  be  regarded  as  in  lieu  of  dower; 
and  consequently,  if  the  widow  enters  on  all  the  lands  imder  such 
devise,  and  afterwards  loses  title  by  her  remarriage,  she  cannot  then 
claim  dower.  The  weight  of  opinion  holds  that  even  that  form  of 
devise  does  not  put  her  to  her  election ;  ^*  but  it  has  been  held  that 
before  an  election  by  a  widow  will  be  compelled,  the  provisions  of  the 
will  must  be  so  totally  inconsistent  with  the  widow's  claim  of  dower 
as  to  defeat  the  testator's  intention  in  relation  to  other  dispositions 
of  his  property.**  However,  a  legacy  to  the  Mfe  charged  upon  ,the 
real  estate,  or  a  direction  to  the  trustee  to  sell  his  real  estate  and 
give  the  widow  an  annuity  from  the  proceeds,  does  not  exclude  her 
dower,  and  the  sale  must  be  made  subject  to  that  right."  If  the 
will  gives  the  widow  a  clear  equivalent  for  her  dower,  and  the  otBer 

7.  Adsit  V.  Adsit,  2  Johns.  Ch'.  (N.  A.  S.  R.  689  and  note;  Evans  v.  Webb, 
Y.)  448,  7  Am.  Dec.  539  and  note;  1  Yeates  (Pa.)  424,  1  Am.  Dec.  308; 
Wood  V.  Wood,  5  Paige  (N.  Y.)  596,  Gordon  v.  Stevens,  2  Hill  Eq.  (8.  C.) 
28  Am.  Dec.  451;  Pickett  v.  Peay,  3  46,  27  Am.  Dec.  445  and  note;  Hall  ▼. 
Brev.   (S.  C.)   545,  6  Am.  Dec.  594.  HaU,  8  Rich.  L.  (S.  C.)  407,  64  Am. 

8.  Geizer  v,  Bitzer,  808  Ohio  St.  65,  Dec.  758;  Higginbotham  v.  Comwell, 
88  N.  E.  134,  17  Ann.  Gas.  151,  22  8  Grat.  (Va.)  83,  56  Am.  Dec.  130. 
L.R.A.(N.S.)  285;  Borland  v.  Nichols,  Notes:  26  Am.  Dec.  503;  51  Am. 
12  Pa.  St.  38,  51  Am.  Dec.  576;  Meli-  Dec.  579;  61  Am.  Dec.  715;  92  A.  S. 
zet's  Appeal,  17  Pa.  St.  449,  55  Am.  R.  697,  3  L.R.A.  498;  10  Eng.  Rnl. 
Dec.  573.  Cas.  347. 

9.  In  re  Gotzian,  34  Minn.  159,  24  10.  Hamilton  v.  Buckwalter,  2  Yea- 
N.  W.  920,  57  Am.  Rep.  43;  White  tes  (Pa.)  389,  1  Am.  Dec.  350  (hold- 
V.  White,  16  N.  J.  L.  202,  31  Am.  Dec.  ing  that  such  a  provision  is  in  lieu  of 
232;  Adsit  v.  Adsit,  2  Johns.  Ch.  (N.  dower);  Lewis  v.  Smith,  9  N.  Y.  502, 
Y.)  448,  7  Am.  Dec.  539  (decision  by  61  Am.  Dec.  706  (holding  that  even  a 
Chancellor  Kent  reviewing  the  earlier  devise  of  all  the  testator's  property  to 
English  cases) ;  Jackson  v.  Churchill,  the  widow  for  life  is  not  necessarily  in 
7  Cow.  (N.  Y.)  287, 17  Am.  Dec.  514  lieu  of  dower). 

and  note;  Church  ▼.  Bull,  2  Denio  11.  Church  v.  Bull,  2  Denio  (N.  Y.) 
(N.  Y.)  430,  43  Am.  Dec.  754  (hold-  430,  43  Am.  Dec.  754  and  note, 
ing  that  the  intention  must  be  clear  12.  Wood  v.  Wood,  5  Paige  (N.  Y.) 
to  put  the  widow  to  her  election ) ;  596,  28  Am.  Dec.  451  and  note.  Con- 
Konvalinka  v.  Schlegd,  104  N.  T.  125,  tra,  Worthen  v.  Pearson,  33  Ga.  385, 
9  N.  E.  868,  58  Am.  Rep.  494;  In  re  81  Am.  Dec.  213. 
Gordon,  172  N.  Y.  25,  64  N.  E.  753,  92 
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provisions  would  be  overthrown  by  her  receiving  dower,  the  provision 
for  her  will  ordinarily  be  construed  as  intended  in  lieu  of  dower;  *• 
and  she  will  be  put  to  her  election,^*  while  under  other  and  particu- 
lar circumstances  she  may  take  both  dower  and  the  devise  or  bequest.*' 
The  acceptance  of  a  bequest  in  lieu  of  dower  bars  dower  only  in  the 
real  estate  left  by  the  husband;  not  in  that  which  he  had  aliened 
during  the  marriage  without  her  concurrence.*'  Reference  is  made 
to  another  title  for  a  consideration  of  the  question  as  to  what  law 
governs  in  determining  whether  a  provision  for  a  wife  in  her  hus- 
band's will  is  in  lieu  of,  or  in  addition  to,  dower.*' 

44.  Widow's  Election  and  Its  Incidents. — ^As  between  a  devise  or 
bequest  and  her  dower  right  where  a  widow  cannot  take  both,  it  must 
be  proved  that  she  has  elected  to  accept  the  substitute  provision ;  *® 
and  that  the  acceptance  was  made  with  full  knowledge  of  her  right 
of  election.*^  It  does  not  constitute  an  election  under  the  will  for 
her  to  prove  the  will  and  act  as  executor  thereunder,**  but  where 
she  has  actually  received  a  part  of  the  legacy,-  and  has  sued  and 
recovered  a  judgment  for  the  balance,  she  has  shown  her  election 
as  clearly  as  if  she  had  received  the  whole.*  In  some  cases  the  stat- 
utes require  her  to  disclaim  dower  within  a  specified  period,  and  her 
failure  to  do  so  is  made  an  acceptance  of  the  bequest  and  a  release 
of  dower.'  But  if  she  has  deliberately  made  her  election  to  accept 
the  bequest,  the  fact  that  she  was  mistaken  in  her  estimate  of  the 

13.  White  V.  White,  16  N.  J.  L.  18.  Larrabee  ▼.  Van  Alstyne,  1 
202,  31  Am.  Dec.  232  and  note;  Hig-  Johns.  (N.  Y.)  307,  3  Am.  Dec.  333. 
ginbotham  v.  Comwell,  8  Grat.  (Va.)  19.  Adsit  v.  Adsit,  2  Johns.  Ch.  (N. 
83,  56  Am.  Dec.  130.  Y.)  448,  7  Am.  Dec.  539;  English  v. 

14.  In  re  Gotzian,  34  Iifinn.  159,  24  English,  3  N.  J.  Eq.  504,  29  Am.  Dec. 
N.  W.  920,  57  Am.  Rep.  43;  In  re  730;  Egger  v.  Egger,  225  Mo.  116, 123 
Gorden,  172  N.  Y.  25,  64  N.  E.  753,  S.  W.  928, 135  A.  S.  R.  566;  Melizet's 
92  A.  S.  R.  689;  Callaham  v.  Robin-  Appeal,  17  Pa.  St.  449,  55  Am.  Dec. 
son,  30  S.  C.  249,  9  S.  E.  120,  3  L.R.A.  573. 

497.  Notes:  55  Am.  Dec.  577;  12  L.R.A. 

Note:  92  A.  S.  R.  695-705.  227-229. 

16.  Konvalinka  v.  Schlegel,  104  N.  20.  Benedict  v.  Wflmarth,  46  Fla. 

Y.  125,  9  N.  E.  868,  54  Am.  Rep.  494;  535,  46  So.  84,  4  Ann.  Cas.  1033  and 

Pruden  v.  Paxton,  79  N.  C.  446,  28  Am.  note   (in  which  are  cited  some  cases 

Rep.   333;   Lawrence  v.  Lawrence,  2  to  a  contrary  effect) ;  Hoggard  v.  Jor- 

Vem.  365,  3  Bro.  P.  C.  (Toml.  ed.)  dan,  140  N.  C.  610,  53  S.  E.  220,  6 

483,  10  Eng.  Rul.  Cas.  343  and  note;  Ann.  Caa.  332,  4  L.R.A.(N.S.)  1065. 

Note:  12  L.R.A.  230.  1.  Van    Orden    v.    Van    Orden,   10 

16.  Lewis  V.  Smith,  9  N.  Y.  502,  61  Johns.  (N.  Y.)  30,  6  Am.  Dec.  314. 
Am.  Dec.  706;  Borland  v.  Nichols,  12  2,  Crenshaw  v.  Carpenter,  69  Ala. 
Pa.  St.  38,  51  Am.  Dec.  576;  Braxton  572,  44  Am.  Rep.  539;  Re  Andrews, 
V.  Freeman,  6  Rich.  L.  (S.  C.)  35,  57  92  Mich.  449,  52  N.  W.  743, 17  L.R.A. 
Am.  Dec.  775;  Higginbotham  v.  Com-  296;  White  v.  White,  16  N.  J.  L.  202, 
well,  8  Grat.  (Va.)  83,  56  Am.  Dec.  31  Am.  Dec.  232 ;  Flynn  v.  McDermott, 
130.  183  N.  Y.  62,  75  N.  E.  931,  111  A. 

17.  See  Conflict  op  Laws,  vol.  6,  S.  R.  687,  5  Ann.  Cas.  81,  2  L.R.A. 
p.  1024.  (N.S.)  959;  Kenndy  v.  Johnston,  65 
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value  of  the  bequest,  and  that  dower  would  have  been  more  advan- 
tageous to  her,  will  not  enable  her  afterward  to  repudiate  her  elec- 
tion and  claim  dower.*  The  right  of  election  is  personal  to  the  widow. 
If  she  is  non  compos  mentis,  a  guardian  cannot  make  the  election 
for  her,  but  it  must  be  made  by  the  court  under  whose  care  she  is;  * 
and  if  she  dies  before  making  her  election,  her  personal  representa- 
tives cannot  make  it.*  Such  inability  to  elect  is  usually  held  to  leave 
the  testamentary  provision  in  effect  and  to  bar  dower.  If  she  elects 
to  take  her  dower  against  the  will,  she  cannot  claim  any  benefits  under 
the  will,  as  for  instance  to  take  a  share  by  inheritance  in  personal 
property  into  which  real  estate'  has  been  converted  by  the  directions 
of  the  will.*  The  surrender  of  dower  is  a  valuable  consideration; 
and  a  bequest  in  lieu  of  dower  is  not  purely  gratuituous.  It  is  there- 
fore entitled  to  preference  over  other  bequests,'  and  over  debts  to 
the  extent  of  the  value  of  the  dower,  but  not  above  that  amount.* 
It  is  generally  considered  that  an  annuity  given  in  lieu  of  dower  is  not 
thereby  made  apportionable,  though  some  courts  take  the  opposite 
view.*  The  statute  sometimes  prescribes  a  definite  time  within  which 
the  widow  must  make  her  election  where  her  position  as  devisee  and 
that  of  dowress  are  absolutely  inconsistent;  and  once  having  elected  to 
take  under  the  will,  she  cannot  thereafter  assert  a  claim  for  dower. 
But  it  cannot  be  said  where  a  defeasible  fee  is  not  a  proper  subject 
for  di^osition  by  will  that  the  widow,  by  asserting  dower  therein, 
claims  in  opposition  to  the  will.^* 

Pa.  St  451,  3  Am.  Rep.  650;  Van  311,52  Am.  Rep.  599;  Clayton  v.  Akin, 

Steenwyek  v.  Washburn,  59  Wis.  483,  38  Ga.  320,  95  Am.  Dec  393;  BeU  v. 

17  N.  W.  289,  48  Am.  Rep.  532.  Nye,  255  111.  283,  99  N.  E.  610,  42 

8.  HaU's  Case,  1  Bland.  Ch.  (Md.)  L.R.A.(N.S.)   1127;  Moore  ▼.  Alden, 

203,  17  Am.  Dee.  275.  80  Me.  301,  14  Atl.  199,  6  A.  S.  R. 

Note:  17  Am.  Dec.  516.  203;  Matthews  v.  Tacgarona,  104  Md. 

4.  Re  Andrews,  92  Mich.  449,  52  442,  65  Atl.  60,  10  Ann.  Cas.  153; 

N.  W.  743,  17  L.R.A.  296  and  note;  Borden  v.  Jenks,  140  Mass.  562,  5  N. 

Kennedy  v.  Johnston,  65  Pa.  St.  451,  E.  623,  54  Am.  Rep.  507. 

3  Am.  Rep.  650;  Van  Steenwyek  v.  Note:  9  L.R.A.  250. 

Washburn,  59  Wis.  483, 17  N.  W.  289,  8.  HaU's  Case,  1  Bland.  Ch.  (Md.) 

48  Am.  Rep.  532;  Crenshaw  v.  Car-  203, 17  Am.  Dec  275;  Steele  v.  Steele, 

penter,  69  Ala.  572,  44  Am.  Rep.  539  64  Ala.  438,  38  Am.  Rep.  15  (holding 

(holding  that  neither  the  guardian  nor  without  qualification  that  a  bequest  in 

the  court  can  elect  for  her) .  lieu  of  dower  is  subject  to  claims  of 

6.  Flynn  v.  McDermott,  183  N.  Y.  creditors). 

62,  75  N.  E.  931,  111  A.  S.  R.  687,  9.  Mower  v.  Sanford,  76  Conn.  504, 

5  Ann.   Cas.  81  and  note,  2  L.R.A.  57  Atl.  119,  100  A.  S.  R.  1008,  63 

(N.S.)  959  and  note; •Crozier's  Appeal,  L.R.A.  625. 

90  Pa.  St.  384,  35  Am.  Rep.  666.  Note:  21  Ann.  Cas.  315. 

6.  Geiger  v.  Bitzer,  80  Ohio  St.  65,  And  see  Anhtjities,  vol.  2,  p.  12. 
88  N.  E.  134,  17  Ann.  Cas.  151  and  10.  Landers  v.  Landers,  151  Ky.  206, 
note,  22  L.R.A.(N.S.)   285  and  note.  151  S.  W.  386,  Ann.  Cas.  1915A  223. 

7.  Security  Co.  v.  Bryant,  52  Conn. 
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45.  Wife's  Elopement  and  Adultery. — By  the  statute  of  Westmin- 
ster, passed  in  1285,  the  English  Parliament  enacted  that  "if  a  wife 
willingly  leave  her  husband  and  go  away  and  continue  with  her 
advouterer"  she  should  be  barred  of  her  dower,  unless  her  husband 
should  afterward  forgive  her  and  take  her  back.  This  ancient  rule  of 
law  has  generally  been  recognized  as  existing  in  the  United  States, 
either  by  adoption  as  a  part  of  the  common  law  or  by  express  enact- 
ment.** It  was  laid  down  in  Bacon's  Abridgment  that  "although 
she  does  not  go  away  sponte  sua,  but  is  taken  against  her  will,  yet  if 
after  she  consents  and  remains  with  the  adulterer  she  shall  lose  her 
dower;  for  the  remaining  with  him  without  reconciliation  is  the 
bar  of  the  dower  and  not  the  manner  of  her  going  away."  **  But 
this  interpretation  seems  to  stretch  the  language  of  the  statute,  and 
has  not  usually  been  followed,  especially  where  the  separation  was 
by  the  husband's  fault."  The  mere  fact  of  adultery,  without  desertion 
will  not  defeat  a  dower  right;  **  nor  is  the  mere  desertion  of  the  hus- 
band by  the  wife,  without  adultery,  auflftcient.**  And  the  felonious 
killing  of  a  man  by  his  wife  does  not  defeat  her  right  to  dower  where 
adultery  is  the  only  cause  of  forfeiture  prescribed  by  statute.**' 

46.  Estoppel  to  Claim  Dower  by  Contract. — In  determining  whether 
there  has  been  a  conveyance  or  forfeiture  of  the  widow's  dower  the 
law  of  estoppel  is  frequently  invoked,  and  in  such  cases  the  rules 
applied  are  rather  those  of  the  law  of  estoppel  than  of  the  law  of 
dower.**  In  many  cases  the  incapacity  of  the  wife  during  her  cover- 
ture to  bind  herself  by  contract,  and  the  positive  rules  of  law  defin- 

11.  Wood  V.  Wood,  59  Ark.  441,  27  ing  the  interpretation  of  Coke,  and 
S.  W.  641,  43  A.  S.  R.  42,  28  L.R.A.  holding  the  wife  barred,  though  she 
157;  Go88  V.  Froman,  89  Ky.  318,  12  had  been  driven  away  by  the  husband's 
S.  W.  387, 8L.R.A.  102;  Payne  V.  Dot-  cruelty,  if  she  afterward  refused  to 
son,  81  Mo.  145,  51  Am.  Rep.  225;  come  back  at  his  request  and  formed 
Chrisman  v.  Linderman,  202  Mo.  605,  permanent  adulterous  relations.  This 
100  S.  W.  1090,  119  A.  S.  R.  822,  10  case  is  explained  in  Beaty  v.  Richard- 
L.R.A-(N.S.)  1205;  Walters  V.Jordan,  son,  56  S.  C.  173,  34  S.  E.  73,  46 
35  N.  C.  361,  57  Am.  Dec.  558;  Reel  L.RA..  517,  winch  agrees  with  the  pre- 
V.  Elder,  62  Pa.  St  308,  1  Am.  Rep.  vailing  cases. 

414;  Bell  v.  Nealy,  1  Bailey  L.   (S.  14.  Reel  v.  Elder,  62  Pa.  St.  308,  1 

C.)  312,  19  Am.  Dec.  686;  Daniels  v.  Am.  Rep.  414. 

Taylor,  145  Fed.  169,  76  C.  C.  A.  139,  Note:  19  Am.  Dec.  688. 

7  Ann.  Cas.  352  (reversing  Re  Taylor,  15.  Wiseman  v.  Wiseman,  73  Ind. 

5  Ind.  Ter.  219,  82  S.  W.  727,  5  Ann.  112,  38  Am.  Rep.  115;  Nye's  Appeal, 

Cas.  226).  126  Pa.  St.  341, 17  Atl.  618,  12  A.  S. 

Notes:  11  L.R.A. 791; 5 Ann. Cas. 230.  R.  873;  Thayer  v.  Thayer,  14  Vt.  107, 

12.  Bell  y.  NeaJy,  1  Bailey  L.   (S.  39  Am.  Dec.  211. 

C.)  312,  19  Am.  Dec.  686.  16a.  Note:  3  L.R.A.(N.S.)  730. 

13.  Payne  ▼.  Dotson,  81  Mo.  145,  16.  Adams  v.  Storey,  135  111.  448, 
51  Am.  Rep.  225;  Walters  v.  Jordan,  26  N.  E.  582,  25  A.  S.  R.  392,  11 
35  N.  C.  361,  57  Am.  Dec.  558.  LJl-A..  790;  Heisen  v.  Heisen,  145  Dl. 

But  see  Bell  v.  Neally,  1  Bailey  L.  658,  34  N.  E.  597,  21  L.RA..  434.  See 
(S.  C.)  312,  19  Am.  Dec.  686,  follow-  generally,  Estoppbl. 
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ing  the  ways  in  which  dower  may  be  barred,  limit  the  application 
of  the  general  doctrine  of  estoppel.  Accordingly  a  contract,  exist- 
ing in  fact,  but  not  valid  under  the  applicable  rules  of  law,  cannot 
usually  be  enforced  by  way  of  estoppel.*'  Illustrations  of  this  prin- 
ciple may  be  drawn  from  cases  relating  to  antenuptial  or  postnuptial 
agreements  made  by  an  infant.  It  is  clear  that  such  agreements  are 
as  ineffective  to  create  an  estoppel  as  they  are  to  bar  dower  by  direct 
action ;  *®  and  the  same  rule  applies  to  postnuptial  deeds  or  contracts, 
because  of  the  wife's  marital  incapacity.**  Nor  is  it  material  on  this 
point  that  the  deed  which  the  wife  executed  contained  a  covenant  of 
warranty.*  But  when  she  has  been  emancipated  by  her  husband's 
desertion  of  her,  her  contractual  capacity  revives  and  makes  her  sub- 
ject to  be  barred  by  an  estoppel,*  and  the  same  result  is  effected  by 
the  modem  statutes  emancipating  married  women.'  The  non-per- 
formance of  the  husband's  promise  in  an  antenuptial  contract  will 
destroy  the  effect  of  the  contract  as  an  estoppel  as  well  as  its  direct 
operation  as  a  contract.*  Following  the  general  rule  that  estoppel 
must  be  mutual,'  a  wife's  release  of  dower  in  connection  with  the 
husband's  deed  create  an  estoppel  in  favor  only  of  the  grantee;  and 
a  grantee  who  procures  that  deed  to  be  set  aside  as  fraudulent  cannot 
claim  the  benefit  of  estoppel.*  A  widow  entitled  to  dower,  and  to 
whom  the  heir  conveys  the  land  by  a  warranty  deed,  is  not  estopped 
by  accepting  this  deed  from  claiming  the  rights  of  a  prior  dowress 
as  against  the  widow  of  the  heir.'  Where  partition  was  had  between 
heirs,  one  of  whom  then  had  an  inchoate  right  of  dower  in  the  prem- 
ises, the  warranty  implied  between  partitioning  cotenants  does  not 
prevent  her  from  claiming  her  dower  upon  her  husband's  death.* 

47.  Estoppel  by  Judgment  or  En  Pais. — ^Where  the  question  of  a 
widow's  dower  is  put  in  issue  and  determined,  that  decision  is  res 
judicata  under  the  law  of  judgments  and  concludes  the  parties  from 

17.  Gainey  v.  Anderson,  87  S.  C.  47,  Johns.  (N.  Y.)  167,  8  Am.  Dec.  378. 
68  S.  E.  888,  31  L.R.A.(N.S.>  323;  2.  Note:  49  Am.  Rep,  87-90. 
Lewis  V.  Apperson,  103  Va.  624,  49  8.  Fowler  v.  Chadima,  134  la.  210, 
S.  E.  978,  106  A.  S.  R.  903  and  note.  111  N.  W.  808,  120  A.  S.  R.  4.33,  13 
68  L.R.A.  867.  Ann.  Cas.  141. 

18.  Shaw  v.  Boyd,  5  Serg.  &  R.  4.  Sailings  v.  Richmond,  5  Allen 
(Pa.)  309,  9  Am.  Dec  368;  McMorris  (Mass.)  187,  81  Am.  Dec.  742;  Hast- 
V.  Webb,  17  S.  C.  558,  43  Am.  Rep.  ings  v.  Dickinson,  7  Mass.  153,  5  Am. 
()29.                                                       '  Dec.  34;  Gibson  v.  Gibson,  15  Mass. 

19.  McFarland  v.  Febiger,  7  Ohio,  106,  8  Am.  Dec.  94. 
pt.  1, 194,  28  Am.  Dec.  632;  McMorris  5.  See  Estoppel. 

V.  Webb,  17  S.  C.  558,  43  Am.  Rep.  6.  Malloney  v.  Horan,  49  N.  Y.  Ill, 

629 ;  Land  v.  Sbipp,  98  Va.  284,  36  10  Am.  Rep.  335. 

S.  E.  391,  50  L.R.A.  560;  Lewis  v.  7.  McLeery  v.  McLeeiy,  65  Me.  172, 

Apperson,  103  Va.  624,  49  S.  E.  978,  20  Am.  Rep.  683. 

106  A.  S.  R.  903,  68  L.R.A.  867  and  8.  Walker  v.  Hall,  15  Ohio  St.  355, 

note.  86  Am.  Dee.  482. 
1.  Jackson    v.    Vanderheyden,    17 
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later  seeking  a  different  decision."  But  it  is  essential  that  the  ques- 
tion of  dower  shall  have  been  passed  on  in  the  former  suit,  either  ex- 
pressly or  by  being  necessarily  involved  in  the  decision.**  It  has  been 
held  tiiat  if  the  former  judgment  was  void  for  entire  lack  of  jurisdic- 
tion, it  does  not  estop  the  claimant,  even  though  she  were  the  plaintiff 
who  procured  the  judgment;  **  but  this  holding  is  opposed  by  strong 
and  reasonable  authority  to  the  effect  that  where  a  widow  invokes  the 
jurisdiction  of  a  court  and  submits  thereto,  she  cannot  afterward  be 
heard  to  impeach  the  judgment  or  question  its  validitly.*'  On  the 
question  as  to  whether  an  estoppel  en  pais  exists,  the  rule  is  that  if 
the  claimant  by  her  actions  or  statements  led  others  to  believe  that 
she  did  not  claim  dower  and  to  act  on  that  belief,  so  that  the  subse- 
quent allowance  of  her  claim  would  operate  as  a  virtual  fraud  upon 
them,  she  will  be  barred;  and  it  has  been  held  that  it  makes  no  dif- 
ference that  she  was  a  feme  covert  when  she  gave  the  assurances  relied 
on,  since  in  this  respect  estoppel  is  for  the  prevention  of  a  fraud  rather 
than  the  enforcement  of  a  contract.**  But  in  order  to  bring  about 
this  result  all  the  elements  of  estoppel  must  be  proved.**  It  follows 
that  mere  silence  as  to  her  dower  right  during  the  sale  of  the  land 
by  an  administrator,  and  her  receipt  of  a  distributive  share  of  the 
proceeds,  do  not  necessarily  bar  her  from  claiming  dower,*"*  although 
where  she  herself  is  the  administrator  and  offers  the  land  for  sale 
without  mentioning  her  right  of  dower,  she  will  be  held  estopped 
as  against  the  purchaser.*'  That  the  marriage  was  kept  secret  does 
not  estop  the  wife  from  claiming  dower  as  against  a  grantee  of  the 
husband,  if  the  concealment  was  without  any  fraudulent  purpose.*' 

9.  Jnlier  v.  Julier,  62  Ohio  St.  90,  107  N.  W.  599,  3  L.E.A.(N.S.)  971 
56  N.  E.  661,  78  A.  S.  R.  697.  and  note;  Smith  v.  Fuller,  138  la.  91. 

10.  CromweU  v.  Sac  County,  94  U.  115  N.  W.  912,  16  L.R.A.(N.S.)  98; 
S.  351,  24  U.  S.  (L.  ed.)  195;  Beverly "  Rheel  v.  Elder,  62  Pa."  St.  308,  1  Am. 
v.  Waller,  115  Ky.  596,  74  S.  W.  264,  Rep.  414;  Hunt  v.  ReiUy,  24  R.  I. 
103  A.  S.  E.  342  and  note;  Motley  v.  68,  52  Atl.  681,  96  A.  S.  R.  707,  59 
Motley,  53  Neb.  375,  73  N.  W.  738,  L.R.A.  206  and  note.  See  Estoppel 
68  A.  S.  R.  608 ;  Walker  v.  Hall,  15  as  to  the  requirements  of  proof  gener- 
Ohio  St.  355,  86  Am.  Dec.  482;  Hunt-  ally. 

zicker  v.  Crocker,  135  Wis.  38,  115  15.  Motley  v.  Motley,  53  Neb.  375, 
N.  W.  340,  15  Ann.  Cas.  444.  73  N.  W.  738,  68  A.  S.  R.  608. 

11.  MeCreery  v.  Davis^44  S.  C.  195,  16.  Wiseman  v.  Macy,  20  Ind.  239, 
22  S.  E.  178,  51  A.  S.  R.  794,  28  L.R.A.  83  Am.  Dec.  316.  See  contra,  Owen 
655.  V.  Slatter,  26  Ala.  547,  62  Am.  Dee. 

12.  Starbuck  v.  Starbnck,  173  N.  Y.  745. 

503,  66  N.  E.  193,  93  A.  8.  R.  631.  17.  HaU  v.  MarshaH,  139  Mich.  123, 

13.  Connolly  v.  Branstler,  3  Bush.  102  N.  W.  658,  111  A.  S.  B.  404. 
(Ey.)  702,  96  Am.  Dec.  278.  As  to  the  effect  of  a  wife's  living 

Notes:  25  L.R.A.  573:  3  LJEl.A.  apart  from  her  husband,  and  permit- 
(N.S.)  971;  48L.R>A.(N.S.)  762.  See  ting  the  relation  to  remain  unknown, 
also  Hodges  v.  Powell,  96  N.  C.  64,  2  see  Wright  Lumber  Co.  v.  McCord,  145 
S.  E.  182,  60  Am.  Rep.  401.  Wis.  93,  128  N.  W.  873,  34  LJl.A. 

.    14.  Hyatt  v.  O'Conndl,  130  la.  567,    (N.S.)  762  and  note,  Ann.  Cas.  1912B 
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Another  class  of  estoppel  is  when  a  woman  accepts  a  provision  under 
a  will,  and  in  the  same  will  a  gift  is  made  to  others  which  is  mani- 
festly intended  to  carry  a  title  free  from  incumbrance.  Here,  on  the 
principle  that  one  cannot  claim  under  and  at  the  same  time  against 
a  will,  and  by  analogy  to  the  case  of  a  devise  by  the  husband  in  lieu 
of  dower,  she  is  estopped  to  claim  dower  in  derogation  of  the  other 
gift." 

VII.  Remedies 

48.  Procedure  at  Common  Law. — ^At  the  common  law  it  was  the 
duty  of  the  heir,  immediately  after  the  death  of  his  ancestor,  to  des- 
ignate one-third  in  value  of  his  land  as  the  dower  of  the  widow. 
The  dowress  was  entitled  under  Magna  Charta  to  have  an  assign- 
ment of  dower  by  metes  and  bounds  within  forty  days  after  her  hus- 
band's death.  Until  such  assignment  she  had  no  right  of  entry 
upon  and  no  estate  in  any  part  of  the  intestate's  land,  but  after 
assignment  she  became  tenant  in  dower  of  the  portion  assigned.  In 
order  to  obtain  assignment  she  had  to  issue  a  writ  of  dower.  If  she 
obtained  judgment,  dower  was  assigned  by  the  sheriff,  and  thereupon 
she  could  recover  possession  by  ejectment.  Such  a  writ  did  not  at 
common  law  entitle  her  to  obtain  damages  or  an  account,  but  by  the 
statute  of  Merton,  20  Hen.  HI.,  a  right  to  damages  against  Ihe  deforc- 
ers  was  given  to  her.  If,  however,  the  heir  died  before  the  actual 
assessment  of  damages  she  could  recover  nothing,  and,  similarly,  if 
she  died  before  assignment  of  dower  her  representatives  could  get 
nothing,  and  if  she  died  after  assignment,  but  before  a^essment  of 
damages,  her  representatives  could  not  get  damages.  This  procedure 
at  common  law  was  obviously  very  inconvenient  and  very  inadequate 
to  protect  the  dowress.  The  courts  of  equity  claimed  jurisdiction  in 
the  matter,  and,  after  considerable  difference  of  judicial  opinion,  the 
jurisdiction  of  the  courts  of  equity  was  firmly  established  and  to 
such  an  extent  that  the  common  law  jurisdiction  fell  practically  into 
abeyance.** 

49.  Procedure  in  United  States. — ^Many  of  the  original  incidents 
of  dower  and  its  methods  of  procedure  have  been  adopted  in  American 
law,  such,  for  example,  as  the  right  and  duty  of  the  heir  to  assign 
dower.**  the  widow's  right  of  action  at  law  in  case  of  his  failure 
to  perform  that  duty  or  his  unfair  performance  of  it,*  and  the  more 

92  and  note.    See  also  note:  26  L.RJL.  N.  S.  630,  3  British  Bnl.  Cas.  920. 
(N.8.)  575.  20.  Camall  v.  Wilson,  21  Ark.  62, 

18.  Walker  v.  Hall,  15  Ohio  St.  355,  76  Am.  Dec.  351;  Loyd  y.  Malone,  23 
«6  Am.  Dec.  482.  111.  43,  74  Am.  Dec  179. 

Note:   See  42  L.EA.(N.S.)   1127.  Note:  79  Am.  Dec.  601. 

See  generally  Wills.  1.  Waters  v.  Oooch,  6  J.  J.  Ifairdi 

19.  WiUiams  v.  Thomas,   [1909]  1  (Ky.)  586,  22  Am.  Dec.  108. 
Ch.  713,  78  L.  J.  Ch.  473,  100  L.  T.  Note:  39  A.  S.  E.  33. 
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-^^*5aon  and  beneficial  remedy  in  equity.'  In  some  states  a  special 
y~^^s»  is  provided,  by  application  to  some  court  of  record  which 
j^''-^xi.-t8  commissioners  to  assign  dower  and  make  report  of  its  doings, 
(ffu^--^  report  becomes  a  binding  judgment  when  ctmfirmed  by  the 
flflff  ~^  ^'^*  *^«  assignment  of  dower  in  lands  left  by  the  deceased  is 
^^~  ^J-swally  made  by  the  probate  courts,  as  a  part  of  their  regular 
M     ^^:istration  of  the  estates  of  deceased  persons.*    By  the  common 
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jp.     -  ^-^e  widow  had  the  right  to  tarry  in  the  mansion  for  forty  days 
'hfir-       "*^^e  death  of  her  husband,  which  is  called  her  quarantine,  but 
-gyi*::^  ^^  lie  expiration  of  that  time  the  heir  could  put  her  out  of  pos- 
.^  ^^^i^  J  f^d  drive  her  to  her  suit  for  dower.    But  by  the  rule  prevail- 
^*^  "^^    many  of  our  jurisdictions  neither  the  administrator,  nor  the 
v"^      ^^^^  ^*^»  claiming  under  the  husband,  can,  by  ejectment  or  other- 
^v  ^^^eprive  the  widow  of  possession  of  the  home  and  farm  attached, 
"^  ^^      dower  is  assigned  her; '  and  if  the  administrator  or  the  heir 
^^^  her  and  leases  the  home,  it  has  been  held  that  she  can  collect 
from  him  the  amount  of  rents  received.*    Dower  may  be  assigned  by 
parol.  The  widow  being  entitled  of  common  right,  nothing  is  required 
''^  ^  but  to  ascertain  her  share;  and  when  that  is  accomplished  by  the 

assignment,  and  she  has  entered,  the  freehold  veste  in  her.'  Dower 
in  lands  conveyed  by  the  husband  during  the  marriage,  and  in  pos- 
session of  the  grantee,  can  only  be  recovered  by  a  suit  at  law  or  in 
equity.* 

50.  Mode  of  Assignment — ^If  possible,  particular  land  should  be 
designated  as  the  dower  land  of  the  widow  by  metes  and  bounds ;  * 
but  if  this  is  not  practicable,  and  the  statute  does  not  forbid,  the 
dower  may  be  assigned  to  her  in  money,  or  by  giving  to  her  the 

8.  Owen  y.  Slatter,  26  Ala.  547,  62  Foedick  v.  Gooding,  1  Oreenl.  (Me.) 

Am.  Dec.  745;  Hamby  v.  Hamby,  165  30, 10  Am.  Dec  25. 

Aim.  171,  51  So.  732,  138  A.  S.  R.  5.  CamaU  v.  Wilson,  21  Ark.  62, 

23;  Strong  v.  Clem,  12  Ind.  37,  74  76  Am.  Dec.  351  and  note. 

Am.  Dec.  200;  Waters  v.  Oooch,  6  J.  6.  Graham  t.  Graham,  6  T.  B.  Mon. 

J.  Marsh  (Ky.)  586,  22  Am.  Dec.  108;  (Ky.)  561,  17  Am.  Dec.  166;  Conger 

Swaine  v.  Ferine,  5  Johns.  (Ch.)  N.  v.  Atwood,  28  Ohio  St.  134,  22  Am. 

T.  482,  9  Am.  Dec.  318.  Rep.  362. 

Notes:  79  Am.  Dec  604;  39  A.  S.  7.  Lenfers  v.  Henke,  73  111.  405,  24 

B.  33.     See  also,  supra,  par.  35.  ^^  ^ep.  263;  Austin  v.  Austin,  50 

3.  Loyd  V.  Malone,  23  111.  43,  74  Me.  74,  79  Am.  Dec.  597  and  note. 
Am.  Dec  179;  Brickhouse  v.  Sutton,  N°t«=  39  ^-  S-  »•  32;  102  A.  S.  R. 
99  N.  C.  103,  5  S.  E.  380,  6  A.  8.  E.  240-  ^^^   ^    ^^^^^^   ^   ^^^ 

x;  .      io   A       t,       1RA  (Mc)  30,  10  Am.  Dec.  25. 

Note:  19  Am.  Rep.  150.  9   Sanders   v.    McMillian,  98    Ala. 

4.  Farmer  v.  Ray,  42  Ala.  125,  94  144  ^  g^  750^  39  ^  g  r  ^g^  ^g 
Am.  Dec.  633;  Hamby  v.  Hamby,  165  l.r^.  425;  Johnson  v.  Nyce,  17  Ohio 
Ala.  171,  51  So.  732,  138  A.  S.  R.  66,  49  Am.  Rep.  444;  Scott  v.  Scott, 
23;  Camall  v.  Wilson,  21  Ark.  62,  76  l  Bay  (S.  C.)  504,  1  Am.  Dee.  625. 
Am.  Dec.  351 ;  Falls  v.  Wright,  55  Ark.  See  Jackson  v.  Rowell,  87  Ala.  685,  0 
562,  18  S.  W.  1044,  29  A.  S.  R.  74;  So.  95, 4  L.R.A.  637. 

R.  C.  L.  Vol.  IX.— 39.  609 


Digitized  by 


Google 


i  51  DOWEB  9  R.  C.  U 

right  to  receive  one-third  of  the  rents  and  profits  for  life.*^  It  is 
usual,  and  sometimes  required  by  statute,  to  give  the  widow  the  right 
to  have  the  home  property  as  a  part  of  her  dower  land  if  she  desires.^* 
The  rule  in  the  early  cases,  that  if  the  husband  left  several  tracts 
of  land,  one-third  of  each  tract  must  be  assigned  to  the  widow  as 
dower,^*  is  now  becoming  obsolete  on  account  of  its  manifest  incon- 
venience. But  the  rule  of  separate  assignments  will  still  be  followed, 
if  the  lots  are  owned  by  different  purchasers.*'  Where  a  husband  has 
conveyed  lands  during  his  lifetime  with  warranty,  but  without  pro- 
curing a  release  of  dower,  and  he  leaves  suflBcient  lands  to  satisfy 
the  widow's  dower,  the  purchaser  may  require  that  her  dower  be 
assigned  in  the  lands  left  by  the  husband  at  his  death.*^  A  widow 
entitled  to  dower  in  different  tracts  of  land  may  maintain  a  bill  in 
equity  for  assignment  of  dower  in  one  or  more  of  them  without  losing 
her  right  to  afterward  claim  dower  in  the  others.*' 

51.  Improvements  and  Changes  of  Value  before  Assignment. — ^Th« 
assignment  to  be  made  to  the  widow  for  life  is  one-third  in  value 
of  the  lands  of  which  her  husband  had  been  seised;  or,  as  the  rule 
is  more  exactly  stated,  such  lands  as  will  yield  an  income  equal  to 
one-third  of  the  whole.**  On  the  question  as  to  the  value  of  all 
land  left  by  the  husband  at  his  death,  and  of  that  aliened  by  him 
during  the  marriage,  where  the  value  of  buildings  or  other  improve- 
ments made  by  the  assignee  or  the  heir  before  the  assignment  of 
dower  are  not  involved,  the  rule  is  clear  that  the  computation  should 
be  as  of  the  time  of  the  assignment.  Gain  or  loss  in  the  value  of  the 
land  by  general  changes  is  a  contingency  to  which  the  rights  of  the 
dowress  are  subject  in  the  nature  of  things ;  and  by  basing  her  assign- 
ment on  the  then  value  of  all  the  land,  she  simply  shares  in  the  gain 
or  loss  to  that  time.*'    But  where  the  land  has  been  substantially 

10.  Chase's  Case,  1  Bland  (Md.)  206,  14.  Laverv  v.  Hutchinson,  249  111. 
17  Am.  Dec.  277;  Ware  v.  Owens,  42  86,  94  N.  E.  6,  Ann.  Gas.  1912 A  74; 
Ala.  212,  94  Am.  Dec.  642;  White  v.  Rice  v.  Rice,  147  la.  1, 125  N.  W.  826, 
White,  16  Grat.  (Va.)  264,  80  Am.  34  L.R.A.(N.S.)  917  (with  note  re- 
Dec.  706  and  note;  Williams  t.  Thomas,  viewing  generally  the  equity  of  prior 
[1909]  1  Ch.  713,  78  L.  J.  Ch.  473,  grantees) ;  Harrington  v.  Harrington, 
100  L.  T.  N.  S.  630,  3  British  Rul.  142  N.  C.  517,  55  S.  E.  409,  9  Ann. 
Cas.  929.  Cas.  489  and  note. 

NotM:  79  Am,  Dec.  602,  603;  39  A.       15   MetUer  v.  Wamer,  243  HI.  600, 

11    v'         »•       lAT  T     1    lOK  vr  90  N.  E,  1099, 134  A.  S.  E.  388. 

11.  Rice  V.  Rice,  147  la.  1,  125  N.  -.e  tj„„j  „  r>^,n^^  tta  i#.  onn  oi 
W.  826,  34  L.R.A.(N.S.)  917.  .  ""  ^°y^„^- ^'^^*°°'  ^  *'*'  ^^'  ^^ 

12.  Scott  V.  Scott,  1  Bay  (S.  C.)  "^  r^^oo   a"  q    h    « 
504,  1  Am.  Dec.  625.  -Note:  39  A.  S.  B.  35. 

13.  Fosdick  v.  Gooding,  1  Greenl.  1^.  Ware  v.  Owens,  42  Ala.  212,  94 
(Me.)  30, 10  Am,  Dec.  25;  Thomas  v.  Am.  Dec.  642;  Sanders  v.  McMillan, 
Hesse,  34  Mo.  13,  84  Am.  Dec.  66.  See  98  Ala.  144,  11  So.  750,  39  A.  S.  B. 
AOtes:  79  Am.  Dec.  604;  39  A.  S.  R.  19  and  note,  18  L.R.A  426  and  note; 
37.  Butler  v.  Fitzgerald,  43  Neb.  192,  61 
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increased  in  value  by  improvements  made  by  such  a  purchaser  it  is 
well  settled  that  these  are  to  be  excllided  from  the  computation.** 
As  to  the  heir,  the  rule  is  different.  It  is  his  duty  to  a^ign,  or  at 
least  not  to  usurp  or  injure,  the  widow's  right  of  dower.  If  he  mate- 
rially changes  the  real  estate  before  dower  is  assigned,  he  acts  iir 
violation  of  a  quasi  trust  relation,  and  may  justly  be  exposed  to  the 
possibility  of  loss.  By  these  and  other  considerations,  improvements 
made  by  the  heir  or  heirs  before  assignment  of  dower  are  not  excluded 
from  the  computation,  and  the  dower  when  assigned  will  be  based 
on  the  value  of  the  land  as  it  stands.** 

52.  Damages,  Mesne  Profits  and  Costs. — ^The  statute  of  Merton 
already  referred  to  •"  gives  the  widow  damages  from  the  death  of  her 
husband  provided  the  husband  died  seised.  The  damages  recover- 
able are  one-third  of  the  rents  and  profits  of  the  entire  land,  adding 
any  special  loss  which  the  widow  has  sustained  by  the  detention  of 
her  dower.*  Such  a  judgment  for  mesne  profits  was  obtainable  in 
the  common  law  action  for  dower,  and  an  accounting  may  be  ordered 
and  judgment  given  for  mesne  profits  in  an  action  for  dower  in 
equity.*  In  the  absence  of  statute  giving  express  authority  to  that 
end,  such  a  judgment  cannot  be  had  from  a  probate  court,  nor  from 
a  tribunal  having  special  statutory  jurisdiction  confined  to  the  assign- 
ment of  dower.*  Where  the  heir  has  made  improvements,  it  has 
been  held  that  he  may  be  permitted  to  use  such  improvements  as  a 
set-off  to  the  increased  income  derived  from  the  improvements;  but 

N.  W.  640,  47  A.  S.  R.  741,  27  L.BJL  Thompson  v.  Morrow,  5  Serg.  &  B. 

252.  (Pa.)  289,  9  Am.  Dec  358;  Williams 

Notes:  39  A.  S.  E.  36,  37;  3  British  v.  Thomas   [1909]   1  Ch.  713,  78  L. 

Rnl.  Cas.  950-966.    But  see  Hale  v.  J.  Ch.  473,  100  L.  T.  N.  8.  630,  3 

James,  6  Johns.  (N.  T.)  258,  10  Am.  British  Rnl.  Cas.  929  and  note. 
Dec.  328.  20.  See  supra,  par.  48. 

18.  Onstott  ▼.  Edel,  232  Dl.  201,  83  1.  May  v.  May,  7  Fla.  207,  68  Am. 
N.  E.  806,  13  Ann.  Cas.  28;  Mahoney  Dec.  431;  Waters  v.  Gooch,  6  J.  J. 
V.  Young,  3  Dana  (Ky.)  588,  28  Am.  Marsh  (Ky.)  586,  22  Am.  Dec.  108; 
Dec.  114;  Boyd  v.  Carlton,  69  Me.  200,  Hitchcock  v.  Harrington,  6  Johns.  (N. 
31   Am.   Rep.  268;   Chase's   Case,  1  T.)   290,  5  Am.  Dec.  229. 

Bland  (Md.)  206,  17  Am.  Dec.  277;  Note:  39  A.  S.  R.  38. 

Gore  V.  Brazier,  3  Mass.  523,  3  Am.  2.  Bettis  v.  McNider,  137  Ala.  588, 

Dec.  182;  Webb  v.  Townsend,  1  Pick.  34  So.  813,  97  A.  S.  R.  59;  Chase's 

(Mass.)   21,  11  Am.  Dec.  132;  Van  Case,   1   Bland.    (Md.)    206,  17  Am. 

Doren  v.  Van  Doren,  3  N.  J.  L.  697,  4  Dec.  277. 

Am.  Dec.  408;  Thompson  v.  Morrow,  Tn  Sellman  v.  Bowen,  8  Gill  &  J. 

5  Serg.  &  R.  (Pa.)  289,  9  Am.  Dec  (Md.)   50,  29  Am.  Dec.  524,  it  was 

358  and  note;  Braxton  v.  Coleman,  5  held   that  the  widow  cannot  recover 

Call  (Va.)  433,  2  Am.  Dec.  592.  mesne  profits  in  an  action  at  law;  but 

Notes :  40  Am.  Dec.  80 ;  5  L.R.A.  can  sue  at  law  for  her  dower,  and  af ter- 

521.  ward  bring  an   action  in  equity  for 

19.  Graham  v.  Graham,  6  T.  6.  Men.  mesne  profits. 

(Ky.)  561,  17  Am.  Dec.  166;  Catlin  3.  May  v.  May,  7  Fla.  207,  68  Am. 
V.  Ware,  9  Mass.  218,  6  Am.  Dec.  56 ;    Dec  431. 
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he  cannot  recover  a  balance  therefor.*  If  the  defendant,  tenant  of 
the  land,  is  a  purchaser  from  the  husband  he  is  bound  to  pay  dam- 
ages only  from  the  widow's  demand  of  her  dower; '  but  the  rule  is 
diiBFerent  where  the  heir  is  defendant.*  In  common  law  actions  for 
dower  alone,  the  plaintiflF  recovered  no  costs  unless  damages  for 
"deforcement"  were  given;'  but  in  equity  costs  are  discretionary, 
depending  chiefly  on  whether  the  defendant  has  unjustly  resisted  t^e 
plaintiff's  claim.* 

53.  Statute  of  Limitations,  Adverse  Possession  and  Laches. — ^It 
has  already  been  stated  that  adverse  possession  during  the  life  of  the 
husband  does  not  bar  the  wife's  inchoate  right  of  dower,  since  the 
wife  has  not  the  right  to  retake  possession  of  the  land,  or  to  bring 
suit  for  its  recovery,  against  the  disseisor.*  If  the  adverse  posses- 
sion began  or  continued  for  the  statutory  period  after  the  husband's 
death,  the  prevailing  rule  is  that  it  will  defeat  the  widow's  right  of 
dower ;  **  but  a  few  cases  hold  that  until  assignment  of  dower  the 
widow's  title  is  still  not  such  as  to  give  her  the  right  and  duty  of 
proceeding  against  the  adverse  possessor,  and  therefore  that  her  rights 
are  not  affected.^*  If  there  is  a  statute  of  limitations  particularly 
referring  to  suits  or  proceedings  for  dower,  there  can  of  course  be 
no  question  that  it  controls  the  action.**  Since  the  widow  has  the 
right  to  remain  in  possession  until  her  dower  is  assigned,  her  posses- 
sion cannot  be  held  adverse  to.  the  title  of  the  heirs  or  th^ir  success- 

4.  GrahaiiLT.  Graham,  6  T.  B-  Hon.  211,  43  A.  S.  R.  334  and  note;  Lncas 
(Ky.)  561, 17  Am.  Dec.  166.  v.  Whit«,  120  la.  735,  85  N.  W.  209, 

5.  Roan  v.  Holmes,  32  Ma.  295,  13  98  A.  S.  R.  380;  Britt  v.  Oordon,  132 
So.  339,  21  L.R.A.  180  and  note;  NicoU  la.  431, 108  N.  W.  319, 11  Ann.  Gas. 
V.  Ogden,  29  SI.  323,  81  Am.  Dec  407  and  note;  Long  ▼.  Kansas  Gity 
311;  Hyatt  v.  O'GonneU,  130  la.  567,  Stock  Yards  Go.,  107  Mo.  298,  17  S. 
107  N.  W.  599,  3  L.R.A.(N.S.)  971.  W.  656,  28  A.  8.  R.  413 ;  Joplin  Brew- 
Note:  39  A.  S.  R.  38-39.  ing  Co.  v.  Payne,  197  Mo.  422,  94  S. 

6.  Ghase's  Gase,  1  Bland.  (Md.)  206,  W.  896,  114  A.  S.  R.  770;  BeaU  v. 
17  Am.  Dec.  277;  Hitchcock  v.  Har-  McMenemy,  63  Neb.  70,  88  N.  W.  134, 
rington,  6  Johns.  (N.  Y.)  290,  5  Am.  93  A.  S.  R.  427;  Conover  v.  Wright, 
Dec.  229.  6  N.  J.  Eq.  613,  47  Am.  Dec.  213; 

7.  Waters  v.  Gooch,  6  J.  J.  Marsh  Culler  v.  Motzer,  13  Serg.  &  R.  (Pa.) 
(Ky.)  586,  22  Am.  Dec.  108;;  Ghase's  356,  15  Am.  Rep.  604;  Winters  v.  De 
Gase,  1  Bland  (Md.)  206, 17  Am.  Deo.  Tnrk,  133  Pa.  St.  359,  19  Atl.  354,  7 
277;  Swaine  v.  Ferine,  5  Johns.  Gh.  L.R.A.  658. 

(N.  Y.)  482,  9  Am.  Dec.  318.  11.  Barksdale   v.   Garrett,   64   Ala. 

8.  Ghase's  Gase,  1  Bland  (Md.)  206,  277,  38  Am.  Rep.  6;  Sellmaa  v.  Bowen, 
17  Am.  Dec.  277;  Swaine  v.  Ferine,  5  8  Gill.  &  J.  (Md.)  50,  29  Am.  Dec. 
Johns.  Ch.  (N.  Y.)  482,  9  Am.  Dec  524;  Barnard  v.  Edwards,  4  N.  H.  107, 
318.  17  Am.  Dec.  403;  Williams  V.  Thomas, 

9.  See  supra,  par.  27.  See  gener-  [1909]  1  Gh.  713, 78  L.  J.  Ch.  473, 100 
ally,  Advxrsb  Fossxssiok,  vol.  1,  p.  L.  T.  N.  S.  630,  3  British  Rol.  Gas. 
756.  929. 

10.  Owen  V.  Slatter,  26  Ala.  547,  62  12.  Farmer  v.  Ray,  42  Ala.  125,  94 
Am.  Dec.  745;  Thompson  v.  McGoikle,  Am.  Dec.  633. 

136  Ind.  484,  34  N.  E.  813,  36  N.  E. 
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ois  in  title.*'  But  even  if  the  widow's  rights  are  not  barred  by  any 
positive  rule  of  law,  she  may  be  refused  relief  in  equity  if  she  has 
been  guilty  of  such  delay  in  asserting  her  rights  as  to  constitute 
laches;  ^*  though  a  delay  for  a  not  unreasonable  period  cannot  bar 
her  right  either  at  law  or  in  equity.**  It  has  been  suggested  that 
even  at  law  the  jury  might  find  a  release  of  her  rights  by  long  and 
unexcused  delay.** 

54.  Succession  Tax  and  Other  Incidents. — ^A  demand  for  dower  is 
not  necessary  to  complete  the  widow's  right  of  action,  since  the  duty 
to  proceed  in  the  matter  rests  upon  the  heir  rather  than  on  the 
widow.*'  If  the  widow  has  been  evicted  from  her  dower  land  by  a 
title  found  to  be  superior  to  that  of  her  husband,  her  remedy  is  to 
seek  a  new  assignment  of  dower.  She  cannot  sue  on  the  covenants 
of  title  given  to  her  husband.**  As  dower  is  a  property  right  which 
began  during  the  husband's  lifetime,  and  veste  in  the  wife  at  his 
death  independently  of  his  will  and  of  the  intestate  laws,  the  rule 
generally  is  that  it  is  not  subject  to  the  succession  tax.**  But  a  bequest 
is  not  exempted  from  the  succession  tax  by  being  in  lieu  of  dower.** 

18.  Note:  19  LJIA.  839-41.  pt.  H,  110,  30  Am.  Dec.  194. 

14.  Barksdale  v.  Garrett,  64  Ala.  19.  In  re  Sanford,  90  Neb.  410,  133 
277,  38  Am.  Rep.  6.  N.  W.  870,  45  L.B.A.(N.S.)  228  and 

15.  Sandford  v.  McLean,  3  Paige  note;  Crenshaw  v.  Moore,  124  Tenn. 
(N.  Y.)  117,  23  Am.  Dec.  773.  528,  137  S.  W.  924,  Ann,  Cas.  1913A 

16.  Barnard  v.  Edwards,  4  N.  H.  165  and  note,  34  L.R.A(N.S.)  1161. 
107, 17  Am.  Dec.  403.  Note:  29  LJl.A.(N.S.)  428. 

17.  Hamby  v.  Hamby,  165  Ala.  171,  But  the  contrary  rule  has  been 
51  So.  732,  138  A.  S.  R.  23;  Jackson  adopted  in  niinois.  Billings  v.  People, 
▼.  Churchill,  7  Cow.  (N.  T.)  287,  17  189  III.  472,  59  N.  E.  798,  59  LJR.A. 
Am.  Dec.  514.  See  Potter  v.  Clapp,  807;  People  v.  Field,  248  111.  147,  93 
203  LI.  592,  68  N.  E.  81,  96  A.  S.  R.  N.  E.  721,  33  L.RA.(N.S.)  230  and 
322.  note. 

18.  St  Clair  t.  Williams,  7  Ohio,  20.  Note:  33  L.B~A..(N.S.)  232. 
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I.  Intboductobt 

1.  Scope  of  Article. — The  rights,  duties,  and  liabilities  involved  in 
Uie  disposition  of  that  kind  of  refuse  commonly  known  as  sewage, 
and  in  the  handling  of  surface  and  seeping  waters,  are  referable  in 
their  generality  to  two  well  established  topical  heads  of  the  law.* 
But  where  the  matters  assume  such  proportions  that  public,  as  dis- 
tinguished from  purely  private,  convenience  and  welfare  become 
affected  thereby,  tiiey  take  on  certain  distinguishing  characteristics 
which  give  rise  to  modifications,  extensions,  and  concrete  applications 
of  the  more  general  principles,  all  of  which,  together  with  the  rules 

1.  See  NmsAKOBs;  Waters. 
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governing  the  drainage  of  lands  in  the  interest  of  health,*  and  the 
reclamation  of  wet  lands  for  agricultural  purposes,*  constitute  the 
subject  of  drains  and  sewers  as  treated  herein.  This  subject  is  readily 
resolved  into  the  consideration  of  the  powers  of  the  legislature  in  the 
premises,  the  manner  in  which  such  powers  may  or  usually  are 
exercised,  the  physical  construction  and  maintenance  of  artificial 
improvements  to  the  end  that  the  legislative  purpose  shall  be  accom- 
plished, the  liabilities  growing  out  of  the  exercise  of  this  drainage 
power,  and  the  responsibility  for  and  payment  of  the  costs  thereof. 
All  of  these  nuittets  are  discussed  herein,  except  that  the  question 
concerning  the  expense  of  constructing  municipal  sewers  is  deemed 
to  be  indivisibly  connected  with  those  concerning  the  cost  of  local 
improvements  in  general,*  and  that  to  a  more  appropriate  article  is 
left  the  treatment  of  the  liability  of  municipalities  for  personal  injuries 
caused  by  the  acts  or  negligence  of  their  agents  in  constructing  drains 
and  sewers,  where  the  case  is  not  topically  characterized  by  the  source 
of  the  injury.* 

2.  Definitions. — The  meaning  of  the  word  "sewer"  has  undergone 
considerable  change  in  the  course  of  time.  The  original  conception 
of  a  sewer  was  a  common  public  stream;*  but  this  conception  has 
gradually  changed  until  now  the  word  sewer  means  an  underground 
conduit  for  canying  oflF  water  and  filth.'  A  sewer  has  been  described 
as  "a  large  and  generally  underground  passage  or  conduit  for  fluid 
and  feculent  matter  from  a  house  or  houses  to  some  other  locality,"  * 
and  again,  as  "a  closed  or  covered  waterway  for  conveying  and  dis- 
charging filth,  refuse  and  foul  matter,  liquid  or  solid."  •  The  word 
"sewers"  in  the  English  Public  Health  Ads  has  been  construed  to 
include  all  drains  which  receive  the  drainage  of  more  than  one 
house,**  and  under  such  act  the  word  "sewer"  applies  not  only  to  the 
main'  into  which  the  various  drains  flow,  but  to  the  contributing  drains 
as  well.**  Sewers  are  private  and  public;  the  one  kind  being  under 
the  dominion  and  subject  to  the  use  of  a  private  individual,  and  the 
other  under  the  control  of  the  authorities  and  subject  to  use  by  the 
public  generally,  diough  not  necessarily  accommodating  the  whole 

2.  See  Health,  as  to  the  general  9.  Durham  v.  Eno  Cotton  Mills,  144 
exercise  of  the  police  power  in  the  N.  C.  705,  57  S.  E.  465,  11  L.R.A. 
interest  of  health.  (N.S.)  1163. 

3.  As  to  reclamation  of  arid  lands,  10.  Travis  v.  Uttley,  [1894]  1  Q.  B. 
see  Irrigation.  233,  63  L.  J.  M.  C.  48,  70  L.  T.  N.  S. 

4.  See  Special  oe  Local  Assess-  242,  42  W.  R.  461,  16  Eng,  Rul.  Cas. 
KENTS.  413  and  note. 

5.  See  Municipal  Corporations.  11.  Travis  v.  Uttley,  [1894]  1  Q.  B. 

6.  Note:  60  L.R.A.  162.  233,  63  L.  J.  M.  C.  48,  70  L.  T.  N.  S. 

7.  Note:  60  L.R.A.  163.                    '  242,  42  W.  R.  461,  16  Bng.  Rul.  Cas. 

8.  Durham  v.  Eno  Cotton  Mills,  144  413  and  note. 
N.  C.  705,  57  S.  E.  465,  11  L.R-A. 

(N.S.)  1163. 
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public.**  The  words  "drain"  and  "ditch"  have  no  technical  or  exact 
meaning,  but  are  used  to  signify  a  hollow  space  in  the  ground,  either 
natural  or  artificial,  where  water  is  collected  or  conveyed  away.**  A 
drain  as  distinguished  from  a  sewer  may  be  open  and  is  so  arranged 
as  to  carry  away  surface  water,**  but  as  used  in  a  statute  the  word 
has  been  construed  as  broad  enough  to  include  sewers,*'  and  the  term 
"sewage"  is  generally  held  to  include  matter  carried  away  in  drains 
as  well  as  that  carried  away  in  sewers,**'  though  not  such  matter  as 
may  incidentally  be  washed  or  cast  into  streams  without  the  mediation 
of  a  sewer  or  drsdn.*'  It  has  been  said  that  the  only  difference  between 
drains  and  sewers  is  that  they  are  "called  sewers  in  cities  and  closely 
populated  communities,  while  they  are  called  drains  in  rural  and 
agricultural  communities,  and  the  further  difference  that  sewers  are 
generally  covered  over  to  prevent  the  escape  and  dissemination  of 
foul  odors  and  noxious  gases,  and  conceal  the  passage  of  their  con- 
tents through  the  streets,  while  drains  are  open."  **  And  whatever 
technical  differences  there  may  be  in  the  definitions  of  the  two,  the 
principles  applicable  to  drains  and  sewers  are  very  similar.**  An 
injunction  against  the  discharge  of  "sewage"  through  a  sewer  system 
has  been  held  to  refer  to  refuse  matter  in  such  condition  and  dis- 
charged in  such  manner  as  to  create  a  nuisance.** 

3.  Public  Regulation. — It  has  been  said  that  something  in  the 
nature  of  a  contractual  right  to  the  use  of  a  drain  arises  from  the 
construction  thereof  at  the  expense  of  adjacent  property.  But  this 
right  must,  of  course,  be  .construed  in  the  light  of,  and  be  limited  by, 
the  demands  of  the  public  welfare,*  and  a  reasonable  superintendence 
and  regulation  by  public  officials  is  proper.*  So  a  municipal  cor- 
poration has  the  right  to  require  that  the  connection  shall  be  made 
by  its  authorized  agent  and  under  the  direction  and  supervision  of  the 
city  inspector,  and  that  only  suitable  material  shall  be  used  in 
making  such  connection.  But  it  has  no  right  to  insist  on  doing  the 
work  itself  and  charging  the  landowner  therefor,  for  this  is  an 

12.  Southworth  t.  Glasgow,  232  Mo.  18.  Mound  City  Land,  etc.,  Co.  v. 
108, 132  S.  W.  1168,  Ann.  Cas.  1912B  Miller,  170  Mo.  240,  70  S.  W.  721, 
1267.  94  A.  S.  R.  727,  60  LJR.A.  190. 

13.  Note:  60  L.R.A.  163.  19.  Mound  City  Land,  etc.,  Co.  v. 

14.  Durham  v.  Eno  Cotton  Mills,  144  Miller,  170  Mo.  240,  70  S.  W.  721, 
N.  C.  705,  57  S.  E.  465,  11  LHJL.  94  A.  S.  R.  727,  60  L.R.A.  190. 
(N.S.)  1163.  Note:  56  L.R.A.  921. 

15.  Note:  60  L.R-A..  163.  20.  Winchell  v.  Waukesha,  110  Wis. 

16.  Durham  v.  £kio  Cotton  Mills,  144  101,  85  N.  W.  668,  84  A.  S.  R.  902. 
N.  C.  705,  57  S.  E.  465,  11  L.R.A.  1.  Note:  70  L.R.A.  238. 

(N.S.)  1163.  •    2.  Slaughter  v.  O'Berry,  126  N.  C. 

17.  Durham  v.  Eno  Cotton  MiUs,  144   181,  35  S.  E.  241,  48  L.R.A.  442. 
N.  C.  705,  57  S.  E.  465,  11  L.R.A.       Note:  70  Lit^.  239. 

(N.S.)  1163. 
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unwarranted  invasion  qf  private  property.*  When  the  cost  of  the 
construction  is  borne  in  whole  or  in  part  by  the  municipal  corporation 
itself,  it  may,  until  it  is  reimbursed  to  the  extent  of  its  outlay,  require 
persons  making  connections  therewith  to  pay  for  the  privilege.*  So 
also,  when  some  of  the  property  owners  successfully  resist  assessment 
for  the  sewer,  they  may  be  compelled  to  pay  their  proportion  of  the 
cost  as  a  condition  of  the  right  to  use  the  improvement."  And  even 
those  who  have  been  assessed  for  the  cost  of  building  a  sewer  may  be 
assessed  again  for  its  use,  provided  such  assessment  is  proportional 
to  and  not  in  excess  of  the  benefits  received.*  Local  authorities  may 
not  only  regulate  connections  with  public  seweis,  but  may  even  com- 
pel landowners  to  make  such  connections.  Nor  is  notice  and  oppor- 
tunity  to  be  heard  necessary  before  the  passage  of  an  ordinance  under 
statutory  authority  requiring  the  property  owner  to  connect  his 
drainage  with  the  sewer.^  Citizens  who  are  required  by  the  munici- 
pality to  make  connection  with  a  public  sewer  cannot  be  sued  by  one 
•upon  whose  property  the  sewage  is  cast  by  the  municipality  for  dam- 
ages for  the  injury  so  caused  or  to  enjoin  their  continued  use  of  the 
sewer.*  A  private  corporation  or  an  individual  having  constructed 
a  sewer  under  legislative  authority  empowering  it  to  rent  or  sell  the 
right  to  use  it  may  be  compelled  to  permit  anyone  to  connect  with 
it  who  wishes  to  do  so  upon  payment  of  a  fee  which  the  court  approves 
as  reasonable.*  But  one  who,  in  compliance  with  a  requirement  of 
the  public  authorities  that  he  drain  his  lot,  constructs  with  their  con- 
sent a  drain  along  a  public  street  has  a  right  to  its  exclusive  use,  and 
other  residents  on  the  street  cannot  compel  him  to  permit  them  to 
share  therein.**  The  necessity  for  public  supervision  is  even  greater 
in  the  case  of  drainage  ditches  than  in  the  cate  of  municipal  sewers, 
because  they  are  of  a  less  substantiai  nature  and  the  possibility  of 
exceeding  their  capacity  is  greater.** 

II.  Power  and  Duty  to  Establish 

Oenerally 

4.  Drainage  as  a  Governmental  Function. — Subject,  of  course,  to 
constitutional  limitations,  drainage  is  within  the  legitimate  scope  of 

3.  Slaughter  v.  O'Berry,  126  N.  C.  7.  Harrington  v.  Providence,  20  R. 
181,  35  S.  E.  241,  48  L.R.A.  442.  I.  233,  38  Atl.  1,  38  L.R.A.  305. 

4.  Fergus  Falls  v.  Edison,  94  Minn.  Note:  Ann.  Cas.  1913D  64. 
121,  102  N.  W.  218,  70  L.R.A.  238  8.  Note:  70  L.R.A.  242. 

and  note.  9.  Pulaski  Heights  Sewerage  Co.  r. 

6.  Herrmann  v.  State,  54  Ohio  St.  Loughborough,  95  Ark.  264, 129  S.  W. 
506,  43  N.  E.  990,  32  LR.A.  734.  536,  29  L.R.A.(N.S.)  319. 

6.  Carson  v.  Sewerage  Com'rs,  175       10.  Note:  70  L.R.A.  242. 
Mass.  242,  56  N.  E.  1,  48  L.R.A.  277.       11.  Note:  70  L.R.A.  24L 
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the  legislative  functions."  It  is  not  open  to  doubt  that  it  is  within 
the  power  of  the  state  to  require  local  improvements  to  be  made  which 
are  essential  to  the  health  and  prosperity  of  any  community  within 
its  borders.  To  this  end  it  may  provide  for  the  construction  of  canals 
for  draining  marshy  and  malarious  districts,  and  of  levees  to  prevent 
inundations,  as  well  as  for  the  opening  of  streets  in  cities  and  of 
roads  in  the  country."  The  power  and  duty  to  provide  drainage 
and  to  superintend  the  maintenance  thereof  may  be  conferred  and 
imposed  upon  municipal  corporations,  boards  of  health,  or  other  local 
subdivisions  or  agencies  of  the  state.** 

5.  Specific  Sources  of  Drainage  Power. — ^The  particular  branch  of 
governmental  power  to  which  the  power  of  drainage  is  often  referred 
is  the  police  power.*'  And  some  authorities  hold  that  to  make  the 
purpose  public  the  drain  must  be  necessary  to  preserve  the  pubUe 
health.**  But  benefit  to  the  public  health  is  very  generally  held  not 
essential  to  the  exercise  of  the  drainage  power.*'  And  the  more 
numerous  and  apparently  better  considered  cases  hold  that  it  is  a 
public  use  within  the  meaning  of  the  law  when  the  taking  is  for  a 
use  that  will  promote  the  public  interest  and  tend  to  develop  the 
natpral  resources  of  the  state.*^  It  seems,  therefore,  that  the  drainage 
power  may  be  referred  either  to  the  police  power,  the  power  of  eminent 
domain  as  applicable  to  public  improvements,  or  to  the  taxing  power. 
The  authorities  are  not  uniform  in  their  selection  of  the  particular 
one  of  these  powers  as  the  source  of  the  drainage  power,  but  have 
uniformly  sustained  drainage  laws  when  they  are  for  the  benefit  of  the 
public  health,  convenience,  or  general  welfare.  Where  the  laws  have 
for  their  object  the  reclamation  of  large  tracts  of  wet  and  swampy 
lands  for  agricultural  purposes,  they  are  usually  sustained  under  the 
right  of  eminent  domain.  The  fact  that  large  tracts  of  otherwise 
waste  lands  may  be  thus  reclaimed  and  made  suitable  for  agricultural 
purposes  is  deemed  and  held  to  constitute  a  public  benefit.    When  the 

12.  Taylor  v.  Strsyer,  167  Ind.  23,  N.  E.  782,  16  A.  8.  B.  357;  BiUings 

78  N.  E.  236, 119  A.  S.  R.  469;  Tyson  Sugar  Co.  t.  Fish,  40  Mont.  256,  106 

T.  Washington  County,  78  Neb.  211,  Pac.  565,  20  Ann.  Cas.  264,  26  L.R.A. 

110  N.  W.  634,  12  L.R.A.(N.S.)  350;  (N.S.)   973;  DonneUy  v.  Decker,  58 

Donnelly  v.  Decker,  58  Wis.  461,  17  Wis.  461,  17  N.  W.  389,  46  Am.  Rep. 

N.  W.  389,  46  Am.  Rep.  637.  637. 

Notes:  38  L.RA..  316  et  seq.;  60  Notes:  60  L.R.A.  165  «t  seq.;  28 

L.R.A.  161.  LJl.A.(N.S.)  1132. 

IS.  Note:  Ann.  Cas.  1915C  12.  16.  Note:  49  L.R.A,  783. 

14.  Donnelly  v.  Decker,  58  Wis.  461,  17.  Note:  Ann.  Cas.  1915C  12.    See 
17  N.  W.  389,  46  Am.  Rep,  637.  infra,  par.  12. 

Notes:  38  L.R.A.  316  et  seq.;  60      18.  Nash  v.  Clark,  27  Utah  158,  75 
L.R.A.  161.    See  infra,  par.  31.  Pac  371, 101  A.  S.  R.  953, 1  Ann.  Cas. 

15.  Bradbury    v.    Vandalia    Levee,  300,  1  L.R.A.(N.S.)   208. 

etc.,  Dist.,  236  HI.  36,  86  N.  E.  163,      Notes:  49  L!b_A..  783:  20  Ann.  Cas. 
15  Ann.  Cas.  904,  19  L.R.A.(N.S.)    272. 
991;  Zigler  v.  Menges,  121  Ind.  99,  22 
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object  is  to  drain  such  lands  in  the  interest  of  the  public  health  and 
welfare,  such  laws  are  sustained  and  upheld  as  a  proper  exercise  of 
the  police  power.^'  In  this  connection  it  has  been  held  that  the 
exercise  of  the  power  for  the  sole  purpose  of  reclamation  of  lands 
for  economic  purposes  is  not  an  exercise  of  the  poUce  power.*' 

6.  Eminent  Domain  Generally. — ^When  drainage  is  for  a  public 
purpose/  the  power  of  eminent  domain  may  be  exercised,*  and  the 
expenses  may  be  met  by  taxation,  either  general "  or  local.*  The  legis- 
lature may  lawfully  delegate  the  power  to  exercise  the  right  of  eminent 
domain  in  the  establishment  of  drains  and  sewers,*  but  the  extent  of 
the  power  so  delegated  is  limited  by  the  express  terms  or  clear  implica- 
tions of  the  authorizing  statute.*  It  has  been  held  that  a  general 
authority  to  construct  sewers  and  to  acquire  by  eminent  domain  the 
property  necessary  for  that  purpose  is  not  broad  enough  to  include 
the  case  of  property  injured  by  a  sewer  system  for  a  temporary  period 
necessary  to  perfect  another  method  of  disposing  of  the  sewage.'  The 
diversion  of  private  waters  by  a  city  for  drainage  and  sewerage,  with 
the  consent  of  the  landowners,  is  not  fin  exercise  of  eminent  domain.* 

7.  Power  of  Municipality  to  Construct  Sewers. — The  strict  rule 
that  a  municipality  has  only  the  powers  expressly  granted  or  neces- 
sarily implied  gives  rise  to  a  conflict  of  authority  as  to  whether,  in 
the  absence  of  special  charter  or  statutory  authority,  a  municipality 
has  power  to  construct  sewers  and  drains.*  It  is  generally  conceded 
that  the  grant  to  a  municipality  of  general  powers  to  make  local 
improvements  includes  the  right  to  construct  drains  and  sewers.*" 
And  in  many  jurisdictions  it  is  held  that  a  municipal  corporation  has 
power  to  construct  sewers  without  any  special  authority  whatever;** 
the  theory  being  that  proper  sewers  are  so  essential  to  the  hygiene 
and  sanitation  of  a  municipality  that  a  court  should  not  look  to  see 

19.  Note:  Ann.  Cas.  1915C  11.  Norfleet  v.  Cromwell,  70  N.  C.  634, 

20.  Bradbury    v.    Vandalia    Levee,   16  Am.  Rep.  787. 

etc.,  Dist.,  236  HI.  36,  86  N.  E.  163,  Notes:   60  L.R.A.  162  et  seq.;  22 

15  Ann.  Caa.  904,  19  L.R.A.(N.S.)  L.RA.(N.S.)  163  et  seq. 

991.    See  infra,  par.  12.  3.  Note:  60  LJl.A.  162. 

1.  See  infra,  par.  8,  et  seq.  4.  See  infra,  par.  42  et  seq. 

2.  Pittsburgh,  etc.,  R.  Co.  v.  Sani-  5.  State  v.  Stewart,  74  Wis.  620,  43 
tary  Dist.,  218  lU.  286,  75  N.  E.  892,  N.  W.  947,  6  L.R.A.  394. 

2  L.B.A.(N.S.)  226;  Zebner  v.  Milner,  6.  Waterbury  v.  Piatt,  75  Conn.  387, 
172  Ind.  493,  87  N.  E.  209,  24  L.R.A.  53  Atl.  958,  96  A.  8.  R.  229,  60  L.R.A. 
(N.S.)    383;   Sisson   v.   Buena   Vista  211. 

County,  128  la.  442,  104  N.  W.  454,  7.  Waterbury  v.  Piatt,  75  Conn.  387, 
70  L.R.A.  440;  Billings  Sugar  Co.  v.  53  Atl.  958,  96  A.  S.  R.  229,  60  L.R.A. 
Fisi,  40  Mont.  256,  106  Pac.  565.  20   211. 

Ann.  Cas.  264,  26  L.R.A.(N.S.)  973;       8.  Murphy  v.  Wilmington,  6  Houst. 
Tide-water  Co.  v.  Coster,  18  N.  J.  Eq.    (Del.)  108,  22  A.  S.  R.  345. 
518,  90  Am.  Dec.  634;  Matter  of  Tut-       9.  Note:  61  L.R.A.  673. 
bill,  163  N.  T.  133,  57  N.  E.  303,  79       10.  Note:  60  L.R.A.  166. 
A.  S.  R.  574,  49  L.R.A.  781  and  note;       11.  Americus   v.   Eldridge,   64    Ga. 
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whether  a  power  to  construct  and  maintain  them  had  been  granted 
by  the  charter  but  rather  only  to  see  whether  by  possibility  the  power 
had  been  expressly  denied.^*  But  whatever  may  be  the  conflict  in 
regard  to  implied  powers,  certain  it  is  that  if  ample  provision  for 
sewers  and  drains  is  made  by  statute  a  city  must  exercise  its  powers 
in  these  matters  under  those  statutes  alone  and  cannot  lay  claim  to 
such  authority  as  necessarily  incident  to  the  exercise  of  its  corporate 
powers  or  the  performance  of  its  corporate  duties/*  though  where  it 
has  general  power  to  contract  and  special  power  to  eonstnict  sewers  it 
may  be  estopped  to  take  advantage  of  irregularities  in  a  sewer  contract 
after  acceptance  of  the  benefits  thereof.**  The  power  of  a  munici- 
pality to  provide  sewers  and  drains  does  not  include  the  power  to 
force  their  construction  by  landowners  unless  there  is  an  express 
statute  to  that  effect.*'  Nor,  it  has  been  held,  does  the  necessily  of 
constructing  a  sewer  to  receive  storm  water  and  thereby  prevent  actions 
for  damages  justify  a  municipality  in  incurring  indebtedness  In 
excess  of  a  constitutional  limitation. ^^  There  is  no  right  to  locate 
sewers  on  private  property  unless  the  right  is  obtained  by  contract 
or  by  the  power  of  eminent  domain.*'  But  a  municipal  corporation 
may,  when  necessary  or  manifestly  desirable,  acquire  land  and  make 
contracts  to  construct  works  beyond  its  corporate  limits,  for  the  dis- 
charge of  sewage  and  drainage,**  for  drainage,  whether  of  surface 
water  or  of  impurities,  can  seldom  be  effectual  unless  connected  with 
running  water  which  will  remove  it  beyond  the  inhabited  Umits,  and 
in  many  instances  running  water,  or  at  least  a  suitable  stream,  is  not 
available  within  the  city  limits.*' 

Extent  of  and  Limitations  on  Power 

8.  In  General. — While  the  drainage  power  is  sometimes  referred 
to  the  police  power,**  and  thus  may  to  some  extent  be  exercised  with- 
out compensation  to  individuals  for  damages  incidentally  suffered  by 

524,  37  Am.  Rep.  89;  Fort  Wayne  ▼.  Rul.  Cas.  427  and  note. 
Coombs,  107  Ind.  75,  7  N.  E.  743,  57       16.  Logansport  v.  Jordan,  171  Ind. 
Am.  Rep.  82.  *    121,  85  N.  E.  959,  17  Ann.  Cas.  415, 

Note:  61  L.R.A.  673.  37  L.R.A.(N.S.)   1036. 

12.  McBean  v.  Fresno,  112  Cal.  159,       17.  Note:  61  L.R.A.  679. 

44  Pac.  358, 53  A.  S.  R.  191,  31  L.R.A.  18.  McBean  v.  Fresno,  112  Cal.  159, 

794;  Fort  Wayne  v.  Coombs,  107  Ind.  44  Pae.  358,  58  A.  S.  R.  191,  31  L.R.A. 

75,  7  N.  E.  743,  57  Am.  Rep.  82.  794;  Langley  v.  Augusta,  118  Qa.  590, 

13.  Bulger  t.  Eden,  82  Me.  352,  19  45  S.  £.  486,  98  A.  S.  R.  133;.  Evaos- 
AU.  829,  9  L.R.A.  205.  ville  t.  Decker,  84  Ind.  325,  43  Am. 

14.  Red   Oak   First  Nat.   Bank  v.  Rep.  86 ;  Coldwater  v.  Tucker,  36  Mich. 
Emmetsburg,  157  la.  555,  138  N.  W.  474,  24  Am.  Rep.  601. 

451,  L.R.A.  1915A  982.  Note:  61  L.R.A.  690. 

15.  Reg.  T.  Tynemonth  Rural  Dist       19.  Coldwater  v.  Tucker,  36  MidL 
CouncU,   [1896]   2  Q.  B.  451,  65  L.  474,  24  Am.  Rep.  601. 

J.  Q.  B.  545, 75  L.  T.  N.  S.  86, 16  Eng.       20.  See  supra,  par.  5. 
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them,*  nevertheless  where  the  injury  amounts  to  the  taking  of  private 
property  compensation  must  be  made  therefor.*  Moreover,  the  tak- 
ing must  be  necessary.  If  the  object  can  be  effected  practically  as 
well  in  some  other  manner  private  property  cannot  be  seized  for  the 
right  of  w^y.*  Of  course  the  right  of  way  may  be  acquired  by  con- 
tract, and  an  attempt  to  procure  it  in  that  way  is  generally  a  prereq- 
uisite to  a  resort  to  the  law  of  eminent  domain.*  Where  eminent 
domain  is  exercised  the  public  right  is  limited  to  the  public  necessity, 
the  residue  of  use  of  the  lands  affected  remaining  unchanged  in  the 
owner.*  And  in  no  case  can  the  drainage  power  legally  be  exercised 
unless  the  moving  purposes  and  the  resulting  benefits  are  of  a  public 
character.^  The  courts  of  some  states  have  gone  to  the  extreme  of 
saying  that  the  legislature  may  enact  a  statute  to  the  effect  that  any 
person  shajl  have  a  right  of  way  across  any  private  lands  for  the 
construction  of  necessary  ditches  for  conveying  water  for  irrigation 
or  drainage  upon  payment  of  just  compensation  therefor;  ^  and  the 
Supreme  Court  of  the  United  States  has  affirmed  those  decisions  where 
the  use  is  asserted  to  be  public  and  the  right  of  the  individual  to  con- 
demn land  for  the  purpose  of  exercising  such  use  is  founded  on  or  is 
the  result  of  some  peculiar  condition  of  the  soil  or  climate  or  other 
peculiarity  of  the  state  where  the  right  of  condemnation  is  asserted.* 
But  as  a  general  rule  such  statutes  are  of  doubtful  vedidity  under  the 
constitutional  limitation  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law.* 

9.  Nature  of  Questions  as  to  Public  Necessity  and  Benefit. — The 
establishment  of  drains  involves  both  legislative  and  judicial  ques- 
tions.   Thus,  the  propriety,  wisdom,  and  pubUc  necessity  of  drainage 

1.  See  Constitutional  Law,  vol.  49  L.R.A.  781  and  note;  Rutherford's 
6,  p.  201.  Case,  72  Pa.  St.  82, 13  Am.  Rep.  655; 

2.  Matter  of  TuthiU,  163  N.  Y.  133,  Nash  v.  Clark,  27  Utah  158,  75  Pac. 
67  N.  E.  303,  79  A.  S.  R.  574,  49  371,  101  A.  S.  R.  953,  1  Ann.  Cas. 
L.R.A.  781;  Martin  v.  Tyler,  4  N.  D.  300,  1  LJi.A.(N.S.)   208. 

278,  60  N.  W.  392,  25  L.R.A.  838;  Notes:  1  L.R.A.(N.S.)  209;  20  Ann. 

Nash  V.  Clark,  27  Utah  158,  75  Pac.  Cas.  274;  Ann.  Cas.  1915C  11. 

371, 101  A.  S.  R.  593, 1  Ann.  Cas.  300,  7.  Belknap  v.  Belknap,  2  Johns.  Ch. 

1  L.R.A.(N.S.)  208.  (N.  Y.)  463,  7  Am.  Dec.  548;  Nash 
Notes:  26  Am.  Rep.  462;  84  A.  S.  v.  Clark,  27  Utah  158,  75  Pac.  371, 

E.  924;   60   L.RA.  199;   Ann.   Cas.  101  A.  S.  R.  953,  1  Ann.  Cas.  300,  1 

1915C  12.  L.R.A.(N.S.)   208. 

3.  Notes:  49  L.R.A.  782;  22  L.R_A.  8.  Nash  v.  Clark,  198  U.  S.  361,  25 
(N.S.)  163  et  seq.  S.  Ct.  676,  49  U.  S.  (L.  ed.)  1085. 

4.  Note:  60  L.R.A.  197.  Note:  1  L.R.A.  208. 

5.  Note :  60  L.R.A.  198.  9.  Anderson  v.  Eems  Draining  Co., 

6.  State  V.  Polk  County,  87  Minn.  14  Ind.  199,  77  Am.  Dec  63;  In  re 
325,  92  N.  W.  216,  60  L.R.A,  161  TuthiU,  163  N.  Y.  133,  57  N.  E.  303, 
and    note;    State   v.    Roekford,    102  79  A.  S.  R.  574,  49  L.RJL  781. 
Minn.  442,  114  N.  W.  244,  120  A.  S.  Notes:  102  A.  S.  R.  834;  60  L.R.A. 
R.  640;  Matter  of  Tuthill,  163  N.  Y.  164;  20  Ann.  Cas.  274. 

133,  57  N.  E.  303,  79  A.  S.  R.  574, 
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laws  rest  exclusiTely  with  the  legislature  i^**  while  l^e  question  whether 
the  particular  improvement  proposed  or  made  under  such  laws  will 
inure  to  the  public  health,  convenience,  or  welfare,  is  a  judicial  one 
and  cannot  be  determined  by  the  legislature  to  the  exclusion  of  the 
courts.**  And  the  judicial  question  is  itself  composite;  the  public 
character  of  the  proposed  use  of  property  for  drainage  purposes  being 
determinable  by  the  court  as  a  question  of  law,*'  and  the  question  of 
the  public  utility  of  the  proposed  improvement  being  one  of  fact  for 
the  jury,**  though  it  seems  that  there  is  no  absolute  right  to  a  trial 
by  jury  thereon.**  Obviously,  the  question  of  the  public  utility  of  a 
particular  drainage  project  must  frequently  depend  on  the  facts  and 
circumstances  of  the  case;  *'  but,  in  any  event,  it  must  be  solved  with 
reference  to  the  drain  in  its  entirety  as  distinguished  from  some 
detached  portion  thereof.*'  When  its  determination  is  committed  to 
a  tribuntd,  such  as  drainage  commissioners,  their  decision  is  not 
subject  to  collateral  attack,  as,  for  instance,  by  injunction  to  restrain 
the  collection  of  a  drainage  assessment.*^ 

10.  Drainage  as  Public  Use  or  Benefit  Generally. — Some  authori- 
ties hold  in  a  general  way  that  by  "public  use"  is  meant  a  use  by  the 
public  or  its  agencies,  that  is,  the  public  must  have  the  right  to  some 
actual  use  of  the  property  appropriated.*'  But  the  courte  very  gen- 
erally regard  almost  any  purpose  as  sufficient  when  it  is  conducive 
to  the  public  welfare,  and  the  presumption  is  always  in  favor  of  the 
public  character  of  a  use  which  is  declared  to  be  public  by  the  legis- 
lature.**  If  it  can  be  justly  concluded,  from  the  nature  of  the  system 
of  drainage  adopted,  that  there  will  be  a  material  element  of  public 
good  in  the  result,  then  the  purpose  is  a  pubUc  one.**  Nor  is  it  neces- 
sary that  the  entire  st&te  should  directly  enjoy  or  participate  in  an 

10.  Zigler  v.  Mengee,  121  Ind.  99,       IS.  Note:  60  L.R.A.  165. 

22  N.  E.  782, 16  A.  S.  R.  357;  Sisson  14.  Sisson  v.  Buena  Vista  Comity, 
V.  Buena  Vista  County,  128  la.  442,  128  la.  442, 104  N.  W.  454,  70  LJl.A. 
104  N.  W.  454,  70  L.R.A.  440;  State   440. 

^  ^??  P.°^^h  ®7»?**S°-  ^^'  B  ?■  16.  BiUings  Sugar  Co.  t.  Pish,  40 
W  216,  60  KR.A  161 ;  Tyson  v  Wash-   Mont  256, 106  P*c  565,  20  Amu  Caa. 

Note:  20  Ann.  Cas.  276.  „  ^^-  Nfh  v.  Qark,  ^  Ut^  158,  75 

11.  Sisson  V.  Buena  Vista  County,   Pa«-  371,  101  A.  S.  R.  953,  1  Ann. 
128  la.  442, 104  N.  W.  454,  70  L.R.A.   Caa.  300, 1  LJl.A.(N.S.)  208. 

440;  State  v.  Polk  Coun^,  87  Minn.  19-  Note:  49  L.R.A.  786  et  seq. 

325,  92  N.  W.  216,  60  L.R.A.  161;  For  a  full  discussion  as  to  what  con- 

Priewe  V.  Wisconsin  State  Land,  etc.,  stitutes   a  public  nse,  see   Eionent 

Co.,  93  Wis.  534,  67  N.  W.  918,  33  Domain. 

L.R.A.  645.  20.  Sisson  v.  Buena  Vista  County, 

Note:  20  Ann.  Cas.  276.  128  la.  442,  104  N.  W.  454;  70  L.R.A. 

12.  Notes:  60  L.R.A.  165;  20  Ann.  440;  Kingman  Petitioner,  153  Mass. 
Cas.  276.  .'>66,  27  N.  E.  778,  12  LJB.A.  417; 
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improvement  of  this  nature  in  order  to  constitute  it  a  public  use.  In 
the  broad  and  comprehensive  view  that  has  been  taken  of  the  rights 
growing  out  of  the  applicable  constitutional  provisions  everything 
which  tends  to  enlarge  the  resources  and  promote  the  productive  power 
of  any  considerable  number  of  the  inhabitants  of  a  section  of  t^B 
state  contributes,  either  directly  or  indirectly,  to  the  general  welfare 
and  the  prosperity  of  the  whole  community  and  therefore  to  the 
public*  It  seems  that  it  is  not  even  necessary  that  a  drainage  act 
should  specifically  state  that  it  is  for  a  public  purpose,  but  that  it  is 
sufficient  if  a  public  benefit  appears  from  the  nature  of  the  act.*  Nor 
will  the  fact  that  some  individuals  may  be  specially  benefited  above 
others  affected  by  it  deprive  a  drain  of  its  public  character.'  It  is 
not  necessary  that  the  public  at  large  shall  be  benefited,  but  only  that 
a  part  of  the  public  is  affected  by  want  of  proper  drainage.^  Under 
some  circumstances,  it  may  even  be  a  public  use  though  the  land  to 
be  drained  is  wholly  the  land  of  one  citizen  who  is  under  no  obliga- 
tion to  drain  it,  at  his  own  expense,  for  the  benefit  of  the  community.* 
In  short,  drainage  is  generally  regarded  as  a  public  benefit,*  and 
statutes  authorizing  and  providing  for  drains  have  been  in  force  in 
this  country  for  over  a  century." 

11.  Propriety  of  Drainage  in  Interest  of  Public  Health. — That  the 
drainage  of  large  tracts  of  wet  and  overflowed  lands  is  beneficial  to  the 
public  health  does  not  admit  of  serious  doubt'    It  may  also  be  said 


State  V.  Polk  County,  87  Minn.  '325,  6.  Zigler  v.  Menges,  121  Ind.  99,  22 
92  N.  W.  216,  60  L.R.A.  161  and  note.  N.  E.  782,  16  A.  S.  R.  357;  Mound 
Notes:  60  L.R.A.  164;  20  Ann.  Cas.   City  Land,  etc.,  Co.  v.  Miller,  170  Mo. 


272. 

i.  Note:  Ann.  Cas.  1915C  13. 

2.  State  V.  Polk  County,  87  Minn. 
325,  92  N.  W.  216,  60  L.R.A,  161. 

Note:  20  Ann.  Cas.  276. 


240,  70  S.  W.  721,  94  A.  S.  R.  727, 
60  L.R.A.  190. 

Notes:  12  L.R.A.  418;  22  L.R.A. 
(N.S.)  163  et  seq. 

7.  Zigler  v.  Menges,  121  Ind.  99,  22 


3.  Zigler  v.  Menges,  121  Ind.  99,  22  N.  E.  782,  16  A.  S.  R.  357;  State  v. 
N.  E.  782,  16  A.  S.  R.  357;  Sisson  Polk  County,  87  Minn.  325,  92  N.  W. 
V.  Buena  Vista  County,  128  la.  442,  216,  60  L.R-A.  161  and  note. 

104  N.  W.  454,  70  L.R.A.  440.  Note:  102  A.  S.  R.  832. 

Notes:  102  A.  S.  R.  834;  22.L.R.A.  8.  Elmore  v.  Drainage  Com'rs,  135 

(N.S.)  163  et  seq.;  20  Ann.  Cas.  275.  lU.  269,  25  N.  E.  1010,  25  A.  S.  R. 

4.  Zigler  v.  Menges,  121  Ind.  99,  363;  Bradbury  v.  Vandalia  Levee  & 
22  N.  E.  782,  16  A.  S.  R.  357;  Sisson  Drainage  Dist.,  236  HI.  36,  86  N.  E. 
v.  Buena  Vista  County,  128  la.  442,  163,  15  Ann.  Cas.  904,  19  LJK~A. 
104  N.  W.  454,  70  L.R.A.  440;  State  (N.S.)  991;  Anderson  v.  Kerns  Drain- 
V.  Polk  County,  87  Minn.  325,  92  N.  ing  Co.,  14  Ind.  199,  77  Am.  Dec.  63; 
W.  216,  60  LJI.A.  161  and  note.  Zigler  v.  Menges,  121  Ind.  99,  22  N. 

Notes:  49  LJI.A.  785;  60  LJI.A.  E.  782,  16  A.  S.  B.  357;  Sisson  v. 

164;  22  L.R.A.(N.S.)  163  et  seq.;  2  Buena  Vista  County,  128  la.  442,  104 


Ann.  Cas.  275. 


N.  W.  454,  70  L.R.A.  440;  SUte  v. 


6.  Zigler  v.  Menges,  121   Ind,  99,  Polk  County,  87  Minn.  325,  92  N.  W. 
22  N.  E.  782,  16  A.  S.  R.  357.  216,  60  T.RA.  Ifil  md  note;  BiUings 

Note:  60  L.R.A.  164.  Sugar  Co.  t.  Ksh,  40  Mont  256,  106 
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that  drains  involve  public  benefits  similar  to  those  arising  from  the 
construction  of  levees  and  irrigation  ditches.  Levees  keep  out  the 
water.  Irrigation  canals  bring  in  the  water.  Drains  take  out  the 
water.  The  public  has  an  interest  in  each  kind  of  such  laws.  The 
principles,  underlying  the  cases  upholding  the  validity  and  con- 
stitutionality of  levee  and  irrigation  laws,  however,  apply  with  even 
greater  force  to  drainage  laws.  For  from  a  sanitary  point  of  view  the 
dangers  to  health  arising  from  overflows  occasioned  by  floods  are 
intermittent,  while  the  dangers  to  health  arising  from  marshes  and 
stagnant  pools  of  water  are  continuous  and  ever  present.* 

12.  Reclamation  of  Land  as  Public  Benefit. — It  is  very  generally 
held  that  benefit  to  the  public  health  is  not  the  sole  purpose  for  which 
the  drainage  power  may  be  exercised,  but  that  reclamation  of  lands 
for  agricultural  and  other  economic  purposes  is  within  the  proper 
scope  of  the  governmental  functions.  The  courts  so  holding  have 
not  recognized  as  the  sole  question  that  of  a  purpose  exclusively  or 
essentially  of  public  benefits  in  the  results  sought,  but  have  proceeded 
on  the  broader  grounds  that  it  is  important  to  the  state  and  to  its 
citizens  as  a  whole,  as  well  as  to  individuals  whose  property  may  thus 
be  directly  affected  by  charges  for  benefits,  that  all  the  resources  of  the 
state  shall,  so  far  as  is  practicable,  be  brought  to  the  point  of  effective 
service.*"  Where  the  reclamation  involves  large  tracts  of  land  the 
courts  seem  to  have  found  no  difficulty  in  finding  the  public  benefit 
essential  to  the  validity  of  the  statutes  providing  therefor,**  and  some 
courts  have  gone  so. far  as  to  hold  that  on  principle  there  is  no  dif- 
ference between  the  reclamation  of  large  and  smtdl  tracts,  so  that  if 
the  exercise  of  the  drainage  power  is  justifiable  as  to  the  one  it  is  like- 
wise proper  as  to  the  other.**  In  the  case  of  small  tracts,  however, 
there  is  some  question  as  to  how  far  the  principle  sustaining  the  drainr 
age  of  the  larger  tracts  may  be  extended  without  contravening  the 
constitutional  inhibition  against  the  taking  of  the  private  property 
of  one  person  for  the  private  benefit  of  another.**    It  has  been  held 

Pac.  565,  20  Ann.  Cas.  264  and  note,  11.  Sisson  t.  Buena  Vista  County, 

26  L.R.A.(N.S.)  973;  Tide-Water  Co.  128  la.  442,  104  N.  W.  454,  70  L.R.A. 

V.  Coster,  18  N.  J.  Eq.  518,  90  Am.  440;  State  v.  Polk  County,  87  Minn. 

Dec.  634;  Norfleet  ▼.  CromweU,  70  N.  325,  92  N.  W.  216,  60  L.R.A.  161  and 

C.  634,  16  Am.  Rep.  787;  Donnelly  note;  Billings  Sugar  Co.  v.  Fish,  40 

V.  Decker,  58  Wis.  461,  17  N.  W.  389,  Mont.  256, 106  Pac.  565,  20  Ann.  Cas. 

46  Am.  Rep.  637.  264  and  note,  26  L.R.A.(N.S.)    973; 

Notes:  102  A.  S.  R.  832;  12  L.R.A.  Norfleet  v.  Cromwell,  70  N.  C.  634,  16 

418;  49  L.R.A.  783;  60  L.R.A.  165;  Am.  Rep.  787. 

22  L.R.A.(N.S.)  163  et  seq.  Notes:  102  A.  S.  R.  833;  12  LJl.A. 

9.  Mound   City  Land,  etc.,   Co.  v.  418;  49  L.R.A.  783;  22  L.R.A.(N.S.) 
Miller.  170  Mo.  240,  70  S.  W.  721,  94  163  et  seq.;  20  Ann.  Cas.  273. 

A.  S.  R.  727,  60  LJt.A.  190.  12.  Notes:  49  KRJi.  783  et  seq.; 

10.  Mittman  v.  Tarmer,  162  la.  364,   20  Ann.  Cas.  275. 

142  N.  W.  991,  Ann.  Cas.  1915C  1  IS.  Anderson  v.  Kerns  Drainage  Co., 
and  note.  14  Ind.  199,  77  Am.  Dec  63. 
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that  a  system  of  drainage  of  the  lands  of  private  owners  by  assessment 
in  proportion  to  the  benefits  conferred  cannot  be  sustained  under  the 
power  of  eminent  domain  or  taxation  but  must  be  referred  to  Hie 
police  power.** 

13.  Compensation  of  Owners. — Permanent  appropriation  of  land 
for  a  drain  or  sewer  cannot  be  made,  even  for  the  public  good,  without 
compensating  the  owner.*'  Consequently  a  governmental  sulDdivision 
of  the  state  which  has  no  power  to  condemn  property  cannot  take 
it  for  the  purposes  of  constructing  a  drain  or  sewer.**  The  owner  of 
land  which  is  taken  for  a  public  drain  or  sewer  is  entitled  to  be  paid 
the  value  of  the  ground  used  for  the  ditch  and  also  any  damage 
resulting  to  the  rest  of  this  land  by  reason  of  the  construction  and 
maintenance  thereof.*'  The  correct  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the  whole  tract  immediately 
before  and  immediately  after  the  taking,  less  any  advantage  to  the 
owner  on  account  of  the  improvement.*'  The  inquiry  aa  to  damages 
is  not  limited  to  the  immediate  property  from  which  the  right  of  way 
has  been  taken,  when  other  portions  of  the  owner's  property,  though 
not  actually  taken,  have  been  reduced  in  value.*'  So  it  has'  been 
held  that  if  a  municipal  corporation,  a  drainage  district,  or  any  other 
governmental  subdivision  of  the  state,  diverts  the  waters  of  a  stream 
for  drainage  or  sewerage  purposes,  riparian  owners  thereby  deprived  of 
its  use  must  be  compensated.**  In  such  case  the  taking  away  of  their 
riparian  rights^  either  in  whole  by  a  total  diversion  of  the  stream  or 
in  part  by  lowering  its  level,  is  within  a  constitutional  provision  requir- 
ing compensation  in  case  private  property  is  damaged  for  public  use. 
The  damages  recoverable  are  measured  by  the  difference  between  the 
value  of  the  property  immediately  before  and  immediately  after  the 
diversion  of  the  water.* 

14.  What  I.and8  May  Be  Taken. — ^In  addition  to  private  property, 
which  may  always  be  taken  in  the  exercise  of  the  power  of  eminent 
domain  when  needed  for  public  drainage,  property  which  has  already 
been  devoted  to  other  public  uses,  including  streets,  may  be  utilized 

Note:49L.RJV.  785.  Dawson,  243  111.  175,  90  N.  E.  377, 

14.  Donnelly  v.  Decker,  58  Wis.  461,  17  Ann.  Cas.  776. 

17  N.  W.  389,  46  Am.  Rep.  637.  20.  Beidler  v.  Sanitary  Dist.  of  Chi- 

16.  See  supra,  par.  8.  cago,  211  HI.  628,  71  N.  E.  1118,  67 

16.  Note:  60  L.R.A.  199.  L.R.A.  820;   Stock  v.  Jefferson,  114 

17.  West  Skolde  Drainage  Dist.  v.  Mich.  357,  72  N.  W.  132,  38  L.R.A. 
Dawson,  243  lU.  175,  90  N.  E.  377, 17  355. 

Ann.  Cas.  776;  Billings  Sugar  Co.  v.  Notes:    37    L.R.A.(N.S.)    311;    11 

Fish,  40  Mont.  256,  106  Pac.  565,  20  Ann.  Cas.  589. 

Ann.  Cas.  264,  26  L.R.A.(N.S.)   973.  1.  Beidler  v.  Sanitary  Dist.  of  Chi- 

Note:  60  L.R.A.  201.  cago,  211  HI.  628,  71  N.  E.  1U8,  67 

18.  Note:  61  L.R.A.  683.  L.R.A.  820. 

19.  West  Skokie  Drainage  Dist.  v. 
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in  case  of  necessity.*  It  has  been  held  that  property  devoted  to  rail- 
road  purposes  is  included  in  the  terms  of  a  statute  granting  a  corporar 
tion  organized  to  provide  a  drainage  system  for  a  municipal  cor- 
poration the  power  to  acquire  by  condemnation  any  and  all  real  prop- 
erty which  it  may  require  for  its  corporate  purposes.*  But  it  has  also 
been  held  that  to  authorize  the  taking  of  such  property  there  must  be 
an  express  statute.^ 

15.  Establishment  and  Maintenance  of  Bridges. — ^It  is  the  duty  of 
a  drainage  district  to  construct  and  maintain  bridges  where  it  has 
extended  its  ditches  across  a  public  highway.*  But  where  a  natural 
watercourse  is  used  by  the  drainage  district  as  a  part  of  its  system 
the  authorities  that  have  previously  maintained  a  bridge  at  that  point 
must  continue  to  do  so.*  So  the  legislature  may  authorize  a  drainage 
district  to  remove  a  county  bridge  across  a  stream  which  it  is  neces- 
sary to  widen  for  drainage  purposes,  and  require  the  county  to  replace 
the  bridge  at  its  own  expense.'  It  seems  that  the  duty  of  a  railroad 
company  to  conform  its  roadbed  to  the  requirement  of  such  public 
easements  as  drains  and  ditches  is  an  incident  of  its  right  to  construct 
and  maintain  its  road,  and  that  the  company  is  bound  at  its  own  ex- 
pense to  construct  bridges  over  public  drainage  ditches  which  are  laid 
across  its  right  of  way,  whether  they  follow  the  line  of  natural  water- 
courses 01*  not.*  And  where,  in  constructing  a  valid  public  drainage 
system,  it  is  necessary  to  widen  or  deepen  a  natural  watercourse,  a  rail- 
road company  having  a  bridge  over  such  watercourSe  must,  in  the 
absence  of  statute,  at  its  own  expense  defray  the  cost  of  building 
a  new  bridge  sufficient  to  cross  the  enlargeid  watercourse,  though 
the  old  bridge  was  sufficient  when  the  watercourse  was  in  its  original 
condition.*  But  where  the  natural  drainage  is  diverted  and  an  ad- 
ditional burden  is  thus  imposed  on  the  railroad  compjiny  it  cannot 
without  compensation  be  compelled  to  widen  or  enlarge  liie  opening 
of  its  bridges  in  order  to  accommodate  the  increased  flow.^" 

2.  Note:  60  L.R.A.  196.    See  infra.    (N.S.)  695  and  note. 

par.  16.  7.  Heflfner  v.  Cass  &  Morgan  Coan- 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Sani-  ties,  193  lU.  439,  62  N.  E.  201,  58 
tary  Dist.,  218  HI.  286,  75  N.  E.  892,  L.R.A.  353. 

2  L.R.A.(N.S.)  226  and  note.  8.  Chicago,  etc.,  R.   Co.  v.  Appa- 

4.  Pittsburgh,  etc.,  R.  Co.  v.  Sani-  noose  County,  182  Fed.  291, 104  C.  C. 
tary  Dist.,  218  111.  286,  75  N.  E.  892,  A.  573,  31  L.R.A.(N.S.)  1117  and  note. 
2  L.R.A.(N.S.)  226  and  note.  9.  Chicago,  etc.,  R.  Co.  v.  People, 

.Note:  1  L.R.A.(N.S.)  124.  200  U.  S.  561,  26  S.  Ct.  341,  50  U. 

5.  Richardson   County  v.  Drainage  S.  (L.  ed.)  596,  4  Ann.  Cas.  1175. 
Dist.  No.  1,  92  Neb.  776,  139  N.  W.       Notes:     31     L.R.A.(N.S.)      1118; 
648,  Ann.  Cas.  1914A  546,  43  L.R.A,  L.R.A.  1915B  487. 

(N.S.)  695  and  note.  10.  People  v.  Chicago,  etc.,  R.  Co., 

6.  Richardson  County  v.  Drainage  262  111.  492,  104  N.  E.  831,  L.R.A, 
Dist.  No.  1,  92  Neb.  776,  139  N.  W,   1915B  486. 

648,  Ann.  Cas.  1914A  546,  43  L.R.A.       Note:  31  L.R.A.(N.S.)  1119. 
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16.  Sewers  in  Streets.— rThe  accommodation  of  drains  and  sewers 
is  one  of  the  purposes  of  city  streets  "  or  public  alleys.**  Hence  the 
location  of  sewers  in  a  street  is  not  an  additional  servitude  on  the  fee 
or  an  encroachment  on  the  rights  of  the  abutting  owner.*'  The  fact 
that  the  construction  of  a  sewer  by  a  municipality  in  a  highway  will 
damage  the  tracks  of  a  street  railway  company  will  not  entitle  the 
company  to  an  injunction  restraining  such  construction,  for  its 
occupation  of  the  highway  is  subordinate  to  the  right  of  the  munici- 
pality to  construct  necessary  sewers.**  The  constitutional  guaranty 
against  taking  property  for  public  use  is  not  applicable  in  such  cases.** 
The  power  of  inunicipal  authorities  over  streets  extends  even  to  the 
granting  of  permission  to  a  private  person  to  lay  sewers  therein  with- 
out the  consent  of  other  persons  who  own  abutting  lots.**  As  a  gen- 
eral rule  such  a  permission  will  not  confer  such  a  vested  right  as  will 
preclude  the  municipality  from  cutting  oflf  the  private  drain  by  an 
extension  of  the  general  sewer  system.*'  The  circumstances,  however, 
may  give  rise  to  a  vested  right  in  the  licensee  to  use  the  sewer  so  con- 
structed, as  where  in  reliance  on  the  license  a  private  sewer  is  con- 
structed at  great  expense  by  one  citizen  for  the  use  of  himself  and 
other  citizens  and  for  the  mutual  benefit  of  all  parties  concerned. 
In  such  a  case  the  licensee's  remedy  against  a  threatened  interference 
by  the  municipality  is  by  injunction.*'  A  municipal  corporation 
cannot  grant  a  right  to  a  private  individual  to  construct  or  maintain 
a  sewer  so  as  to  be  a  nuisance,  and  if  a  private  sewer  constructed  under 
permission  from  municipal  authorities  in  streets  under  the  control 
of  these  authorities  actually  does  become  a  nuisance  the  municipality 
may  be  held  liable.*'  The  power  of  the  municipal  atithorities  also 
includes  the  right  to  destroy  private  sewers  or  drains  laid  in  the  public 
highways,  even  though  at  the  time  they  were  laid  such  highways  were 
not  within  the  bounds  of  the  municipality ;  •*  but  it  seems  that  the 
owners  must  be  compensated.*    It  has  been  held  that  an  abutting 

11.  Johnson  v.  St.  Lonis,  172  Fed.  16.  Mansfield  v.  Bristor,  76  Ohio  St. 
31,  9C  C.  C.  A.  617, 18  Ann.  Cas.  »49;  270,  81  N.  E.  631,  118  A.  S.  R.  852, 
Fort  Wayne  v.  Coombs,  107  Ind.  75,  10  Ann.  Cas.  767;  Wood  v.  McGrath, 
57  Am.  Rep.  82;  Mansfield  v.  Bristor,  150  Pa.  St.  451,  24  Atl.  682, 16  L.R.A. 
76  Ohio  St.  270,  81  N.  E.  631,  118  715  and  note. 

A.  S.  R.  852,  10  Ann.  Cas. -767.  17.  Eddy  v.  Granger,  19  B.  I.  105, 

Note:  61  L.R.A.  677.  31  Atl.  831,  28  L.R.A.  517. 

12.  Cherryvale  v.  Studyvin,  76  Kan.  18.  Stevens  v.  Muskegon,  111  Mich. 
285,  91  Pac.  60,  11  L.R.A.(N.S.)  385.  72,  69  N.  W.  227,  36  L.R.A.  777. 

13.  Mansfield  v.  Bristor,  76  Ohio  St.  19.  Mansfield  v.  Bristor,  76  Ohio  St 
270,  81  N.  E.  631,  118  A.  S.  R.  852,  270,  81  N.  E.  631,  118  A.  S.  E.  852, 

10  Ann.  Cas.  767.  10  Ann.  Cas.  767. 

Note:  61  L.R.A.  677.  20.  Note:  47  L.R.A.(N.S.)  610. 

14.  Kirby  v.  Citizens  Ry.  Co.,  48  1.  Bates  v.  Westborongh,  151  Mass. 
Md.  168,  30  Am.  Rep.  455.  174,  23  N.  E.  1070,  7  LJl.A.  156. 

Note:  61  L.R.A.  682.  Note:  47  L.R.A.(N.S.)  610. 

15.  Note:  61  L.R.A.  682. 
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owner  having  a  fee  in  the  highway  may  as  a  matter  of  right  use  the 
untraveled  portion  for  a  drain.*  The  laying  of  a  sewer  in  a  public 
street  by  a  private  individual  does  not  make  the  sewer  public  property, 
and  a  city  subsequently  incorporated  does  not  take  title  thereto.  Nor 
does  a  municipal  corporation  adopt  a  private  sewer  as  a  public  one 
by  connecting  its  outlet  with  a  public  sewer.* 

III.  Mode  of  Establishment  and  Pbocedubb 

Generally 

17.  Initiation  of  Proceedings. — The  method  of  instituting  proceed- 
ings for  the  establishment  of  drains  varies  under  different  statutes^ 
and  the  procedure  provided  is  usually  different  for  different  kinds 
of  drains.  The  initiative  with  respect  to  city  sewers  generally  lies  with 
the  legislative  body  of  the  municipality,  and  the  consent  of  the  tax- 
payers may  or  may  not  be  required,  at  the  will  of  the  legislature.* 
In  the  case  of  rural  drainage  it  is  customary  to  give  the  initiative  to 
those  who  are  most  interested  in  the  proceeding  and  to  require  the 
assent  of  a  majority  in  interest  to  start  the  proceedings.'  A  very  com- 
mon mode  of  initiating  a  drainage  project  is  by  petition  for  the 
organization  of  drainage  districts.  The  ordinary  requirements  of 
such  a  petition  are  that  it  shall  show  that  the  proposed  system  of 
drainage  is  necessary  to  drain  all  of  the  lands  described  in  the  petition 
and  that  all  lands  sought  to  be  appropriated  for  the  right  of  way  are 
necessary  to  be  used  in  the  construction  and  maintenance  of  the  im> 
provements,  and  that  it  shall  set  forth  the  route  and  termini  of  this 
system,  with  a  complete  description  thereof,  together  with  specifica- 
tions for  its  construction,  all  necessary  plats  and  plans,  and  also 
draughts  of  any  artificial  appliances  or  equipment  necessary,  together 
with  the  estimated  cost  of  the  proposed  improvements  and  other  facts 
and  data.*  In  a  few  jurisdictions  the  question  of  establishing  a  drain- 
age district  is  submitted  to  a  vote  of  the  property  owners  of  the  pro- 
posed district,  the  principal  question  arising  under  statutes  which  so 
provide  being  as  to  the  qualifications  prescribed  for  voters.  As  a 
rule  provisions  of  such  statutes  confining  the  right  to  vote  at  the 
election  to  property  owners  in  the  district  are  sustained,'  though  in 
one  instance,  at  least,  the  contrary  has  been  held.*    An  order  to  con- 

2.  Holm  V.  Montgomery,  62  Wash.       6.  Note:  Ann.  Cas.  1915C  16. 
398,  113  Pac.  1115,  34  LJR.A.(N.S.)       7.  Note:  Ann.  Cas.  1915C  21. 

506  and  note.  8.  Ferbrache  v.  Drainage  Dist.  No. 

3.  Note:  60  L.R.A.  166.  5,  23  Idaho  85,  128  Pac.  553,  Anc 

4.  Note:  60  L.R.A.  166.  Cas.  1915C  43,  44  L.R.A.(N.S.)  538. 

5.  Elmore  v.  Drainage  Com'rs,  135  See  infra,  par.  38,  as  to  the  validity 
111.  269,  25  N.  E.  1010,  25  A.  S.  R.  of  property  qualifications  as  condition 
363.  to  right  to  vote  for  oflBeers  of  drainage 

Note:  60  L.R.A.  166.  districts. 
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struct  sewers  is  a  legislative  act,  and  consequently  where  a  charter 
requires  such  acts  to  be  adopted  by  ordinance,  a  mere  resolution  is 
insufficient.  But  a  sewer  built  in  pursuance  of  a  resolution  of  the 
city  Council  and  paid  for  out  of  money  in  the  city  treasury  provided 
for  that  purpose  is  in  law  a  public  sewer,  as  much  as  if  it  had  origin- 
ally been  established  by  ordinance.  When  a  municipal  assembly  is 
vested  with  the  power  to  pass  an  ordinance  for  the  construction  of  a 
sewer,  its  acts  under  that  power,  in  the  absence  of  fraud,  are  con- 
clusive on  the  courts,  whether  the  attack  made  thereon  is  collateral  or 
direct.*  Persons  on  whose  petition  drainage  proceedings  are  inaugu- 
rated are  not  liable  for  injuries  to  property  arising  from  the  construc- 
tion of  the  drain." 

18.  Nature  and  General  Requisites  of  Proceedings. — The  whole  of  a 
ditching  act  must  fall  with  that  portion,  thereof,  providing  for  the  con- 
demnation of  the  right  of  way  for  the  ditch,  which  has  been  declared 
unconstitutional,  where  the  authority  to  acquire  such  right  of  way  by 
other,  means  is  not  given  and  cannot  be  implied.*^  It  therefore 
becomes  a  question  of  the  greatest  import  what  procedure  is  necessary 
to  acquire  the  right  of  way,  and  to  charge  the  taxpayw  with  the 
expense.**  Generally  the  procedure  is  prescribed  by  statute,  and  of 
course  in  each  case  the  statutory  plan  of  the  particular  jurisdiction 
must  be  followed ;  **  but  there  are  certain  general  principles  which 
may  be  applied  in  all  cases.**  As  a  rule  provision  is  made  for  a 
hearing  before  a  board  of  commissioners.  This  proceeding  is  judicial 
in  character,"  and  the  designation -of  a  court  for  the  purpose  of  such 
a  hearing  is  not  a  delegation  of  l^slative  powers  to  the  judiciary.** 
It  is  also  generally  held  that  a  proceeding  to  incorporate  a  drainage 
district  and  establish  its  boundaries  is  a  civil  suit  within  the  meaning 
of  a  statute  allowing  a  change  of  venue,*'  but  the  decisions  are  not 
in  entire  harmony  on  this  point.** 

19.  Jurisdiction  Generally. — ^The  general  rule  is  that  the  question 
of  jurisdiction  over  drainage  proceedings  depends  on  the  language 
of  the  statute.  This  question  is,  of  course,  very  important,  for  if 
no  jurisdiction  is  obtained  no  title  can  be  acquired  for  a  right  of 
way  and  no  valid  assessment  can  be  laid.  Public  benefit  being  essen- 
tial to  the  right  to  take  private  property  for  a  drainage  ditch,  if  it 
is  found  that  there  will  be  no  public  benefit  from  a  proposed  ditch 
the  drainage  commissioners  acquire  no  jurisdiction.  If  the  statute 
states  that  proceedings  shall  be  begun  by  petition  the  filing  of  a  peti- 

9.  Note:  60  L.R.A.  168  et  seq.  fra,  par.  19  et  seq. 

10.  Thompson  v.  Reasoner,  122  In<l  15.  Mittmau  v.  Farmer,  162  la.  364, 
454,  24  N.  E.  223,  7  L.R.A.  495.  142  N.  W.  991,  Ann.  Cas.  1915C  1. 

11.  Note:  60  L.R.A.  165.  16.  Note:  Ann.  Cas.  19156  18. 

12.  Note:  60  L.RJL  162.  17.  State  v.  RUey,  203  Mo.  175,  101 

13.  Note:  60  L.R.A.  162,  202.  S.  W.  567,  12  L.R.A.(N.S.)  900. 

14.  Note:  60  L.R.A.  162.    See  in-  18.  Note:  12  L.R.A.(N.S.)  900. 
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tion  in  proper  form  is  a  jurisdictional  prerequisite,**  though  after 
the  drainage  commissioners  have  been  properly  petitioned  to  estab- 
lish a  drain  for  certain  territory  they  have  jurisdiction  to  establish 
such  drainage  within  the  territory  and  through  such  land  as 'they 
deem  proper.*'  Where  a  statute  authorizes  the  organization  of  a 
drainage  district  for  the  purpose  of  constructing  an  artificial  ditch, 
such  a  district  cannot  be  organized  for  the  purpose  of  using  a  natural 
stream.  The  requirement  of  an  artificial  ditch  is  jurisdictional.* 
In  establishing  drainage  districts  the  designated  tribunals  derive  their 
jurisdiction  from  the  statute,  and  no  presumption  arises  supporting 
their  action  in  any  particular.*  Similarly,  it  is  generally  required  that 
the  facts  necessary  to  give  the  court  jurisdiction  must  appear  in  the 
petition  to  condemn  the  land  desired  for  the  drain.'  But  if  the  pro- 
ceedings of  drainage  commissioners  are  invalid  for  want  of  jurisdiction 
and  the  thing  wanting  is  not  required  on  constitutional  grounds  and 
might  have  been  dispensed  with  in  the  first  instance,  the  legislature 
may  validate  the  proceedings  by  a  subsequent  curative  statute.* 

20.  Conflict  of  Jurisdiction;  Interest  of  Commissioners;  Change  of 
Venue. — There  is  frequently  conflict  between  different  bodies  claim- 
ing jurisdiction  over  a  particular  drain,  both  as  between  different 
organizations  within  the  same  territory  and  between  authorities  con- 
stituted over  different  sections  of  territory.  These  conflicts  for  the 
most  part  grow  out  of  the  interpretation  of  the  statutes  and  are  empha- 
sized by  implications  sought  to  be  drawn  from  partial  authority 
actually  conferred.  In  such  cases  it  has  been  held  that  drainage 
commissioners  have  no  lawful  authority  to  construct  a  drain  in 
whole  or  in  part  within  the  limits  of  a  municipal  corporation  having 
exclusive  jurisdiction  over  the  subject  of  drains  and  streets  within 
its  limits.  Where,  however,  lands  affected  by  a  proposed  ditch  and 
embraced  in  an  assessment  therefor  are  located  in  different  coun- 
ties jurisdiction  of  the  whole  proceeding  may  be  conferred  on  the 
courts  of  the  county  in  which  the  petition  for  the  construction  of 
the  ditch  is  filed  and  where  part  of  the  lands  to  be  affected  lie.  Con- 
sequently, the  fact  that  swamp  lands  are  located  in  more  than  one 
county  will  not  prevent  the  legislature  from  delegating  authority 
to  establish  a  reclamation  district  to  the  supervisors  of  that  counly 
in  which  the  greater  part  of  the  lands  is  situated.*  In  the  case 
of  a  proposed  drainage  district  extending  into  more  than  one  county, 
the  usual  method  is,  where  the  question  of  establishment  is  deter- 

19.  State  T.  Polk  County,  87  Minn.      Note:  Ann.  Cas.  1915C  18. 
325,  92  N.  W.  216,  60  L.R.A.  161.       3.  Note:  60  LJI.A,  202. 

20.  Note:  60  LJI.A.  172  et  eeq.  4.  Richman  ▼.  Muscatine  County,  77 

1.  People  V.  McDonald,  264  111.  514,  la.  513,  42  N.  W.  422,  14  A.  S.  R. 
106  N.  E.  501,  Ann.  Cas.  1915C  31.  308,  4  L.R.A.  445. 

2.  People  V.  McDonald,  264  HI.  514,  6.  Note:  60  L.R.A.  175  et  seq. 
lOG  N.  E.  501,  Ann.  Cas.  1915C  31. 
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mined  by  a  local  board,  for  tbe  boards  of  the  several  counties  to 
act  jointly.  Where  a  drainage  district  is  established  in  two  coun- 
ties under  the  joint  jurisdiction  of  their  supervisors  the  establi^- 
ment  of  a  subdistrict  therein  is  under  the  same  jurisdiction  though 
it  lies  wholly  within  one  county.  Where  the  question  of  organiza- 
tion is  committed  to  a  court  it  is  usually  provided  that  if  the  dis- 
trict extends  into  more  than  one  county  a  court  of  general  jurisdic- 
tion shall  have  cognizance  of  the  petition.*  It  is  usually  held  that 
a  judge  who  is  a  property  owner  in  a  proposed  drainage  district  is 
disqualified  to  preside  at  a  hearing  on  the  question  of  the  propriety 
of  establishing  it,  though  he  may  perform  the  ministerial  acts  fol- 
lowing an  order  for  its  establishment.  On  the  other  hand,  it  has  been 
held  that  county  commissioners  are  not  disqualified  by  interest  from 
passing  on  a  petition  for  the  establishment  of  a  drainage  ditch.  After 
a  change  of  venue  tbe  jurisdiction  of  all  subsequent  proceedings  is 
in  the  court  of  the  county  to  which  the  venue  is  changed.' 

21.  Description  of  Improvement  and  Lands  to  Be  ^ected. — ^Pro- 
ceedings for  tile  establishment  of  a  drain  are  usually  required  to  des- 
ignate the  plans,  route,  specifications,  estimates,  and  all  othor  mat- 
ters necessary  to  distinguish  the  particular  improvement  contem- 
plated, and  to  give  persons  whose  property  will  be  taken,  or  who  wijl 
be  taxed  for  it,  all  information  which  they  may  require  in  forming 
an  intelligent  judgment  as  to  what  attitude  to  assume  towards  the 
improvement.*  But  the  description  of  a  proposed  drain  in  the  appli- 
cation therefor  is  generally  held  sufficient  where  it  approximately 
indicates  the  route  and  termini.'  Similarly,  where  the  proceeding 
is  initiated  by  a  petition  to  organize  a  drainage  district,  the  lands 
to  be  included  therein  must,  as  a  rule,  be  described.  It  seems  that  in 
one  jurisdiction  the  petition  must  be  accompanied  by  a  map  of  the 
proposed  district,  while  in  another  no  description  of  tbe  lands  to 
be  covered  thereby  is  necessary.  But  the  general  rule  does  not  go 
to  either  of  these  extremes.  It  requires  a  description  sufficient  to 
identify  the  lands  to  be  a£fected,  yet  permits  it  to  be  in  general  terms, 
without  statement  of  exact  acreage.  The  petition  may  describe  the 
territory  to  be  included  as  being  that  embraced  by  a  previously  estab- 
lished district,  though  the  method  is  not  favored.  A  statement  of 
the  names  of  the  owners  of  the  various  tracts  of  land  to  be  included 
in  the  proposed  district  is  sometimes  required,  but  it  is  held  that 
this  requirement  does  not  include  the  statement  of  the  several  par- 
cels of  land  owned  by  each  of  such  persons.  A  general  statement 
of  the  be^nning,  route  and  terminus  of  the  proposed  ditch  is  required 
in  some  jurisdictions,  and  in  one  jurisdiction  a  statement  of  the 

6.  Note:  Ann.  Cas.  1915C  19.  9.  State  ▼.  Polk  Coonty,  87  Minn. 

7.  Note:  Ann.  Cas.  1915C  18.  325,  92  N.  W.  216,  60  LJl.A.  16L 
S.  Note:  60  L.RAi.  183.  Note:  60  L.R.A.  185. 
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manner  and  mode  in  which  the  proposed  district  is  to  be  drained 
must  be  included  in  the  petition.*'  As  summarized  in  a  recent  deci- 
sion, a  petition  to  organize  a  district  of  this  character  should,  either 
in  specific  words  or  by  reference  to  a  map,  set  out  the  description 
of  the  ditch  and  its  branches  and  a  description  of  the  lands  proposed 
to  be  included  in  the  district,  so  that  from  such  description  the  loca- 
tion of  the  ditch  and  branches,  whether  they  are  continuous,  whether 
they  connect  with  the  lands  proposed  to  be  taken  into  the  district, 
and  whether  they  are  located  in  one  or  more  towns,  can  be  readily 
ascertained  from  the  petition.**  And  it  was  declared  that  if  the 
ditch  cannot  be  definitely  located  or  described  in  the  petition  then 
the  lands  on  which  they  are  located  cannot  be  organized  into  a  drain- 
age district.  But  it  has  also  been  held  that  failure  to  describe  cor- 
rectly the  territory  to  be  included  is  not  a  jurisdictional  defect.*' 
Failure  to  observe  a  charter  provision  requiring  a  detailed  estimate 
of  the  cost  of  a  sewer  to  be  obtained  before  proceeding  with  the  work 
renders  the  proceedings  void  and  the  assessment  levied  for  the  sewer 
illegal.  And  an  ordinance  for  the  construction  of  a  sewer  must  pre- 
scribe the  dimensions  and  designate  the  materials  to  be  used.*' 

22.  Choice  of  Route  and  Plan  of  Construction. — Of  course  a  prac- 
ticable route  must  be  chosen,  but  considerable  latitude  of  choice  rests 
with  the  authorities.  The  practicability  of  a  drain,  within  a  statutory 
requirement  thereof,  means,  not  the  best  route,  but  the  construction 
of  a  ditch  having  a  sufficient  fall,  a  proper  course  and  direction,  :.nd 
a  sufficient  outlet  to  drain  the  lands  proposed,  a  drain  which  can  be 
constructed  without  serious  difficulty  and  which  when  constructed  will 
perform  its  proper  office  throughout  its  route.**  The  choice  of  the 
mode  of  drainage  is  also  within  the  legislative  discretion  of  the  duly 
constituted  authorities,  and  the  courts  will  not  interfere  unless  that 
discretion  has  been  abused.*'  Similarly,  it  is  within  the  jurisdiction 
of  a  drain  commissioner  to  determine  what  the  outlet  of  a  drain 
shall  be,  and  whether  or  not  a  proper  outlet  has  been  provided  for 
a  proposed  sewer  is  within  the  discretion  of  the  local  authorities, 
and  the  courts  will  not  interfere  in  the  matter  by  injunction  unless 
such  discretion  has  been  grossly  abused.  Even  the  fact  that  an 
outlet  for  a  sewer  as  provided  in  the  ordinance  will  prove  inade- 
quate has  been  held  insufficient  to  invalidate  the  ordinance  or  defeat 
the  right  to  levy  assessments  for  the  construction  of  the  sewer.*'  Nor- 
mally the  outfall  of  a  sewer  should  be  in  such  a  place  that  sewage 
will  be  rapidly  carried  away  without  danger  to  public  health,  damage 

10.  Note:   Ann.   Cas.  1915C  16  et       14.  Note:  60  L.R.A.  176  et  seq. 
scq.  16.  Zigler  v.  Menges,  121  Ind.  99, 

11.  People  V.  McDonald,  264  lU.  514,  22  N.  E,  782,  16  A.  S.  R.  357. 
106  N.  E.  501,  Ann.  Cas.  1915C  31.       Note:  60  L.R.A.  177. 

12.  Note:  Ann.  Cas.  1915C  16.  16.  Note:  60  L.R.A.  18L 

13.  Note:  60  L.R.A.  184,  186. 
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to  private  lands,  or  interference  with  navigation.*'  Drainage  com- 
missioners in  laying  out  a  ditch  under  the  drainage  law  hav(>  the 
right  to  make  any  variation  from  the  line  thereof  which  they  deem 
proper,  provided  they  do  not  so  far  depart  from  the  line  proposed 
in  the  petition  as  to  make  materially  another  and  a  different  line.*^ 
Likewise,  a  municipal  corporation  has  the  power  to  make  such  minor 
changes  in  the  construction  of  a  sewer  as  are  within  the  general 
scope  of  the  original  plan  and  necessary  to  render  it  effective,  although 
not  provided  for  in  the  ordinance  under  which  the  improvement  is 
constructed.  But  when  legislative  authority  is  given  to  a  munic- 
ipality to  build  a  main  sewer  through  certain  named  streets,  with 
su€h  laterals  as  the  officers  intrusted  with  the  work  deem  necessary 
properly  to  drain  the  territory,  all  to  be  done  according  to  a  certain 
plan,  there  is  no  right  to  abandon  such  plan  and  follow  another 
providing  for  two  main  sewers  instead.  And  a  municipal  corporation 
has  no  power  to  construct  extra  sewers  and  additional  catch  basins 
not  provided  for  in  the  ordinance  under  which  a  sewer  is  constructed, 
although  such  changes  make  the  sewer  more  beneficial  than  the  one 
provided  for;  nor  is  the  assessment  fund  collected  for  such  improve- 
ment chargeable  for  their  cost.  Even  the  cost  of  extending  the  point 
of  discharge  of  a  sewer  out  to  the  middle  of  a  river  by  means  of  an 
iron  pipe  is  not  properly  chargeable  to  the  assessment  fund  for  the 
construction  of  the  sewer  under  an  ordinance  which  does  not  pro- 
vide for  such  extension.*' 

23.  Allegation  of  Benefit;  Signature  to  Petition. — ^It  is  required  in 
a  few  jurisdictions  that  a  petition  to  organize  a  drainage  district 
must  state  that  the  proposed  district  will  be  of  public  benefit,  but 
the  precise  manner  in  which  this  benefit  will  result  need  not  be  pointed 
out.*'  In  one  jurisdiction  proceedings  to  organize  a  drainage  district 
may  be  initiated  by  the  petition  of  a  single  property  owner,*  but 
ordinarily  such  a  petition  must  be  signed  by  a  majority  of  the  prop- 
erty owners  in  the  proposed  district.  To  be  eligible  as  a  property 
owner  to  sign  the  petition  a  person  need  not  hold  lands  by  patent, 
but  a  holding  by  any  evidence  of  title  is  sufficient.  The  "resident 
owners,"  a  majority  of  whom  must  sign  the  petition,  include  all 
owners  resident  in  the  state  and  not  merely  owners  resident  in  the 
proposed  district.  And  where  the  petition  is  required  to  be  signed 
by  five  freeholders  of  the  "township  or  townships"  in  which  the  lands 
to  be  drained  are  situated  it  need  not  be  signed  by  five  from  each 
township.  Mortgagees  are  not  "owners"  who  must  sign.  Corporate 
landowners  are  within  a  statute  allowing  "adult  owners"  to  petition 

17.  Note:  61  L.R.A.  691.  20.  Note:  Ann.  Gas.  1915C  18. 

18.  Note :  60  L.R.A.  187.     See  in-      1.  Mittman  v.  Farmer,  162  la.  364, 
fra,  par.  26.  142  N.  W.  991,  Ann.  Cas.  1915C  1 

19.  Note :  60  L.R.A.  188  et  seq.  and  note. 
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for  the  organization  of  the  district.  Though  the  requisite  number 
sign  the  petition,  unless  there  are  enough  petitioning  landowners 
residing  in  the  district  to  act  as  supervisors  thereof  the  petition  must 
be  denied.  A  petition  may  be  signed  by  an  agent  or  attorney.  Where 
under  a  statute  relating  to  the  establishment  of  drains,  proceedings 
have  reached  such  a  stage  as  to  vest  jurisdiction  in  the  drainage 
commissioners,  such  jurisdiction  cannot  be  divested  by  some  of  the 
signers  withdrawing  their  names  from  the  petition.*  But  it  seems 
that  no  amendment  of  the  original  petition  may  be  made  after  the 
withdrawal  of  enough  signers  to  bring  the  names  below  the  required 
number.*  The  decisions  are  not  in  entire  harmony  as  to  when  such 
names  may  be  withdrawn,  but  none  of  the  cases  deny  the  right  of 
the  signer  of  a  petition  to  withdraw  his  name  therefrom  while  the 
same  is  in  circulation  for  furthw^  signers  and  before  it  has  been 
filed  or  presented  to  the  person  or  body  to  whom  it  is  addressed,* 
and  it  has  been  held  that  signatures  to  a  petition  to  organize  a  drain- 
age district  may  be  withdrawn  at  any  tame  before  action  thereon, 
though  there  is  authority  to  the  contrary.*  None  of  the  cases  recog- 
nize the  right  to  withdraw  from  the  petition  after  it  has  been  finally 
acted  upon  and  the  prayer  thereof  granted.*  It  has  been  held  that 
the  right  of  withdrawal  of  a  petitioner  in  a  drainage  proceeding, 
after  the  filing  of  the  commissioners'  report,  is  subject  to  the  judg- 
ment of  the  court  as  to  its  reasonableness  under  the  circumstances 
and  the  terms  requisite  to  protect  other  parties  concerned  from  being 
unduly  prejudiced.'  Misrepresentations  as  to  a  matter  of  law  made 
by  a  promoter  of  the  proposed  organization  are  not  sufficient  ground 
to  permit  the  withdrawal  of  a  signature  after  the  right  to  withdraw 
at  will  is  lost.*. 

24.  Notice  Generally. — ^Whether  or  not  notice  must  be  given  to 
persons  interested  in  the  construction  of  a  drain  or  sewer  and  a 
hearing  accorded  them,  depends  on  the  character  of  the  improve- 
ment, the  statutory  provisions  on  the  subject,  the  light  in  which  the 
court  views  the  exercise  of  power  by  which  the  improvement  is  made, 
and  the  manner  in  which  the  person  claiming  notice  will  be  affected 
by  the  improvement.  Even  on  the  same  state  of  facts  the  decisions 
in  the  various  jurisdictions  are  not  in  accord.  If  the  statute  makes 
notice  a  prerequisite  to  jurisdiction  over  the  proceeding  it  must  be 
given,  and  failure  to  give  the  statutory  notice  to  parties  interested 
renders  all  subsequent  proceedings  void  as  against  parties  not  waiving 

2.  Sim  V.  Roshalt,  16  N.  D.  77,  U2  LJElJl.(N.S.)  1U5. 

N,  W.  50,  11  L.R.A.(N.S.)  372  and       6.  Note:  Ann.  Cas.  1915C  17. 

note.  •   6.  Notes:UL.R.A.(N.S.)  372;Ann. 

Notes:  60  L.R.A.  173;  Ann.  Cas.  Cas.  1915C  17. 
1915C  17.  7.  Note:  35  L.R.A.(N.S.)  1115. 

3.  Note:  60  L.R.A.  168.  8.  Note:  Ann.  Cas.  1915C  17. 

4.  Notes:  11  L.R.A.(N.S.)  372;  35 
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notice  or  otherwise  estopped.  But  defective  notice  in  a  ditch  pro- 
ceeding will  protect  the  proceeding  from  collateral  attack.  It  is 
generally  held  that  all  that  is  required  in  giving  notice  to  property 
owners  to  be  charged  for  the  cost  of  sewera  and  drains  is  that  the 
notice  shall  be  given  before  the  taxes  shall  have  become  such  a  fixed 
and  permanent  charge  that  the  owners  can  have  no  adequate  remedy 
to  test  their  validity  and  fairness.  The  form  of  notice  to  be  given 
is  a  matter  within  the  legislative  discretion,  and  therefore  a  statute 
authorizing  municipal  corporations  to  construct  sewers  or  drains  and 
assess  the  cost  thereof  upon  property  lying  within  the  district  drained, 
by  service  on  the  owners  thereof  of  consti-uctive  notice  by  publica- 
tion, is  not  unconstitutional  as  without  due  process  of  law.*  Even  in 
cases  in  which  notice  is  necessary  any  subsequent  joinder  in  the 
proceedings  will  constitute  a  waiver,*"  as  where  one  not  notified  joins 
in  a  remonstrance.**  Generally  no  one  is  entitled  to  raise  the  objec- 
tion except  the  party  entitled  to  the  notice,  and  it  has  been  held 
that  proceedings  for  the  construction  of  a  drainage  ditch  cannot  be 
avoided  by  property  owners  properly  served  with  notice  because  one 
owner  of  property  affected  was  not  served.**  But  the  contrary  has 
been  held  as  to  proceedings  to  organize  a  drainage  district**  In  the 
establishment  of  a  drainage  district,  the  matter  as  to  which  the  prop- 
erty owner  is  entitled  to  notice  is  that  his  land  is  included  within 
the  body  or  district  of  land  that  is  to  be  subject  to  general  assess- 
ment for  such  improvement.**  Notice  in  some  form  to  landowners 
to  be  affected  by  the  formation  of  a  drainage  district  is  essential 
and  is  almost  universally  provided  by  the  statutes,  such  provisions 
being  held  to  be  mandatory  and  jurisdictional.  The  requirement 
of  notice  may  be  read  into  the  statute,  providing  for  the  formation 
of  a  district.  But  the  signing  of  the  petition  by  a  landowner  is 
an  appearance  which  puts  him  in  court  for  the  purpose  of  all  subse- 
quent proceedings.  So  a  failure  to  give  proper  notice  to  nonresi- 
dent owners  does  not  invalidate  the  proceeding  if  they  afterwards 
have  full  notice  and  make  no  objection.  The  presumption  in  favor 
of  the  regularity  of  official  proceedings  puts  the  burden  on  a  land- 
owner who  claims  that  proper  notice  of  the  proceedings  has  not  been 
given.  The  sufficiency  of  the  notice  is  governed  by  the  law  in  force 
at  the  time  the  notice  is  given,  not  that  obtaining  when  the  petition 
is  filed-*'  The  notice  need  not  be  personal,  and  notice  by  publica- 
tion is  ordinarily  authorized  by  the  statutes  and  is  held  to  be  suffi- 

9.  Note:  60  L.B.A.  209  et  seq.  427,  104  N.  W.  506,  1  L.R.A.(N.S.) 

10.  Ross  V,  Wright  County,  128  la.  431. 

427,  104  N.  W.  506,  1  L.R.A.(N.S.)  13.  Notes:  60  L.R.A.  171;  Ann.  Cas. 

431.  1915C  17. 

11.  Note:  60  LJl.A.  217.  14.  Note:  60  L.R.A.  214. 

12.  Ross  V.  Wright  County,  128  la.  15.  Note :  Ann.  Cas.  1915C  17. 
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cient.**  The  same  is  held  of  drainage  proceedings  generally,  on  the 
ground  that  they  are  in  rem.*'  The  paper  in  which  the  notice  has 
been  published  will  be  presumed,  in  support  of  the  .order  establishing 
the  district,  to  be  one  of  general  circulation.**  When  proceedings 
for  the  construction  of  a  drainage  ditch  have  been  started,  but  are 
defective  because  of  the  invalidity  of  the  statute  under  which  they 
were  instituted,  for  failure  to  provide  for  notice,  they  may  be  vali- 
dated by  a  statute  correcting  this  defect  in  the  absence  of  any  con- 
stitutional prohibition  of  retroactive  laws.  Under  the  fundamental 
rule  that  no  person's  property  can  be  taken  from  him  by  a  court 
or  other  tribunal  without  notice  and  an  opportunity  to  be  heard,** 
wh«re  a  right  of  way  is  to  be  acquired  by  eminent  domain  the  prop- 
erty owner  must  be  given  notice  and  an  opportunity  to  be  heard.*" 

25.  Right  of  Taxpayers  to  Kotice. — If  the  theory  which  is  grad- 
ually extending  among  the  courts  is  correct,  that  the  making  of 
necessary  improvements  is  a  governmental  function  to  be  exercised 
when  the  public  good  requires  it,  and  that  the  individual,  by  becora 
ing  a  member  of  the  state,  agrees  to  bear  his  share  of  the  expenses, 
and  cannot  defeat  projects  which  are  for  the  public  good,  it  would 
seem  that  in  the  absence  of  statute  the  consultation  of  taxpayers  on 
the  question  of  the  establishment  of  drains  is  a  matter  of  grace  rather 
than  of  right.  But  many  courts  do  not  accept  this  doctrine.  In  the 
case,  of  sewer  assessments  made  at  a  uniform  rate  according  to  area  the 
weight  of  authority  is  that  notice  is  not  necessary,  but  if  the  assessment 
is  to  be  according  to  benefits,  or  a  different  rate  is  to  obtain  in  different 
parts  of  the  district,  the  taxpayer  is  entitied  to  a  hearing.  In  case  of 
farm  drainage,  where  the  assessment  cannot  be  by  uniform  rule,  notice 
and  an  opportunity  to  be  heard  must  generally  be  given.* 

26.  Report  of  Viewers  and"  Engineer, — On  a  preliminary  determi- 
nation in  favor  of  the  petitioners  for  the  establishment  of  a  drain- 
age district,  the  statutes  ordinarily  provide  for  the  appointment  of 
viewers  or  commissioners  to  inspect  the  territory,  formulate  plana 
for  the  proposed  drainage,  and  estimate  and  apportion  the  cost.  Some- 
times the  determination  in  favor  of  the  establishment  of  a  drainage 
district  is  followed  by  a  reference  to  an  engineer  whose  report  is  the 
basis  of  all  subsequent  proceedings.  The  petition  may  designate  the 
course  of  the  ditch,  but  such  designation  is  not  conclusive  as  to  the 
plan  of  drainage,  though  the  statute  may  prohibit  material  changes 
in  that  respect*  Minor  defects  in  a  first  survey  may  be  cured  by  a 
subsequent  survey,  and  if  the  final  report  of  the  commissioners  and 

16.  Note:  Ann.  Cas.  1915C  17.  See  19.  Ross  v.  Wright  Connty,  128  la. 
also  Barnes  v.  Missouri  Valley  Const.  427,  104  N.  W.  506,  1  L.R.A.(N.S.) 
Co.,  257  Mo.  175, 165  S.W,  723,  Ann.   431. 

Cas.  1915C  34.  20.  Note:  60  L.R.A.  209. 

17.  Note:  60  L.R.A.  215.  1.  Note:  60  L.R.A.  209  et  seq. 

18.  Note:  Ann.  Cas.  1915C  17.  2.  Note:  Ann.  Cas.  1915C  19. 
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engineer  is  correct  the  judgment  entered  can  be  amended  nunc  pro 
tunc* 

27.  Findings. — On  the  hearing  of  the  petition  there  must  be  a 
finding  of  benefit  to  result  from  the  establishment  of  the  proposed 
drain,  since  that  is  the  fact  by  which  the  organization  of  the  dis- 
trict is  sustained.  So  also  an  affirmative  finding  that  the  petition 
is  signed  by  the  requisite  number  of  the  landowners  and  tiiat  the 
proposed  drain  is  necessary  or  useful  is  an  absolute  requisite.  It 
is  immaterial,  however,  that  the  finding  of  benefit  from  the  estab- 
lishment of  the  district  is  in  the  past  instead  of  the  future  tense. 
And  while  the  findings  should  state  that  all  lands  which  will  be 
benefited  or  damaged  are  included  in  the  district,  the  failure  to 
do  so  is  not  a  jurisdictional  defect.  So  the  failure  of  a  conunissioner's 
report  to  state  the  aggregate  area  of  the  proposed  district  is  imma- 
terial if  the  area  of  each  tract  therein  is  given.  No  lands  can  be 
added  to  those  described  in  the  petition,  but  the  petition  is  subject 
to  amendment  in  this  respect.*  Where  the  legislature  has  declared 
that  the  drainage  of  wet  lands  is  a  matter  of  pubUc  benefit,  nothing 
is  left  to  the  local  tribunals  beyond  the  duty  of  determining  whether 
a  particular  ditch  will  be  of  public  utility.*  An  order  establishing 
a  district,  however,  cannot  be  amended  nunc  pro  tunc  at  a  subse- 
quent term  of  court  when  there  is  nothing  in  the  record  to  amend 
by.  A  finding  that  the  petition  was  signed  by  the  requisite  number 
of  landowners  is  not  conclusive  where  it  appears  that  several  peti- 
tioners were  erroneously  refused  leave  to  withdraw  their  signatures. 
The  failure  of  a  county  auditor  to  keep  a  record  of  the  proceedings 
in  a  separate  record  book  as  required  by  statute  does  not  invalidate 
the  proceedings.* 

28.  Remonstrances. — In  one  jurisdiction  where  proceedings  may 
be  initiated  by  the  petition  of  a  minority  a  remonstnmce  by  two- 
thirds  of  the  resident  owners  necessitates  the  dismissal  of  the  petition. 
Where  such  a  number  does  not  sign  the  remonstrance  it  is  regarded 
as  a  pleading  in  opposition  to  the  petition.  The  more  common  prac- 
tice, however,  is  to  permit  all  persons  affected  by  the  proposed  dis- 
trict to  appear  and  contest  the  petition  without  a  formal  remonstrance. 
While  a  petitioner  for  the  organization  of  the  district  is  not  entitled 
thereafter  to  object  to  its  formation,  he  may  file  objections  based 
on  the  lack  of  benefits  to  him.'  Signers  of  a  remonstrance  cannot 
withdraw  their  names  after  the  time  for  filing  has  elapsed,  so  as  to 
rob  the  remonstrance  of  its  efficacy.*    The  findings  of  the  jury  on  a 

3.  Barnes  ▼.  Missonri  Valley  Const.  6.  Note:  Ann.  Gas.  1915C  21.  See 
Co.,  257  Mo.  175, 165  S.  W.  723,  Ann.  infra,  par.  30,  as  to  conclusiveness  of 
Cas.  1915C  34.  finding  on  appeal. 

4.  Note:  Ann.  Cas,  1915C  2L  7.  Note:  Ann.  Cas.  191SC  17. 
6.  Zigler  t.  Mei«es,  121  Ind.  99,  22      8.  Note:  60  LJI.A.  218. 

N.  E.  782, 16  A.  S.  E.  857, 
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remonstrance  need  not  specifically  describe  the  lands  which  the  ditcb 
will  drain,  but  must  describe  with  reasonable  certainty  the  lands  to 
be  assessed.' 

29.  Judicial  Supervision  Generally. — ^It  has  been  held  that  whether 
a  proposed  drainage  ditch  will  be  conducive  to  the  public  health, 
convenience,  or  welfare,  and  whether  the  route  is  practicable,  are 
questions  of  governmental  or  administrative  policy,  and  are  not  of 
judicial  cognizance,  and  hence  jurisdiction  over  them  by  appeal  or 
otherwise  cannot  be  conferred  upon  the  courts  by  statute."  The  stat- 
utes-of  some  jurisdictions,  however,  provide,  as  part  of  the  procedure, 
for  a  judicial  decision  as  to  the  existence  of  a  public  necessity  therefor 
or  of  probable  benefits  to  be  derived  therefrom.  Such  statutes  are 
usually  held  net  to  be  an  invalid  delegation  of  legislative  power  to  the 
judiciary.**  And  it  is  generally  held  that  it  is  proper  to  commit 
to  the  judiciary  the  supervision  of  such  proceedings  if  the  actual 
details  of  the  work  are  in  the  hands  of  political  officers  and  the  duty 
of  the  court  is  merely  to  guard  the  legal  rights  of  the  parties.  Accord- 
ing to  the  majority  view  a  drainage  act  does  not  vest  legislative  and 
executive  powers  in  thfe  court,  because  the  commissioners  upon  whom 
such  duties  are  imposed  are  appointed  by  the  court,  report  to,  and 
are  liable  to  removal  by  the  court  It  is  held  that  this  does  not 
render  them  mere  agents  of  the  court,  nor  impose  upon  it  the  duties 
discharged  by  them,  so  as  to  render  the  act  unconstitutional.  Even 
the  fact  that  the  court  determines  whether  the  proposed  work  shall 
be  undertaken  and  that  such  judicial  determination  is  the  founda- 
tion of  the  assessment  made  by  the  commissioners  upon  the  land 
benefited  by  a  drainage  system,  cannot  be  said  to  be  a  direct  exercise 
by  the  court  of  the  power  of  taxation  which  will  render  void  the  act 
providing  for  such  drainage  system."  But  the  courts  nevertheless 
recognize  the  legislative  character  of  the  questions  involved  when 
such  questions  are  presented  on  appeal.**  There  is  very  little  hope 
of  success  in  attempting  to  induce  a  court  to  review  the  doings 
of  drainage  officers  on  collateral  attack.*^  It  has  been  held  that 
the  fact  that  a  proposed  sewer  will  be  of  insufficient  size  is  not 
ground  for  an  injunction.*'  Nor  will  the  court  in  a  suit  for 
injunction  receive  evidence  tending  to  show  (hat  the  proposed  ditch 
will  injure  the  plaintiff's  lands.*'     Nor  is  the  determination   of 

9.  Zigler  v.  Menges,  121  Ind.  99,  22  fra,  par.  30,  as  to  appeal,  aud  infra, 
N.  E.  782, 16  A.  S.  R.  357.  par.   37,   aa   to    collateral    attack    on 

10.  Tyson  v.  Washington  County,  78   organization  of  drainage  districts  and 
Neb.  211,  110  N.  W.  634,  12  L.R.A.   as  to  quo  warranto. 

(N.S.)  350.  15.  Americus  v.   Eldridge,  64   Qa. 

11.  Note:  Ann.  Cas.  1915C  10.         524,  37  Am.  Rep.  89. 

12.  Note:  60  L.R.A.  174.  16.  Barnes  v.  Missouri  Valley  Const. 
18.  See  infra,  par.  30.                      Co.,  257  Mo.  175, 165  8.  W.  723, , 
14.  Note:  60  L.R.A.  225.     See  in-   Cas.  1915C  34. 
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the  commissioner  on  the  question  of  public  utility  open  in  such 
a  suit.*' 

30.  Appeal  and  Error. — Certiorari  lies  to  review  alleged  jurisdic- 
tional defects  in  the  establishment  of  a  drainage  district.  And  it  is 
competent  for  the  legislature  to  create  an  appeal  board  to  hear  appeals 
from  the  establishment  of  a  drainage  district,  or  the  right  of  appeal 
may  be  wholly  denied.  So  it  is  a  matter  of  legislative  discretion 
whether  the  appeal  shall  be  tried  de  novo  or  whether  a  jury  trial 
may  be  had.**  Many  of  the  statutes  contain  provisions  for  review 
of  some  portion,  at  least,  of  the  drainage  proceedings  by  direct  appeal 
to  the  courts,  and  some  of  the  courts  find  authority  for  the  appeal 
under  general  statutes.  Generally  the  court  and  jury  succeed  to  all 
the  substantial  duties  of  the  local  authorities,  so  that  matters  stand 
for  trial  de  novo.  The  method  pointed  out  by  the  statute  for  direct 
review  must  be  followed  or  the  defects  must  be  such  as  to  destroy 
the  prpceedings  completely,  to  receive  aid  from  the  court.*'  If  an 
appeal  is  allowed  by  the  statute  the  regularity  of  the  proceedings  for 
the  formation  of  a  drainage  district  cannot  be  questioned  by  one  who 
does  not  avail  himself  of  the  right  to  appeal.  Thus  the  sufficiency  of 
the  number  of  signers  to  the  petition  must  be  raised  by  appeal  from, 
.the  order  establishing  the  district  and  cannot  be  subsequently  urged. 
An  appeal  is  ordinarily  allowed  only  from  orders  having  some  meas- 
ure of  finality.  Under  this  rule  an  order  appointing  commissioners  to 
view  the  proposed  district  is  not  appealable.  It  lies,  however,  from  an 
order  confirming  a  preliminary  report  of  commissioners,  from  an  order 
dismissing  the  petition,,  and  from  an  order  refusing  on  the  merits  to 
confirm  a  report  establishing  the  district  though  the  order  does  not  dis- 
miss the  petition.  It  has  been  held  that  a  failure  to  observe  any  of  the 
essential  requirements  of  the  statute  as  to  the  taking  of  an  appeal 
is  fatal.  Elsewhere,  however,  it  has  been  held  that  a  statute  relat- 
ing to  appeals  is  to  be  liberally  construed  and  that  a  failure  to  comply 
with  a  requirement  thereof  as  to  the  filing  of  a  petition  may  be 
excused.  Petitioners  for  the  ditch  are  competent  sureties  on  an  appeal 
bond.**  The  questions  open  on  appeal  are  entirely  governed  by  the 
statute.*  Where  the  proceieding  is  not  tried  de  novo  objections  not 
presented  below  cannot  be  considered.  And,  generally,  by  reason 
of  the  legislative  character  of  the  proceedings,  the  court  will  not 
interfere  on  the  question  of  benefits  from  the  improvement  or  the 
question  of  the  propriety  of  establishing  a  drainage  district.  The 
burden  of  showing  such  impropriety  and  of  maintaining  specific 
objections  is  upon  the  party  interposing  them,  and  the  court  will 

17.  Note:  60  L.R.A.  194.  20.  Note:  Ann.  Caa.  1915C  23  «( 

18.  Note:  Ann.  Cas.  1915C  23  et  seq. 

seq.  1.  Note:  60  L.BJL  234. 

19.  Note:  60  L.R.A.  224  et  (eq.  i 
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disturb  the  conclusions  of  the  lower  tribunal  only  where  they  are 
clearly  and  manifestly  wrong,  as  distinguished  from  being  merely 
contrary  to  the  preponderance  of  the  evidence.*  Sometimes  the  stat- 
ute prescribes  specifically  the  scope  of  the  review  allowed  on  appeal, 
and  the  only  remedy  for  matters  outside  those  allowed  by  the  stat- 
ute to  be  reviewed  on  appeal  is  by  certiorari.  While  it  has  been 
held  that  the  fraudulent  inclusion  in  a  district  of  lands  not  benefited 
thereby  may  be  corrected  on  appeal,  it  has  also  been  held  that  the 
inclusion  of  such  lands  is  not  ground  for  setting  aside  an  order 
organizing  a  district.  There  is  conflict  as  to  whether  the  court  on 
appeal  has  the  right  to  establish  a  district  different  from  that  estab- 
lished below,  it  being  held  on  the  one  hand  that  the  court  can  only 
afl&rm  or  reverse  and  on  the  other  that  lands  may  be  added  to  the 
district  established  by  the  commissioners.  As  to  proceedings  after 
a  reversal  it  has  been  said  that  if  a  petition  is  filed  in  a  court  of 
limited  jurisdiction  and  a  trial  is  had  thereon,  but  on  account  of 
irregularities  the  judgment  is  set  aside  and  the  service  quashed,  the 
same  petition  may  be  considered  for  jurisdictional  purposes  in  order 
to  issue  an  alias  summons.* 

Drainage  Districts 

31.  Power  to  Create;  Procedure. — The  power  to  organize  drtunage 
districts  is  referable  to  the  same  source  as  the  drainage  power  gener- 
ally.* These  sources  are  discussed  elsewhere  in  this  article,  and  need 
not  further  be  adverted  to  here.  Nor  is  a  separate  treatment  of  the 
procedure  for  the  organization  of  such  districts  deemed  advisable,  in 
view  of  the  common  applicability  of  the  same  general  rules  and  prin- 
ciples thereto  and  to  other  modes  of  establishing  drains.*  It  is  well 
settled  that  the  legislative  authority  to  provide  for  the  drainage  and 
reclamation  of  swamp  lands  and  the  prevention  of  floods  may  be 
exercised  by  the  creation  of  local  drainage  districts  and  the  delega- 
tion to  such  districts  of  the  power  to  inaugurate  and  control  systems 
of  drainage  and  reclamation  within  their  boundaries,  and  to  assess 
the  cost  of  the  same  against  the  property  benefited  thereby.  The 
organization  of  a  drainage  district  does  not  infringe  a  constitutional 
provision  that  the  "fiscal  affairs"  of  a  county  shall  be  administered 
by  county  commissioners.* 

32.  Constitutional  Requisites. — ^As  a  general  rule  the  drainage  of 
land  by  means  of  the  organization  of  drainage  districts  under  con- 
stitutional authority  is  not  a  mere  private  benefit  to  aid  in  which 

a.  Mittman  v.  Farmer,  162  la.  364,  6.  See  supra,  par.  5,  as  to  soorm 
142  N.  W.  991,  Ann.  Cas.  1915C  1  and  of  drainage  power;  par.  17  rt  Boq., 
note.  as  to  modes  of  establishment  and  pro- 

S.  Note:  Ann.  Cas,  1915C  24  et  seq.    cedure. 

4.  Note:  Ann.  Cas.  1915C  11.  6.  Note:  Ann.  Cas.  1915C  9  et  sea. 
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public  property  cannot  be  appropriated.'  Even  requiring  citizens  to 
become  members  of  drainage  districts,  and  against  their  wills  to  share 
the  expense  of  drainage,  does  not  make  the  law  unconstitutional.^ 
If  the  citizen  is  given  his  day  in  court  before  his  land  is  included 
in  the  district  he  cannot  complain  that  he  is  being  deprived  of  his 
property  without  due  process  of  law.*  He  is  considered  as  having 
had  his  day  in  court  although  there  is  no  provision  for  a  judicisJ 
review  of  the  decision  of  the  action  of  the  local  authorities,  and  a 
landowner  is  not  entitled  even  to  a  hearing  upon  the  question  whether 
or  not  his  land  shall  be  included  in  a  district  which  shall  bear  the 
cost  of  a  drainage  improvement,  if  provision  is  made  for  a  hearing  as 
to  the  assessment."  A  statute  giying  an  appeal  from  the  decision  of 
the  drainage  commissioners  as  to  all  material  questions  except  the 
necessity  of  drainage  to  promote  the  public  health  and  welfare  is  not 
void  as  depriving  one  of  his  property  without  due  process  of  law.*^ 
The  right  of  trial  by  jury  does  not  necessarily  extend  to  proceedings 
for  the  organization  of  drainage  districts.**  But  lands  taken  or  dam- 
aged by  a  drainage  district  for.its  purposes  are  taken  or  damaged  for  a 
public  use,  and  compensation  must  be  made  therefor.**  As  in  cases 
of  other  modes  of  exercising  the  drainage  power,  the  organization  of 
a  drainage  district  must  be  for  a  public  benefit.**  Statutes  for  the 
creation  of  drainage  districts  to  be  constitutional  must  provide  for 
such  drainage  only  as  shall  be  of  general  public  benefit.**  But  a 
provision  in  a  drainage  law  authorizing  only  the  owners  of  lands 
which  will  be  benefited  by  drainage  to  institute  proceedings  for  the 
establishment  of  a  ditch  does  not  make  the  ditch  one  intended  only 
for  private  benefit  so  as  to  render  the  law  unconstitutional,  where 
the  statute  requires  the  petition  to  state  and  the  commissionere  to 
find  that  the  public  health  will  be  improved  or  the  public  highways 
will  be  benefited  or  the  ditch  will  be  of  public  utility.**  The  legisla- 
ture may  declare  that  drainage  is  a  public  purpose  for  which  land 
may  be  xjondemned,  but  must  not  specify  particular  localities  as  bene- 

7.  Hefiher  v.  Cass  &  Morgan  Coun-       Note:  60  L.R.A.  194. 

ties,  193  111.  439,  62  N.  E.  201,  58  12.  Sisson  v.  Buena  Vista  County, 

L.R.A.  353.  128  la.  442,  104  N.  W.  454,  70  LJl.A. 

8.  Mound  City  Land,  etc.,  Co.  ▼.  440;  Mound  City  Land,  etc.,  Co.  v. 
Miller,  170  Mo.  240,  70  S.  W.  721,  Miller,  170  Mo.  240,  70  S.  W.  721, 
94  A.  8.  R.  727,  60  L.R.A.  190,  94  A.  S.  R.  727,  60  L.R.A.  190. 

Note:  Ann.  Caa.  1915C  15.  13.  Bradbury  v,  Vandalia  Levee  & 

9.  Mound  City  Land,  etc.,  Co.  ▼.  Drainagte  Dist.,  236  HI.  36,  86  N.  E. 
Miller,  170  Mo.  240,  70  S.  W.  721,  94  163,  15  Ann.  Cas.  904,  19  LJl.A. 
A.  S.  R.  727,  60  L.R.A.  190.  (N.S.)  991. 

10.  Ross  V.  Wright  County,  128  la.       14.  See  supra,  par.  8  et  seq. 

427,  104  N.  W.  506,  1  L.R.A.(N.S)  15.  State  v.   Rockford,  102  Minn. 

431.  442,  114  N.  W.  244,  120  A.  S.  B.  640. 

11.  State  V.  Stewart,  74  Wia.  620,  43  Note:  60  L.R.A.  168  et  seq. 
N.  W.  947,  6  L.R.A.  394.  16.  Note:  60  L.R.A.  167. 
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fited  and  thereby  encroach  on  the  judicial  province.*'  A  general 
drainage  act  which  gives  to  a  board  of  commissioners  full  discretion 
and  power  to  determine  the  necessity  for  the  drainage  of  any  particu- 
lar section  of  the  state,  the  creation  and  organization  of  drainage 
districts,  and  to  provide  ways  and  means  for  the  accomplishment  of 
the  purpose,  has  been  declared  void  as  an  unconstitutional  del^ation 
to  executive  officers  of  solely  legislative  powers.**  It  has  been  held 
that  the  statute  authorizing  the  district  need  not  recite  that  it  will  be 
a  public  benefit,  such  benefit  being  presumed.  It  is  also  held  that 
a  local  benefit  is  sufficient.** 

33.  Nature  of  Drainage  Districts. — ^A  drainage  district  is  gener- 
ally deemed  to  be  a  form  of  governmental  corporation  with  very 
limited  powers.**  Its  exact  status  is  ordinarily  more  or  less  an  aca- 
demic question,  and  no  particular  effort  seems  to  have  been  made 
to  define  it  with  precision,  but  it  is  usually  said  that  such  a  district 
is  a  public  or  quasi-public  corporation.*  It  is  sometimes  called  a 
municipal  corporation.*  Certainly  it  is  not  a  private  corporation, 
and  generally  it  is  considered  to  be  a  political  subdivision  of  the  state,' 
acting  as  the  agent  thereof,  to  which  certain  powers  and  duties  of  a 
public  nature  have  been  delegated  but  which  can  exercise  only  such 
corporate  functions  as  the  statute  has  expressly  conferred  upon  it.* 

17.  Note:  Ann.  Cas.  1915C  14.  Cas.   264,  26   L.R.A.(N.S.)    973  and 

18.  Note:  60  L.R.A.  194,  note;   Tyson  v.   Washington  County, 

19.  Note:  Ann.  Cas.  1915C  13.    See  78  Neb.  211, 110  N.  W.  634, 12  L.R.A. 
infra,  par.  34,  as  to  boundaries.  (N.S.)    350. 

20.  Board  of  Improvement  V.  More-       Notes:   10  L.R.A.   285;   56  LJEt.A. 
land,  94  Ark.  380,  127  S.  W.  469,  21  921;  60  L.R.A.  169  et  seq. 

Ajin.  Cas.  957  and  note;  Ferbrache  v.  1.  Drainage  Com'rs  of  Washington 
Sonner  County  Drainage  Dist.  No.  5,  County  Dist.  No.  4  v.  Eastern  Home, 
i3  Idaho  85,  128  Pac.  553,  Ann.  Cas.  etc.,  Ass'n,  165  N.  C.  697,  81  8.  E. 
1915C  43,  44  L.R.A.(N.S.)  538;  El-  947,  Ann.  Cas.  1915C  40, 
more  v.  Drainage  Com'rs,  135  111.  269,  Note:  Ann.  Cas.  1915C  13. 
25  N.  E.  1010,  25  A.  S.  R.  363;  Hefl-  2.  Barnes  v.  Missouri  Valley  Const, 
aer  v.  Cass  &  Moi^an  Counties,  193  Co.,  257  Mo.  175, 165  S.  W.  723,  Ann. 
111.  439,  62  N.  E.  201,  68  L.R.A.  353  Cas.  1915C  34. 

»nd  note;  Bradbury  V.  Vandalia  Levee,  3.  Board  of  Imp.  of  Sewer  Dist. 
etc.,  Dist.,  236  lU.  36,  86  N.  E.  163, 15  No.  2  v.  Moreland,  94  Ark.  380,  127 
Ann.  Cas.  904,  19  L.R.A.(N.S.)  991;  S.  W,  469,  21  Ann.  Cas.  957;  Fer- 
Sisson  V.  Buena  Vista  County,  128  la.  brache  v.  Bonner  County  Drainage 
442,  104  N.  W.  454,  70  L.R.A.  440;  Dist.  No.  5,  23  Idaho  85,  128  Pae. 
State  V.  Monahan,  72  Kan.  492,  84  553,  44  L.R.A.(N.S.)  538;  Elmore  v. 
Pac.  130,  115  A.  8.  R.  224,  7  Ann.  Drainage  Com'rs,  135  lU.  269,  25  N. 
Cas.  061;  State  v.  Rockford,  102  Minn.  E.  1010,  25  A.  S.  B.  363;  Mound  Citv 
442, 114  N.  W.  244, 120  A.  S.  R.  640;  Land,  etc.,  Co.  v.  Miller,  170  Mo.  240, 
Mound  Citv  Land,  etc.,  Co.  v.  Miller,  70  S.  W.  721,  94  A.  S.  R.  727,  60 
170  Mo.  240,  70  8.  W.  721,  94  A.  S.  L.R.A.  190. 
B.  727,  60  L.R.A.  190;  State  v.  BUey,  Note:  15  Ann.  Cas.  909. 
203  Mo.  17l\  :i01  S.  W.  567, 12  L.E.A.  4.  Board  of  Imp.  of  Sewer  Dist.  No. 
(N.S.)  9(W;  txaings  Sugar  Co.  v.  Fish,  2  v.  Moreland,  94  Ark.  380, 127  S.  W. 
40  Mont.  2iSb,  \v6  Pac.  565,  20  Ann.  469,  21  Ann.  Cas.  057  and  note;  Fsr* 
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In  two  federal  cases  construing  the  Missouri  statute  a  drainage 
district  has  been  said  not  to  be  a  public  corporation.  A  different 
view  of  the  statute  has  been  taken,  however,  by  the  supreme  court 
of  Missouri.  In  a  number  of  California  cases  it  has  been  said  that 
a  drainage  district  is  a  public  corporation.  On  the  other  hand  it 
has  been  declared  that  a  drainage  district  is  not  a  corporation  at  all, 
but  a  mere  governmental  agency  for  the  administration  of  a  legisla- 
tive power.  For  this  reason  it  has  been  held  that  a  drainage  district 
may  be  created  by  special  act  or  by  legislative  recognition.  And  on 
the  same  principle  it  has  been  held  that  a  constitutional  grant  of 
power  to  tiie  legislature  to  organize  various  specified  municipal  and 
quasi-municipal  corporations  not  including  drainage  districts  does 
not  preclude  the  authorization  of  such  districts.  So  town  officers 
performing  duties  imposed  on  them  by  the  drainage  law  in  connec- 
tion with  the  administration  of  a  drainage  district  act  as  representa- 
tives of  the  state  and  not  of  the  town.*  It  has  also  been  held  that 
when  the  sole  object  of  the  creation  of  a  drainage  district  is  the 
improvement  of  the  lands  within  its  bounds  the  district  is  not  such 
a  governmental  agency  as  is  authorized  to  exercise  the  police  power 
of  the  state  by  taking  or  damaging  private  property  without  making 
compensation  therefor.* 

34.  Boundaries  Genertllly. — ^Provisions  for  rural  drainage  should 
be  construed  more  strictly  than  those  for  sewers  in  cities.  There  is 
not  the  public  necessity  for  them,  and  there  is  greater  temptation 
to  provide  the  drainage  for  the  benefit  of  private  individuals.  So 
the  limits  of  a  drainage  district  empowered  to  levy  a  property  tax 
which  must  be  voted  for  must  be  fixed  with  certainty  and  precision, 
a  failure  in  this  regard  rendering  the  organization  of  the  district 
invalid.'  If  the  legislature  seeks  to  create  directly  a  drainage  dis- 
trict instead  of  delegating  the  power,  it  must  define  the  boundaries 
of  the  district  with  certainty.  Only  lands  which  will  derive  some 
measure  of  benefit  from  the  proposed  system  of  drainage  may  be 
included  in  a  drainage  district.  A  prerequisite  to  the  inclusion  of 
any  tract  of  land  in  the  district  proposed  is  probable  benefit  from 
the  improvement.  If,  owing  to  its  location,  the  construction  of  a 
ditch  will  not  drain  the  land  any  more  or  other  than  is  done 
by  the  existing  swale  or  swamp,  nor  render  it  more  accessible,  nor 
affect  its  immediate  surroundings,  then  it  is  not  benefited,   even 

brache  v.  Bonner  County  Drainage  6.  Bradbury  v.  Vandalia  Levee  & 
Dist.  No.  5,  23  Idaho  85, 128  Pac.  553,  Drainage  Dist.,  236  HI.  36,  86  N.  E. 
Ann.  Cas.  1915C  43,  44  L.R.A.(N.S.)  163,  15  Ann.  Cas.  904,  19  L.R.A. 
538;  Elmore  v.  Drainage  Com'ra,  135  (N.S.)  991;  People  v.  Chicago,  etc.,  R. 
Bl.  269,  25  N.  E.  1010,  25  A.  S.  R.  Co.,  262  111.  492, 104  N.  E.  831,  L.R.A. 
363  1915B  486. 

b!  Note:  Ann.  Gas.  1915G  13  et  seq.       7.  Note:  60  L.R.A.  229. 
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though  the  ditch  may  carry  off  the  water.  Whether  particular  lands 
will  receive  any  benefit  from  the  establishment  of  the  district  is  a 
question  of  fact,  and  the  finding  of  the  proper  tribunal  thereon  will 
not  be  set  aside  if  it  has  any  support  in  the  evidence.  The  mere 
fact  that  lands  included  in  the  district  are  above  overflow  is  not  con- 
clusive that  they  receive  no  benefit.*  Nor  is  the  legality  of  the  dis- 
trict affected  by  mere  inequality  of  benefits  to  the  several  tracts  of 
land' within  the  district.*  The  fact  that  the  lands  may  be  situated 
in  more  than  one  county  cannot  affect  the  power  of  the  state  to 
delegate  authority  for  the  establishment  of  a  reclamation  district 
to  the  supervisors  of  the  county  containing  the  greater  part  of  the 
lands.  Such  authority  may  be  lodged  in  any  board  or  tribunal  that 
the  legislature  may  designate.*"  The  district  need  not  include  all 
lands  remotely  benefited  by  the  project.**  Conversely,  only  territory 
so  situated  as  to  be  susceptible  of  being  drained  by  one  system  can 
be  included  in  a  single  district.  And  it  has  been  held  that  lands  on 
two  distinct  slopes  cannot  be  included  in  a  single  district.  But  it 
has  been  held  that  a  single  district  may  be  so  organized  as  to  include 
land  on  both  sides  of  a  natural  watershed,  involving  drainage  in  two 
directions,  and  that  a  district  may  include  lands  requiring  several 
detached  drains,  if  all  are  part  of  one  system.  A  railroad  right  of 
way  and  depot  grounds  ctmnot  be  included.  Proceedings  under  a 
statute  authorizing  owners  of  riparian  lands  to  unite  in  cleaning  and 
straightening  a  creek  are  no  bar  to  the  organization  of  a  drainage 
district  including  such  creek.  It  has  been  held  that  a  drainage  dis- 
trict may  be  organized  which  includes  land  within  the  limits  of  an 
incorporated  municipality,  but  that  it  cannot  include  a  stream  within 
the  limits  of  a  municipality  which  the  municipality  has  utilized  for 
its  own  drainage  purposes." 

35.  Conflict  of  Boundaries. — A  drainage  district  may  be  estab- 
lished to  cover  exactly  the  same  territory  as  a  previously  established 
district,  the  earlier  drains  having  proved  insufficient.  Similarly,  a 
district  may  be  organized  in  territory  previously  occupied  by  a  dis- 
trict which  has  lost  its  existence  by  failure  to  reorganize  as  required 
by  a  statute.**  Or  a  subdistrict  may  be  organized  within  the  limits 
of  an  established  drainage  district  to  meet  the  peculiar  needs  of  a 
portion  of  the  district.**  In  such  a  case  there  is  no  conflict  between 
the  two  districts,  and  the  purposes  of  the  smaller  district  are  •ancillary 
to  the  larger.    Even  if  the  districts  were  deemed  to  be  municipal 

8.  Note:  Ann.  Cas.  1915C  13  et  seq.       12.  Note:   Ann.   Cas.  1915C  15  et 

9.  Mittman  v.  Farmer,  162  la.  364,  seq. 

142  N.  W.  991,  Ann.  Cas.  1915C  1.  18.  Note:  Ann.  Cas.  1915C  15. 

10.  Note:  Ann.  Cas.  1915C  12.  14.  Mittman  v.  Farmer,  162  la.  364, 

11.  Mittman  v.  Farmer,  162  la.  364,  142  N.  W.  991,  Ann,  Cas;,  1915C  1 
142  N.  W.  991,  Ann.  Cas.  1915C  1.  and  note. 
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corporations,  their  condition  would  be  rou^ly  similar  to  that  exist- 
ing between  the  county  and  the  state,  or  between  a  township  and 
a  county.  The  analogy  is  not  perfect  but  conveys  the  idea.  A  some- 
what similar  arrangement  is  seen  in  the  road  system  of  France,  where 
they  have  national  roads  maintained  by  the  general  government, 
departmental  or  state  roads  supported  by  the  departments,  and 
cantonal  or  county  roads  kept  up  at  the  expense  of  each  canton. 
Each  lesser  territory  thus  maintains  the  roads  of  special  interest  to 
it,  in  which  the  larger  divisions  are  not  interested.*'  Nor  is  it  fatal 
to  the  organization  of  the  new  district  that  it  does  not  include  all 
the  lands  in  the  old  district  which  are  benefited  by  the  new  project.** 
36.  Extension  of  Booiidaries. — The  legislature  may  change  the 
boundaries  of  drainage  districts,  and  it  seems  that  this  power  may  be 
delegated  and  that  the  jurisdiction  of  drainage  commissioners  to 
enlarge  a  drainage  district  under  a  section  of  the  drainage  law  author- 
izing them  to  make  such  enlargement  cannot  be  questioned  on  thi 
ground  that  they  are  an  interested  tribunal.*'  Most  of  the  statutes 
permitting  the  organization  of  drainage  districts  make  provisions 
for  a  subsequent  extension  of  boundaries  to  take  in  other  lands,  pro- 
ceedings similar  to  those  required  for  the  original  formation  of  the 
district  usually  being  prescribed.  Notice  to  landowners  to  be  affected 
thereby  is  essential  to  the  extension,  and  while  appearance  is  a  waiver 
of  want  of  notice,  appearance  by  some  landowners  does  not  preclude 
an  objection  on  account  of  want  of  notice  to  others,  the  entire  pro- 
ceeding being  invalidated  by  such  want  of  notice.  If  the  right  to 
reform  boundaries  is  limited  to  certain  districts,  a  petition  for  such 
a  reformation  must  show  that  the  district  in  question  is  one  of  those 
wherein  the  right  exists.  Whether  the  lands  sought  to  be  added  are 
within  the  same  system  of  drainage  as  vhose  in  the  original  district 
is  a  question  as  to  which  the  decision  of  the  commissioners  is  final 
in  the  absence  of  fraud.  Such  an  order  is  held  to  be  appealable,  but 
not  subject  to  collateral  attack.  Where  the  courts  of  a  county  acquire 
jurisdiction  over  a  proceeding  to  annex  lands  in  another  county  they 
will  retain  it  as  against  a  subsequent  proceeding  in  the  other  county. 
The  fact  that  the  lands  sought  to  be  included  by  an  extension  of 
boundaries  were  on  objection  excluded  from  the  district  at  the  time 
of  its  formation  does  not  prevent  the  extension.  Interest  of  the  drain- 
age commissioners  in  the  enlargement  does  not  disqualify  their 
act  in  the  matter.**  Under  some  statutes  lands  lying  outside  of  a 
drainage  district  become  included  therein  by  attaching  their  drains 

Note:   10   L.R.A.   285;   60   L.R.A.       16.  Mittman  v.  Farmer,  162  la.  364, 
171.  142  N.  W.  991,  Ann.  Cas.  1915C  1. 

15.  Drainage  Com'rs  of  Washington       17.  Note :  60  L.R.A.  230  et  seq. 
County,  Dist.  No.  4  v.  Eastern  Home,       18.  Note:  Ann.  Cas.  1915C  27  et 
etc.,  Ass'n,  165  N.  C.  697,  81  S.  E.  seq. 
947,  Ann.  Cas.  1915C  40. 
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to  the  ditches  of  the  district,  and  this  is  considered  unobjectionable 
from  the  constitutional  standpoint^*  Construing  such  a  statute  it 
has  been  held  that  the  question  of  the  advisability  of  such  action 
was  addressed  to  the  discretion  of  the  supervisors  and  that  their  deci- 
sion would  not  be  reversed  on  conflicting  evidence  as  to  whether 
the  proposed  exclusion  of  lands  would  decrease  the  cost  of  drainage 
to  all  persons  concerned.** 

37.  Collateral  Attack  on  Organization;  Quo  Warranto. — It  is  thor- 
oughly settled  that  the  legality  of  the  organization  of  a  de  facto  drain- 
age district  is  not  open  to  collateral  attack.^  But  it  has  been  held 
that  one  whose  land  has  been  included  in  a  drainage  district  without 
notice  to  him  may  urge  that  fact  in  defense  against  an  assessment.* 
Quo  warranto  •  is  the  proper  remedy  to  test  the  validity  of  the  organ- 
ization of  a  drainage  district.*  The  judgment  of  the  commissioners 
as  to  the  territory  to  be  included  within  a  district  cannot  ordinarily 
be  reviewed  on  quo  warranto,  and  mere  errors  or  irregularities  cannot 
be  urged.  Yet  where  that  fact  is  determinative  of  the  question  whether 
the  application  for  the  organization  of  the  district  shall  be  made  to 
the  commissioner  of  one  township  or  of  two,  the  question  is  juris- 
dictional and  the  finding  of  the  commissioners  is  not  final.'  The 
writ  of  quo  warranto  is  held  to  be  a  direct  attack  on  the  organization 
of  the  district,  so  that  all  matters  going  to  the  question  of  jurisdiction 
of  the  organization  proceedings  are  open  to  review.  Furthermore  the 
entire  onus  is  on  the  defendants,  and  they  must  show  by  their  pleas 
that  they  have  a  valid  title  to  the  office,  but  they  cannot  do  this 
by  giving  in  evidence  their  own  findings  and  conclusions  on  that 
issue.  The  question  whether  jurisdictional  facts  existed  may  be 
raised,  under  replications  filed  to  the  pleas.  Under  such  replica- 
tions not  only  the  records  of  the  organization  may  be  offered  but 
evidence  dehors  the  record  is  admissible.  If  the  facts  averred  in 
the  pleas  of  justification  show  that  jurisdictional  facte  are  lacking 
as  to  the  organization  of  the  district,  that  question  can  also  be  raised 
by  demurrer.* 

38.  Officers. — The  manner  in  which  the  officers  of  a  drainage  dis- 
trict shall  be  selected  rests  entirely  in  the  discretion  of  the  legislature. 
Thus  it  is  not  essential  to  the  validity  of  a  statute  allowing  the  organ- 
ization of  drainage  districts  that  it  shall  require  the  officers  to  be 

19.  Notes:  60  L.R.A.  172;  Ann.  Cas.      8.  See  generally,  Quo  Warranto. 
1915C  28.  4.  People  v.  McDonald,  264  111.  514, 

20.  Note:  Ann.  Cas.  1915C  29.  106  N.  E,  501,  Ann.  Cas.  1915C  31. 

1.  Barnes  v.  Missouri  Valley  Const.  See  infra,  par.  38,  as  to  quo  warranto 
Co.,  257  Mo.  175, 165  S.  W.  723,  Ann.  to  try  title  to  office  in  drainage  district. 
Cas.  1915C  34.  5.  Note:  Ann.  Cas.  1915C  24. 

Note:  Ann.  Cas.  1915C  26.  6.  People  v.  McDonald,  264  IlL  514, 

2.  Note:  Ann.  Cas.  1915C  26.  See  106  N.  £.  501,  Ann.  Cas.  1915C  31. 
infra,  par.  50. 
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chosen  by  the  electors  of  the  district.'  Elections  held  to  choose  officers 
of  a  drainage  district  are  of  a  different  character  from  ordinary  elec- 
tions and  usually  are  not  affected  by  constitutional  provisions  against 
property  qualifications  for  voting  or  holding  office.*  And  it  has 
been  declared  that  basing  the  voting  power  on  acreage  rather  than 
on  membership  is  no  more  unlawful  than  is  basing  the  voting  power 
in  a  private  corporation  on  the  number  of  shares  of  stock  owned  by 
each  individual.*  The  federal  constitution  is  in  no  manner  infringed 
by  making  such  offices  appointive.  The  power  of  appointment  may 
be  conferred  on  a  judge.  So  the  duty  of  administering  the  affairs 
of  a  drainage  district  may  be  imposed  on  the  incumbent  of  an  exist- 
ing office.  And  a  statute  so  providing  is  not  invalid  as  a  legislative 
attempt  to  exercise  the  executive  power  of  appointment  to  office. 
Though  the  constitution  makes  drainage  districts  legal  entities,  it 
is  within  the  legislative  discretion  to  provide  that  their  affairs  shall 
be  administered  by  municipal  officei-s.  The  question  has  been  raised 
whether  drainage  commissioners  are  public  officers,  it  being  held, 
without  determining  that  question,  that  in  any  event  quo  warranto 
lies  to  try  their  title  to  office.  The  supervisors  or  commissioners  of 
a  drainage  district  have  power  to  employ  an  attorney.  Likewise  they 
may  employ  an  engineer.  That  the  engineer  appointed  by  the  super- 
visors is  strongly  predisposed  towards  a  particular  plan  of  drainage 
does  not  make  him  incompetent.  But  it  is  improper  for  one  of  the 
commissioners  to  be  appointed  engineer.  The  district  is  not  bound 
by  the  unauthorized  acts  of  its  officers.  Power  in  a  board  of  directors 
of  a  drainage  district  to  designate  "a  place"  for  holding  an  election 
of  officers  does  not  restrict  them  to  a  single  voting  place,  but  they 
may  designate  as  many  as  are  reasonably  necessaiy.*" 

39.  Remedies  by  and  against  District. — ^A  drainage  district  can 
neither  sue  nor  be  sued  unless  a  statute  expressly  so  provides.**  In 
some  jurisdictions  the  statutes  give  to  drainage  districts  the  power  to 
sue  and  make  them  subject  to  suit.**  Where  such  statutes  exist  and 
provision  is  also  made  for  the  levy  of  taxes  to  pay  the  expenses  of  con- 
demning or  purchasing  such  additional  lands  as  the  district  may  need 
for  a  right  of  way,  the  district  cannot  be  considered  insolvent  for  the 
purpose  of  an  injunction  against  the  construction  of  a  ditch  over  land 
not  condemned,  the  owner  having  a  sufficient  remedy  by  an  action  for 

7.  Note:  Ann.  Gas.  1915C  29.    See  Miller,  170  Mo.  240,  70  8.  W.  721, 
supra,  par.  17,  as  to  elections  on  the  94  A.  S.  B.  727,  60  L.B.A.  190. 
qnestion  of  the  organization  of  drain-       10.  Note:  Ann.  Gas.  1915G  29. 

age  districts,  11.  Note:  Ann.  Gas.  1915G  30. 

8.  State  T.  Monahan,  72  Kan.  492,  12.  Barnes  t.  Missonri  Valley  Const. 
84  Pae.  130, 115  A.  S.  B.  224,  7  Ann.  Co.,  257  Mo.  175, 165  S.  W.  723,  Ann. 
Cas.  661.  Gas.  1915C  34. 

9.  Mound   City  Land,  ete.,   Co.  ▼.  Note:  Ann.  Cas.  1915C  SO. 
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damages.*'  In  the  case  of  a  district  not  subject  to  suit,  the  remedy  for 
a  breach  of  contract  is  by  mandamus.  In  like  manner,  mandamus  will 
lie  to  compel  the  acceptance  by  a  drainage  district,  in  payment  of 
assessments,  of  district  warrants  which  are  by  statute  made  legal 
tender.*^  The  ground  of  distinction  between  corporations  which  are 
liable  for  the  negligent  or  wrongful  act  of  their  agents  or  servants  and 
those  which  are  not  is  that  public  involuntiuy  quasi  corporations  are 
mere  political  or  civil  divisions  of  the  state  created  by  general  laws  to 
aid  in  the  general  administration  of  the  government,  and  are  not  so 
liable,*'  while  those  which  are  liable  have  privileges  conferred  upon 
them  at  their  request,  which  are  a  consideration  for  the  duties  imposed 
upon  them.**  Drainage  districts  are  given  limited  statutory  powers, 
and  seem  to  be  generally  considered  to  be  governmental  agencies.*' 
Hence  the  general  rule  controlling  the  liability  to  individuals  for  the 
negligence  of  their  officers  or  agents  is  that  no  such  liability  attaches 
unless  expressly  provided  by  statute.**  Under  this  rule  ihe  only 
remedy  of  a  person  injured  is  against  the  district  officers  personally.** 
But  there  is  also  authority  to  the  effect  that  under  some  statutes 
drainage  districts  are  not  governmental  agencies  to  the  extent  of  being 
exempt  from  such  liability  .*• 

40.  Dissolution. — ^A  drainage  district  cannot  be  deprived  of  its 
existence  by  nonuser  of  its  powers  or  a  failure  on  the  part  of  its  officers 
to  act  as  a  corporation,  but  only  by  act  of  the  legislature  or  judicial 
action  based  on  legislative  provision  and  sufficient  facts.*  But  the 
legislature  may  provide  for  the  voluntary  dissolution  of  a  drainage 
district.*  In  the  exercise  of  the  right  of  a  drainage  district  to  take 
land  by  condemnation  to  be  used  for  a  ditch,  there  are  none  of  the 
elements  of  a  contract  which  would  be  impaired  by  a  subsequent  disso- 
lution of  the  district.*  Mere  improper  exercise  of  corporate  powers 
is  no  ground  for  quo  warranto  to  dissolve  the  district  Nor  may  a 
district  be  dissolved  because  it  is  insolvent  or  because  the  scheme  of 

13.  Barnes  v.  Missouri  Valley  Const.  18.  Board  of  Improvement  v.  More- 
Co.,  257  Mo.  175, 165  S.  W.  723,  Ann.  land,  94  Ark.  380,  127  S.  W.  469,  21 
Cas.  1915C  34.  Ann.   Cas.  957  and  note;   Elmore  v. 

14.  Note:  Ann.  Cas.  1915C  30.  See  Drainage  Com'rs,  135  111.  269,  25  N. 
generally,  Mandamus.  E.  1010,  25  A.  S.  R.  363. 

15.  Elmore  v.  Drainage  Com'rs.  135  19.  Elmore  v.  Drainage  Com'rs,  135 
111.  269,  25  N.  E.  1010,  25  A.  S.  R.  ni.  269,  25  N.  E.  1010,  25  A.  S.  R. 
363;  Bradbury  v.  Vandalia  Levee  &  363. 

Drainage  Dist.,  236  III.  36,  86  N.  E.  20.  Bradbury  v.  Vandalia  Levee  & 

163,  15  Ann.  Cas.  904  and  note,  19  Drainage  Dist.,  236  HI.  36,  86  N.  E. 

L.R.A.(N.S.)  991  and  note.  163,  15  Ann.  Cas.  904  and  note,  19 

16.  Bradbury  v.  Vandalia  Levee  &  L.R.A.(N.S.)  991  and  note. 
Drainage  Dist.,  236  111.  36,  86  N.  E.  1.  Note:  60  L.R.A.  249. 

163,  15  Ann.  Cas.  904  and  note,  19  2.  Note:  Ann.  Cas.  1915C  31. 

L.R.A.(N.S.)  991  and  note.    See  COR-  3.  Notes:  60  LJIA.  249;  Ann.  Cas. 

PORATiONS,  vol.  7,  682  et  seq.  1915C  3L 

17.  See  supra,  par.  33. 
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drainage  for  which  it  was  organized  has  proved  impracticable.  But 
when  ground  for  dissolution  exists  the  state  is  not  estopped  by  inaction 
to  institute  a  proceeding  to  dissolve  the  district.^ 

IV.  Cost  and  Locai,  Assessmbnts 

41.  In  General. — ^The  general  rule  is  that  whenever  a  local 
improvement  is  authorized  it  is  for  the  legislature  to  prescribe  the  way 
in  which  the  means  to  meet  ita  cost  shall  be  raised.*  So,  while  drain- 
age is  not  generally  done  at  the  expense  of  the  state,  there  is  no  doubt 
that,  in  the  absence  of  a  constitutional  prohibition  of  engaging  in  local 
improvementB,  it  may  be  done  by  general  taxation,  or  the  expense 
may  be  imposed  on  such  subdivision  of  the  state  as  the  legislature 
designates.*  It  has  been  held  that  the  disposal  of  sewage  from  a 
number  of  cities  and  towns  containing  a  large  portion  of  the  popula- 
tion of  a  state  is  a  matter  of  general  public  utility  for  which  the  legis- 
lature may  properly  appropriate  money  from  the  state  treasury.  But 
cities  and  towns  are  not  exempted  from  the  power  oif  the  legislature  to 
subject  them  to  the  burden  of  assessments  for  local  improvements 
by  the  fact  that  the  improvements  are  of  such  general  public  utility 
that  the  legislature  might  lawfully  pay  the  expense  thereof  with  money 
of  the  state,  and  the  title  to  works  of  public  improvement  need  not 
be  given  to  cities  or  towns  by  the  legislature  in  order  to  subject 
them  to  the  expense  of  such  works."  In  England  the  legislative  body 
may  require  owners  of  property  abutting  on  a  highway  to  construct 
their  own  portions  of  the  sewer,  and  on  their  failure  to  do  so  may 
authorize  the  public  authorities  to  do  ihe  work  at  the  expense  of  the 
defaulting  landowners ;  *  and  under  the  Public  Health  Acts  an  urban 
sanitary  authority  has  power  to  require  such  an  owner  to  pave  and 
channel  the  street  when  it  is  not  reparable  by  the  inhabitants  at 
large.* 

42.  Local  Assessments  Generally. — That  the  legislature  has  power 
to  permit  special  assessments  for  local  improvements,  such  as  drain- 
age, is  fully  established  by  the  authorities.*"    Such  assessments  are 

4.  Note:  Ann.  Cas.  1915C  31.  566,  27  N.  E.  778,  12  L.R.A.  417. 

5.  Weed  v.  Boston,  172  Mass.  28,  51       Note :  58  L.R.A.  378. 

N.  E.  204,  42  L.E.A.  642;  Smith  v.  7.  Kingman,  Petitioner,  153  Mass. 
Worcester,  182  Mass.  232,  65  N.  E.  40,  566,  27  N.  E.  778, 12  L.R.A.  417. 
59  L.R.A.  728 ;  Mound  City  Land,  etc.,  8.  Bonella  v.  Twickenham  Local 
Co.  V.  Miller,  170  Mo.  240,  70  S.  W.  Board  of  Health,  20  Q.  B.  D.  63,  57 
721,  94  A.  S.  R.  727,  60  L.R.A.  190;  L.  J.  M.  C.  1,  58  L.  T.  N.  S.  299, 
Donnelly  v.  Decker,  58  Wis.  461,  17  36  W.  R.  50,  16  Eng.  Rul.  Cas.  454. 
N.  W.  389,  46  Am.  Rep.  637;  Bonella  9.  Barry,  etc.,  Local  Board  v.  Parry, 
V.  Twickenham  Local  Board  of  Health,  [1895]  2  Q.  B.  110,  64  L.  J.  Q.  B. 
20  Q.  B.  D.  63,  57  L.  J.  M.  C.  1,  512,  72  L.  T.  N.  S.  692,  43  W.  R. 
58  L.  T.  N.  S.  299,  36  W.  R.  50,  16  504.  Ip  Eng.  Rul.  Cas.  459  and  note. 
Eng.  Rul.  Cas.  454.  10.  Sargent  v.  Tuttle,  67  Conn.  162, 

6.  Kingman    Petitioner,  153   Mass.   34  All.  1028.  32  L.R.A.  822;  Muri)li>' 
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not  prohibited  by  constitutional  provisions  that  taxes  shall  be  uni- 
form on  the  same  class  of  subject  within  the  territorial  limits  of 
the  authority  levying  the  tax.**  They  are  a  species  of  taxation  pecu- 
liar in  nature  and  subject  to  special  rules.**  They  are  not  taxes 
in  the  ordinary  meaning  of  that  term,  but  are  payments  under  com- 
pulsion as  compensation  for  direct  benefits  conferred.**  The  power 
to  levy  them,  however,  is  clearly  referable  to  the  taxing  power.** 
Of  course  an  assessment  can  legally  be  made  only  for  improvements 
which  are  of  general  public  benefit.*^  But  the  completion  of  a  public 
improvement  is  not  a  prerequisite  to  the  levying  of  an  assessment 
to  pay  for  it.**  Liability  for  assessments  as  between  owners  of  various 
interests  in  the  property  assessed  is  treated  elsewhere  in  this  work.*' 
43.  Delegation  of  Power  to  Levy  Assessment. — It  is  well  settled 
that  the  powers  to  levy  assessments  to  pay  for  the  construction  of  sew- 

V.  Wilmington,  6  Hloust.  (Del.)  108,  49  N.  E.  711,  63  A.  S.  R.  275;  Mound 
22  A.  S.  R.  345;  Elmore  v.  Drainage  City  Land,  etc.,  Co.  v.  Miller,  170  Mo. 
Com'rs,  135  lU.  269,  25  N.  E.  1010,  240,  70  S.  W.  721,  94  A.  S,  R.  727, 

25  A.  S.  R.  363;  Sisson  v.  Buena  Vista  60  L.R.A.  190. 
County,  128  la.  442,  104  N.  W.  454,       Note:  60  L.R.A.  235. 

70  L.R.A.  440;  Mt.  Auburn  Cemetery  14.  Wabash  East.  R.  Co.  v.  East 
V.  Cambridge,  150  Mass.  12,  22  N.  E.  Lake  Fork  Special  Drainage  Dist.,  134 
66,  4  L.R.A.  836;  Weed  v.  Boston,  172  HI.  384,  25  N.  E.  781,  10  L.R.A.  285; 
Mass.  28,  51  N.  E.  204,  42  L.R.A.  642;  Elmore  t.  Drainage  Com'rs,  135  111. 
Smith  V.  Worcester,  182  Mass.  232,  65  269,  25  N.  E.  1010,  25  A.  S.  R.  363; 
N.  E.  40,  59  L.R.A.  728;  Mound  City  Lantz  v.  Caraway,  180  Ind.  484,  103 
Land,  etc.,  Co.  v.  Miller,  170  Mo.  240,  N.  E.  335,  50  LJtA.(N.S.)  32;  Mt. 
70  8.  W.  721,  94  A.  S.  R.  727,  60  Auburn  Cemetery  v.  Cambridge,  150 
L.R.A.  190;  Tide-WAter  Co.  v.  Coster,  Mass.  12,  22  N.  E.  66,  4  L.R.A.  836 
18  N.  J.  £q.  518,  90  Am.  Dec.  634;  and  note;  Weed  v.  Boston,  172  Mass. 
Donnelly  v.  Decker,  58  Wis.  461,  17  28,  51  N.  E.  204,  42  L.RA.  642. 
N.  W.  389, 46  Am.  Rep.  637.  Note :  28  L.R.A. (N.S.)  1132. 

Notes:  56  L.R.A.  919  et  seq.;  60  16.  Elmore  v.  Drainage  Com'is,  135 
L.R.A.  227;  26  L.RJk..(N.S.)  973;  IlL  269,  25  N.  E.  1010,  25  A.  S.  R. 
Ann.  Cas.  1915C  11.  See  generally,  363 ;  Heffner  v.  Cass  &  Morgan  Conn- 
Speci^  OR  Local  AssEssusKTS.  ties,  193  HI.  439,  62  N.  E.  201,  58 

11.  Anderson  v.  Kerns  Draining  L.R.A.  353 ;  Anderson  t.  Kerns  Drain- 
Co.,  14  Ind.  199,  77  Am.  Dec.  63;  ing  Co.,  14  Ind.  199,  77  Am.  Dec.  63; 
Billings  Sugar  Go.  ▼.  Fish,  40  Mont.  Zigler  ▼.  Menges,  121  Ind.  99,  22  N. 
256,  106  Pac.  565,  20  Ann.  Cas.  264,  E.  782,  16  A.  S.  R.  357  and  note;  Mt. 

26  L.R.A.(N.S.)  973  and  note.  Auburn  Cemetery  v.  Cambridge,  150 

12.  Sargent  v.  Tuttle,  67  Conn.  162,  Mass.  12,  22  N.  E.  66,  4  KR.A.  836; 
34  Atl.  1028,  32  LJl.A.  822;  Wabash  State  v.  Polk  County  Com'rs,  87  Minn. 
East.  Ry.  Co.  v.  East  Lake  Fork  Spe-  325,  92  N.  W.  216,  60  KR.A.  161  and 
cial  Drainage  Dist.,  134  HI.  384,  25  note. 

N.  E.  781,  10  L.R.A.  285;  Elmore  v.  Notes:  58  L.R.A.  354;   26  L.R.A. 

Drainage  Com'rs,  135  111.  269,  25  N.  (N.S.)  974.     See  supra,  par.  8. 

E.  1010,  25  A.  S.  R.  363;  Mt.  Auburn  16.  Ross  v.  Wright  County,  128  Is. 

Cemetery  v.  Cambridge,  150  Mass.  12,  427,  104  N.  W.  506,  1  L.R.A.(N.S.) 

22  N.  E.  66,  4  L.R.A.  836  and  note.  431. 

Note:  60  KR.A.  238.  17.  See  Special  or  Local  Assess- 

13.  Huston  V.  Tribbetts,  171  III.  547.  ments. 
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ers  and  drains  may  lawfxilly  be  delegated  by  the  state."  In  this  such 
assessments  differ  from  ordinary  forms  of  taxation,  and  an  act  which, 
purporting  to  delegate  the  power  to  levy  assessments,  in  redity  dele- 
gates the  taxing  power  proper,  is  unconstitutional.**  Express  legisla- 
tive authority  is  necessary  to  empower  a  municipal  corporation  or  a 
drainage  commission  to  assess  the  expenses  of  a  sewer  upon  local 
property  owners.**  And  substantial  compliance  with  the  provisions 
of  the  statute  is  necessary  to  support  an  assessment  for  the  coet.* 
The  legislature  need  not,  however,  specifically  prescribe  the  maimer 
in  which  the  assessments  shall  be  apportioned.* 

44.  Benefit  as  Basis  of  Assessment  Generally. — The  foundation 
of  the  right  to  levy  assessments  is  the  particular  benefit  received  by 
the  land  assessed.*  So,  while  the  mere  fact  that  property  has  been 
benefited  by  the  digging  of  a  ditch,  drain,  or  sewer  is  not  always 
conclusive  of  its  liability  for  special  assessments,*  as  a  general  rule, 
where  the  benefit  to  the  particular  property  assessed  equals  the  assess- 
ment thereon,  the  assessment  is  valid,  provided  of  course  it  is  other- 
wise legal.'  But  it  is  equally  certain  that  there  can  be  no  assessment 
in  excess  of  the  benefit  received.*  Hence  no  assessment  at  all  can 
be  made  where  there  is  no  benefit.'  This  rule  is  sometimes  applied 
where  the  land  sought  to  be  assessed  was  already  sufficiently  drained,* 
and  also  where  the  property  assessed  a  proportionate  share  of  the 

18.  Elmore  v.  Drainage  Com'rs,  135  E.  782, 16  A.  S.  R.  357  and  note;  Mt. 
HI.  269,  25  N.  E.  1010,  25  A.  S.  R.  Auburn  Cemetery  v.  Cambridge,  150 
363;  Ross  v.  Wrigbt  County,  128  la.  Mass.  12,  22  N.  E.  66,  4  L.R.A.  836; 
427,  104  N.  W.  506,  1  L.R.A.(N.S.)  Weed  v.  Boston,  172  Mass.  28,  51  N. 
431;  Kingman,  Petitioner,  153  Mass.  E.  204,  42  L.R.A.  642 ;  Thomas  v.  Gain, 
566,  27  N.  E.  778,  12  L.R.A.  417;  35  Mich.  155,  24  Am.  Rep.  535;  Tide- 
Mound  City  Land,  etc.,  Co.  v.  Miller,  Water  Co.  ▼.  Coster,  18  N.  J.  Eq.  518, 
170  Mo.  240,  70  S.  W.  721,  94  A.  8.  90  Am.  Dec.  634;  Paulson  v.  Portland, 
R.  727,  60  L.R.A.  190;  Billings  Sugar  16  Ore.  450,  19  Pac.  450,  1  L.R.A. 
Co.  V.  Fish,  40  Mont.  256,  106  Pac.  673;  Donnelly  v.  Decker,  58  Wis.  461, 

565,  20  Ann.  Cas.  264,  26  L.R.A.(N.S.)   17  N.  W.  389,  46  Am.  Rep.  637. 
973;  Donnelly  v.  Decker,  68  Wis.  461,       Note:  4  L.R.A.  294. 

17  N.  W.  389,  46  Am.  Rep.  637;  State  4.  Note:  26  L.R.A.(N.S.)  975. 

V.  Stewart,  74  Wis.  620,  43  N.  W.  947,  5.  Notes:  58  L.R.A.  358;  28  L.RJI. 

6  L.R.A.  394.  (N.S.^  1153. 

19.  Van  Cleve  v.  Passaic  Valley  6.  Elmore  v.  Drainage  Com'rs,  135 
Sewerage  Com'rs,  71  N.  J.  L.  574,  111.  269,  25  N.  E.  1010,  25  A.  S.  R. 
60  AU.  214,  108  A.  S.  R.  754.  See  363;  Tide-Water  Co.  v.  Coster,  18  N. 
generally.  Taxation.  J.  Eq.  518,  90  Am.  Dec.  634;  Paulson 

20.  Note:  60  L.R.A.  227  et  seq.  v.  Portland,  16  Ore.  450,  19  Pac.  450, 

1.  Note:  60  L.R.A.  206.  1  L.R.A.  673;  Moore  v.  Barry,  30  S. 

2.  Kingman,  Petitibner,  153  Mass.  C.  530,  9  S.  E.  589,  4  L.R.A.  294  and 

566,  27  N.  E.  778, 12  L.R.A.  417.  note;  DonneUy  v.  Decker,  58  Wis.  461, 

3.  Elmore  v.  Drainage  Com'rs,  135  17  N.  W.  389,  46  Am.  Rep.  637. 
111.  269,  25  N.  E.  1010,  25  A.  S.  R.       Note:  58  L.R.A.  363. 

363;  Ft.  Wayne  v.  Coombs,  107  Ind.       7.  Note:  26  L.R.A.(N.S.)  975, 
75,  7  N.  E.  743,  57  Am.  Rep.  82;       8.  Note:  58  L.R.A.  367. 
Zieler  v.  Menges,  121  Ind.  99,  22  N. 
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costs  of  a  sewer  cannot,  in  consequence  of  its  physical  location,  be 
benefited  thereby.*  Nor  can  lan^  be  assessed  for  benefits  in  excess 
of  its  proportionate  share  of  the  cost  of  the  entire  work  of  drainage,*' 
and  according  to  the  theory  that  assessments  must  be  made  strictly 
according  to  benefits,  each  landowner  has  a  right  to  object  in  case 
any  benefited  land  scapes  assessment.**  It  is  held  that  an  assess- 
ment in  excess  of  the  benefits  received  is  a  general  or  public  tax,  to 
be  borne  by  the  people  of  the  district  according  to  the  constitutional 
rule  of  uniformity.**  But  it  is  also  declared  that  if  the  drainage  of 
property  will  cost  more  than  the  property  will  be  worth  after  the 
improvement  is  completed,  that  fact  should  prevent  further  pro- 
ceedings, and  in  most  instances  will  do  so.*'  An  exception  to  the 
rule  that  there  can  be  no  assessment  where  there  is  no  benefit  has 
been  noted  in  the  case  of  an  abortive  attempt  to  organize  a  drain- 
age district,  given  up  because  of  insufiicient  benefit.  In  such  a  case 
the  costs  of  the  preliminary  steps  may  be  assessed  against  land  within 
the'  bounds  of  the  proposed  district,  regardless  of  whether  or  not  the 
proposed  ditch  would  have  been  a  benefit.** 

45.  Character  of  Benefit  Necessary. — In  order  to  justify  an  assess- 
ment the  benefit  must  be  certain.  But  it  is  not  necessary  that  the 
benefit  should  be  direct  and  immediate.  Not  only  may  collateral  or 
indirect  benefits  be  considered,  but  future  possibilities  also  may  war- 
rant the  levying  of  an  assessment  in  some  instances,  as,  for  instance, 
in  the  case  of  property  not  yet  provided  with  sewers,  which  may 
eventually  become  tributary  to  the  sewer  in  question,  where  the  mark- 
ing of  the  connection  depends  on  future  development  of  the  property 
that  cannot  at  the  time  be  foreseen.  The  benefit  must  be  special, 
and  not  merely  general.  Special  benefits  for  which  a  landowner  may 
be  asse^ed,  as  distinguished  from  general  benefits  for  which  he  may 
not  be  assessed,  are  whatever  increase  the  value  of  the  land,  relieve 
it  from  a  burden,  or  make  it  especially  adapted  to  a  purpose  which 
enhances  its  value.  Some  of  the  courts  hold  that  the  renewal  and 
maintenance  of  drains  do  not  confer  sufficient  benefit  on  abutting 
owners  to  justify  charging  them  with  the  cost;  but  on  the  theory 
that  the  drain  is  for  the  beriefit  of  the  district  which  constructed  it, 
there  would  seem  to  be  no  difficulty  in  holding  that  the  district  was 
equally  benefited  by  the  maintenance  of  the  drains  and  that  its  resi- 
dents should  bear  the  burden  necessitated  thereby.**  The  justification 
for  a  local  tax  is  that  the  particular  improvement  is  for  the  benefit  of 
a  limited  territory,  and  that  with  respect  to  the  improvement  such 

9.  Paulson  v.  Portland,  16  Ore.  450,  17  N.  W.  389,  46  Am.  Rep.  637. 
19  Pac.  450, 1  L.R.A.  673.  13.  Note:  60  L.R.A.  183. 

Note:  58  L.R.A.  359.  14.  Northern  Pac.  R.  Co.  v.  Pierce 

10.  Note:  10  L.R.A.  286.  County,  51  Wash.  12,  97  Pac.  1099, 

11.  Note:  58  L.R.A.  371.  23  L.R.A.(N.S.)  286. 

12.  Donnelly  v.  Decker,  58  Wis.  461,  15.  Note:  58  L.R.A.  359  et  seq. 
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territory  should  be  regarded  as  the  public,  and  bear  the  cost.**  The 
only  difiference  of  opinion  is  as  to  how  much  of  a  burden  may  be 
imposed  on  an  individual  as  compared  to  the  benefit  he  will  receive 
from  the  improvement.*'  There  certainly  can  be  no  power  in  the 
government  to  charge  particular  land  with  the  expense  of  a  drain 
which  was  entirely  for  the  benefit  of  the  public  or  of  other  private 
property.  I'he  cost  of  an  improvement  which  is  for  the  benefit  of 
the  public  must  be  borne  by  a  general  tax.**  But  an  exception  to 
the  general  principle  is  recognized  when  the  section  benefited  is  so 
large  that  its  drainage  will  be  for  the  public  good,  and  yet  the  benefit 
is  so  localized,  with  respect  either  to  territory  or  population,  as  to  affect 
only  a  limited  part  of  a  political  subdivision.  In  such  case  the  cost 
of  the  drainage  may  be  limited  to  the  part  so  affected.*' 

46.  Determination  of  Benefits. — The  considerations  on  which  the 
special  benefits  from  a  drainage  improvement  are  determined  are 
not  peculiar  to  that  particular  kind  of  improvement,  and  are  dis- 
cussed more  extensively  in  another  article.**  A  few  of  the  salient 
principles,  however,  may  here  properly  be  noted.  Absolute  equality 
in  imposing  drainage  or  sewer  assessments  may  not  be  reached,  and 
only  an  approximation  to  it  may  be  attainable;  but  if  no  direct  and 
invidious  discrimination  in  favor  of  certain  persons  to  the  prejudice 
of  others  be  made,  it  is  not  a  valid  objection  to  the  mode  pursued 
that,  to  some  extent,  inequalities  may  arise.*  The  action  of  the  legis- 
lature in  prescribing  the  method  of  apportionment  of  an  assessment 
will  stand  or  fall  on  the  test  of  its  reasonableness.'  Thus,  assess- 
ment according  to  frontage  may  result  in  gross  inequality.'  But  it 
has  been  held  that  when  the  legislature  places  the  cost  of  sewers  for 
a  particular  district  on  such  district,  individual  landowners  within 
it  cannot  show  that  they  have  received  no  benefit,  because  that  question 
has  been  decided  by  the  legislature.*  Similarly,  in  determining 
whether  property  will  be  benefited,  a  governmental  subdivision  of  the 
state,  to  which  the  power  to  levy  assessments  has  been  delegated,  acts 
in  a  legislative  capacity,  and  in  the  absence  of  fraud  its  action  is  not 
generally  subject  to  judicial  review,'  unless  the  authority  delegated 
has  been  exceeded,  as  where  an  assessment  is  levied  on  property  which 

16.  Note:  60  L.R.A.  235.  3.  Iowa  Pipe,  etc.,  Co.  v.  Callanan, 

17.  Note:  58  L.R.A.  354.  125  la.  358,  101  N.  W.  141,  106  A. 

18.  Notes:  58  L.R.A.  355;  60  L.R.A.  S.  R.  311,  3  Ann.  Cas.  7,  67  L.R.A. 
235:  26  L.R.A.(N.S.)  974.  408;  Weed  v.  Boston,  172  Mass.  28, 

19.  Note:  58  L.R.A.  355  et  seq.  51  N.  E.  204,  42  L.R.A.  642. 

20.  See  Special  or  Looal  Assess-  4.  Smith   v.   Worcester,  182  Mass. 
MENTS.  232,  65  N.  E.  40,  59  L.R.A.  728. 

1.'  Mound   City  Land,  etc.,   Co.  ▼.       5.  Pattlson  v.  Portland,  16  Ore.  450, 
Miller,  170  Mo.  240,  70  S.  W.  721,  94  19  Pac  450, 1  L.R.A.  673. 
A.  S.  R.  727,  60  L.R.A.  190.  Note:  60  LJl.A.  229.    See  generally, 

2.  Thomas  v.  Gain,  35  Mich.  155,  24  snpra,  par.  29,  30. 
Am.  Rep.  535. 

655 


Digitized  by 


Google 


(  47  DRAINS  AND  SEWERS  9  R.  C.  L. 

cannot  possibly  be  benefited.*  The  finding  of  benefit  must  be  with 
reference  to  some  particular  tract  of  land,  as  distinguished  from  a 
mere  finding  of  benefit  to  a  certain  quantity  of  land.'  Where  the 
compensation  for  property  actually  taken  or  injured  for  drainage 
purposes  must  be  paid  in  money,  it  cannot  be  set  off  against  the 
benefits  assessed  to  the  land  unless  the  benefit  to  the  reiqaining  land 
is  different  in  kind  from  that  accruing  to  all  the  lands  benefited  by 
the  drain.* 

47.  Property  Assessable. — ^The  assessment  may  be  laid  upon  all 
property  shutting  on  the  improvement,*  or  that  is  benefited  there- 
by,** or  that  is  within  a  certain  district;  **  or  a  district  may  be  organ- 
ized to  make  the  improvement  and  all  property  within  the  distiict 
be  made  to  bear  a  share  of  the  expense.**  All  that  is  required  in 
such  cases  is  that  the  charges  shall  be  apportioned  in  some  just  and 
reasonable  mode,  according  to  the  benefit  received.**  Subject  to 
this  principle,  all  classes  of  real  property  are  subject  to  drainage 
or  sewer  assessments,  unless  there  is  some  particular  reason  for  exemp- 
tion," as  that  the  property  belongs  to  the  state  and  there  is  no 
statute  authorizing  its  assessment.*'  Whether  particular  lands  are 
exempted  is  a  question  of  legislative  intention.  Accordingly,  it  has 
been  held  that  land  of  a  cemetery  association,  perpetually  devoted 
by  law  to  the  burial  of  the  dead,  which  could  not  be  appropriated  to 
any  other  use,  where  the  money  received  from  the  sale  of  its  lots 
could  be  devoted  only  to  its  preservation  and  improvement  as  a  bury* 
ing  ground,  and  such  lots  where  sold  were  exempt  from  execution, 
could  not  be  taxed  for  the  right  to  use  a  sewer.**  Whether  railroad 
property  is  liable  to  drainage  and  sewer  assessments  is  involved  in 
some  confusion,  if  not  conflict.     The  rule  as  recently  promulgated 

6.  Paulson  v.  Portland,  16  Ore.  450,  229;  26  L.R.A.(N.S)  973. 

19  Pac.  450, 1  L.R.A.  673.  12.  Notes:  58  L.R.A.  374;  60  LJl.A. 

7.  Zigler  v.  Menges,  121  Ind.  99,  22  229. 

N.  E.  782,  16  A.  S.  R.  357.  13.  Kingman,  Petitioner,  153  Mass. 

8.  Note:  58  L.R.A.  370  et  seq.  See  566,  27  N.  E.  778, 12  LJR.A.  417;  Smith 
generally,  Eminbnt  Dohaik;  Special  v.  Worcester,  182  Mass.  232,  65  N.  E. 
OR  Local  Assessments.  40,  59  L.R.A.  728;  Mound  City  Land, 

9.  Notes:  60  L.R.A.  229;  28  L.R.A.  etc.,  Co.  v.  Miller,  170  Mo.  240,  70 
(N.S.)  1132,  1153.  S.  W.  721,  94  A.  S.  R.  727,  60  LJEI.A. 

10.  Sisson  T.  Bnena  Vista  County,  190.  See  supra,  par.  46,  as  to  the 
128  la.  442, 104  N.  W.  454,  70  L.R.A.  determination  of  benefits.  And  see 
440;  Weed  v.  Boston,  172  Mass.  28,  51  generally  Special  OB  Local  Assess- 
N.  E.  204,  42  L.R.A.  642;  Thomas  v.  ments. 

Oain,  35  Mich.  155,  24  Am.  Rep.  535.       14.  Note:  60  L.R.A.  228. 

Note:  60  L.R.A.  229.     See  supra,       15.  State  t.  Hartford,  50  Conn.  89, 
par.  45,  as  to  character  of  benefit  nee-  47  Am.  Rep.  622. 
essaiy.  16.  Mt.  Auburn  Cemetery  v.  Cam- 

11.  Smith  T.  Worcester,  182  Mass.  bridge,  150  Mass.  12,  22  N.  S.  66.  4 
232,  65  N.  E.  40,  59  L.R.A.  728.  L.R.A.  838. 

Notes:   58  L.R.A.   374;   60  L.R.A. 
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is  to  the  effect  that  as  a  tax  for  local  improvements  upon  a  public 
service  corporation  will  usually  be  borne  ultimately  by  the  people  of 
the  whole  state  in  the  form  of  increased  tariffs  and  charges,  in  the 
absence  of  a  clear  intimation  in  the  statutes  to  the  contrary  no  such 
burden  should  be  deemed  to  have  been  intended  to  be  imposed; 
but  that  where  the  legislature  has  clearly  spoken  upon  the  subject, 
and  declared  the  intention  to  subject  railroad  property  to  such  assess- 
ments, the  court  cannot  hold  that  the  legislature  did  not  assume  the 
risk  of  imposing  such  burden  and  did  not  have  the  right  to  do  so.^' 
The  effect  of  the  weight  of  authority,  however,  though  there  are  a 
number  of  decisions  holding  or  tending  the  other  way,  is  that  in 
the  absence  of  l^islative  exemption  railroad  realty  of  every  descrip- 
tion is  subject  to  drainage  and  sewer  assessments  to  the  extent  of  the 
benefits  accruing  thereto  from  the  improvement.**  It  has  been  held 
that  such  liability  was  included  in  a  gross' earnings  tax  law  exemp- 
tion from  all  other  forms  of  taxes  and  assessments;  but  it  has  also 
been  held  that  a  general  statute  relating  to  the  assessment  of  railroad 
property  for  taxation  applied  only  to  taxation  for  general  revenue 
and  did  not  operate  to  exempt  such  property  from  sewer  assess- 
ments.** The  fact  that  the  railroad  company  is  engaged  in  interstate 
commerce  is  no  bar  to  the  assessment.** 

48.  Notice  and  Hearing. — The  rule  or  principle  of  apportionment 
is  a  question  that  rests  wholly  with  the  legislature  when  enacting  a 
law,  and  the  citizen  has  no  absolute  right  to  a  hearing  upon  that 
question,  any  more  than  he  is  entitled  to  be  heard  upon  the  selection 
by  the  legislature  of  the  subjects  of  taxation.*  The  taxpayer,  how- 
ever, should  be  accorded  a  hearing  as  to  the  validity  and  amount 
of  the  assessment,*  and  it  is  held  that  a  statute  is  unconstitutional 
which  provides  for  a  levy  of  a  special  assessment  upon  his  property 
without  some  form  of  notice  which  will  enable  him  to  appear  in  the 
proceedings  and  question  at  the  proper  stage  the  propriety  and  fair- 
ness of  the  assessment.*  Generally  the  right  to  notice  is  limited  to 
persons  owning  a  fee  title,  and  in  the  absence  of  an  express  statutory 

17.  Northern  Pac.  Ey.  Co.  v.  Rich-  545,  L Jl.A.  1915A  129. 

land  County,  28  N.  D.  172,  148  N.  W.       1.  People  v.  Pitt,  169  N.  Y.  521, 
545,  L.E.A.  1915A  129.  62  N.  E.  662,  58  L.K.A.  372. 

18.  Georgia  Railroad  &  Banking  Co.       2.  Note:  60  LJR.A.  235. 

▼.  Decatur.  137  Ga.  537,  73  S.  E.  830,       3.  Richman  v.  Supervisors  of  Mnsea- 
40  L.RJL.(N.S.)  935  and  note;  State  tine  County,  77  la.  513,  42  N.  W.  422, 
T.  Polk  County,  87  Minn.  325,  92  N.  14  A.  S.  R.  308,  4  LJtA.  445;  Fiteh- 
W.  216, 60  LJt.A.  161  and  note.  patrick  v.  Botheras,  150  la.  376,  130 

Notes:  28  L.R.A.  249  et  Seq.;  12  N.  W.  163,  Ann.  Cas.  1912D  534,  37 
L.R.A.(N.S.)  112  et  seq.;  L.R.A.  L.R.A.(N.S.)  558;  Beebe  v.  Magonn, 
1915A  129  et  seq.  122  la.  94,  97  N.  W.  986, 101  A.  S.  R. 

19.  Note:  L.R.A.  1915A  132.  259;  Chicago,  etc.,  R.  Co.  v.  Keith,  67 

20.  Northern  Pac  Ry.  Co.  v.  Rich-  Ohio  St.  279,  65  N.  E.  1020,  60  L.R.A. 
land  County,  28  N.  D.  172, 148  N.  W.  525. 
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requirement,  mortgagees  and  other  lienholders,  or  persons  simply 
having  such  interest  in  the  property  that  they  may  possibly  be  affected 
by  the  enforcement  of  a  specitd  assessment  against  it,  are  not  entitled 
to  notice  and  an  opportunity  to  be  heard  in  such  proceedings.* 
This  is  true  even  though  the  assessment  may  constitute  a  lien  prior 
to  that  of  the  mortgage.'  But  it  has  been  held  that  one  who  at,  the 
time  of  the  commencement  of  an  action  to  enforce  a  street  assess- 
ment holds  the  absolute  title  is  properly  made  a  defendant,  notwith- 
:jtanding  the  fact  that  the  deed  to  him  is  actually  a  mortgage.*  In 
the  absence  of  statute  no  special  form  of  notice  is  required,  and  a 
notice  will  not  be  held  insufficient  because  it  also  covers  other  and 
different  improvements.'  Where  a  notice  of  a  proposed  drainage 
district  is  properly  directed  by  name  to  the  landowners  of  such  dis- 
trict and  also  generally  to  all  persons  whose  lands  will  be  affected, 
failure  to  publish  it  promptly  after  the  filing  of  the  report  of  the 
engineer  and  viewers  will  be  held  to  be  without  prejudice  in  the 
absence  of  a  showing  that  any  of  the  lands  affected  were  purchased 
after  such  filing.  Nor  is  it  fatal  on  collateral  attack  that  the  print- 
er's affidavit  appears  on  its  face  to  have  been  made  prior  to  the 
publication,  when  there  is  a  finding  that  due  and  legal  notice  was 
given,  the  presumption  being  that  the  court  based  its  finding  on  other 
competent  evidence.  So  also,  if  the  landowners  are  brought  in  by 
the  original  notice,  jurisdiction  will  not  necessarily  be  affected  by 
the  issuance  of  a  new  notice  and  a  continuance  in  order  that  it  may 
be  published.  And  any  defect  involved  in  the  fact  that  lands  are 
reported  as  belonging  to  a  dead  person  is  cured  by  the  fact  that  such 
person  conveyed  his  lands  during  his  lifetime  and  by  the  general 
published  notice  to  all  persons  interested.*  It  is  generally  held  that 
the  taxpayer  is  not  entitled  to  have  the  amount  of  his  assessment 
fixed  by  a  jury.* 

49.  Interest  of  Assessor. — ^It  is  generally  held  that  an  assessment 
made  by  a  person  with  a  real  and  substantial  interest  in  the  pro- 
ceedings constitutes  a  taking  of  property  without  due  process  of  law, 
and  a  statute  which  compels  a  landowner  to  submit  to  an  assessment 
by  a  person  with  such  an  interest  is  unconstitutional.  But  failure  to 
object  to  such  an  assessment  before  its  confirmation  by  the  court 

4.  Fitchpatrick  v.  Botheras,  150  la.  7.  Iowa  Pipe  &  TOe  Co.  v.  Callanan, 
376,  130  N.  W.  163,  Ann.  Cas.  1912D  126  la.  358,  101  N.  W.  141, 106  A.  S. 
534  and  note,  37  LJl.A.(N.S.)  558.  R.  311,  3  Ann.  Cas.  7,  67  LJIA.  408. 

5.  Fitchpatrick  v.  Botheras,  150  la.  8.  Barnes  t.  Missouri  Valley  C<»i8t. 
376,  130  N.  W.  163,  Ann.  Cas.  1912D  Co.,  257  Mo.  175,  165  S.  W.  723,  Aim. 
534,  37  L.R.A.(N.S.)   558;  Drainage  Cas.  1915C  34. 

Com'rs  of  Washington  County  Dist  9.  Unioa  Drainage  Dist.  No.  1  ▼. 

No.  4  V.  Eastern  Home,  etc.,  Ass'n,  165  Smith,  233  lU.  417,  84  N.  B.  376,  16 

N.  C.  697,  81  S.  E.  947,  Ann.  Cas.  L.R.A.(N.S.)  292. 

1915C  40.  Note:  60  L.R.A.  236. 

6.  Note:  Ann.  Cas.  1912D  536. 
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waives  the  objection.  A  mere  -transient  or  ephemeral  interest  will 
not  disqualify  an  assessor.**  Nor  is  the  assessor  disqualified  by  the 
fact  that  he  is  a  taxpayer  in  the  district  in  which  the  land  assessed 
is  situated,**  nor  by  the  fact  that  he  is  appointed  by  a  judge  who 
as  an  owner  of  property  has  an  interest  in  the  proceedings.** 

50.  Contest  of  Assessments. — ^When  a  method  of  contesting  a 
sewer  assessment  is  provided  by  the  statute  by  means  of  a  review  in 
the  proceeding  itself,  that  method  should  fJways  be  followed,  for 
the  defect  must  be  very  serious  to  induce  a  court  to  entertain  it  on  a 
collateral  attack.**  The  courts  frequently  refuse  to  interfere  with 
assessments  because  they  consider  themselves  bound  by  the  proceed- 
ings which  have  resulted  in  the  assessment.  Mere  matters  of  detail 
are  not  to  be  adjusted  by  the  courts.**  Taxpayers  are  usually  held 
to  waive  objections  to  mere  irregularities  when  they  do  not  urge  them 
at  the  proper  time.  Even  when  the  effect  of  their  silence  is  not  such 
as  to  raise  an  estoppel,  they  should  not  be  permitted  to  bring  forward 
objections  which  are  in  fact  comparatively  immaterial,  and  which, 
if  seasonably  made,  would  have  enabled  a  correction  of  the  irregu- 
larities. And  where  the  taxpayer  has  not  only  failed  to  urge  his 
objections  at  the  proper  time,  but  has  permitted  the  work  to  go  for- 
wtprd  and  money  to  be  expended  on  the  faith  of  his  conduct,  the 
principle  of  estoppel  will  prevent  him  from  denying  liability  for  the 
assessment.*'  Nor  can  the  question  whether  a  lot  was  benefited  by 
the  construction  of  a  sewer  be  raised  in  an  action  to  collect  the  assess- 
ment.** In  general,  however,  it  may  be  said  that  any  departure"  from 
the  constitutional  or  statutory  procedure  for  the  perfecting  of  an 
assessment  against  private  property  is  a  ground  for  resisting  the  assess- 
ment in  some  form.*'  Some  defects  will  warrant  a  resort  to  equity 
and  the  issuance  of  an  injunction,**  as,  for  instance,  where  it  is  clear 
that  the  tax  has  been  imposed  without  authority  and  is  absolutely 
void.** 

51.  Enforcement  of  Assessments;  Liens;  Interest  and  Penalties. — 
An  assessment  on  lands  for  benefits  conferred  by  the  construction  of 
a  drain  is  not  a  contract  in  which  the  one  constructing  the  drain 
has  a  vested  right,  but  is  purely  a  statutory  right  or  remedy,  and  its 
enforcement  must  be  in  strict  conformity  with  the  requirements  of 

10.  Union  Drainage  Dist.  No.  1  t.  16.  Note:  60  L.R.A.  244. 
Smith,  233  lU.  417,  84  N.  E.  376,  16  17.  Note:  60  L.R.A.  244. 
L.R.A.(N.S.)  292  tftid  note.  18.  Murphy  v.  Wilmington,  6  Honst. 

11.  Note:  16  L.R.A.(N.S.)  292.  (Del.)  108,  22  A.  S.  R.  345. 

12.  In  re  Ryers,  72  N.  T.  1,  28  Am.       Note:  60  L.R,A.  243. 

Rep.  88.  19.  Murphy  v.  Wilmington,  6  Houst. 

13.  Note:  60  L.R.A.  242.  (Del.)  108,  22  A,  S.  R.  345. 

14.  Note:  58  L.R.A.  364.  Note:  60  L.R.A.  243. 

15.  Note:  60  L.R.A.  246  et  aeq. 
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the  statute  in  force.**  In  the  absence  of  a  statute  to  the  contrary,  drain 
assessments  are  levied  upon  the  land  and  not  upon  the  occupant.* 
Hence  they  must  be  collected  by  proceedings  in  rem  against  the  prop- 
erty and  not  by  an  action  of  assumpsit.*  A  law  making  a  drainage 
assessment  a  lien  upon  land  superior  to  the  liens  of  existing  incum- 
brances is  not  unconstitutional  as  a  violation  of  the  obligation  of 
contracts  or  the  divesting  of  vested  rights,  and  under  the  usual  stat- 
utes the  lien  attaches  to  the  land  itself,  irrespective  of  the  interest 
of  the  various  owners,  and  is  paramount  to  all  other  claims,*  includ- 
ing prior  mortgages.*  The  complaint  in  an  action  by  a  drainage 
company  to  recover  assessments  need  not  state  in  terms  the  use  for 
which  the  money  is  required,  if  the  facts  are  evident  from  the 
whole  complaint;  but  it  must  describe  the  commencement,  course, 
and  terminus  of  the  drain.  It  has  been  held  that  the  fact  that  the 
company  has  not  procured  the  right  of  way  will  not  bar  such  action.* 
No  interest  or  penalties  can  be  collected  unless  expressly  authorized 
by  statute.  This  follows  from  the  nature  of  a  special  assessment  as 
being  a  species  of  taxation.* 

y.  Construction  and  Maintbnancb 

Oenerally 

52.  Duty  to  Construct— It  may  be  stated  as  a  general  rule  that 
a  municipal  corporation  is  not  bound  to  construct  sewers,'  and  that 

20.  Large  v.  Keen's  Creek  Draining  43    Am.    Rep.    86;    Tort    Wayne    t. 

Co.,  30  Ind.  263,  95  Am.  Dec.  696.  Coombs,  107  Ind.  75,  7  N.  E.  743,  57 

Notes:   58  L.R.A.  380;   60   L.R.A.  Am.  Rep.  82;  Rice  v.  Evansville,  108 

238.  Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22; 

1.  Wabash  E.  R.  Co.  v.  East  Lake  Hines  v.  Nevada,  150  la.  620,  130  N. 
Fork  Special  Drainage  Dist.  Com'is,  W.  181,  32  L.R.A.(N.S.)  797;  George- 
134  HI.  384,  25  N.  E.  781,  10  L.R.A.  town  v.  Com.,  115  Ky.  382,  73  S.  W. 
285.  1011,  1  Ann.  Cas.  961,  61  L.R.A.  673 

Note:  58  L.R.A.  379.  and  note;  Hitchins  v.  Prostburgh,  68 

2.  Note:  60  L.R.A.  238.  Md.  100,  11  Atl.  826,  6  A.  S.  R.  422; 

3.  Wabash  E.  R.  Co.  v.  East  Lake  St.  Paul,  etc.,  R.  Co.  v.  Duluth,  56 
Fork  Special  Drainage  Dist.,  134  lU.  Minn.  494,  58  N.  W.  159,  45  A.  S.  R. 
384,  25  N.  E.  781, 10  L.R.A^285,  491,  23  L.R.A.  88;  Ro^e  v.  Ports- 

4.  Drainage  Com'rs  of  Washmgton  ^^^^h,  56  N.  H.  291,  22  Am.  Rep.  464; 

947  Am   ci  1915C  40     '  ^^^'  ^^  ^-  ^'"'-  ^^^>  O'DonneU  v. 

""k  U^ge'v^-S  Creek  Draining  g^"-^^^  LV'^n^^C^-  m' 

Co.,  30  Ind.  263,  95  Am.  Dec.  696.  i^?  A.  S.  R.  556    6  Ann.  Cas    173, 

6.  Sargent  v.  Tnttle,  67  Conn.  162,  3  L.R.A.(N.S.)  1053;  Carr  v.  North- 
.34  Atl.  1028,  32  L.R.A.  822.  See  su-  e™  Liberties,  35  Pa.  St  324,  78  Am. 
pra,  par.  42.  And  see  generally,  Spb-  Dec-  342;  Mayrant  v.  Columbia,  77 
ciAL  OR  Local  Assessments;  Taxa-  S.  C.  281,  57  S.  E.  857,  10  LJt.A. 
TiON.  (N.S.)   1094;   Horton  v.  Nashville,  4 

7.  Evansville  v.  Decker,  84  Ind.  825.  Lea  (Tenn.)  39,  40  Am.  Rep.  1. 
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in  the  absence  of  a  mandatoiy  statute  the  corporation  is  not  liable 
in  damages  for  wholly  failing  to  provide  sewerage  or  drainage,^ 
unless  they  are  made  necessary  by  its  own  act,'  as  where  through 
change  of  street  grades  water  is  cast  upon  private  property,  thus  caus- 
ing injury  which  could  be  prevented  by  proper  sewerage.***  Nor  is 
there  any  way  in  which  the  citizens  can  compel  it  to  do  so.**  But 
there  may  be  conditions  under  which  it  may  become  the  duty  of  the 
municipahty  to  provide  drainage  with  respect  to  particular  parcels 
of  land.  Thus,  it  is  generally  the  duty  of  the  municipality  to  abate 
nuisances,-  and  if  drainage  is  necessary  to  that  end  the  municipality 
has  authority  to  provide  it.**  And  it  must  provide  drainage  for  its 
own  property.*"  Similarly,  ita  duty  to  keep  its  streets  in  safe  con- 
dition requires  them  to  be  drained.**  Where  general  laws  place  the 
duty  of  constructing  drains  and  sewers  on  municipal  officers,  in  the 
performance  of  such  duty  they  act  as  public  officers  and  not  as  agents 
of  the  municipality,  and  the  municipality  cannot  be  held  liable  for 
injuries  resulting  from  their  negligence.**  .    . 

53.  Power  and  Duty  to  Repair. — The  duty  of  looking  after  the 
repair  should  be,  and  usually  is,  imposed  by  statute  upon  the  officials 
to  whose  care  the  improvement  has  been  committed,  either  upon  their 
own  initiative  or  upon  petition  by  interested  property  owners.  But 
it  seems  that  action  by  the  officials  in  charge  cannot  be  compelled  by 
mandamus  if  their  power  is  discretionary,  as  it  is  usually,  except 
in  case  of  a  purely  arbitrary  refusal.  The  repair  is  generally  regarded 
as  a  matter  of  routine  duty,  and  does  not  require  the  complicated 
processes  necessary  for  the  original  establishment  of  the  drain  or 
sewer.    In  order  to  come  within  the  provisions  of  the  statute  authoriz- 

Notee:  66  Am.  Dec.  435;  65  L.BA.  9.  Evansville  v.  Decker,  84  Ind.  325, 

250;  16  Eng.  Rnl.  Caa.  624.  43    Am.    Eep.    86;    Fort    Wayne    v. 

8.  Piatt  V.  Waterbury,  72  Conn.  531,  Coombs,  107  Ind.  75,  7  N.  E.  743,  57 

45  Atl.  154,  77  A.  S.  R.  335,  48  L.R.A.  Am.  Rep.  82;  Rice  v.  Evansville,  108 

691;  Evansville  v.  Decker,  84  Ind.  325,  Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22. 

43    Am.    Rep.   86;    Fort   Wayne    v.  Note:  61  L.R.A.  677. 

Coombs,  107  Ind.  75,  7  N.  E.  743,  57  10.  Dixon  v.  Baker,  65  111.  518,  16 

Am.  Rep.  82 ;  Hines  v.  Nevada,  150  la.  Am.   Rep.  591.     See   infra,   par.   81 

620,  130  N.  W.  181,  32  L.R.A. (N.S.)  et  seq.    And  see  Highways. 

797;Hitchinsv.Frostburg,  68Md.  100,  U.  Horton     v.     Nashville,    4    Lea 

11  Atl.  826,  6  A.  S.  R.  422;  St.  Paul,  (Tenn.)  39,  40  Am.  Rep.  1. 

etc.,  R.  Co.  V.  Dulath,  56  Minn.  494,  Note:  61  L.R.A.  673. 

58  N.  W.  159,  45  A.  S.  R.  491,  23  12.  Note:  61  L.R.A.  675. 

L.R.A  88;  O'Donnell  v.  Syracuse,  184  13.  Briegel  v.  Philadelphia,  135  Pa. 

N.  T.  1,  76  N.  E.  738,  112  A.  S.  R.  St.  451, 19  AU.  1038,  20  A.  S.  R.  885. 

558,  6  Ann.  Cas.  173,  3  L.RA.(N.S.)  Note:  61  LR.A.  676. 

1053;  Carr  v.  Northern  Liberties,  35  14.  Note :  61  L.R.A.  676.    See  High- 

Pa.  St.  324.  78  Am.  Dee.  342.  vcays. 

Notes:   66  Am.  Dec.  435;  20  Am.  15.  Bulger  v.  Eden,  82  Me.  352,  19 

Rep.  626;  29  A.  S.  R.  737;  61  L.R.A.  Atl.  829,  9  L.R.A.  205.    See  Munic- 

673  et  seq.;  16  Eng.  Rul.  Cas.  624.  ipal  Cobporations. 
See  also  infra,  par. '79. 
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ing  and  controlling  the  repair,  the  proceeding  must  be  limited  to  main- 
tenance in  the  condition  in  which  the  construction  proceedings  left  it, 
and  consequently  repair  proceedings  cannot  be  used  to  complete  work 
which  had  been  left  incomplete,  nor  to  enlarge  work  which  was 
inadequate  as  originally  constructed.  But  the  fact  that  the  ditch  was 
never  fully  completed  will  not  prevent  a  repair  of  the  part  that  was 
finished,  and  the  fact  that  the  ditch  was  incidentally  enlarged  in  the 
process  of  repair  will  not  render  the  proceeding  void  in  toto  so  that 
no  assessment  can  be  made  for  the  work,  but  the  assessment  will  be 
upheld  so  far  as  necessary  to  meet  the  cost  of  legitimate  repairs.** 

54.  Cost  of  Maintenance. — After  a  drainage  system  has  been 
installed  there  are  necessarily  some  expenses  attending  its  maintenance 
in  a  working  condition,  and  some  attention  and  care  are  also  necessary 
to  preserve  its  efficiency.  The  question  then  arises  as  to  who  must 
bear  these  burdens.  Primarily  these  matters  are  controlled  by  statu- 
tory provisions.  The  legislature  may  direct  payment  of  the  cost  of 
maintenance  out  of  the  public  funds,  or  may  require  each  landowner 
to  keep  a  section  in  repair,*'  or  may  meet  the  cost  by  assessment  upon 
property  benefited.** 

55.  Liability  of  Municipalities  Generally. — ^When  municipalities 
are  acting  in  their  corporate  character,  or  in  the  exercise  of  powers 
for  their  own  advantage,  they  are  liable  for  damages  caused  by  the 
negligence  or  torts  of  their  officers  or  agents;  but  where  they  are 
exercising  the  judicial,  discretionary,  or  legislative  authority  conferred 
by  their  charters,  or  are  discharging  a  duty  imposed  solely  for  the 
pubKc  benefit,  they  are  not  liable  for  the  torts. or  negligence  of  their 
officers,  unless  there  is  some  statute  which  subjects  them  to  liability 
therefor.**  In  the  application  of  this  rule  it  has  become  well  settled 
that  the  exercise  of  the  duty,  on  the  part  of  a  municipality,  to  provide 
sewers  or  drains  is  in  its  nature  quasi  judicial  or  legislative,**  and 

16.  Note:  69  L.R.A.  805  et  seq.  Gas.  173,  3  LJl.A.(N.S.)  1053;  Mets 

17.  Note:  69  L.R.A.  805,  809.  v.  Asheville,  150  N.  G.  748,  64  S.  E. 

18.  Taylor  v.  Grawford,  72  Ohio  St.  881,  22  L.R.A.(N.S.)  940  and  note; 
560,  74  N.  E.  1065,  69  L.R.A.  805  and  Carr  v.  Northern  Liberties,  35  Pa.  St. 
note.  324,  78  Am.  Dec.  342;  Mayrant  v.  Co- 

19.  See  MuKiciPAL  Gorporations.  lumbia,  77  S.  C.  281,  57  S.  E.  857,  10 

20.  Evansville  v.  Decker,  84  Ind.  L.R.A.(N.S.)  1094;  Pierce  v.  Gibson 
325,43  Am.  Rep.  86;  Hitchins  V.Frost-  County,  107  Tenn.  224,  64  S.  W.  33, 
burp,  68  Md.  100,  11  Atl.  826,  6  A.  89  A.  S.  R.  946,  55  LJt.A.  477;  Ghalk- 
S.  R.  422;  Detroit  v.  Beckman,  34  ley  v.  Richmond,  88  Va.  402,  14  S.  E. 
Mich.  125,  22  Am.  Rep.  507;  St.  Paul,  339,  29  A.  S.  R.  730  and  note;  Hart 
etc.,  R.  Go.  V.  Duluth,  56  Minn.  494,  58  v.  NeUlsville,  125  Wis.  546, 104  N.  W. 
N.  W.  159,  45  A.  S.  R.  491,  23  L.R.A.  699,  4  Ann.  Gas.  1085, 1  L.R.A.(N.S.) 
88;  Lefrois  v.  Monroe  County,  162  N.  952. 

Y.  563,  57  N.  E.  185,  50  L.R.A.  206;  Notes:  66  Am.  Dec.  435;  20  Am. 
O'Donnell  v.  Syracuse,  184  N.  Y.  1,  Rep.  626;  84  A.  S.  R.  923:  61  L.R.A. 
76  N.  E.  738, 112  A.  S.  R.  558,  6  Ann.  683;  20  L.R.A.(N.S.)   537.     But  see 
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requires  the  exercise  of  judgment  and  discretion  as  to  the  time  when 
and  the  mode  in  which  such  a  project  shall  be  undertaken,  and  as  to 
the  best  plan  which  the  means  at  the  disposal  of  the  corporation  ren- 
ders it  practicable  to  adopt.*  But  the  cases  are  by  no  means  har- 
monious, and  it  is  difficult  to  deduce  from  them  any  general  rule 
founded  on  principle,  which  will  clearly  indicate  when  a  municipality 
is  protected  by  the  shield  of  its  governmental  capacity  and  when  it  is 
without  that  protection.*  Furthermore,  the  question  whether  the 
municipality  has  authority  to  inflict  the  injuries,  or  rather  to  do  the 
act  which  necessarily  causes  them,  is  not  always  easily  determined,' 
for  the  authority  may  be  implied  from  statutes  which  do  not  expressly, 
or  in  terms,  confer  it.^  Generally,  however,  the  exemption  is  limited 
to  the  damages  belonging  to  the  class  usually  termed  consequential,' 
and  the  better  considered  opinion  seems  to  be  that  if  in  the  exer- 
cise of  its  discretionary  powers  in  the  matter  of  damages  a  munici- 
pal corporation  is  negligent,  it  is  liable  to  the  same  extent  ea.  an 
individual  for  a  airnilar  injury.*  Where  there  is  a  direct  appropriar 
tion  of  property  rights  of  others  there  is  no  exception,  for  then  damage 
comes  within  the  constitutional  provision  against  the  taking  of  private 
property  for  public  use  without  due  compensation.'  Certainly,  more- 
over, the  rule  that  exempts  municipal  corporations  from  liability  for 
consequential  damage  to  private  property  from  public  improvements 

Piatt  V.  Waterbnry,  72  Conn,  531,  45  4.  State  v.  Concordia,  78  Kan.  250, 

Atl.  154,  77  A.  S.  R.  335,  48  L.R.A.  96  Pac.  487,  20  L.RA..(N.S.)   1050; 

691:  Detroit  v.  Corey,  9  Mich.  165,  80  Louisville  v.  Norris,  111  Ky.  903,  64 

Am.  Dec.  78.  S.  W.  958,  98  A.  S.  R.  437. 

Note:  20  Am.  Rep.  626.  Note:  48  L.R.A.  692. 

1.  EvansviUe  v.  Decker,  84  Ind.  325,  5.  Piatt  v.  Waterbnry,  72  Conn.  531, 
43  Am.  Rep.  86;  Hitchins  v.  Frost-  45  Atl.  154,  77  A.  S.  R.  335  and  note, 
burg,  68  Md.  100,  11  Atl.  826,  6  A.  S.  48  L.R.A.  691  and  note;  Cummins  v. 
R.  422;  O'Donnell  v.  Syracuse,  184  N.  Seymour,  79  Ind.  491,  41  Am.  Rep. 
T.  1,  76  N.  E.  738,  112  A.  S.  R.  558,  618;  Huflfmire  v.  Brooklyn,  162  N.  Y. 
6  Ann.  Cas.  173,  3  L.R.A.(N.S.)  1053;  584,  57  N.  E.  176,  48  L.R.A.  421; 
Carr  v.  Northern  Liberties,  35  Pa.  St.  Uppington  v.  New  York,  165  N.  Y,  222, 
324,  78  Am.  Dec.  342;  Mayrant  v.  59  N.  E.  91,  53  L.R.A.  550. 
Columbia,  77  S.  C.  281,  57  S.  E.  857,  6.  Uppington  v.  New  York,  165  N. 

10  L.R.A.(N.S.)  1094;  Pierce  v.  Gib-  Y.  222,  50  N.  E.  91,  53  L.R.A.  550. 
son  County,  107  Tenn.  224,  64  S.  W.  Notes:  1  L.RA..  298;  48  L.R.A.  706; 
33,  89  A.  S.  R.  946,  55  LJR.A.  477;  65  L.R.A.  274. 

Hart  V.  Neillsville,  125  Wis.  546,  104  7.  Piatt  v.  Waterbnry,  72  Conn.  531, 

N.  W.  699,  4  Ann.  Cas.  1085, 1  L.R.A.  45  Atl.  154,  77  A.  S.  R.  335  and  note, 

(N.S.)  952.  48  L.R.A.  691  and  note;  Thurston  v. 

Notes:  66  Am.  Dec.  -435;  29  A.  8.  St.  Joseph,  51  Mo.  510,  11  Am.  Rep. 

B.  737.  463;  Seifert  v.  Brooklyn,  101  N.  Y. 

2.  Tate  v.  St.  Paul,  56  Minn.  527,  58  136,  4  N.  E.  321,  54  Am.  Rep.  664; 
N.  W.  158,  45  A.  S.  R.  501;  Seifert  v.  Huffmire  v.  Brooklyn,  162  N.  Y.  584, 
Brooklyn,  101  N.  Y.  136,  4  N.  E.  321,  57  N.  E.  176.  48  L.R.A.  421;  Upping- 
54  Am.  Rep.  664.  ton  v.  New  York,  165  N.  Y.  222,  59 

3.  Note:  48  L.R.A.  692.  N.  E.  91,  53  L.R.A.  550. 
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does  not  apply  wheii  the  act  which  causes  the  damage  is  in  excess 
of  the  authority  of  the  municipality.* 

Liability  Orowing  out  of  Construction 

56.  Defective  Plans  Generally. — Some  conflict  exists  as  to  whether 
or  not  a  municipality  is  liable  for  the  adoption  of  a  defective 
or  inefficient  plan  of  sewerage  or  drainage,*  but  the  weight  of  authority 
sustains  the  proposition  that  in  the  adoption  of  the  plan  a  municipality 
acts  in  a  judicial  or  legislative  capacity,  and  is  not  liable  for  defects 
therein  or  for  errors  or  want  of  judgment  upon  which  its  sewerage  or 
drainage  is  devised.*"  Some  of  these  cases  are  subject  to  the  influence 
of  what  is  known  as  the  New  England  doctrine,  which  tends  to  absolve 
the  municipality  from  all  liability  except  such  as  is  expressly  imposed 
on  it  by  statute,**  and  there  are  decisions  which  carry  the  doctrine  of 
nonliability  for  defects  in  plans  to  the  full  extent  of  denying  liability 
even  when  a  trespass  is  committed.**  On  the  other  hand  it  has  been 
said  that  a  municipal  corporation,  voluntarily  accepting  a  statute 
which  authorizes  it  to  make  common  sewers,  and  to  assess  the  expense 
thereof  on  lands  benefited  thereby,  is  not  exempt  from  liability  to 
private  actions  by  persons  injured  by  its  negligence  in  exercising  the 
power  so  granted  and  accepted,  to  the  same  extent  as  it  is  in  the  per- 
formance of  duties  imposed  upon  it  by  general  law,  exclusively  for 
public  purposes,  and  without  its  corporate  assent.**  And  it  also  seems 
that  in  order  that  the  city  should  be  protected  because  the  council 
had  adopted  the  plan,  it  is  necessary  that  the  board  should  have  the 
exact  matter  under  consideration,  and  after  due  deliberation  should 
expressly  order  that  the  thing  be  done.**  Some  cases  are  found  which 
maintain  that  a  municipality  is  liable  for  unskilfulness  in  planning 
a  sewer  whereby  damage  results  to  private  property.**    These  cases 

8.  Kevins  v.  Fitchburg,  174  Mass,  R,  501;  King  v.  Granger,  21  R.  I.  93, 
545,  55  N.  E.  321,  47  L.R.A.  312;  Ash-  31*Atl.  1012,  79  A.  S.  R.  779;  Pierce 
ley  V.  Port  Huron,  35  Mich.  296,  24  v.  Gibson  County,  107  Tenn.  224,  64 
Am.  Rep.  552;  Uppington  v.  New  S.  W.  33,  89  A.  S.  R.  946,  55  L.R.A. 
York,  165  N.  Y.  222,  59  N.  E.  91,  53  477;  Hart  v.  NeiUsville,  125  Wis.  546, 
L.R.A.  550.  104  N.  W.  699,  4  Ann.  Cas.  1085,  1 

Note:  48  L.R.A.  691.  L.R.A.(N.S.)  952  and  note. 

9.  Notes:  29  A.  S.  R.  737;  65  L.R.A.  Notes:  66  Am.  Dec.  435;  29  A.  S. 
274;  67  LJl.A.  255;  4  Ann.  Cas.  1089.  R.  737;  1  L.R.A.  298;  5  L.R.A.  127; 

10.  Denver  v.  Capelli,  4  Colo.  25,  34  61  L.R.A.  683;  4  Ann.  Cas.  1089;  14 
Am.  Rep.  62;  Langley  v.  Augusta,  118  Ann.  Cas.  174;  16  Eng.  Rul.  Cas.  624. 
Ga.  590,  45  S.  E.  486,  98  A.  S.  R.  133 ;  11.  Note :  61  L.R.A.  688. 
Chicago  ▼.  Seben,  165  lU.  371,  46  N.  12.  Note:  61  L.R.A.  687. 

E.  244,  58  A.  S.  .R.  245;  Weis  v.      IS.  Bulger  v.  Eden,  82  Me.  352,  19 
Madison,  75  Ind.  241,  39  Am.  Rep.  Ati.  829,  9  L.R.A.  205. 
135;  Detroit  v.  Beckman,  34  Mich.  125,      14.  Note:  67  L.R.A.  256. 
22  Am.  Rep.  507;  Tate  v.  St.  Paul,       16.  Evansville   v.    Decker,   84   Ind. 
56 -Minn.  527,  58  N.  W.  158,  45  A.  S.  325,  43  Am.  Rep.  86;  Rice  v.  Evans- 
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seem  to  proceed  upon  the  theory  that  in  planning  a  sewer  the  munici- 
pality acts  in  a  ministerial  and  not  in  a  judicial  capacity.**  And 
courts  of  the  highest  respectability  have  held  that  if  a  sewer,  whatever 
its  plan,  is  so  constructed  as  to  cause  a  positive  and  direct  invasion  of 
plaintiff's  private  property,  as  by  collecting  and  throwing  upon  it,  to 
his  damage,  water  which  would  not  otherwise  have  flowed  or  found 
its  way  there,  the  corporation  is  liable.*'  So  also,  it  is  held,  if  a  city 
coAstructs  a  sewerage  system  not  according  to  any  plan,*'  or  accord- 
ing to  a  plan  not  properly  adapted,  it  is  not  acting  in  its  governmental 
capacity  and  cannot  escape  liiDtkility  on  such  plea.**  Other  cases  hold 
that  while  the  municipality  is  not  an  insurer  that  its  plans  shall  be 
adequate,'*'  nevertheless  to  escape  liability  it  must  act  with  ordinary 
business  sense,*  and  have  the  plans  prepared  by  competent  engineers,' 
and  not  attempt  to  settle  them  through  its  own  officials,  who  may  be 
utterly  ignorant  in  regard  to  such  matters.*  In  other  words,  they  held 
that  tiie  municipal  corporation  must  act  with  ordinary  common  sense 
and  that  the  plans  must  be  reasonable.^  Accordingly,  it  is  held  that 
a  proper  outlet  is  a  necessary  part  of  a  sewer  and  that  any  plan  which 
does  not  provide  one  must  be  regarded  as  defective,*  and,  further,  that 

ville,  108  Ind.  7,  9  N.  E.  139,  58  Am.  Notes:   66  Am.  Dec.  435;  20  Am. 

Rep.  22;   Seymour  v,  Cummins,  119  Rep.  629;  5  L.R.A.  128;   61  L.R.A. 

Ind.  148,  21  N.  E.  549,  5  L.R.A,  126;  685;  1  L.R.A.(N.S.)  952;  4  Ann.  Cos. 

LouisviUe  v.  Norris,  111  Ky.  903,  64  1091;  16  Eng.  Rul.  Cas.  624. 

S.  W.  958,  98  A.  S.  R.  437;  Hart  v.  18.  Hart  v.  Neillsville,  125  Wis.  546, 

NeiUsville,  141  Wis,  3, 123  N.  W.  125,  104  N.  W.  699,  4  Ann.  Cas.  1085,  1 

135  A.  S.  R.  17.  L.RJL.(N.S.)  952;  Hart  v.  NeillsviUe, 

Notes:  29  A.  S.  R.  738;  67  L.R.A.  -141  Wis.  3,  123  N.  W.  125, 135  A.  S. 

255;  4  Ann.  Cas.  1090.  R.  17. 

16.  Kvansville   v.   Decker,  84   Ind.  19.  Hart  v.  Neillsvine,  125  Wis.  546, 
325,  43  Am.  Rep.  86.  104  N.  W.  699,  4  Ann.  Cas.  1085,  1 

Notes:  29  A.  S.  R.  738;  61  L.R.A.  Ii.RJk..(N.S.)  952  and  nota. 
684.  Note:  67  L.RA.  256. 

17.  Amdt  V.  CuUman,  132  Ala.  540,       20.  Note:  61  LJl.A.  684. 

31  So.  478,  90  A.  S.  R.  922;  Weis  v.  1.  Rice  v.  Evansville,  108  Ind.  7,  9 

Madison,  75  Ind.  241,  39  Am.  Rep.  N.  E.  139,  58  Am.  Rep.  22;  Louisvflle 

135;  Wallace  V.  Muscatine,  4  G.  Greene  v.  Norris,  111  Ky.  903,  64  S.  W.  958, 

(la.)  373,  61  Am.  Dec.  131;  Ashley  v.  98  A.  S.  R.  437. 

Port  Huron,  35  Mich.  296,  24  Am.  Rep.  Notes:   61  L.R.A.   684;   67   L.R.A. 

552;  Tate  v.  St.  Paul,  56  Minn.  527,  255;  1  LJl.A. (N.S.)  953. 

58  N.  W.  158,  45  A.  S.  R.  501;  Thura-  2.  Notes:  61  L.R.A.  684;  65  L.R.A. 

ton  V.  St.  Joseph,  51  Mo.  510,  11  Am.  274;  67  L.R.A.  255. 

Rep.  463;  Rochester  White  Lead  Co.  3.  Notes:  61  L.R.A.  684;  67  L.R.A. 

V.  Rochester,  3  N.  Y.  463,  53  Am.  Dec.  255. 

316  and  note;  Seifert  v.  Brooklyn,  101  4.  Rice  v.  Evansville,  108  Ind.  7,  9 

N.  Y.  136,  4  N.  E.  321,  54  Am.  Rep.  N.  E.  139,  58  Am.  Rep.  22;  Hitchins 

664;   Pierce  v.   Gibson   County,   107  v.  Frostburg,  68  Md.  100,  11  Ati.  826, 

Tenn.  224,  64  S.  W.  33,  89  A.  S.  R.  6  A.  S.  R.  422;  Rowe  v.  Portsmouth, 

946,  55  L.R.A.  477;  Chalkley  v.  Rich-  56  N.  H.  291,  22  Am.  Rep.  464. 

mond,  88  Va.  402,  14  S.  E.  339,  29  A.  5.  Notes:  9  LR.A.  206;  61  L.R.A. 

8.  R.  730.  690. 
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the  outlet  must  be  such  as  not  to  involve  a  trespass  on  private  prop- 
erty.* It  is  also  held  that  the  duty  of  the  municipality  to  keep  its 
highways  safe  requires  it  to  exercise  care  in  locating  open  drains  in 
them.'  It  seems  that  counties  are  in  the  same  situation  as  to  liability 
concerning  the  construction  of  drains  as  cities  are  as  to  sewers.' 

57.  Notice  of  Defect  in  Plans. — If  the  municipality  knows  that  its 
plans  are  defective  and  that  unless  they  are  remedied  they  may  pro- 
duce direct  injury  to  private  rights,  it  should  exercise  ordinary  care 
to  prevent  such  a  result,  and  is  responsible  for  damages  caused  by 
failure  in  that  regard.*  So,  if  a  city,  with  knowledge  of  such  defects, 
proceeds  with  the  construction  of  the  sewer  to  the  damage  of  a  prop- 
erty owner,  it  is  no  answer  to  the  owner's  action  that  had  he  not  con- 
nected his  drain  with  the  sewer  no  injury  would  have  occurred.*'  It 
is  not  the  mere  construction  of  a  sewerage  system  by  a  city  which 
exempts  the  corporation  from  liability  for  injuries  caused  by  its 
operation  growing  out  of  defects  in  the  plan  thereof,  but  such  con- 
struction according  to  a  plan  stamped  with  judicial  approval,  so  to 
speak,  of  the  proper  governing  body.**  Likewise,  if  a  sewer  as  orig- 
inally planned  is  found  after  construction  to  result  in  direct  and 
physicsd  inji^ry  to  the  property  of  another  which  would  not  otherwise 
have  happened,  and  which,  from  its  nature,  is  liable  to  be  repeated  and 
continuous,  but  is  remediable  by  a  change  of  plan  or  the  adoption  of 
prudent  measures,  the  corporation  is  liable  for  such  damage  as  occurs 
in  consequence  of  the  original  cause,  after  notice  and  an  omission  to 
use  ordinary  care  to  remedy  the  evil.** 

58.  Injuries  from  Ezecution  of  Plans  Generally. — The  authorities 
are  numerous  and  uniform  in  holding  that  after  the  adoption  of  a  plan 
of  sewerage  or  drainage,  the  manner  of  its  execution  becomes,  with 
respect  to  the  rights  of  the  citizen,  a  mere  ministerial  duty,  and  that 
for  any  negligence  and  unskilfulness  in  the  execution  or  construction 
of  the  work,  whereby  injury  is  inflicted  upon  a  private  right,  the 
municipality  will  be  responsible.*'   It  is  bound  to  exercise  the  same 

6.  Note:61L.R.A.  690.  31  So.  478,  90  A.  S.  R.  922;  Fort 

7.  Note:  61  L.R.A.  706.  Wayne  v.  Coombs,  107  Ind.  75,  7  N. 
See  HiQHWATS.  E.  743, 57  Am.  Rep.  82;  Hart  v.  Neills- 

8.  Pierce  v.  Gibson  Comity,  107  ville,  125  Wis.  546,  104  N.  W.  699,  4 
Tenn.  224,  64  S.  W.  33,  89  A.  S.  R.  Ann.  Cas.  1085,  1  L.R.A.(N.S.)  952. 
946,  55  L.R.A.  477.  11.  Hart  v.  NeillsviUe,  125  Wis.  546, 

Note:  39  L.R.A.  69  et  seq.  104  N.  W.  699,  4  Ann.  Cas.  1085,  1 

9.  Amdt  V.  Cullman,  132  Ala.  540,  L.R.A.(N.S.)  952. 

31  So.  478,  90  A.  S.  R.  922;  Hart  v.       12.  Tate  v.  St.  Paul,  56  Minn.  527, 

NeillsviUe,  125  Wis.  546,  104  N.  W.  58  N.  W.  158,  45  A.  S.  R.  501. 
699,  4  Ann.  Cas.  1085, 1  L.R.A. (N.S.)       13.  City  Council  of  Montgomery  v. 

952;  Hart  v.  NeillsviUe,  141  Wis.  3,  GUman,  33  Ala.  116,  70  Am.  Dec.  562; 

123  N.  W.  125, 135  A.  S.  R.  17.  Denver  v.  Capelli,  4  Colo.  25,  34  Air. 

Note:  20  L.R.A.(N.S.)  637.  Rep.  62;  Judd  v.  Hartford,  72  Con- 

10.  Amdt  V.  CnUman,  132  Ala.  546,  350,  44  Atl.  510,  77  A.  S.  R.  T 
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degree  of  care  and  prudence  that  a  cautious  individual  would  do  if 
the  whole  loss  or  nak.  were  his  own,  and  is  liable,  like  an  individual, 
for  damages  resulting  from  negligence  or  omission  of  duty.**  And 
it  seems  that  its  liability  is  the  same  whether  the  construction  of  the 
sewer  is  done  by  the  municipality  itself  or  by  some  one  under  its 
authority.**  It  is  important  to  note,  however,  that  a  municipality's 
liability  in  connection  with  the  construction  of  drains  and  sewers  is  not 
absolute  but  depends  on  negligence,**  and  it  seems  that  in  the  absence 
of  express  charter  or  statute  power  the  officers  of  the  municipality  can- 
not by  contract  bind  it  to  a  higher  degree  than  ordinary  care  or  make 
it  an  insurer  against  injuries.*'  Hence  a  municipality  is  not  liable  for 
consequential  damages  for  injuries  to  private  property  resulting  from 
the  construction  of  sewers  when  the  work  is  skilfully  executed  and 
free  from  negligence.**  Except  where  there  is  a  constitutional  pro- 
vision requiring  compensation  for  consequential  damages  *•  such 
injuries  belong  to  the  class  styled  damnum  absque  injuria.    They  do 

Langley'y.  Augusta,  118  Ga.  590,  45  Notes:  66  Am.  Deo.  436;  20  Am. 
S.  E.  486,  98  A.  S.  R.  133;  Chicago  v.  Rep.  626;  84  A.  S.  R.  923;  1  L.R.A. 
Seben,  165  lU.  371,  46  N.  E.  244,  56  298;  5  L.R.A.  126;  9  L.R.A.  209;  20 
A.  S.  R.  245;  Weis  v.  Madison,  75  Lad.  L.R.A.(N.S.)  537;  4.  Ann.  Caa.  1091; 
241,  39  Am.  Rep.  135;  Cummins  t.  14  Ann.  Cas.  175. 
Seymour,  79  Ind.  491,  41  Am.  Rep,  14.  Cummins  v.  Seymour,  79  lud. 
618;  Evansville  V.  Decker,  84  Ind.  325,  491,  41  Am.  Rep.  618;  Nashville  v. 
43  Am.  Rep.  86;  Fort  Wayne  v.  Sutherland,  92  Tenn.  335,  21  S.  W. 
Coombs,  107  Ind.  75,  7  N.  E.  743,  57  674,  36  A.  S.  R.  88,  19  L.R.A.  619. 
Am.  Rep.  82;  Rice  v.  Evansville,  108  Notes:  53  Am.  Dec.  321;  29  A.  S. 
Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22;  R.  739;  84  A.  S.  R.  923. 
Wallace  v.  Muscatine,  4  G.  Greene  15.  Chalkley  v.  Richmond,  88  Va. 
(la.)  373,  61  Am.  Dec.  131;  Hines  v.  402,  14  S.  E.  339,  29  A.  S.  R.  730. 
Nevada,  150  la.  62,  130  N.  W.  181,  32  16.  Valparaiso  v.  Hagen,  153  Ind. 
L.R>A..(N.S.)  797;  Hitchins  v.  Frost-  337,  54  N.  E.  1062,  74  A.  S.  R.  305,  48 
burg,  68  Md.  100, 11  Atl.  826,  6  A.  S.  L.R.A.  707;  Hitchins  v.  Frostburg,  68 
R,  422;  Stock  v.  Boston,  149  Mass.  Md.  100,  11  Atl.  826,  6  A.  S.  R.  422; 
410,  21  N.  E.  871,  14  A.  S.  R.  430;  Murphy  v.  LoweU,  128  Mass.  396,  35 
Detroit  ▼.  Beckman,  34  Mich.  125,  22  Am.  Rep.  381;  Smith  v.  City  Council 
Am.  Rep.  507;  Semple  v.  Vicksburg,  of  Alexandria,  33  Grat.  (Va.)  208,  36 
62  Miss.  63,  52  Am.  Rep.  181;  Imler  Am.  Rep.  788. 

V.  SpringBeld,  55  Mo.  119,  17  Am.  Notes:  53  Am.  Dec.  321;  9  L.R.A. 
Rep.  645;  Rochester  White  Lead  Co.  209. 

V.  Rochester,  3  N.  Y.  463,  53  Am.  Dec.  17.  Nashville  v.  Sutherland,  92  Tenn. 
316  and  note;  Hardy  v.  Brooklyn,  90  335,  21  S.  W.  674,  36  A.  S.  R.  88,  19 
N.  Y.  435,  43  Am.  Rep.  182;  Mayrant  L.R.A.  619. 

y,  Columbia,  77  S.  C.  281,  57  S.  E.  857,  18.  Johnson  v.  St.  Louis,  172  Fed. 
10  L.R.A.(N.S.)  1094;  Smith  v.  City  31,  96  C.  C.  A.  617,  18  Ann.  Caa.  949 
Council  of  Alexandria,  33  Grat.  (Va.)  and  note;  Valparaiso  v.  Hagen,  153 
208,  36  Am.  Rep.  788;  Chalkley  v.  Ind.  337,  54  N.  E.  1062,  74  A.  S.  R. 
Richmond,  88  Va.  402,  14  S.  E.  339,  305,  48  L.R.A.  707;  Murphy  v.  Lowell, 
29  A.  S.  R.  730  and  note;  Hart  v.  128  Mass.  396,  35  Am.  Rep.  381. 
Neillsville,  125  Wis.  546,  104  N.  W.  Notes:  19  L.R.A.  94;  61  L.RA.  681. 
699,  4  Ann.  Cas.  1085  and  note,  1  19.  Note:  19  L.R.A.  95. 
L.R.A.(N.S.)  952. 
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not  come  within  the  terms  of  the  usual  constitutional  prohibition 
against  taking  or  damaging  private  property  for  public  use  without 
due  compensation.  In  such  case  it  is  immaterial  whether  or  not  the 
title  to  property  to  the  middle  of  the  street  or  alley  is  in  the  landowner, 
for  in  either  case  it  is  subject  to  the  right  of  the  city  to  use  it  for 
sewers.^  But  the  mere  fact  that  the  construction  of  a  sewer  near 
private  property  will  be  a  nuisance  at  common  law  does  not,  in  the 
absence  of  statute,  constitute  a  taking  for  which  compensation  must 
be  made  to  the  owner.* 

59.  Insufficiency  of  Sewers. — ^Under  the  general  rule  of  nonlia- 
bility for  injuries  due  to  defective  plans,'  a  municipality  is  not  liable 
for  injuries  caused  by  the  incapacity  of  sewers  to  take  care  of  the 
sewage*  There  are  cases  to  the  contrary,  however,*  apparently  based 
on  the  theory  that  the  construction  of  an  insuJGScient  sewer  con- 
stitutes negUgence  in  the  plan.*  And'  so  it  has  been  held  that  when 
a  municipal  corporation  undertakes  to  exercise  its  inherent  power 
and  to  construct  a  drain  or  sewer,  it  is  bound  to  give  such  capacity  to 
the  drain  that  it  shall  not  become  a  nuisance  to  persons  resididg  in  the 
neighborhood;  •  or  at  least  its  use  shall  not  be  continued  to  the  dam- 
age of  abutting  landowners  after  its  insufficiency  has  been  proved.^ 
The  courts  are  particularly  prone  to  such  holdings  in  cases  in  which 
the  sewer  was  sufficient  for  the  purposes  for  which  it  was  originally 
constructed,  but  later  is  overtaxed  by  additional  connections  or  by 
change  of  grade,*  or  when  new  laterals  are  added  after  the  sewer  has 
proved  insufficient  to  accommodate  the  flow  already  imposed  on  it.* 
But  it  has  been  held  to  be  a  good  defense,  that  the  city  had  an  engineer 
competent  to  take  charge  of  such  work,  and  that  the  size  of  the  sewer 


20.  Johnson  v.  St.  Louis,  172  Fed. 
31,  96  C.  C.  A.  617, 18  Ann.  Cas.  949. 
See  supra,  par.  16. 

1.  Note:  60  L.R.A.  201. 

See  infra,  par.  65,  as  to  nuisance. 

2.  See  supra,  par.  56. 

3.  Denver  v,  Capelli,  4  Colo.  25,  34 
Am.  Rep.  62;  Fair  v.  Philadelphia,  88 
Pa.  St.  309,  32  Am.  Rep.  455. 

Notes:  66  Am.  Dec.  435;  1  L.R.A. 
298;  4  Ann.  Cas.  1090;  14  Ann.  Cas. 
174. 

4.  Louisville  v.  Norris,  111  Ky.  903, 
64  S.  W.  958,  98  A.  S.  R.  437;  Bates 
V.  Westborough,  151  Mass.  174,  23  N. 
E.  1070, 7  L.R.A.  156 ;  Rochester  White 
Lead  Co.  ▼.  Rochester,  3  N.  T.  463,  53 
Am.  Dec.  316  and  note;  Seifert  v. 
Brooklyn,  101  N.  Y.  136,  4  N.  E.  321, 
64  Am.  Rep.  664;  Hart  v.  Neillsville, 


141  Wis.  3,  123  N.  W.  125, 135  A.  S. 
R.  17. 

Notes:  4  Ann.  Cas.  1090;  14  Ann. 
Cas.  174. 

5.  Hart  v.  Neillsville,  141  Wis.  3, 
123  N.  W.  125,  135  A.  S.  R.  17. 

Note:  61  L.R.A.  684. 

6.  See  infra,  par.  61. 

7.  Louisville  v.  Norris,  111  Ky.  903, 
64  S.  W.  958,  98  A.  S.  R.  437. 

8.  Bates  v.  Westborough,  151  Mass. 
174,  23  N.  E.  1070,  7  L.R.A.  156; 
Seifert  v.  Brooklyn,  101  N.  Y.  136,  4 
N.  E.  321,  54  Am.  Rep.  664;  King  v. 
Granger,  21  R.  I.  93,  31  Atl.  1012,  79 
A.  S.  R.  779. 

Notes:  4  Ann.  Cas.  1090;  14  Ann. 
Cas.  174. 

9.  Seifert  v.  Brooklyn,  101  N.  T. 
136,  4  N.  E.  321,  54  Am.  Rep.  664. 
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nras  left  to  him,  and  that  he  honestly  believed,  in  drafting  the  plans, 
that  he  was  making  it  large  enough.*'  Accordingly,  if  a  municipality 
constructs  a  sewer  in  accordance  with  the  requirements  of  good 
engineering,  it  cannot  be  held  liable  for  an  overflow  due  to  an  imusual 
and  excessive  rainfall.**  In  considering  the  liability  of  the  munici- 
pality for  failure  to  provide  adequate  drainage,  attention  must  be 
given  to  the  charter  provisions  and  to  the  manner  in  which  the  drain 
was  paid  for.*' 

60.  Injuries  Due  to  Connections. — ^Under  the  doctrine  that  a  munic- 
ipality is  not  bound  to  provide  drainage,**  it  is  held  that  when  it 
does  so  individuals  may  profit  by  the  improvement  only  to  the  extent 
to  which  it  is  carried  by  the  municipal  authorities,  and  must  take  the 
risk  of  attempting  to  use  the  improvement.  So  some  authorities  say 
that  a  municipality  is  not  liable  to  a  private  individual  for  damages 
due  to  the  flooding  of  his  property  with  water  set  back  from  a  sewer 
through  a  private  drain  maintained  for  his  private  advantage  and  con- 
venience.** A  fortiori,  if  a  property  owner  knows,  actually  or  con- 
structively, of  a  deficiency  in  a  municipal  sewer  system  gendering  it 
dangerous  to  connect  his  property  therewith  by  a  drain  with  an  open 
end  in  his  basement,  and  yet  does  so,  he  is  guilty  of  contributory  negli- 
gence precluding  him  from  recovering  for  an  injury  to  such  property 
proximately  caused  or  aided  by  such  circumstance.*'  Similarly, 
where  the  owner  of  premises  injured  by  water  set  back  from  a  sewer 
could  have  prevented  such  injury  by  properly  placing  the  check  valve 
in  making  his  connection,  or  if  in  any  other  manner  he  has  been 
guilty  of  contributory  negligence,  it  is  held  that  he  cannot  recover 
from  the  municipality.**  It  has  even  been  held  that  the  property 
owner  cannot  recover  where  all  danger  from  back  water  can  be 
avoided  by  the  stopping  up  and  disuse  of  the  connecting  pipe,  though 
that  would  deprive  the  premises  of  the  benefits  of  the  sewer  for  the 
construction  of  which  the  owner  has  been  assessed  his  proportionate 
part  of  the  cost.*'  But  where  some  active  duty  is  placed  on  the 
municipality,  either  by  its  charter  or  by  a  contract,  express  or  implied, 
with  the  landowner,  the  latter  does  not  take  the  risk,  but  the  munici- 
pality must  construct  a  sewer  which  will  be  reasonably  adequate  for 
the  use  intended.**  And  where  the  sewer  is  made  at  the  expense  of 
abutting  property,  or  a  fee  is  exacted  for  its  use,  the  municipality  is 

10.  Van  Pelt  t.  Davenport,  42  la.      IS.  See  supra,  par.  52;  infra,  par. 
308,  20  Am.  Rep.  622.  79. 

11.  Madison  v.  Roes,  3  Ind.  236,  54      14.  Note:  61  L.R.A.  706. 

Am.  Dec.  481;  Faulkner  v.  Ottawa,  41      15.  Hart  v.  NeiUsvUle,  141  Wis.  S, 

Can.  Sup.  Ct.  190,  14  Ann.  Cas.  166  123  N.  W.  125, 135  A.  S.  R.  17. 
and  note.  16.  Note:  61  LJl.A.  708. 

Notes:   61  L.R.A.  708;   65   L.R.A.       17.  Note:  61  L.R.A.  706. 
277;  4  Ann.  Cas.  1090.  18.  Note:  61  LJI.A.  707. 

12.  Note:  61  L.R.A.  684. 
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sometimes  regarded  as  under  an  implied  contractual  obligation  that 
the  sewer  shall  be  at  least  reasonably  adequate  for  the  purpose 
intended.** 

61.  Nuisance. — ^There  are  some  jurisdictions  which  limit  the  lia- 
bility of  a  municipal  corporation  for  a  nuisance  to  private  property 
caused  by  the  construction  of  a  sewer  to  cases  in  which  the  nuisance 
was  not  the  necessary  result  of  the  construction  in  accordance  with 
an  adopted  plan.*"  But  the  great  weight  of  authority,  American  and 
English,  supports  the  view  that  legislative  authority  to  install  a  sewer 
system  carries  no  implication  of  authority  to  create  a  nuisance  *  and 
that  it  matters  not  whether  such  nuisance  results  from  negligence  *  or 
from  the  plan  adopted.*  These  cases  hold  that  if  the  nuisance  is 
created  the  same  remedies  may  be  invoked  as  if  the  perpetrator  were 
an  individual.*  Persons  on  whose  initiative  a  sewer  is  constructed  and 
who  use  it  after  its  completion  are  not  proper  parties  defendant  with 
the  municipality  in  a  suit  to  enjoin  its  operation  on  the  ground  that 
it  is  a  nuisance.*  The  question  as  to  the  right  of  municipalities  to 
use  streams  as  sewer  outlets  is  treated  elsewhere  in  this  article.* 

Liability  Incident  to  Maintenance  Generally 

62.  Rule  Stated. — The  duty  as  to  the  control  and  use  of  a  munici- 
pal sewer  is  in  the  same  category  as  the  duty  to  repair,'  and  for  dam- 


19.  Note:  61  L.R.A.  684. 

20.  Note:  29  A.  S.  R.  741. 

1.  Watson  V.  New  Milford,  72  Conn. 
561,  45  Atl.  167,  77  A.  S.  R.  345; 
Atlanta  v.  Wamock,  91  Ga.  210,  18 
S.  E.  135,  44  A.  S.  R.  17,  23  L.R.A. 
301  and  note ;  Langley  v.  Augusta,  118 
Ga.  590,  45  S.  E.  486,  98  A.  S.  R.  133; 
Seymour  v.  Cummins,  119  Ind.  148,  21 
N.  E.  549,  5  L.R.A.  126;  Hines  v. 
Nevada,  150  la.  620,  130  N.  W.  181, 
32  L.R.A.(N.S.)  797;  State  v.  Con- 
cordia, 78  Kan.  250,  96  Pac.  487,  20 
L.R.A.(N.S.)  1050;  Louisville  v.  Nor- 
ris,  lU  Ky.  903,  64  S.  W.  958,  98  A. 
S.  R.  437;  Bates  v.  Westborough,  151 
Mass.  174,  23  N.  E.  1070,  7  L.R.A. 
156;  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  463,  53  Am.  Dec. 
316  and  note;  Seifert  v,  Brooklyn,  101 
N.  T.  136,  4  N.  E.  321,  54  Am.  Rep. 
664;  Pierce  v.  Gibson  County,  107 
Tenn.  224,  64  S.  W.  33,  89  A.  S.  R. 
946,  55  L.R.A.  477;  Winchell  v.  Wau- 
kesha, 110  Wis.  101,  85  N.  W.  668,  84 
A.  S.  R.  902  and  note. 

Note:  15  A.  S.  R.  848. 


2.  Winchell  v.  Waukesha,  110  Wis. 
101,  85  N.  W.  668,  84  A.  S.  R.  902  and 
note. 

Note:  15  A.  S.  R.  848. 

3.  Winchell  v.  Waukesha,  110  Wis. 
101,  85  N.  W.  668,  84  A.  S.  R.  902 
and  note. 

Note:  15  A.  S.  R.  848. 

4.  Hines  v.  Nevada,  150  la.  620, 130 
N.  W.  181,  32  L.R.A.(N.S.)  797;  Win- 
chell V.  Waukesha,  110  Wis.  101,  85 
N.  W.  668,  84  A.  S.  R.  902  and  note. 

6.  Carmichael  v.  Texarkana,  116 
Fed.  845,  54  C.  C.  A.  179,  58  L.R.A. 
911. 

6.  See  infra,  par.  68  et  seq. 

7.  Piatt  V.  Waterbury,  72  Conn.  531, 
45  Atl.  154,  77  A.  S.  R.  335,  48  L.R.A. 
691;  Hitehins  v.  Frostburg,  68  Md. 
100,  11  Ati.  826,  6  A.  S.  R.  422; 
Fuehs  V.  St.  Louis,  133  Mo.  168,  31 
S.  W.  115,  34  S.  W.  508,  34  L.R.A. 
118,  overruled  on  another  point  on  a 
second  appeal  in  167  Mo.  620,  67  S. 
W.  610,  57  L.R.A.  136;  King  v.  Gran- 
ger, 21  R.  t  93,  31  Atl.  1012,  79  A.  8. 
R.  779. 
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ages  caused  by  its  negligence  in  this  regard  a  municipal  corporation  is 
liable  in  the  same  way  and  to  the  same  extent.^  Nor,  when  the  munic- 
ipality is  exercising  control  over  a  sewer  by  which  someone's  property 
is  injured,  is  it  any  defense  that  private  individuals  caused  the  injury 
by  their  use  of  the  sewer,  such  use  being  permitted  by  the  city.*  Nor 
is  the  municipality  exonerated  from  liability  for  injuries  suffered  by 
a  property  owner  from  its  negligence  respecting  a  sewer  on  the  ground 
that  his  premises  were  not  directly  connected  with  the  sewer  and  he 
was  not  Uable  to  be  assessed  for  the  expense  thereof.**  If  the  injury 
is  caused  by  an  unwarranted  use!  of  the  drain  or  sewer  it  seems  that 
the  person  so  using  it  and  causing  the  injury  is  alone  liable.**  The 
fact  that  a  city  perceptibly  diminishes  the  water  in  a  stream  for  its 
water  supply,  does  not  give  a  lower  owner  the  right  to  demand  that 
the  city  turn  back  its  sewage  so  as  to  restore  the  water  to  its  natural 
depths.    The  city  may  dispose  of  its  sewage  as  it  sees  fit." 

63.  Failure  to  Repair. — ^The  obligation  to  repair  is  purely  minis- 
terial.** When,  therefore,  a  municipal  corporation  assumes  the  con- 
trol and  management  of  a  sewer  or  drain  which  has  been  constructed 
in  a  public  street  under  its  supervision,  it  is  bound  to  use  reasonable 
diligence  and  care  to  keep  such  sewer  or  drain  in  good  repair,  and  is 
liable  in  damages  to  any  property  owner  injured  by  its  negligence  in 
this  respect.**    This  liability,  however,  depends  on  the  negligence  of 

See  infra,  par.  63,  as  to  faUure  to  46  N.  E.  244,  56  A.  S.  R.  245;  Chalk- 
repair,  ley  V.  Richmond,  88  Va.  402,  14  S.  E. 

8.  Piatt  V.  Waterbury,  72  Conn.  531,   339.  29  A.  S.  R.  730  and  note. 

45  Atl.  154,  77  A.  S.  R.  335,  48  L.R.A.  Notes:  20  Am.  Rep.  626;  5  L.R.A. 

691;  Fort  Wayne  v.  Coombs,  107  Ind.  127. 

75,  7  N.   E.  743,  57  Am.  Rep.  82;  14.  Spangler  v.  San  Francisco,  84 

Hitchins  v.  Frostburg,  68  Md.  100,  11  Cal.  12,  23  Pac.  1091,  18  A.   S.  R. 

Atl.  826,  6  A.  S.  R.  422;  Bates  v.  158;  Denver  v.  Capelli,  4  Colo.  25,  34 

Westborough,  151   Mass.  174,  23  N.  Am.  Rep.  62;  Judd  v.  Hartford,  72 

E.  1070,  7  L.R.A.  156;  Fnchs  v.  St.  Conn.  350,  44  Atl.  510,  77  A.  S.  R. 

Louis,  133  Mo.  168,  31  S.  W.  115,  34  312;  Katzenstein  v.  Hartford,  80  Conn. 

S.  W.  508,  34  L.R.A.  118,  overruled  663,  70  Atl.  23,  13  Ann.  Cas.  469  and 

on  another  point  on  a  second  appeal  note;  Brunswick  v.  Tucker,  103  Ga. 

in  167  Mo.   620,  67   S.   W.   610,  57  233,  29  S.  E.  701,  68  A.  S.  R.  92; 

LJB.A.  136;  King  v.  Granger,  21  R.  I.  Langley  v.  Augusta,  118  Ga.  590,  45 

93,  31  Atl.  1012,  79  A.  S.  R.  779.  S.  E.  486,  98  A.  S.  R.  133;  Chicago  v. 

9.  Note:  32  L.RA..(N.S.)  896.  Seben,  165  ni.  371,  46  N.  E.  244,  56 

10.  Allen  V.  Boston,  159  Mass.  324,  A.  S.  R.  245;  Evansville  v.  Decker,  84 
34  N.  E.  519,  38  A.  S.  R.  423.  But  Ind.  325,  43  Am.  Rep.  86;  Ft.  Wayne 
see  Barry  v.  Lowell,  8  Allen  (Mass.)  v.  Coombs,  107  Ind.  76,  7  N.  E.  743, 
127,  85  Am.  Dec.  690.  57  Am.  Rep.  82;  Hines  v.  Nevada,  150 

11.  Brady  v.  Detroit  Steel,  etc.,  Co.,  la.  620,  130  N.  W.  181,  32  LJl.A. 
102  Mich.  277,  60  N.  W.  687,  26  (N.S.)  797;  Hitchins  v.  Frostburg,  68 
LJI.A.  175.  Md.  100,  11  Atl.  826,  6  A.  8.  B.  422; 

Note:  32  L.R.A.(N.S.)  899.  Child  v.  Boston,  4  Allen  (Mass.)  41, 

12.  Fisk  V.  Hartford,  69  Conn.  375,  81  Am.  Dec.  680;  Barry  v.  Lowell.  8 
37  Atl.  983,  38  LJl.A.  474.  Allen  (Mass.)  127,  85  Am.  Dec.  690; 

13.  Chicago  v.  Seben,  163  Dl.  371,  Allen  v.  Boston,  159  M«ss.  324,  34  N. 
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the  municipality,**  though  in  some  states  there  are  statutes  placing 
the  duty  to  repair  so  firmly  on  the  municipality  as  practically  to  make 
it  an  insurer.  1*  It  is  immaterial  whether  the  actual  construction  of 
the  sewer  was  done  by  the  municipality  or  by  a  private  individual 
if  it  is  under  control  of  the  city  at  the  time.*^  So  also  the  munic^ 
ipaUty  must  answer  for  the  breaking  of  a  sewer  built  by  an  inde- 
pendent contractor  and  accepted  by  the  municipality."  But  of  course 
a  municipality  will  not  be  liable  if  the  sewer  is  not  only  constructed 
by  an  individual  on  his  own  property,  but  is  actually  under  his 
control.** 

64.  Discharge  of  Water  and  Sewage;  Obstructions  in  Sewers;  San- 
itary Considerations. — ^A  municipal  corporation  is  liable  for  wrong- 
fully permitting  water  to  flow  from  its  sewers  upon  abutting  property, 
causing  damage  thereto,*"  or  for  damage  from  sewage  which  percolates 
to  private  property  from  its  sewer.*  So  it  is  immaterial  whether  the 
contents  of  the  sewer  are  discharged  directly  on  the  property  of  an 
individual  or  at  such  a  point  that  the  sewage  and  other  refuse  taken 
along  with  it  must  necessarily  be  carried  there  by  a  conduit  or  gravi- 
tation.'   Likewise  it  is  immaterial  that  the  sewage  is  handled  by  an 

E.  519,  38  A.  S.  R.  423;  Nevins  v.  325,  43  Am.  Rep.  86;  Ft.  Wayne  v. 
Fitchburg,  174  Mass.  545,  54  N.  E.  321,  Coombs,  107  Ind.  75,  7  N.  E.  743,  57 
47  L.E.A.  312;  Imler  v.  Springaeld,  Am.  Rep.  82;  Van  Pelt  v.  Davenport, 
55  Mo.  119,  17  Am.  Rep.  645;  Rowe  42  la.  308,  20  Am.  Rep.  622;  Child 
V.  Portsmouth,  56  N.  H.  291,  22  Am.  v.  Boston,  4  Allen  (Mass.)  41,  81  Am. 
Rep.  464;  Wilson  v.  New  York,  1  Dec.  680 ;  Fewell  v.  Meridian,  90  Miss. 
Denio  (N.  Y.)  595,  43  Am.  Dec.  719;  380,  43  So.  438,  9  L.RA.(N.S.)  775; 
Paine  v.  Delhi,  116  N.  Y.  224,  22  N.  Easton  First  Presbyterian  Congrega- 
E.  405,  5  L.R.A.  797;  Williams  v.  tion  v.  Smith,  163  Pa.  St.  561,  30  AU. 
Greenville,  130  N.  C.  93,  40  S.  E.  977,  279,  43  A.  S.  R.  808,  26  L.RA.  504; 
89  A.  S.  R.  860, 57  L.R.A.  207;  Horton  Chalkley  v.  Richmond,  88  Va.  402,  14 
V.  Nashville,  4  Lea  (Tenn.)  39,  40  Am.  S.  E.  339,  29  A.  S.  R.  730. 
Rep.  1;  Chalkley  v.  Cichmond,  88  Va.  Note:  13  Ann.  Cas.  473. 
402,  14  S.  E.  339,  29  A.  S.  R.  730  18.  Easton  First  Presbyterian  Con- 
and  note.  gregation  v.  Smith,  163  Pa.  St.  561,  30 

Notes:  20  Am.  Rep.  626;  84  A.  S.  Atl.  279,  43  A.  S.  R.  808,  26  LJl.A. 
R.  923;  1  L.R.A.  298;  5  L.R.A.  127;  504. 

61  L.R.A.  696;  20  L.R.A.(N.S.)  536,       19.  Kansas  City  v.  Brady,  52  Kan. 
537;  13  Ann.  Cas.  472.  297,  34  Pac.  884,  39  A.  S.  B.  349. 

15.  Spangler  v.  San  Francisco,  84  20.  Spangler  v.  San  Francisco,  84 
Cal.  12,  23  Pac.  1091,  18  A.  S.  R.  Cal.  12,  23  Pac.  1091, 18  A.  S.  R.  158 ; 
158;  ChUd  v.  Boston,  4  Allen  (Mass.)  Ft.  Wayne  v.  Coombs,  107  Ind.  75,  7 
41,  81  Am.  Dec.  680;  Rowe  v.  Ports-  N.  E.  743,  57  Am.  Rep.  82;  Bates  v. 
mouth,56N.H.  291,22Am.  Rep.  464;  Westborongh,  151  Mass.  174,  23  N. 
Smith  v.  New  York,  66  N.  Y.  295,  23  E.  1070,  7  L.R.A.  156. 

Am.  Rep.  53.  Note:  61  L.R.A.  701. 

Notes:  9  L.R.A.  207;  61  L.R.A.  696;  1.  Note:  61  LJI.A.  702. 

13  Ann.  Cas.  471.  2.  Good  v.   Altoona   City,  162  Pa. 

16.  Note:  13  Ann.  Cas.  475.  St.  493,  29  Atl.  741,  42  A.  S.  R.  840. 

17.  Evansville  v.   Decker,  84  Ind.  Note:  1  L.R.A.  296. 
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independent  coptractor  for  the  municipality.*  A  municipality  is  also 
liable,  to  a  landowner  for  injury  resulting  from  neglect  to  keep  its 
sewers  free  from  obstructions.^  .But  the  authorities  seem  to  be  gen- 
erally agreed  that  a  municipality  will  not  be  liable  for  injuries  caused 
to  individuals  by  an  obstruction  in  a  public  sewer,  not  placed  there  by 
its  officials  nor  by  authority  of  the  city,  until  after  actual  notice  thereof 
or  until  from  reason  of  lapse  of  time  notice  is  presumed.*  In  an 
action  such  as  that  under  consideration  evidence  of  the  character  of 
the  obstruction  is  admissible  in  so  far  as  it  tends  to  show  that  the 
defendant  was  not  negligent  as  alleged.*  The  maintenance  of  the 
sewer  in  proper  condition  also  involves  to  some  extent  its  sanitary 
condition  and  its  freedom  from  deleterious  odors  and  gases.'  Conse- 
quently a  municipal  corporation  is  liable  for  injuries  arising  in  this ' 
manner  when  the  presence  of  the  odors  or  gases  is  due  to  its  negli- 
gence.* 

65.  Nuisance. — A  municipality  will  be  liable  if  it  suffers  a  sewer 
to  occasion  a  nuisance  after  its  construction  is  completed.'  It  is  no 
defense  that  the  nuisance  is  actually  caused  by  the  dumping  into  the 
sewer  of  forbidden  matter  by  private  persons  on  their  own  property.** 
It  has  been  held  that  after  notice  of  the  existence  of  a  sewer  nuisance 
a  municipality  is  liable  for  its  failure  to  exercise  its  power  of  abate- 

5.  Thompson  t.  Winona,  96  Miaa.  741;  61  L.BA.  710. 

591,  51  So.  129,  Ann.  Cas.  1912B  449.  6.  Katzenstein  v.  Hartford,  80  Conn. 

4.  Arndt  v.  Cullman,  132  Ala.  540,  663,  70  Atl.  23,  13  Ann.  Cas.  469. 

31  So.  478,  90  A.  S.  R.  922;  Spangler  7.  Allen  v.  Boston,  159  Mass.  324, 

T.  San  Francisco,  84  Cal.  12,  23  Pac  34  N.  B.  519,  38  A.  S.  R.  423. 

,  1091, 18  A.  S.  R.  158;  Judd  v.  Hart-  Note:  61  LJI.A.  699. 

ford,  72  Conn.  350,  44  Atl.  510,  77  A.  8.  Spangler  v.   San  rrancisoo,  84 

S.  R.  312;  Brunswick  v.  Tucker,  103  Cal.  12,  23  Pac.  1091,  18  A.  S.  R. 

Ga.  233,  29  S.  E.  701,  68  A.  S.  R.  92;  158;  Bates  ▼.  Westborongh,  151  Mass. 

Hitchins  v.  Frostburg,  68  Md.  100,  11  174,  23  N.  E.  1070,  7  L.R.A.  156; 

Atl.  826,  6  A.  S.  R.  422;  Bates  v.  Allen  v.  Boston,  159  Mass.  324,  34  N. 

Westborongh,  151  Mass.  174,  23  N.  E.  E.  519,  38  A.  S.  R.  423. 

1070,  7  L.R.A.  156;  Fewell  v.  Meri-  Note:  61  L.R.A.  699. 

dian,  90  Miss.  380,  43  So.  438,  9  L.R.A.  9.  Watson  v.  New  Milford,  72  Conn. 

(N.S.)  775;  Zanesville  v.  Fannan,  53  561,  45  Atl.  167,  77  A.  S.  R.  345; 

Ohio  St.  605,  42  N.  E.  703,  53  A.  S.  Hines  v.  Nevada,  150  la.  620,  130  N. 

R.  664.  W.  181,  32  L.R.A.  (N.S.)   797;   State 

Note:  61  LJB.A.  698.  v.  Concordia,  78  Kan.  250,  96  Pac.  487, 

6.  Amdt  V.  Cullman,  132  Ala.  640,  20  L.R.A. (N.S.)  1050 ;  Nevins  v.  Fitch- 
31  So.  478,  90  A.  S.  R.  922;  Katzen-  burg,  174  Mass.  545,  55  N,  E.  321,  47 
stein  V.  Hartford,  80  Conn.  663,  70  L.R.A.  312. 

Atl.  23,  13  Ann.  Cas.  469  and  note;  Notes:  15  A.  S.  R.  848;  29  A.  S.  R. 

Hitchins  v.  Frostburg,  68  Md.  100,  11  741. 

Atl.  826,  6  A.  S.  R.  422;  Smith  y.  See  infra,  par.  68  et  seq.,  as  to  pol- 

New  Tork,  66  N.  T.  295,  23  Am.  Rep.  Intion  nuisance. 

53.  10.  Hines  v.  Nevada,  190  la.  620, 

Notes:  20  Am.  Rep.  627;  29  A.  8.  R.  130  N.  W.  181,  32  L.RA.(N.8.)  797. 
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ment.**  Other  authorities,  however,  have  stated  that  power  given  to 
a  municipality  to  cause  any  nuisance  to  be  abated  is  governmental, 
and  hence  that  the  municipality  is.  not  liable  for  damages  from  a 
private  nuisance  resulting  from  its  omission  to  exercise  the  power.*' 
But  a  municipal  corporation  is  undoubtedly  liable  for  damages  in  not 
abating  a  nuisance  on  land  in  its  possession  and  under  its  control, 
even  though  the  nuisance  consists  of  a  private  sewer  maintained  in 
one  of  its  public  streets  by  its  permission.**  When  an  owner  of  land 
constructs  a  sewer  and  then  parts  with  all  control  over  it  to  a  munici- 
pality, he  is  not  liable  if  it  later  becomes  a  nuisance,  for  the  proximate 
cause  of  the  nuisance  is  not  the  construction  of  the  sewer  but  its  use, 
and  it  is  the  municipality  that  is  liable.**  The  inhabitants  of  a  city 
who  invoke  its  power  to  construct,  and  who,  after  completion,  use  a 
sewer,  cannot  properly  be  joined  with  the  municipality  in  a  suit  for 
damages  and  an  injunction  on  account  of  the  effects  of  its  negligence 
in  operating  the  sewer.*' 

66.  Gases,  etc.,  in  Sewers. — ^If  gases,  steam,  or  other  harmful  sub- 
stances are  permitted,  through  negligence,  to  escape  into  the  sewer 
system  of  a  municipality,  the  negligent  person  is  liable  for  all  injuries 
of  which  such  escape  is  the  proximate  cause.**  Ordinarily  in  such 
case  there  is  no  liability  on  the  part  of  the  municipality,*'  and  cer- 
ttiinly  the  mere  fact  of  an  explosion  of  gases  in  a  sewer  is  not  suffi- 
cient to  charge  the  municipality  with  liability  for  the  injury  caused 
thereby,**  though  the  fact  that  a  sewer  blows  up  is  entitled  to  con- 
sideration on  the  question  of  care  on  the  part  of  a  municipality.** 
If  the  explosion  could  not  reasonably  have  been  anticipated  from  the 
presence  of  the  substance  in  the  sewer,  there  is  no  liability  on  the 
part  of  the  city  even  though  it  had  notice  of  its  presence  and  took  no 
steps  to  avoid  the  danger;  **  but  if  the  substance  was  of  such  a  nature 

IL  Chalkley  v.  Richmond,  88  Va.  laminating  Co.,  198  Mass.  330,  84  N. 

402, 14  S.  E.  339,  29  A.  S.  R.  730.  E.  434, 15  L.R.A.(N.S.)  957  and  note; 

Note:  15  A.  S.  R.  848.  Brady  v.  Detroit  Steel,  etc.,  Co.,  102 

12.  Georgetown   v.   Com.,  115   Ky.  Mich.  277,  60  N.  W.  687,  26  L.R.A. 

382,  73  S.  W.  1011,  1  Ann.  Cas.  961,  175. 

61  L.R.A.  673;  Mansfield  v.  Bristor,  17.  Brady  v.  Detroit  Steel,  etc.,  Co., 

76  Ohio  St.  270,  81  N.  E.  631,  118  A.  102  Mieh.  277,  60  N.  W.  687,  26  L.R.A. 

S.  R.  852, 10  Ann.  Cas.  767, 10  L.R.A.  175;  Fnehs  v.  St.  Louis,  167  Mo.  620, 

(N.S.)  806.  67  S.  W.  610,  57  LJI.A.  136. 

18.  Mansfield   v.   Bristor,    78    Ohio  18.  Fuchs  v.  St.  Louis,  133  Mo.  168, 

St.  270,  81  N.  E.  631,  118  A.  S.  R.  31  S.  W.  115,  34  S.  W.  508,  34  LJI.A. 

852, 10  Ann.  Cas.  767, 10  L.R.A.(N.S.)  118. 

806.  19.  Fnchs  v.  St.  Louis,  167  Mo.  620, 

14.  Moore   v.   Langdon,   2   Maekey  67  S.  W.  610,  57  LJI.A.  136. 

(D.  C.)  127,  47  Am.  Rep.  262.  20.  Fnchs  v.  St.  Louis,  167  Mo.  620. 

16.  Carmichael   v.   Texarkana,   116  67  S.  W.  610,  57  L.R.A.  136,  overrul- 

Ped.  845,  54  C.  C.  A.  179,  58  L.RA.  ing  Fuchs  v.  St.  Louis,  133  Mo.  168, 

911.  31  S.  W.  115,  34  L.R.A.  118,  as  to 

16.  Smith    T.    Edison    Electric    II-  the  degree  of  care  required. 

674 


Digitized  by 


Google 


'  9  B.  C.  L.  DRAINS  AND  SEWERS  i  67 

as  to  put  a  reasonably  prudent  person  on  his  guard,  then  the  munici- 
pality is  bound  at  ite  peril  to  take  steps  to  prevent  injury  from 
arising.* 

67.  ConTersion  and  Obstruction  of  Streams. — ^It  has  been  held  that 
where  a  municipality  assumes  control  of  a  natural  stream  and  makes 
of  it  a  covered  sewer,  it  is  bound  to  keep  it  in  repair  and  is  liable  for 
injuries  resulting  from  negligence  whereby  the  sewer  bursts  and  floods 
adjoining  premises.'  So  also  municipaUties  have  been  held  liable  for 
damage  caused  to  premises  adjoining  natural  streams,  into  which 
their  sewers  empty,  when  the  injury  is  the  result  of  the  added  volume 
given  the  stream  by  the  city's  sewage,  and  not  the  result  of  an  unusual 
storm,'  and  this  regardless  of  any  question  of  negligence.*  But,  of 
course,  there  is  no  such  liability  if  the  city  sewage  was  not  a  con- 
tributing factor  in  the  overflow.*  And  it  has  been  held  that  where  a 
municipal  corporation  uses  as  an  outlet  for  its  sewer  system  a  natural 
stream  within  its  territorial  limits,  which  it  is  authorized  by  law  to 
use  and  to  deepen  and  improve  for  that  purpose,  it  is  not,  in  the 
absence  of  a  statute  imposing  an  absolute  duty  as  to  the  maintenance 
of  the  stream,  liable  for  injury  to  property  caused  by  the  overflow  of 
the  stream  during  an  extraordinary  flood  or  freshet,  though  it  has 
failed  to  take  steps  which  it  could  have  taken,  to  avert  the  conse- 
quences of  such  a  flood,  and  though  the  discharge  of  sewage  into  the 
stream  has  contributed  to  some  extent  to  the  overflow.'  The  generally 
accepted  doctrine  as  to  casting  surface  water  into  a  natural  stream 
seems  to  be  that  a  municipality  has  the  right  to  do  this  provided  the 
normal  capacity  of  the  stream  is  not  overtaxed.'  And  it  has  been 
held  in  this  connection  that  the  municipaUty  is  not  bound  to  keep 
the  stream  so  used  free  from  obstructions.®  But  where  the  discharge 
of  sewage  Alls  the  stream  and  lessens  the  value  of  the  lands  of  the 
lower  riparian  owner  the  municipality  has  been  held  liable.' 

1.  Fuchs  v.  St.  LotiiB,  133  Mo.  168,  31  So.  478,  90  A.  S.  R.  922;  O'Donndl 
31  S.  W.  115,  34  S.  W.  508,  34  L.R.A.  v.  Syracuse,  184  N.  Y.  1,  76  N.  E.  738, 
118.  In  this  case  it  was  held  that  112  A.  S.  R.  558,  6  Ann.  Cas.  173 
where  petrolemn  and  kerosene  had  and  note,  3  L.RA.(N.S.)  1053  and 
flowed   into  the   sewer  the  eity   was  note. 

negligent  in  not  opening  the  msmholes  Notes:  30  L.R.A.(N.S.)  620;  11  Ann. 

for  ventilation  in  order  to  avoid  the  Cas.  589. 

danger  of  an  explosion,  but  this  ded-  7.  Cumberland  v.  Willison,  50  Md. 

sion  was  overruled  on  a  second  appeal  138,  33  Am.  Rep.  304. 

in  167  Mo.  620,  67  S.  W.  610,  57  Notes:  21  L.R.A.  606;  11  Ann.  Cas. 

L.R.A.  136.  589. 

2.  Note:  6  Ann.  Cas.  180.  8.  A.  L.  Lakey  Co.    y.  Kalamazoo. 

3.  Notes:  21  L.R.A.  606;  «  Ann.  138  Midi.  644, 101  N.  W.  841,  110  A. 
Cas.  179.  S.  R.  338,  67  L.R.A.  931. 

4.  Note:  6  Ann.  Cas.  179.  9.  Clark  v.  Peckham,  10  R.  I.  35, 14 
6.  Note:  3  L.R.A.(N.S.)  105a           Am.  Rep.  654. 

6.  Amdt  v.  Cnllman,  132  Ala.  540, 
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Pollution  of  Streamt 

68.  Common  Law  Right  of  Municipalities. — Cities  as  riparian  own- 
era  are  entitled  to  the  same  reasonable  use  of  a  stream  as  any  other 
riparian  owner,  and  if  such  reasonable  use  results  in  a  pollution  of  the 
stream  no  liability  attaches  therefor.**  The  use  may  under  some 
circumstances  be  reasonable  though  the  water  is  thereby  rendered 
unfit  for  its  primary  use.**  It  is  generally  held  that  so  far  as  pollution 
by  surface  water  flowing  therein  from  the  streets  and  gutters  of  a  city 
is  concerned,  there  is  no  remedy,  because  this  results  from  a  reason- 
able use  of  the  stream."  But  in  its  iinal  analysis  the  question 
whether  and  to  what  extent  a  stream  may  be  polluted  by  a  mvmici- 
pality  depends  generally  on  the  question  whether  such  use  is  or  is 
not  a  reasonable  use  under  all  the  circumstances.**  It  is  commonly 
held  that,  in  the  absence  of  contractual  or  legislative  authority,  there 
is  no  right  to  use  a  canal  as  a  sewer  outlet  where  the  purposes  for 
which  the  canal  was  constructed  will  thereby  be  subverted.** 

69.  Reasonableness  of  Exercise  of  Right  to  Pollute. — How  far 
changing  conditions  must  bring  about  a  yielding  of  the  private  rights 
of  continued  purity  of  lakes  and  streams  to  the  necessity  of  use  thereof 
for  the  public  and  general  health  and  convenience,  and  upon  what 
terms  such  yielding  shall  come,  are  primarily  questions  of  policy  for 
the  legislature,  within  the  limits  of  its  power  over  private  rights  defined 
by  the  constitution.**  But  aside  from  this  the  question  of  the  reason- 
ableness of  a  municipality's  exercise  of  its  right  to  pollute  a  stream  is 
usually  one  of  fact  to  be  determined  in  each  case  according  to  the 
circumstances,  though,  of  course,  where  the  facts  are  undisputed  it 
is  a  question  of  law  whether  the  necessary  inferences  from  the  facts 
establish  an  unreasonable  use.**  The  treatment  of  that  part  of  a 
city's  sewage  which  comes  from  the  necessity  of  surface  drainage 

10.  McLaughlin  v.  Hope,  107  Ark.  305,  48  L.R.A.  707;  Merrifidd  v.  Wor- 
442,  155  S.  W.  910,  47  L.R.A.(N.S.)  cester,  110  Mass.  216,  14  Am.  Rep. 
137;  Valparaiso  v.   Hagen,  153  Ind.  592. 

337,  54  N.  E.  1062,  74  A.  S.  R.  305,  12.  McLaughlin  v.  Hope,  107  Ark. 

48  L.R.A.  707;  Merrifleld  v.  Worcester,  442,  155  S.  W.  910,  47  L.R.A.(N.S.) 

llOMass.  216, 14  Am.  Rep.  592;  Atty-  137;  Valparaiso  v.  Hagen,  153  Ind. 

Gen.  V.  Grand  Rapids,  175  Mich.  503,  337,  54  N.  E.  1062,  74  A.  S.  R.  305, 

141  N.  W.  890,  50  L.R.A.(N.S.)  473;  48  L.R.A.  707;  Trevett  v.  Prison  Ass'n, 

Simmons  v.  Paterson,  60  N.  J.  Eq.  98  Va.  332,  36  S.  E.  373,  81  A.  S.  R. 

385,  45  Atl.  995,  83  A.  S.  R.  642,  48  727,  50  L.R.A.  564;  WincheU  v.  Wau- 

L.R.A.  717;  Trevett  v.  Prison  Ass'n,  kasha,  110  Wis.  101,  85  N.  W.  668,  84 

98  Va.  332,  36  S.  E.  373,  81  A.  S.  R.  A.  8.  R.  902. 

727,  50  L.R.A.  564.  Note:  84  A.  S.  R.  912. 

Note:  84  A.  S.  R.  911  et  seq.  13.  Note:  84  A.  S.  R.  909. 

11.  Piatt  V.    Waterbury,   72   Conn.  14.  Note:  61  L.R.A.  852. 

531,  45  AU.  154,  77  A.  S.  R.  335,  48       15.  WineheU  v.  Waukesha,  110  Wis. 
L.R.A.  691;  Valpariso  v.  Hagen,  153  101,  85  N.  W.  668,  84  A.  S.  R.  902. 
Ind.  337,  54  N.  E.  1062,  74  A.  S.  R.      16.  Note:  84  A.  S.  R.  909  et  seq. 
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involves  different  considerations  from  those  applicable  to  the  treat- 
ment of  that  part  of  the  sewage  which  comes  from  the  necessity  of 
disposing  of  accumulation  of  excreta  and  substances  of  a  similar  dan- 
gerous nature.  The  right  of  surface  drainage  into  a  river  does  not 
include  the  right  to  discharge  into  it  from  sewers  such  noxious  sub- 
stances and  in  such  quantities  that  the  river  cannot  dilute  them  or 
safely  carry  them  ofif  without  injury  to  the  property  of  lower  pro- 
prietors.*' In  short,  the  courts  are  quite  harmonious  on  the  general 
proposition  that  a  municipality  has  no  right  to  maintain  a  nuisance 
by  discharging  sewage  into  a  stream.**  But  the  application  of  this 
rule  to  varied  circumstances  has  resulted  in  considerable  conflict  of 
authority.**  In  at  least  one  jurisdiction  the  courts  have  committed 
themselves  to  the  broad  proposition  that  a  city  located  on  the  banks 
of  a  stream  may  discharge  its  sewage  therein,  to  the  d^lement  of  the 
water,  and  that  such  use  of  the  stream  is  reasonable  when  it  is  neces- 
sary as  the  only  practicable  means  of  dispatching  the  sewage.**  In 
other  jurisdictions  it  is  held  that  a  riparian  proprietor  cannot  recover 
for  the  pollution  of  a  stream  by  sewers  so  far  as  this  is  attributable  to 
the  plan  of  sewerage  adopted  by  the  city,  but  that  he  can  recover  so 
far  as  it  is  attributable  to  improper  construction  or  unreasonable  use 
of  sewers,  or  to  negligence  or  other  fault  of  the  city  in  the  manage- 
ment of  sewers.*  Both  of  these  doctrines,  however,  axe  contrary  to 
the  general  rule,  which  is  that  the  concentration  of  the  flith  accumu- 
lated by  one  proprietor,  whether  an  individual  or  a  municipal  corpora- 
tion, and  its  discharge  into  a  stream  in  such  quantities  that  it  is 
necessarily  carried  to  the  premises  of  another,  where  it  produces  a 

17.  Hatt  V,  Waterbury,  72  Conn.  451,  63  N.  E.  86,58  L.R.A.  628;  Mark- 
531,  45  Atl.  154,  77  A.  S.  R.  335,  48  wardt  v.  Guthrie,  18  Okla.  32,  90  Pac. 
L.R.A.  691;  Waterbury  v.  Piatt,  75  26,  11  Ann.  Caa.  581  and  note,  9 
Conn.  387,  53  Atl.  958,  96  A.  S.  R.  L.R.A.(N.S.)  1150;  Good  v.  Altoona 
229,  60  L.R.A.  211.  City,  162  Pa.  St.  493,  29  Atl.  7C1,  42 

18.  McLaughlin  v.  Hope,  107  Ark.  A.  S.  R.  840 ;  Trevett  v.  Prison  Ass'n, 
442,  155  S.  W.  910,  47  L.R.A.(N.S.)  98  Va.  332,  36  S.  E.  373,  81  A.  S.  R. 
137  and  note;  Piatt  v.  Waterbury,  72  727,  50  L.R.A.  564. 

Conn.  531,  45  Atl.  154,  77  A.  S.  R.      Notes:  84  A.  8.  R.  916;  1  L.R.A. 
335,  48  L.R.A.  691  and  note;  Watson   296;  41  L.R.A.  753:    61  L.R.A.  694{ 
V.  New  Milford,  72  Conn.  561,  45  Atl.  20  L.R.A.(N.S.)  1051;  40  LR.A.(N.S.) 
167,  77  A.  S.  R.  345;   Atty-Gen.  v.  1165;  6  Ann.  Ca«.  177. 
Gran^  Rapids,  175  Mich.  503,  141  N.       19.  Watson    v.    New    Milford,    72 
W.  890  50  L.R.A.(N.S.)  473;  Tbomp-  Conn.  561,  45  Atl.  167,  77  A.  S.  B. 
son  V.  Winona,  96  MLss.  591,  51  So.  345. 
129,  Ann.  Cas.  1912B  449;  Smith  v.       Note:  84  A.  S.  R.  916. 
Sedalia,  152  Mo.  283,  53  S.  W.  907,       20.  Notes:  84  A.  S.  R.  913;  1  L.R.A. 
48  L.R.A.  711;  Simmons  v.  Paterson,    (N.S.)  126;  6  Ann.  Cas.  178. 
60  N.  J.  Eq.  385,  45  Atl.  995,  83  A.       1.  Merrifield  v.  Worcester,  110  Mass. 
S.  R.  642,  48  L.R.A.  717;  Chapman  216, 14  Am.  Rep.  592. 
V.  Rochester,  110  N.  Y.  273,  18  N.  E.       Notes:  66  Am.  Dec.  436;  84  A.  8. 
92,  6  A.  S.  R.  366,  1  L.R.A.  296  and  R.  918. 
note;  Mansfield  v.  Balliett,  65  Ohio  St. 
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nuisance  cUmgerous  to  his  health  and  destructive  of  the  value  of  his 
property,  must  be  unreasonable.'  This  rule  has  been  so  extended  and 
applied  that  even  if  a  city  disinfects,  sterilizes,  and  purifies  its  sewage 
before  discharging  it  into  a  stream,  yet  if  after  such  discharge  it  is 
brought  into  contact  with  other  substances  in  such  a  way  as  to  work 
a  nuisance,  the  city  may  still  be  held  liable  therefor.*  Nor  does  the 
fact  that  a  riparian  owner  may  have  previously  fouled  the  stream  to 
the  injury  of  those  below  him  constitute  a  license  to  a  municipality 
above  him  to  pollute  the  stream  in  a  similar  manner.* 

70.  Distinction  between  Rights  of  Municipality  and  of  Private 
Persons. — The  amount  of  impurity  which  finds  its  way  into  a  stream 
from  a  city  is  naturally  much  greater  than  that  caused  by  a  single 
family  living  on  a  stream.  This  is  a  necessary  incident  to  the  col- 
lection of  large  numbers  of  people  in  one  locality.  Hence,  what  would 
amount  to  a  reasonable  use  for  a  city  might  be  a  very  unreasonable  use 
in  the  case  of  an  individual.  Moreover,  there  is  a  further  difference 
between  the  pollution  of  a  stream  by  an  individual  and  by  a  city. 
The  first  is  purely  a  private  use,  and  is  always  unjustifiable  if  unreason- 
able,' while  the  latter  is  an  appropriation  of  the  stream  for  a  public 
purpose  and  may  be  justifiable  as  a  public  necessity,*  though  not  with- 
out compensation  to  the  injured  property  owner.' 

71.  Various  Theories  of  Liability. — In  the  English  courts  and  in 
many  of  our  state  courts  the  liability  of  a  municipaHty  for  polluting 
a  stream  is  based  on  the  broad  ground  of  common  sense  and  natural 
justice.*  In  the  supreme  court  of  the  United  States  and  in  a  number 
of  the  state  courts  such  decisions  are  based  on  the  grotmd  that  it  is 
a  taking  of  private  property  for  public  use  within  the  meaning  of  the 

2.  Piatt  T.  Waterboiy,  72  Conn.  531,  ter,  110  Mass.  216,  14  Am.  Rep.  692. 
45  Atl.  154,  77  A.  S.  R.  335  and  note,  Notes:  84  A.  S.  R.  916;  41  L.RA. 
48  L.R.A.  691  and  note;  Watson  v.  753. 

New  Millord,  72  Conn.  561,  45  Atl.  7.  Piatt  v.  Waterbury,  72  Conn.  531, 

167,  77  A.  S.  R.  345;  Atty-Oen.  t.  45  Atl.  154,  77  A.  S.  E.  335  and  note, 

Grand  Rapids,  175  Mich.  503,  141  N.  48  L.R.A.  691  and  note;  Atty.-Qen.  v. 

W.  890,  50  L.RA.(N.S.)  473;  Trevett  Grand  Rapids,  175  Mich.  503,  141  N. 

▼.  Prison  Ass'n,  98  Va.  332,  36  S.  B.  W.  890,  50  L.R.A.(N.S.)  473;  Smith 

373,  81  A.  S.  R.  727,  50  L.RA..  564.  v.  Sedalia,  152  Mo.  283,  53  S.  W.  907, 

Notes:  84  A.  S.  R.  917;  61  L.R.A.  48  LJa.A.  711;  Mansfield  v.  Balliett, 

694;  20  L.R.A.(N.S.)  1051;  47  L.R,A.  65  Ohio  St.  451, 63  N.  E.  86,  58  L.R.A. 

(N.S.)  137.  628. 

3.  Note:  84  A.  S.  R.  919.  Notes:  84  A.  S.  R.  916:  41  L.R.A 

4.  Watson  v.  New  Milford,  72  Conn.  753. 

561,  45  Atl.  167,  77  A.  S.  R.  345.  See  infra,  par.  74. 

5.  Note:  84  A.  S.  R.  911,  916.  8.  McLaughlin  v.  Hope,  107   Ark. 

6.  Piatt  v.  Waterbury,  72  Conn.  531,  442,  155  S.  W.  910,  47  LJl.A.(N.S.) 
45  Atl.  154,  77  A.  S.  R.  335,  48  L.R.A.  137;  Markwardt  v.  Guthrie,  18  Okla. 
691;  Valparaiso  v.  Hagen,  153  Ind.  32,  90  Pac.  26,  11  Ann.  Cas.  581,  9 
337.  54  N.  E.  1062,  74  A.  S.  R.  305,  L.R.A.(N.S.)  1150. 

48  L.R.A.  707;  Merrifleld  v.  Worces- 
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federal  constitution.*  Other  courts  hold  that  it  is  a  damage  to  prop- 
erty within  the  meaning  of  the  state  constitutional  inhibitions  against 
the  taking  or  damaging  of  property  without  just  compensation,^* 
add  that  the  damages  should  be  assessed  on  the  theory  of  a  perma- 
nent taking  under  the  right  of  eminent  domain.^^  Still  others  take 
the  view  that  the  lower  riparian  proprietor  is  entitled  to  recover  dam- 
ages for  injury  to  his  health,  comfort,  and  repose,  on  the  ground 
that  the  pollution  is  the  maintenance  of  a  nuisance.^*  But  while  these 
decisions  axe  based  on  different  grounds,  all  agree  that  damages  are 
recoverable  on  one  theory  or  another;  **  indeed,  it  seems  that  absolute 
exemption  from  liability  is  accorded  in  only  one  jurisdiction.^* 

72.  Power  of  State  to  Prohibit  Pollution. — The  state  may  in  the 
exercise  of  its  police  power  require  that  sewage  be  purified  before 
cast  into  a  stream,**  or  it  may  absolutely  prohibit  the  use  of  streams 
for  such  purpose.**  This  power  to  regulate  at  prohibit  may  be  dele- 
gated to  the  state  board  of  health,*'  and  where  itB  exereise  is  com- 
mitted to  the  sound  discretion  of  the  board  it  may  be  exercised  with- 
out taking  evidence.**  A  very  usual  exercise  of  the  state's  power  in 
this  connection  is  in  cases  involving  the  purity  of  a  city's  water 
supply,*'  and  it  is  held  not  to  be  improper  classification  to  except  from 
the  operation  of  such  a  statute  municipalities  having  legally  con- 
structed sewers  discharging  drainage  into  the  waters  in  question.** 
It  has  been  held  that  if  the  casting  of  sewage  into  the  stream  is  pro- 

9.  McLanghlin  v.  Hope,  107  Ark.  Notes:  84  A.  S.  E.  920;  1  L.R.A. 
442,  165  S.  W.  910,  47  L.R.A.(N.S.)    296. 

137  and  note;  Piatt  v.  WaterbiOT,  72      13.  Markwardt  v.  Guthrie,  18  Okla. 
Conn.  531,  45  AU.  154,  77  A.  S.  R.  32,  90  Pac.  26,  11  Ann.  Cas.  581,  9 
335,   48   L.R.A.   691;    Markwardt  v.  L.R.A.(N.S.)  1150. 
Gathrie,  18  Okla.  32,  90  Pao.  26,  11      Note:  6  Ann.  Cas.  17& 
Ann.  Cas.  581,  9  LJl.A.(N.S.)  1150.      14.  See  supra,  par.  69. 

Notes:  20  L.R.A.(N.S.)  1052;  6  16.  Miles  City  v.  State  Board  of 
Ann.  Cas.  177.  Health,  39  Mont.  405, 102  Pac.  696,  25 

10.  McLaughlin  v.  Hope,  107  Ark.  L.R.A.  (N.S.)  589;  State  Board  ot 
442,  155  S.  W.  910,  47  L.R.A.(N.S.)  Health  v.  GreenviUe,  86  Ohio  St.  1,  98 
137  and  note;  Simmons  v.  Paterson,  N.  B^IOIO,  Ann.  Cas.  1913D  52  and 
60  N.  J.  Eq.  385,.  45  Atl.  995,  83  A.  S.  note. 

R.  642,  48  L.R.A.  717;  Mansfield  v.       16.  State  Board  of  Health  v.  (Jreen- 
Balliett,  65  Ohio  St.  451,  63  N.  E.  86,  vUle,  86  Ohio  St.  1,  98  N.  E.  1019,  Ann. 
58  L.R.A.  628;  Markwardt  v.  Guthrie,  Cas.  1913D  52  and  note. 
18  Okla.  32,  90  Pac.  26,  11  Ann.  Cas.       17.  Miles   City   v.   State  Board   of 
581,  9  L.R.A.(N.S.)  1150.  Health,  39  Mont.  405, 102  Pac.  696,  25 

11.  McLaughlin  v.  Hope,  107  Ark.  L.R.A.(N.S.)  589;  State  Board  of 
442,  155  S.  W.  910,  47  L.R.A.(K.S.)  Health  v.  GreenviUe,  86  Ohio  St.  1, 
137.  98  N.  E.  1019,  Ann.  Cas.  1913D  52. 

12.  McLaughlin  v.  Hope,  107  Ark.  18.  Miles  City  v.  State  Board  of 
442,  155  S.  W.  910,  47  L.R.A.(N.S.)  Health,  39  Mont.  405, 102  Pao.  696,  25 
137;  Markwardt  v.  Guthrie,  18  Okla.  L.R.A.{N.S.)  589. 

32,  90  Pac  26,  11  Ann.  Cas.  581,  9      19.  See  Watebs. 
I*R.A.(N.S.)  1150.  .  20.  Note:  Ann.  Cas.  1913D  63. 

879 


Digitized  by 


Google 


$f  73,  74  DRAINS  AND  SEWERS  9  B,  C.  L. 

hibited  by  statute,  even  the  fact  that  it  becomes  purified  before  it 
reaches  the  intake  of  the  waterworks. of  the  lower  municipality  is  no 
defense.*  This  is  undoubtedly  true  in  England  where  there  are  no 
constitutional  limitations  on  legislation ;  but  in  the  United  States'  it 
would  seem  as  if  in  such  case  the  legislation  might  well  be  held  to  be 
contrary  to  the  constitutional  provisions  providing  against  taking 
property  without  due  compensation  or  process  of  law.' 

73.  Effect  of  Statutory  Authority  Generally. — Many  states  have 
statutes  conferring  on  municipal  corporations  the  express  authority  to 
use  rivers,  creeks,  or  other  natural  drainage  courses  for  carrying  off 
their  sewage,  or  to  deposit  it  therein.*  According  to  the  decided  weight 
of  authority,  both  in  England  and  in  the  United  States,  such  stat- 
utes  do  not  relieve  the  municipality  from  liability  for  damage  caused 
to  riparian  owners ;  *  from  which  it  follows  that  the  statute  adds 
little  if  anything  to  the  municipality's  common  law  right  to  make 
reasonable  use  of  a  stream  for  sewer  outlets.*  In  England  the  legis- 
lative authority  for  emptying  the  sewage  of  cities  into  watercourses 
and  rivers  is  coupled  with  the  provision  that  no  nuisance  is  thereby 
authorized.  Such  legislation  protects  private  rights  in  a  manner 
similar  to  our  constitutional  legislation.* 

74.  Constitutional  Restrictions. — The  first  question  reached  in 
determining  the  right  of  a  municipality  to  drain  sewage  into  waters 
to  the  injury  of  others  is  whether  or  not  the  authority  to  do  so  has 
been  conferred,  either  expressly  or  impliedly,  upon  the  municipality. 
In  England,  of  course,  the  inquiry  stops  here,  and  if  a  statute  is  con- 
strued to  confer  the  authority  liie  individual  must  submit  to  the 
injuries  necessarily  resulting,  unless,  indeed,  the  statute  itself  gives 
him  a  remedy;  but  in  the  United  States,  if  a  statute  is  construed  to 
confer  the  authority,  the  inquiry  goes  further,  and  touches  the  ques- 
tion whether  or  not  the  infliction  of  the  injuries  amounts  to  a  taking 
or  damaging  of  property  in  the  constitutional  sense.'  If  the  answer 
is  in  the  affirmative,  the  statute  affords  no  protection  to  the  munici- 

1.  Miles  City  v.  State  Board  of  and  note;  Thompson  v.  Winona,  96 
Health,  39  Mont.  405, 102  Pae.  696,  25  Miss.  591,  51  So.  129,  Ann.  Cas.  1912B 
L.R.A.(N.S.)  589.  449  and  note;  Smith  v.  Sedalia,  152 

Note:  11  L.R.A.(N.S.)  1165.  Mo.  283,  53  S.  W.  907,  48  LJRJL  711; 

2.  Note:  7  L.R.A.(N.S.)  322.  Simmons  v.  Paterson,  60  N.  J.   Eq. 

3.  State  V.  Concordia,  78  Kan.  250,  385,  45  Atl.  995,  83  A.  S.  R.  642,  48 
96  Pac.  487,  20  L.R.A.(N.S.)   1050;  L.R.A.  717;  Markwardt  v.  Guthrie,  18 
Simmons  v.  Paterson,  60  N.  J.  Eq.  Okla.  32,  90  Pac.  26, 11  Ann.  Cas.  581 
385,  45  Atl.  995,  83  A.  S.  R.  642,  48  and  note,  9  L.R.A.(N.S.)  1150. 
L.R.A.  717;  Markwardt  v.  Guthrie,  18  5.  Note:  11  Ann.  Cas.  588. 

Okla.  32,  90  Pac.  26, 11  Ann.  Cas.  581  See  snpra,  par.  68. 

and  note,  9  L.R.A.(N.S.)  1150.  6.  Markwardt  v.  Guthrie,  18  Okla. 

Note:  84  A.  S.  R.  920.  32,  90  Pae.  26,  11  Ann.  Cas.  581,  » 

4.  State  y.  Concordia,  78  Kan.  250,  L.R.A.(N.S.)  1150. 

•6  Pac.  487,  20  L.R.A.(N.S.)   1050      7.  Not§:  48  L.R.A.  691. 
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pality  unless  it  has  also  been  authorized  to  acquire,  upon  payment  of 
compensation,  the  right  to  inflict  such  injuries,  and  has  duly  pursued 
such  authority.*  Not  only  must  legislative  license  to  create  the  nui- 
sance be  given  in  express  terms  or  by  necessary  implication,'  but  the 
legislature  has  no  power  to  authorize  the  taking  of  the  property  without 
making  just  compensation  therefor.^'  If  the  constitution  prohibits 
both  the  taking  and  the  damaging  of  private  property,  the  protection 
accorded  is  very  great.  Where  such  a  constitutional  provision  exists,  a 
city  cannot  lawfully  discharge  sewage  into  a  stream  so  as  to  decrease 
the  value  of  a  riparian  owner's  land,  and  the  legislature  cannot  confer 
authority  upon  a  city  to  damage  private  property  in  this  way  without 
payment  of  just  compensation.*^  The  conflict  of  authority  occurs 
in  those  jurisdictions  where  the  individual  is  protected  merely  from 
the  taking  of  his  property,  but  not  from  the  damage  of  it."  The 
majority  of  the  cases  bold  that  where  a  city  discharges  sewage  into  a 
river  in  such  quantities  that  it  is  carried  to  the  premises  of  a  lower 
riparian  owner,  where  it  causes  a  nuisance,  and  is  dangerous  to  health 
and  also  injures  the  value  of  his  property,  this  is  such  a  taking  of  pri- 
vate property  as  is  within  the  protection  of  the  constitution,  and  can  be 
done,  even  on  the  ground  of  public  necessity,  only  when  just  compen- 
sation is  made.**  But  there  is  authority  to  the  contrary.**  In  any 
event,  however,  the  protection  accorded  by  statute  is  confined  solely 
to  those  consequences  which  are  the  necessary  and  usual  result  of  the 
act  authorized.*' 

75.  Prescriptive  Right. — ^As  in  cases  between  private  individuals,** 
a  municipality  cannot  acquire  a  prescriptive  right  to  pollute  a  stream 
with  sewage,  where  ita  use  thereof  for  such  purpose  is  permissive.*' 
So  the  nature  and  extent  of  a  prescriptive  right  to  pollute  a  water- 
course is  limited  by  the  extent  of  the  user  during  the  period  requi- 

8.  Attorney  Qea.  v.  Grand  Rapids,      12.  Note:  84  A.  S.  R.  924. 

176  Mich.  503,  141  N.  W.  890,  50  13.  Mansfield  v.  Balliett,  65  Ohio  St 
L.R.A,(N.S.)  473.  451,  63  N,  E.  86,  58  L.RJL.  628. 

Notes:  84  A.  S.  R.  921;  20  L.R.A.      Notes:  84  A.  S.  R.  924  et  seq.;  1 
(N.S.)  1054;  6  Ann.  Cas.  177.  L.R.A.  298;  48  L.R.A.  699  et  seq. 

9.  Notes:  84  A,  S.  R.  920;  70  L.R.A.       14.  Valparaiso  v.  Hagen,  153  Ind. 
581.  337,  54  N.  E.  1062,  74  A.  S.  R.  305,  48 

10.  Attorney  Gen.  v.  Grand  Rapids,  L.R.A.  707. 

175   Mich.   503,  141   N.   W.   890,   50       Notes:  84  A.  S.  R.  925;  48  L.R.A. 

L.R.A.(N.S.)  473.  699',  47  L.R.A.(N.S.)  139;  6  Ann.  Cas. 

Notes:  84  A.  S.  R.  921  et  seq.;  41  178. 
L.RJL.  753;  20  L.R.A.(N.8.)  1054.  15.  State  v.  Concordia,  78  Kan.  250, 

11.  Smith  V.  Sedalia,  152  Mo.  283,  96  Pac.  487,  20  L.R.A. (N.S.)  1050. 
53  S.  W.  907,  48  L.R.A.  711;  Sim-       Notes:  84  A.  S.  R.  920;  70  L.R.A. 
mons  v.  Paterson,  60  N.  J.  Eq.  385,  45  581. 

Atl.  995,  83  A,  S.  R.  642,  48  L.R.A.      16.  See  Waters. 

717.  17.  Smith  v.  Se^Jalia,  152  Mo.  283. 

Notes:  84  A.  S.  R.  924;  47  L.R.A.  53  S.  W.  907,  48  L.R.A.  711. 
(N.S.)  139. 
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site  to  acquire  the  right.**  And  the  prescriptive  right  of  a  munici- 
pality to  discharge  its  surface  drainage  into  a  river  does  not  include 
the  right  to  mix  with  such  drainage  noxious  sewage  in  such  quan- 
tities that  the  river  cannot  cany  it  oflf  without  injury  to  the  property 
of  downstream  proprietors.**  Prescription  cannoi  be  invoked  to  jus- 
tify pollution  amounting  to  a  public  nuisance.**  And  in  no  case  can 
a  prescriptive  right  of  pollution  be  acquired  which  is  superior  to 
the  right  of  a  state  to  exercise  its  police  power.*  Where  waters  are 
taken  for  a  municipal  water  supply,  a  right  prescriptive  to  pollute 
them  may  be  taken  away  under  the  power  of  eminent  domain.* 

76.  Tidal  Waters. — The  preceding  paragraphs  have  treated  the 
question  of  pollution  from  the  standpoint  of  non-tidal  waters  only. 
In  the  case  of  tidal  waters  the  state  is  the  absolute  owner  of  the  bed 
of  the  stream,  and  may  grant  rights  therein  as  it  sees  fit,  subject  to  the 
right  of  the  public  to  use  the  stream  for  purposes  of  navigation,*  and 
for  this  reason  tidal  waters  are  governed  by  a  different  rule  from  ordi- 
nary streams.*  The  same  river  or  stream  may,  therefore,  be  subject  to 
two  distinct  rules  as  to  pollution,  the  one  applying  in  the  lower  reaches 
where  the  tide  ebbs  and  flows,  and  the  other  above  where  the  stream 
flows  unaffected  by  the  tide.*  As  a  general  rule  statutory  authority 
to  discharge  sewage  into  a  tidal  stream  is  a  sufficient  defense  to  a 
suit  for  an  injunction  on  account  of  the  pollution  of  the  stream,  and 
ordinarily  in  such  case  a  municipality  is  not  liable  to  a  charge  of 
maintaining  a  public  nuisance.*  It  does  not  follow,  however,  that 
the  municipality  is  entirely  free  from  all  liability  by  reason  of  poUut- 

18.  Piatt  v.   Waterbury,  72  Conn.  25  L.R.A.{N.S.)  589  and  note. 

531,  45  Atl.  154,  77  A.  S.  R.  335  and  Note:  Ann.  Cas.  1913D  62  et  seq. 
note,  48  L.R.A.  691  and  note;  Atty.-  2.  Note:  3  Ann.  Cas.  25. 
Gen.  V.  Grand  Rapids,  175  Mieh.  503,  3.  Marcos  Sayre  Co.  v.  Newark,  60 
141  N.  W.  890,  50  L.R.A.(N.8.)  473;  N.  J.  Eq.  361,  45  Atl.  985,  83  A.  S. 
Smith  V.  Sedalia,  152  Mo.  283,  53  S.  R.  629,  48  L.R.A.  722;  Simmons  ▼. 
W.  907,  48  L.R.A.  711.  Patereon,  60  N.  J.  Eq.  385,  45  Atl. 

Notes:  84  A.  S.  R.  923;  25  L.R,A.  995,  83  A.  S.  R.  642,  48  L.R.A.  717. 
(N.S.)  593;  3  Ann.  Cas.  25.  Notes:  84  A.  S.  R.  921;  48  L.R.A. 

19.  Note:  3  Ann.  Cas.  25.  702;  1  L.R.A.(N.S.)  127. 

20.  Piatt  V.  Waterbnry,  72   Conn.       See  Waters. 

531,  45  Atl.  154,  77  A.  S.  R.  335,  48  4.  Note:  84  A.  S.  R.  922. 

KR.A.  691  and  note;   Atty.-Gen.  v.  6.  Simmons  v.  Paterson,  60   N.  J. 

Grand  Rapids,  175  Mich.  503,  141  N.  Eq.  385,  45  Atl.  995,  83  A.  S.  R.  642, 

W.  890,  50  L.R.A.(N.S.)  473;  Shelby  48  L.R.A.  717. 

V.  Cleveland  Mill,  etc.,  Co.,  155  N.  C.  Note:  48  L.R.A.  702. 

196,  71  S.  E.  218,  Ann.  Cas.  1912C  6.  Marcus  Sayre  Co.  v.  Newark,  60 

179  and  note,  35  L.R.A.(N.S.)  488.  N.  J.  Eg.  361,  45  Atl.  985,  83  A.  S.  R. 

Notee:  84  A.  S.  R.  923;  1  L.R.A.  629,  48  L.R.A.  722;  Simmons  v.  Pater- 

297;    25   L.R.A.(N.S.)    590;   3    Ann.  son,  60  N.  J.  Eq.  385,  45  Atl.  995,  83 

Cas.  25.  A.  S.  R.  642,  48  L.R.A.  717. 

See  generally,  Npisancb;  Waters.  Notes:  84  A.  S.  R.  922;  48  L.RJL 

1.  Milas    City   v.    State   Board    of  702;  1  L.R.A.(N.S.)  127. 

Health,  39  Mont.  405,  102  Pac.  696, 
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ing  a  tidal  stream.  If  it  is  negligent  in  its  construction  and  operation 
of  its  sewers,  and  private  property  is  injured,  liability  will  attach.' 
So  also  the  acts  of  the  municipality  may  amount  to  a  taking  of  private 
property,  as  when  oyster  beds  are  destroyed  by  sewage,  statutory 
authority  being  of  no  avail  in  such  a  case.*  A  statute  cannot  authorize 
a  direct  inyasion  of  property  rights  without  making  compensation 
therefor.*  The  whole  doctrine  has  been  summed  up  in  the  proposition 
that  while  the  mere  pollution  of  a  tidal  stream  by  city  sewage  will 
not  usually  amount  to  either  a  private  or  a  public  nuisance,*'  the 
unreasonable  use  of  sewers  so  as  to  create  a  nuisance  cannot  be  justified 
on  the  ground  that  the  nuisance  is  in  tidal  waters.** 

77.  Nature  of  Injury;  Remedies;  Joint  Pollution. — ^Where  waters 
are  polluted  by  sewage  the  injury  to  the  lower  riparian  owner  is  not 
the  construction  of  the  sewers  or  the  incidental  casting  of  sewage  into 
the  stream,  but  the  burdening  of  the  stream  with  more  sewage  than 
it  can  take  care  of.**  Such  injury,  therefore,  continues  so  long  as 
the  sewers  are  thus  improperly  used.**  Anyone  who  suflfers  real  and 
substantial  injury  may  recover  damages  for  such  pollution,  whether 
he  be  the  actual  owner  of  lower  riparian  land  or  not.**  And  it  has 
been  held  that  the  use  of  city  sewers  by  connecting  property  therewith 
does  not  preclude  the  owner  from  recovering  damages  to  his  riparian 
property  rights  in  premises  farther  down  a  stream,  on  account  of  the 
pollution  of  the  waters  by  the  sewers,  where  it  does  not  appear  that 
the  damage  was  due  in  part  to  his  fault.  If  a  municipality  by  its 
sewage  creates  a  public  nuisance,  its  officials  may  be  liable  to  indict- 
ment, and  legislative  authority  to  drain  will  be  no  protection.** 
Injunction  is  also  available  in  a  proper  case.**  The  fact  that  others 
besides  the  municipality  sought  to  be  held  liable  for  the  pollution  have 
contributed  thereto  is  no  defense,*'  though  such  fact  may  be  shown 

7.  Franklin  Wharf  Co.  v.  Portland,  L.R.A.  753;  61  L.R.A.  694;  1  L.R.A. 
67  Me.  46,  24  Am.  Rep.  1;  Brayton   (N.S.)  125;  47  L.R.A.(N.S.)   137;  6 
▼.  Fall  River,  113  Mass.  218,  18  Am.  Ann  Cas.  177;  11  Ann.  Cas.  588. 
Rep.  470;  Hardy  v.  Brooklyn,  90  N.       14.  McLaughlin  v.  Hope,  107  Ark. 
Y.  435,  43  Am.  Rep.  182.  442,  155  S.  W.  910,  47  L.R.A,(N.S.) 

Note:  84  A.  S.  R.  922.  137;  Piatt  v.  Waterbury,  72  Conn.  531, 

8.  Huf5fmire  v.  Brooklyn,  162  N.  T.  45  AU.  154,  77  A.  S.  R.  335,  48  L.R.A. 
584,  57  N.  E.  176,  48  L.R.A.  421.  691. 

9.  Note:  84  A.  S.  R.  922.  15.  State  v.  Concordia,  78  Kan.  250, 

10.  Note:  84  A.  S.  R.  923.  96  Pac.  487,  20  L.R.A.(N.S.)  1050. 

11.  Franklin  Wharf  Co.  v.  Portland,       16.  See  infra,  par.  86,  87. 

67  Me.  46,  24  Am.  Rep.  1;  Brayton  V.  17.  Watson    v.    New    Milford,    72 

Fall  River,  113  Mass.  218,  18  Am.  Conn.  561,  45  Atl.  167,  77  A.  S.  R. 

R«p.  470.            .  345;  Mansfield  v.  Bristor,  76  Ohio  St. 

Notes:  15  A.  S.  R.  846;  84  A.  8.  B.  270,  81  N.  E.  631,  118  A.  S.  R.  852, 

922.  10  Ann.  Cas.  767  and  note,  10  L.R.A. 

12.  Note:  11  Ann.  Cas.  588.  (N.S.)  806. 

IS.  Notes:    84   A.    S.   R.    920;    41       Note:  84  A.  S.  R.  919. 
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to  reduce  the  damages  recoverable.**  Nor  is  there  any  joint  liability 
in  the  absence  of  concert  of  action.** 

Swface  Waten 

78.  Right  of  Huniclpality  Generally. — The  rights  and  liabilities 
as  to  the  drainage  of  surface  waters  as  between  private  persons  is 
treated  elsewhere  in  this  work.*"  It  is  well  settled  that  as  a  general 
rule  what  would  be  illegal  in  the  disposition  of  surface  or  other  waters 
in  the  case  of  a  private  individual  is  likewise  illegal  when  attempted  by 
the  public  authorities.*  Unless  by  agreement  or  in  the  exercise  of  the 
power  of  eminent  domain  and  by  the  payment  of  damages  the  public 
authorities  have  acquired  the  right  to  collect  and  discharge  the  water 
upon  the  land  of  another,  they  have  no  more  right  to  do  so  than  has  an 
individual.*  So  a  municipal  corporation  is  liable  to  one  upon  whose 
lands  it  conducts  surface  water  wrongfully  diverted  from  its  natural 
channel.*  Conversely,  what  would  be  legal  in  the  case  of  an  individual 
will  be  legal  in  the  case  of  a  municipality,  notwithstanding  the  con- 

18.  Note:  10  Ann.  Cas.  774.  1  A.  S.  R.  671;  Rychlicki  v.  St.  Louis, 

19.  Mansfield  v.  Bristor,  76  Ohio  St.  98  Mo.  497,  11  S.  W.  1001,  14  A. 
270,  81  N.  E.  631,  118  A.  S.  R.  852,  S.  B.  651,  4  L.R.A.  594;  Roe  v.  How- 
10  Ann.  Cas.  767  and  note,  10  L.R.A.  ard  County,  75  Neb.  448,  106  N.  W. 
(N.S.)  806.  587,  5  L.R.A.(N.S.)    831  and  note; 

20.  See  Waters.  Kehoe  v.  Rutherford,  74  N.  J.  L.  659, 
1.  Rudnyai  v.  Harwinton,  79  Conn.  65    Atl.    1046,    122    A.    S.    R.    411; 

91,  63  Atl.  948,  6  Ann.  Cas.  988  and  Rochester  White  Lead  Co.  v.  Bochester, 
note;  Albany  v.  Sikes,  94  Ga.  30,  20  3  N.  Y.  463,  53  Am.  Dec.  316;  Noonan 
S.  E.  257,  47  A.  S.  B.  132,  26  L.B.A.  v.  Albany,  79  N.  Y.  470,  35  Am.  Rep. 
653;  Nevins  v.  Peoria,  41  111.  502,  89  540;  Seifert  v.  Brooklyn,  101  N.  Y. 
Am.  Dec.  392;  Dixon  v.  Baker,  65  111.  136,  4  N.  E.  321,  54  Am.  Rep.  664; 
518,  16  Am.  Rep.  591;  Weis  t.  Madi-  Inman  v.  Tripp,  11  R.  I.  520,  23  Am. 
son,  75  Ind.  241,  39  Am.  Rep.  135;  Rep.  520;  Johnson  v.  White,  26  R.  I. 
Evansville  v.  Decker,  84  Ind.  325,  43  207,  58  Atl.  658,  65  L.R.A.  250  and 
Am.  Rep.  86 ;  Davis  v.  Crawf ordsville,  note ;  Jordan  v.  Benwood,  42  W.  Va. 
119  Ind.  1,  21  N.  E.  449, 12  A.  S.  R.  312,  26  S.  E.  266,  57  A.  S.  R.  859,  36 
361;  Patoka  Tp.  v.  Hopkins,  131  Ind.  L.R.A.  519. 

142,  30  N.  E.  896,  31  A.  S.  R.  417;  Notes:  21  L.R.A.  597;  65  L.R.A. 
Wallace  v.  Muscatine,  4  G.  Greene  261;  67  L.B.A.  260;  Ann.  Cas.  1912B 
(la.)  373,  61  Am.  Deo.  131;  Baker  v.  915. 

Akron,  145  la.  485, 122  N.  W.  926,  30  2.  Boe  v.  Howard  County,  75  Neb. 
L.R.A.(N.S.)  619;  Hitchins  v.  Frost-  448,  106  N.  W.  587,  5  L.R.A.(N.S.) 
burg,  68  Md.  100, 11  Atl.  826,  6  A.  S.  831;  Pettigrew  v.  Evansville,  25  Wis. 
R.  422;  Bates  v.  Westborough,  151  223,  3  Am.  Rep.  50. 
Mass.  174,  23  N.  E.  1070,  7  L.R.A.  156  3.  Evansville  v.  Decker,  84  Ind.  325, 
and  note;  Nevins  v.  litehburg,  174  43  Am.  Rep.  86 ;  Roe  v.  Howard  Coun- 
Mass.  545,  55  N.  E.  321,  47  L.R.A.  ty,  75  Neb.  448,  106  N.  W.  587,  5 
312;  MeAskiU  v.  Hancock  Tp.,  129  L.R.A.(N.S.)  831  and. note:  Rochester 
Mich.  74,  88  N.  W.  78,  55  L.R.A.  White  Lead  Co.  v.  Rochester,  3  N.  Y. 
738;  O'Brien  v.  St.  Paul,  25  Minn.  463,  53  Am.  Dee.  316  and  note;  John- 
331,  33  Am.  Rep.  470;  Pye  v.  Man-  son  v.  White,  26  R.  I.  207,  58  Atl.  658, 
kato,  36  Minn.  373,  31  N.  W.  863,  65  L.R.A.  250  and  note;  Chalkley  v. 
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Btitutional  provision  that  private  property  shall  not  he  taken  or  dam- 
aged for  public  use  without  just  compensation.*  Something  in  the 
nature  of  a  distinction  between  the  public  and  private  right,  however, 
is  suggested  by  the  doctrine  that  municipalities  are  not  liable  for 
injuries  by  surface  water  which  axe  merely  consequential  to  the  lawful 
exercise  of  a  governmental  function ; '  though,  of  course,  if  these 
injuries  amount  to  a  taking  of  the  property,  they  are  within  the 
constitutional  provision  against  the  taking  of  property  for  a  public 
use  without  compensation.'  On  the  other  hand,  there  is  authority 
to  the  effect  that  the  governmental  function  in  which  a  municipality 
acts  is  no  protection  whatever  in  the  event  of  injuries  to  lands  beyond 
its  limits.'  When  in  the  exercise  of  a  governmental  function  a  munici- 
pality collects  water  and  discharges  it  in  a  considerable  volume  upon 
the  land  of  another,  the  resulting  damages  cannot  be  regarded  as 
merely  consequential.*  Nor,  it  seems,  is"  a  city  entitled  to  the  use  of 
a  natural  watercourse  across  the  land  of  an  individual  to  carry  off 

Richmond,  88  Va.  402, 14  S.  E.  339,  29  43  Am,  Rep.  86;  Davis  v.  Crawfords- 

A.  S.  R.  730  and  note.  vUle,  119  Ind.  1,  21  N.  E.  449,  12  A. 

Notes:  1  L.R.A.  297;  5  L.R.A.  129.  S.  R,  361;  Patoka  Tp,  v.  Hopkins,  131 

4.  Jordan  v.  Benwood,  42  W.  Va.  Ind.  142,  30  N.  E    896,  31  A.  S.  R. 

312,  26  S.  E.  266,  57  A..S.  R.  859,  36  417;  Freburg  v.  Davenport,  63  la.  119, 

L.R.A.  519.  18N.W.  705,  50  Am.  Rep.  737;  Baker 

6.  Davis  V.  Crawfordsville,  119  Ind.  v.  Akron,  145  la.  485,  122  N.  W.  926, 
1,  21  N,  E,  449,  12  A.  S.  R.  361;  30  L.R.A.(N.S.)  619  and  note;  Hitch- 
Hume  V,  Des  Moines,  146  la,  624,  125  ins  v.  Frostburg,  68  Md.  100,  11  Atl. 
N.  W.  846,  Ann.  Cas.  1912B  904,  29  826,  6  A.  S.  R.  422;  Nevins  v,  Fitch- 
LJl.A.(N.S.)  126;  Cumberland  v,  WU-  burg,  174  Mass.  545,  55  N.  E.  321,  47 
lison,  50  Md.  138,  33  Am.  Rep.  304;  L.R.A.  312;  McAskill  v.  Hancock  Tp., 
Brayton  v.  Fall  River,  113  Mass.  218,  129  Mich,  74,  88  N,  W.  78,  55  L.R.A. 
18  Am.  Rep.  470;  Pye  v.  Mankato,  36  738;  Trenton  v.  Rueker,  162  Mich.  19, 
Minn.  373,  31  N.  W.  863,  1  A.  S.  R.  127  N.  W.  39,  34  L.R.A.(N.S.)  569; 
671;  West  Orange  Tp.  v.  Field,  37  O'Brien  v.  St.  Paul,  25  Minn.  331,  33 
N.  J.  Eq.  600,  45  Am.  Rep.  670;  Am.  Rep.  470;  Rychlieki  v.  St.  Louis, 
Wakefield  v.  Newell,  12  R.  I.  75,  34  98  Mo.  497,  11  S.  W.  1001,  14  A.  S. 
Am.  Rep.  598;  Johnson  v.  White,  26  R.  651,  4  LJI.A.  594;  West  Orange 
R.  I.  207,  58  Atl.  658,  65  L.R.A,  250;  Tp,  v.  Field,  37  N.  J.  Eq.  600,  45  Am. 
Heth  V.  Fond  du  Lac,  63  Wis.  228,  23  Rep.  670;  Kehoe  v.  Rutherford,  74  N. 
N.  W.  495,  53  Am.  Rep.  279.  J.  L.  659,  65  AU.  1046,  122  A.  S.  R. 

Notes:   65  L.R.A.  265  et  seq.;  43  411;   Seifert  v.  Brooklyn,  101  N.  T. 

L.R.A.(N.S.)  792.  136,  4  N.  E.  321,  54  Am.  Rep.  664; 

6.  Albany  v.  Sikes,  94  Ga.  30,  20  Inman  v.  Tripp,  11  R.  I.  520,  23  Am. 
8.  E,  257,  47  A.  S.  R.  132,  26  L.R.A.  Rep.  520;  Johnson  v.  White,  26  R.  I. 
653.  207,  58  Atl.  658,  65  L.R.A.  250  and 

Note:  65  L.R.A.  270.  note;  Dell  Rapids  Mercantile  Co.  v. 

7.  Baker  v.  Akron,  145  la.  485,  122  Dell  Rapids,  11  S.  D.  116,  75  N.  W. 
N.  W.  926,  30  L.R.A.(N.S.)  619.  898,   74   A.    S.   R.   783;    GiUison    v. 

Note:  Ann.  Cas.  1912B  916.  Charleston,  16  W.  Va.  282,  37  Am. 

8.  Rndnyai  v,  Harwinton,  79  Conn.  Rep.  763;  Jordan  v.  Benwood,  42  W. 
91,  63  Atl.  948,  6  Ann.  Cas.  988;  Weis  Va.  312,  26  S.  E.  266,  57  A.  S.  R.  859, 
v.  Madison,  75  Ind.  241,  39  Am.  Rep.  36  L.R.A.  519;  Bonella  v.  Twiekeiihsm 
135;  Evansville  v.  Decker,  84Ind.  325,  Local  Board  of  Health,  20  Q.  B.  D. 
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water  collected  by  drainage  from  the  neighborhood  greater  in  quantity 
than  would  naturally  have  flowed  there." 

79.  Duty  to  Provide  Drains. — The  question  of  the  duty  of  munici- 
palities to  provide  for  sewers  and  drains  generally  is  discussed  else- 
where in  this  article,  the  general  rule  there  laid  down  being  that  there 
is  no  absolute  duty  in  the  premises.*"  Nor,  as  a  rule,  is  there  lia- 
bility on  the  part  of  a  municipality  for  the  nonexercise  of  the  power  of 
drainage  so  as  to  prevent  the  flowing  of  surface  water  upon  property 
adjacent  to  streets.**  So,  since  a  municipahty  is  under  no  obligation 
to  provide  drainage  for  surface  water  naturally  flowing  over  the  lands 
of  its  citizens,  it  is  held  that  under  like  circumstances  if  it  undertakes 
to  drain  the  surface  water  into  sewers  it  is  not  liable  for  damages  caused 
by  their  insuflSciency,**  unless  such  damages  are  held  to  come  withlh 
the  same  statutory  provision  authorizing  their  recovery,  such  as  a 
provisioli  for  liability  for  injury  to  property  from  defects  in  streets 
or  by  reason  of  mismanagement  of  anything  under  the  control  of  a 
municipality.**  There  is  also  authority  to  the  effect  that  after  a  city 
has  constructed  a  sewer  or  drain  for  the  purpose  of  carrying  off  surface 
water  it  may,  in  its  discretion,  wholly  abandon  or  discontinue  it,  and 
that  if  the  city  in  so  doing  does  not  leave  individuals  in  any  worse 
condition  than  they  would  have  been  if  such  sewer  or  drain  had  never 
been  made,  the  city  will  not  be  liable.**  But  in  a  number  of  juris- 
dictions municipalities  are  charged  with  the  duty  to  exercise  reason- 
able judgment  when  they  undertake  to  change  the  natural  order  of 
things  by  tdteririg  the  surface  drainage  and  collecting  it  into  artificial 
jchannels.*'    Accordingly,  a  municipal  corporation  which  undertakes 


63, 57  L.  J.  M.  C.  1, 58  L.  T.  N.  S.  299, 
36  W.  R.  50, 16  Eng.  Rvd.  Cas.  454. 

Notes:  7  L.R.A.  465;  67  L.R.A.  260; 
Ann.  Cas.  1912B  915. 

9.  Note:  61  L.RA.  693. 

10.  See  supra,  par.  52. 

11.  Montgomery  v.  Gilmer,  33  Al^. 
116,  70  Am.  Dec.  562;  Denver  v.  Cap- 
elli,  4  Colo.  25,  34  Am.  Rep.  62;  Evans- 
ville  V.  Decker,  84  Ind.  325,  43  Am. 
Rep.  86;  Rice  v.  Evansville,  108  Ind. 
7,  9  N.  E.  139,  58  Am.  Rep.  22;  Mc- 
Caskill  V.  Hancock  Tp.,  129  Mich.  74, 
88  N.  W.  78,  55  L.R.A.  738;  Trenton 
V.  Rucker,  162  Mich.  19, 127  N.  W.  39, 
34  L.R.A.(N.S.)  569;  Pye  v.  Man- 
kato,  36  Minn.  373,  31  N.  W.  863,  1 
A.  S.  R.  671;  St.  Paul,  etc.,  R.  Co. 
V.  Duluth,  56  Minn.  494,  58  N.  W. 
159,  45  A.  S.  R.  491,  23  L.R.A.  88; 
Imler  v.  Springfield,  55  Mo.  119,  17 
Am.  Rep.  645;  Wilson  v.  New  York,  1 
Denio  (N.  Y.)  595,  43  Am.  Dec.  719; 


Wakefield  v.  Newell,  12  R.  I.  75,  34 
Am.  Rep.  598;  Jordan  v.  Benwood,  42 
W.  Va.  312,  26  S.  E.  266,  57  A.  S.  B. 
859,  36  L.R.A.  519. 

Notes:  66  Am.  Dee.  441;  65  L.Rjl. 
250;  67  LJI.A.  260, 

12.  Denver  v.  Capelli,  4  Colo.  25,  34 
Am.  Rep.  62;  Rice  v.  Evansville,  108 
Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22; 
Pye  V.  Mankato,  36  Minn.  373,  31  N. 
W.  863, 1  A.  S.  R.  671;  Fair  v.  Phila- 
delphia, 88  Pa.  St.  309,  32  Am.  Rep. 
455. 

See  supra,  par.  ^9,  as  to  insnfSciency 
of  sewers  generally. 

IS.  Mayrant  v.  Columbia,  77  S.  C. 
281,  57  S.  E.  857,  10  LJl.A.(N.S.) 
1094. 

14.  Note:  29  A.  S.  R.  743. 

15.  Spangler  v.  San  Francisco,  84 
Cal.  12,  23  Pae.  1091, 18  A.  S.  R.  158; 
Weis  V.  Madison,  75  Ind.  241,  39  Am. 
Rep.  135;  Kelly  v.  Pittsburgh,  etc.,  B. 
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to  construct  sewers,  catch  basina,  and  drains  is  held  bound  to  make 
them  sufficiently  large  to  carry  ofif  the  ordinary  rainfall  of  the  local- 
ity,** and  to  exercise  ordinary  care  to  keep  them  in  condition  to  per- 
form their  work,*'  and  this  without  reference  to  the  question  whether 
or  not  the  construction  of  sewers  or  streets  caused  the  water  to  accumu- 
late at  a  particular  point.**  Of  course  if  water  is  artificially  gathered 
in  quantities,  drainage  must  be  provided.*'  In  such  case  the  munici- 
pality has  no  right  to  abandon  it,  to  the  injury  of  private  property.** 

80.  Active  Wrong  and  Negligence  as  Elements  of  Liability. — ^In 
turning  water  upon  abutting  property  so  as  to  flood  it,  there  is  an 
element  of  active  wrong  which  renders  the  municipality  liable  for  its 
act.*  And  in  addition  to  this  ground  of  liability,  it  is  generally  con- 
ceded that  the  municipality  is  liable  for  injuries  caused  by  the  negli- 
gent performance  of  its  duties,*  as,  for  example,  permitting  gutters  to 
become  out  of  repair  or  obstructed,  so  that  surface  water  is  diverted 
to  the  injury  of  an  adjoining  landowner,*  or  constructing  them  in 

Co.,  28  Ind.  App.  457,  63  N.  E.  233, 91  E.  233,  91  A.  8.  R.  134;  Hitehins  ▼. 

A.  S.  R.  134;  LouisviUe  v.  Norris,  111  Froetburg,  68  Md.  100,  11  AU.  826,  « 

Ky.  903,  64  S.  W.  958,  98  A.  S.  B.  A.  S.  R.  422 ;  McAskill  v.  Hancock  Tp., 

437;  LouisviUe  v.  Knighton,  100  S.  W.  129  Mich.  74,  88  N.  W.  78,  55  L.RA. 

228,  30  Ky.  L.  Rep.  1037,  8  L.R.A.  738. 

(N.S.)  478;  Beatrice  v.  Leary,  45  Neb.  Note:  67  LJl.A.  261. 

149,  63  N.  W.  370,  50  A.  S.  B.  546;  20.  Baker  v.  Akron,  146  la.  485, 122 

Seifert  v.  Brooklyn,  101  N.  T.  136,  4  N.  W.  926,  30  L.R.A.(N.S.)  619  and 

N.  E.  321,  54  Am.  Rep.  664;  Dell  note. 

Rapids  Mercantile  Co.  v.  Dell  Rapids,  Notes:   65  L.R.A.  256;   67  L.RJl. 

11  8.  D.  116,  75  N.  W.  898,  74  A.  8.  260. 

R.  783.  1-  Note:  65  L.R.A.  269. 

16.  Span?ler  v.  San  Francisco,  84  2.  Spangler  v.  San  Francisco,  84 
Cal.  12,  23  Pae.  1091, 18  A.  S.  R.  158;  Cal.  12,  23  Pac.  1091, 18  A.  S.  R.  158; 
Louisville  v.  Knighton,  100  S.  W.  228,  Wallace  v.  Muscatine,  4  Q.  Greene 
30  Ky.  L.  Rep.  1037,  8  L.R.A.(N.S.)  (la.)  373,  61  Am.  Dec.  131;  Hume  v. 
478;  Allen  v.  Chippewa  Falls,  52  Wis.  Des  Moines,  146  la.  624,  125  N.  W. 
430,  9  N.  W.  284,  38  Am.  Rep.  748.  846,  Ann.  Cas.  1912B  904,  29  L.B.A. 

17.  Spangler  v.  San  Frincisco,  84  (N.S.)  126;  Beatrice  v,  Leary,  45  Neb. 
Cal.  12,  23  Pac.  1091, 18  A.  S.  R.  158;  149,  63  N.  W.  370,  50  A.  S.  R.  546; 
Louisville  v.  Knighton,  100  S.  W.  228,  Rochester  White  Lead  Co.  v.  Rochester, 

30  Ky.  L.  Rep.  1037,  8  L.R.A.(N.S.)  3  N.  Y.  463,  53  Am.  Dec.  316;  Smith 
478.  v.  Alexandria,  33  Grat.  (Va.)  208,  36 

18.  Louisville  v.  Knighton,  100  S.  Am.  Rep.  788;  Clav  v.  St.  Albans.  43 
W.  228,  30  Ky.  L.  Rep.  1037, 8  L.R.A.  W.  Va.  539,  27  S.  E.  368.  64  A.  S.  R. 
(N.S  )  478.  883;  Gilluly  v.  Madison,  63  Wis.  518, 

19.  Aurora  v.  Reed,  57  111.  29,  11  24  N.  W.  137,  53  Am.  Rep.  299. 
Am.  Rep.  1;  Weis  v.  Madison,  75  Ind.      Notes:  66  Am.  Dec.  442;  21  LJI.A. 
241,  39  Am.  Rep.  135;  Evansville  v.  603;  65  L.R.A.  269  et  seq. 

Decker,  84  Ind.  325,  43  Am.  Rep.  86 ;  S.  Spangler   v.    San   Francisco,    84 

Bice  V.  Evansville,  108  Ind.  7,  9  N.  B.  Cal.  12,  23  Pac.  1091, 18  A.  S.  R.  168; 

139    58  Am.  Rep.  22;  Patoka  Tp.  v.  Clay  v.  St.  Albans,  43  W.  Va.  539,  27 

Hopkins,  131  Ind.  142,  30  N.  E.  896,  S.  E.  368,  64  A.  S.  R.  883;  Gilluly  v. 

31  A  S.  R.  417;  Kelly  v.  Pittsburgh,  Madison,  63  Wis.  518,  24  N.  W.  137, 
etc«  B.  Co.,  28  Ind.  App.  457,  63  N.  53  Am.  Rep.  299. 
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Buch  a  negligent  manner  as  to  make  the  flooding  of  private  property 
unavoidable,*  or  where  by  reason  of  the  municipality's  failure  to  con- 
struct suitable  drains  ice  accumulates  on  the  street  and  a  person  slips 
thereon  and  is  injured.  The  true  rule  seems  to  be  that  the  munici- 
pality is  liable  if  it  actively  injures  private  property  by  surface  water, 
whether  such  injury  is. the  necessary  result  of  work  carefully  per- 
formed in  the  prosecution  of  its  own  enterprises,  or  the  unlooked-for 
result  of  the  negligent  performance  of  work  which,  if  properly  done, 
would  be  innocuous." 

81.  Highways  Generally  as  Affecting  Surface  Waters. — In  the  nat- 
ural condition  of  the  highway,  the  surface  water  necessarily  flows  to 
the  lowest  level,  and  the  burden  rests  where  it  falls,  either  on  the  high- 
way or  on  the  adjoining  property.  Neither  the  public  nor  the  abutting 
owner  is  under  tiny  obligation  to  care  for  the  water  for  the  benefit  of 
the  other.*  Such  a  duty  devolves  on  a  town  or  city  only  when  it  has 
done  something  to  increase  the  volume  of  the  water,  or  to  accumulate 
it  in  unusual  quantities  at  some  particular  point  of  the  highway.^ 
But  steps  for  the  improvement  of  a  highway  cannot  proceed  tax  before 
natural  conditions  are  changed,  and  the  surface  water  from  the  street 
becomes  a  more  serious  burden  upon  the  abutting  owner.  The  ques- 
tion then  arises  as  to  the  duty  of  the  municipality  with  respect  to  it.* 
It  has  been  held  that  when  a  municipality  in  improving  its  streets 
makes  them  impervious  to  water,  it  is  bound,  as  part  of  its  scheme  of 
improvement,  to  supply  a  system  of  drainage  sufficient  to  carry  oflF 
the  water  which  may  reasonably  be  expected  to  accumulate  from  the 
ordinary  rainfalls  of  the  neighborhood,  so  that  it  will  not  injure  abut- 
ting property  owners.*  So  it  has  been  held  that  the  municipality 
will  be  liable  where  the  foundations  of  buildings  are  injured  by  seepage 
from  water  holes  left  in  a  new  street.*' 

82.  Effect  of  Street  Grading. — ^It  is  generally  held  that  where 
municipalities  raise  the  grades  of  highways  they  are  not  liable  for 
incidentally  causing  the  water  to  flow  in  another  direction  onto  the 
adjoining  property.**    The  reason  for  this  is  twofold.    First,  it  comes 

4.  Wallace  v.  Muscatine,  4  G.  Greene  v.  Hopkinl,  131  Ind.  142,  30  N.  E.  896, 
(la.)  373,  61  Am.  Dec.  131;  Rochester  31  A.  S.  R.  417;  Rychlicki  v.  St.  Louis, 
White  Lead  Co.  v.  Rochester,  3  N.  Y.  98  Mo.  497, 11  S.  W.  1001, 14  A.  S.  R. 
463,  53  Am.  Dec.  316;  Decker  v.  651,  4  L.R.A.  594  and  note;  GUlison 
Scranton  City,  151  Pa.  St.  241,  25  Atl.  v.  Charleston,  16  W.  Va.  282,  37  Am. 
36,  31  A.  S.  R.  757.  Rep.  763. 

5.  Note:  65  L.R.A.  270.  Note:  65  L.R.A.  252. 

6.  Montgomery  v.  Gilmer,  33  Ala.       8.  Note:  65  L.R.A.  252. 

116,  70  Am.  Dec.  562.  9.  Louisville  v.  Knighton,  100  S.  W. 

Note:  65  LJl.A.  252.  228,  30  Ky.  L.  Rep.  1037,  8  L.R.A. 

7.  Rndnyai  v.  Harwinton,  79  Conn.    (N.S.)  478  and  note. 

91,  63  Atl.  948,  6  Ann.  Cas.  988;  10.  Kunst  v.  Grafton,  67  W.  Va. 
Brunswick  v.  Tucker,  103  Ga.  233.  29  20,  67  8.  E.  74,  26  L.RA..(N.S.)  1201. 
S.  E.  701,  68  A.  S.  R.  92;  Patoka  Tp.      11.  Amdt  v,  Cullman,  132  Ala.  640, 
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within  the  rule  that  a  landowner  may  change  the  grade  of  his  prop- 
erty in  a  reasonable  manner,  and  not  be  liable  to  adjoining  land- 
owners for  damages  caused  by  the  incidental  increase  in  the  flow  of 
surface  wator.**  Second,  it  comes  -within  the  rule  that  a  municipality 
is  not  liable  for  damages  merely  consequential  to  the  exercise  of  a 
governmental  function.*'  Nor  is  a  municipality  liable  for  damages 
caused  by  the  backing  up  of  surface  water  incident  to  the  construction 
or  grading  of  highways/*  provided  such  water  is  not  actually  gathered 
in  volume  and  discharged  on  the  property,**  and  provided  the  injury 
is  not  caused  by  negligence.**  There  are  also  many  cases  which  go 
tp  the  length  of  holding  that  in  executing  its  lawful  authority  over 
grading  and  improving  streets,  the  city  is  not  liable  for  purposely 
turning  surface  water  upon  the  land  of  adjacent  proprietors.*'  There 
is,  therefore,  generally  no  duty  to  provide  for  currying  away  the  water 
so  interfered  with.*'  But  in  some  jurisdictions  municipalities  are 
required  by  statutes  or  by  constitutional  provisions  to  provide  sewers 
to  carry  off  the  surface  water  in  such  cases,  and  are  liable  in  damages 
for  failure  so  to  do.**  It  has  been  held,  moreover,  that  even  in  the 
absence  of  statute,  if  an  unusual  amount  of  surface  water  is  turned 
upon  abutting  property,  it  is  the  duty  of  the  municipal  corporation 
to  provide  temporary  drains  until  the  lot  owners  have  time  to  protect 
their  property.'*    So  if  incident  to  the  grading  of  a  street  there  is 

31  So.  478,  90  A.  S.  R.  922;  Corcoran   Ann.  Cas.  992;  Ann.  Cas.  1912B  917. 
v.  Benicia,  96  Cal.  1,  30  Pac.  798,  31       12.  See  Waters. 

A.  S.  R.  171;  Nevins  v.  Peoria,  41  IlL  18.  See  supra,  par.  55. 

502,  89  Am.  Dec.  392;  Weis  v.  Madi-  14.  Bush  v.  Portland,  19  Ore.  45, 

son,  75  Ind.  241,  39  Am.  Rep.  135;  23  Pac.  667,  20  A.  S.  R.  789;  Jordan 

Evansville  v.  Decker,  84  Ind.  325,  43  v.  Benwood,  42  W.  Va.  312,  26  S.  E. 

Am.  Rep.  86;  Rice  v.  Evansville,  108  266,  57  A.  8.  R.  859,  36  L.R.A.  519; 

Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22;  Hoyt  v,  Hudson,  27  Wis.  656,  9  Am. 

Frebnig  v.  Davenport,  63  la.  119,  18  Rep.  473. 

N.  W.  705,  50  Am.  Rep.  737;  Cedar  16.  Jordan  v.  Benwood,  42  W.  Va. 

Falls  V.  Hansen,  104  la.  189,  73  N.  W.  312,  26  S.  E.  266,  57  A.  S.  R.  859,  36 

585,  65  A.  g.  R.  439;  Pye  v.  Mankato,  L.R.A.  519. 

36  Minn.  373,  31  N.  W.  863,  1  A.  S.  16.  Bush  v.  Portland,  19  Ore.  45,  23 

R.  671;  Imler  v.  Springfield,  55  Mo.  Pac.  667,  20  A.  S.  R.  789;  Jordan 

119,  17  Am.  Rep.  645;  Rychlicki  v.  v.  Benwood,  42  W.  Va.  312,  26  S.  E. 

St.  Lonis,  98  Mo.  497,  11  S.  W.  1001,  266,  57  A.  S.  R.  859,  36  L.R.A.  519. 

14  A.  S.  R.  651,  4  L.R.A.  594;  West  17.  Note:  66  Am.  Dec.  441. 

Orange  Tp.  v.  Field,  37  N.  J.  Eq.  600,  18.  Freburg  v.   Davenport,    63   la. 

45  Am.  Rep.  670;  Wilson  v.  New  Yorit,  119,  18  N.  W.  705,  50  Am.  Rep.  737; 

1  Denio   (N.  Y.)    595,  43  Am.  Dec.  Lynch  v.  New  York,  76  N.  Y.  60,  32 

719;  Lynch  v.  New  York,  76  N.  Y.  60,  Am.  Rep.  271;   Jordan  v.  Benwood. 

32  Am.  Rep.  271;  Jordan  v.  Benwood,  42  W.  Va.  312,  26  S.  E.  266,  57  A.  8, 
42  W.  Va.  312,  26  S.  E.  266,  57  A.  S.  R.  859,  36  L.R.A.  519. 

R.  859,  36  L.R.A.  519;  Champion  v.  Notes :  65  L.R.A.  253 ;  67  L.R.A.  260. 
Crandon,  84  Wis.  405,  54  N.  W.  775,  19.  Cooper  v.  Dallas,  83  Tex.  239, 
19  L.R.A.  856.  18  S.  W.  565,  29  A.  8.  R.  645. 

Notes:  66  Am.  Dee.  441;  21  L.R.A.       20.  Ross  v.  Clinton,  46  la.  606,  20 
602:  65  L.R.A.  253;  67  L.R.A.  260;  6  Am.  Rep.  169. 
R.  C.  L.  Vol.  IX.— 44.  689 
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such  a  diversion  of  surface  water  upon  an  abutting  lot  aa  to  render 
it  unfit  for  occupancy,  either  in  whole  or  in  part,  the  owner  should 
be  compensated  to  the  extent  to  which  he  is  deprived  of  its  legitimate 
use ;  *  and  some  decisions  go  so  far  aa  to  say  that  a  municipality  owes 
a  duty  to  its  citizens  to  grade  its  streets  in  such  a  manner  as  to  do  no 
serious  injury  to  the  owners  of  abutting  property.*  As  a  matter  of 
experience  it  is  found  that  very  few  cases  present  the  simple  fact  of 
changing  the  grade  so  that  the  course  of  the  water  between  the 
adjacent  land  is  merely  altered.*  Additional  facts  usually  exist,  such 
as  the  gathering  of  the  water  or  the  change  of  outlet  for  a  flow  coming 
from  an  extended  territory.*  Either  of  these  facts  would  give  a  right 
of  action  against  a  private  individual,  and  there  seems  to  be  no  reason 
why  it  should  not  do  so  against  the  municipality."  Therefore,  in 
determining  the  correctness  of  any  decision  denying  the  liability  of 
the  municipality,  the  question  must  be  kept  in  mind  whether  it  did 
anything  more  than  merely  alter  the  grade  so  as  to  change  the 
direction  of  flow  of  the  surface  water  between  the  highway  and  the 
adjoining  land.  If  it  did,  on  principle  it  is  liable.*  And,  of  course, 
even  in  the  case  of  injuries  due  incidentally  to  diversion  of  surface 
water  because  of  the  grading  of  a  highway,  a  municipal  corporation  ia 
liable  if  its  agents  have  been  negligent.'  The  lot  owner's  protection 
against  the  incidental  increase  of  surface  water  due  to  the  change  of 
grade  of  a  highway  is  to  bring  his  lot  to  grade,*  and  it  has  been  held 
that  in  doing  so  he  incurs  no  liability  to  neighboring  landowners  for 
the  changed  flow  of  surface  water  caused  thereby.* 

1.  Amdt  V.  CnUman,  132  Ala.  540,  S.  R.  651,  4  L.R.A.  594;  West  Orange 

31  So.  478,  90  A.  S.  R.  922;  Aurora  Tp.  v.  Field,  37  N.  J.  Eq.  600,  45  Am. 

V.  Reed,  57  111.  29,  11  Am.  Rep.  1;  Rep.  670;  Kensington  v.  Wood,  10  Pa. 

Dixon  V.  Baker,  65  111.  518,  16  Am.  St.  93,  49  Am.  Dec.  582;  Inman  v. 

Rep.  591;  Stack  v.  East  St.  Louis,  85  Tripp,  U  R.  I.  520,  23  Am.  Rep.  520; 

111.  377,  28  Am.  Rep.  619,  Jordan  v.  Benwood,  42  W.  Va.  312, 

■2.  Aurora  v.  Reed,  57  111.  29, 11  Am.  26  S.   E.  266,  57  A.   S.  R.  859,  36 

Rep.  1;  Dixon  v.  Baker,  65  111.  518,  L.R.A.  519. 

16  Am.  Rep.  591;  Shawneetown  V.  Ma-       Notes:   21   L.R.A.   603;   65  L.R.A. 

son,  82  111.  337,  25  Am.  Rep.  321.  254;  67  L.R.A.  260;  6  Ann.  Caa.  992; 

3.  Note:  65  L.R.A.  254.  Ann.  Cas.  1912B  917. 

4.  Notes:  21  L.R.A.  603;  65  L.R.A.      6.  Note:  65  L.R.A.  255. 

254;  67  L.R.A.  260.  7.  Nevins  v.  Peoria,  41  111.  502,  89 

6.  Amdt  V.  Cullman,  132  Ala.  540,  Am.  Dec.  392;   Smith  v.  Alexandria, 

31  So.  478,  90  A.  S.  R.  922;  Spangler  33  Grat.  (Va.)  208,  36  Am.  Rep.  788. 

V.  San  Francisco,  84  Cal.  12,  23  Pac.  Note:  6  Ann.  Cas.  992. 

1091,  18  A.  S.  R.  158;  Shawneetown  8.  Corcoran  v.  Benida,  96  Cal.  1,  30 

V.  Mason,  82  HI.  337,  25  Am.  Rep.  321;  Pac.  798,  31  A.  S.  R.  171;  Morris  v. 

Weis  v.  Madison,  75  Ind.  241,  39  Am.  Council  Bluffs,  67  la.  343,  25  N.  W. 

Rep.   135;    Evansville  v.   Decker,  84  274,  56  Am.  Rep.  343;  Cedar  Falls  v. 

Ind.  325,  43  Am.  Rep.  86;   Rice  v.  Hansen,  104  la.  189,  73  N.  W.  585, 

Evansville,  108  Ind.  7,  9  N.  E.  139,  65  A.  S.  R.  439. 

58  Am.  Rep.  22;  Rychlioki  v.  St.  Louis,  9.  Cedar  Falls  v.  Hansoi,  104  It. 

98  Mo.  497,  11  8.  W.  1001,  14  A.  189,  73  N.  W.  585,  65  A,  S.  E.  438. 
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Damages  and  Injunction 

83.  Damages  for  Temporary  Injuries. — ^The  general  question  as  to 
the  measure  of  damages  recoverable  for  an  injury  caused  by  breach 
of  a  municipality's  duty  as  to  its  sewers  seems  to  depend  on  whether 
the  cause  of  the  injury  is  of  such  a  nature  that  it  may  be  easily 
remedied,  and  thus  give  rise  to  a  recovery  of  temporary  damages,  or 
whether  the  conditions  may  be  said  to  be  of  a  permanent  nature,  thus 
permitting  a  recovery  of  what  is  called  permanent  damages.**  In  the 
majority  of  cases  the  conditions  of  the  sewer  have  been  held  or  assumed 
to  be  easily  remedied,  and  thus  of  a  temporary  nature,  and  in  these 
cases  it  has  been  generally  held  that  the  measure  of  damages  is  the 
diminished  rental  value  of  the  property,  or,  as  it  has  been  stated  in 
some  cases,  the  loss  of  the  use  of  the  property,**  or  the  damages 
actually  suffered  during  the  continuance  of  the  injury ;  **  and  when 
the  injuries  are  recurrent  and  of  such  a  nature  that  they  can  be  pre- 
vented by  a  reasonable  expenditure,  it  is  held  that  it  is  the  duty  of  the 
injured  landowner  to  take  the  necessary  steps  to  protect  his  property, 
and  the  damages  he  can  recover  are  measured  by  the  expenditure 
made  in  this  way.**  This  last  proposition  is  based  on  the  rule  that 
a  person  is  bound  to  use  ordinary  and  reasonable  care  and  means  to 
prevent  an  injury  and  the  consequences  of  it,  and  can  only  recover 
damages  for  such  losses  as  could  not  by  such  care  and  means  be 
avoided,  but  what  constitutes  such  care  and  means  is  a  question  for 
the  jury  to  decide.**  In  the  case  of  temporary  injuries  the  damages 
mast  be  limited  to  those  actually  sustained  up  to  the  time  of  bring- 
ing suit,  and  cannot  include  prospective  damages.*'  Injury  to  real 
property  caused  by  a  city  in  the  collection  of  surffice  water  and 
casting  the  same  upon  the  premises,  by  means  of  the  grading  and 
sewering  of  its  streets,  so  as  to  subject  the  same  to  occasional  and  inter- 
mittent submergence,  gives  right  to  recovery  of  temporary,  not  per- 
manent, damages.**  In  such  cases  evidence  of  the  difference  between 
the  value  of  the  property  before  it  was  subjected  to  the  injury  and  its 
value  thereafter  is  inadmissible.*' 

But  see  Aurora  v.  Reed,  57  lU.  29,  U   308,  20  Am.  Rep.  622. 

Am.  Rep.  1.  14.  Cooper  v.  Dallas,  83  Tex,  239, 

10.  Langley  v.  Augusta,  118  Ga.  590,  18  S.  W.  565,  29  A.  S.  R.  645. 

45  S.  E.  486,  98  A.  S.  R.  133;  Mc-  15.  Langley  v.  Augusta,  118  Ga.  590, 

Henry  v.  Parkersbm^,  66  W.  Va.  533,  45  S.  E.  486,  98  A.  S.  R.  133;  Nash- 

66  S.  E.  750,  29  L.R.A.(N.S.)  860  and  ville  v.  Comar,  88  Tenn.  415, 12  S.  W. 

note.  1027,  7  L.R.A.  465. 

11.  Note:  29  LJl.A.(N.S.)  861.  16.  McHenry  v.  Parkersburg,  66  W. 

12.  Langley  v.  Augusta,  118  Ga.  590,  Va.  533,  66  S.  E.  750,  29  L.R.A.(N.S.) 
45  S.  E.  486,  98  A.  S.  R.  133;  Nash-  860. 

ville  V.  Comar,  88  Tenn.  415, 12  8.  W.       17.  McHenry  v.  Parkersbuig,  66  W. 
1027,  7  LMA.  465.  Va.  533,  66  S.  E.  750,  29  L.R.A.(N.S.) 

Note:  61  L.RJ..  712.  860  and  note, 

18.  Van  Pelt  v.  Davenport,  42  la. 
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84.  Damages  for  Permanent  Injuries. — If  the  damage  caused  by 
the  construction  of  a  drain  or  sewer  is  of  a  permanent  nature,  and 
continuance  of  the  cause  will  necessarily  produce  injury,  the  damage 
is,  by  the  majority  of  the  cases,  considered  original,  and  may  be  recov- 
ered in  one  action,!^  and  the  correct  measure  of  damages  is»the  differ- 
ence between  the  value  of  the  property  before  and  after  the  injury.** 
It  has  been  held  in  the  case  of  obstructions  to  drainage,  that  where  the 
obstructions  are  total  and  permanent  the  damage  must  be  fully  com- 
pensated in  one  action.*"  If  the  injury  complained  of  is  due  to  the 
negligence  of  the  city  in  the  construction  or  maintenance  of  a  sewer, 
the  city  cannot  set  off  the  increase  in  value  of  the  land  due  to  the 
construction  of  the  sewer.* 

85.  Sickness  and  Death. — ^The  liability  of  a  municipal  corporation 
in  damages  for  the  negligent  construction  or  maintenance  of  a  sewer 
or  drain  is  generally  limited  strictly  to  the  injury  to  the  property,' 
and  does  not  include  damages  for  sickness  or  death  from  sickness,* 
or  for  loss  of  time,  increase  of  family  expenses,  doctors'  bills,  and 
medicines,  caused  by  sickness.*  The  statutory  right  of  action  for  dam- 
ages by  reason  of  death  caused  by  wrongful  act,  neglect,  or  default 
is  held  not  to  contemplate  death  from  disease  superinduced  by  the 
neglect  of  sanitary  precautions  on  the  part  of  the  public  authorities  in 
the  construction  or  maintenance  of  a  sewer  system.*  The  theory  upon 
which  municipalities  are  exempted  from  liability  in  these  cases  is  that, 
in  establishing  a  sewerage  system  for  the  public  benefit,  it  is  exercising 
its  police  powers  for  the  public  good,  and  is  discharging  a  govern- 
mentd  function.*  But  there  is  another  line  of  decisions  holding  a 
municipality  liable  for  injuries  to  health.' 

86.  Injunctions  Generally. — While  the  general  rule  that  a  munici- 
pality's exercise  of  its  governmental  functions  will  not  be  interfered 

18.  Langley  V.  Augusta,  118  Qa.  590,  S.  E.  881,  22  L.R.A.(N.S.)  940  and 
45  S.  E.  486,  98  A.  S.  R.  133.  note. 

Note:  20  L.R.A.(N.S.)  895.  4.  Williams  v.  Greenville,  130  N.  C. 

19.  Langley  v.  Augusta,  118  Ga.  590,  93,  40  S.  E.  977,  89  A.  S.  R.  860,  57 
45  S.  E.  486,  98  A.  S.  R.  133.  L.R.A.  207. 

20.  Board  of  Directors  of  St.  Fran-  5.  Hughes  v.  Auburn,  161  N.  Y.  96, 
cis  Levee  Dist.  v.  Barton,  92  Ark.  406,  55  N.  E.  389,  46  L.R.A.  636;  Mets  v. 
123  S.  W.  382,  135  A.  S.  R.  191,  25  Asheville,  150  \.  C.  748,  64  S.  E.  881, 
L.R.A.(N.S.)  645  and  note.  22  L.R.A.(N.b.j  940  and  note. 

1.  Brunswick  v.  Tucker,  103  Ga.  233,  6.  Hughes  v.  Anbum,  161  N.  Y.  96, 
29  S.  E.  701,  68  A.  S.  R.  92.  56  N.  E.  389,  46  L.R.A.  636;  Williams 

2.  Williams  v.  Greenville,  130  N.  C.  v.  Greenville,  130  N.  C.  93,  40  S.  E. 
93,  40  S.  E.  977,  89  A,  S.  R.  860,  57  977,  89  A.  S.  R.  860,  57  L.RA  207; 
L.R.A.  207.  Metz  v.  Asheville,  150  N.  C.  748,  64 

3.  Hughes  V.  Auburn,  161  N.  Y.  96,  S.  E.  881,  22  L.R.A.(N.S.)  940. 

55  N.  E.  389,  46  L.R.A.  636;  Williams      7.  Langley  v.  Augusta,  118  Ga.  590, 
V.  Greenville,  130  N.  C.  93,  40  S.  E.  45  S.  E.  486,  98  A.  S.  R.  133 
977,  89  A.  S.  R.  860,  57  L.R.A.  207;       Note:  61  LJI.A.  713. 
Met«  V.  AsheviUe,  150  N.  C.  748,  64 
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with  by  injunction  applies  to  the  construction  and  maintenance  of 
municipal  sewers,^  yet  where  the  city  goes  beyond  its  authority  in  the 
'premises  it  is  freed  from  such  protection  and  is  liable  to  injunction  if 
it  creates  a  nuisance  or  otherwise  wrongfully  invades  private  property 
rights.*  So  it  is  generally  held  that  when  a  municipality  causes 
sewage  to  pollute  a  stream,  creating  a  nuisance  with  special  injury  to 
a  lower  riparian  owner,  the  latter  is  entitled  to  an  injunction.**  This 
rule  applies  particularly  where  the  nuisance  is  traceable,  not  to  the 
general  system  of  which  this  sewer  was  a  part,  but  to  its  defective 
execution.**  Apprehended  fouling  or  pollution  of  a  stream  in  the 
future  by  the  sewage  of  a  city,  from  sewers  which  have  been  legally, 
scientifically,  and  properly  constructed,  does  not  furnish  a  case  for 
an  injunction.*'  Yet  it  seems  that  where  the  necessary  result  will 
be  a  public  nuisance  an  injunction  will  be  granted.**  Where  the 
pollution  of  a  stream  amounts  to  a  public  nuisance,  the  suit  may  be 
maintained  by  the  attorney  general.**  So  when  a  municipal  cor- 
poration is  proceeding  to  lay  sewers  and  discharge  filthy  sewage  upon 
the  land  of  a  property  owner,  which  may  probably  cause  injury  to 
his  health  and  sickness  in  his  family,  and  where  the  nuisance  is  con- 
tinuing, and  likely  to  be  permanent,  and  the  consequences  are  not 
barely  possible,  but  to  a  reasonable  degree  certain,  equity  will  enjoin 
the  nuisance  before  it  is  completed.**   A  municipality  may  be  enjoined 

8.  Paine  v.  Trustees,  etc.,  of  Delhi,  134;  Ann.  Gas.  1912B  450. 

116  N.  T.  224,  22  N.  E.  405,  5  L.R.A.      11  Atlanta  v.  Wamock,  91  Ga.  210, 
797.  18  S.  E,  135,  44  A.  S.  B.  17,  23  L.R.A, 

9.  Nevins  v.  Fitchburg,  174  Mass.  301  and  note. 

545,  55  N.  E.  .321,  47  L.R.A.  312.  12.  Goldsmid    v.    Tunbiidge    Wells 

10.  Carmicbael  v.  Tezarkana,  116  Imp.  Com'rs,  L.  B.  1  Ch.  349,  35  L. 
Fed.  845,  54  C.  C.  A.  179,  58  L.R.A.  J.  Ch.  382, 14  L.  T.  N.  S.  154,  14  W. 
911;  Atlanta  v.  Wamock,  91  Qa.  210,  R.  562,  16  Eng.  Rul.  Cas  586. 

18  S.  E.  135,  44  A.  S.  R.  17,  23  L.R.A.  Note:  84  A.  S.  R.  919. 

301  and  note;  Barrett  v.  Mt.  Green-  13.  Barrett  v.  Mt.  Greenwood  Ceme- 

wood  Cemetery  Ass'n,  159  111.  385,  42  tery  Ass'n,  159  HI.'  385,  42  N.  E.  891, 

N.  E.  891,  50  A.  S.  R.  168,  31  L.R.A.  50  A.  S.  R.  168,  31  L.R.A.  109;  Qold- 

109;  Simmons  v.  Paterson,  60  N.  J.  smid  v.  Tunbridge  Wells  Imp.  Com'rs, 

Eq.  385,  45  Atl.  995,  83  A.  S,  R.  642,  L.  R.  1  Ch.  349,  35  L.  J.  Ch.  382,  14 

48  L.R.A.  717;  Chapman  v.  Rochester,  L.  T.  N.  S.  154,  14  W.  R,  562,  16 

110  N.  Y.  273, 18  N.  E.  88,  6  A.  S.  R.  Eng.  Rul.  Cas.  586. 

366,1L.R.A.  296;Markwardtv.  Guth-  Notes:  84  A.  S.  B.  920;  1  L.BJL. 

rie,.18  Okla.  32,  90  Pac.  26,  11  Ann.  (N.S.)  134. 

Cas.  581,  9  L.R.A.(N.S.)  1150;  Pierce  14,  Attorney  Gen.  v.  Grand  Rapids, 

V.  Gibson  County,  107  Tenn.  224,  64  175   Mich.   503,  141  N.  W.   890,  50 

S.  W.  33,  89  A.  S.  R.  946,  55  L.R.A.  L.B.A.(N.S.)  473. 

477;    Goldsmid    v.    Tunbridge    Wells  15.  Pierce   v.    Gibson    County,   107 

Imp.  Com'rs,  L.  R.  1  Ch,  349,  35  L.  J.  Tenn.  224,  64  S.  W.  33,  89  A.  8.  R. 

Ch.  382,  14  L.  T.  N.  S.  154,  14  W.  946,  55  L.R.A.  477. 

R.  562,  16  Eng.  Rul.  Cas.  586.  Notes:  15  A.  S.  R.  848;  23  LJR.A. 

Notes:  84  A.  S.  R.  918;  23  L.R.A.  301. 
301;  61  L.R.A.  695;  1  L.R.A.  (N.S.) 
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from  polluting  a  stream,  though  other  sewage  contributes  to  the 
pollution."  Nor  will  a  property  owner's  acquiescence  in  the  pro- 
ceeding of  a  city  in  devising  and  carrying  out  a  system  of  sewerage' 
estop  him  from  enjoining  a  nuisance  created  by  such  system,  if 
he  did  not  by  word  or  act  induce  the  city  authorities  so  to  direct 
the  sewers  that  their  flow  should  reach  his  premises.*'  A  property 
owner  will  also  be  protected  by  injunction  against  the  action  of  a 
municipality  in  collecting  water  and  discharging  it  on  his 
premises.** 

87.  Limitations  on  Injunctive  Relief. — ^Where  the  nuisance  has  not 
heen  judicially  established  there  must  be  clear  and  satisfactory  evi- 
dence that  it  exists  before  an  injunction  will  be  granted  to  restrain 
a  municipality  from  discharging  its  sewage  into  a  stream.**  The 
courts  will  consider,  among  other  things,  whether  an  injunction 
against  the  use  of  a  stream  as  a  sewer  outlet  will  destroy  the  sewerage 
system  and  subject  the  public  to  serious  inconvenience  '**  and  will  be 
slow  to  grant  injunctions  when  to  do  so  would  .be  to  deprive  a  munici- 
pality of  the  only  available  means  of  disposing  of  its  sewage.*  Cer- 
tainly the  injunction  will  be  refused  if  it  is  possible  to  make  full 
compensation  in  money.*  Nor  generally  will  an  injunction  be  grant- 
ed in  such  form  as  to  take  effect  until  such  subsequent  time  as  will 
allow  the  municipality  reasonable  opportunity  to  change  the  manner 
of  its  sewage  disposal.*  Under  the  English  Public  Health  Act  it  is 
held  that  the  proper  procedure  for  an  individual  landowner  is  by 
mandamus  against  the  local  board.* 

88.  Statute  of  Limitations  Generally. — ^Tbe  general  rule  is  that 
the  statute  of  limitations  in  the  case  of  actions  for  injuries  growing 
out  of  sewers  and  drains  starts  to  run  from  the  time  when  the  right 
of  action  accrues.'  In  case  of  permanent  injury  caused  by  the  con- 
struction of  a  sewer  or  drain  the  statute  begins  to  run  from  the  con- 

16.  Barrett  v.  Mt,  Greenwood  Ceme-  110  Wis.  101,  85  N.  W.  668,  84  A.  S. 
tery  Ass'n,  159  HI.  385,  42  N.  E.  891,  R.  902. 

50  A.  S.  R.  168,  31  L.R.A.  109.  1.  Valparaiso  v.  Hagen,  153   Ind. 

Note:  61  L.R.A.  696.  337,  54  N.  E.  1062,  74  A.  S.  R.  305, 

17.  Chapman  v.  Rochester,  110  N.  48  L.R.A.  707;  Simmons  v.  Paterson, 
T.  273,  18  N.  E.  88,  6  A.  S.  R.  366,  60  N.  J.  Eq.  385,  45  Atl.  995,  83  A. 
1  L.R.A.  296.  S.  R.  642,  48  L.R.A.  717. 

18.  Rudnyai  v.  Harwinton,  79  Conn.  2.  Simmons  v.  Paterson,  60  N.  J. 
91,  63  Atl.  948,  6  Ann.  Cas.  988;  Pa-  Eq.  385,  45  Atl.  995,  83  A.  S.  R.  642, 
toka  Tp.  V.  Hopkins,  131  Ind.  142,  30  48  L.R.A.  717. 

N.  E.  896,  31  A.  S.  R.  417;  Pettigrew  3.  Note:  Ann.  Cas.  1912B  450. 

V.  Evansville,  25  Wis.  223,  3  Am.  Rep.  4.  (Jlossop    v.    Heston,    etc..    Local 

50.  Board,  12  Ch.  D.  102,  49  L.  J.  Ch. 

Note:  Ann.  Cas.  1912B  915.  89,  40  L.  T.  N.  S.  736,  28  W.  R.  Ill, 

19.  Note :  84  A.  S.  R.  919.  16  Eng.  Rnl.  Cas.  592  and  note. 

20.  Simmons  v.  Paterson,  60  N.  J.  6.  Louisville  v.  Norris,  111  Ky.  903, 
Eq.  385,  45  Atl.  995,  83  A.  S.  R.  642,  64  S.  W.  958,  98  A.  S.  B.  437. 

48  L.R.A.  717;  Winchell  v.  Waukesha.       Note:  61  L.R.A.  711. 
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straction  of  the  ditch.*  But  in  the  case  of  temporary  injuries  it  runs 
from  the  occurrence  of  the  injury,  and  not  from  the  time  when  the 
defect  causing  the  injury  came  into  existence.'  It  has  been  held  that 
the  statute  begins  to  run  against  an  action  for  obstructing  drainage, 
where  there  is  no  element  of  negligence  involved,  at  the  time  of  the 
completion  of  the  obstruction,  and  this  even  though  injury  therefrom 
is  not  manifested  until  later.* 

6.  Note :  20  LJa.A.(N.S.)  895.  Levee  Dist.  v.  Barton,  92  Ark.  406, 123 

7.  Nate :  61  LJl.A.  711.  S.  W.  382, 135  A.  S.  R.  191,  25  LAJL 
I.  Boud  of  Directoxs  of  St  Fnnaa   (N.S.)  645  aad  not*. 
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DRUGS  AND  DRUGGISTS 


1.  Scope  of  Artid* 

2.  Terminology 

3.  Statutozy    Regnlatioii— Begdnmente   as   to    R^istntion    ani   lieeoM 

Qeneially 

4.  Imposition  of  license  Fees  apoo  Itinerant  Vendors  of  Drags 

5.  Restriction  upon  Possession,  Sale,  or  Disposal  of  Poisons  or  Dangerou 

Drugs 

6.  Begolation  of  Sale  of  Medicines  Generally 

7.  Bequirements  as  to  Preservation,  Filing  and  Production  of  ProBoriptioM 

8.  Liability  of  Druggist  for  Refusal  to  Fill  Prescriptions 

9.  Liability  for  Negligence  Generally 

10.  Necessity  for  Showing  Actual  Negligence  Proximately  Cansing  Injary 

Complained  of 
IL  Measure  of  Care  Required 

12.  Violation  of  Statutory  Regulations  as  Imposing  UabOity 

13.  Failure  to  Explain  Dangerous  Properties  of  Drug  as  Ne^igenee 

14.  Liability  of  Druggist  Selling  Patent  or  Proprietary  Remedies 

15.  Liability  as  Affected  by  Privity  between  Vendor  and  Person  Injond 

16.  Liability  of  Druggist  for  Negligence  of  Clerk 

17.  Measure  of  Damages  Recoverable 


1.  Scope  of  Article. — ^In  this  article  are  considered  saoli  matters  as 
the  regulation  of  the  manufacture,  dispensing  and  sale  of  medicines 
and  drugs  by  apothecaries  and  other  persons,  the  registration  and 
licensing  of  druggists,  the  conduct  of  the  business,  and  the  civil  and 
criminal  liability  of  druggists  and  manufacturers  of  medicines  for 
injuries  resulting  either  from  their  own  negligence  or  that  of  their 
subordinates.  Elsewhere  are  treated  matters  relating  generally  to  in- 
toxicating liquors  and  to  physicians  *  as  is  also  the  general  construo- 
tion  of  the  federal  Food  and  Drugs  Act' 

2.  Terminology. — ^According  to  the  generally  accepted  definition 
a  drug  is  any  vegetable,  animal  or  mineral  substance  used  in  the 
composition  of  medicines,  any  stuflF  used  in  dyeing  or  in  chemical 
operations,  or  any  ingredient  used  in  chemical  preparations  employed 
in  the  arts.*    Statutes  relating  to  the  sale  of  drugs,  medicines,  and 

1.  See  Iktoxioatino  LiQirOBS;  Pht-       S.  Phoenix  Ins.  Co.  v.  Fleming,  65 
3ICIANS   AND   SmtOBONS.  Ark.  54, 44  S.  W.  464, 67  A.  S.  R.  900, 

i.  See  Food. 


Digitized  by 


Google 


•  R.  C.  L.  DBUOS  AMD  DBUGOISTS  «  3 

poison?  are  aimed  at  articles  used  as  medicines;  and  in  order  to  give 
such  statutes  a  reasonable  construction,  it  is  generally  held  that  their 
application  must  be  confined  to  those  articles  whose  primary  and 
principal  use  is  medicinal,  or  what  are  commonly  understood  as  medi- 
cines; or,  at  least,  if  it  is  to  be  extended  to  any  other  articles  it  must 
be  limited  to  cases  where  they  are  prepared  and  sold  for  medicinal 
purposes.  Thus  it  has  been  held  that  a  law  prohibiting  the  sale  of 
drugs,  medicines,  and  poisons  except  by  licensed  pharmacists  does 
not  apply  to  the  sale,  for  other  than  medicinal  purposes,  of  articles 
commonly  used  in  the  arts  or  industrial  pursuits,  or  for  domestic 
purposes,  such,  for  instance,  as  borax.  Tobacco,  while  unquestion^ 
ably  possessing  a  property  that  is  medicinal,  cannot  in  its  manu- 
factured form  of  cigars  and  cigarettes  be  said  to  be  in  any  sense  a 
drug  or  medicine,  so  as  to  permit  its  sale  on  Sunday  by  one  allowed 
to  sell  drugs  on  that  day,  and  it  has  also  been  decidcMl  that  whiskey  is 
not  a  drug  so  as  to  allow  an  apothecary  to  retail  the  same  without 
a  license  for  selling  spirituous  liquors.*  On  the  other  hand  it  has 
been  held  that  in  determining  what  are  drugs  or  medicines  within 
the  meaning  of  a  statute  regulating  the  sal6  of  certain  medidnee, 
the  courts  may  take  judicial  notice  of  the  fact  that  certain  articles 
such  as  tincture  of  iodine,  spirits  of  camphor,  and  tincture  of  arnica 
are  medicines,  and  while  it  is  true  that  such  substances  are  commonly 
known  as  domestic  remedies,  this  fact  does  not  lessen  their  medicinal 
character.'  Though  no  distinction  is  commonly  observed  in  the 
use  of  the  words,  the  term  "druggist"  properly  means  one  whose  occu- 
pation is  to  buy  and  sell  drugs  without  compounding  or  preparation, 
and  has  a  much  more  limited  and  restricted  meaning  than  the  term 
"apothecary.!'  •  To  fill  a  prescription  is  to  furnish,  prepare  and  com- 
bine the  requisite  materials  in  due  proportion  as  prescribed,  and 
while  it  has  been  contended  that  prescriptions  refer  only  to  medical 
provision  for  human  beings,  and  do  not  appertain  to  the  medication 
of  animals,  or  at  least  that  they  can  proceed  only  from  professional 
sources,  there  would  seem  to  be  no  si^cient  reason  why  a  recipe  or 
formula  for  the  ti-eatment  of  animals  may  not  be  called  a  prescrip- 
tion, from  whatever  source  it  may  proceed.' 

3.  Statutory  Regulation — ^Requirements  as  to  Registration  and 
License  Generally. — The  business  or  profession  of  pharmacy,  by  rea- 
son of  the  peril  to  health  or  life  in  the  community  generally  which 
may  result  from  incompetence  therein,  is  a  legitimate  field  for  police 

39  L.R.A.  789;   Collins  v.  Farmville  thews,  197  N.  Y.  353,  90  N.  E.  960,  26 
Im.  etc.,  Co.,  79  N.  C.  279,  28  Am.   L.R.A.(N.S.)   1013  and  note. 
Eep.  322 ;  Carrigan  v.  Lycoming  Pire       6.  State  v.  Holmes,  28  La.  Ann.  765, 
Ins.  Co.,  5?  Vt.  418,  38  Am.  Eep.  687.  26  Am.  Rep.  110  and  note. 

4.  Note:  26  LJIJl.(N.S.)  1013.  7.  Ray  v.  Burbank,  61  Ga.  505,  34 

6.  State  Board  of  Pharmacy  v.  Mat-  Am.  Rep.  103. 
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regulation,*  and  this  power  has  been  exercised  in  many  if  not  all 
of  the  states  by  the  enactment  of  statutes  requiring  that  every  person 
keeping  a  pharmacy,  store  or  shop  for  retailing,  compoundmg,  and 
dispensing  drugs,  medicines,  and  poisons  shall  be  a  registered  phar- 
macist, or  have  in  his  employ  a  registered  pharmacist,  prescribing  the 
qualification  of  applicants  for  registration,  the  manner  of  ascertain- 
ing the  same,  and  the  license  or  registration  fee  to  be  paid  by  the 
applicant;*  and  imposing  a  penalty  for  noncompliance  with  the 
statutory  requirements.**  While  physicians  are  permitted  to  com- 
pound prescriptions  for  use  in  their  practice,  and  to  furnish  their 
patients  with  such  articles  of  medicine  as  they  may  deem  proper, 
they  are  not  permitted  to  carry  on  the  business  of  pharmadsts  gen- 
erally without  compljdng  with  the  statute  and  obtaining  a  license 
from  the  proper  source.**  And  the  requirement  of  such  a  statute  is 
not  met  by  the  fact  that  the  person  selling  the  drugs  has  obtained  a 
license  as  a  general  retail  merchant.  The  license  must  be  to  do  basi- 
ness  as  a  pharmacist  or  apothecary,  and  will  be  issued  only  to  one  so 
qualified.**  The  fee  paid  for  a  license  to  engage  in  the  business  of 
an  apothecary  and  druggist  is  merely  an  equivalent  for  the  service 
rendered  by  the  officials  in  making  the  examination  and  issuing  the 
license,  and  cannot  be  considered  as  a  tax  upon  the  business,  or  as 
depriving  the  applicant  of  his  property  without  due  process  of  law.** 
While  the  general  rule  is  everywhere  recognized  that  the  writ  of 
mandcunus  will  not  issue  to  compel  the  judgment  or  discretion  of  a 
public  officer,  but  only  to  require  the  performance  of  a  plain  minis- 
terial duty,**  yet  it  has  been  held  that  the  practice  of  pharmacy 
being  a  legitimate  and  useful  business,  it  is  clearly  not  within  the 
legislative  intent  that  any  citizen  should  be  excluded  from  it  by  the 

8.  Notes:  10  Ann.  Cas.  399;  21  Ann.       10.  State    Board    of    Pharmacy   t. 
Cas.  1323.  Matthews,  197  N.  Y.  353,  90  N.  E. 

See   CoNSTirnTiONAi  Law,  vol.  6,  966,  26  L.R.A.(N.S.)  1013;  State  v. 
p.  209.  Heinemann,  80  Wis.  253,  49  N.  W. 

9.  Noel  v.  People,  187  Dl.  587,  58  818,  27  A.  S.  R.  34. 

N.  E.  616,  79  A.  S.  B.  238,  52  L.RA..       Note:  79  A.  S.  R.  246. 

287;  Swisher  v.  Dunn,  89  Kan.  412,       11.  State  v.  Hovorka,  100  Minn.  249, 

131  Pac.  571,  45  L.R.A.(N.S.)   810;    110  N.  W.  870,  10  Ann.  Cas.  398  and 

State  V.  Hovorka,  100  Minn.  249,  110  note,  8  LJl.A.(N.S.)  1272. 

N.  W.  870, 10  Ann.  Cas.  398  and  note,       12.  State  v.   Holmes,  28  L*.  Ann. 

8  L.B.A.(N.S.)  1272;  State  Board  of  765,  26  Am.  Rep.  110. 

Pharmacy  v.  Matthews,  197  N.  T.  353,       13.  State  v.  Hovorka,  100  Minn.  249, 

90  N.  E.  966,  26  LJl.A.(N.S.)  1013;   110  N.  W.  870,  10  Ann.  Cas.  398  and 

State  v.  Matthews,  81  S.  C.  414,  62   note,  8  L.E.A.(N.S.)    1272;   State  v. 

S.  E.  695,  128  A.  S.  B.  919,  16  Ann.  Heinemann,  80  Wis.  253, 49  N.  W.  818, 

Cas.  182,  22  L.B.A.(N.S.)  735;  State  27  A.  8.  B.  34. 

V.  Heinemann,  80  Wis.  253,  49  N.  W.       Note:  129  A.  S.  R.  294.     See  else 

818,  27  A.  S.  R.  34.  OOHBTiTimoiTAL  Law,  vol.  6,  p.  182, 

Notes:  129  A.  S.  B.  294;  2  LJtJL       14.  See  generally,  Mandauus. 
(N.S.)  393. 
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arbitrary  will  of  a  board  of  examiners,  and  that  such  board  subjecta 
itself  to  being  held. within  its  duties  by  mandamus  when  it  so  mis- 
conceives its  duties  and  power  that  its  exactions  amount  to  impoei- 
ti(Mi  on  the  applicant  for  license  of  terms  and  conditions  not  contem- 
plated by  the  statute."  Where,  however,  a  statute  provides  that  on 
the  conviction  of  a  licensed  pharmacist  for  the  unlawful  sale  of 
certain  drugs  his  license  shall  be  revoked,  one  so  convicted  is  not 
entitled  to  have  his  license  renewed  on  making  the  usual  annual  appli- 
cation therefor,  nor  will  mandamus  lie  to  compel  its  renewal.**  A 
member  of  a  state  board  of  pharmacy  is  not  liable  for  damages  result- 
ing from  the  refusal  of  the  board  to  register  and  grant  a  certificate 
to  a  pharmacist,  where  such  action  is  taken  under  legal  advice  and 
without  malice,  since  the  refusal  is  that  of  the  board  and  not  of  the 
individuals  composing  it.*' 

4.  Imposition  of  License  Fees  upon  Itinerant  Vendors  of  Drugs. — 
It  is  clearly  within  the  power  of  the  legislature  to  impose  an  annual 
license  fee  upon  itinerant  vendors  of  drugs  or  nostrums.**  The  pri- 
mary object  of  such  a  statute  is  not  to  derive  a  revenue  for  the  use 
of  the  state,  but  in  large  part,  at  least,  to  protect  its  citizens  against 
solicitations  and  harmful  practices  of  irresponsible  and  unknown 
traveling  vendors  of  drugs  and  other  articles  intended  for  the  treat- 
ment of  disease  or  injury,  who,  in  carrying  on  their  business,  publicly 
profess  to  cure  or  treat  diseases,  injuries,  oi  deformities,  and  thus 
promote  the  sale  of  their  wares  to  tiie  credulous.** 

5.  Restriction  upon  Possession,  Sale,  or  Disposal  of  Poisons  or 
Dangerous  Drugs. — ^It  is  uniformly  conceded  that  a  state  may,  in  the 
exercise  of  its  police  power  for  the  protection  of  the  public  welfare, 
regulate  and  control,  and,  under  proper  circumstances,  even  prohibit 
the  sale  of  poisonous  or  injurious  drugs,**  and  in  accordance  with 
this  policy  of  protection,  statutes  have  been  enacted  in  many  juris- 
dictions forbidding  under  penalty  the  sale  of  any  poison  without 
a  prescription  from  a  physician,  unless  the  druggist  assure  himself 
that  it  is  to  be  used  for  a  legitimate  purpose.  Such  a  statute  does 
not  impose  any  harsh  or  unreasonable  duty  on  a  druggist,  because 
he  can  save  himself  from  violating  its  provisions  by  exercising  rea- 
sonable care,  in  good  faith,  to  satisfy  himself  that  the  person  desiring 

15.  State  V.  Matthews,  81  S.  C.  414,  L.R.A.  429. 

62  S.  E.  695, 128  A.  S.  R.  919, 16  Ann.  Notes:  129  A.  S.  R.  294;  10  Ann. 

Cas.  182  and  note,  22  L.R.A.(N.S.)  Caa.  401. 

735.  19.  State  v.  Wheelock,  95  la.  577, 

16.  Notes:  20  Ann.  Cas.  496;   30  64  N.  W.  620,  58  A.  S.  R.  442,  30 
L.R.A.(N.S.)  521.  L.R.A.  429. 

17.  Monnier   v.    Godbold,   116   Le.  20.  State  v.  Ah  Chew,  16  Nev.  50, 
165,  40  So.  604,  7  Ann.  Cas.  768,  5  40  Am.  Rep.  488. 

Lil.A.(N.S.)  463.  Note:  30  L.RA..(N.S.)  519. 

18.  State  V.  Wheelock,  95  la.  577,       See  generally,  Constitdtional  Law, 
64  N.  W.  620.  58  A.  S.  R.  442,  30   vol.  6,  p.  208  et  seq. 
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to  purchase  without  a  prescription  intends  to  put  the  poison  to  a 
legitimate  iise.  But  if  tiie  druggist  makes  a  sale  by  retail  in  the 
ateence  of  a  prescription,  without  first  in  good  faith  exercising  reason- 
able care  to  satisfy  himself  that  the  intended  use  is  lawful,  and  it 
appears  in  the  prosecution  against  him  that  the  purchase  was  not 
made  for  a  legitimate  purpose,  he  subjects  himself  to  any  penalty 
imposed.*  Among  the  most  usual  instances  of  legislation  of  this  sort, 
are  statutes  regulating  the  sale  or  disposal  of  opium,  its  compounds 
and  preparations,*  and  even  making  it  a  criminal  offense  to  have 
possession  of  such  drug  without  having  a  license  therefor,  or  without 
having  obtained  it  on  the  prescription  of  a  physician  or  pharmacist 
for  medicinal  purposes.'  In  addition  to  regulating  the  right  to  sell 
or  dispose  of  poisons  or  dangerous  drugs,  it  is  frequently  made  a 
misdemeanor  to  sell  or  deliver  to  another  any  poisonous  substance 
without  having  the  word  "poison"  and  the  true  name  thereof  written 
or  printed  upon  a  label  attached  to  the  parcel  containing  the  same.* 
In  England  also  the  sale  of  poisons  is  regulated  by  a  pharmacy  act 
making  it  unlawful  for  any  person,  not  being  a  chemist  and  regis- 
tered under  the  act,  to  sell  or  keep  open  shop  for  retailing,  dispensing 
or  compounding  poisons,  and  requiring  the  package  in  which  a  poison 
is  contained  to  be  distinctly  labeled  with  the  name  of  the  article,  and 
the  word  poison,  and  with  the  name  and  address  of  the  seller.'  In 
the  construction  of  the  term  "poison"  as  used  in  such  statutes  it  has 
been  held  that  it  is  not  confined  to  poisons  in  their  single  state  or  to 
preparations  of  such  poisons,  but  it  includes  preparations  containing 
a  scheduled  poison  as  one  of  their  ingredients.*  But  it  has  also  been 
held  in  some  cases  that  a  statute  requiring  druggists  to  label  all  poison- 

1.  Katzman  ▼.  Com.,  140  Ky.  124,  N.  E.  966,  26  LJIA,(N.S.)  1013;  Ex 
130  S.  W.  990,  140  A.  S.  E.  359,  30  parte  Mon  Luck,  29  Ore.  421,  44  Pac. 
L.R.A.(N.S.)  519.  693,  54  A.  S.  R.  804,  32  L.RJL  738. 

Note:  20  Ann.  Cas.  495.  4.  Burk  v.  Creamery  Package  Mfg. 

2.  Ex  parte  Tun  Quong,  159  Ca!.  Co.,  126  la.  730,  102  N.  W.  793,  106 
508,  U4  Pac.  835,  Ann.  Cas.  1912C  A.  S.  R.  377;  CampbeU  v.  Brown,  81 
969  and  note;  Niswonger  v.  State,  179  Kan.  480, 106  Pac  37,  26  LJl.A.(N.S.) 
Ind.  653,  102  N.  E.  135,  46  L.E.A.  1142;  Davis  v.  Guamieri,  45  Ohio  St. 
(N.S.)  1  and  note;  State  v.  Ah  Chew,  470,  15  N.  E.  350,  4  A.  S.  B.  548; 
16  Nev.  50,  40  Am.  Rep.  488;  State  Wise  v.  Morgan,  101  Tenn.  273,  48 
Board  of  Pharmacy  v.  Matthews,  197  S.  W.  971,  44  L.R.A,  548;  Edwards 
N.  T.  353,  90  N.  E.  966,  26  L.R.A.  v.  Pharmaceutical  Soc.,  [1910]  2  K.  B. 
(N.S.)  1013;  Ex  parte  Mon  Luck,  29  (Eng.)  766,  20  Ann.  Cas.  488  and 
Ore.  421,  44  Pac.  693,  54  A.  S.  R.  804,  note. 

32  L.R.A.  738.  Notes:   26  L.R.A.(N.S.)   1014;   30 

Notes:    30    L.R.A.{N.S.)    519;    20  L.R.A.(N.S.)  522. 

Ann.  Cas.  495.  5.  Edwards  v.  Pharmaceutical  Sor., 

8,  Ex  parte  Tun  Qnong,  159  Cal.  [1910]  2  K.  B.  (Eng.)  766,  20  Ann. 

508,  114  Pac.  835,  Ann.  Cas.  1912C  Cas.  488  and  note. 

969  and  note;  Stat*  Board  of  Phar-  «.  Notes:  26  L.R.A.(N.S.)  1014;  30 

macy  v.  Matthews,  197  N.  Y.  353,  90  L.R.A. (N.S.)  520;  20  Ann.  Cas.  492. 
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ous  substances  as  "poison"  does  not  apply  to  medicines  compounded 
on  the  prescription  of  physicians,  though  they  contain  poisons.' 

6.  Regulation  of  Sale  of  Medicines  Generally. — ^While  it  is  obvious 
that  the  same  precautionary  regulations  may  not  be  required  in 
respect  to  the  sale  of  medicines  which  are  harmless  if  pure  and  prop- 
erly used,  as  would  be  appropriate  in  respect  to  the  sale  of  poisonous 
substances,  yet  there  is  no  reason  why,  if  the  police  power  embraces 
the  regulation  of  the  sale  of  medicines  of  a  dangerous  character,  it 
may  not  also  legitimately  be  extended  to  the  sale  of  medicines  gen- 
erally, if  only  to  insure  their  purity.  There  are  strong  reasons  rela- 
tive to  the  public  welfare  which  make  it  proper  that  regulations  con- 
cerning the  sale  of  drugs  and  medicines  should  not  be  confined  to 
poisons,  but  should  be  extended  so  as  to  embrace  what  are  known  aa 
harmless  household  remedies — that  is,  those  that  are  harmless  if 
properly  prepared.  The  injury  to  the  public  health  which  might 
ensue  if  such  medicines  were  carelessly  or  ignorantly  compounded 
so  as  to  contain  deleterious  ingredients,  or  deceptively,  so  as  to  be 
something  different  from  what  they  purported  to  be,  is  manifest,  and 
the  police  power  logically  extends  to  such  medicines  therefore  no  less 
than  to  poisons  and  other  lethal  medicinal  agents.*  It  has  been  held, 
however,  that  while  the  legislature  has  the  power,  in  the  interest  of 
the  public  health,  to  regulate  the  disposition  of  proprietary  medicines, 
it  cannot  delegate  such  functions  to  a  board  or  to  officials  by  a  law 
conferring  arbitrary  and  discretionary  power  upon  them,  and  that 
a  statute  is  invalid  if  it  authorizes  a  board  of  pharmacy  to  issue  to 
persons  engaged  in  business  in  a  village  or  other  locality  permits  to 
sell  domestic  remedies  and  proprietary  medicines,  provided  such 
board  sees  fit  in  its  discretion  to  issue  such  permits.* 

7.  Requirements  as  to  Preservation,  Filing  and  Production  of 
Prescriptions. — ^The  state's  power  of  regulation  and  control  extends 
also  to  the  prescriptions  of  a  druggist.  These  are  not  private  papers, 
and  so  the  legislature  may  require  them  to  be  preserved  and  filed, 
and,  when  necessary,  to  be  produced  before  courts  for  use  as  evidence,^' 
subject  to  the  general  rules  regulating  the  introduction  of  etvidence.*^ 

7.  Wise  V.  Morgan,  101  Tenn.  273,       Note:  10  Ann.  Cas.  400. 

48  S.  W.  971,  44  L.R.A.  548.  10.  State  v.  Davis,  108  Mo.  666,  18 

Notes:    30    L.R.A.(N.S.)    520;    20  S.  W.  894,  32  A.  S.  R.  640. 

Ann.  Cas.  491.  Note:  140  A.  S.  R.  245. 

8.  State  Board  of  Pharmacy  v.  Mat-  11.  See  generally,  Eyidekob. 
thews,  197  N.  Y.  353,  90  N.  E.  966,  26  A  druggist  or  pharmacist  cannot  be 
L.R.A.(N.S.)  1013.  For  a  general  compelled  to  produce,  for  use  as  evi- 
construetion  of  the  federal  Food  and  dence  before  a  coort  or  grand  jury,  in 
Drugs  Act  requiring  the  labeling  or  a  proceeding  where  such  use  may  tend 
branding  of  packaged  containing  food  to  incriminate  himself,  prescriptions 
or  medicines,  see  Food.  and  applications  for  intoxicating*  liq- 

9.  Noel  V.  People,  187  HI.  587,  68  uors  sold  by  him.    State  v.  Pence,  173 
N.  E.  616,  79  A.  S.  B.  238,  52  L.R.A. 

287. 
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8.  Liability  of  Druggist  for  Refusal  to  Fill  Prescriptions.— The 
mere  refusal  of  a  druggist  to  fill  a  prescription  does  not  render  him 
liable  in  damages  to  the  physician  who  gives  the  prescription.  As 
a  chemist  he  may  perceive  or  have  cause  to  suspect  that  the  physician 
has  erred,  or  he  may  not  have  at  hand  the  ingredients,  or  he  may 
distrust  hia  own  ability  to  prepare  the  prescription,  or  other  causes 
may  disincline  him  to  undertake  filling  the  prescription  presented 
to  him.  But  while  exercising  his  privilege  of  declining  to  fill  a  physi- 
cian's prescriptions,  be  must  abstain  from  any  comments,  not  based 
on  good  cause,  calculated  to  convey  impressions  damaging  to  the 
physician's  character  and  standing  as  a  professional  man,  and  if  he 
impugns  the  physician's  professional  capacity  without  cause  he  must 
respond  in  damages.*'  And  he  must  not  wilfiilly  and  oppressively 
refuse  to  return  the  prescription  after  having  declined  to  deliver  the 
medicines  called  for.*' 

9.  Liability  for  Negligence  Generally. — ^The  public  safety  and 
security  against  the  fatfd  consequences  of  negligence  in  keeping,  han- 
dling, and  disposing  of  dangerous  drugs  and  medicines  is  a  considera- 
tion to  which  no  druggist  can  safely  close  his  eyes.  An  imperative 
social  duty  requires  of  him  such  precautions  as  are  liable  to  prevent 
death  or  serious  injury  to  those  who  may,  in  the  ordinary  course 
of  events,  be  exposed  to  the  dangers  incident  to  the  traffic  in  which 
he  is  engaged,**  and  it  is  therefore  incumbent  upon  him  to  under- 
stand his  business,  to  know  the  properties  of  his  drugs,  and  to  be  able 
to  distinguish  them  from  each  other.  It  is  his  duty  so  to  qualify 
himself,  or  to  employ  those  who  are  so  qualified,  to  attend  to  th« 
business  of  compounding  and  vending  medicinee  and  drugs,  as  that 
one  drug  may  not  be  sold  for  another;  and  so  Uiat,  when  a  pre- 
scription is  presented  to  be  made  up,  the  proper  medicines,  and  none 
other,  be  used  in  mixing  and  compounding  it.*'  It  has  been  claimed 
that  in  the  sale  of  drugs,  as  in  that  of  chattels,  where  the  purchaser 
has  an  opportunity  to  examine  before  the  purchase  is  made,  the 
common  law  rule  of  caveat  emptor  applies.*'  As  a  general  rule,  the 
doctrine  does  apply  in  the  purchase  of  chattels,  when  an  opportunity 
for  examination  by  the  purchaser  is  shown ;  *'  but  where  from  the 
nature  of  the  article,  or  the  peculiar  character  of  the  business  in 

Tnd.  99,  89  N.  B.  488,  140  A.  S.  R.  470, 15  N.  E.  350,  4  A.  S.  R.  548. 

240,  20   Ann.   Gas.  1180,  25  L.R.A.  Notes:  55  A.  S.  R.  255;  13  L.R.A. 

(N.S.)  818.  (N.S.)  646. 

12.  Tarleton  v.  Lagarde,  46  La.  Ann.  15.  Fleet  v.  Hollenkemp,  13  B.  Mon. 

1368,  16  So.  180,  49  A.  S.  R.  333,  26  (Ky.)  219,  56  Am.  Dec.  563;  Brown 

L.R.A.  325.    See  also  Libel  and  Slan-  v.  Marshall,  47  Mich.  576,  11  N.  W. 

DKB.  392,  41  Am.  Rep.  728. 

18.  White  V.  McComb  City  Drug  16.  Joaea  v.  George,  61  Tex.  345,  4S 

Store,  86  Miss.  498,  38  So.  739,  4  Ann.  Am.  Rep.  280. 

Cas.  518  and  note.  17.  See  Sales. 

14.  Davis  V.  Guarnieri,  45  Ohio  St. 
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which  tiie  same  is  being  sold,  it  is  shown  that  an  examination  would 
not  avail  the  purchaser  any  thing,  such  a  case  constitutes  an  excep- 
tion to  the  general  rule.  A  person  engaged  in  the  business  of  phar- 
macy holds  himself  out  to  the  public  as  one  having  the  peculiar 
learning  and  skill  necessary  to  a  safe  and  proper  conducting  of  the 
business,  while  the  general  customer  is  not  supposed  to  be  skilled  in 
the  matter,  and  frequently  does  not  know  one  drug  from  another, 
but  relies  on  the  druggist  to  furnish  the  article  called  for.  It  would 
be  but  idle  mockery  for  the  customer  to  make  the  examination,  when 
it  would  avail  him  nothing,  and  consequently  the  druggist  must  be 
held  to  warrant  that  he  will  deliver  the  drug  called  for  and  purchased 
by  the  customer.^*  He  must  be  certain  that  he  does  not  sell  to  a 
purchaser  or  send  to  a  patient  a  poison  in  place  of  a  harmless  drug, 
or  even  one  innocent  drug,  calculated  to  produce  a  certain  effect,  in 
place  of  another  sent  for  and  designed  to  produce  a  different  effect,** 
and  it  is  well  settled  that  he  will  be  liable  for  any  injury  proximately 
resulting  from  his  negligence.**  Where  death  is  caused  by  the  negli- 
gence of  a  druggist  the  recovery  of  damages  is  governed  by  the  usual 
rules  relating  t&  actions  for  wrongful  death  generally.* 

10.  Necessity  for  Showing  Actual  Negligence  Proximately  Causing 
Injury  Complained  of. — The  authorities  are  very  generally  agreed 
that  in  actions  against  druggists  for  injury  arising  from  their  acts, 
their  actual  negligence  must  be  alleged  and  proved.*  The  rule  of 
liability  applicable  in  cases  of  this  character  is  the  same  as  that  which 
governs  the  liability  of  professional  persons  whose  work  requires  spe- 
cial knowledge  or  skill,  and  a  druggist  is  not  legally  responsible  for 

18.  Fleet  v.  Hollenkemp,  13  B.  Mon.  57  Am.  Dec.  455;  Davis  v.  Ouamieri, 
(Ky.)  219,  56  Am.  Dec.  563;  Jones  45  Ohio  St.  470,  15  N.  E.  350,  4  A. 
V.  George,  56  Tex.  149,  42  Am.  Rep.  S.  R.  548;  Peters  v.  Johnson,  50  W. 
689.  Va.  644,  41  S.  E.  190,  88  A.  S.  B.  909, 

19.  Fleet  v.  Hollenkemp,  13  B.  Mon.  57  L.R.A.  428. 

(Ky.)  219,  56  Am.  Dec.  563.  Notes:  21  L.R.A.  139;  8  Ann.  Cas. 

20.  Howes  V.  Rose,  13  Ind.  App.  897;  Ann.  Cas.  19120  1219;  Ann.  Cas. 
674,  42  N.  E.  303,  55  A.  S.  R.  251;  1914D  51. 

Gwynn  v.  Duffield,  61  la.  64, 15  N.  W.  1.  See  Death,  vol.  8,  p.  719  et  seq. 
594,  47  Am.  Rep.  802 ;  Fleet  v.  Hollen-  Thus  an  action  lies  against  a  drug- 
kemp,  13  B.  Mon.  (Ky.)  219,  56  Am.  gist  who,  by  negligently  compounding 
Dec.  563;  Sutton  v.  Wood,  120  Ky.  a  prescription,  causes  the  death  of  a 
23,  85  S.  W.  201,  8  Ann.  Oas.  894;  patient  in  another  state,  in  the  jnris- 
Tremblay  v.  Kimball,  107  Me.  53,  77  diction  where  his  negligent  act  occtirs, 
Atl.  405,  Ann.  Cas.  1912C  1215  and  where  the  statutes  in  both  jorisdic 
note,  29  LJa~A.(N.S.)  900  and  note;  tions  allow  an  action  far  the  benefit 
McDonald  v.Snelling,  14  Allen  (Mass.)  of  next  of  kin  in  ease  of  wrongful 
290,  92  Am.  Dec  768;  Norton  v.  death.  Moore  v.  Pywell,  29  App.  Cas. 
Sewan,  106  Mass.  143,  8  Am.  Rep.  (D.  C.)  312,  9  L.RA.(N.S.)  1078. 
298;  Brown  v.  Marshall,  47  Mich.  576,  2.  Notes:  55  A  S.  B.  255;  Aim. 
11  N.  W.  392,  41  Am.  Bep.  728;  Cas.  19120  1218. 
Thomas  v.  Wineherter,  6  N.  T.  307, 
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any  tinintentional  consequ^itial  injury  resulting  from  a  lawful  act 
when  the  failure  to  exercise  due  and  proper  care  cannot  be  imputed  to 
him;  and  the  burden  of  proving  such  lack  of  care,  when  the  act  is 
lawful,  is  upon  the  plaintiff.*  Proof  of  a  mistake  is  not  enough  in  and 
of  itself  to  impose  liability,*  nor  is  it  sufficient  merely  to  show  that 
negligence  existed,  but,  as  in  other  actions  based  on  negligence,  it 
must  also  be  made  to  appear  that  the  negligence  pleaded  and  proved 
was  the  proximate  cause  of  the  injury  complained  of,'  and  contrib- 
utory negligence  on  the  part  of  the  plaintiff  will  defeat  his  recovery.* 
11.  Measure  of  Care  Required. — The  legal  measure  of  the  duty  of 
druggists  towards  their  patrons,  as  in  all  other  relations  of  life,  is 
properly  expressed  by  the  phrase  "ordinary  care,"  yet  it  must  not  be 
forgotten  that  it  is  "ordinary  care"  with  reference  to  that  special  and 
peculiar  business,  and  in  determining  what  degree  of  prudence,  vigi- 
lance, and  thoughtfulness  will  fill  the  requirements  of  "ordinary  care" 
in  compounding  medicines  and  filling  prescriptions,  it  is  necessary 
to  consider  the  poisonous  character  of  many  of  the  drugs  with  which 
the  apothecary  deals,  and  the  grave  and  fatal  consequence  which  may 
follow  the  want  of  due  care.'  For  people  trust  not  merely  their 
health  but  their  lives  to  the  knowledge,  care  and  prudence  of  drug- 
gists, and  in  many  cases  a  slight  want  of  care  is  liable  to  prove  fatal 
to  some  one.  It  is  therefore  proper  and  reasonable  that  the  care 
required  shall  be  proportioned  to  the  danger  involved.* 

8.  Fleet  v.  HoUenkemp,  13  B.  Mon.  231,  82  Atl.  640,  39  L.R.A.(N.S.)  274; 

(Ey.)  219,  56  Am.  Dec.  563;  Simonds  Howes  ▼.  Rose,  13  Ind.  App.  674,  42 

V.  Henry,  39  Me.  155,  63  Am.  Dec.  N.  E.  303,  55  A.  S.  R.  251  and  note; 

611;  Brown  v.  Marshall,  47  Mich.  576,  Smith  v.  Middleton,  112  Ky.  588,  66 

II  N.  W.  392,  41  Am.  Rep,  728;  S.  W.  388,  99  A.  S.  R.  308,  56  L.R.A. 
Thomas  v,  Winchester,  6  N.  Y.  397,  57  484;  Simonds  v.  Henry,  39  Me.  155, 
Am,  Dec.  455;  Allan  v.  State  Steam-  63  Am.  Dec.  611;  Tremblay  v.  Kim- 
ship  Co.,  132  N.  Y.  91,  30  N.  E,  482,  baU,  107  Me.  53,  77  AU.  405,  Ann. 
28  A.  S.  R.  556, 15  L.R.A.  166.  Cas.  1912C  1215,  29  L.R.A.(N.S.)  900 

Note:  55  A.  S.  R.  256.  and  note;  Brown  v.  Marshall,  47  Mich. 

4.  WUlson  V.  Faxon,  208  N.  Y.  108,  576,  11  N.  W.  392,  41  Am.  Rep.  728; 
101  N.  E.  799,  Ann.  Cas,  1914D  49  Allan  v.  State  Steamship  Co.,  132  N. 
and  note,  47  L.RA..(N.S.)   693.  Y.  91,  30  N.  E.  482,  28  A.  S.  R.  556, 

5.  McKibbin  v.  Bax,  79  Neb.  577,  15  L.R.A.  166;  Willson  v.  Faxon,  208 
113  N.  W.  158,  126  A.  S.  R.  677,  13  N.  Y.  108,  101  N.  E.  799,  Ann.  Cas. 
L.R.A.(N.S.)  646.  And  see  Puoxi-  1914D  49,  47  L.RA.(N.S.)  693  and 
MATE  Cause.  note    (holding  that  ordinary  care  in 

6.  Gwynn  v.  DnfSeld,  66  la.  708,  24  reference  to  the  business  of  a  druggist 
N.  W.  523.  55  Am.  Rep.  286  (second  must  be  held  to  signify  the  highest 
appeal) ;  Satton  v.  Wood,  120  Ky.  23,  practicable  degree  of  care  consistent 
85  S.  W.  201,  8  Ann.  Cas.  894  and  with  the  reasonable  conduct  of  the  buai- 
note;  Wohlfahrt  v.  Beekert,  92  N.  Y.  ness) ;  Peters  v.  Johnson,  50  W.  Va. 
490,  44  Am.  Rep.  406;  Seherer  v.  644,  41  S.  E.  190,  88  A,  S.  R.  909,  57 
ScWaberg,  18  N.  D.  421,  122  N.  W.  L.R.A.  428. 

1000,  24  L.R.A.(N.S.)  520.  Notes:  101  A.  S.  R.  767;  21  L.R.A. 

Note:  1  L.R.A.(N.S.)  1178.  139. 

7.  Tombari  t.   Connors,  85  Conn.       8.  Tombaii  t.   Connors,  85   Conn. 
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12.  Violation  of  Statutory  Regulations  as  Imposing  Liability.— 
The  true  rule  seeius  to  be  that  where  a  druggist  fails  to  perform  a  duty 
required  by  statute  he  is  liable  to  those  for  whose  protection  or  benefit 
it  was  imposed,  for  any  injuries  of  the  character  which  the  statute 
was  designed  to  prevent  and  which  were  proximately  produced  by 
such  neglect.*  As  the  purpose  of  such  legation  is  to  enhance  the 
public's  protection,  the  duties  imposed  on  druggists  are  intended  as 
statutory  tests  of  care,  in  so  far  as  the  statutes  go,  and  their  non- 
observance  is  per  se  neglect  of  duty  as  well  as  neglect  of  care.^*  It 
has  accordingly  been  h^d  in  a  number  of  instances  that  the  violation 
of  a  statute  making  it  criminal  for  one  person  to  deliver  to  anothw 
any  poisonous  liquor  or  substance  without  having  the  word  "poison" 
and  the  true  name  thereof  written  or  printed  upon  a  label  attached 
to  or  affixed  upon  the  vial,  box,  or  parcel  containing  the  same,  is  such 
negligence  as  subjects  the  druggist  to  liability  for  any  resulting  in- 
jury.^^  But,  on  the  other  hand,  it  has  been  held  that  where  a  drug- 
gist sells  poison,  fully  warning  the  purchaser  of  its  dangerous  char- 
acter, and  clearly  informing  him  as  to  what  is  a  safe  dose,  and  the 
purchaser  is  killed  by  taking  an  overdose  in  disregard  of  such  direc- 
tion, the  druggist  is  not  liable  for  not  having  labeled  the  parcel 
"poison."  ^'  So  also  it  has  been  held  that  the  unlawful  sale  of  a 
drug  to  one  who  administers  it  as  a  joke  to  a  third  person,  to  the 
injury  of  the  latter,  will  not  render  the  vendor  liable,  the  injury 
in  such  case  not  being  the  natural  or  proximate  consequence  of  the 
sale." 

13.  Failure  to  Explain  Dangerous  Properties  of  Drug  as  N^li- 
gence. — ^While  the  law  is  clear  that  where  a  druggist  negligently  gives 
a  poisonous  drug  to  a  person,  for  the  purpose  of  being  swallowed  by 
hiib,  and  such  drug  is  so  swallowed  and  produces  injury,  the  drug- 
gist is  liable  for  the  injury  unless  the  injured  person  was  also  guilty 
of  negligonoe  which  contributed  to  the  injury,  a  different  question 
is  presented  where  the  druggist  sells  a  dangerous  drug,  properly 
labeled,  whose  properties  are  known,  without  any  instructions  as  to 

231, 82  AO.  640,  39  LJl.A.(N.S.)  274;  A.  8.  B.  377;  Campbell  v.  Brown,  81 

Brown  v.  MaishaU,  47  Mieh.  576,  11  Kan.  480, 108  Pac.  37,26  L.EJL.(N.8.) 

N.  W.  392,  41  Am.  Eep.  728.  1142;  Sutton  v.  Wood,  120  Ky.  23,  85 

Note:  55  A.  S.  B.  255.  S.  W.  201,  8  Ann.  Gas.  894;  Davis  v. 

9.  Osboine  v.  MeMasters,  40  Hum.  Gnamieri,  45  Ohio  St.  470,  15  N.  £. 
103.  41  N,  W.  543, 12  A.  S.  E.  608.  350,  4  A.  S.  B.  548. 

10.  Sutton  V.  Wood,  120  Ky.  23,  85       Notes:  100  A.  S.  B.  198;  9  LJEIA. 
S.  W.  201,.8  Ann.  Cm.  894.  (N.S.)    382;  30  IiJlJL(N.S.)   522. 

Note:  8(J  ]LBJl.(N.S.)  522.    As  to  12.  Wohlfahrt  v.  Beckert,  92  N.  Y. 

the  effect  in  general  of  tiie  violation  of  490,  44  Am.  Bep.  406. 

statutes   and   ordinances,   see   Nsau-  .    Note:  55  A.  S.  B.  258. 

OBKCB.  IS.  McEabbin  v.  Bax,  79  Neb.  677, 

11.  Bnrk  v.  Creamery  Package  Mfg.  113  N.  W.  158,  126  A.  8.  E.  677,  13 
Co..  126  la.  730,  102  N.  W.  793,  108  KBJl(N.S.)  646  and  note. 
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its  use.  In  such  a  case  the  rule  deducible  from  reason  and  from 
the  authorities  is  that  when  a  person  who  has  reached  the  age  of 
discretion,  and  who  is  apparently  in  the  possession  of  his  mental 
faculties,  applies  to  a  druggist  for  a  certain  drug,  he  represents  to 
the  dealer,  by  implication  at  least,  that  he  knows  its  properties  and 
uses,  and  that  he  is  a  fit  person  to  whom  sale  thereof  may  be  made. 
Consequently  unless  there  is  something  connected  with  the  transac- 
tion, or  something  previously  known  to  the  seller,  indicating  that  the 
would-be  purchaser  cannot  safely  be  intrusted  with  the  substance,  a 
sale  of  it  may  be  made  without  explaining  its  properties  or  the  manner 
in  which  it  may  be  safely  used  or  handled ;  and  under  such  circum- 
stances the  seller  is  not  hable  in  damages  for  injuries  to  the  purchaser 
resulting  from  the  improper  use  or  handling  of  the  article,  no  matter 
how  little  knowledge  the  purchaser  may  in  fact  have  had  of  its  prop- 
erties, or  of  the  danger  attending  its  use.** 

14.  Liability  of  Druggist  Selling  Patent  or  Proprietary  Remedies. — 
Where  a  patent  or  proprietary  remedy  is  sold  by  a  druggist  in  the 
original  package,  accompanied  by  the  directions  for  its  use  prepared 
by  the  manufacturer  of  the  preparation,  it  seems  that  the  dniggist  is 
not  liable  for  any  injurious  consequences  of  its  use.**  In  the  sales 
of  such  patent  or  proprietary  medicines,  furnished  by  the  compounder 
of  the  ingredients  which  compose  them,  the  druggist  is  not  required 
to  analyze  the  contents  of  each  bottie  or  package  he  receives.  If  he 
delivers  to  the  customer  the  article  called  for  with  the  label  of  the 
proprietor  or  patentee  upon  it,  he  cannot  be  justly  charged  with 
negligence  in  so  doing.*^  The  statutes  of  some  states  expressly  give 
to  retail  druggists  immunity  from  liability  under  such  circumstances, 
but  even  where  this  is  the  case  it  has  been  held  that  a  druggist  falsely 
representing  himself  to  be  the  manufacturer  of  a  preparation  is  not 
within  the  protection  of  the  statute  and  that  he  is  in  such  a  case 
liable  if  the  medicine  contains  ingredients  making  it  dangerous 
if  used  in  the  manner  directed.*'  It  has  been  held  that  the  general 
rule  just  stated  as  to  the  exemption  of  druggists  from  Uability  for 
injuries  resulting  from  the  use  of  proprietary  remedies  sold  by  them 
is  limited  to  sales  in  the  original  package,  and  that  a  druggist  pur- 
chasing a  proprietary  preparation  in  bulk  and  selling  it  from  the 

14.  Gibson  v.  Torbert,  115  la.  163,  101  N.  E.  799,  Ann.  Cas.  1914D  49 
88  N.  W.  443,  91  A.  S.  R.  147,  56  and  note,  47  L.R.A.(N.S.)  693;  West 
L.R.A.  98;  Meyer  v.  King,  72  Miss.  v.  Emanuel,  198  Pa.  St.  180,  47  AU. 
1,  16  So.  245,  35  L.RJL.  474;  West  v.  965,  53  L.R.A.  329. 
Emanuel,  198  Pa.  St.  180,  47  Atl.  965,  16.  West  v.  Emanuel,  198  Pa.  St. 
53  L.R.A.  329.  See  also  Flandermeyer  180,  47  Atl.  965,  53  Ul.A.  329. 
v.  Cooper,  85  Ohio  St.  327,  98  N.  E..  17.  Willson  v.  Faxon,  208  N.  Y.  108, 
102,  Ann.  Cos.  1913A  983,  40  L.R.A.  101  N.  E.  799,  Ann.  Cas.  1914D  48 
(N.S.)  360  and  note.  and  note,  47  L.RA.(N.S.)  093. 

16.  Waison  V.  Faxon,  208  N.  T.  108, 
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broken  package  is  liable  to  one  injured  by  the  fact  that  by  the  negli- 
gence of  the  manufacturer  the  preparation  is  not  what  it  purports  to 
be.  This  distinction  is  based  upon  the  view  that  in  the  case  of  a 
sale  from  the  broken  package  the  vendor  has  an  opportunity  of 
seeing,  knowing  and  determining  the  character  of  the  drug.^^ 

15.  Liability  as  Affected  by  Privity  between  Vendor  and  Person 
Injured. — There  can  be  no  doubt  that,  as  a  general  rule,  a  druggist 
will  be  held  liable  to  one  injured  by  a  drug  or  poison  sold  by  him, 
even  though  such  injured  person  was  not  the  purchaser  of  the  same 
from  the  druggist,  provided  the  injury  complained  of  is  the  direct, 
natural,  and  probable  consequence  of  the  druggist's  negligence  in 
labeling  or  preparing  the  drug  or  poison.'  Accordingly,  the  authori- 
ties have  been  unanimous  in  compelling  dealers  in  dr^s  to  respond 
in  damages  to  persons  other  than  the  immediate  purchasers  for  inju- 
ries resulting  from  the  negligent  sale  of  a  poison  as  a  harmless  drug.** 
The  liability  in  such  a  case  arises,  not  out  of  any  contract  or  direct 
privity  between  the  wrongdoer  and  the  person  injured,  but  out  of 
the  duty  which  the  law  imposes  on  him  to  avoid  acts  in  their  nature 
dangerous  to  the  lives  of  others.***  So  also  it  is  well  settled  that  the 
manufacturer  of  a  patent  or  proprietary  remedy  is  liable  if  by  reason 
of  any  negligence  in  compounding  the  same  or  in  the  directions  given 
for  its  use  injury  results  from  using  it  in  the  manner  directed  and 
that  such  liability  extends  to  one  purchasing  the  preparation  from  a 
retail  dealer  to  whom  the  manufacturer  has  sold  it.*  A  medicine 
which  is  known  to  the  public  as  being  dangerous  and  poisonous  if 
taken  in  large  quantities  may  be  sold  by  the  proprietor  to  druggists 
and  others,  and  If  any  person,  without  more  particular  knowledge, 
should  purchase  and  take  the  same  so  as  to  cause  injury  to  himself, 
the  proprietor  would  not  be  liable.    But  if  the  contents  of  a  medicine 

18.  Howes  T.  Rose,  13  Ind.  App.  644,  41  S.  E.  190,  88  A.  S.  R.  909,  57 
674,  42  N.  E.  303,  65  A.  S.  R.  251.      L.RA.  428. 

Note :  Ann.  Caa.  1914D  52.  Notes :  55  A.  S.  R.  257;  100  A.  S.  R. 

19.  McDonald  v.  Snelling,  14  AUen   197,  198;  106  A.  S.  R.  383;  21  L.R.A. 
(Mass.)  290,  92  Am.  Dee.  768;  Norton  139;  1  L.R.A.(N.S.)  1178. 

V.  ScwaU,  106  Mass.  143,  8  Am.  Rep.  20.  Note:  13  L.R.A.(N.S.)  646. 
298;  Bishop  v.  Weber,  139  Mass.  411,  !•  Blood  Balm  Co.  v.  Cooper,  83  Ga. 
1  N.  E.  154,  52  Am.  Rep.  715;  Mc  457,  W  S  E.  118,  20  A,  S.  R.  324,  5 
Kibbin  v.  Bax,  79  Neb.  577, 113  N.  W.  t^^^^o^^ j Jr"^  "'  ]^?'«*>f  t«r>  « 
158, 126  A.  S.  R.  677, 13  L.R.A.(N.S.)  ^..f  ^97,  57  Am.  Dec.  45&  and  note; 
646  and  note-  Thomas  v  Winchester  Allison  v.  Faxon,  208  N.  Y.  108,  101 
6  N.?.  397:57  In^D^c.  ^sTSd  n^  ^J-7Ai7<^f\  'JsT^^'d  '"' 
Loop  v.  laWdd,  42  NT.  351        £ktf  v.^'-f^^S^^'o'  Vs""^^ 

d°':.^£;%^l®i?H74  ^,°°f °®i -^^-^  622,  135  Pac  633,  48  l.r.a.(n.s.) 

N.  C.  677,  28  S.  E.  547,  61  A.  S.  R,  213! 

686, 43  LJR.A.  861 ;  Davis  V.  Guamieri,  Notes:  55  A.  S.  R.  256;  100  A.  S. 
45  Ohio  St.  470, 15  N.  E.  350,  4  A.  S.  R.  398:  1  L.R.A.(N.S.)  1178;  13 
R.  548;  Petars  v.  Johnson,  50  W.  Va.  L.R.A.(N.S.)  647. 
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are  concealed  from  the  public  generally,  and  the  medicine  is  prepared 
by  one  who  knows  its  contents,  and  be  sells  the  same,  recommending 
it  for  certain  diseases  and  prescribing  the  mode  in  which  it  shall  be 
taken,  and  injury  is  thereby  sustained  by  the  person  taking  the  same, 
the  proprietor  would  be  liable  for  the  damage  thus  sustained.  These 
proprietary  or  patent  medicines  are  secret,  or  are  intended  to  be 
secret,  as  to  their  contents.  Their  proprietors  expect  to  derive  a  profit 
from  such  secrecy.  They  are  therefore  liable  for  all  injuries  sustained 
by  any  one  who  takes  their  medicine  in  such  quantities  as  may  be 
prescribed  by  them.* 

16.  Liability  of  Druggist  for  Negligence  of  Clerk. — ^In  accordance 
with  the  elementary  principle  that  the  master  who  undertakes  to 
perform  a  service  is  liable  for  the  negligence  of  his  servant  who,  in 
the  scope  of  his  emplo3rm*ent,  is  performing  the  service  undertaken,* 
it  is  well  settled  that  when  a  person  has  been  injured  through  the 
negligence  of  a  druggist's  clerk,  the  druggist  is  liable.*  When  a  drug- 
gist undertakes  as  a  part  of  his  regular  business  to  fill  prescriptions 
it  is  immaterial  to  the  customer,  so  far  as  the  druggist's  liability  is 
concerned,  whether  the  prescription  is  filled  by  the  druggist  himself 
or  by  one  of  his  clerks,'  nor  does  the  fact  that  the  clerk  who  com- 
pounds the  prescription  is  a  competent  registered  druggist  of  experi- 
ence relieve  the  employer  from  liability  for  the  clerk's  negligence.* 
A  failure  on  the  part  of  the  clerk  to  exercise  due  care  and  skill  in 
compounding  the  prescription  must  however  be  proved  before  the 
druggist  can  be  held  liable  in  damages  caused  by  the  use  of  wrong 
drugs ;  for  in  such  cases,  as  in  those  where  the  mistake  is  that  of  the 
druggist  himself,  negligence  must  exist  as  a  necessary  element  in  the 
liability.' 

2.  Blood  Balm  Co.  v.  Cooper,  83  Davis  v.  Guamieri,  45  Ohio  St.  470, 
Ga.  457, 10  S.  E.  118,  20  A.  S.  R.  324,  15  N.  E.  350,  4  A.  S.  R.  548;  Goodwin 
5  L.R.A.  612;  Willson  v.  Faxon,  208  v.  Bowe,  67  Ore.  1, 135  Pac.  171,  Ann. 
N.  Y.  108,  101  N.  E.  799,  Ann.  Cas.  Gas.  19150  416  and  note. 

1914D  49  and  note,  47  L.R.A.(N.S.)  Notes:  55  A.  S.  R.  257;  0  LJEI.A. 

693.  (N.S.)  382. 

3.  See  Master  amd  Servant.  6.  Burgess  v.  Sims  Drag  Co.,  114 

4.  Tombari  v.  Connors,  85  Conn.  la.  275,  86  N.  W.  307,  89  A.  S.  R. 
231,  82  Atl.  640,  39  L.B.A.(N.S.)  274  359,  54  LJI.A.  364. 

and  note;  Burgess  v.  Sims  Drug  Co.,  Note:  39  LJl.A.(N.S.)  274. 

114  la.  275,  86  N.  W.  307,  89  A.  S.  6.  Tombari   v.   Connors,   85    Conn. 

R.  359,  54  L.R.A.  364;  Howes  v.  Rose,  231,  82  Atl.  640,  39  L.R.A.(N.S.)  274 

13  Ind.  App.  674,  42  N.  E.  303,  55  and  note;  Burgess  v.  Sims  Dmg  Co, 

A.  S.  R.  251  and  note;  Fleet  v.  Hollen-  114  la.  275,  86  N.  W.  307,  89  A.  S.  R. 

kemp,  13  B.  Mon.  (Ky.)  219,  56  Am.  359,  54  L.R.A.  364. 

Dee.  563;  Smith  v.  Middleton,  112  Ky.  Note:  Ann.  Cas,  1912C  1219. 

588,  66  S.  W.  388,  99  A.  S.  B.  308,  56  7.  Brown  v.  Marshall,  47  Mich.  57» 

L.R.A.  484;   Brown  v.   Marshall.   47  11  N.  W.  392,  41  Am.  Rep.  728. 

Mich.  576,  11  N.  W.  392,  41  Am.  Rep.  Note:  21  L.R.A.  139. 

728;  Osborne  v.  McMasters,  40  Minn.  See  supra,  par.  10. 

103,  41  N.  W.  543,  12  A.  S.  B.  698; 
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17.  Measnre  of  Damages  Recoverable. — ^There  is  no  fixed  and  cer- 
tain criterion  of  damages  for  personal  injuries  suffered  by  reason  of 
the  negligence  of  a  druggist  in  preparing  a  prescription,  and  the 
question  as  to  their  amount  is  within  the  sound  and  reasonable  discre- 
tion of  the  jury.  3?he  damages  given  may  be  more  or  less  exemplary, 
or  otherwise,  as  the  circumstances  of  aggravation  or  extenuation  char- 
acterizing each  particular  case  may  reasonably  require.^  According 
to  some  decisions  the  liability  extends  to  all  reasonable  and  necessary 
costs  of  medieine,  medical  attendance,  and  costs  of  the  care  of  the 
patient  made  necessary  by  the  negligent  act,  and,  in  case  of  death 
therefrom,  the  damages  may  even  include  funeral  expenses.* 

8.  Fleet  v.  MoUenkemp,  13  B.  Hon.       Note:  101  A.  S.  R.  765,  760, 
(Ey.)  219,  56  Am.  Deo.  563.  9.  Note:  55  A.  S.  B.  257. 


DRUMMERS 

See  Coiatmcm,  voL  S,  p.  768;  Iacssbkb;  PsrsoreiL  ahd  Aamn;  Baim. 


DUELING 

See  CBiinKiL  Law,  vol  8,  p.  348. 


DUE  PROCESS  OF  LAW 

See  CoNSTiTUinoK^L  Law,  vol.  6,  p.  433^ 
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9  U.  G.  L.  DURESS  f  i  1.  2 

I.  Intboductory 

1.  Scope  of  Article. — ^This  article  treats  of  Hhe  coercion  of  persons 
into  making  contracts  or  doing  other  acts  against  their  will  by 
imprisonment,  threats,  withholding  or  seizing  goods  or  property, 
or  by  any  other  means  amounting  to  forcible  restraint  of  the  will 
of  the  person  coerced,  and  includes  a  discussion  of  the  acts  which 
constitute  such  coercion,  and  the  efifect  of  the  coercion  on  the  acts 
of  the  persons  who  are  the  subjects  thereof.  It  excludes  duress  as 
a  defense  to  criminal  prosecutions ;  ^  as  ground  for  BToidance  of  a 
promise  to  marry;*  as  ground  for  annulment  of  marriage,  or  for 
avoiding  a  decree  of  divorce;  *  involuntary  payments  of  money^^and 
the  general  question  of  fraud.' 

2.  Definitions  and  Distinctions. — Generally  speaking,  duress  may 
be  said  to  exist  whenever  one,  by  the  unlawful  act  of  another,  is 
induced  to  make  a  contract  or  to  perform  some  other  act  under  circum- 
stances whidi  deprive  him  of  the  exercise  of  free  will.*  According 
to  the  common  law  doctrine,  and  a  nvmiber  even  of  the  modem  author- 
ities, to  constitute  duress  there  must  be  such  constraint  as  is  sufficient 
to  overcome  the  mind  and  will  of  a  person  of  ordinary  firmness; 
but  other  authorities  take  the  view  that  whether  or  not  the  unlaw- 
ful act  does  or  does  not  constitute  duress  must  be  determined  in  the 
light  of  the  surrounding  circumstances,  and  varies  mth  the  sex,  age 
and  mental  characteristics  of  the  person  influenced.^  It  has  been 
said  that  duress  is  a  species  of  fraud  in  which  compulsion  in  some 
form  takes  the  place  of  deception  in  accomplidiing  an  injury,'  and 
that  the  ground  upon  which  a  contract  is  voidable  for  duress  is  the 
same  as  in  the  case  of  fraud;  namely,  that  whether  it  springs  from 
a  fear  or  from  a  belief,  the  party  has  been  subjected  to  an  improper 
motive  for  action.*  There  would  seem,  however,  to  be  a  marked 
distinction  between  duress  and  fraud,  in  that  in  the  former  there 

1.  See  CBnoNAL  Law,  vol,  8,  pp.   <<eant,  65  Neb.  594,  91  N.  W.  595,  59 
65,125.  LR.A.  296;  Mack  V.  Prang,  104  Wis. 

2.  See  Bbiach  op  Pkomise  op  Mab-   1,  79  N.  W.  770,  76  A.  S.  R.  848  and 
BIAGB,  vol.  4,  p.  150.  note,  45  L.R  Jl.  407 ;  Hodge  v,  Wallace, 

5.  See    DnrOBCB    and    Sepabatioh,  129  Wis.  84,  108  N.  W.  212,  116  A. 
ante,  p.  232.  S.  R.  938. 

4.  See    generally,    Patmbnt.      See       Notes:   4  Am.   Dec.  172,  173;   26 
also  CABEnsBS,  vol,  4,  p.  862.  Am.  Dee.  374;  76  A,  S.  E.  851. 

6.  Sec  Fraud  Am)  Deceit.  7.  See  infra,  par,  6  and  7. 

6.  O'Brien  v.  People,  216  111.  354.  8.  Foote  v.  De  Pay,  126  la.  366, 102 

75  N.  E.  108, 108  A.  S.  R.  219,  3  Ann.  N.  W.  112, 106  A,  S.  R,  365,  68  L.R.A. 

das.  966;  Cribbs  v.  Sowle,  87  MicU.  302;  Tapley  v.  Tapley,  10  Minn.  448, 

340,  49  N.  W.  587,  24  A.  S.  R.  1C6;  88  Am.  Deo.  76. 

State  V,  Ladeen,  104  Minn.  252,  116  9.  Fairbanks   v.    Snow,   145   Mass. 

N,  W.  486,  16  L.R.A.(N.S.)    1058;  153, 13  N.  E,  596, 1  A,  S,  R,  446. 
David  City  First  Nat.  Bank  v.  Sar- 
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is  an  element  of  force  or  threatened  force  which  is  wholly  lacking 
in  the  latter.  Differently  expressed,  it  may  be  said  that  the  injury 
is  accomplished  in  fraud  without  the  knowledge  of  the  victim,  while 
in  duress  he  is  fully  conscious  of  the  illegal  element.^*  It  has  also 
been  said  that  undue  influence  is  a  species  of  duress,  or  at  least  that 
the  two  would  seem  to  run  together  so  that  the  precise  line  where 
one  begins  and  the  other  stops  is  not  easily  definable.*^  But  in  undue 
influence,  as  in  fraud,  the  victim  may  be  unconscious  of  the  illegal 
element  which  enters  into  the  transaction,  and  although  undue  influ- 
ence is  a  form  of  coercion  the  element  of  force  is  not  apparent.** 
In  some  cases  obtaining  money  by  duress  of  the  person  has  been 
spoken  of  as  extortion,"  but,  while  it  is  easy  to  trace  similarities 
between  some  forms  of  duress  and  extortion,**  extortion,  strictly 
speaking,  is  usually  held  to  comprehend  only  the  illegal  exaction  of 
money  by  a  public  oflicial  colore  officii.*' 

3.  Classification. — Originally  the  only  form  of  duress  recognized 
by  the  courts  was  that  of  the  person,*'  and  this  was  divided  into  two 
classes,  namely,  duress  of  imprisonment,  involving  an  actual  loss  of 
liberty,*^  and  duress  by  means  of  threats,  or  per  minas  as  it  is  techni- 
cally termed,  where  the  hardship  is  only  threatened  and  impending.*' 
And  this  classification  is  generally  preserved  in  the  decisions  of  the 
English  courts  to  the  present  time.**  While  in  England  and  some  of 
the  states  of  this  country  duress  of  goods,  as  such,  is  not  generally 
recognized,  yet  there  as  well  as  here,  if  possession  of  goods  be  unlaw- 
fully taken,  and  the  owner,  to  obtain  possession  in  turn,  pays  money, 
his  right  to  recover  su6h  money  in  a  proper  action  is  generally  con- 
ceded.***   At  the  present  time  in  a  number  of  the  states,  the  light  to 

10.  See  Fbaud  Ain>  Deceit.  19.  Note:  6  L.RJl.  492. 

11.  Tapley  v.  Tapley,  10  Minn.  448,  20.  Viek  ▼.  Shinn,  49  Ark.  70,  4 
88  Am.  Dec.  76;  Eadie  v.  Slimmon,  26  S.  W.  60,  4  A  S.  R.  26;  Brumagim  v. 
N.  Y.  9,  82  Am.  Dec.  395;  Commer-  Tillinghast,  18  CaL  265,  79  Am.  Dee. 
cial  Nat.  Bank  v.  Wheelock,  52  Ohio  176;  Edwards  t.  Handley,  Hardin 
St.  534,  40  N.  E.  636,  49  A.  S.  R.  738.  (Ey.)  602,  3  Am.  Deo.  745;  Mayor, 

12.  See  Contracts,  vol.  6,  p.  636;  etc.,  of  Baltimore  v.  Lifferman,  4  Qill 
Wills.  (Md.)  425,  46  Am.  Dec.  145  and  note; 

IS.  Adams  v.  Reeves,  68  N.  C.  134,  Cox  v.  Welcher,  68  Mich.  263,  36  N. 

12  Am.  Rep.  627.  W.  69,  13  A.  S.  R.  339  and  note; 

14.  Morrill  v.  Nightingale,  93  Cal.  David  City  Krst  Nat.  Bank  v.  Sar- 
452,  28  Pac.  1068,  27  A.  S.  R.  207.  geant,  65  Neb.  594,  91  N.  W.  595,  59 

15.  See  Cbihinal  Law,  vol.  8,  p.  L.R.A.  296;  Adams  v.  Irving  Nat 
293.  Bank,  116  N.  Y.  606,  23  N.  E.  7,  15 

16.  Joannin  v.  Ogilvie,  49  Minn.  564,  A.  ,S.  R.  447,  6  Ii.R.A.  491  and  note; 
52  N.  W.  217,  32  A.  S.  R.  581,  16  Kilpatrick  v.  Gennania  Life  Ins.  Co., 
L.R.A.  376.  J83  N.  Y.  163,  75  N.  E.  1124,  111  A. 

Note:  45  Am.  Dec.  159.  S.  R.  722,  2  L.R.A.(N.S.)  574;  Cun- 

17.  Bush  v.  Brown,  49  Ind.  573,  19  ningham  v.  Insurance  Co.  of  North 
Am.  Rep.  695.    See  infra,  par.  4.  America,  136  Pa.  St.  62,  20  Atl.  508, 

18.  Bush  V.  Brown,  49  Ind.  573,  19  9  L.R.A.  631;  'Alston  v.  Durant,  2 
Am.  Rep.  695.    See  infra,  par.  5.  Strob.  L.   (S.  C.)   257,  49  Am.  Dec 

712 


Digitized  by 


Google 


9  £.  C.  L. 


DUBESS 


14 


avoid  a  contract  on  the  ground  of  duress  of  goods  is  expreasly  recog- 
nized, and  the  remedy  of  the  injured  party  is  not  limited  to  the  recov- 
ery back  of  payment  actually  made.^ 

n.  What  C!onstitutbs  Duress 

4.  Imprisonment. — Duress  by  imprisonment  was  one  of  the  two 
divisions  of  duress  of  the  person  recognized  at  common  law,*  and 
such  duress  will,  generally  speaking,  be  held  to  exist  where  there  ia 
an  arrest  for  improper  purposes,  without  just  cause ;  or  an.  arrest  for 
a  just  cause,  but  ndthout  lawful  authority ;  or  an  arrest  for  a  just  cause 
and  under  lawful  authority,  for  an  improper  purpose;'  or  where  an 
imprisonment,  originally  lawful,  has  been  abused,  aa  by  illtreatment 
of  the  prisoner,  etc.*  If  under  any  of  these  various  phases  of  this 
species  of  duress,  the  person  arrested  execute  a  contract  or  pay  money 
for  his  release,  he  may  avoid  the  contract  as  obtained  by  duress,  or 
may  recover  the  money  in  assumpsit  for  money  had  and  received.* 


596;  Oliphant  v.  Markham,  79  Tex.  N.  W.  217,  32  A.  S.  R.  581, 16  L.R.A. 

543,  15  S.  W.  569,  23  A,  S.  R.  363  376. 

(stating  this  to  be  the  common  law  Note:  26  Jim.  Dec.  377.    And  see 

rule) ;  Harris  v.  Gary,  112  Va.  362,  71  infra,  par.  12. 

S.  E.  551,  Ann,  Cas.  1913A  1350  and  2.  Bush  v.  Brown,  49  Ind.  573,  19 

note;   Parcher   v.   Marathon   Co.,   52  Am.  Rep.  695. 

Wis.  388,  9  N.  W.  23,  38  Am.  Rep.  3.  Hatter  v.  Greenlee,  1  Port.  (Ala.) 

745.  222,  26  Am.  Dec  370  and  note;  Mor- 

Notes:  26  Am.  Dec,  376,  377;  45  rilT  v.  Nightingale,  93   Cal.  452,  28 

Am.  Dec  159;  94  A.  S.  R.  411  et  seq.  Pac  1068,  27  A.  S.  R.  207;  BaHey  v. 

For  a  full  treatment  of  the  recovery  Devine,  123  Ga.  653,  51  S.  E.  603,  107 

back  of  involuntary  payments,  see  the  A.  S.  R.  153;  Bush  v.  Brown,  49  Ind. 

title  Patments.  573,  19   Am.   Rep.   695;   Williamson, 

As  to  recovery  back   of  excessive  Halsell,  Frazier  Co  v.  Ackerman,  77 

charges  paid  to  a  carrier  to  obtain  Kan.    502,   94   Pac.    807,   20    L.R.A. 


possession  of  goods,  see  Cabriers,  vol. 
4,  p.  862  et  seq. 


(N.S.)  484;  Watkins  v.  Baird,  6  Mass. 
506,  4  Am.  Dec.  170  and  note;  Shaw 


1.  Adams  v.  Schiffer,  11  Colo.  15,  v.  Spooner,  9  N.  H.  197,  32  Am.  Dec 
17  Pac,  21,  7  A.  S.  R.  202  and  note;  348;  Gnilleaume  v.  Rowe,  94  N.  Y. 
Foote  V.  De  Poy,  126  la.  366,  102  N.  268,  46  Am.  Rep.  141;  Meek  v.  At- 
W.  112,  106  A.  S.  R,  365,  68  L.R.A.  kinson,  1  Bailey  L.  (S.  C.)  84, 19  Am. 
302;  Com.  v.  ReflStt,  149  Ky.  300,  148  Dec.  653;  Belote  v.  Henderson,  5 
S.  W.  48,  42  L.R.A.(N.S.)  329  and  Cold.  (Tenn.)  471,  98  Am.  Dec.  432; 
note;  David  City  First  Nat.  Bank  v.  }^^^J\^^^^?^  (Tenn.)  51  S.  W. 
Sargeant,  65  Neb.  594,  91  N.  W.  595,  "0,  45  L.R  A.  400. 
59  Lr.A.  296;  Collins  v.  Westbury,  ,  ?°f "io/^^p ^^"io^^'  ^^^'  ^ 
2  Bay  (S.C.)  211,1  Am.  Dec  643  and  4  hSv  Gr^^t,  IPort  (Ala) 
note;  ^ms  v.  Cary,  US  Va  362  71  ^^  aTlt  liecTotid' ^^te i  bIK 
S  E.  551,  Ann.  Cas.  1913A  1350 ;  ^  ^^^-^^^  ^^  q^  ^^  gj  g  'j,  ^^ 
Ohphant  v.  Markham,  79  Tex.  543,  15  io7  A.  S.  B.  153;  Stouffer  v.  Latshaw, 
S.  W.  569,  23  A.  S.  R.  363  and  note;  2  Watts  (Pa.)  165,  27  Am.  Dec.  297. 
Galusha  v.  Sherman,  105  Wis.  263,  81  6.  Watkins  v.  Baird,  6  Mass.  506, 
N.  W.  495,  47  LJB.A.  417.  And  see  4  Am.  Dee.  170. 
Joannin  v.  Ogilvie,  49  Minn.  564,  52       Note:  26  Am.  Dec  374. 
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On  the  other  hand,  impiisonment  under  legal  procees  obtained  fairly, 
with  no  ulterior  unworthy  purpose  in  view,  is  not  such  duress  as  will 
avoid,  per  se,  contracts  entered  into  between  the  person  deprived  of 
liberty  and  the  person  at  whose  instance  he  is  held.'  And  if  the 
arrest  reUed  on  be  on  legal  process,  if  nothing  further  be  shown,  it 
will  be  presumed  that  it  was  issued  justifiably.^ 

5.  Threats — ^In  General. — ^It  is  well  settled  that  to  establish  the 
defense  of  duress  it  is  not  necessary  to  show  that  actual  violence  was 
used,  but  that  moral  compulsion  such  as  that  produced  by  threats 
may  be  su£Scient  in  legal  contemplation  to  destroy  free  agency,  with- 
out which  there  can  be  no  contract,  because  in  that  state  of  the 
case  there  is  no  consent.*  This  species  of  compulsion  or  coercion  is 
technically  termed  duress  per  minas,  and  is  and  has  been  from  the 
days  of  the  early  common  law  recognized  as  one  of  the  two  divisions 
of  duress  to  the  person.*  While  tiiere  is  no  controversy  as  to  the 
general  rule  that  threats  without  actual  violence  may  constitute  duress, 
yet,  as  will  be  seen,  the  authorities  even  at  the  present  time  are  not 
in  harmony  as  to  tiie  precise  nature  of  the  threat  which  will  suffice 
to  avoid  an  act  induced  thereby,  nor  the  extent  to  which  the  circum- 
stances of  the  case  and  the  mental  condition  of  the  person  threatened 
are  to  be  considered.** 

6.  Test  as  to  Sufficiency  of  Threat  to  Constitute  Duress — Common 
Law  Rule. — ^Anciently,  duress  in  law  by  putting  in  fear  could  exist 
only  where  there  was  such  a  threat  of  danger  to  the  object  of  it  as  was 
deemed  sufficient  to  deprive  a  constant  or  courageous  man  of  his  free 
will,  and  the  circumstances  requisite  to  that  condition  were  distinctly 
fixed  by  law;  that  is  to  say,  the  resisting  power  which  every  person 

6.  Hatter  V.  Greenlee,  1  Port.  (Ala.)  24  A.  S.  R.  166  and  note;  State  ▼. 
222,  26  Am.  Dec.  370  and  note;  Mas-  Ladeen,  104  Minn.  252, 116  N.  W.  486, 
colo  V.  Montesanto,  61  Conn.  50,  23  16  L.E.A.(N.S.)  1058;  David  City 
Atl.  714,  29  A.  S.  B.  170  and  note;  First  Nat  Bank  v.  Sargeant,  65  Neb. 
Bailey  v.  Devine,  123  Ga.  653,  51  S.  594,  91  N.  W.  595,  59  L.R.A.  296; 
E.  603,  107  A.  8.  R.  153;  Bosh  v.  Bdote  v.  Henderson,  5  Cold.  (Tenn.) 
Brown,  49  Ind.  573, 19  Am.  Rep.  695;  471,  98  Am.  Dec.  432;  Ormsbee  v. 
Eddy  V.  Herrin,  17  Me.  338,  35  Am.  Howe,  54  Vt  182,  41  Am.  Rep.  841; 
Dec.  261;  Clark  v.  Tumbull,  47  N.  J.  Harris  v.  Cary,  112  Va.  362,  71  S.  E. 
L.  265,  54  Am.  Rep.  157;  Moore  v.  551,  Ann.  Cas.  1913A  1350;  Galusha 
Adams,  8  Ohio  372,  32  Am.  Dec  723;  v.  Sherman,  105  Wis.  263,  81  N.  W. 
Stouffer  V.  Latshaw,  2  Watts  (Pa.)  495,  47  L.R.A.  417;  Barrett  v.  Mahn- 
165,  27  Am.  Dec.  297;  Meek  v.  At-  ken,  .6  Wyo.  541,  48  Pac.  202,  71  A. 
kinson,  1  Bailey  L.  (S.  C.)  84, 19  Am.  S.  R.  953. 

Dec.  653;   Galusba  ▼.   Sherman,  105  Notes:  26  Am.  Dec.  375;  45  Am. 

Wis.  263,  81  N.  W.  495,  47  L.R.A.  417.  Dec.  159;  7  L.R.A.  551;   20  L.R.A. 

Note:  45  Am.  Dec.  158.  (N.S.)  486;  6  Eng.  Rul.  Cas.  476. 

7.  Note:  26  Am.  Dec.  375.  9.  Bush  v.  Brown,  49  Ind.  573,  19 

8.  Hatter  T.  Greenlee,  1  Port.  (Ala.)  Am.  Rep.  695. 

222,  26  Am,  Dec  370;  Bush  v.  Brown,       Note:  6  L.R.A.  492. 

49  Ind.  573,  19  Am.  Rep.  695;  Cribbs       !«.  See  infra,  par.  6  and  7. 

T.  Sowlo,  87  Mich,  340,  48  N.  W.  587. 
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was  bound  to  exercise  for  his  own  protection  was  measured,  not  by 
the  standard  of  the  individual  affected,  hut  by  the  standard  of  a  man 
of  courage ;  and  those  things  which  could  overcome  a  person,  assuming 
that  he  was  a  prudent  and  constant  man,  were  not  left  to  be  deter- 
mined as  facts  in  the  particular  case,  but  were  a  part  of  the  law 
itself.**  Duress  per  minas,  as  defined  at  common  law,  existed  only 
where  the  party  entered  into  a  contract  or  performed  an  act  for  fear 
of  imprisonment,  mayhem  or  loss  of  life  or  limb,*'  and  a  fear  of  being 
beaten,  though  ever  so  well  grounded,  was  held  to  be  no  duress,  neither 
was  the  fear  of  having  one's  house  burned  or  one's  goods  taken  away 
or  destroyed,  on  the  ground  that  in  those  cases,  should  the  threat  be 
performed,  the  injured  person  might  have  satisfaction  by  recovering 
equivalent  damages.**  Early  in  the  development  of  the  law  the  legal 
standard  of  resistance  that  a  person  was  bound  to  exercise  for  his  own 
protection  was  changed  from  that  of  a  constant  or  courageous  man  to 
that  of  a  person  of  ordinary  firmness;**  but  th«  rule  continued  to 
obtain  that  oppresaon  of  one  person  by  another,  causing  such  person 
to  surrender  something  of  value  or  some  advantage  to  such  other,  not 
amounting  to  duress  within  the  rigorous  rules  of  law,  regardless  of 
whether  the  oppression  actually  deprived  the  oppressed  party  of  the 
exercise  of  his  free  will,  was  remediless  **  except  by  an  appeal  to  a 
court  of  equity,  where  rehef  might  be  afforded  to  one  acting  with  a 
mind  so  subdued  by  harshness,  cruelty,  extreme  distress,  or  apprehen- 
sion, short  of  legal  duress,  as. to  overpower  and  control  the  will.** 
7.  Modem  Doctrine. — ^The  language  used  in  the  opinions  of  the 
oourte  in  a  number  of  the  states  even  at  the  present  time  indicates 
adherence  to  the  doctrine  of  a  legal  standard  of  resistance  by  which 
to*  test  the  alleged  wrongful  acts,  and  also  an  adherence  generally  to 

11.  Oalusha  y.  Sherman,  105  Wis.    (Ey.)  602,  3  Am.  Dec.  745;  Galasha 
263,  81  N.  W.  495,  47  L.R.A.  417.        v.  Sherman,  105  Wis.  263,  81  N.  W. 

12.  Hatter    v.    Greenlee,    1    Port.   495,  47  L.R.A.  417. 

(Ala.)  222, 26  Am.  Dec.  370;  Edwards  14.  Oalusha  v.  Sherman,  105  Wis. 

V.  Handley,  Hardin  (Ky.)  602,  3  Am.  263,  81  N.  W.  495,  47  L.R.A.  417. 

Dec.  745;  Harmon  v.  Harmon,  61  Me.  15.  Oalusha  v.  Sherman,  105  Wis. 

227,  14  Am.  Rep.  556;  Harris  v.  Car-  263,  81  N.  W.  495,  47  L.R.A.  417. 

mody,  131  Mass.  51,  41  Am.  Rep.  188;  W.Edwards   v.    Handley,   Hardin 

Cribbs  v.  Sowle,  87  Mich.  340,  49  N.  (Ky.)   602,  3  Am.  Dec  745;  Central 

W.  587,  24  A.  S.  R.  166  (stating  this  Bank   of  Frederick  v.   Copeland,  18 

to  have  been  the  common  law  rule  but  Md.  305,  81  Am.  Dec.  597 ;  Joannin  v. 

that  such  rule  does  not  obtain  in  Mich-  Ogilvie,  49  Minn.  564,  52  N.  W.  217, 

igan) ;  Joannin  v.  Ogilvie,  49  Minn.  32  A.  S.  R.  581, 16  L.R.A.  376;  Eadie 

564,  52  N.  W.  217,  32  A.  S.  R.  581,  v.  Slimmon,  26  N.  T.  9,  82  Am.  Dec. 

16  L.R.A.  376;  Moore  v.  Adams,  8  395;  Galnsha  v.  Sherman,  105  Wis. 

Ohio  372,  32  Am.  Dec.  723;  Galusha  263,  81  N.  W.  495,  47  L.R.A.  417. 

v.  Sherman,  105  Wis.  263,  81  N.  W.  Notes:  1  Am.  Dee.  644;  26  Am.  Dec. 

495,  47  L.R.A.  417.  377;   6  L.R.A.  492.     See  generally, 

Notes:  6  LJI.A.  492;  26  L.R.A.  48.  Equitt. 

13.  Edwards   v.    Handley,   Hardin 
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the  old  doctrine  of  the  legal  sufficiency  of  particular  acts  or  threats 
to  produce  duress/^  and  dur^  is  still  often  deiined  as  that  d^ree  of 
constraint  or  danger,  either  actually  inflicted  or  threatened  and 
impending,  which  is  sufficient  in  severity  or  in  apprehension  to  over- 
come the  mind  and  will  of  a  person  of  ordinary  firmness,  i*  By  many 
if  not  most  of  the  modem  authorities,  however,  the  true  doctrine  of 
duress  is  held  to  be  that  a  contract  obtained  by  so  oppressing  a  person 
by  threats  regarding  the  safety  or  liberty  of  himself,  or  of  his  prop- 
erty, or  of  a  member  of  his  family,  as  to  deprive  him  of  the  free 
exercise  of  his  will  and  prevent  the  meeting  of  minds  necessary  to  a 
valid  contract,  may  be  avoided  on  the  ground  of  duress,  whether  the 
oppression  causing  the  incompetence  to  contract  be  produced  by  what 
was  formerly  deemed  duress,  and  relievable  at  law  as  such,  or  wrong- 
ful compulsion  remediable  only  by  an  appeal  to  a  court  of  equity." 
According  to  this  view,  what  constitutes  duress  is  matter  of  law; 
whether  duress  existed  in  the  particular  transaction  is  usually  matter 
of  fact,  though  of  course  the  means  may  be  so  oppressive  as  to  render 
the  result  an  inference  of  law.  There  is  no  legal  standard  of  resistance 
with  which  the  person  acted  upon  must  comply  at  the  peril  of  being 
remediless  for  a  wrong  done  to  him,  and  no  general  rule  as  to  the 
sufficiency  of  facts  to  produce  duress.  The  question  in  each  case  is, 
Was  the  person  so  acted  upon  by  threats  of  ihe  person  claiming  the 
benefit  of  the  contract,  for  the  purpose  of  obtaining  such  contract,  as 
to  be  bereft  of  the  quality  of  mind  essential  to  the  making  of  a  con- 
tract, and  was  the  contract  thereby  obtained?  •"  Under  this  theory 
duress  is  to  be  tested,  not  by  the  nature  of  the  threata,  but  rather  by  the 

17.  Qalnshft  ▼.  Sherman,  105  Wis.  Eadie  v.  Slimmon,  26  N.  T.  9,  82  AA. 
263,  81  N.  W.  495,  47  LJI.A,  417.  Dec.  395;  Harris  v.  Cary,  112  Va. 
And  see  Stokes  t.  Anderson,  118  lud.  362,  71  S.  E.  551,  Ann.  Gas.  1913A 
533,  21  N.  E.  331,  4  LJI.A.  313.  1350;  Mack  v.  Prang,  104  Wis.  1,  79 

18.  Barrett  v.  French,  1  Conn.  354,  N.  W.  770,  78  A.  S.  R.  848,  45  L.UJl. 
6  Am.  Dec.  241;  XJ.  S.  Banking  Co.  407;  Galnsha  v.  Sherman,  105  Wis. 
v,  Veale,  84  Kan.  385,  114  Pac.  229,  263,  81  N.  W.  495,  47  L.R.A.  417. 
37  L.R.A.(N.S.)  540;  Quealy  v.  Wal-  Notes:  26  Am.  Dec.  375;  65  A.  S. 
dron,  126  La.  258,  52  So.  479,  20  Ann.  R.  85;  76  A,  S.  R.  851;  94  A,  S.  R. 
Cas.  1374,  27  L.R.A.(N.S.)  803;  David  413;  20  L.R.A.(N.S.)  486. 

City  First  Nat.  Bank  v.  Sargeant,  65  20.  Burton  v.  McMillan,  52  Fla.  469, 

Neb.  594,  91  N.  W.  595,  59  L.R.A.  42  So.  849,  120  A.  S.  R.  220,  11  Ann. 

296.  Cas.   380,  8  L.R.A.(N.S.)   991;  Wil- 

Notes:  26  Am.  Dec.  375;  71  A.  S.  liamson,  Halsell,  Fraiaer  Co.  v.  Aek- 

R.  956;  6  L.R.A.  491;  7  L.R.A.  551.  erman,  77  Kan.  502,  94  Pac.  807,  20 

19.  Swent  v.  Carr,  76  Ga.  322,  2  A.  L.R.A.(N.S.)  484;  Springfield  Fire, 
S.  R.  44;  Com.  v.  Reffltt,  149  Ky.  300,  etc.,  Ins.  Co.  v.  Hull,  51  Ohio  St.  270, 
148  S.  W.  48,  42  L.R,A.(N.S.)  329  37  N.  E.  1116,  46  A.  S.  R.  571,  25 
and  note;  New  Orleans,  etc.,  R.  Co.  L.R.A.  37;  Galnsha  v.  Sherman,  105 
V.  Louisiana  Const.,  etc.,  Co.,  109  La.  Wis.  263,  81  N.  W.  495,  47  L.R.A. 
13,  33  So.  51,  94  A.  S.  R.  395;  Joan-  417;  Hodge  v.  Wallace,  129  Wis.  84, 
nin  V.  Ogilvie,  49  Minn.  564,  52  N.  W.  108  N.  W.  212,  116  A.  S.  R.  938. 
217,  32  A.  S.  R.  581,  16  L.R.A.  376; 
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state  of  mind  induced  thereby  in  the  victim.*  The  means  used  to 
produce  that  condition,  the  age,  sex,  state  of  health,  and  mental 
characteristics  of  the  alleged  injured  parjy,  are  all  evidentiary,  merely, 
of  the  ultimate  fact  in  issue,  of  whether  such  person  was  bereft  of  the 
free  exercise  of  his  will  power.  Obviously  what  will  accomplish  this 
result  cannot  justly  be  tested  by  any  other  standard  than  that  of  the 
particular  person  acted  upon.  His  resisting  power,  under  all  the 
circumstances  of  the  situation,  «uid  not  any  arbitrary  standard,  is 
to  be  considered  in  determining  whether  there  was  duress.'  Any 
threats  of  personal  violence  may  constitute  duress,  whether  of  a  nature 
such  as  would  do  so  under  the  common  law  rule,*  as,  for  instance, 
a  threat  to  kill  the  person  coerced,*  or  merely  of  battery  to  his  per- 
son,* provided  the  threats  in  fact  compel  him  to  do  an  act  which 
otherwise  he  would  not  have  done.'  It  is  generally  held,  however, 
that  the  threat  must  be  of  such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  reasonable  and  adequate  cause  to 
control  the  will  of  the  threatened  person  and  must  have  that  effect, 
and  the  act  sought  to  be  avoided  must  be  performed  by  the  person 
while  in  that  condition ; '  and  that  an  act,  such,  for  instance,  as  the 
voluntary  and  free  acknowledgment  of  a  deed,  subsequent  to  the  time 
when  the  threats  were  employed,  will  not  be  considered  as  having  been 
done  under  duress.'  If,  however,  the  threats  were  long  continued,  and 
the  act  which  it  is  sought  to  avoid  was  done  such  a  short  time  there- 
Notes:  76  A.  S.  R.  851;  20  L.R.A.  Notes:  26  Am.  Dec.  376;  7  L.R.A. 
(N.S.)  486.  551;  20  L.R.A.(N.S.)  487. 

1.  Williamson,  Halsell,  Frazier  Co.       8.  See  sapra,  par.  6. 

V.  Ackerman,  77  Kan.  502,  94  Pac.  4.  Love  v.  State,  78  Ga.  66,  3  S. 

807,  20  L.R.A.(N.S.)   484  and  note;  E.  893,  6  A.  S.  R.  234. 

Fonntain  v.  Bigbam,  235  Pa.  St.  35,  5.  Berry  v.  Berry,  57  Kan.  691,  47 

84  All.  131,  Ann.  Caa.  1913D  1185;  Pac.  837,  57  A.  S.  R.  351;  Tapley  ▼. 

Blair  v.   Coffman,  2  Overt.    (Tenn.)  Tapley,  10  Minn.  448,  88  Am.  Dec. 

176,  5  Am.  Dec.  659;  Wolff  v.  Bluhm,  76;  State  v.  Ladeen,  104  Minn.  252, 

95  Wis.  257,  70  N.  W.  73,  60  A.  S.  R.  116  N.  W.  486, 16  L.RA.(N.S.)  1058; 

115;   Galusha  v.  Sherman,  150  Wis.  Belote  v.  Hendeison,  5  Cold.  (Tean.) 

263,  81  N.  W.  495,  47  L.R.A.  417.  471,  98  Am.  Dec.  432. 

2.  Barton  v.  McMillan,  52  Fla.  469,  Note:  26  Am.  Dec  375. 
42  So.  849, 120  A.  S.  R.  220, 11  Ann.  fi.  Note:  7  L.R.A.  551. 

Cas.  380,  8  L.R.A.(N.S.)  991;  Foote  7.  Fountain  v.  Bigham,  235  Pa.  St. 

V,  De  Poy,  126  la.  366,  102  N.  W.  35,   84   AO.   131,  Ann.   Cas.   1913D 

112, 106  A.  S.  R.  365,  68  L.R.A.  302;  1185;  Wolff  v.  Blnhm,  95  Wis.  257. 

Cribba  v.  Sowle,  87  Mich.  340,  49  N,  70  N.  W.  73,  60  A.  S.  R.  115  and 

W.  587,  24  A.  S.  R.  166;  Hoellwarth  note;  Mack  v.  Prang,  104  Wis.  1,  79 

v.  McCarthy,  93  Neb.  246,  140  N.  W.  N.  W.  770,  76  A.  S.  R.  848,  45  L.R.A. 

141,  43  LJl.A.(N.S.)   1005;   Spring-  407;  Barrett  v.  Mahnken,  6  Wyo.  541, 

field  Fire,  etc.,  Ins.  Co.  v.  Hull,  51  48  Pac.  202,  71  A.  S.  R.  953  and  note. 

Ohio  St.  270,  37  N.  E.  1116,  46  A.  S.  Notes:  94  A.  S.  R.  413;  8  L.R.A. 

R.  571,  25   L.KA.   37;    Schrader   v.  492,  493. 

Decker,  9  Pa.  St.  14,  49  Am.  Deo.  8.  Worcester  t.  Eaton,  13  Mass.  371, 

538;  Galusha  v.   Sherman,  105  Wis.  7  Am.  Dec.  155. 
263,  81  N.  W.  495,  47  L.R.A.  417. 
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after  as  to  indicate  that  the  mind  of  the  person  was  still  under  the 
influence  of  the  threats,  it  has  been  held  that  this  will  constitute  an  act 
done  under  duress.*  The  mere  fact  that  a  person  is  in  fear  of  some 
impending  peril  or  injury,  or  in  a  state  of  mental  perturbation  at  the 
time  of  doing  any  act,  is  not  sufficient  ground  for  holding  that  the 
act  was  done  under  duress ;  ***  nor  can  there  be  duress  per  minas  from 
mere  advice,  direction,  influence  or  persuasion.** 

8.  Threats  of  Arrest,  Imprisonment  or  Prosecution  Generally. — 
The  fear  of  imprisonment  was  expressly  included  in  the-common  law 
definition  of  duress  per  minas,"  and  it  is  well  settled  that  threats  of 
arrest  or  imprisonment  may  equEilly  with  actual  imprisonment  *•  con- 
stitute such  duress  as  will  render  a  contract  entered  into  or  an  act 
performed  under  the  influence  of  such  threat  voidable  at  the  election 
of  the  person  acted  upon.**  The  decisions  are  not,  however,  in  har- 
mony as  to  the  circumstances  under  which  threats  of  this  nature  will 
constitute  duress.  Thus  it  is  held  by  some  authorities  that  threats  of 
prosecution,  are  sufficient  to  avoid  an  act  done  under  their  influence 
only  as  they  are  connected  with  threats  of  imprisonment  either  illegal 
in  their  beginning,  or  which  by  abuse  become  illegal,**  and  that  mere 
threats  of  criminal  prosecution,  when  no  warrant  has  been  issued  or 
proceedings  commenced,  do  not  constitute  duress.**  According  to 
these  authorities  a  threat  of  prosecution  simply,  before  the  commence- 
ment of  any  legal  proceedings,  does  not  necessarily  include  an  arrest. 
It  is  no  more  than  an  assertion  that  the  proper  steps  will  be  taken  to 
institute  a  legal  process,  which  may  or  may  not  result  in  an  arrest 
of  the  person.  And  whether  the  process  is  to  be  initiated  before  a 
magistrate  or  the  grand  jury,  the  law  so  shields  it  by  the  oath  of  the 
complainant  and  witnesses,  as  well  as  the  official  oaths  and  respon- 
sibilities of  the  magistrate  and  jurors,  that  the  danger  of  imprison- 

9.  Eadie  ▼.  Slimmon,  26  N.  T.  9,  1068,  27  A.  S.  R.  207  and  note;  Bosh 
82  Am.  Dec.  395.  v.  Brown,  49  Ind.  573,  19  Am.  Rep. 

10.  Hatter  v.  Greenlee,  1  Port.  695;  Cribbs  v.  Sowle,  87  Mich.  340, 
<Ala.)  222,  26  Am.  Dec.  370;  Good-  49  N.  W.  587,  24  A.  S.  R.  166  and 
rum  V.  Merchants',  etc.,  Bank,  102  note;  Moore  v.  Adams,  8  Ohio  372, 
Ark.  326,  144  S.  W.  198,  Anu.  Cas.  32  Am.  Dec.  723;  Springfield  Fire, 
1914A  511;  United  Shoe  Machinery  etc.,  Ins.  Co.  v.  Hull,  51  Ohio  St.  270, 
€o.  V.  La  Chappelle,  212  Mass.  467,  37  N.  E.  1116,  46  A.  S.  R.  571,  25 
W  N.  E.  289,  Ann.  Cas.  1913D  715.  L.R.A.  37;  Belote  v.  Henderson,  5 
And  see  Anonymous,  34  Ala.  430,  73  Cold.  (Tenn.)  471,  98  Am.  Dec.  432. 
Am.  Dec.  461.  Notes:  29  A.  S.  R.  175;  6  L.RJ^. 

Note:  5  L.R.A.(N.S.)  1179.  493. 

11.  Barrett  v.  French,  1  Conn.  354,  16.  Harmon  ▼.  Harmon,  61  Me.  227, 
«  Am.  Dec.  241.  14  Am.  Rep.  556;  Beath  v.  Chapoton, 

12.  See  supra,  par.  6.  115  Mich.  506,  73  N.  W.  806,  69  A. 

13.  See  supra,  par.  4.  S.  R.  589;  Cribbs  v.  Sowle,  87  Mich. 

14.  Hatter    v,    Greenlee,    1    Port.  340,  49  N.  W.  587,  24  A.  S.  B.  166. 
(Ala.)  222,  26  Am.  Dec.  370;  Morrill  16.  Thompson  v.  Ni^ey,  53  Kan. 
T.  Nightingale,  93  Cal.  452,  28  Pac.  664,  35  Pac.  290,  26  L.R,A.  803  (hold- 
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ment  from  such  a  threat  is  too  remote  and  contingent  to  overcome 
the  will  of  an  innocent  person  of  common  firmness.^'  So  also  it  has 
been  held  that  a  threat  of  arrest  for  which  there  is  no  ground  does 
not  constitute  duress,  for  the  party  could  not  be  put  in  fear  thereby.*' 
Other  authorities,  however,  in  accord  with  the  modem  doctrine  already 
'  considered,  that  whether  or  not  a  threat  constitutes  duress  ia  a  ques- 
tion of  fact  dependent  upon  the  circumstances  of  the  case  and  the 
actual  effect  of  the  threat  upon  the  mind  of  the  person  acted  upon,** 
take  the  view  that  if  the  threats  of  prosecution  actually  excite  in  the 
mind  of  the  person  threatened  the  fear  of  imminent  arrest  and 
imprisonment  this  will  constitute  duress.*' 

9.  Threats  of  Lawful  Arrest  or  Prosecation. — ^There  are  a  number 
of  cases  holding  that  the  threat  of  a  lawful  arrest  does  not  constitute 
duress  in  such  a  sense  as  to  discharge  the  person  threatened  from 
liability  on  a  contract  which  he  has  been  induced  to  sign  by  means 
of  such  threat.*  As  sometimes  expressed  by  the  courta  maintaining 
this  view,  it  is  not  duress  for  one  who  believes  that  he  has  been  wronged 
to  threaten  the  wrongdoer  with  a  civil  suit,  and  if  the  wrong  includes 
a  violation  of  the  criminal  law  it  is  not  duress  to  threaten  him  with 
a  criminal  prosecution.*  Another  line  of  authorities,  however,  sup- 
ported it  is  behoved  by  the  better  reasoning,  deny  that  the  threats 
must  be  of  an  unlawful  arrest,  and  hold  that  duress  may  be  exercised 
through  threats  of  prosecution  for  an  offense  of  which  the  party  whose 

ing  this  to  be  the  view  taken  by  some  see  Cribbs  v.  Sowle,  87  Mich.  340,  24 

courts    but    that    the    contrary    rule  A.  S.  R.  166  and  note, 
prevails  in  Kansas) ;  Hilbom  v.  Buck-       1.  Compton  v.  Bunker  Hill  Bank, 

nam,    78    Me.    482,    7    Atl.    272,    57  96  lU.  301,  36  Am.  Rep.  147;  Kron- 

Am.  Rep.  816;  Claflin  v.  McDonough,  meyer  v.  Buck,  258  IB.  586, 101  N.  E. 

E3  Mo.  412,  84  Am.  Dec.  54;  PhiUips  935,  45  L.R.A.(N.S.)   1182;  Thomp- 

▼.  Henry,  160  Pa.  St.  24,  28  Atl.  477,  son  v.  Niggley,  53  Kan.  664,  35  Pao. 

40  A.  8.  R.  706  and  note;  Sulzner  y.  290,  26  LJIA..  803;  Eddy  ▼.  Herrin, 

Cappean-Lemley,    etc.,    Co.,   234   Pa.  17  Me.  338,  35  Am.  Dec.  261;  Hilbom 

St.  162,  83  Atl.  103,  39  L.R.A.(N.S.)  v.  Bucknam,  78  Me.  482,  7  Atl.  272, 

421;  Wolff  V.  Bluhm,  95  Wis.  257,  70  57  Am.  Rep.  816;  Thorn  v.  Pinkham, 

N.  W,  73,  60  A.  S.  R.  115  and  note.  84  Me.  101,  24  Atl.  718,  30  A.  S.  R. 

Note  •  7  L  R  A  552  ^35 ;   Beath  v.   Chapoton,  115  Mich. 

17.  HarmonV.Harinon,  61  Me.  227,  506,  73  N.  W.  806,  69  A.  S.  R.  M9 
14  Am    Rpn    RRd  ^^  ^°^''  ^u^ton  v.  Hood,  34  Pa.  St. 

N^.^  4    S    R    707.  7  T  B  A  365,  75  Am.  Dec  664.    And  see  Shat- 

«!^^  T  n  A    i'              '  tn«k  ^-  Watson,  53  Ark.  147,  13  S. 

,i   litr        o     ,     o^  iLT-  I,    o^A  W-  516,  7  L.R.A.  551  and  note. 

18.  Cnbbs  v.  Sowle,  87  Mich.  340,  jjote:  26  Am.  Dee.  374. 

49  N.  W.  587,  24  A.  S.  R.  166  (hold-  2.  Hilbom  v.  Bucknam,  78  Me.  482, 

ing  this  to  be  the  rule  laid  down  by  7  Atl.  272,  57  Am.  Rep.  816;  Thom 

some  courts).  v.  Pinkham,  84  Me.  101,  24  Atl.  718, 

19.  See  supra,  par.  7.  30  A.  S.  R.  335  (note  for  money  em- 

20.  Thompson  v.  Niggley,  53  Kan.  bezzled  procured  by  threat  of  prose- 
664,  35  Pao.  290,  26  LJt.A.  803.  And  cation  for  the  embezzlemeit). 
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prosecution  is  threatened  is  actually  guilty.*  According  to  this  view 
one  who  reasonably  believes  that  anoUier  has  committed  a  crime,  and 
who  by  threats  of  prosecution  and  imprisonment  for  the  crime  over- 
comes the  will  of  the  other  and  induces  him  to  execute  a  contract 
which  be  would  not  have  made  voluntarily,  cannot  enforce  the  con- 
tract if  the  other  attempts  to  avoid  it  on  the  ground  of  duress.  The. 
question  in  such  case  is  held  to  be  whether  the  threat  is  of  imprison- 
ment which  will  be  unlawful  in  reference  to  the  conduct  of  the 
threatener  who  is  seeking  to  obtain  a  contract  by  his  threat  Imprison- 
ment that  is  suffered  through  the  execution  of  a  threat  which  was 
made  for  the  purpose  of  forcing  a  guilty  person  to  enter  into  a  con- 
tract may  be  lawful  against  the  authorities  and  the  public,  but  unlaw- 
ful as  against  the  threatener,  when  considered  in  reference  to  his 
effort  to  use  for  his  private  benefit  processes  provided  for  the  pro- 
tection of  the  public  and  the  punishment  of  crime.  One  who  has 
overcome  the  mind  and  will  of  another  for  his  own  advantage  under 
such  circumstances  is  guilty  of  a  perversion  and  abuse  of  laws  which 
were  made  for  another  purpose,  and  he  is  in  no  position  to  claim  the 
advantage  of  a  formal  contract  obtained  in  that  way,  on  the  ground 
that  the  rights  of  the  parties  are  to  be  determined  by  their  language 
and  their  overt  acts,  without  reference  to  the  influences  which  moved 
them.*  It  is  not  necessarily  intimated  by  the  authorities  holding 
this  doctrine  that  an  obligation  entered  into  by  the  guilty  person,  as 
for  instance  a  contract  to  repay  the  person  whose  property  has  been 
stolen,  can  be  avoided  on  the  ground  of  duress,  merely  because  the 
fear  of  arrest  and  imprisonment  if  he  failed  to  pay  was  one  of  the 
inducements  to  make  the  note.  But  if  the  fact  that  he  is  liable  to 
arrest  and  imprisonment  is  used  as  a  threat  to  overcome  his  will  and 
compel  a  settlement  which  he  would  not  have  made  voluntarily,  the 
case  is  different.  The  question  in  every  such  case  is  whether  his 
liability  to  imprisonment  was  used  against  him,  by  way  of  a  threat, 
to  force  »  settlement.*  In  most  of  the  cases  holdijag  that  the  threat 
of  a  lawful  arrest  does  not  constitute  duress,  the  threat  appears  to 
have  been  of  prosecution  for  the  particular  matter  for  which  payment 

S.  Morrill  v.  Nightingale,  93   Cal.  491;  Oorringe  t.  Reed,  23  Utah  120, 

452,  28  Pac.  1068,  27  A.  S.  R.  207;  63  Pac.  902,  90  A.  S.  R.  692. 

Burton  v.  McMillan,  52  Fla.  469,  42  4.  Burton  v.  McMillan,  52  Fla.  469, 

So.  849,  120  A.  S.  R.  220,  11  Ann.  42  So.  849, 120  A.  S.  R.  220,  11  Ann. 

Cas.  380,  8  Ii.R.A.(N.S.)  991   (hold-  Cas.  380,  8  L.R.A.(N.S.)  991;  Shaw 

ing  this  to  be  the  rule  in  some  juris-  v.  Spooner,  9  N.  H.  197,  32  Am.  Dec. 

dictions) ;   Thompson   v.   Niggley,   53  348 ;  Garringe  v.  Reed,  23  Utah  120, 

Kan.  664,  35  Pac.  290,  26  L.R.A.  803;  63  Pac.  902,  90  A.  S.  R.  692. 

Williamson  etc.,  Co.  v.  Ackerman,  77  5.  Miller  v.  Minor  Lumber  Co.,  98 

Kan.    502,   94   Pac.    807,   20   L.R.A.  Mich.  163,  57  N.  W.  101,  39  A.  S.  R. 

(N.S.)   484  and  note;  Adams  v.  Ir-  524. 

ving  Nat.  Bank,  116  N.  T.  606,  23  Note:   20   L.R.A.(N.S.)    485.     See 

N.  E.  7,  15  A.  S.  R.  447,  6  L.R.A.  Contracts,  toL  8,  p.  763.                  / 
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or  settlement  was  sought,  and  in  some  of  them  the  arrest  threatened 
was  on  process  issued  or  to  be  issued  in  civil  action  for  the  collection 
of  the  plaintiff's  demand,*  and  whatever  the  propriety  of  the  holdings 
under  these  circumstances,  there  is  apparently  no  question  but  that 
duress  may  be  exercised  tiirough  threats  of  prosecution  for  offenses 
of  which  the  party  is  actually  guilty,  but  which  are  in  no  manner 
connected  with  the  demand  for  which  compensation  is  sought.'  An 
arrest  even  upon  a  legal  warrant  and  upon  a  criminal  charge  to  com- 
pel the  payment  of  a  mere  debt  would  be  a  misuse  of  legal  process, 
and  the  threat  of  such  an  arrest  may  consequently  constitute  duress.' 
The  same  conflict  of  authority  as  to  whether  a  threat  of  lawful 
arrest  or  prosecution  will  constitute  duress  appears  where  relief  is 
sought  against  a  contract  entered  into  under  threats  of  prosecution 
of  a  wife,  husband,  or  near  relative  of  the  person  making  the  contract.^ 
10.  Threats  of  Husband  Made  to  Wife. — Threats  of  bodily  harm 
made  by  a  husband  to  his  wife  will  of  course  constitute  duress,**  but 
other  acts  or  threats  of  the  husband  not  amounting  to  threats  of 
personal  violence  may  also  amount  to  such  duress  as  will  be  ground 
to  avoid  a  contract  entered  into  by  the  wife  under  the  influence  of  the 
threats ;  **  as,  for  instance,  threats  of  abandonment  or  separation,^* 
or  threats  against  her  children.*'  The  threat  of  a  husband  against 
himself,  such  as  a  threat  of  suicide,  has,  however,  been  held  not 
to  constitute  duress  of  the  wife  so  as  to  avoid  a  contract  of  the 
wife  made  by  reason  of  the  threat**  In  order  to  constitute  duress 
of  the  wife  the  threats  must  be  such  as  she  might  reasonably  appre- 
hend would  be  carried  into  execution,  and  the  act  must  have  been 
induced  by  the  threats,*'  and  where  threats  are  coupled  with  promises, 
although  false,  that  the  wife  shall  have  the  benefit  of  her  act,  it  has 

6.  Thompson  v.  Niggley,  53  Kan.  76;  Greene  v.  Greene,  42  Neb.  «34,  60 
664,  35  Pac.  290,  26  L.R.A.  803  (re-  N.  W.  937,  47  A.  S.  R.  724;  Louden  t. 
viewing  the  cases  holdbg  this  view).  Blythe,  16  Pa.  St.  532,  55  Am.  Dec. 

7.  Thompson   v.  Niggley,  53  Kan.  527;  Kocourek  v.  Marak,  54  Tex.  201, 
664    35   Pac.   290,  26   L.R.A.   803;  38  Am.  Rep.  623  and  note. 
Fountain  v.  Bigham,  235  Pa.  St.  35,  12.  Berry  v.  Berry,  57  Kan.  691, 
84  Atl.  131,  Ann.  Cas.  1913D  1185.  47  Pac.  837,  57  A.  S.  B.  351  and  note; 

8.  Morrill  V.  Nightingale,  93  Cal.  Tapley  v.  Tapley,  10  Minn.  418,  88 
452.  28  Pac.  1068,  27  A.  S.  R.  207.  Am.  Dec.  76;  Hovorka  v.  Havlik,  68 

s!  See  infra,  par.  17.  Neb.  14,  93  N.  W.  990,  UO  A.  S.  R. 

10.  Berry  v.  Berry,  57  Kan.  691,  387;  Kocourek  v.  Marak,  54  Tex.  201, 
47  Fae.  837,  57  A.  S.  B.  351;  Bueter  38  Am.  Rep.  623  and  note. 

y  Bueter.  1  S.  D.  94,  45  N.  W.  208,  13.  Hovorka  v.  Havlik,  68  Neb.  14, 

8  L.B.A.  562.    See  supra,  par.  7.  93  N.  W.  990, 110  A.  S.  R.  387. 

11.  Hatter  ▼.  Greenlee,  1  Port  14.  Wright  v.  Pennington,  41  N.  J. 
(Ala.)  222,  26  Am.  Dec.  370;  Central  L.  48,  32  Am.  Bep.  180. 

Bank  of  Frederick  v.   Copeland,  18       Note:  36  Am.  Bep.  70. 
Md.  305,  81  Am.  Dec.  597;  Tapley  v.       16.  Tapley  v.  Tapley,  10  Minn.  418, 
Tapley,  10  Minn.  418.  88  Am.  Dec.   88  Am.  Dee.  76. 
^        R.  C.  L.  Vol.  IX.— 48.  721 
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been  held  that  the  duress  was  not  ground  for  granting  her  relief  from 
her  act.** 

11.  Threats  to  Enforce  Legal  Rights — ^Refusal  to  Pay  Debt  or 
Perform  Contract. — It  is  the  well  established  general  rule  that  it  is  not 
duress  to  institute  or  threaten  to  institute  civil  suite,  or  take  proceed- 
ings in  court,  or  for  any  person  to  declare  that  he  intends  to  use  the 
courts  wherein  to  insist  upon  what  he  believes  to  be  his  legal  righte.*' 
It  is  never  duress  to  threaten  to  do  that  which  a  party  has  a  legal  right 
to  do,  and  the  fact  that  a  threat  was  made  of  a  resort  to  legal  proceed- 
ings to  collect  a  claim  which  was  at  least  valid  in  part  constitutes 
neither  duress  nor  fraud  such  as  will  avoid  liability  on  a  compromise 
agreement.**  So  it  has  been  held  that  a  deed  is  not  given  under 
duress  when  made  as  counter-security  to  sureties  upon  their  threat 
that  otherwise  they  will  compel,  by  legal  process,  the  settlement  of 
the  matters  for  which  they  are  sureties.**  Refusal  to  pay  a  debt  or  to 
execute  the  terms  of  an  agreement  is  not  duress  if  the  party  thus 
refusing  has  done  nothing  unlawful  to  cause  financial  embarrass- 
ment which  compels  the  other  party  to  accede  to  his  terms.*"  It  has 
been  held,  however,  that  when  a  debtor  takes  advantage  of  the 
pecuniary  necessities  of  his  creditor  and  threatens  not  only  to  with- 
hold the  whole  amount  due  but  to  stop  payment  of  money  owing 
from  third  persons,  and  thus  to  embarrass  the  creditor,  a  receipt  in 
full  given  for  an  amount  less  than  the  whole  amount  due  may  be 
avoided  because  of  duress.* 

12.  Duress  of  Goods — Threats  to  Obstruct  or  Interfere  with  Busi- 
ness.— ^As  already  seen,  while  in  England  and  some  of  the  states  of 
this  country  duress  of  goods  is  as  a  rule  held  to  be  only  a  ground 

16.  Pratt  Land,  etc.,  Co.  v.  McClain,   of  Commerce,  8  TJfah  193,  30  Pac.  746, 
135  Ala.  452,  33  So.  185,  93  A.  S.  R.   17  L.R.A.  583. 

35.      •  Notes:  26  Am.  Dec.  378;  24  A.  S. 

17.  U.  S.  Banking  Co.  v.  Veale,  84  R.  173;  60  A.  S.  R.  117;  69  A.  S.  R. 
Kan.  385,  114  Pac.  229,  37  L.R.A.  592;  94  A.  S.  R.  413;  7  L.R.A.  551. 
(N.S.)  540;  New  Orleans,  etc.,  R.  Co.  18.  Geler  v.  Wohletz,  79  Kan.  716, 
V.  Louisiana  Constr.,  etc.,  Co.,  109  La.  101  Pac.  474,  L.RA.  1915B  11. 

13,  33  So.  61,  94  A.  S.  R.  395;  HU-       Note:  25  L.RA..(N.S.)  309. 
bom  v.  Bucknam,  78  Me.  482,  7  Atl.       19.  Hunt  v.  Baas,  17  N.'  C.  292,  24 
272,  57  Am.  Rep.  816;  Thorn  v.  Pink-  Am.  Dec,  274. 

ham,  84  Me.  101,  24  Atl.  718,  30  A.       20.  Adams  v.  Schiffer,  11  Colo.  15, 
S.  R.  335  and  note;  Benson  v.  Mon-  17  Pac.  21,  7  A.  S.  R.  202;  (Joebel  v. 
roe,  7  Cush.  (Mass.)  125,  54  Am.  Dec.   Linn,  47  Mich.  489,  11  N.  W.  284,  41 
716;  Joannin  v.  OgUvie,  49  Minn.  564,   Am.  Rep.  723;  Joannin  v.  Ogilvie,  49 
52  N.  W.  217,  32  A.  S.  R.  581,  16   Minn.  564,  52  N.  W.  217,  32  A.  S.  R. 
L.R.A.  376;  Claflin  v.  McDonough,  33   581,  16  L.R.A.  376;  Earle  v.  Berry, 
Mo.  412,  84  Am.  Dec.  54;  Harris  v.  27  R.  I.  221,  61  Atl.  671,  8  Ann,  Cas. 
Tyson,  24  Pa.  St,  347,  64  Am.  Dec.   875,  1  LJIA,(N.S.)  867, 
661;  C,  &  J.  Michel  Brewing  Co,  v.       Note:  27  A,  S.  R.  76. 
State,  19  S.  D.  302, 103  N.  W.  40,  70       1.  Note:  8  Ann.  Cas.  880. 
LJIA..  911;  Flack  v.  National  Bank 
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for  recovery  back  of  payments  made  under  such  durees,  yet  in  a 
number  of  jurisdictions  the  right  to  avoid  a  contract  on  the  ground 
of  duress  of  goods  is  expressly  recognized.'  In  these  states  the  doctrine 
appears  to  be  well  established  that  where  one  party  has  possession 
or  control  of  the  property  of  another,  and  refuses  to  surrender  it 
to  the  control  and  use  of  the  owner,  except  upon  compliance  with 
an  unlawful  demand,  a  contract  made  by  the  owner  under  such 
circumstances  to  emancipate  the  property  is  to  be  regarded  as  made 
under  compulsion  and  duress.'  Nor  can  it  be  doubted  that  a  contract, 
procured  by  threats  inducing  fear  of  the  destruction  of  one's  property, 
may  be  avoided  on  the  ground  of  duress,*  there  being  nothing  in  such 
a  case  but  the  form  of  a  contract,  wholly  lacking  the  voluntary  assent 
of  the  party  to  be  bound  by  it.  To  constitute  duress,  it  is  sufficient  if 
the  will  be  constrained  by  the  unlawful  presentation  of  a  choice 
between  comparative  evils;  as  inconvenience  and  loss  by  the  detention 
of  property,  loss  of  property  altogether,  or  compliance  with  an  uncon- 
scionable demand.*  It  has  been  held,  however,  that  duress  of  property 
cannot  exist  without  there  being  a  threat  to  do  some  act  which  the 
threatening  party  has  no  legal  right  to  do, — some  illegal  exaction,  or 
some  fraud  or  deception.  The  restraint  must  be  imminent  and  such  as 
to  destroy  free  agency  without  present  means  of  protection.*  An 
attempt  to  compel  an  individual,  a  firm,  or  a  corporation  to  execute  an 
agreement  by  tiireate  to  obstruct  or  interfere  with  the  lawful  business 
of  such  individual,  firm,  or  corporation  by  means  of  boycotts  or 
strikes,  has  been  held  to  constitute  duress.' 

III.  Epfect  of  Duress 

13.  In  General. — There  would  seem  to  be  no  question  that  duress 
may  be  of  such  a  nature  as  to  render  void  the  act  done  or  contract 
entered  into  by  reason  thereof,  and,  as  in  the  case  of  void  contracts 
generally,  of  no  effect  not  only  as  to  parties  to  the  transaction  and  those 
with  notice  of  the  facts,  but  also  as  to  third  persons  without  notice." 
Thus,  for  instance,  if  the  hand  of  the  maker  of  a  promissory  note  be 
forcibly  taken  and  compelled  to  hold  a  pen  and  affix  the  signature, 
and  the  note  be  then  carried  off  and  deUvered,  the  signature  and 

2.  See  supra,  par.  3.  4.  Harris  v.  Gary,  112  Va.  362,  71 

3.  Adams  v.  Schiffer,  11  Colo.  15,  S.  E.  551,  Ann.  Cas.  1913A  1350. 
17  Pae.  21,  7  A.  S.  R.  202  and  note;  And  see  cases  cited  to  preceding  text. 
Spaids  v.  Barrett,  57  III.  289,  11  Am.  6.  Harris  v.  Gary,  112  Va.  362,  71 
Rep.  10;  Perry  v.  Hensley,  14  B.  Mon.  S.  E.  551,  Ann,  Gas.  1913A  1350. 
(Ky.)  474,  61  Am.  Dec.  164;  GoUins  6.  York  v.  Hinkle,  80  Wis.  624,  50 
▼.  Westbury,  2  Bay   (S.  G.)   211,  1  N.  W.  895,  27  A.  S.  R.  73. 

Am.  Dec,  643;  Harris  v.  Gary,  112  Va.  7.  O'Brien  v.  People,  216  HI.  354, 
362,  71  S,  E,  651,  Ann.  Gas.  1913A  75  N.  E.  108, 108  A  S.  R.  219,  3  Ann. 
1350.  Gas.  966. 

Note:  26  Am.  Deo.  377.  8.  See  Gontractb,  vol.  6,  p.  591. 
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delivery  would  not  be  the  acts  of  the  ostensible  maker  of  the  note,  and 
not  being  his  acts  no  contract  will  have  been  made.*  As  a  matter  of 
fact,  however,  duress,  like  fraud,  rarely  becomes  material  as  such, 
except  where  a  contract  or  conveyance  has  been  made  which  the  maker 
wishes  to  avoid,  and  it  is  the  weU  established  general  rule  that  in  such 
cases  the  duress  inducing  the  making,  while  rendering  the  contract  or 
conveyance  voidable  at  the  option  of  the  person  coerced,**  does  not 
render  it  absolutely  void,**  and  it  is  susceptible  of  ratification  express 
or  implied.**  A  grantor  in  a  deed  regularly  executed  cannot  assert 
rights  contrary  to  its  terms,  on  the  ground  that  it  was  executed  under 
duress,  without  first  securing  its  reformation  or  cancellation  by  a 
decree  in  equity,**  and  to  authorize  the  cancellation  of  a  conveyance 
for  duress  upon  the  grantor,  the  conveyance  must  have  been  procured 
solely  by  duress,  independently  of  false  promises.** 

14.  Where  Rights  of  Third  Persons  Have  Intervened. — ^While,  aa 
has  been  seen,  if  the  conditions  under  which  a  contract,  note,  deed,  or 
other  instrument  is  made  are  such  that  the  instrument  is  absolutely 
void,  duress  is  a  good  defense  against  any  one  claiming  thereunder,** 
yet  the  mere  fact  that  its  execution  was  under  duress  such  as  would 
render  the  instrument  voidable  as  between  the  parties  will  not  be  a 
defense  aa  against  a  bona  fide  purchaser  claiming  thereunder.  Thus, 
for  instance,  the  innocent  purchaser  for  value  of  real  property  will  be 
protected  in  his  purchase  notwithstanding  the  fact  that  the  execution 
or  acknowledgment  of  a  deed  of  the  property  to  a  former  grantee 
was  produced  by  duress.**    So  also  it  is  generally  well  settled  that  the 

9.  Fairbanks  v.  Snow,  145  Mass.  H.  O'Brien  v.  People,  216  111.  354, 
153,  13  N.  E.  596,  1  A.  S.  R.  446.         75  N.  E.  108, 108  A.  S.  R.  219,  3  Ann. 

10.  Eystn  v.  Hathaway,  50  111.  521,  Cas.  966;  St.  Louis,  etc.,  R.  Co.  v.  Qor- 
99  Am.  Dec.  537;  Spaids  v.  Barrett,  man,  79  Kan.  643,  100  Pac.  647,  28 
57  III.  289,  11  Am.  Rep.  10;  Thomp-  L.R.A.(N.S.)  637 ;  Fairbanks  v.  Snow, 
son  V.  Niggley,  53  Kan.  664,  35  Pac.  145  Mass.  153, 13  N.  E.  596, 1  A.  S.  R. 
290,  26  L.R.A.  803;  Edwards  v.  Hand-  446;  Miller  v.  Minor  Lumber  Co.,  98 
ley,  Hardin  (Ky.)  602,  3  Am.  Dec.  Mich.  163,  57  N.  W.  101,  39  A.  S.  R. 
745;  Worcester  v.  Eaton,  13  Mass.  371,  524;  Bushnell  v.  Loomis,  234  Mo.  371, 
7  Am.  Dec.  155;  Watkins  v.  Baird,  6  137  S.  W.  257,  36  L.R.A.(N.S.)  1029. 
Mass.  506,  4  Am.  Dec.  170;  Fairbanks  Notes:  11  Ann.  Cas.  388;  Ann.  Cas. 
V,  Snow,  145  Mass.  153,  13  N.  E.  596,  1913E  439. 

1  A.  S.R.  446;  Miller  V.  Minor  Lumber       12.  See  infra,  par.  15. 
Co.,  98  Mich.  163,  57  N.  W.  101,  39       IS.  Commercial  Nat.  Bank  v.  Wheel- 
A.  S.  R.  524  and  note;  Bushnell  v.   ock,  52  Ohio  St.  534,  40  N.  E.  636,  49 
Loomis,  234  Mo.  371,  137  S.  W.  257,  A.  S.  R.  738. 

36  L.R.A.(N.S.)  1029;  Ball  v.  Ball,  14.  Pratt  Land,  etc.,  Co.  v.  McClain, 
79  N.  J.  Eq.  170,  81  All.  724,  37  135  Ala.  452,  33  So.  185,  93  A.  S.  R. 
L.R>A.(N.S.)  539  and  note;  Commer-  35.  See  generally,  Cancbllation  or 
cial  Nat.  Bank  v.  Wheelock,  52  Ohio  Instruments,  vol.  4,  p.  492  et  aeq.; 
St.  634,  40  N.  E.  636,  49  A.  S.  R.  Reformation  o»  Instruments. 
738;  Louden  v.  Blythe,  16  Pa.  St  532,  16.  See  supra,  par.  13. 
65  Am.  Dec.  527.  16.  Green  v.  Scranage,  19  la.  461, 

^    Note:  41  L.R.A.(N.S.)  1169.  87  Am.  Dec.  447  and  note:  Davis  v. 
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defense  of  durees  to  negotiable  paper  is  cat  off  by  its  transfer  to  a 
bona  fide  porchaaer  before  maturity.*'  One  seeking  to  avoid  the 
defense  of  duress  on  the  ground  that  he  is  an  innocent  purchaser  of 
the  instrument  under  which  he  claims  must,  however,  have  acted  in 
good  faith,  and  if  he  is  informed  of  sufficient  facts  to  put  him  on 
inquiry  he  is  not  entitled  to  the  rights  of  a  bona  fide  purchaser.^*  So 
it  has  been  held  that  a  note  obtained  by  duress  and  fraud,  and  without 
consideration,  is  void  in  the  hands  of  a  third  person  who  is  a  general 
purchaser  Of  the  payee's  notes,  knowing  his  fraudulent  practices  in 
obtaining  them.*' 

15.  Rescission  or  Ratification. — A  contract  entered  into  under 
duress  being,  as  has  been  seen,  generally  considered  not  void  but 
merely  voidable,**  it  is,  like  other  voidable  contracts,  valid  until  it 
is  avoided  by  the  person  entitled  to  avoid  it,*  and  may  be  ratified  by 
such  person  •  after  the  duress  has  been  removed.*  Where  it  is  sought 
to  avoid  a  contract  on  the  ground  of  duress  the  person  seeking  such 
avoidance  should  proceed  within  a  reasonable  time  after  the  removal 
of  the  duress,  and  if  he  remain  silent  for  an  unreasonable  length  of 
time,  or  if  he  retain  property  which  he  may  have  acquired  under  the 
contract,  or  otherwise  recognize  the  validity  of  the  contract,  he  may 
be  held  to  have  elected  to  waive  the  duress  and  ratify  the  contract.^ 

Jenkins,  93  Ky.  353,  20  S.  W.  283,  40  2.  St.  Louis,  etc.,  B.  Co.  v.  Gorman, 
A,  S.  R.  197;  HaU  v.  Bollin,  148  Ky.  79  Kan.  643,  100  Pac.  647,  28  Ii.R.A. 
20,  145  S.  W.  1136,  Ann.  Cas.  1913E  (N.S.)  637;  HaU  v.  BoUen,  148  Ky. 
436;  Schrader  v.  Decker,  9  Pa.  St.  14,  20,  145  S.  W.  1136,  Ann.  Cas.  1913E 
49  Am.  Dec  638.  436  and  note;  Miller  v.  Minor  Lum- 

Note:  41  LJl.A.(N.S.)  1171,  1172.  ber  Co,  98  Mich.  163,  57  N.  W.  101, 
See  generally  Ackkowledcmekts,  vol.  39  A.  S.  R.  524  and  note;  Bushnell 
1,  pp.  295,  307  et  seq.;  Vekdor  aitd  v.  Loomis,  234  Mo.  371,  137  8.  W. 
PuBCHASKB.  257,  36  LJEl.A.(N.S.)  1029;  Commer- 

17.  Hart  t.  Church,  126  Cal.  471,  eial  Nat.  Bank  y.  Wheelock,  62  Ohio 
58  Pac.  910,  59  Pac.  296,  77  A.  S.  R.  St.  534,  40  N.  E.  636,  49  A.  S.  B.  738; 
195;  Berry  v.  Berry,  57  Kan.  691,  47  Belote  v.  Henderson,  5  Cold.  (Tenn.) 
Pac.  837,  57  A.  S.  R.  351;  Fairbanks  471,  98  Am.  Deo.  432;  Loud  v.  Ham- 
V.  Snow,  145  Maas.  153,  13  N.  E.  596,  Uton,  (Tenn.)  51  S.  W.  140,  45  L.R.A. 
1  A.  S.  B.  446;  Mack  v.  Prang,  104  400. 

Wis.  1,  79  N.  W.  770,  76  A.  S.  B.  848,  Notes:  26  Am.  Dec.  378;  11  Ann. 

45  L.B.A.  407.     See  generally  Bills  Cas.  388 ;  Ann.  Cas.  1913E  438  et  seq. 

AND  Notes,  vol.  3,  pp.  997, 1103.  3.  Notes:  11  Ann.  Cas.  388;  Ann. 

18.  Thompson  v.  Niggley,  53  Kan.  Cas.  1913E  440. 

664,  35  Pac.  290,  26  L.B.A.  803;  Lou-  4.  Hart  v.  Church,  126  Cal.  471,  58 

den  V.  Blythe,  16  Pa.  St.  532,  55  Am.  Pac.  910,  59  Pac.  296,  77  A.  S.  B.  195; 

Dec.  527.  St.  Louis,  etc.,  B.  Co.  v.  Gorman,  79 

Note:  41  L.B.A.(N.S.)  1172.  Kan.  643,  100  Pac.  647,  28  L.R.A. 

19.  Ormsbee  v.  Howe,  54  Vt.  182,  (N.S.)  637;  Hall  v.  Bollen,  148  Ky. 
41  Am.  Rep.  841.  20, 145  S.  W.  1136,  Ann.  Cas.  1913E 

20.  See  supra,  par.  13.  436;  Miller  t.  Minor  Lumber  Co.,  98 
1.  Worcester  v.  Eaton,  13  Mass.  371,  Mich.  163,  67  N.  W.  101,  39  A.  S.  B. 

7  Am.  Dec  155.  See  Contracts,  vol.  524;  Adams  v.  Irving  NaL  Bank,  116 
6,  p.  591.  N.  Y.  606,  23  N.  E.  7, 15  A.  S.  R.  447, 
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It  has  been  held,  however,  that  to  constitute  an  affirmance,  the  conduct 
of  the  injured  party  must  be  such  as  to  indicate  an  intention  to  con- 
done the  wrong,  and  a  purpose  to  abide  by  its  consequences,*  and  the 
influence  of  the  duress  must  be  removed  before  conduct  becomes 
voluntary.  The  fact  that  the  act  which  was  done  under  duress  is  not 
repudiated  within  a  space  of  two  years  will  not  amount  to  a  ratification 
where  it  appears  that  at  no  time  during  the  two  years  was  the  duress 
removed.*  A  resignation  of  public  office,  procured  by  coercion  and 
duress,  is  voidable,  and  may  be  repudiated ;  and  a  refusal,  immediately 
subsequent  to  the  resignation,  to  surrender  the  office,  is  a  sufficient 
repudiation.' 

rV.  Who  May  Takb  Advantaqb  op  Durbss 

16.  In  General. — As  a  general  rule  an  agreement  cannot  be  avoided 
because  of  duress  imposed  on  a  third  person.  In  other  words,  the  law 
does  not  regard  a  person  as  under  duress  who  enters  into  a  contract 
to  relieve  another  person  and  not  himself.*  There  are,  however,  cer- 
tain exceptions  to  this  rule  as  well  established  as  the  rule  itself.  These 
exceptions  include  husband  and  wife,*  and  parent  and  child,  and 
either  may  avoid  his  contract  made  to  relieve  the  other  from  duress.^" 
The  exceptions  have  also  been  extended  to  grandmother  and  grand- 

9  LJt.A.  491;  Loud  v.  Hamilton,  ton  v.  MeMillan.  52  Fla.  469,  42  So. 
(Tenn.)  51  S.  W.  140,  45  L.R.A.  400.   849,  120  A.  S.  B.  220,  11  Ann.  Cas. 

Note:   Ann.  Cas.  1913E  439.  380,   8   L.B.A.(N.S.)    991;    Swint"  v. 

6.  St.  Louis,  etc.,  E.  Co.  v.  Gor-  Carr,  76  Ga.  322,  2  A.  S.  E.  44;  Bailey 
man,  79  Kan.  643,  100  Pae.  647,  28  v.  Divine,  123  Oa.  653,  51  S.  E.  603, 
L.R.A.(N.S.)    637.  107  A.  8.  E.  153;  WiUiamson,  Halsell, 

6.  Note:  Ann.  Cas.  1913E  439,  440.   Frazier  Co.  v.  Ackerman,  77  Kan.  502, 

7.  State  V.  Ladeen,  104  Minn.  252,  94  Pae.  807,  20  L.E.A.(N.S.)  484  and 
116  N.  W.  486,  16  L.R.A.(N.S.)  1058.   note;  Harris  v.  Carmody,  131  Mass.  51, 

8.  Binton  v.  McMillan,  52  Fla.  469,  41  Am.  Rep.  188;  Cribbs  v.  Sowle,  87 
11  Ann.  Cas.  380;  Oak  v.  Dustin,  79  Midi.  340,  49  N.  W.  587,  24  A.  S.  R. 
Me.  23,  7  Atl.  815,  1  A.  S.  R.  281;  166;  Koons  v.  Vanconsant,  129  Mich. 
Bowman  v.  Hiller,  130  Mass.  153,  39  260,  88  N.  W.  630,  95  A.  S.  B.  438; 
Am.  Rep.  442;  Fountain  v.  Bigham,  Ball  v.  Ball,  79  N.  J.  Eq.  170,  81  Atl. 
235  Pa.  St.  35,  84  Atl.  131,  Ann.  Cas.  724,  37  L.R.A.(N.S.)  539  and  note; 
1913D  1185  and  note;  Noyes  v.  State,  Adams  v.  Lrving  Nat.  Bank,  116  N.  Y. 
46  Wis.  250,  1  N.  W.  1,  32  Am.  Rep.  606,  23  N.  E.  7,  15  A.  S.  R.  447,  6 
710;  City  Nat.  Bank  v.  Kusworm,  88  L.R.A.  491;  Fountain  v.  Bigham,  235 
Wis.  188,  59  N.  W.  564,  43  A.  S.  R.  Pa.  St.  35,  84  Atl.  131,  Ann.  Cas. 
880,  26  L.R.A.  48  and  note.  1913D  1185;  Foley  v.  Greene,  14  R. 

Notes:  1  Am.  Dec.  644;  94  A.  S.  R.  I.  618,  51  Am.  Rep.  419;  Loud  v.  Ham- 

434;  7  L.R.A.  551;  26  L.R.A.  48;  20  ilton  (Tenn.)  51  S.  W.  140,  45  L.R.A. 

L.R.A.(N.S.)   486;  Ann.  Cas.  1913E  400;  Garringer  v.  Reed,  23  Utah  120, 

439.  63  Pae.  902,  90  A.  S.  R.  692;  City  Nat. 

9.  See  infra,  par.  17.  Bank  v.  Kusworm,  88  Wis.  188,  59 

10.  Colby  V.  Title  Ins.  etc.,  Co.,  160  N.  W.  564,  43  A.  S.  R.  880,  26  L.R.A. 
Cal.  632,  117  Pae.  913,  Ann.  Cas.  48  and  note;  Williams  v.  Bayley,  L. 
1913A  515,  35  L.R.A.(N.S.)  813;  Bur-  R.  1  IL  L.  200,  35  L.  J.  Ch.  717,  12 
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son,"  aunt  and  nephew;"  edster  and  brother;"  father  or  mother 
in  law  and  son-in-law,"  brother  and  brother,"  and  brother-in-law  and 
brother-in-law.**  The  relations  between  such  persons  are  so  close 
that  the  law  recognizes  that  threats  against  the  one  will  have  sub- 
stantially the  same  effect  on  the  mind  of  the  other,  and  what  will 
deprive  the  one  of  the  free  exercise  of  his  will  or  judgment  will  have 
a  like  effect  on  the  other.*'  There  are  many  cases  which  hold  that 
the  courts  will  not  enforce  a  contract  given  by  a  wife,  father,  etc.,  in 
consideration  that  the  other  party  thereto  will  refrain  from  prosecut- 
ing the  husband  or  son  for  a  crime  on  the  ground  that  such  contracts 
are  for  the  compoimding  of  a  felony  and  against  public  policy.  Theee 
cases  are  not,  however,  within  the  scope  of  this  article,  but  are  fully 
discussed  in  the  appropriate  place.*' 

17.  Right  of  Wife  to  Avoid  Contract  Induced  by  Threats  of  Prose- 
cution of  Husband. — As  a  general  rule,  if  a  wife  is  induced  to  execute 
a  contract  through  fear  excited  by  threats  made  to  her  of  a  criminal 
prosecution  against  her  husband,  the  engagement  thus  entered  into 
may  be  avoided  by  her.**  It  has  been  said  that  it  is  not  an  accurate 
use  of  language  to  apply  the  term  duress  to  a  case  of  this  sort,  and 
that  it  falls  rather  within  the  equitable  principle  which  renders  void- 

Jnr.  N.  S.  875,  14  L.  T.  N.  S.  802,  6  221,  36  Am.  Rep.  67;  Burton  v.  Mo- 

Eng.  Rnl.  Cas.  455.  Millan,  52  Fla.  469,  42  So.  849,  120 

Notes:  45  Am.  Dee.  162;  15  A.  S.  A.  S.  B.  220,  U  Ann.  Cas.  380,  8 

R.  453;  27  A.  S.  B.  212;  30  A.  S.  R.  L.RA..(N.S.)  991;  Thompson  v.  Nig- 

337;  43  A.  S.  R.  892;  20  L.R.A.(N.S.)  gley,  53  Kan.  664,  35  Pac.  290,  26 

487;  Ann.  Cas.  1914A  520.  L.B.A.  803;  Harris  v.  Carraody,  131 

11.  Fountain  v.  Bigham,  235  Pa.  St.  Mass.  51,  41  Am.  Rep.  188;  Miller  v. 
35,  84  Atl.  131,  Ann.  Cas.  1913D  1185.  Minor  Lumber  Co.,  98  Mich.  163,  57  N. 

12.  Fountain  v.  Bigham,  235  Pa.  St.  W.  101,  39  A.  S.  R.  524;  HoUworth  v. 
35,  84  AU.  131,  Ann.  Cas.  1913D  1185.  McCarthy,  93  Neb.  246,  140  N.  W. 

Note:  20  L.R.A.(N.S.)  486.  141,  43  L.R.A.(N.S.)  1005;  Davis  v. 

13.  Kronmeyer  v.  Buck,  258  HI.  586,  Smith,  68  N.  H.  253,  44  Atl.  384,  73  A. 
101  N.  E.  935,  45  L.R.A.(N.S.)  1182;  S.  R.  584  and  note;  Eadie  v.  Slim- 
Fountain  v.  Bigham,  235  Pa.  St.  35,  mon,  26  N.  T.  9,  82  Am.  Dec.  395; 
84  Atl.  131,  Ann.  Cas.  1913D  1185.  Adams  v.  Irving  Nat.  Bank,  116  N.  Y. 

Note:  30  A.  S.  R.  337.  606,  23  N.  E.  7,  15  A.  S.  R.  447,  6 

14.  Fountain  v.  Bigham,  235  Pa.  L.R.A.  491;  Fountain  v.  Bigham,  235 
St.  35,  84  Atl.  131,  Ann.  Cas.  1913D  Pa.  St.  35,  84  Atl.  13i;  Ann.  Cas. 
1185;  Loud  v.  Hamilton  (Tenn.)  51  1913D  1185;  City  Nat.  Bank  v.  Kus- 
S.  W.  140,  45  L.R.A.  400.  worm,  88  Wis.  188,  59  N.  W.  564,  43 

15.  Fountain  v.  Bigham,  235  Pa.  St.  A.  S.  R.  880,  26  L.R.A.  48;  Mack  v. 
35,  84  Atl.  131,  Ann.  Cas.  1913D  1185.   Prang,  104  Wis.  1,  79  N.  W.  770,  76 

Note:    20   L.R.A. (N.S.)    486.  A.  S.  R.  848,  45  L.R.A.  407. 

16.  Note:  20  L.R.A. (N.S.)  485.  Notes:  26  Am.  Deo.  378;  32  Am. 

17.  Fountain  v.  Bigham,  235  Pa.  St.  Rep.  185-204;  27  A.  S.  R.  212;  30 
35,  84  AU.  131,  Ann.  Cas.  1913D  1185.  A.  S.  R.  337;  43  A.  S.  R.  892;  7fl 

Note:  45  Am.  Dec.  156.  A.  S.  R.  851;  107  A.  S.  R.  136;  2(1 

18.  See  CONTEACTS,  vd.  6,  pp.  758,  L.R.A.(N.S.)  487;  37  L.R.A.(N.S.) 
823.  539;  11  Ann.  Cas.  385. 

19.  McMahon   v.   Smith,  47   Conn. 

727 


Digitized  by 


Google 


«  17  DURESS  9  S.  C  L. 

able  contracts  obtained  by  undue  influence,**  and  it  has  also  been 
said  that  such  a  case  is  a  species  of  fraud.*  But  however  the  case  may 
be  classified,  the  above  stated  rule  is  firmly  established.'  So  also  it 
has  been  hdd  that  not  only  may  such  transaction  be  avoided  by  the 
wife,  but  in  case  of  a  conveyance  of  realty  the  illegality  of  the  con- 
veyance may  be  taken  advantage  of  by  her  heirs  after  her  death.* 
While  some  courts  hold  in  the  case  of  contracts  thus  made  by  the 
wife,  as  in  case  of  those  by  the  party  threatened  hiinself,  that  a 
threat  of  lawful  arrest  and  prosecution  will  not  constitute  duress,^ 
yet  others,  and  these  it  is  believed  express  the  view  prevailing  in  the 
greater  number  of  the  states,  hold  that  relief  may  be  had  by  the  wife 
notwithstanding  the  husband  was  guilty  of  the  offense  for  which 
prosecution  was  threatened.'  In  any  case,  it  would  seem,  the  wife  will 
not  be  precluded  from  avoiding  the  contract  unless  guilt  is  admitted 
or  shown.*  And  although  the  husband  is  in  fact  guilty  of  the  offense 
charged,  the  wife  may  avoid  the  contract  when  the  offense  and  the 
claim  for  damages  in  settlement  of  which  the  contract  is  executed  are 
in  no  way  related.'  In  many  instances  the  decisions  refusing  to  grant 
relief  from  a  contract  made  by  a  wife  as  the  result  of  threats  of  the 
criminal  prosecution  of  the  husband,  in  those  cases  where  the  husband 
was  in  fact  guilty,  seem  to  be  based  not  so  much  on  the  assumption 
that  such  threats  do  not  constitute  duress,  as  that  the  contract  is 
illegal  as  an  agreement  or  arrangement  to  compound  a  felony,  and  as 
the  parties  are  therefore  in  pari  delicto  a  court  of  equity  will  not  grant 
relief  to  either  party.'  According  to  some  decisions,  in  order  to  con- 
stitute duress  of  the  wife  in  cases  of  this  class  there  must  be  actual 
threats  of  prosecution,  and  the  mere  fact  that  the  wife  fears  that  her 
husband  will  be  prosecuted  is  not  sufficient.*    Thus,  for  instance,  it 

20.  Adams  v.  Irving  Nat.  Bank,  116  1913A  515  and  note,  35  L.R.A.(N.S.) 

N.  T.  606,  23  N.  E.  7,  6  L.R.A.  491  813;  Burton  v.  McMiUan,  52  Fla.  469, 

and  note.  42  So.  849,  102  A.  S.  R.  220,  11  Ann. 

Note:  11  Ann.  Cas.  386.  Cas.  380,  8  L.R.A.(N.S.)  991;  Adams 

1.  Mack  V.  Prang,  104  Wis.  1,  79  v.  Irving  Nat.  Bank,  116  N.  Y.  606,  23 
N.  W.  770,  76  A.  S.  R.  848,  45  L.R.A.  N.  E.  7,  6  L.R.A.  491  and  note;  Gar- 
407.  ringe  v.  Reid,  23  Utah  120,  63  Pac. 

Note:  11  Ann.  Cas.  386.  902,  90  A.  8.  R.  692. 

2.  Note:  11  Ann.  Cas.  386.  6.  Note:  11  Ann.  Cas.  387. 

S.  Hatter  v.  (Jreenlee,  1  Port.  (Ala.)  7.  Thompson  v.  Niggley,  53  Kan. 

222,  26  Am.  Dec.  370;  Worcester  v.  664,  35  Pac.  290,  26  L.R.A.  803. 

Eaton,  13  Mass.  371,  7  Am.  Dec.  155.  Note:  11  Ann.  Cas.  387. 

Note :  11  Ann.  Cas.  388.  8.  Treadwell   v.    Tobert,   119    Ala. 

4.  Compton  v.  Bunker  HiU  Bank,  279,  24  So.  54,  72  A.  S.  R.  918  and 
96  HI.  301,  36  Am.  Rep.  147;  Green  note;  Compton  v.  Bunker  Hill  Bank, 
V.  Scranage,  19  la.  461,  87  Am.  Dec.  96  111.  301,  36  Am.  Rep.  147. 

447  and  note.  See  Contracts,  vol.  6,  p.  823  et 

Note:  11  Ann.  Cas.  387.    And  see  seq. 

snpra,  par.  9.  9.     Goodmm    v.    Merchants,    etc., 

5.  Colby  v.  Title  Ins.,  etc.,  Co.,  160  Bank,  102  Ark.  326,  144  S.  W.  198, 
Cal.    632,  117   Pac.    913,   Ann.    Cas.  Ann.    Cas.   1914A   511;    Compton   v. 
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has  been  held  that  to  suggest  to  a  wife  that  a  failure  to  arrange  for 
her  husband's  default  will  bring  trouble  and  loss,  does  not  amount  to 
a  threat  constituting  duress.**  There  are,  however,  decisions  to  the 
e£Fect  that  threats  of  a  criminal  prosecution  need  not  be  expressly 
made  but  may  rest  in  implication.**  So  also  it  has  been  held  in  a 
number  of  cases  that  in  order  for  a  wife  to  avoid  a  contract  induced 
by  such  threats  against  her  husband  the  threats  must  have  pro- 
ceeded from  the  person  or  persons  in  respect  to  whom  the  avoid- 
ance is  sought;  that  the  unfair  conduct  must  be  brought  home  to 
them.*'  The  contract  of  a  wife  induced  by  threats  of  criminal  pros- 
ecution against  her  husband  forms  no  exception  to  the  general  rule 
that  contracts  procured  by  duress  are  voidable  only  and  not  void, 
and  may  be  ratified.**  So  also  when  the  contract  entered  into  by 
the  wife  consists  of  negotiable  paper  the  usual  rule  applies  that  the 
defense  of  duress  may  be  cut  off  by  a  transfer  to  a  bona  fide  pur- 
chaser before  maturity  in  the  same  manner  that  other  defenses  upon 
the  ground  of  fraud  are  cut  off.** 

18.  Right  of  Surety  to  Avoid  Contract  for  Duress  to  Principal. — 
In  accordance  with  the  principle  that  the  defense  of  duress  is  open 
only  to  the  person  upon  whom  it  is  imposed,  it  is  the  rule  in  a 
majority  of  jurisdictions  that  duress  to  a  principal  will  not  avoid  the 
obligation  of  a  surety  if  the  latter  at  the  time  of  executing  the  obliga- 
tion knows  of  the  circumstances  establishing  the  duress.*'  As  has 
been  said,  the  duress  of  the  principal  cannot  affe^  the  free  agency  of 
the  surety  or  in  any  way  control  his  action.  It  may  excite  his  feel- 
ings, awaken  his  generosity,  and  induce  him  to  act  from  motives  of 
charity  and  benevolence  towards  his  neighbor;  but  it  can  furnish  no 
valid  ground  of  defense  against  his  contract,  which  he  has  entered 
into  freely  and  without  coercion.**  Where,  however,  the  surety 
becomes  such  without  any  knowledge,  or  anything  to  put  him  on 
inquiry,  of  duress  practiced  on  his  principal,  it  has  been  held  that 

Banker  HiU  Bank,  90  ID.  301,  36  Am.       IS.  Note:  11  Ann.  Can.  388. 
Rep.  147.  See  supra,  par.  15. 

10.  U.  S.  Banking  Co.  v.  Veale,  84       14.  See  supra,  par.  14. 

Kan.  385,  114  Pac.  229,  37  L.R.A.  16.  Oak  v.  Dustin,  79  Me.  23,  7  Atl. 

(N.S.)  540.  815,  1  A.  S.  R.  281;  Fountain  v.  Big- 

11.  Williams  v.  Bayley,  L.  E.  1  H.  ham,  235  Pa.  St.  35,  84  Atl.  131,  Ann. 
L.  200,  35  L.  J.  ch.  717, 12  Oar.  N.  S.  Cas.  1913D  1185  and  note.  And  see 
875,  14  L.  T.  N.  S.  802,  6  Eng.  Rnl.  Patterson  v.  Gibson,  81  Ga.  802,  12 
Cas.  455.  A.  S.  R.  356;  Perry  v.  Hensley,  14 

Note:  11  Ann.  Cas.  386.  B.  Mon.  (Ky.)  474,  61  Am.  Dec.  164; 

12.  Compton  v.  Bunker  Hill  Bank,  (Jaines  v.  Poor,  3  Mete.  (Ky.)  503, 
96  HI.  301,  36  Am.  Rep.  147;  Green-  79  Am.  Dec.  559. 

y.  Seranage,  19  la.  461,  87  Am.  Dec.  16.  Oak  v.  Dustin,  79  Me.  23,  7  Atl. 
447.  815, 1  A.  8.  R.  281. 

Notes:  36  Am.  Rep.  70;  11  Ann.       Note:  Ann.  Cas.  1913D  1191. 
Cas.  387. 
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the  surety  will  be  discharged,  as  the  result  would  be  tliat  in  the  event 
of  a  recovery  against  the  defendant  the  surety  would  have  no  redress 
against  the  principal  because  of  the  duress.  If  the  surety  contracts  in 
ignorance  of  the  duress,  it  materially  increases  the  risk  beyond  that 
assumed  in  the  usual  course  of  business  of  that  kind.  This  doctrine 
is  consistent  with  the  general  rule  that  the  liability  of  the  surety 
depends  on  a  principal's  being  bound,  not  only  to  the  obligee,  but  to 
reimburse  the  surety  for  whatever  he  may  pay  for  the  principal.*'  It 
has  been  held  frequently  that  a  surety  cannot  plead  the  duress  of  his 
principal  as  a  discharge  of  his  bond  or  recognizance  given  to  secure  the 
release  of  the  principal  from  imprisonment.**  But  an  exception  to  the 
general  rule  is  recognized  in  some  jurisdictions  where  the  bond  is 
given  to  secure  a  discharge  from  illegal  arrest  or  imprisonment  or 
where  a  public  oflBcer,  authorized  by  statute  to  take  a  bond,  illegally 
exerts  his  oflScial  authority  and  thereby  compels  the  obligee  to  enter 
into  an  obligation  other  than  that  required  by  law.  In  such  a  case 
it  seems  that  the  obligation  is  not  binding  on  the  surety.** 

V.  Pleading  and  Proof 

19.  Necessity  for  Specially  Pleading  Duress  as  Defense. — ^It  is 

the  well  established  general  rule  that  duress  as  a  defense  to  an  action 
on  a  contract  cannot  be  permitted  to  be  proved  unless  specially 
pleaded,*'  and  on  the  issue  of  non  est  factum  it  is  not  competent 
for  the  defendant  to  show  matter  in  evidence  which  goes  only  in 
avoidance  of  the  contract.  The  reason  for  this  is  that  the  instrument 
remains  the  deed  of  the  party  notwithstanding  its  liability  to  be 
avoided,  until  plea  pleaded,  so  that  he  cannot  in  truth  say  that  it  is 
not  his  deed.*  It  has  been  held,  however,  that  in  a  suit  in  equity 
objections  to  the  sufficiency  of  the  answer  will  not  be  sustained  where 
all  the  parties  interested  understood  that  duress  was  pleaded  as  a 
defense.*  A  case  of  duress  by  threats  is  sufficiently  stated  by  alleging 
the  circumstances,  a  threat  of  prosecution  and  the  fear  of  its  execution, 
from  which  the  jury  may  determine  its  effect,  and  it  is  not  necessary 
specially  to  allege  that  by  reason  of  the  threat  free  will  and  agency 
were  overcome.* 

17.  Patterson  v.  Gibson,  81  Ga.  802,       20.  Nordholt   v.   Nordholt,  87   Cal. 
10  S.  E.  9, 12  A.  S.  R.  356.  552,  26  Pac.  599,  22  A.  S.  R.  268. 

Notes:  Ann.  Cas.  1913D  1192;  Ann.  I.Worcester    v.    Eaton,    13   Mass. 

Cas.  1913E  439.    See  generally  Prin-  371,  7  Am.  Dec.  155.     See  generally, 

ciPAL  AND  Surety.  Pleading. 

18.  Notes:  7  L.R.A.  551;  Ann.  Cas.  2.  Hoellwarth  v.  McCarthy,  93  Neb. 
1013D  1191.  246,  40  N.  W.  141,  43  L.R.A.(N.S.) 

19.  Patterson  v.  Gibson,  81  Qa.  802,  1005. 

10  S.  E.  9,  12  A.  S.  R.  356.  3.  Note:  7  L.R.A.  551. 

Note:  Ann.  Cas.  1913D  1192. 
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20.  Burden  of  Proof  and  Admissibility  and  Sufficiency  of  Evi- 
dence.— ^In  accordance  with  the  general  rule  es  to  affirmative  matters 
of  defense,  the  burden  of  proof  is  upon  one  setting  up  the  defense 
of  duress  to  establish  the  same,*  and  the  admissibility,  weight  and 
sufficiency  of  evidence  to  establish  duress  are  governed  by  the  rules 
of  evidence  in  civil  actions  generally.'  Where  the  doctrine  prevail? 
that  upon  the  issue  of  duress  the  inquiry  must  necessarily  be  as  to 
the  state  of  mind  of  the  person  pleading  it,  and  not  as  to  the  existence 
of  some  facts,  such  as  acts  done  or  things  which  are  susceptible  of 
demonstration  from  the  senses,'  evidence  of  conversation  and  acts  be- 
fore, at  the  time,  and  after  the  supposed  duress  would  clearly  be  proper 
to  show  the  state  of  mind  in  which  the  act  was  done.  In  the  nature  of 
things  it  is  the  best  evidence  of  which  the  case  id  capable,  for  no  man 
can  swear  particularly  how  another  felt  at  the  time  he  did  an  act.'  So 
declarations  and  acts  leading  to  and  inducing  the  execution  of  an  in- 
strument executed  by  a  married  woman  are  admissible  as  part  of  the 
res  gestsB,  where  she  denies  the  validity  of  the  instrument  on  the  ground 
that  she  was  forced  to  execute  it  by  menaces  and  threats  of  her  hus- 
band.* In  a  controversy  as  to  whether  a  release  of  personal  property 
has  been  obtained  through  duress,  by  means  of  an  arrest  upon  a  crim- 
inal charge,  the  declarations  of  the  person  arrested,  made  prior  to  the 
filing  of  thd  complaint,  are  competent  evidence  against  him  for  the 
purpose  of  showing  probable  cause  for  the  charge.' 

4.  Eddy  t.  Herrin,  17  Me.  338,  35  Copeland,  18  Md.  305,  81  Am.  Dec. 

Am.  Dee.  261.  597. 

6.  See  EviDENCK.  9.  Hackett  v.  King,  8  Alleu  (Mass.) 

6.  See  supra,  par.  7.  144,  85  Am.  Deo.  695.    Generally  as 

7.  Blair     v.     Coffman,     2     Overt,  to  the  admissibility  of  admissiond  and 
(Tenn.)  176,  5  Am.  Dec.  659.  declarations,  see  Admissions  and  Dso> 

8.  Central   Bank   of   Frederick   v.  lahatioks,  toL  1,  p.  467  et 
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22.  Role  as  to  Implied  Orants  Generally 

23.  Requisites  in  General;  Unity  and  Severanet 

24.  Method  of  Transfer 

25.  Permanent  and  Apparent 

26.  Continaons 

27.  Element  of  Necessity 

28.  Implied  Reservation 

29.  Bounding  Land  by  Way 

30.  Reference  to  Plat  or 'Map 

31.  Ways  of  Necessity 

Bt  PRE80RIPTI0N 

32.  In  General 

33.  Requisites  in  General 

34.  Continaons  and  Uninterrupted  User 

35.  Identity  of  Thing  Enjoyed;  Relation  to  Dominant  Estate 

36.  Adverse  Gaim  of  Right 

37.  Use  under  license  or  Parol  Contract 

38.  Knowledge  and  Acquiescence  of  Owner  of  Fee 

39.  Burden  of  Proving  Adverse  User 

40.  Evidence  of  Adverse  User 

41.  Natnre  and  Force  of  Prestunpticm 

V.  Mode  and  Extent  of  User 

Ix  Gekekal 

42.  Purpose  and  Character  of  Easement  as  Test 

43.  Extent  by  Express  Grant 

44.  Restrictions  as  to  Use 

45.  Implied  Easements 

46.  Prescriptive  Easements 

47.  Misuser 

LocATTOzr  AB  Amorma  Usai 

48.  In  General 

49.  Change  of  Location 

50.  Deviation  from  Way 
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BxpuBs  AND  Avrawaosa 

bL  Constmetion,  Maintenaooe  and  B«pain 
32.  Alteration 

53.  Means  of  Protection;  Fences,  Saf^^nards  and  Barrien 

Obstbuotiov  <m  Disturbavob 

54.  In  General ;  Use  by  Owner  of  Fee 
56.  Bnilding  Over  or  Under 

56.  Erecting  Gates  and  Fences 

57.  Right  to  Remove  Obstructions 

Emoi  OF  TiuireRiHi 

58.  Sererance  from  Dominant  Estate 

59.  Division  of  Dominant  Estate 
00.  Transfer  of  Dominant  Estate 

61.  Transfer  of  Servient  Estate 

62.  Notice  of  Negative  Easement  Created  by  Covenant  or  Agreement 

VL  Extinguishment  of  Easements 

63.  In  Oeneral 

64.  Merger 

65.  Release  or  License 

66.  Nonoser 

67.  Adverse  Possession 

68.  Abandonment  GeneraQy 

69.  Acts  Inconsistent  with  Easement 

70.  Change  of  Use  or  Misuser 

71.  Completion  of  Purpose 


Vn.  Remedies 


72.  In  Oeneral 

73.  By  Whom  Action  Maintainable 

74.  Pleading 

75.  Actions  at  Law;  Damages 

76.  Suits  in  Equity 

77.  Injnnctaon 


I.  Introductory 

1.  Scope  of  Article. — The  purpose  of  this  article  is  to  set  forth  the 
rules  and  principles  applicable  to  easenaepts  in  general.  It  includes 
a  discussion  of  the  nature  and  classification  of  easements ;  the  various 
methods  by  which  they  are  created,  whether  by  express  or  implied 
grant  or  by  prescription ;  the  modes  and  extent  of  their  user,  includ- 
ing the  respective  rights,  duties  tmd  liabilities  of  the  owners  of  the 
dominant  and  servient  tenements;  and  the  remedies  relating  to 
easements.     It  does  not  include  the  principles  relating  to  publie 

734 


Digitized  by 


Google 


•  B.  C.  L.  EASEMENTS  t$  2,  3 

easements/  easements  obtained  under  the  powey  of  eminent  domain,* 
or  easements  affecting  particular  species  of  private  property,  such  as 
mines,  party  walls,  wharves,  and  waters.*  Easements  incident  to  the 
ownership  of  adjoining  land,  such  as  the  easement  of  lateral  support, 
are  treated  in  a  separate  article ;  *  as  are  also  matters  relating  to  the 
validity  of  deeds  by  which  easements  are  created  or  conveyed,  or  to 
the  general  construction  of  such  deeds.' 

2.  Definitions. — An  easement  has  been  defined  as  a  liberty,  privi- 
lege or  advantage  in  land  without  profit,  existing  distinct  from  the 
ownership  of  the  soil.'  It  is  a  right  which  one  person  has  to  use  the 
land  of  another  for  a  specific  purpose.''  As  more  fully  defined  it  is 
a  privilege  without  profit,  which  the  owner  of  one  tenement  has  a 
right  to  enjoy  in  respect  to  that  tenement,  in  or  over  the  tenement 
of  another  person,  by  reason  whereof  the  latter  is  obliged  to  suffer  or 
refrain  from  doing  something  on  his  own  tenement  for  the  advantage 
of  the  former,  a  charge  or  burden  upon  one  estate  (the  servient)  for 
the  benefit  of  another  (the  dominant).*  While  in  some  cases  it  has 
been  stated  that  an  easement  is  a  ri^t  which  one  proprietor  has  to 
some  profit,  benefit  or  lawful  use,  out  of  or  over  the  estate  of  another 
proprietor,*  the  use  of  the  term  "profit"  in  this  connection  is  not  to 
be  confused  with  the  ordinary  use  of  the  word.  As  is  pointed  out  in 
another  paragraph,  the  right  to  an  easement  does  not  include  the 
right  to  a  profit  in  the  land  subject  to  such  easement.** 

3.  Nature  and  Characteristics. — ^The  essential  qualities  of  ease- 
ments are:  first,  they  are  incorporeal;  second,  they  are  imposed 
upon  corporeal  property;  third,  they  confer  no  right  to  a  participation 

1.  SeeBRiDGES,  vol.  4,p.  193et8eq.;  Ohio  St.  121,  86  N.  E.  657,  128  A. 
Db^ication.voI.  8,  p.  879;  Highways;  S.  R.  679,  19  L.R.A.(N.S.)  700; 
Pabks  ahd  Squares;  Watsbb;  .Hazelton  v.  Putnam,  3  Pin.  (Wis.) 
Wharves.  107,  54  Am.  Dec.  158;  Monnsey  v. 

2.  See  Eminejtt  Domain.  Ismay,  3  H  &  C.  486,  34  L.  J.  Exch. 
8.  See     Mikes;     Pabtt     Walls;   52,  11  Jur.  N.  S.  141,  8  Eug.  Enl. 

Waters;  Wharves.    See  as  to  other  Gas.  275. 

Bpecifie  matters,  Fences;   Fish  and      7.  Notes:  136  A.  S.  R.  681;  6L.R.A. 

f^SHERiES;  Logs  and  Loggino.  159;  8  L.R.A.  575. 

4.  See  Adjoining  Landowners,  voL  8.  Gray  v.  Me  Williams,  98  Cal.157, 
1,  p.  380  et  seq.  32   Pac.   976,  35   A.   S.   R.   163,  21 

6.  See  Deeds,  vol.  8,  p.  935  et  seq.  L.R.A.  593;  Tardy  v.  Creasy,  81  Va. 

6.  Dnbuque  v.  Maloney,  9  la.  450,  553,  59  Am.  Rep.  676. 
74  Am.  Dec.  358;  Stokes  v.  Maxson,       Note:  136  A.  S.  R.  682. 
113    la.    122,    84    N.    W.    949,    86       9.  Ritger  v.  Parker,  8  Cush.  (Mass.) 
A.    S.    R.    367;    Consolidated    Gas   145,   54   Am.   Dec.   744;    Morrill   v. 
Co.    y.     Baltimore,     101     Md.     541,  Mackman,  24  Mich.  279,  9  Am.  Rep. 
61   Atl.   532,   109   A.    S.   R.   584,   1  124;  Huyck  v.   Andrews,  113  N.  Y. 
LJl.A.(N.S.)   283;  Albright  v.  Cort-  81,  20  N.  E.  581,  10  A.  S.  R.  432, 
right,  64  N.  J.  L.  330,  46  AU.  634,  3  L.R.A.  789;  Hnfl  v.  McCauley,  53 
81    A.    S.    R.    504,   48-  L.RJl.    616;   Pa.  St  206,  91  Am.  Dec.  203. 
Pieree  v.  Keator,  70  N.  Y.  419,  26       Note:  8  L.RA.  617. 
Am.  Rep.  612;  Yeager  v.  Tuning,  79       10.  See  infra,  par.  13. 
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in  the  profits  arising  from  such  property ;  and  fourth,  in  the  case  of  an 
appurtenant  easement  there  must  be  two  distinct  tenements,  the 
dominant  to  which  the  right  belongs,  and  the  servient  upon  whidi  the 
obligation  rests.**  Being  an  incorporeal  hereditament,  an  easement 
is  not  capable  of  seisin.  It  lies  in  grant,  not  in  seisin.*'  But  while 
it  is  a  right  distinct  from  the  ownership  of  the  soil,  it  is  well  settled 
that  it  is  more  than  a  mere  personal  privilege.  It  is  an  interest  in 
the  land  *•  within  the  meaning  of  the  statute  of  frauds.**  Further- 
more, an  easement  is  property  within  the  meaning  of  a  constitutional 
provision  that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law.*'  The  right  is  attached  to  the  estate,  and  not  to 
the  person  of  the  owner  of  the  dominant  tenement.  On  the  other 
hand,  it  is  a  charge  upon  the  estate  or  property  of  the  servient  tene- 
ment, and  is  not  imposed  upon  the  person  of  the  servient  owner,  and 
therefore  an  obligation  upon  him  to  do  something  for  the  beneiSt  of 
the  dominant  tenement  is  not  an  easement.** 

4.  Easement  as  Incumbrance. — ^Au  incumbrance  within  the  terms 
of  the  covenant  against  incumbrances  is  defined  as  every  right  to  or 

11.  Shirley  v.  Crabb,  138  Ind.  200,  Md.  541,  61  Atl.  532,  109  A.  S.  B. 
37  N.  E.  130,  46  A.  S.  R.  376;  Wool-  584,  1  L.R.A.(N.S.)  263;  Bondli  v. 
dridge  v.  Smith,  243  Mo.  190,  147  S.  Blakemore,  66  Miss.  136,  5  So.  228, 
W.  1019,  40  L.R.A.(N.S.)  752;  Pierce  14  A.  S.  R.  550;  Smith  v.  DennifE, 
V.  Keator,  70  N.  Y.  419,  26  Am.  Rep.  24  Mont.  20,  60  Pac  398,  81  A.  S. 
612.  R.  408,  50  L.RA.  741;  Barr  v.  Lam- 
Note:  136  A.  S.  R.  682.  aster,  48  Neb.  114,  66  N.  W.  1110, 
As  to  the  essential  that  there  be  32  L.R.A.  451;  Taylor  v.  Millard,  118 

two  distinct  tenements,  the  dominant  N.  Y.  244,  23  N.  E.  376,  6  L.R.A.  667; 

and  the  servient,  see  Consolidated  Gas  Narron  v.  WUmington  &  W.  R.  Co., 

Co.  V.  Baltimore,  101  Md.  541,  61  Ati.  122  N.  C.  856,  29  S.  E.  356,  40  LJIA. 

532,  109  A.  S.  R.  584,  1  L.R.A.(N.S.)  415;   Shaw  v.  Proffitt,  57  Ore.  192, 

263;  Seymour  v.  Lewis,  13  N.  J.  Eq.  109   Pac.   584,  110   Pac.   1092,   Ann. 

439,  78  Am.  Dec.  108;  Dark  v.  John-  Cas.  1913A  63;  Harris  v.  Miller,  Meigs 

ston,  55  Pa.   St.  164,   93  Am.   Dec.  (Tenn.)  158,  33  Am.  Dec.  138;  Nnn- 

732;  Cadwalader  v.  BaUey,  17  R.  I.  nelly  v.  Southern  Iron  Co.,  94  Tenn. 

495,  23  Atl.  20,  14  L.R.A.  300.  397,  29  S.  W.  361,  28  L.R.A.  421; 

12.  Hicks  V.  Swift  Creek  Mill  Co.,  Hazelton  v.  Putnam,  3  Pin.   (Wis.) 
133  Ala.  411,  31  So.  947,  91  A.  S.  107,  54  Am.  Dec.  158. 

R.  38,  57  L.R.A.  720;  Gray  v.  Cam-       14.  See  infra,  par.  60. 
bridge,  189  Mass.  405,  76  N.  E.  195,       15.  Nesbitt  v.  Trumbo,  39  111    110, 
2  L.R.A.(N.S.)   976;  Narron  v.  Wil-  89  Am.  Dec.  290;  Story  v.  New  York 
mington  &  W.  R.  Co.,  122  N.  C.  856,  El.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep. 
29  S.  E.  356,  40  L.R.A.  415.  146;  Healy  Lumber  Co.  v.  Morris,  33 

13.  Hicks  V.  Swift  Creek  MiU  Co.,  Wash.  490,  74  Pac.  681,  99  A.  S.  R. 
133  Ala.  411,  31  So.  947,  91  A.  S.  964,  63  L.R.A.  820.  As  to  property 
R.  38,  57  L.R.A.  720;  Peck  ▼.  Smith,  generaUy  within  the  meaning  of  the 
1  Conn.  103,  6  Am.  Dec.  216 ;  Hazlett  constitutional  guaranty,  see  Constitv- 
V.  Sinclair,  76  Ind.  488,  40  Am.  Rep.  tional  Law,  vol.  6,  p.  261  et  seq. 
254;  Shirley  v.  Crabb,  138  Ind.  200,  16.  Hills  v.  MiDer,  3  Paige  (N.  Y.) 
37  N.  E.  130,  46  A.  S.  R.  376;  Con-  254, 24  Am.  Deo.  218;  Tardy  v.  Creasy, 
Bolidated  Gas   Co.  y.  Baltimore,  101    81  Va.  553,  59  Am.  Rep.  67flL 
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interest  in  the  land,  to  the  diminution  of  the  value  of  the  land,  but 
consistent  with  the  passage  of  the  fee  by  the  conveyance.*'  Such 
being  the  scope  and  extent  of  the  covenant,  it  follows  that  an  exist- 
ing outstanding  ea^ment,  as,  for  example,  a  right  of  way  across 
the  premises,  used  and  enjoyed,  is  such  a  claim  or  right  as  interferes 
with  the  possession  of  the  proprietor,  and  affects  the  estate  both  in 
quantity  and  value,  and  falls  within  the  terms  and  spirit  of  the  cove- 
nant.** There  is  a  conflict,  however,  in  the  application  of  the  rule 
when  the  easement  is  known  to  the  purchaser  at  the  time  the  land  is 
purchased  and  the  covenant  made.  On  the  one  hand,  and  this  seems 
to  be  the  more  reasonable  and  ingenuous  rule,  it  is  held  that  the  par- 
ties, in  the  absence  of  anything  to  the  contrary,  are  presumed  to  have 
contracted  with  reference  to  the  existing  state  and  condition  of  the 
property;  and  if  an  easement  to  which  it  is  subject  be  open  and 
visible,  and  of  a  continuous  character,  the  purchaser  is  supposed  to 
have  been  willing  to  take  the  property,  as  it  was  at  the  time,  subject  to 
such  burden.*®  On  the  other  hand,  the  earlier  and  strict  rule  is  that 
the  fact  that  the  purchaser  is  regarded  as  having  had  notice  of  the 
easement  does  not  affect  his  right  of  recovery  upon  the  covenant.** 

II.  Kinds  op  Easeubnts 

5.  Appurtenant. — ^Easements  are  divided  broadly  into  two  classes, 
easements  appurtenant  and  easements  in  gross.  An  appurtenant  ease- 
ment is  an  incorporeal  right  which,  as  the  term  implies,  is  attached  to 
and  belongs  with  some  greater  or  superior  right, — something  annexed 
to  another  thing  more  worthy,  and  which  passes  as  incident  to  it.  It  is 
incapable  of  existence  separate  and  apart  from  the  particular  land  to 
which  it  is  annexed.*  It  is  obvious  that  the  easement,  to  be  appur- 
tenant, must  be  attached  to  the  dominant  estate,  and  it  can  become 
legally  attached  only  by  unity  of  title  in  the  same  person  to  both  the 

17.  Stokes  T.  Mazson,  113  la.  122,  1138  et  seq.,  where  these  opposing 
84  N.  W.  949,  86  A.  S.  R.  367  and  note,   roles  are  discussed. 

See  also  Covknants,  vol.  7,  p.  1134.  1.  Jarves  v.  Seele  Milling  Co.,  173 

18.  Pilcher  v.  Atchison,  etc.,  R.  Co.,  HI.  192,  50  N.  E.  1044,  64  A.  S.  R. 
38  Kan.  516,  16  Pac.  945,  5  A.  S.  R.  107;  Leonard  v.  White,  7  Mass.  6,  5 
770;  Scriver  v.  Smith,  100  N.  T.  471,  Am.  Dec  19;  Wooldridge  v.  Smith, 
3  N.  B.  675,  53  Am.  Rep.  224.  243  Mo.  190, 147  S.  W.  1019, 40  L.R.A. 

Note:  10  A.  S.  R.  440.  (N.S.)  752;  New  Ipswich  W.  L.  Facto- 

See  also  Covknants,  vol.  7,  p.  1136  ry  v.  Batchelder,  3  N.  H.  190, 14  Am. 

et  seq.  Dec.  346 ;  Houston  y.  Zahm,  44  Ore. 

19.  Janes  v.  Jenkins,  34  Md.  1,  6  610,  76  Pac.  641,  65  L.R.A.  799;  Cad- 
Am.  Rep.  300 ;  Kutz  v.  McCnne,  22  walader  v.  Bailey,  17  R.  L  495, 23  Atl. 
Wis.  628,  99  Am.  Dec.  85  and  note.  20,  14  L.R.A.  300;  Reise  v.  Enos,  76 

Notes:  10  A.  S.  R.  440;  Ann.  Cas.  Wis.  634,  45  N.  W.  414,  8  L.R.A.  617. 
1913D  441.  Notes:  81  A,  S.  R.  764;  136  A.  S. 

20.  See  Covenants,  vol.  7,  pp.  1136,  R.  685. 
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dominant  estate  and  the  easement  claimed.*  In  detennining  whether 
a  particular  easement  created  by  grant  is  or  is  not  appurtenant  to 
land  two  matters  must  be  considered, — the  nature  of  the  right  and  the 
intention  of  the  parties.  In  the  first  place,  it  is  a  rule  that  nothing 
can  be  appurtenant  unless  it  agrees  in  nature  and  quality  with  the 
thing  to  which  it  is  claimed  to  be  appurtenant.  For  example,  the 
right  to  overflow  lands  is  not  an  appurtenance  agreeing  in  nature  or 
quality  with  the  land  itself,  but  more  properly  appertains  to  something 
that  has  been  put  upon  the  land,  such  as  a  mill.'  In  addition,  the 
easement  must  bear  some  relation  to  the  use  of  the  dominant  estate. 
A  right  not  connected  with  the  enjoyment  or  use  of  a  parcel  of  land 
granted  cannot  be  annexed  as  an  incident  to  that  land,  so  as  to  become 
appurtenant  to  it.*  Some  authorities  hold  that  a  way  cannot  be 
appurtenant  to  a  close  at  which  it  neither  begins  nor  ends ;  that  one 
terminus  must  be  the  land  or  tenement  of  the  person  claiming  it;* 
but  the  more  hberal  view  is  adopted  that,  notwithstanding  neither 
terminus  of  the  way  is  upon  the  close  to  which  it  is  claimed  appur- 
tenant, it  will  nevertheless  be  so  regarded,  if  it  clearly  appears  to  have 
been  the  intention  of  the  parties  that  it  should  be."  Ordinarily  the 
intention  of  the  parties  is  primarily  to  be  determined  from  the  written 
instrument.  Some  courts  adhere  to  the  strict  rule  that  the  conveyance 
alone  must  show  that  the  parties  intended  the  right  to  be  made 
appurtenant  to  certain  land  therein  mentioned;  the  question  cannot 
be  determined  from  matter  aliunde ; '  but  the  reasonable  and  prevail- 
ing rule  is  that  an  easement  is  appurtenant  if  so  in  fact,  although  not 
declared  to  be  so  in  the  deed,  and  that  if  the  intention  is  not  suffi- 
ciently expressed  this  question  may  be  determined  by  the  relation  of 
the  easement  to  the  so-called  dominant  estate,  or  the  absence  of  it,  and 
in  the  light  of  all  the  circumstances  under  which  the  grant  was  made.* 

2.  Smith  V.  Denniff,  24  Mont.  20,   L.R.A.(N.S.)  21. 

60  Pftc.  398,  81  A.  S.  R.  408, 50  L.R.A.  6.  Fisher  ▼.  Pair,  34  S.  C.  203,  13 
741.  S.  E.  470,  14  L.RA.  333:  AUey  v. 

3.  WScoxon  V.  McQhee,  12  HI.  381,  Carleton,  29   Tex.   74,  94  Am.  Dec 
54  Am.  Dec.  409;  Leonard  v.  White,  260. 

7  Mass.  6,  5  Am.  Dec.  19.  Notes:  100  Am.  Dec  115:  2  L.R.A. 

Note:  81  A.  S.  R.  764.  (N.S.)  983. 

4.  Graham  v.  Walker,  78  Conn.  130,       6.  Graham  v.  Walker,  78  Conn.  130, 

61  Atl.  98,  112  A.  S.  R.  93,  3  Ann.  61  Atl.  98,  112  A.  S.  R.  93,  3  Ann. 
Cas.  641,  2  L.R.A.(N.8.)  983;  Fisher  Cas.  641,2L.RA.(N.S.)  983  and  note; 
V.  Fair,  34  S.  C.  203,  13  S.  E.  470,  Jobling  v.  Tuttle,  75  Kan.  351,  89  Pac. 
14  L.R.A.  333;  Alley  v.  Carleton,  29  699,  9  L.R.A.(N.S.)  960. 

Tex.  74,  94  Am.  Dec.  260;  Mahler  v.  7.  Wagner  v.  Hanna,  38  CaL  111,  99 

Brunder,  92  Wis.  477,  66  N.  W.  502,  Am.   Dec  354;   Mahler  v.   Brnmder, 

31  LJI.A.  695;  Ackroyd  v.  Smith,  19  92  Wis.  477,  66  N.  W.  502,  31  L.R.A. 

L.  J.  C.  PI.  315,  10  C.  B.  164,  70  E,  695. 

C.  L.  164,  14  Jur.  1047,  10  Eng.  Rul.  Note:  77  A.  S.  R.  681. 

Cas.  1.  8.  Corea  v.  Higuera,  153  Cal.  451, 

Notes:    2    LJl.A.(N.S.)    984;    37  95  Pac.  882,  17  L.RA.(N.S.)  1018: 
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In  order  to  attach  an  easement  to  a  dominant  estate,  it  is  not  necessary 
that  it  should  be  created  at  the  moment  when  either  the  dominant  or 
the  servient  estate  is  conveyed,  if  the  purport  of  the  deed  is  to  create  an 
easement  for  the  benefit  of  the  dominant  estate.'  It  is  elementary 
that  a  right  which  an  owner  exercises  in  passing  across  one  part  of  bis 
land  in  using  another  part  is  not  an  easement  appurtenant  to  the 
land,  as  no  man  can  have  an  easement  in  his  own  property." 

6.  In  Gross. — ^Under  the  rule  that  there  can  be  no  easement  without 
a  distinct  dominant  tenement,  there  can,  in  strictness,  be  no  such  thmg 
as  an  easement  in  gross.  There  is,  however,  a  class  of  rights  which 
are  impressed  upon  the  land  of  one  person  in  favor  of  another  pelrson 
or  other  persons,  and  not  in  favor  of  another  tract  of  land,  and  these 
rights  are  sometimes  spoken  of  by  courts  and  legal  writers  as  "ease- 
ments in  gross."  An  easement  in  gross  is  defined  as  a  mere  personal 
interest  in  the  real  estate  of  another.**  .  The  principal  distinction 
between  it  and  an  easement  appurtenant  is  found  in  the  fact  that  in 
the  first  there  is,  and  in  the  second  there  is  not,  a  dominant  tenement. 
The  easement  is  in  gross,  and  personal  to  the  grantee,  because  it  is 
not  appurtenant  to  oQier  premises.**  The  great  weight  of  the  author- 
ities supports  the  doctrine  that  easements  in  gross,  properly  so  called 
because  of  their  personal  character,  are  not  assignable  or  inheritable, 
nor  can  they  be  made  so  by  any  terms  in  the  grant.**  Many  cases 
which  seem  to  be  in  conflict  with  this  rule  are  reconcilable  because 
under  their  facts  the  rights  in  question  were  profits  a  prendre  and 
not  easements  in  gross.**    However,  it  has  been  held  directly  that  an 

Berryman  v.  Hotel   Savoy  Co.,  160  (N.S.)  752;  Houston  v.  Zahm,  44  Ore. 

Cal.   559,  117   Pae.   677,   37   L.R.A.  610,  76  Pac  641,  65  L.R,A.  799. 
(N.S.)  5;  Lidgerding  v.  Zignego,  77       13.  Turner  v.  Selectmen  of  Hebron, 

Minn.  421,  80  N.  W.  360,  77  A.  S.  R.  61  Conn.  175,  22  AU.  951,  14  L.R.A. 

677;  Callan  v.  Hause,  91  Minn.  270,  386;  Graham  v.  Walker,  78  Conn.  130, 

97  N.  W.  973, 1  Ann.  Cas.  680;  Smith  61  AU.  98,  112  A.  S.  R.  93,  3  Ann. 

V.  Garbe,  86  Neb.  91,  124  N.  W.  921,  Cas.  641,  2  L.R.A.(N.S.)  983;  Wool- 

136  A.  S.  R.  674,  20  Ann.  Cas.  1209;  dridge  v.  Smith,  243  Mo.  190,  147  S. 

Smith  V.  Furbish,  68  N.  H.  123, 44  AU.  W.  1019,  40  L.R.A.(N.S.)  752;  Beach 

398,  47  L.RA.  226.  v.  Morgan,  67  N.  H.  529,  41  AU.  349, 

Note:  21  A.  S.  R.  489  et  seq.  68  A.   S.   R.   692;   Tipinum   Fishing 

See  infra,  par.  9.  Co.  v.  Carter,  61  Pa  St.  21,  100  Am. 

9.  Ladd  v.  Boston,  151  Mass.  585,  Dec.  597;  Cadwalader  v.  Bailey,  17  R. 
24  N.  E.  858,  21  A.  S.  R.  481.  I.  495,  23  AU.  20,  14  L.R.A.  300; 

10.  Bonelli  v.  Blakemore,  66  Miss.  Fisher  v.  Fair,  $4  S.  C.  203,  13  S.  E. 
136,  5  So.  228, 14  A.  S.  R.  550.  470,  14  L  R^.  333  and  note;  Alley  v. 

11.  Cadwalader  v.  Bailey,  17  R.  L  CarM-oa,  29  Tex.  74,  94  Am.  Dec.  260. 
495,  23  AU.  20, 14  L.R.A.  300;  Fisher  it«te:  100  Am.  Dec.  115. 

v.  Fair,  34  S.  C.  203, 13  S.  K.  47S,  14  14.  Tinicum  Fishing  Co.  v.  Carter, 
L.RJi..  333.  61  Pa.  St.  21, 100  Am.  Dec.  597;  Cad- 
Note:  136  A.  S.  R.  683.  walader  v.  Bailey,  17  R.  I.  495,  23  AU. 

12.  Wai^uOT  v.  iianna,  38  Cal.  Ill,  20,  14  L.R.A.  300. 

99  Ajsi.  Dec.  354;  Wooldridge  v.  Smith,      Note:  14  L.R.A.  333. 
«43  Mo.  190, 147  S.  W.  1019, 40  L.R.A.       See  infra,  par.  13. 
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easement  in  gross  may  be  assigned.**  Under  the  English  law  a  private 
easement  can  only  be  held  as  appurtenant  to  a  dominant  tenement^ 
and  an  easement  granted  to  an  individual  in  gross  amounts  to  no 
more  than  a  personal  license;  so  that,  although  the  grant  be  accom- 
panied by  words  of  inheritance,  the  privilege  conferred  inures  only 
to  the  personal  benefit  of  the  grantee,  and,  since  this  is  so,  necessarily 
dies  with  him." 

7.  Apparent,  Affirmative  and  Negative  Easements. — In  addition  to 
the  two  main  classes,  appurtenant  and  in  gross,  easements  are  also 
classified  as  apparent,  affirmative  and  negative,  continuous  and  non- 
continuous.  An  apparent  easement  is  one  whose  existence  is  readily 
ascertainable.  Such  easement  need  not  be  actually  visible.  It  is 
enough  that  the  facts  and  circumstances  fairly  construed  will  disclose 
it;  as  in  the  case  of  a  drainpipe  under  the  surface,  into  which  the 
water  is  conducted  from  a  roof.  Ordinarily,  however,  as  the  term 
implies  it  relates  to  such  easements  as  are  open  and  visible,  as,  for 
instance,  those  incident  to  the  use  of  a  running  stream  or  a  well- 
defined  roadway.*'  An  affirmative  easement  is  one  which  entitles 
the  owner  of  the  dominant  tenement  to  use  the  servient  tenement, 
or  clothes  him  with  authority  to  do  some  act  on  the  servient  tenement 
which*  otherwise  would  be  unlawful.  A  negative  easement  is  one  in 
which  the  owner  of  the  servient  tenement  is  by  reason  of  the  ease- 
ment curtailed  in  the  exercise'  of  some  of  his  rights,  in  respect  of  his 
lands,  in  favor  of  the  owner  of  the  dominant  tenement.  Rights  of 
way,  of  discharge  of  matter  over  the  land  of  another,  are  illustrations 
of  affirmative  easements.  Rights  to  light  and  air,  the  power  to  restrict 
a  railway  company  so  to  use  their  property  as  to  stop  their  trains 
thereon  and  at  particular  buildings  thereon  for  the  use  of  the  ovener 
of  the  dominant  tenement,  are  illustrations  of  negative  easements.** 
Negative  easements  are  closely  related  to  what  are  sometimes  termed 
quasi  easements,*'  or  reciprocal  negative  easements.**  These  gen- 
erally arise  out  of  restrictive  covenants  or  covenants  as  to  use,  a  subject 
fully  considered  under  another  title.* 

15.  Goodrich  v.  Burbank,  12  Allen  N.  W.  621,  Ann.  Cas.  1912C  853,  33 
(Jfass.)  459,  90  Am.  Dec.  161.  L.R.A.(N.S.)   459. 

Note:  14  L.R.A.  335.  See  infra,  par.  25. 

16.  Mitchell  v.  D'Olier,  68  N.  J.  L.       Note:  L.R.A.  1915C  347. 
375,  53  Atl.  467,  59  L.R.A.  949;  Ack-       18.  Note:  136  A.  S.  R.  683. 

royd  V.  Smith,  19  L.  J.  C.  PI.  315,  10  See  also  as  to  negative  easement, 

C.  B.  164,  70  E.  C.  L.  164,  14  Jur.  Pitkin  v.  Long  Island  R.  Co.,  2  Barb. 

1047,  10  Eng.  Rvd.  Cas.  1  and  note.  Ch.  (N.  T.)  221,  47  Am.  Dec.  320. 

17.  German  Savings  &  Loan  Soc.  19.  Childs  v.  Boston  &  M.  R.  Co^ 
V.  Gordon,  54  Ore.  147,  102  Pac.  213  Mass.  91,  99  N.  E.  957,  48  L.R.A. 
736,  26  L.R.A.(N.S.)  331;  Hoffman  v.  (N.S.)  378. 

Shoemaker,  69  W.  Va.  233,  71  S.  E.       20.  Note:  37  L.RA.(N,S.)  36. 
198,  34  L.E.A.(N.S.)  632.     See  also      1.  See  Covenants,  voL  7,  p.  1114 
Brown  v.  Fuller,  165  Mich.  162,  130   et  seq. 

740 


Digitized  by 


Google 


9  B.  C.  L.  EASEMENTS  ««  8,  9 

'8.  Continuous  and  IToncontinuous  Easements. — The  courte  recog- 
nize also  the  classiiication  of  ea^ments  into  continuous  and  noncon- 
tinuous.  Continuous  are  those  of  which  the  enjoyment  is  or  may  be 
continual  without  the  necessity  of  any  actual  interference  by  man, 
those  depending  upon  some  artificial  structure  upon,  or  natural  for- 
mation of,  the  servient  tenement,  obvious  and  permanent,  which  con- 
stitutes the  easement  or  is  the  means  of  enjoying  it;  as  the  bed  of  a 
running  stream,  an  overhanging  roof,  a  pipe  for  conveying  water,  a 
drain,  or  a  sewer,  Noncontinuous  easements  are  those  the  enjoyment 
of  which  can  be  had  only  by  the  interference  of  man, — that  have  no 
means  specially  constructed  or  appropriated  to  their  enjoyment,  and 
that  are  enjoyed  at  intervals,  leaving  between  these  intervals  no 
visible  sign  of  their  existence,  such  as  a  right  of  way  or  a  right  to 
draw  water.  A  way  is  said  not  to  be  continuous,  because,  in  the  use 
of  it,  there  is  involved  the  personal  action  of  the  owner  in  walking  or 
driving  on  it.*  The  test  of  continuousness  is  that  there  is  an  alteration 
or  arrangement  which  makes  one  tenement  dependent  in  some  meas- 
ure upon  another.* 

9.  Distinction  between  Easements  Appurtenant  and  in  Gross. — 
Although  the  distinction  between  an  appurtenant  easement  and  an 
easement  in  gross  is  clear,  it  is  not  always  easy  to  apply  the  principle 
to  the  facts.  The  question  is  to  be  determine  mainly  by  the  nature 
of  the  right  and  the  intention  of  the  parties  creating  it.*  As  a  rule 
of  construction  courts  favor  the  appurtenant  easements,  and  if  the 
right  in  controversy  is  in  its  nature  an  appropriate  and  useful  adjunct 
to  the  land  conveyed,  having  in  view  the  intention  of  the  grantee  as 
to  its  use,  there  being  nothing  to  show  that  the  parties  intended  it  to 
be  a  mere  personal  right,  it  should  be  held  to  be  appurtenant  and 
not  in  gross,  the  pr^sumption  therefore  being  in  favor  of  the  former 
where  there  is  a  doubt  as  to  the  real  nature  of  the  grant.'  And  so 
an  easement  is  never  construed  to  be  in  gross  when  it  can  fairly  be 
construed  to  be  appurtenant.*  Generally  when  an  easement  is  granted 
the  purpose  intended  to  be  accomplished  by  it  in  stated  in  the  con- 

2.  Bonelli  v.   Blakemore,   66   Miss.   v.  Gordon,  54  Ore.  147,  102  Pac.  736, 
136,  5  So.  228,  14  A.  S.  B.  550;  Ger-   26  L.B.A.(N.S.)  331. 

man  Savings  &  Loan  Soc.  v.  Gordon,  4.  Cadwalader  v.  Bailey,  17  B.  I. 

54  Ore.  147,  102  Pac.  736,  26  L.B.A.  495,  23  AU.  20,  14  L.R.A.  300. 

(N.S.)  331;  Rhodes  v.  Whitehead,  27  6.  Smith  v,  Garbe,  86  Neb.  91,  124 

Tex.  304,  84  Am.  Dec.  631;  Scott  v.  N.  W.  921,  136  A.  S.  E.  674,  20  Ann. 

Moore,  98  Va.  688,  37  S.  E.  342,  81  Cas.  1209;  Houston  v.  Zahm,  44  Ore. 

A.  S.  R.  749;  Hoffman  v.  Shoemaker,  610,  76  Pac.  641,  65  L.R.A.  799. 

69  W.  Va.  233,  71  S.  E.  198,  34  L.R.A.  6.  Wagner  v.  Hanna,  38  Cal.  Ill, 

(N.S.)  632.  99  Am.  Dec.  354;  Lidgerding  v.  Zig- 

Notes:  22  A,  S.  R.  570;  136  A.  S.  nego,  77  Minn.  421,  80  N.  W.  360, 

R.  683;  26  L.R.A. (N.S.)  333;  L.R.A.  77  A.   S.  R.  677;   CaUan  v.  Hause, 

1915C  349.  91  Minn.  270,  97  N.  W.  973,  1  Ann. 

3.  German    Savings    &    Loan    Soe.  Cas.  680;   Smith    v.   Garbe,  86  Neb. 
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veyanoe,  or  can  be  gathered  from  a  plan  referred  to  therein,  or  from 
the  situation  of  the  property  with  reference  to  other  land  of  the 
grantor.'  The  surrounding  circumstances  are  of  importance;  for 
example,  when  the  reservation  of  an  easement  naturally  operates  to 
enhance  the  value  of  the  other  adjacent  lands  of  the  grantor,  this  is  a 
strong  circumstance  to  indicate  that  it  was  intended  to  be  appurtenant 
to  the  estate,  and  not  merely  personal  to  the  grantor.*  There  is,  how- 
ever, no  incompatibility  in  the  grant  of  a  right  of  way  to  seversil  per- 
sons, which  confers  a  right  appurtenant  as  to  some  of  the  grantees 
and  in  gross  as  to  others,  for  such  a  grant  may  be  ptirtly  appurtenant 
and  partly  m  gross.'  The  construction  of  a  grant  to  determine 
whether  the  right  conveyed  is  an  easement  appurtenfmt  or  in  gross  is 
of  course  a  question  for  the  court.** 

in.  Analooous  Rights  Distinguished 

10.  Natural  Rights. — There  is  yet  another  classification  to  which 
easements  are  susceptible,  and  as  the  two  classes  are  similar  in  many 
respects,  they  are  sometimes  confounded.  The  one  class  is  of  those 
easements  created  by  the  act  of  man,  and  the  other  those  given  by  the 
law  to  every  landowner,  so  that  he  should  have  security  in  the  tenure 
and  enjoyment  of  his  property.  Without  this  last  named  class  a 
neighbor  might  deprive  a  landowner  of  the  benefits  derivable  from 
things  which  in  the  course  of  nature  have  been  provided  for  the  com- 
mon good  of  all,  and  which  the  law  wisely  provides  shall  not  be  taken 
from  one  by  the  act  of  another.  These  easements  are  said  to  be  inher- 
ent in  the  land  ex  jure  naturale,  and  are  termed  natural  rights. 
There  is  a  difference  both  in  the  inception  of  the  rights  and  in  their 
legal  consequences.  Natural  rights  arise  from  the  natural  position  of 
a  tenement.  They  are  attached  by  law  to  the  tenement  and  are  in 
their  nature  proprietary  rights.  Easements,  on  the  other  hand,  arise 
by  express  or  implied  grant.**  Instances  of  such  natural  rights  are 
the  lateral  and  subjacent  support  of  the  land  in  its  natural  condition ; 
the  right  to  receive  the  benefit  of  the  fiow  of  a  natural  watercourse; 
the  discharge  of  surface  water  from  a  higher  to  a  lower  plane.** 

91,  124  N.  W.  921,  136  A.  S.  E.  674,  9.  Note:  100  Am.  Dec.  115. 

20  Ann.  Cas.  1209;  Smith  v.  Furbish,  10.  Callan  v.  Hause,  91  Minn.  270, 

68  N.  H.  123,  44  Atl.  398,  47  L.R.A.  97  N.  W.  973,  1  Ann.  Cas.  680. 

226;  Houston  v.  Zahm,  44  Ore.  610,  11.  Gray   v.    Mc Williams,   98    Cal. 

76  Pac.  641,  65  L.R.A.  799;  Reise  v.  157,  32  Pac.  976,  35  A,  S.  R.  163,  21 

Enos,  76  Wis.  634,  45  N.  W.  414,  8  L.R.A.  593;  Scriver  v.  Smith,  100  N. 

L.R.A.  617  and  note.  Y.  471,  3  N.  E.  675,  53  Am.  Rep. 

Note:  100  Am.  Dec.  115.  224. 

7.  Berryman   v.   Hotel    Savoy   Co.,  Notes:  136  A.  S.  R.  684;  10  Eng. 
160  Cal.  559,  117  Pac.  677,  37  L.R.A.  Rul.   Cas.  10. 

(N.S.)  5.  12.  Note:  136  A.  S.  R.  684. 

8.  Note:  8  L.R.A.  618. 
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11.  Custom. — At  common  law  certain  rights  could  be  acquired  by 
custom  which,  while  in  the  nature  of  easements,  must  yet  be  dis- 
tinguished from  strict  easements.  A  custom  is  defined  as  unwritten 
law,  established  by  common  consent  and  uniform  practice  from 
time  immemorial;  and  it  is  local,  having  respect  to  the  inhabitants 
of  a  particular  place  or  district,"  •  for  what  is  common  to  all 
mankind  can  never  be  claimed  as  a  custom.**  A  right  of  way  by. 
custom  in  favor  of  the  inhabitants  of  a  particular  locality  may-  be 
established  by  the  common  law  of  England.  From  proof  of  imme- 
morial usage  a  presumption  is  deemed  to  arise  that  the  usage  was 
founded  on  a  legal  right.  This  right  is  not  assumed  to  arise  from  a 
grant  by  an  owner  of  land  of  an  easement  in  it.  It  appertains  to  a 
certain  district  of  territory,  but  not  to  any  particular  tenement  form- 
ing part  of  that  territory.  Nor  is  it  confined  to  owners  of  land  within 
that  territory,  but  belongs  to  the  inhabitants  thereof  whether  land- 
owners or  not.  To  a  fluctuating  body  of  that  kind  no  estates  in 
lands  can  be  granted.*'  Such  a  right  differs  from  an  easement  appur- 
tenant, because  to  constitute  an  easement  of  that  kind  there  must 
be  two  tenements,  a  dominant  one  to  which  the  right  belongs,  and 
a  servient  one  upon  which  the  obligation  is  imposed;  but  in  the  case 
of  a  custom  there  is  no  dominant  tenement.*'  It  differs  from  an 
easement  in  gross  in  that  the  latter  is  a  burden  upon  the  premises 
during  the  life  of  the  owner  of  the  easement  only,  while  a  right 
acquired  by  custom  is  not  subject  to  such  limitation.*'  In  this  coun- 
try a  personal  right  of  way  or  other  easement  resting  on  local  custom 
is  not  recognized,  for  the  reason  that  the  rules  of  the  English  com- 
mon law  which  gave  them  sanction  are  not  adapted  to  the  conditions 
of  political  society  here  existing.* 

18.  Albright  v.  Cortright,  64  N.  J.  S.  444,  8  Eng  Rnl.  Cas.  281;  Fitch  v. 

L.  330,  45  Atl.  634,  81  A.  S.  R.  504,  RawUng,  2  H.  Bl.  393,  3  Rev.  Rep. 

48  L.R.A.  616.  425,  8  Eng.  Rul.  Cas.  305;  Tyson  v. 

14.  Graham   v.   Walker,   78    Conn.  Smith,  9  Ad.  &  El.  406,  36  E.  C.  L. 

130,  61  Atl.  98,  112  A.  S.  R.  93,  3  163,  8  Eng.  Rul.  Cas.  316  and  note; 

Ann.  Cas.  641,  2  L.R.A.(N.S.)   983;  Gateward'a    Casa>    6    Coke    59,    Cro. 

Talbott  V.  Grace,  30  Ind.  389,  95  Am.  Jac.  152,  10  Eng.  Rul.  Cas.  245  and 

Dec.  703;   Littlefield  v.   Ma.\well,  31  note. 

Me.  134,  50  Am.  Dec.  653;  Jones  t.  15.  Graham    t.   Walker,   78    Conn. 

Percival,  5  Pick.  (Mass.)  485, 16  Am.  130,  61  Atl.  98,  112  A.  S.  R.  93,  3 

Deo.  415;  Knowles  v.  Dow,  22  N.  H.  Ann.  Cas.  641,  2  L.R.A.(N.S.)  983.. 

387,   55    Am.    Dec.    163    and    note;  16.  Mounsey  v.  Ismay,  3  H.  &  C. 

Albright  v.  Cortright,  64  N.  J.  L.  330,  486,  34  L.  J.  Exch.  52.  11  Jur.  N.  S. 

45  Atl.  634,  81  A.  S.  R.  504,  48  L.R.A.  141,  8  Eng.  Rul.  Cas.  275. 

616;Mounsey  V.  Ismay,  3H.  &C.  486,  17.  Graham   v.   Walker,  78   Conn. 

34  L.  J.   Exch.  52,  11  Jur.  N.   S.  130,  61  Atl.  98,  112  A.  S.  R.  93,  3 

141,  8  Eng.  Rul.  Cas.  275;   Bryant  Ann.  Cas.  641,  2  LJl.A.(N.S.)  983. 

▼.  Foote,  L.  R.  3  Q.  B.  497,  36  L.  J.  1.  Graham    v.    Walker,   78    Conn. 

Q.  B.  65,  37  L.  J.  Q.  B.  217,  18  130,  61  Atl.  98,  112  A.  S.  R.  93,  3 

U  T.  N.  S.  587, 16  W.  R.  808,  ,9  B.  &  Ann.  Cas.  641,  2  L.R.A.(N.S.)  983; 
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12.  License. — ^The  difference  between  an  easement  and  a  license 
is  that  the  former  implies  an  interest  in  land,  while  the  latter  does 
not.  An  easement  must  be  created  by  deed  or  prescription,  while 
a  license  may  be  by  parol.  The  former  is  a  permanent  interest  in 
the  realty,  while  the  latter  is  a  personal  privilege  to  do  some  act  or 
series  of  acts  upon  the  land  of  another  without  possessing  any  estate 
therein,  and  is  generally  revocable  at  the  will  of  the  owner  of  the 
land  in  which  it  is  to  be  enjoyed,  by  the  death  of  the  licensor,  or 
by  his  conveyance  of  the  lands  to  another,  or  by  whatever  would 
deprive  him  of  doing  the  acts  in  question  or  giving  permission  to 
others  to  do  them.* 

13.  Profit  k  Prendre. — One  of  the  features  of  an  easement  is  the 
absence  of  all  right  to  participate  in  the  profits  of  the  soil  charged 
with  it,  and  it  must  therefore  be  distinguished  from  profits  k  prendre. 
The  right  to  profits  denominated  profit  k  prendre  consists  of  a  right 
to  take  a  part  of  the  soil  or  produce  of  the  land,  in  which  there  is 
a  supposable  value.  It  is  in  its  nature  corporeal,  while  easements 
are  not,  and  it  may  exist  independently  without  connection  with  or 
being  appendant  to  other  property.*  Profit  k  prendre  is  created  by 
grant;  it  cannot  be  created  by  parol.*  If  enjoyed  by  reason  of  hold- 
ing certain  other  estate,  it  is  regarded  in  the  light  of  an  easement 
appurtenant  to  an  estate;  whereas  if  it  belongs  to  an  individual,  dis- 
tinct from  any  ownership  of  other  lands,  it  takes  the  character  of 
an  estate  in  the  land  itself,  rather  than  that  of  a  proper  easement 
in  or  out  of  the  same.  Furthermore,  such  a  right  may  be  assign- 
able or  inheritable,  qualities  which  do  not  attach  to  an  easement  in 
gross.'    Examples  of  profit  k  prendre  tire  the  right  to  take  timber 

Talbott  V.  Grace,  30  Ind.  389,  95  Am.  S.  Pierce  v.  Keator,  70  N.  T.  419, 

Dec.  703;  Codman  v.  Evaofl,  5  Allen  26  Am.   Rep.  612. 

(Mass.)  308,  81  Am.  Dec.  748;  At-  Note:  10  Eng.  Rul.  Gas.  11. 

torney  General  v.  Tarr,  148  Mass.  309,  See  snpra,  par.  2. 

19  N.  E.  358,  2  L.R.A.  87.  4.  Cobb  v.  Lavenport,  33  N.  J,  L. 

2.  Hicks  V.  Swift  Creek  Mill  Co.,  223,  97  Am.  Dec.  718;  Huff  v.  Mc- 

133  Ala.  411,  31  So»  947,  91  A.  S.  R.  Gauley,  53  Pa.  St.  206,  91  Am.  Dec. 

38,  57  L.R.A.  720;  Lawrence  V,  Spring-  203. 

er,  49  N.  J.  Eq.  289,  24  All.  933,  31  6.  Baker  v.  Kenney,  145  la.  638, 

A.  S.  R.  702  and  note;  Mumford  v.  124  N.  W.  901,  139  A.  S.  R.  456; 

Whitney,  15  Wend.   (N.  Y.)  380,  30  Goodrich  v.  Burbank,  12  Allen  (Mass.) 

Am.  Dec.  60;  Shaw  V.  Proffltt,  57  Ore.  459,    90    Am.    Dec.    161;    Pierce    v. 

192,   109   Pac.   584,   110    Pac.   1092,  Keator,  70  N.  Y.  419,  26  Am.  Rep. 

Ann.  Gas.  1913A  63;  Dark  v.  John-  612;  Huntingdon  v.  Asher,  96  N.  Y. 

ston,  55  Pa.   St.  164,   93   Am.   Dec.  604,  48  Am.  Rep.  652;  Bingham  v. 

732;  Nunnelly  v.  Southern  Iron  Co.  Salene,  15  Ore.  208,  14  Pac.  523,  3  A. 

94  Tenn.  397,  29  S.  W.  361,  28  L.R.A.  S.  R.  152;   Tinieum  Fishing  Co.   v. 

421.  Carter,  61  Pa.  St.  21,  100  Am.  Dec. 

NotesilO  Am.  Dec40;136  A.  S.  R.  597;  Gadwalader  v.  Bailey,  17  R.  L 

«84.  495,  23  Atl.  20,  14  L.R.A.  300. 

See  generally,  Lioensk. 
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from  the  land  of  another,*  or  coal,'  or  to  ftsh  in  watev  belonging 
to  another.*  Flowing  water,  of  which  the  owner  of  the  subjacent 
soil  has  but  a  right  of  user,  is  treated  as  not  being  a  product  of  the 
soil,  and  so  a  right  to  take  such  water  is  but  an  easement;'  but  a 
right  to  take  ice  seems  to  be  regarded  as  a  profit.*^  A  claim  by 
custom  to  enjoy  a  profit  h,  prendre  in  the  soil  of  another  is  invalid 
and  insupportable,  for  the  reason  that  to  allow  such  a  claim  would 
result  in  the  destruction  of  value  in  the  subject  of  the  profit.** 

rv.  Creation  of  Easbments 

Oeneral  Principle* 

14.  Various  Methods  of  Creating. — An  easement,  being  an  inter- 
est in  land,  can  be  created  only  by  grant,  the  existence  of  which 
may  be  established  by  the  production  of  a  deed  expressly  declaring  it, 
or  may  be  inferred,  by  construction,  from  the  terms  and  effect  of  an 
existing  deed,  or  evidence  of  the  grant  may  be  derived  from  its  having 
been  so  long  enjoyed  as  to  be  regsirded  as  proof  that  a  grant  was 
originally  made,  though  no  deed  is  produced  which  contains  it.  In 
other  words,  there  are  three  ways  in  which  an  easement  may  be 
created, — ^first,  by  express  grant;  second,  by  implication;  third,  by 
prescription.  The  rule  that  the  grant  of  an  easement  cannot  exist 
in  parol  is  well  established  in  all  jurisdictions.**  It  is  sometimes 
stated  that  easements  created  by  prescription,  by  estoppel,  and 
by  necessity  are  exceptions  to  this  rule,  but  these  modes  in  their 
origin  resolve  themselves  into  one.  The  distinction  between  them 
relates  more  to  the  mode  of  proof  than  to  the  source  of  the  title. 
They  are  all  derived  from  voluntary  grant.    Prescription  presupposes 

6.  Baker  v.  Eenney,  145  la.  638,  4  Pick.  (Mass.)  145, 16  Am.  Dec.  333; 
124  N.  W.  901,  139  A.  S.  R.  456.  Cobb  v.  Lavenport,  33  N.  J.  L.  223,  97 

7.  Huff  V.  McCanley,  53  Pa.  St.  Am.  Dec.  718;  Albright  v.  Cortright, 
206,  91  Am.  Dec  203.  64  N.  J.  L.  330,  45  Atl.  634,  81  A.  S. 

8.  Cobb  V.  Lavenport,  33  N.  J.  L.  R.  504,  48  L.R.A.  616;  Huff  v.  Mc- 
223,  97  Am.  Dec.  718;  Mitchell  v.  Cauley,  53  Pa.  St.  206,  91  Am.  Dec. 
D'Olier,  68  N.  J.  L.  375,  53  Atl.  467,  203;  WUson  v.  WUes,  7  East  121,  3 
59  L.R.A.  949;  Hume  v.  Ragne  River  Smith  167,  8  Rev.  Rep.  604,  8  Eng. 
Packing  Co.,  51  Ore.  237,  83  Pae.  391,  Rul.  Cas.  311;  Constable  v.  Nicholson, 
92  Pac.  1065,  96  Pac.  865,  131  A.  S.  14  C.  B.  N.  S.  230,  108  E.  C.  L.  230, 
R.  732,  31  L.R.A.(N.S.)  396;  Tinieum  32  L.  J.  C.  PL  240,  11  W.  R.  698, 
Fishing  Co.  v.  Carter,  61  Pa.  St.  21,  8  Eng.  Rul.  Cas.  337  and  note;  Gate- 
100  Am.  Dec.  597.  ward's  Case,  6  Coke  59,  Cro.  Jac.  152, 

9.  Mitchell  v.  D'Olier,  68  N.  J.  L.  10  Eng.  Rul.  Cas.  245  and  note. 

375,  53  Atl.  467,  59  L.R.A.  949.  12.  See  infra,  par.  15,  as  to  statute 

Note:  8  Eng.  Rnl.  Cas.  345.  of  frauds  as  affecting  easements;  par. 

10.  Mitchell  v.  D'Olier,  68  N.  J.  L.  17-20,  as  to  creation  of  easements  by 
375,  53  Atl.  457,  59  L.R.A.  949.  express  grant;  par.  21-31,  as  to  cre- 

11.  Littlefidd  v.  Maxwell,  31  Me.  ation  by  implication;  and  par.  32-41, 
134, 50  Am.  Dec.  653;  Waters  v.  Lilley,  as  to  creation  by  prescription. 
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and  is  evidence  of  a  previous  grant.  Necessity  is  only  a  circumstance 
resorted  to  for  the  purpose  Of  Showing  the  intention  of  the  parties  and 
raising  an  implication  of  a  grant,  and  the  same  is  true  of  estoppel.** 
Since  interestB  in  real  estate  may  pass  by  will,  a  will  may  operate 
to  create  an  easement.** 

15.  Statute  of  Frauds  and  Recording  Acts  as  Affecting  Ease- 
ments.— ^It  is  a  well-established  rule  that  an  easement  is  an  interest 
in  land  within  the  meaning  of  a  statute  of  frauds  which  is  applicable 
to  all  such  interests  and  with  especial  reason  when  they  are  incorpo- 
real. Ordinarily  the  language  of  such  statutes  ia  very  comprehensive, 
making  them  apply  to  all  estates,  interests  of  freehold  and  uncertain 
interests  of,  in,  or  out  of  any  lands.**  For  this  reason  a  verbal  prom- 
ise to  establish  an  easement  cannot  be  enforced.**  It  is  recognized, 
however,  that  though  a  grant  of  an  easement  is  embraced  within  the 
operation  of  the  statute,  and  must  therefore  be  in  writing,  yet  a  parol 
grant  executed  will  be  upheld  and  sustained  under  the  same  circum- 
stances and  on  the  same  principle  that  a  parol  contract  for  the  sale 
of  land  would  be.*'    The  statute  of  frauds  cannot,  however,  operate 


13.  mchols  ▼.  Lnoe,  24  Piek.  (Mass.) 
102,  35  Am.  Dec.  302. 

14.  Baker  v.  Willard,  171  Mass.  220, 
50  N.  E.  620,  40  L.R.A.  754;  Gorton- 
Pew  Fisheries  Co.  v.  Tolman,  210 
Mass.  402,  97  N.  E.  54,  38  LJI.A. 
(N.S.)  882;  Stanford  v.  Lyon,  37  N. 
J.  L.  426, 18  Am.  Rep.  736.  See  gen- 
erally Wills. 

16.  Wagner  v.  Hanna,  38  Cal.  Ill, 
99  Am.  Dec.  354;  Laesch  ▼.  Morton, 
38  Colo.  171,  87  Pac.  1081,  120  A.  S. 
R.  106;  Alderman  v.  New  Haven,  81 
Conn.  137,  70  Atl.  626,  18.  L.R.A. 
(N,S.)  74;  Lake  Erie  &  W.  R.  Co.  v. 
Whitham,  155*  lU.  514,  40  N.  E.  1014, 
46  A.  S.  R.  355,  28  L.R.A.  612; 
Schmidt  v.  Brown,  226  111.  590,  80  N. 
E.  1071,  117  A.  S.  R.  261,  11  L.R.A. 
(N.S.)  457;  Snowden  v.  Wilas,  19 
Ind.  10,  81  Am.  Dec.  370;  Consolidated 
Gas  Co.  V.  Baltimore,  101  Md.  541,  61 
Atl.  532,  109  A.  S.  R.  584,  1  L.R.A. 
(N.S.)  263;  Dawson  v.  Western  M. 
R.  Co.,  107  Md.  70,  68  AU.  301,  126 
A.  S.  R.  337,  15  Ann.  Cas.  678,  14 
L.R.A.(N.S.)  809;  Mankato  v.  WUl- 
ard,  13  Minn.  13,  97  Am.  Dec.  208; 
Bonelli  v.  Blakemore,  66  Miss.  136,  5 
So.  228,  14  A.  S.  R.  550;  Charless  v. 
Rankin,  22  Mo.  566,  66  Am.  Dec.  642; 
Fnhr  V.  Dean,  26  Mo.  116,  69  Am.  Dec. 


484;  Lawrence  ▼.  Springer,  49  N.  J. 
Eq.  289,  24  Atl.  933,  31  A.  S.  R.  702; 
Thompson  v,  Gregory,  4  Johns.  (N. 
Y.)  81,  4  Am.  Dec.  255;  Mumford  y. 
Whitney,  15  Wend.  (N.  T.)  380,  30 
Am.  Dec.  60;  Wiseman  v.  Lacksinger, 
84  N.  Y.  31,  38  Am.  Rep.  479;  Cros- 
dale  V.  Lanigan,  129  N.  Y.  604,  29  N. 
E:  824,  26  A.  S.  R.  551;  Mattes  v. 
Frankel,  157  N.  Y.  603,  52  N.  E.  585, 
68  A.  S.  R.  804;  Hnff  v.  McCauley,  53 
Pa.  St.  206,  91  Am.  Dec.  203;  Harris 
v.  Miller,  Meigs  (Tenn.)  158,  33  Am. 
Dec.  138;  Lechman  v.  Mills,  46  Wash. 
624,  91  Pac.  11,  13  Ann.  Cas.  923,  13 
L.R.A.(N.S.)  990. 

Notes:  136  A.  S.  R.  686;  8  LJEt.A. 
617;  1  L.R.A.(N.S.)  359;  10  Eng.  Rul. 
Cas.  10. 

16.  Hall  V.  McLeod,  2  Mete  (Ky.) 
98,  74  Am.  Dec.  400. 

17.  Wynn  v.  Garland,  19  Ark.  23, 
68  Am.  Dec.  190 ;  Walker  v.  Shackel- 
ford, 49  Ark.  503,  5  S.  W.  887,  4  A. 
S.  R.  61;  Howes  v.  Barmon,  11  Idaho 
64,  81  Pac.  48,  114  A.  S.  R.  255,  69 
L.R.A.  568;  Rindge  v.  Baker,  57  N. 
Y.  209,  15  Am.  Rep.  A75;  Rhea  v. 
Forsyth,  37  Pa.  St.  503,  78  Am.  Dec. 
441;  Hazelton  v.  Putnam,  3  Pin. 
(Wis.)  107,  54  Am.  Dec.  158. 

Note:  136  A.  S.  R.  692. 
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as  a  defense  to  the  creation  of  an  easement  by  implication.**  Upon 
the  ground  that  an  easement  is  an-  interest  in  land,  it  has  also  been 
decided  that  the  instrument  creating  it  is  within  the  provisions  of 
acts  requiring  recording  or  registration.** 

16.  Persons  Who  May  Create. — ^It  is  of  course  essential  to  the  cre- 
ation of  an  easement  that  the  grantor  should  have  legal  capacity  to 
make  a  valid  grant.  Thus  if  an  infant  grants  an  easement  he  may, 
upon  attaining  majority,  disaffirm  the  contract  and  avoid  the  ease- 
ment.*" So  also  a  person  acting  in  a  representative  capacity  may 
not  have  the  legal  power  to  malke  such  a  grant.  A  guardian,  for 
example,  as  a  genertd  rule,  is  not  authorized  to  grant  such  incorporeal 
hereditaments  out  of  the  land  of  the  ward.*  .  It  has  been  decided 
that  upon  the  division  of  a  deceased  person's  estate,  the  committee 
appointed  by  the  probate  court  may,  where  necessity  or  convenience 
requires  it,  give  to  one  share  an  easement  over  land  assigned  to  the 
other  shares;*  and  the  same  rule  has  been  applied  to  the  partition 
of  land  by  commissioners.*  Obviously,  an  easement  can  be  created 
only  by  a  person  who  has  an  estate  in  the  servient  tenement;  accord- 
ingly such  a  right  cannot  be  imposed  upon  a  tract  of  land  by  one  who 
has  not  at  the  time  of  the  agreement  acquired  title  to  it,  although 
he  contemplates  acquiring  title  and  afterwards  in  fact  does  so.^ 
It  is  apparent  that  any  person  holding  a  smaller  estate  than 
the  fee  simple  cannot  create  an  easement  beyond  the  term  of  his 
lesser  estate,  and  that  therefore  the  only  person  qualified  to  grant 
a  permanent  easement  is  the  owner  of  the  land  in  fee  simple.  Not- 
withstanding the  apparent  simplicity  of  the  rule,  there  existed  at  one 
time  considerable'doubt  as  to  the  power  of  anyone  except  the  owner 
of  the  fee  to  grant  any  easement  whatever.  Thus,  in  some  cases 
it  is  laid  down  that  no  one  but  the  owner  of  the  soil  can  grant  an 
easement, — no  one  who  could  not  convey  the  fee-simple  estate.'  Both 
logic  and  the  weight  of  authority,  however,  support  the  proposition 
that  any  person,  otherwise  legally  qualified,  can  create  an  easement 
within  the  bounds  of  his  own  estate.*    And  so  a  lessee  of  land,  entitled 

18.  Mattes  v.  Frankel,  157  N.  T.   14,  75  Am.  Dec.  158. 

603,  52  N.  E.  585,  68  A.  S.  R.  804.  3.  Rosenkrans  v.  Snover,  19  N.  J. 

19.  Dawson  v.  Western  M.  R.  Co,  Eq.  420,  97  Am.  Dec.  668  and  note. 
107  Md.  70,  68  Atl.  301,  126  A.  S.  R.  4.  Houston  v.  Zahm,  44  Ore.  610, 
337,   15    Ann.    Caa.   678,   14   L.R.A.  76  Pac.  641,  65  L.R.A.  799. 

(N.S.)  809.  5.  Gentleman  v.  Soule,  32  111.  271, 

20.  McCarthy  ▼.   Nicrosi,   72   Ala.  83  Am.  Dec.  264;  Narron  v.  Wilming- 
332,  47  Am.  Rep.  418.    See  generally  ton  &  W.  R.  Co.,  122  N.  C.  856,  29 
as  to  legal  capacity  to  give  assent,  S.  £.  356,  40  L.R.A.  415. 
Contracts,  vol.  6,  p.  593  et  seq.  6.  Newho£E  v.  Mayo,  48  N.  J.  Eq. 

1.  Watkins  v.  Peck,  13  N.  H.  360,  619,  23  AU.  265,  27  A.  S.  R.  455; 
40  Am.  Dec,  156.  See  "generally,  Reimer  v.  Stuber,  20  Pa.  St.  458,  59 
GtTAHDiAN  AND  Ward.  Am.  Dcc.  744. 

2.  Cheswell  ▼.  Chapman,  38  N.  H.  Note:  136  A.  S.  R.  687. 
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to  its  exclusive  possession,  may,  during  the  continuance  of  his  term, 
create  a  right  of  way  over  it,  even  though  he  has  but  an  estate  for 
years  therein ; '  but  such  grant  is  of  no  force  or  validity  against 
the  reversioner  or  remainderman.^  A  railroad  company  owning 
merely  a  right  of  way  may  grant  an  easement  of  crossing.*  Since  a 
tenant  in  common  is  unable  to  convey  any  title  to  a  specific  part 
of  the  common  land  as  against  his  cotenants,  he  cannot  grant  an 
easement  so  as  to  confer  any  right  which  can  be  enforced  against 
the  other  owners.^^  With  regard  to  homestead  lands  there  is  a  con- 
flict. On  the  one  hand  it  is  held  that  the  consent  of  the  wife  is 
necessary  to  validate  a  grant,  made  by  the  husband,  of  an  easement 
over  a  homestead  occupied  as  such  by  the  family,  on  the  ground  that 
no  interest,  incumbrance,  or  lien,  except  those  specifically  mentioned 
in  the  organic  law,  can  attach  to  or  affect  the  homestead  unless  given 
by  the  joint  consent  of  husband  and  wife.**  In  other  jurisdictions 
the  consent  of  the  wife  is  not  necessary,  at  least  if  the  conveyance 
of  the  easement  does  not  operate  to  interfere  with  the  enjoyment  of 
the  homestead  by  the  wife.** 

By  Exprets  Term$ 

17.  Express  Grant;  "Privileges  and  Appurtenances." — No  set  form 
or  particular  words  need  be  employed  to  create  an  easement  of  any 
kind,  it  being  the  general  rule  that  any  words  which  clearly  show 
the  intention  to  give  an  easement  which  is  by  law  grantable  are  sufiS- 
cient  to  effect  that  purpose.  In  this,  as  in  respect  to  deeds  generally, 
the  intention  of  the  parties  is  determined  by  a  fair  interpretation 
of  the  grant.**  It  is  well  settled,  however,  that  the  words  "privi- 
leges and  appurtenances,"  while  sufficient  to  pass  an  easement  already 
in  actual  existence,  will  not  create  a  new  easement.**     It  has  been 

7.  Newhofl  ▼.  Mayo,  48  N.  J.  Eq.  84  N.  W.  949,  86  A.  S.  R.  367;  Chica- 
619,  23  Atl.  265,  27  A.  S.  R.  455.  go,  etc.,  R.  Co.  v.  Titterington,  84  Tex. 

8.  Reimer  v.  Stuber,  20  Pa.  St  458,  218,  19  S.  W.  472,  31  A.  S.  R.  39. 
59  Am.  Dec.  744.  See  generally,  Houestead. 

9.  Childs  V.  Boston  &  M.  R.  Co.  213  13.  Berryman  v.  Hotel  Savoy  Co., 
fe\^o4o®^  F-  ^-  ^^^'  *^  ^•^•^-  160  Cal.  559,  117  Pac.  677,  37  L.R.A. 
(NS.)  378  and  note.  (n.S.)  5;  Moore  v.  Fletcher,  16  Me. 

.-^f;,.  t°v.rT'<.*7w'   ^"L.^J  **"■   63,  33  Am.  Dec.  633;  Brown  V.Oregon 

^  !^  ^Lf^'^-^'-W'^^^  °^  """l   Short  Line  R.  Co.,  36  Utah  2577l02 
over  or  along  railroad  tracks  cannot    p.-   74^   04  t  r  a  /w  q  ^  aa 

be  acquired  by  prescription.  ^**-  r\li  \-^;^-^foi  ^^o 

10.  Note:  136  A.  S.  R.  688.  See  Note:  136  A.  S.  R.  689.  See  gen- 
also  COTENANCT,  vol.  7,  pp.  884,  885.  ^""y'  ^**"^'  ^®'-  ^'  P-  '^^^'^  «*  ^eq. 

11.  Pilcher  V.  Atchison,  etc.,  R.  Co.,  !*•  ^"'"^  ^-  Ri^ont,  124  Md.  193, 
38  Kan.  516,  16  Pac.  945,  5  A.  S.  R,  92  Ati.  209,  LMJi.  1915C  345  and 
770.  note;   Gayetty  v.  Bethnne,  14  Haas. 

Notes:  86  A.'S.  R.  370;  136  A.  S.  49,  7  Am. "Dec.  188;  Grant  v.  Chase, 
R.  689.  17  Mass.  443,  9  Am.  Dec.  161;  Barker 

12.  Stokes  V.  Maxson,  113  la.  122,    v.  Clark,  4  N.  H.  380,  17  Am.  Deo. 
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held  that  a  commiasioner's  deed  on  foreclosure  sale  of  the  property 
of  a  street  raiboad  company,  which  covers  the  company's  right  of 
way,  equipment,  privileges,  rights  and  appurtenances,  will  include 
an  easement  of  right  of  way  owned  by  the  company  over  the  tracks 
of  another  railroad  company."  Parol  evidence  of  declarations  and 
admissions  of  the  vendor  at  the  time  a  bargain  and  sate  of  land  was 
made  and  the  deed  executed  is  held  to  be  admissible  to  show  that 
an  easement  was  intended  to  be  created  by  the  words  "privileges  and 
appurtenances,"  on  the  ground  that  these  words  are  ambiguous.** 
The  creation  of  an  easement  by  will  depends  upon  the  intention  of 
the  testator  as  gathered  from  the  language  which  he  has  used,  con< 
sidered  in  the  light  of  the  circumstances  as  known  to  him,  and  with 
the  help  of  all  the  evidence  available  to  show  what  those  circum- 
stances were.*^  A  grant,  to  be  valid,  must  be  to  some  person  in 
esse,  natural  or  artificial,  who  is  named  or  definitely  described,  and 
who  has  capacity  to  take  and  hold  by  force  of  the  grant.**  Since  an 
easement  may  be  granted  at  any  time,  it  is  not  necessary  that  it  be 
created  at  the  time  of  the  conveyance  of  either  the  dominant  or 
servient  tenement.** 

18.  Covenant  or  Agreement. — ^If  the  owner  of  land  enters  into  a 
covenant  concerning  the  land  or  its  use,  and  thereby  subjects  it  to 
an  easement,  the  covenant  is  construed  the  same  as  an  express  grant 
and  by  the  same  rules  of  carrying  out  the  intention  of  the  parties; 
or  as  otherwise  expressed,  words  sounding  in  covenant  only  may  oper- 
ate by  way  of  grant  of  an  easement,  wherever  it  is  necessary  to  give 
them  that  effect  in  order  to  carry  out  the  manifest  intention  of  the 
parties. *°    Mutual  covenants  creating  cross  easements  take  the  same 

428;  Stuyvesant  v.  Woodruff,  21  N.  79  AJa.  569,  58  Am.  Rep.  623;  Berry- 

J.  L.  133,  47  Am.  Dec.  156.  man  v.  Hotel  Savoy  Co.,  160  Cal.  559, 

Note:  136  A.  S.  R.  689.  117   Pac.   677,   37   L.R.A.{N.S.)    5; 

15.  LouisviUe  &  N.  R.  Co.  v.  Central  Hottell  v.  Farmers'  Protective  Ass'n, 
Kentucky  Traction  Co.,  147  Ky.  513,  25  Colo.  67,  53  Pac.  327,  71  A.  S.  R. 
144  S.  W.  739,  Ann.  Caa.  1915A  857.  109;  Hazlett  v,  Sinclair,  76  Ind.  488, 

16.  Fayter  v.  North,  30  Utah  156,  40  Am.  Rep.  254;  Beck  v.  Heckman, 
83  Pac.  742,  6  L.R.A.(N.S.)  410.  140  la.  351, 118  N.  W.  510,  132  A.  8. 

17.  Baker  v.  Willard,  171  Mass.  220,  R.  277;  Whitney  v.  Union  R.  Co.,  11 
50  N.  E.  620;  40  L.R.A.  754.  See  Gray  (Mass.)  359,  71  Am.  Dec.  715; 
Gorton-Pew  Fisheries  Co.  v.  Tolman,  Parker  v.  Nightingale,  6  Allen  (Mass.) 
210  Mass.  402,  97  N.  E.  54,  38  L.R.A.  341,  83  Am.  Dec.  632;  Bronson  v. 
(N.S.)  882.  Coffin,  108  Mass.  175,  11  Am.  Rep. 

18.  Stewart  v.  White,  128  Ala.  202,  335;  Ladd  v.  Boston,  151  Mass.  585, 
30  So.  526,  55  L.R.A.  211;  Mankato  24  N.  E.  858,  21  A.  S.  R.  481  and 
V.  Willard,  13  Minn.  13,  97  Am.  Dec.  note;  BaUey  v.  Agawam  Nat.  Bank, 
208.  190  Mass.  20,  76  N.  E.  449,  112  A.  S. 

19.  Knight  v.  Dyer,  57  Me.  174,  99  R.  296,  3  L.R.A.(N.S.)  98  and  note: 
Am.  Dec.  765;  Ladd  v.  Boston,  151  Barr  v.  Lamaster,  48  Neb.  114,  e6  N. 
Mass.  585,  24  N.  E.  858,  21  A.  S.  R.  W.  1110,  32  L.B.A.  451;  Burbank  v. 
481.      •  Pillsbury,  48  N.  H.  475,  97  Am.  Dec. 

20.  Gilmer  v.  Mobile,  etc.,  R.  Co.,  633;  United  States  Pipe  Line  Co.  v. 
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construction.  They  are  to  all  intents  and  pozpoaes  grants,  the  mutu- 
ality of  the  covenants  in  such  case  being  a  sufficient  consideration 
for  the  respective  grants.^  In  most  jurisdictions  it  is  held  that  an 
easement  may  be  well  granted  by  covenant  in  a  deed  poll.  The  men 
fact  that  the  deed  is  accepted  by  the  grantee  super^des  the,  formal- 
ity, if  indeed  there  is  any  necessity  for  it,  of  signature  by  the 
grantee.*  It  is  not  necessary,  in  order  to  have  a  covenant  construed 
as  creating  an  easement  for  the  benefit  of  other  land,  that  it  should 
be,  in  a  technical  sense,  a  covenant  running  with  the  land  conveyed 
by  the  deed  which  contains  the  covenant*  If  lots  are  sold  with 
reference  to  a  plan,  and  the  covenant  is  intended  for  the  benefit  of 
the  grantees  of  other  lots  on  the  plan,  an  easement  is  created  in  their 
favor;  *  and  in  equity  an  agreement  concerning  the  occupation  and 
mode  of  use  of  land,  though  not  entered  into  in  the  form  of  a  cove- 
nant or  condition,  or  so  framed  as  to  be  binding  on  heirs  and  assigns, 
may  yet  create  a  right  in  the  nature  of  a  servitude  or  easement,  if 
such  is  the  intention  of  the  parties.*  Of  these  easements  created  by 
-covenant  or  agreement,  the  most  common  are  negative  easements, 
-which  restrain  the  owner  from  doing,  with  and  upon  property,  that 
which,  but  for  the  covenant  or  agreement,  he  might  lawfully  have 
done.  The  important  requirement  in  all  cases  is  that  the  right 
granted  be  not  personal,  but  one  which  is  appurtenant  to  other  land.* 

Delaware,  etc.,  R.  Co.,  62  N.  J.  L.  254,  Notes:  21  A.  S.  R.  487;  37  L.RA. 
41  Atl.  759,  42  L.R.A.  572;  Story  v.  (N.S.)  13.  See  generally  as  to  cove- 
New  York  El.  R.  Co.,  90  N.  Y.  122,  nants  running  with  the  land,  Covb- 
43  Am.  Rep.  146;  Cadwalader  v.  nants,  vol.  7,  p.  1099  et  seq. 
Bailey,  17  R.  I.  495,  23  Atl.  20,  14  4.  Berryraan  v.  Hotel  Savoy  Co., 
L.R.A.  300;  Reise  v.  Enos,  76  Wis.  160  Cal.  559,  117  Pac  677,  37  LJt.A. 
634,  45  N.  W.  414,  8  L.R.A.  617.  (N.S.)  5;  Parker  v.  Nightingale,  6 
Notes:  82  A.  S.  R.  674;  136  A.  S.  Allen  (Mass.)  341,  83  Am.  Dee.  632. 
R.  689;  37  L.R.A.(N.S.)  36.  See  gen-  Notes:  71  Am.  Dec.  722;  21  A.  S. 
erally  aa  to  conditions  and  restrictions  R.  484;  136  A.  S.  R.  690;  37  L.R.A. 
in  conveyances  and  the  rights  of  the  (N.S.)  24. 

parties  and  their  assignees  or  grantees  6.  Whitney   v.   Union    R.    Co.,   11 

as  affected  thereby.  Covenants,  vol.  Gray  (Mass.)  359,  71  Am.  Dee.  715; 

7,  pp.  1114-1116,  1125,  and  Deeds,  Parker  v.  Nightingale,  6  Allen  (MassO 

vol.  8,  p.  1097  et  seq.  341,  83  Am.  Dec.  632 ;  Bailey  v.  Aga- 

1.  Barr  v.  Lamaster,  48  Neb.  114,  warn  Nat.  Bank,  190  Mass.  20,  76  N. 
66  N.  W.  1110,  32  L.R.A.  451.  E.  449,  112  A.  S.  R.  296,  3  L.R.A. 

Note:  136  A.  8.  R.  690.    See  Cov-  (N.S.)  98  and  note;  Childs  v.  Boston, 

ENANTS,  vol.  7,  p.  1091  et  seq.  as  to  etc.,  R.  Co.,  213  Mass.  91,  99  N.  E. 

mutual  covenants.  957,  48  L.R.A.(N.S.)   378  and  note; 

2.  Burbank  v.  Pillsbnry,  48  N.  H.  United  States  Pipe-Line  Co.  v.  Dela- 
475,  97  Am.  Dec.  633.  ware,  etc.,  R.  Co.,  62  N.  J.  L.  254,  41 

Notes:  136  A.  S.  R.  690;  48  L.R.A.  Atl.  759,  42  L.R.A.  572. 

(N.S.)  381.    See  also  Covenants,  vol.  Note:  37  L.R.A.(N.S.)  18. 

7,  pp.  1088, 1089.  6.  Clark  v.  Devoe,  124  N.  Y.  120, 

3.  Bronson  v.  Coffin,  108  Mass.  175,  26  N.  E.  275,  21  A.  8.  R.  652;  Cad- 
11  Am.  Rep.  335.  walader  v.  Bailey,  17  B.  L  495,  23 
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A  covenant  in  restraint  of  trade,  for  example,  is  personal,  and  will 
not  create  an  easement.'  It  is  generally  held  that  an  easement  cre- 
ated by  a  covenant  which  does  not  run  with  the  land  at  law  must 
be  enforced  in  equity  against  subsequent  grantees;'  but  in  some 
jurisdictions  the  right  is  recognized  at  law.' 

19.  Reservation  or  Exception. — The  doctrine  that  in  strictness  an 
easement  cannot  be  created  by  exception  or  reservation  has  but  little 
if  any  standing  in  America.  In  this  country  it  is  commonly  held  that 
the  right  may  be  the  subject  of  a  reservation,  and  in  many  cases  courts 
of  high  standing  have  held  that  it  may  properly  be  the  subject  of 
an  exception  in  a  grant.**  A  reservation  of  an  easement  in  the  deed 
by  which  the  lands  are  conveyed  is  equivalent,  for  the  purpose  of 
the  creation  of  the  easement,  to  an  express  grant  of  the  easement 
by  the  grantee  of  the  lands.**  An  easement  reserved  by  deed  is  ordi- 
narily deemed  to  be  appurtenant  to  the  land  of  the  dominant  estate 
rather  than  to  the  buildings  thereon.  Hence,  where  a  reservation 
in  a  deed  of  a  right  of  way  over  the  granted  premises  makes  no  men- 
tion of  any  building  or  other  structure  either  upon  the  dominant 

* 

Atl.  20,  14  L.R.A.  300;  Tardy  v.  L.R.A.(N.S.)  809;  Ashcroft  v.  Eastern 
Creasy,  81  Va.  553,  59  Am.  Rep.  676;  R.  Co.,  126  Mass.  196,  30  Am.  Rep. 
West  Virginia  Transp.  Co.  v.  Ohio  672;  Claflin  v.  Boston  &  A.  R.  Co., 
River  Pipe  Line  Co.,  22  W.  Va.  600,  157  Mass.  489,  32  N.  E.  659,  20  L.R^A.. 
46  Am.  Rep.  527.  638;  Smith  v.  Furbish,  68  N.  H.  123, 

Notes:  21  A.  S.  R.  486  et  seq.;  37  44  Atl.  398,  i7  L.R.A.  226;  Pritchard 
LJl.A.(N.S.)  18,  21.  See  as  to  build-  v.  Lewis,  125  Wis.  604, 104  N.  W.  989, 
ing  restrictions  generally,  Deeds,  vol.  110  A.  S.  R.  873,  1  L.R.A.(N.S.)  565. 
8,  p.  1117  et  seq.  Note:  136  A.  S.  R.  691. 

7.  Tardy  v.  Creasy,  81  Va.  553,  59  11.  Gilmer  v.  Mobile,  etc.,  Ry.  Co., 
Am.  Rep.  676;  West  Virginia  Transp.  79  Ala.  569,  58  Am.  Rep.  623;  Wag- 
Co.  v.  Ohio  River  Pipe  Line  Co.,  22  ner  v.  Hanna,  38  Cal.  Ill,  99  Am. 
W.  Va.  600,  46  Am.  Rep.  527.  Dec.  354;  Agne  v.  Slitsinger,  96  la. 

8.  Chflds  V.  Boston,  etc.,  R.  Co.  213  181,  64  N.  W.  836,  36  L.R.A.  701; 
Mass.  91,  99  N.  E.  957,  48  L.R.A.  Brown  v.  Meady,  10  Me.  391,  25  Am. 
(N.S.)  378;  West  Virginia  Transp.  Dec.  248;  Hammond  v.  Woodman,  41 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22  Me.  177,  66  Am.  Dec.  219;  Carbrey  v. 
W.  Va.  600,  46  Am.  Rep.  527.  Willis,  7  AUen   (Mass.)  364,  83  Am. 

Note:  3  L.R.A.(N.S.)  98.    See  Cov-  Dec.  688;  Ashcroft  v.  Eastern  R.  Co., 

BNANTS,  vol.  7,  p.  1125  et  seq.,  as  to  126  Mass.  196,  30  Am.  Rep.  672;  Claf- 

equitable  enforcement  of  covenants.  lin  v.  Boston  &  A.  R.  Co.,  157  Mass. 

9.  Beck  V.  Heckman,  140  la.  351,  489,  32  N.  E.  659,  20  L.R.A.  638; 
118  N.  W.  510,  132  A.  S.  R.  277;  Callan  v.  Hause,  91  Minn.  270,  97  N 
Bfonson  v.  Coffin,  108  Mass.  175,  11  W.  973,  1  Ann.  Cas.  680;  Smith  v. 
Am.  Rep.  335;  United  States  Pipe-  Furbish,  68  N.  H.  123,  44  AU.  .398, 
Line  Co.  v.  Delaware,  etc.,  R.  Co.,  62  47  L.R.A.  226;  Newhoff  v.  Mayo,  48 
N.  J.  L.  254,  41  Atl.  759,  42  L.R.A.  N.  J.  Eq.  619,  23  Atl.  265,  27  A.  S. 
572.  R.  455;  Hagerty  v.  Lee,  54  N.  J.  L. 

10.  Chappell  v.  New  York,  N.  H.  580,  25  Atl.  319,  20  L.R,A.  631  and 
ft  H.  R.  Co.,  62  Conn.  195,  24  Atl.  note;  United  States  Pipe-Line  Co.  v. 
997,  17  LJI.A.  420;  Dawson  ▼.  West-  Delaware,  L.  &  W.  R.  Co.,  62  N.  J.  L. 
em  M.  R.  Co.,  107  Md.  70,  68  Atl.  301,  254,  41  Atl.  759,  42  L.R.A.  572;  Gib- 
126  A.  S.  E.  337, 15  Ann.  Cas.  678, 14  bona  v.  Ebding,  70  Ohio  St.  298,  71  N. 
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or  Mrvient  estate,  the  right  of  way  must  be  taken  as  appurtenant  to 
ih«  land,  and  is  not  destroyed  by  the  tearing  down  of  buildings  on 
tiie  dominant  estate.**  Adhering  to  strict  rules,  an  easement  cannot 
be  created  by  way  of  exception,  because  it  is  a  new  right  not  before 
■existing.**  But  the  American  courte  are  moving  in  the  direction 
vt  holding  that  where  the  easement  is  in  the  nature  of  an  existing 
right,  the  stipulation  for  it  will  be  construed  as  an  exception.**  And 
in  some  jurisdictions  it  is  held  that  an  easement  may  be  created  by 
an  exception,  without  regard  to  the  question  of  its  previous  exist- 
ence,*' the  tendency  being  to  disregard  technical  distinctions  between 
reservation  and  exception,  and  to  construe  the  language  used  so  as  to 
effectuate  the  intention  of  the  parties.**  Under  the  theory  that  a 
reservation  is  in  effect  a  grant  by  the  grantee,  a  grantor  may,  by  a 
clause  of  reservation,  obtain  an  easement  in  other  lands  of  the  grantee 
as  well  as  in  lands  conveyed.  For  an  almost  analogous  reason  it  has 
been  held  in  England  that  a  reservation  of  an  easement  may  be 
made  in  favor  of  a  stranger  to  the  deed ;  but  this  rule  has  not  been 
followed  in  this  country.  Here  a  reservation  cannot  be  to  a  person 
not  a  party  to  the  deed.*' 

20.  Necessity  of  Words  of  Inheritance  to  Create  Permanent  Ease- 
ment— ^As  a  general  rule,  when  an  easement  is  created  by  express 
grant,  words  of  inheritance  are  necessary  to  make  it  a  perpetual 

E.  720,  101  A.  S.  R.  900;  Kister  v.  659,  20  L.R.A.  638;  Smith  v.  Furbish, 

Reeser,  98  Pa.  St.  1, 42  Am.  Rep.  608;  68  N.  H.  123,  44  AU.  398,  47  L.R.A. 

Dee  y.  King,  77  Vt.  230,  59  Atl.  839,  226;  Dee  v.  King,  77  Vt.  230,  59  AU. 

68  L.R.A.  860;  Pritchard  v.  Lewis,  125  839,  68  L.R.A.  860. 

Wis.  604,  104  N.  W.  989, 110  A.  S.  R.  Notes:   20  'L.R.A.   632;  48  L.R.A. 

873, 1  L.R.A.(N.S.)  565.  (N.S.)  381. 

Notes:   8   L.R.A.   617;   48   L.R.A.  16.  Qaflin  v.  Boston  &  A.  R.  Co., 

(N.S.)   378.     See  Deeds,  vol.  8,  p.  157  Mass.  489,  32  N.  E.  659,  20  L.R.A. 

1089  et  seq.,  for  distinction  between  638;  Smith  v.  Furbish,  68  N.  H.  123, 

reservation  and  exception.  44  Atl.  398,  47  L.R.A.  226. 

12.  Reynolds     v.     Union     Savings  Note:  20  L.R.A.  633. 

Bank,  155  la.  519,  136  N.  W.  529,  49  16.  Smith  v.  Furbish,  68  N.  H.  123, 

L.R.A.(N.S.)  194.  44  Atl.  398,  47  L.R.A.  226;  Hagerty 

13.  Bailey  v.  Agawam  Nat.  Bank, .  v.  Lee,  54  N.  J.  L.  580,  25  AU.  319, 
190  Mass.  20,  76  N.  E.  449,  112  A.  S.  20  L.R.A.  631  and  note;  Kister  v. 
R.  296,  3  L.R.A.(N.S.)  98;  Childs  v.  Reeser,  98  Pa.  St.  1,  42  Am.  Rep.  608; 
Boston  &  M.  R.  Co.,  213  Mass.  91,  99  Dee  v.  King,  77  Vt.  230,  59  AU.  8^9, 
N.  E.  957,  48  L.R.A.(N.S.)  378  and  68  L.R.A  860;  Pritchard  v.  Lewis,  125 
note;  Beardslee  v.  New  Berlin  Light  Wis.  604, 104  N.  W.  989,  110  A.  S.  R. 
&  Power  Co.,  207  N.  Y.  34, 100  N.  E.  873,  1  L.R.A.(N.S.)  565.  See  also 
434,  Ann.  Cas.  1914B  1287.  Covenants,    vol.    7,    p.    1086;    and 

Note:  20  L.R.A.  632.  Deeds,  vol.  8,  p.  1092. 

14.  Chappell  v.  New  York,  N.  H.  17.  Beardslee  v.  New  Berlin  Light 
&  H.  R.  Co.,  -62  Conn.  195,  24  AU.  &  Power  Co.,  207  N.  Y.  34,  100  N.  E. 
997,  17  L.R.A.  420;  Claflin  v.  Boston  434,  Ann.  Cas.  1914B  1287. 

&  A.  R.  Co.,  157  Mass.  489,  32  N.  E.       Note:  20  L.R.A.  633. 
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interest.**  And  as  an  easement  by  reservation  is  in  effect  a  counter- 
grant  from  grantee  to  grantor,  at  common  law  the  same  rule  applies.  *• 
The  operation  of  an  exception,  on  the  other  hand,  is  to  exclude  from 
the  grant  a  portion  of  the  grantor's  estate,  and  therefore,  if  created 
by  way  of  exception,  the  word  "heirs"  is  not  necessary  to  create  an 
easement  hi  fee,  if  the  grantor  owns  the  fee  at  the  time  of  the  con- 
veyance.** In  some  jurisdictions  the  technical  distinction  between 
reservation  and  exception  is  disregarded,  and  the  language  used  so 
construed  as  to  effectuate  the  intention  of  the  parties  to  create  a  per- 
petual easement.*  It  has  been  held  that  words  of  limitation  are  not 
necessary  to  create  a  perpetual  easement  by  reservation  where,  in  the 
absence  of  any  provision  in  the  deed,  an  easement  by  necessity  would 
have  been  impfied.'  Furthermore,  on  this  question  the  doctrine  is 
becoming  generally  recognized  that  if  an  easement  is  made  appurte- 
nant to  the  grantor's  remaining  property,  it  may  be  made  perpetual 
without  words  of  inheritance,  whether  created  by  express  grant  or 
by  reservation.*  The  basis  for  this  rule  is  that  the  grant  should 
be  construed  according  to  the  probable  intention  of  the  parties.  It 
has  obtained  wide  recognition  in  equity,*  and  in  some  states  the 
same  construction  has  been  given  in  courts  of  law.' 

18.  Chappell  v.  New  York,  N.  H.       Note:  48  L.R.A.(N.S.)  381. 

&  H.  R.  Co.,  62  Conn.  195,  24  Atl.  997,       1.  Smith  v.  Furbish,  68  N.  H.  123, 

17  L.RA.  420;  Hagerty  v.  Lee,  54  N.  44  Atl.  398,  47  L.R.A.  226;  Hagerty 

J.  L.  580,  25  Atl.  319,  20  LJI.A.  631,  v.  Lee,  54  N.  J.  L.  580,  25  Atl.  319, 

19.  Chappell  v.  New  York,  N.  H.  20  L.R.A.  631;  Dee  v.  King,  77  Vt. 
&  H.  R.  Co.,  62  Conn.  195,  24  Ati.  997,  230,  59  AU.  839,  68  L.R.A.  860. 

17  L.R.A.  420;  Dawson  v.  Western  Note:  136  A.  S.  R.  692. 

M.  R.  Co.,  107  MA  70,  68  Atl.  301, 126  2.  ChappeU  v.  New  York,  N.  H.  & 

A.  S.  R.  337,  15  Ann.  Cas.  678,  14  H.  R.  Co.,  62  Conn.  195,  24  Atl.  997, 

L.R.A.(N.S.)  809;  Ashcroft  v.  Eastern  17  L.R.A,  420. 

R.  Co.,  126  Mass.  196,  30  Am.  Rep.  3.  Chappell  v.  New  York,  N.  H.  & 

672;  Claflin  v.  Boston  &  A.  R.  Co.,  157  Bf.  R.  Co.,  62  Conn.  195,  24  Atl.  997, 

Mass.  489,  32  N.  E.  659,  20  L.R.A.  17  L.R.A.  420;   Dawson  v.  Western 

638;Baileyv.Agawam  Nat.  Bank,  190  M.  R.  Co.,  107  Md.  70,  68  Atl.  301, 

Mass.  20,  76  N.  E.  449,  112  A.  S.  R.  126  A.  S.  R.  337,  15  Ann.  Cas.  678, 

296,    3    L.R.A.(N.S.)    98;    Childs    v.  14  LJl.A.(N.S.)  809;  Bailey  v.  Aga- 

Boston  &  M.  R.  Co.,  213  Mass.  91,  99  wam  Nat.  Bank,  190  Mass.  20,  76  N. 

N.  B.  957,  48  L.R.A.(N.S.)   378  and  E.  449,  112  A.  S.  R.  296,  3  L.R.A. 

note;  Smith  v.  Furbish,  68  N.  H.  123,  (N.S.)   98  and  note;  Smith  v.  Fur- 

44  AU.  398,  47  L.R.A.  226.  bish,  68  N.  H.  123,  44  Atl.  398,  47 

Notes:  136  A.  S.  R.  691;  20  L.R.A.  L.R.A.  226;  Hagerty  v.  Lee,  54  N.  J. 

632.  L.  580,  25  Atl.  319,  20  L.R.A.  631 

20.  ChappeU  v.  New  York,  N.  H.  and  note;  United  States  Pipe  Line  Co. 
&  H.  R.  Co.,  62  Conn.  195, 24  Atl.  997,  v.  Delaware,  L.  &  W.  R.  Co.,  62  N. 
17  L.R.A.  420;  Claflin  v.  Boston  &  A.  J.  L.  254,  41  AU.  759,  42  L.R.A.  572. 
R.  Co.,  157  Mass.  489,  32  N.  E.  659.  Notes:  136  A.  S.  R.  691;  48  L.R.A. 
20  L.R.A.  638;  Smith  v.  Furbish,  68  (N.S.)  383. 

N.  H.  123,  44  AU.  398,  47  L.R.A.  226;       4.  In  addition  to  the  eases  in  the 
Hagerty  v.  Lee,  54  N.  J.  L.  580,  25    preceding  note,  see  supra,  par.  18. 
Atl.  319,  20  L.R.A.  631  and  note.  5.  Smith  v.  Furbish,  68  N.  H.  123 
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•     By  Implication 

21.  In  General. — One  of  the  essential  features  of  an  easement  is 
that  it  is  a  right  or  interest  in  the  land  of  another;  a  man  cannot 
have  an  easement  in  his  own  property.*  But  while  this  is  true,  it 
has  been  held  that  the  owner  of  an  entire  tract  of  land,  or  of  two  or 
more  adjoining  parcels,  may  so  employ  a  part  thereof  as  to  create 
a  seeming  servitude,  or,  as  it  is  sometimes  termed,  a  quasi  easement 
in  favor  of  another  portion  to  which  the  use  becomes  appurtenant. 
When  the  quasi-dominant  tenement  is  conveyed  without  an  express 
reference  in  the  deed  to  the  servitude,  the  quasi  easement  is  occa- 
sionally held  to  have  been  impliedly  granted,  and  at  other  times  not 
to  have  passed,  depending  upon  the  nature  and  character  of  the  use 
imposed  upon  the  quasi-servient  tenement,  by  invoking  the  presump- 
tion that  the  parties  contracted  with  reference  to  the  conditions  of 
the  property  at  the  time  of  the  sale,  and  that  the  grantor  intended 
to  convey  a  right  to  use  the  quasi  easement,  and  that  the  grantee  rea- 
sonably expected  to  take  and  hold  such  right.  This  doctrine  of  the 
creation  of  easements  by  implication  rests  upon  exceptions  to  the 
rule  thai  written  instruments  shall  speak  for  themselves.'  It  was 
originally  restricted  to  ways  of  necessity,  which  were  implied  upon  a 
conveyance  of  land  having  no  means  of  ingress  or  egress  because  it 
was  for  the  public  good  that  the  land  should  not  be  unoccupied;* 
but,  as  above  noted,  it  has  been  broadly  extended  to  include  exist- 
ing servitudes  or  quasi  easements,  and  there  is  now  some  confusion 
as  to  its  exact  scope  in  the  United  States.  It  may  be  said  in  general 
that  the  tendency  of  the  courts  is  to  discourage  implied  grants  of 
easements,  since  the  obvious  result,  especially  in  urban  communities, 
is  to  fetter  estates  and  retard  building  and  improvements,  and  is  in 
violation  of  the  policy  of  the  recording  acts.*  The  burden  of  proof 
rests  with  the  person  asserting  it-to  show  the  existence  of  all  facts  neces- 
sary to  create  by  implication  an  easement  appurtenant  to  his  estate.** 

44  Atl.  398,  47  L.R.A.  226;  Hagerty  v.  Gaylord,  66  Conn.  337,  34  Atl.  85, 

V.  Lee,  54  N.  J.  L.  580,  25  AtL  319,  50  A.  S.  R.  87;  Muscogee  Mfg.  Co.  v. 

20   L.R.A,   631;   United   States   Pipe  Eagle  &  Phenix  Mills,  126  Ga.  210,  54 

Line  Co.  V.  Delaware,  L.  &  W.  R.  Co.,  S.    E.    1028,   7   L.R.A. (N.S.)    1139; 

62  N.  J.  L.  254,  41  Atl.  759,  42  L.R.A.  Kingsley  v.  Gouldsborough  Land  Imp. 

572.  Co.,  86  Me.   279,  29   Ati.   1074,  25 

Note:  48  L.R.A.(N.S.)   383.  L.R.A.  502;  MiUer  v.  Hoeschler,  12» 

6.  See  supra,  par.  2,  and  infra,  par.  Wis.  263,  105  N.  W.  790,  8  L.BJL 
64.  (N.S.)  327  and  note. 

7.  Robinson  v.  Clapp,  65  Conn.  365,  Notes:  40  Am.  Rep.  537;  122  A.  8. 
32  Atl.  939,  29  L.R.A.  582.  R.  207;  Ann.  Cas.  1913C  1113. 

8.  Warren  v.  Blake,  54  Me.  276,  89  10.  Brown  v.  Fuller,  165  Mich.  1B2, 
Am.  Dec.  748.  130  N.  W.  621,  Ann.  Cas.  1912C  853, 

Note:  8  L.R.A.(N.8.)  329.  33  L.RJL.(N.S.)   459. 

9.  Robinson  v.  Clapp,  65  Conn.  365,       Note:  26  L.R.A.(N.S.)  321. 
32  Atl.  939,  29  L.R.A.  582;  Whiting 
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Strictly  speaking,  the  use  of  the  word  "appurtenances"  adds  nothing 
in  determining  the  application  of  the  doctrine,  since  that  word,  while 
properly  used  to  convey  an  easement  already  existing,  is  not  suffi- 
cient to  evidence  a  purpose  to  create  an  easement  when  none  existed 
before ;  *^  though  some  courts  have  attached  importance  to  the  use 
of  the  word  in  holding  that  an  easement  was  created  upon  the  sever- 
ance of  property.**  It  is  a  rule  that  grants  by  the  government  are 
construed  favorably  for  the  grantor,  and  pass  nothing  by  implica- 
tion." 

22.  Rule  as  to  Implied  Grants  Generally. — The  general  rule  is  that 
where  during  the  unity  of  title  an  apparently  permanent  and  obvious 
servitude  is  imposed  on  one  pact  of  an  estate  in  favor  of  another, 
which  at  the  time  of  the  severance  is  in  use  and  is  reasonably  neces- 
sary for  the  fair  enjoyment  of  the  other,  then  upon  a  severance  of 
such  ownership  there  arises  by  implication  of  law  a  grant  of  the 
right  to  continue  such  use.*^  The  application  of  the  rule  must  depend 
upon  the  nature,  arrangement  and  use  of  the  estate,  the  relation  of 
the  parts  to  each  other,  and  the  existing  degree  of  necessity  for  giving 
such  construction  to  the  grant  as  will  give  effect  to  what  may  be 
supposed  to  have  been,  considering  the  manner  of  the  use,  the  reason- 
able intendment  of  the  parties ;  the  underlying  principle  in  such  cases 
being  that  included  in  the  grant  are  all  such  privileges  and  appurte- 
nances as  are  obviously  incident  and  necessary  to  the  fair  enjoy- 
ment of  the  thing  granted,  substantially  in  the  condition  in  which 

11.  Bonelli  y.  Blakemore,  66  Miss.  A.  S.  R.  199  and  note,  16  L.R.A. 
136,  5  So.  228, 14  A.  S.  R.  550;  Par-  (N.S.)  523;  John  Hancock  Mat.  L. 
sons  T.  Johnson,  68  N.  Y.  62,  23  Am.  Ins.  Co.  t.  Patterson,  103  Ind.  582,  2 
Rep.  149;  Moi^gan  v.  Mason,  20  Ohio  N.  E.  188,  53  Am.  Rep.  550;  Ellis  v. 
401,  55  Am.  Dec.  464;  Simmons  v.  Bassett,  128  Ind.  118,  27  N.  E.  344,  25 
Winters,  21  Ore.  35,  27  Pao.  7,  28  A.  A.  S.  R.  421;  Marshall  Ice  Co.  v.  La 
8.  R.  727.  Plant,  136  la.  621,  111  N.  W.  1016, 12 

12.  Pickering  v.  Stapler,  5  Serg.  &  L.R.A.(N.S.)  1073;  Henry  v.  Koch, 
R.  (Pa.)  107,  9  Am.  Dec.  336.  80  Ky.  391,  44  Am.  Rep.  484;  Lebas 

13.  Wileoxon  v.  McGhee,  12  111.  381,  v.  Boston,  107  Ky.  98,  51  S.  W.  609, 
54  Am.  Dec.  409.  52  S.  W.  956,  92  A.  S.  R.  333,  47 

14.  Walker  v.  CliflEord,  128  Ala.  67,  L.R.A.  79;  Irvine  v.  McCreary,  108 
29  So.  588,  86  A.  S.  R.  74;  Gaynor  v.  Ky.  495,  56  S.  W.  966,  49  L.R.A. 
Baner,  144  Ala.  448,  39  So.  749,  3  417;  Hathom  v.  Stinson,  10  Me. 
L.R.A.(N.S.)  1082;  Cherry  v.  Brizzo-  224,  25  Am.  Dec.  228;  Maddox  v. 
lara,  89  Ark.  309,  116  S.  W.  668,  21  Goddard,  15  Me.  218,  33  Am.  Dec. 
LJl.A.(N.S.)  508;  Robinson  v.  Clapp,  604;  Moore  v.  Fletcher,  16  Me.  63, 
65  Conn.  365,  32  Atl.  939,  29  L.R.A.  33  Am.  Deo.  633  and  note;  Warren 
582;  Whiting  v.Gaylord,  66  Conn.  337,  v.  Blake,  54  Me.  276,  89  Am.  Dec. 
34  Atl.  85,  50  A.  S.  R,  87;  Muscogee  748;  McTavish  v.  Carroll,  7  Md. 
Mfg.  Co,  V.  Eagle  &  Phenix  Mills,  126  352,  61  Am.  Dec.  353;  Janes  v.  Jen- 
Ga.  210,  54  S.  E.  1028,  7  LJl.A.(N.S.)  kins,  34  Md.  1,  6  Am.  Rep.  300  and 
1139 ;  Wilcoxon  V.  McGhee,  12  HI.  381,  note;  Mitchell  v.  Seipel,  53  Md.  251, 
54  Am.  Dec.  409;  Powers  v.  Heffer-  36  Am.  Rep.  404  and  note;  Johnson 
man,  233  lU.  597,  84  N.  E.  661,  122   y.  Jordan,  2  Mete.   (Mass.)   234,  3? 
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it  is  enjoyed  by  the  grantor,  unless  the  contrary  is  provided."  This 
rule  is  also  said  to  be  based  on  the  maxim  that  no  man  can  derogate 
from  Ijis  own  grant, — this  being  in  effect  a  formulation  of  a  prin- 

Am.  Dec.  85;  Pierce  v.  Dyer,  109  Mass.  Burwell   v.  Hobson,  12   Qrat.    (Va.) 

374,  12  Am.  Rep.  716;   Gorton-Pew  322,  65  Am.  Dec.  247;  Sanderlin  v. 

Fisheries  Co.  v.  Tolman,  210  Mass.  402,  Baxter,  76  Va.  299,  44  Am.  Rep.  165 

97  N.  B.  54,  38  L.R.A.(N.S.)   882;  and  note;   Tunstall  v.   Christian,  80 

Brown  v.  Fuller,  165  Mich.  162,  130  Va.  1,  56  Am.   Rep.   581;   Scott   v. 

N.  W.  621,  Ann.  Cas.  1912C  853,  33  Moore,  98  Va.  668,  37  S.  E.  342,  81 

L.R.A.(N.S.)   459;  Bonelli  v.  Blake-  A.  S.  R.  749  and  note;  Hoffman  v. 

more,  66  Miss.  136,  5  So.  228,  14  A.  Shoemaker,  69  W.  Va.  233,  71  S.  E. 

S.  R.  550;   Bnssmeyer  v.  Jablonsky,  198,  34  L.R.A.(N.S.)    632;   Kutz   v, 

241  Mo.  681, 145  S.  W.  772,  Ann.  Cas.  MeCune,  22  Wis.  628,  99  Am.  Dec. 

1913C    1104,   39   LJl.A.(N.S.)    549;  85;   Galloway  v.  Bonesteel,  65  Wis. 

Seymour  v.  Lewis,  13  N.  J.  Eq.  439,  79,  26  N.  W.  262,  56  Am.  Rep.  616; 

78  Am.  Dec.  108;  Partridge  v.  Gilbert,  Miller  v.  Hoeschler,  126  Wis.  263, 105 

15  N.  T.  601,  69  Am.  Dec.  632;  Par-  N.  W.  790,  8  L.R.A.(N.S.)   327  and 

sons  V.  Johnson,  68  N.  T.  62,  23  Am.  note;  Hall  v.  Lund,  1  H.  &  C.  676,  9 

Rep.  149;  Heartt  v.  Kruger,  121  N.  Jur.  N.  S.  205, 11  W.  R.  271, 10  Eng. 

T.  386,  24  N.  E.  841, 18  A.  S.  R.  829,  Rul.  Caa.  46  and  note;  Ewart  v.  Coch- 

9  L.R.A.  135 ;  Bowling  v.  Burton,  101  rane,  1  Pater.  Sc.  App,  1010,  4  Maeq. 

N.  C.  176,  7  S.  E.  701,  2  L.RA.  285;  Sc.  App.  117,  10  Eng.  Rul.  Cas.  60 

Morgan  v.  Mason,  20  Ohio  401,  55  Am.  and  note. 

Dec.   464;    Simmons   v.   Winters,  21  Notes:  136  A.  S.  R.  693;  26  L.R.A. 

Ore.  35,  27  Pac.  7,  28  A.  S.  R.  727;  (N.S.)  316. 

German    Savings    &    Loan    Soc    v.  15.  Gaynor  v.  Bauer,  144  Ala.  448, 

Gordon,  54  Ore.  147,  102  Pac.  736,  39  So.  749,  3  L.R.A.(N.S.)  1082;  Rob- 

26    L.R.A.(N.S.)    331;    Pickering   v.  inson  v.  Clapp,  65  Conn.  365,  32  Atl. 

Stapler,  5  Serg.  &  R.   (Pa.)   107,  9  939,  29   L.R.A.  582;   John   Hancock 

Am.  Dee.  336;  Striekler  v.  Todd,  10  Mut.  L.  Ins.  Co.  v.  Patterson,  103  Ind. 

Serg.  &  R.  (Pa.)  63,  13  Am.  Dec.  649  582,  2  N.  E.  188,  53  Am.  Rep.  550; 

and  note;  Seibert  v.  Levan,  8  Pa.  St.  Morrison  v.  Marquardt,  24  la.  35,  92 

383,   49   Am.    Dec.   525;    Phillips   v.  Am.  Dec.  444;  Talbert  v.  Mason,  136 

Phillips,  48  Pa.  St.  178,  86  Am.  Dec.  la.  373,  113  N.  W.  918,  125  A.  S.  R. 

577;  Zell  v.  Universalist  Soc,  119  Pa.  259,  14  L.R.A.(N.S.)  878;  Schwer  v. 

St.  390,  13  Atl.  447,  4  A.  S.  R.  654;  Martin,  29  Ky.  L.  Rep.  1221,  97  S. 

Geible  v.  Smith,  146  Pa.  St.  276,  23  W.  12,  7  L.R.A.(N.S.)  614;  Hathorn 

Atl.  437,  28  A.  S.  R.  796  and  note;  v.  Stinson,  10  Me.  224,  25  Am.  Dec. 

Grace  Methodist  Episcopal  Church  v.  228;  Hammond  v.  Woodman,  41  Me. 

Dobbins,  153  Pa.  St.  294,  25  Atl.  1120,  177,   66   Am.    Dec.   219;    Warren   ▼. 

34  A.  S.  R.  706;  Liquid  Carbonic  Co.  Blake,  54  Me.  276,  89  Am.  Dec.  748; 

V.  Wallace,  219  Pa.  St.  457,  68  Atl.  AUen  v.  Scott,  21  Pickering  (Mass.) 

1021,  26  L.R.A.(N.S.)   327;  O'Rorke  25,  32  Am.  Dec.  238;  Johnson  v.  Jor- 

V.  Smith,  11  R.  I.  259,  23  Am.  Rep.  dan,  2  Mete.  (Mass.)  234,  37  Am.  Dec. 

440  and  note;  Elliott  v.  Rhett,  5  Rich.  85;  Pierce  v.  Dyer,  109  Mass.  374,  12 

L.  (S.  C.)  405,  57  Am.  Dec.  750  and  Am.  Rep.  716;  Gorton-Pew  Fisheries 

note;  Fayter  v.  North,  30  Utah  156,  Co.  v.  Tolman,  210  Mass.  402,  97  N. 

83  Pac.  742,  6  L.R.A.(N.S.)  410;  RoUo  E.  54,  38  L.R.A.(N.S.)  882;  Seymour 

V.  Nelson,  34  Utah  116,  96  Pac.  263,  v.  Lewis,  13  N.  J.  Eq.  439,  78  Am. 

26    LJl.A.(N.S.)    315;    Coolidge    v.  Dec.  108;  Morgan  v.  Mason,  20  Ohio 

Hager,  43  Vt.  9,  5  Am.  Rep.  256;  401,   55   Am.   Dec.   464;    Phillips   v. 

Mason  v.  Horton,  67  Vt.  266,  31  Atl.  Phillips,  48  Pa.  St.  178,  86  Am.  Dec. 

291.  48  A.  S.  R.  817;  Dee  v.  King.  77  577  and  note;  Coolidge  v.  Hager,  43 

Vt.  230,  59  Atl.  839,  68  L.R.A.  860;  Vt.  9,  5  Am.  Rep.  256;  Burwell  T. 
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ciple  of  estoppel.*'  A  presumptioQ  frequently  invoked  is  that  the 
parties  contracted  with  a  view  to  the  condition  of  the  property  as  it 
actually  was  at  the  time  of  the  transaction,  and  after  sale  neither 
party  without  the  consent  of  the  other  has  a  right  to  change,  to  the 
detriment  of  the  other,  that  condition  which  openly  and  visibly 
existed.*'  Of  course  this  presumption  may  be  rebutted  by  parol 
evidence  of  an  agreement  or  understanding  at  or  prior  to  the  sale 
that  the  easement  was  not  to  pass,  on  the  theory  that  a  presumption 
raised  by  parol  evidence  may  also  be  rebutted  by  that  character  of 
evidence.**  The  rule  itself,  since  it  presupposes  the  existence  of 
quasi  easements,  must  be  distinguished  from  the  principle  which 
underlies  the  creation  of  ways  of  necessity.** 

23.  Requisites  in  General;  Unity  and  Severance. — ^Three  things 
are  regarded  as  essential  to  create  an  easement  by  implication  on 
the  severance  of  the  unity  of  ownership  in  an  estate:  first,  a  separa- 
tion of  the  title;  second,  that,  before  the  separation  takes  place,  the 
use,  which  gives  rise  to  the  easement,  shall  have  been  so  long  con- 
tinued and  so  obvious  or  manifest  as  to  show  that  it  was  meant  to  be 
permanent;  and,  third,  that  the  easement  shall  be  necessary  to  the 
beneficial  enjoyment  of  the  land  granted  or  retained.  To  these 
another  essential  is  sometimes  added — that  the  servitude  shall  be 
continuous  and  self-acting,  as  distinguished  from  discontinuous  and 
used  only  from  time  to  time.^    Separation  of  title  implies,  of  course, 

HobsoD,  12  Orat.  (Va.)  322,  65  Am.  v.  Blakemore,  66  Miss.  136,  5  So.  228, 

Dec.  247;  Sanderlin  v.  Baxter,  76  Va.  14  A.  S.  B.  550;  Bowling  v.  Burton, 

299,  44  Am.  Rep.  165  and  note;  Scott  101  N.  C.  176,  7  S.  E.  701,  2  L.R.A. 

V.  Moore,  98  Va.  668,  37  S.  E.  342,  81  285;  Phillips  v.  Phillips,  48  Pa.  St. 

A.  S.  R.  749;  Hoffman  v.  Shoemaker,  178,  86  Am.  Dec.  577;  Fayter  v.  North, 

69  W.  Va.  233,  71  S.  E.  198, 34  L.R.A.  30  Utah  156,  83  Pac.  742,  6  L.R.A. 

(N.S.)  632;  Hall  v.  Lund,  1  H.  &  C.  (N.S.)  410;  Miller  v.  Hoeschler,  126 

676,  9  Jur.  N.  S.  205,  11  W.  R.  271,  Wis.  263,  105  N.  W.  790,  8  LJI.A. 

10  Eng.  Rnl.  Cas.  46  and  note.  (N.S.)  327  and  note. 

Notes:  122  A.  S.  R.  207;  136  A.  S.       18.  McPhcrson  v.  Acker,  MacArthur 

R.   693;   13  L.R.A.  126;   26   LJt.A.  &  M.  (D.  C.)  150,  48  Am.  Rep.  749; 

(N.S.)  317.  Lebus  v.  Boston,  107  Ky.  98.  51  S.  W. 

16.  Gaynor  v.  Bauer,  144  Ala.  448,  609,  52  S.  W.  956,  92  A.  S.  R.  333,  47 
39.  So.    749,   3   L.R.A.(N.S.)    1082;  L.R.A.  79. 

Robinson  v.  Clapp,  65  Conn.  365,  32  19.  See  infra,  par.  31. 

Atl.   939,  29  L.R.A.  582;  Bonelli  v.  20.  Walker  v.  Clifford,  128  Ala.  67, 

Blakemore,  66  Miss.  136,  5  So.  228,  29  So.  588,  86  A.  S.  R.  74;  Muscogee 

14  A.   S.   R.   550;    Grace   Methodist  Mfg.  Co.  v.  Eagle  &  Phenix  Mills,  126 

Episcopal  Church  v.  Dobbins,  153  Pa,  Ga.  210,  54  S.  E.  1028,  7  L.R.A.  (N.S.) 

St.  294,  25  AU.  1120,  34  A.  S.  R.  706;  1139;  John  Hancock  Mut.  L.  Ins.  Co. 

Elliott  V.  Rhett,  5  Rich.  L.   (S.  C.)  v.  Patterson,  103  Ind.  582,  2  N.  E.  188, 

405,  57  Am.  Dec.  750.  53  Am.  Rep.  550;  Ellis  v.  Bassett,  128 

Note:  26  L.R.A. (N.S.)  318.  Ind.  118,  27  N.  E.  344,  25  A.  S.  R. 

17.  Powers  v.  Heffernan,  233  HI.  421 ;  Marshall  Ice  Co.  v.  La  Plant,  136 
597,  84  N.  E.  661,  122  A.  S.  R.  199,  la.  621,  111  N.  W.  1016,  12  L.R.A. 
16  L.R.A.(N.S.)  523;  Henry  v.  Koch,  (N.S.)  1073;  Lebus  v.  Boston,  107  Ky. 
80  Ky.  391,  44  Am.  Rep.  484;  Bonelli  98,  51  S.  W.  609,  52  S.  W.  956,  92  A. 
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unity  of  ownership  at  some  former  time  as  of  the  foundation  of  the 
right.  The  easement  derives  its  origin  from  a  grant,  and  cannot 
legally  exist  where  neither  the  party  claiming  it  nor  the  owner  of 
the  land  over  which  it  is  claimed,  nor  anyone  under  whom  they  or 
either  of  them  claim,  was  ever  seised  of  both  tracts  of  land.*  This 
unity  of  title,  it  is  stated,  must  amount  to  absolute  ownership  of 
both  the  quasi-dominant  and  the  quasi-servient  tenements.  For 
example,  the  rule  does  not  apply  in  a  case  in  which  the  grantor, 
while  the  absolute  owner  of  the  dominant  tenement,  owns  merely 
an  undivided  half  interest  in  the  servient  tenement.' 

24.  Method  of  Transfer. — The  application  of  the  rule  of  implied 
easements  is  found  most  frequently  in  cases  in  which  the  owner  of 
the  quasi-dominant  and  quasi-servient  tenements  has  made  a  volun- 
tary conveyance.  In  such  cases  it  is  well  settled  that  the  purchaser 
of  the  dominant  tenement  takes  his  part  benefited  by  the  easement 
over  or  in  the  part  retained  by  the  grantor.*  If  the  quasi-servient 
tenement  is  conveyed,  the  question  whether  or  not  the  existing  servi- 
tude ripens  into  an  easement  depends  upon  th^  extent  to  which  a 
reservation  of  an  easement  will  be  implied  in  the  particular  juris- 

S.  R.  333,  47  L.R.A.  79;  Sanderlin  ▼.  Rep.  716;  Bonelli  v.  Blakemore,  66 

Baxter,  76  Va.  299,  44  Am.  Rep.  165.  Miss.  136,  5  So.  228, 14  A.  S.  R.  550; 

Notes:  57  Am.  Dec.  759;  122  A.  S.  Seymour  v.  Lewis,  13  N.  J.  Eq.  439, 

R.  215;  8  L.BA.  618;  26  L.R.A.(N.S.)  78  Am.  Dec.  108;  Paine  v.  Chandler, 

324.  134  N.  Y.  385,  32  N.  E.  18, 19  L.RA. 

1.  John  Hancock  Mut.  L.  Ins.  Co.  v.  99;  Bowling  v.  Burton,  101  N.  C.  176, 
Patterson,  103  Ind.  582,  2  N.  E.  188,  7  S.  E.  701,  2  L.R.A.  285  and  note; 
53  Am.  Rep.  550;  Bnmstead  v.  Cook,  German  Savings  &  Loan  Soc.  v.  Qor- 
169  Mass.  410,  48  N.  E.  767,  61  A.  S.  don,  54  Ore.  147,  102  Pac.  736,  28 
R.  293;  Carlin  v.  Paul,  11  Mo.  32,  47  L.R.A.(N.S.)  331;  Pickering  v.  Stap- 
Am.  Dec.  139;  Green  v.  Collins,  86  N.  ler,  5  Serg.  &  R.  (Pa.)  107,  9  Am. 
Y.  246,  40  Am.  Rep.  531.  Dec.  336;  PhiUips  v.  Phillips,  48  Pa. 

Notes:    8   L.R.A.    618;    26   L.R.A.  St.  178,  86  Am.  Dec.  577;  ZeU  v.  Uni- 

(N.S.J  325.  versalist  Soc.,  119  Pa.  St.  390, 13  Atl. 

2.  Note:  26  L.R.A.(N.S.)  319,  325.  447,  4  A.  S.  R.  654;  Qeible  v.  Smith, 

3.  Walker  v.CliflEord,  128  Ala.  67, 29  146  Pa.  St.  276,  23  Atl.  437,  28  A.  S. 
So.  588,  86  A.  S.  R.  74;  McPherson  v.  R.  796;  Grace  Methodist  Episcopal 
Acker,  MacArthnr  &  M.  (D.  C.)  150,  Church  v.  Dobbins,  153  Pa.  St.  294,  25 

48  Am.  Rep.  749;  Powers  v.  HefFeman,  Atl.  1120,  34  A.  S.  R.  706  and  note; 
233  Dl.  597,  84  N.  E.  661, 122  A.  S.  R.  EUiott  v.  Rhett,  5  Rich.  L.  (S.  C.)  405, 
199,  16  L.R.A.(N.S.)  523;  John  Han-  57  Am.  Dec.  750  and  note;  Rollo  v. 
cock  Mut.  L.  Ins.  Co.  v.  Patterson,  103  Nelson,  34  Utah  116,  96  Pac.  263,  26 
Ind.  582,  2  N.  E.  188,  53  Am.  Rep.  L.R.A.  (N.S.)  315;  Coolidge  v.  Hager, 
550;  Ellis  v.  Bassett,  128  Ind.  118,  27  43  Vt.  9,  5  Am.  Rep.  256;  Sanderlin 
N.  E.  344,  25  A.  S.  R.  421;  Irvine  v.  v.  Baxter,  76  Va.  299,  44  Am.  Rep. 
McCreary,  108  Ky.  495,  56  S.  W.  966,  165;  Tunstall  v.  Christian,  80  Va.  1, 

49  L.R.A.  417;  Maddox  v.  Goddard,  15  56  Am.  Rep.  581;  Kutz  v.  McCune,  22 
Me.  218,  33  Am.  Dec.  604;  Janes  v.  Wis.  628,  99  Am.  Dec.  85. 

Jenkins,  34  Md.  1,  6  Am.  Rep.  300;  Notes:  122  A.  S.  R.  212:  26  L.R.A 
Pierce  v.  Dyer,  109  Mass.  374, 12  Am.    (N.S.)  315. 
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diction.*  In  case  the  owner  grants  the  various  parts  of  the  property 
to  different  grantees  on  the  same  date,  the  easement  continues  to 
exist,  or,  strictly,  is  created,  as  between  the  grantees;*  and  an  ease- 
ment may  also  be  implied  when  cotenants  partition  land  by  volun- 
tary conveyances.*  The  doctrine  of  implied  easements  is  not,  how- 
ever, limited  to  cases  of  direct  conveyance  by  deed  of  the  common 
owner.'  It  applies  also  when  property  is  by  will  devised  to  different 
persons — the  instrument  in  such  cases  being  regarded  as  a  grant; 
and  it  is  held  that  the  intention  in  view  of  all  the  circumstances  is 
the  cardinal  subject  for  inquiry.'  The -rule  has  also  been  followed 
upon  the  division  of  the  real  estate  of  a  deceased  person  among  his 
heirs  by  proceedings  in  the  probato  court,*  and  in  the  case  of  an  admin- 
istrator's sale  of  two  lots  to  different  persons.**  So  too,  a  severance 
by  judicial  proceedings  of  any  character  may  operate  to  create  an 
easement  by  implication,**  as  by  a  judgment  in  partition  proceed- 
ings,*' a  sale  under  execution,**  or  a  sale  by  foreclosure  proceedings 
under  a  mortgage.** 

25.  Permanent  and  Apparent. — It  is  not  to  be  understood  by  the 
doctrine  relating  to  easements  by  implication  that  any  temporary 
convenience  adopted  by  the  owner  of  property  is  within  it.    By  all 

4.  See  infra,  par.  28.  11.  John  Hancock  Mat.  L.  Ins.  Co. 

6.  Pierce  r.  Dyer,  109  Mass.  374, 12  v.  Patterson,  103  Ind.  582, 2  N.  E.  188, 

Am.  Rep.  716.  53  Am.  Rep.  550 ;  Ellis  v.  Bassett,  128 

Notes:  122  A.  S.  R.  215;  8  LJI.A.  Ind.  118,  27  N.  E.  344,  25  A.  S.  R. 

(N.S.)  342.  421;  Irvine  v.  McCreary,  108  Ky.  405, 

6.  Gaynor  v.  Bauer,  144  Ala.  448,  39  56  S.  W.  966,  49  L.R.A.  417;  Morgan 
So.  749,  3  L.R.A.(N.S.)  1082  and  v.  Mason,  20  Ohio  401,  55  Am.  Dec. 
note;  Seott  v.  Moore,  98  Va.  668,  37  464;  Phillips  v.  Phillips,  48  Pa.  St. 
S.  E.  342,  81  A.  S.  R.  749.  178,  86  Am.  Dec.  577;  Zell  v.  Univer- 

Notes:  122  A.  S.  R.  216;  26  L.R.A.  salist  Soc,  119  Pa.  St.  390,  13  Atl. 

(N.S.)  342.  447,  4  A.  S.  R.  654;  Geible  v.  Smith, 

7.  Notes:  57  Am.  Dec.  767;  122  A.  146  Pa.  St.  276,  23  AU.  437,  28  A.  S. 
S.  R.  216.  R.  796. 

8.  Gorton-Pew  Fisheries  Co.  v.  Tol-  Notes:  57  Am.  Dec.  767;  34  A.  8. 
man,  210  Mass.  402,  97  N.  E.  54,  38  R.  709;  122  A.  S.  R.  213;  26  L.R.A. 
L.R.A.(N.S.)  882  and  note;  Stanford  (N.S.)  342. 

V.  Lyon,  37  N.  J.  L.  426, 18  Am.  Rep.  It.  Scott  v.  Moore,  98  Va.  668,  37 

736;  Scott  v.  Moore,  98  Va.  668,  37  S.  E.  342,  81  A.  S.  R.  749. 

S.  E.  342,  81  A.  S.  R.  749.  Notes:  57  Am.  Dec.  767;  122  A.  S. 

Note:  26  L.R.A.(N.S.)  341.  R.  216;  26  L.R.A.(N.S.)  342. 

9.  Ellis  V.  Bassett,  128  Ind.  118.  27  IS.  Moi^an  v.  Mason,  20  Ohio  401, 
N.  E.  344,  25  A.  S.  R.  421;  Goodal  v.  55  Am.  Dec.  464;  PhiUips  v.  Phillips, 
Godfrey,  53  Vt.  219, 38  Am.  Rep.  671;  48  Pa.  St.  178,  86  Am.  Dec.  577. 
Mason  v.  Horton,  67  Vt.  266.  31  AtL  Note:  26  L.R.A.(N.S.)  343. 

291,  48  A.  S.  R.  817;  Burwell  v.  Hob-  14.  John  Hancock  Mut.  L.  Ins.  Co. 

son,  12  Grat.  (Va.)  322,  65  Am.  Dec.  v.  Patterson,  103  Ind.  582, 2  N.  E.  188, 

247.  53  Am.  Rep.  550. 

Notes:  57  Am.  Dec.  767;  122  A.  S.  Note:  26  L.R.A.(N.S.)  343.   But  see 

R.  216;  26  L.R.A.(N.S.)  340.  contra,  57  Am.  Dec.  767,  note. 

10.  Note:  57  Am.  Dec.  767. 
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the  authorities  it  is  confined  to  cases  of  servitudes  of  a  permanent 
nature,  notorious  or  plainly  visible,  from  the  character  of  which  it 
may  be  presumed  that  the  owner  was  desirous  of  their  preservation 
as  servitudes,  evidently  necessary  to  the  convenient  enjoyment  of 
the  property  to  which  they  belong,  and  not  for  the  pui-poses  of  mere 
pleasure.^'  The  question  of  the  intended  permanency  is  to  be  deter- 
mined, in  the  absence  of  express  contract,  by  reference  to  the  nature 

15.  Walker  v.  ClifiEord,  128  Ala.  67,  Am.  Dec.  108;  Stuyvesant  v.  Woodruff, 
29  So.  588,  86  A.  S.  B.  74  and.note;  21  N.  J.  L.  133,  47  Am.  Dec.  156; 
Gaynor  v.  Bauer,  144  Ala.  448,  39  So.  Butterworth  v.  Crawford,  46  N.  Y.  349, 
749,  3  LJl.A.(N.S.)  1082  and  note;  7  Am.  Rep.  352;  Parsons  v.  Johnson,' 
Cherry  v.  Brizzolara,  89  Ark.  309, 116  68  N.  Y.  62,  23  Am.  Rep.  149;  Heartt 
S.  W.  668,  21  L.R.A.(N.S.)  508;  Rob-  v.  Kruger,  121  N.  Y.  386,  24  N.  E. 
inson  v.  Clapp,  65  Conn.  365,  32  Atl.  841,  18  A.  S.  R.  829,  9  L.R.A.  135; 
939,  29  L.R.A.  582;  Whiting  v.  Gay-  Bowling  v.  Burton,  101  N.  C.  176,  7 
lord,  66  Conn.  337,  34  Atl.  85,  50  A.  S.  E.  701,  2  L.R.A.  285  and  note;  Ger- 
S.  R.  87  and  note;  McPhctson  v.  Ack-  man  Saving^s  &  Loan  Soo.  v.  Gor- 
er,  MacArthnr  &  M.  (D.  C.)  150,  48  don,  54  Ore.  147,  102  Pac.  736,  26 
Am.  Dec.  749;  Muscogee  Mfg.  Co.  v.  L.R.A.(N.S.)  331  and  note;  Strick- 
Eagle  &  Phenix  MiUs,  126  Ga.  210,  54  ler  v.  Todd,  10  Serg.  &  R.  (Pa.)  63, 13 
S.  E.  1028, 7  L.RA.(N.S.)  1139;  Pow-  Am.  Dec.  649  and  note;  Seibert  v.  Le- 
ers V.  Heffeman,  233  111.  597,  84  N.  E.  van.  8  Pa.  St.  383,  49  Am.  Dec.  525; 
661, 122  A.  S.  R.  199, 16  L.R.A.(N.S.)  Phillips  v.  PhiUips,  48  Pa.  St.  178,  86 
523;  John  Hancock  Mat.  L.  Ins.  Co.  Am.  Dec.  577;  Zdl  v.  Universaligt  Soe., 
7.  Patterson,  103  Ind.  582,  2  N.  E.  188,  119  Pa.  St.  390,  13  AU.  447,  4  A.  S. 
53  Am.  Rep.  550;  Ellis  v.  Bassett,  128  R.  654;  Geible  v.  Smith,  146  Pa.  St 
Ind.  118,  27  N.  E.  344,  25  A.  S.  R.  276,  23  Atl.  437,  28  A.  S.  R.  796  and 
421 ;  Marshall  Ice  Co.  v.  La  Plant,  136  note ;  Grace  Methodist  Episcopal 
la.  621,  111  N.'  W.  1016,  12  L.R.A.  Church  v.  Dobbins,  153  Pa.  St.  294, 
(N.S.)  1073;  Lebus  V.Boston,  107  Ky.  25  Atl.  1120,  34  A.  S.  R.  706  and 
98,  51  S.  W.  609,  52  S.  W.  956,  92  A.  note;  Liquid  Carbonic  Co.  v.  Wallace, 
S.  R.  333,  47  L.R.A.  79;  Irvine  v.  Mc-  219  Pa.  St.  457,  68  Atl.  1021, 26  L.R.A. 
Creary,  108  Ky.  495,  56  S.  W.  966,  49  (N.S.)  327;  O'Rorke  v.  Smith,  11  R. 
L.R.A.  417;  McTavish  v.  Carroll,  7  I.  259,  23  Am.  Rep.  440;  EUiott  v. 
Md.  352,  61  Am.  Dec.  353;  Janes  v.  Rhett,  5  Rich.  L.  (S.  C.)  405,  57  Am. 
Jenkins,  34  Md.  1,  6  Am.  Rep.  300;  Dec.  750  and  note;  Fayter  v.  North,  30 
MitcheU  v.  Seipel,  53  Md.  251,  36  Am.  Utah  156,  83  Pac.  742,  6  L.R.A.(N.S.) 
Rep.  404  and  note;  Pierce  v.  Dyer,  109  410;  Rollo  v.  Nelson,  34  Utah  116,  96 
Mass.  374,  12  Am.  Rep.  716;  Gorton-  Pac.  263,  26  L.R.A.(N.S.)  315;  Good- 
Pew  Fisheries  Co.  v.  Tolman,  210  MtSs.  all  v.  Godfrey,  53  Vt.  219,  38  Am.  Rep. 
402,  97  N.  E.  54,  38  L.R.A.(N.S.)  882;  671;  Dee  v.  King,  77  Vt.  230,  59  AU. 
Brown  v.  Fuller,  165  Mich.  162, 130  N.  839,  68  L.R.A.  860;  Sanderiin  v.  Bax- 
W.  621,  Ann.  Cas.  1912C  853  and  ter,  76  Va.  299,  44  Am.  Rep.  165  and 
note,  33  L.R.A.(N.S.)  459;  Bonelli  ▼.  note;  Scott  v.  Moore,  98  Va.  668,  37 
Blakemore,  66  Miss.  136,  5  So.  228,  14  S.  E.  342,  81  A.  S.  R.  749  and  note; 
A.  S.  R.  550;  Bussmeyer  v.  Jablon-  Proudfoot  v.  Saffle,  62  W.  Va.  51,  57 
sky,  241  Mo.  681, 145  S.  W.  772,  Ann.  S.  E.  256, 12  L.R.A.(N.S.)  482;  Kuts 
Cas.  1913C  1104,  39  LJlwA..(N.S.)  549;  v.  McCune,  22  Wis.  628,  99  Am.  Dec. 
Znamanacek  v.  Jelinek,  69  Neb.  110,  85. 

95  N.  W.  28,  111  A.  S.  R.  533;  New       Notes:  40  Am.  Rep.  539;  64  A.  S 

Ipswich  W.  L.  Factory  v.  Batchelder,  R.  109;  136  A.  S.  R.  695;  8  L.R.A. 

3  N.  H.  190,  14  Am.  Dec.  346;  Sey-  618;  13  L.R.A.  158;  10  Eng.  Rul.  Cas. 

mour  v.  Lewis,  13  N.  J.  Eq.  439,  78  69. 

760 


Digitized  by 


Google 


9  B.  C.  L.  EASEMENTS  i  26 

and  relation  of  the  arrangement  to  the  property  affected  by  it,  and 
by  use;  the  acts  of  the  parties  characteristic  of  them  are  persuasive 
evidence.**  The  actual  intention  of  the  owner  in  making  the  arrange- 
ment is  not  necessarily  controlling.  For  example,  the  fact  that  he 
intended  it  to  be  only  temporary  will  not  prevent  a  right  to  its  per- 
manent use  from  passing  with  the  grant  if,  at  the  time  of  the  grant, 
it  was  apparent,  with  nothing  to  indicate  that  it  was  not  intended  to 
be  permanent*^  Ordinarily  it  is  essential  that  the  quasi  easement 
be  in  actual  use  at  the  time  of  the  grant  in  order  to  establish  the 
requirement  of  permanency ;  **  but  it  has  been  held  that  this  is  not 
necessary  where  the  grantor  had  knowledge  of  its  existence.**  The 
apparent  signs  of  servitude  which  will  pass  as  easements  on  severance 
of  a  heritage  include  not  only  those  which  must  necessarily  be  seen, 
but  those  which  may  be  be  seen  or  known  on  a  careful  inspection 
by  persons  ordinarily  conversant  with  the  subject.'*  Hence  it  is  that 
underground  drains  may  pass  by  implied  grant,  even  though  not  vis- 
ible from  the  surface.*  But  obviously  each  case  must  depend  upon 
its  particular  facts.  If  the  drain  is  not  apparent  upon  an  inspection, 
the  right  to  use  it  will  not  exist.* 

26.  Continuous. — ^A  further  requisite  to  the  creation  of  easements 
by  implication  which  obtains  in  most  jurisdictions  is  that  the  quasi 
easement  must  be  continuous.*    In  conformity  with  the  rule  that  a 

16.  Note:  26  L.R.A.(N.S.)  364.  Notes:  57  Am.  Dec.  761;  26  L.R.A. 

17.  Liquid  Carbonic  Co.  t.  Wallace,    (N.S.)  329. 

219  Pa.  St.  457,  68  Atl.  1021, 26  L.RJL.  1.  Brown  v.  Fuller,  165  Mich.  162, 
(N.S.)  327.  "  130  N.  W.  621,  Ann.  Cas.  1912C  853 

18.  Robinson  v.  Clapp,  65  Conn.  365  and  note,  33  L.R.A.(N.S.)  459. 

32  Atl.  939,  29  L.R.A.  582;  Muscogee  Notes:  57  Am.  Dec.  764;  26  L.R.A. 

Mfg.  Co.  V.  Eagle  &  Phenix  Mills,  126  (N.S.)  362;  10  Eng.  Rnl.  Cas.  59. 

Ga.  210,  54  S.  E.  1028,  7  L.R.A.(N.S.)  2.  Brown  v.  Fuller,  165  Mich.  162, 

1139;  Lebus  v.  Boston,  107  Ky.  98,  51  ISO  N.  W.  621,  Ann.  Cas.  1912C  853 

8.  W.  609,  52  S.  W.  956,  29  A.  S.  R.  and  note,  33  L.R.A.(N.S.)  459;  But- 

333, 47  L.R.A.  79;  Irvine  v.  McCreary,  terworth  v.  Crawford,  46  N.  T.  349,  7 

108  Ky.  495,  56  S.  W.  966,  49  L.R.A.  Am.  Rep.  352. 

417;  McTavish  v.  Carroll,  7  Md.  352,  Notes:  57  Am.  Dec.  764;  26  L.R.A. 

61  Am.  Dec.  353;  Mitchell  v.  Seipel,  53  (N.S.)    328.     See  generally.  Drains 

Md.  251,  36  Am.  Rep.  404  and  note;  and  Sewebs. 

Gorton-Pew  Fisheries  Co.  v.  Tolman,  3.  Walker  v.  Clifford,  128  Ala.  67, 

210  Mass.  402,  97  N.  E.  54,  38  L.R.A.  29  So.  588,  86  A.  S.  R.  74  and  note; 

(N.S.)  882;  Ewart  v.  Cochrane,  1  Pat.  Gaynor  v.  Bauer,  144  Ala.  448,  39  So. 

Sc.  App.  1010,  4  Macq.  Sc.  App.  117,  749,  3  L.R.A.(N.S.)  1082;  Cherry  v. 

10  Eng.  Rul.  Cas.  60  and  note.  Brizzolara,  89  Ark.  309, 116  S.  W.  668, 
Notes:  57  Am.  Dec.  763;  23  Am.  21    L.R.A.(N.S.)    508;    Robinson    v. 

Rep.  446;  136  A.  S.  R.  695.  Clapp,  65  Conn.  365,  32  Atl.  939,  29 

•  19.  Notes:    57   Am.   Dec.   763;    26  L.R.A.  582;  Whiting  v.  Gaylord,  66 

L.R.A.(N.S.)  330.  Conn.  337,  34  Atl.  85,  50  A.  S.  R.  87 

20.  Seymour  v.  Lewis,  13  N.  J.  Eq.  and  note;  McPherson  v.  Acker,  Mac- 

439,  78.  Am.  Dec.  108;  Butterworth  v.  Arthur  &  M.  (D.  C.)  150, 48  Am.  Rep. 

Crawford,  46  N.  Y.  349,  7  Am.  Rep.  749;  Muscogee  Mfg.  Co.  v.  Eagle  & 

352.  Phenii  MUls,  126  Ga.  210,  54  S.  E. 

761 


Digitized  by 


Google 


i  26  '  EASEMENTS  9  R.  &  L. 

continuous  easement  which  will  pass  by  implied  grant  on  the  sever- 
ance of  an  estate,  as  distinguished  from  a  noncontinuous  easement, 
is  one  which  may  be  enjoyed  without  any  act  of  man,  while  a  non- 
continuous  one  is  one  to  the  enjoyment  of  which  the  act  of  the  party 
is  essential,*  it  has  been  held  that  a  right  of  way  is  not  such  a  con- 
tinuous easement  as  to  pass  by  implication  of  law  from  a  grant  of  the 
land,  and  that  only  a  way  of  necessity  will  so  pass.'  The  requirement 
that  the  quasi  easement  must  be  continuous  seems,  however,  technical 
and  arbitrary.  Under  the  theories  which  are  employed  to  justify  the 
creation  of  easements  by  implication,  it  would  seem  to  follow  logi- 
cally that  a  discontinuous  quasi  easement,  when  evidenced  in  a  sub- 
stantial manner,  should  pass  by  implied  grant.*  Accordingly,  in 
many  jurisdictions  an  exception  to  the  rule  is  recognized  where  the 
quasi  easement  consists  of  a  formed  or  an  inclosed  road  or  way,  the 
court  holding  that  such  a  right  may  pass  by  implied  grant  even 
though  not  a  strict  way  of  necessity.' 

1028,  7  L.R.A.(N.S.)  1139;  Powers  v.  B.  109;  122  A.  S.  R.  215;  136  A.  S. 

Heflfernan,  233  HI.  597,  84  N.  E.  661,  R.  695;  8  L.R.A.(N.S.)  342;  26  L.R.A. 

122  A.  S.  R.  199, 16  L.R.A.fN.S.)  523;  (N.S.)  331;  10  Eng.  Rul.  Cas.  57,  69. 

Hall  V.  McLeod,  2  Mete  (Ky.)  98,  74  4.  See  supra,  par.  9. 

Am.  Dec.  400 ;  Lebus  v.  Boston,  107  6.  Stuyvesant  v.  Woodruflf,  21  N.  J. 

Ky.  98,  51  S.  W.  609,  52  S.  W.  956,  92  L.  133,  47  Am.  Dec.  156. 

A.  S.  R.  333,  47  L.R.A.  79;  McTavish  Notes:  57  Am.  Dec.  766;  26  L.RJi.. 

V.  CarroU,  7  Md.  352,  61  Am.  Dec.  353;  (N.S.)  332,  349;  10  Eng.  Rul.  Caa.  69. 

Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  6.  Paine  v.  Chandler,  134  N.  Y.  385, 

300;  Gorton-Pew  Fisheries  Co.  v.  Tol-  32  N.  B.  18,  19  L.R.A.  99;  Shaw  v. 

man,  210  Mass.  402,  97  N.  E.  54,  38  Proffitt,  57.  Ore.  192, 109  Pac.  584, 110 

L.R.A.(N.S.)    882;  Brown  v.  Fuller,  Pac.  1092,  Ann.  Cas.  1913A  63. 

165  Mich.  162,  130  N.  W.  621,  Ann.  7.  Whiting  v.  Gaylord,  66  Conn.  337, 

Cas.  1912C  853,  33  L.R.A.(N.S.)  459;  34  AU.  85,  50  A.  S.  R.  87;  Ellis  v. 

Bonelli  v.  Blakemore,  66  Miss.  136,  5  Bassett,  128  Ind.  118,  27  N.  E.  344,  25 

So.  228, 14  A.  S.  R.  550;  Bnssmeyer  v.  A.  S.  R.  421;  Irvine  v.  McCreaiy,  108 

Jablonsky,  241  Mo.  681, 145  S.  W.  772,  Ky,  495,  56  S.  W.  966,  49  L.R.A.  417; 

Ann.   Cas.    1913C    1104,   39    L.R.A.  Gorton-Pew  Fisheries  Co.  v.  Tolman, 

(N.S.)  549;  Seymour  v.  Lewis,  13  N.  210  Mass.  402,  97  N.  E.  54,  38  L.R.A. 

J.  Eq.  439,  78  Am.  Dec.  108  and  note;  (N.S.)  882;  Paine  v.  Chandler,  134  N. 

Parsons  v.  Johnson,  68  N.  Y.  62,  23  Y.  385,  32  N.  E.  18, 19  L.R.A.  99;  Ger- 

Am.   Rep.   149;    German    Savings   &  man   Savings   &  Loan   Soc.   v.   Gor- 

Loan  Soc.  v.  Gordon,  54  Ore.  147,  102  don,  54  Ore.  147,  102  Pac.  736,  26 

Pac.     736,     26     L.R.A.(N.S.)     331;  L.R.A.(N.S.)  331;  PhiUips  v,  PhUlips, 

O'Rorke  v.  Smith,  11  R.  I.  259,  23  Am.  48  Pa.  St.  178,  84  Am.  Dec.  577;  ZeU 

Rep.  440;  Elliott  v.  Rhett,  5  Rich.  L.  v.  Universalist  Soc,  119  Pa.  St.  390, 

(S.  C.)  405, 57  Am.  Dec.  750  and  note;  13  Atl.  447,  4  A.  S.  R.  654;  O'Rorke  v. 

Fayter  v.  North,  30  Utah  156,  83  Pac.  Smith,  11  R.  1.  259,  23  Am.  Rep.  440; 

T42,  6  L.R.A.(N.S.)  410;  Sanderlin  v.  Fayter  v.  North,  30  Utah  156,  83  Pac. 

Baxter,  76  Va.  299,  44  Am.  Rep.  165;  742,  6  L.R.A.(N.S.)  410;  RoUo  v.  Nel- 

Scott  v,  Moore,  98  Va.  668,  37  S.  E.  son,   34  Utah   116,   96  Pac.   263,  26 

342,  81  A.  S.  R,  749  and  note;  Proud-  L.R.A. (N.S.)  315;  Goodall  v.  Godfrey, 

foot  V.  SafBe,  62  W.  Va.  51,  57  S.  E.  53  Vt.  219,  38  Am.  Rep.  671;  Dee  v. 

256,  14  L.R.A.(N.S.)  482.  King,  77   Vt.   230,  59   Atl.  839,   68 

Notes:  13  Am.  Dec.  659;  64  A.  S.  L.R.A.  860;   Scott  v.  Moore,  98  Va. 
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27.  Element  of  Necessity. — ^It  is  now  generally  recognned  that  it 
is  esential  to  the  creation  of  an  easement  by  implication  on  the  sever- 
ance of  an  estate  that  the  easement  shall  be  necessary,  and  not  merely 
convenient,  to  the  beneficial  enjoyment  of  the  dominant  portion.* 
But  there  is  a  conflict  with  regard  to  the  degree  of  necessity  required. 
In  some  jurisdictions  easements  will  be  impUed  only  when  the  neces-. 
sity  for  them  is  strict,*  while  in  others,  and  this  is  the  prevaiUng 
rule  of  the  modem  cases,  the  necessity  required  in  order  to  pass  an 
eajjement  by  implication  is  a  reasonable,  not  an  absolute,  one.***    The 


668,  37  S.  E.  342,  81  A.  S.  R.  749  and 
note;  HofEman  v.  Shoemaker,  69  W. 
Va.  233, 71  S.  E.  198,  34  LJB.A.(N.S.) 
632. 

Notes:  57  Am.  Dec.  767;  8  L.R.A. 
618;  13  L.R.A.  158;  26  L.R.A.(N.S.) 
333,  346;  10  Eng.  Rul.  Cas.  72. 

8.  Walker  v.  Clifford,  128  Ala.  67, 
29  So.  588,  86  A.  S.  R.  74  and  note; 
Maddox  v.  Ooddard,  15  Me.  218,  33 
Am.  Dec.  604;  Hammond  v.  Woodman, 
41  Me.  177,  66  Am.  Dec.  219;  Johnson 
V.  Jordan,  2  Mete.  (Mass.)  234, 37  Am. 
Dec.  85 ;  Grant  v.  Chase,  17  Mass.  443, 
9  Am.  Dec.  161;  Pierce  v.  Dyer,  109 
Mass.  374,  12  Am.  Rep.  716;  Barrett 
V.  Bell,  82  Mo.  110,  52  Am.  Rep.  361; 
Sanford  v.  Boss,  76  N.  H.  476,  84  Atl. 
936,  42  L.R.A.(N.S.)  629;  Ferguson 
V.  WitseU,  5  Rich.  L.  (S.  C.)  280,  57 
Am.  Dee.  744;  Coolidge  v.  Hager,  43 
Vt.  9,  5  Am.  Rep.  256;  Hoffman  v. 
Shoemaker,  69  W.  Va.  233,  71  S.  E, 
198,  34  L.R.A.(N.S.)  632;  GaUoway  v. 
Bonesteel,  65  Wis.  79,  26  N.  W.  262, 
56  Am.  Rep.  616. 

Note:  13  L.R.A.  126. 
See  also  cases  cited  in  the  succeeding 
text. 

9.  Whiting  v.  Gaylord,  66  Conn.  337, 
34  Ati.  85,  50  A.  S.  R.  87  and  note; 
Warren  v.  Blake,  54  Me.  276,  89  Am. 
Dec.  748;  Kingslev  v.  Gouldsborough 
Land  Imp.  Co.,  8(5  Me.  279,  29  Atl. 
1074, 25  L.R.A.  502 ;  Carbrey  v.  Willis, 
7  AUen  (Mass.)  364,  83  Am.  Dec.  688; 
Cummings  v.  Perry,  169  l^Iass.  150,  47 
N.  E.  618,  38  L.R.A.  149;  Bonelli  v. 
Blakemore,  66  Miss.  136,  5  So.  228, 14 
A.  S.  R.  550 ;  Miller  v.  Hoeschler,  126 
Wis.  263,  105  N.  W.  790,  8  L.R.A. 
(N.S.)  327  and  note. 

Notes:  57  Am.  Dec.  762;  36  Am. 


Rep.  415;  122  A.  S.  R.  208;  26  L.R.A. 
(N.S.)  334. 

10.  Gaynor  v.  Bauer,  144  Ala.  448, 
39  So.  749,  3  L.R.A.(N.S.)  1082; 
Cherry  v.  Brizzolara,  89  Ark.  309,  116 
S.  W.  668,  21  L.R.A.(N.S.)  508;  Rob- 
inson V.  Clapp,  65  Conn.  365,  32  Atl. 
939,  29  L.R.A.  582;  Muscogee  Mfg. 
Co.  T.  Eqgle  &  Pheniz  Mills,  126  Ga. 
210,  54  S.  E,  1028,  "7  L.R.A.(N.S.) 
1139;  Jarvis  v.  Seele  Milling  Co.,  173 
lU.  192,  50  N.  E.  1044,  64  A.  S.  R.  107 
and  note;  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Patterson,  103  Ind.  582,  2  N. 
E.  188,  53  Am.  Rep.  550;  Ellis  v.  Bas- 
sett,  128  Ind.  118,  27  N.  E.  344,  25 
A.  S.  R.  421;  Marshall  Ice  Co.  v.  La 
Plant,  136  la.  621,  111  N.  W.  1016, 
12  L.R.A.(N.S.)  1073;  Irvine  v.  Mc- 
Creary,  108  Ky.  495,  56  S.  W.  966,  49 
L.R.A.  417;  Janes  v.  Jenkins,  34  Md. 
1,  6  Am.  Rep.  300;  Mitchell  v.  Seipel, 
53  Md.  251,  36  Am.  Rep.  404  and  note ; 
Gorton-Pew  Fisheries  Co.  v.  Tolman, 
210  Mass.  402,  97  N.  E.  54,  38  L.R.A. 
(N.S.)  882  and  note;  Brown  v.  Fuller, 
165  Mich.  162,  130  N.  W.  621,  Ann. 
Cas.  1912C  853  and  note,  33  L.R.A. 
(N.S.)  459;  Bussmeyer  v.  Jablonsky, 
241  Mo.  681, 145  S.  W.  772,  Ann.  Cas. 
1913C 1104, 39  L.R.A.(N.S.)  549 ;  New 
Ipswich  W.  L.  Factory  v.  Batchcldcr, 
3  N.  H.  190,  14  Am.  Dec.  346 ;  Paine 
V.  Chandler,  134  N.  T.  385,  32  N.  E. 
18,  19  L.R.A.  99;  Bowling  v.  Burton, 
101  N.  C.  176,  7  S.  E.  701,  2  L.R.A. 
285  and  note ;  Simmons  v.  Winters,  21 
Ore.  35,  27  Pac.  7,  28  A.  S.  R.  727; 
German  Savings  &  Loan  Soc.  v. 
Gordon,  54  Ore.  147,  102  Pac.  736,  26 
L.R.A.(N.S.)  331  and  note;  Phillips 
V.  Phillips,  48  Pa.  St.  178, 86  Am.  Dec. 
577;  O'Rorke  ▼.  Smith,  11  R.  L  259, 
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degree  of  nece^ty  is  such  merely  as  renders  the  easement  necessary 
for  the  convenient  and  comfortable  enjoyment  of  the  property  as  it 
existed  when  the  severance  was  made.  It  is  sufficient  if  full  enjoy- 
ment of  the  property  cannot  be  had  without  the  easement,  or  if  it 
materially  adds  to  the  value  of  the  land.**  It  has  been  contended 
that  the  use  of  the  word  "necessary"  in  these  cases  is  misleading; 
that  the  so-called  "necessity"  upon  which  the  judges  rely  is  in  fact 
no  necessity  at  all,  but  a  mere  beneficial  and  valuable  convenience.** 
Certainly  such  use  of  the  word  must  be  distinguished  from  the  sense 
in  which  it  is  employed  in  designating  ways  of  necessity.  Some 
courts  have  adopted  as  the  test,  whether  the  easement  is  one  for  which 
a  substitute  can  be  furnished  by  reasonable  labor  and  expense;** 
while  others  adopt  the  rule  that  the  presence  of  no  degree  of  necessity 
is  requisite  in  order  that  the  easement  shall  pass,  that  if  an  apparent 
and  continuous  quasi  easement  forms  a  part  of  the  tenement  con- 
veyed, and  adds  to  the  value  for  use,  it  becomes  an  easement  and 
passes  with  the  conveyance.**  By  analogy  to  the  doctrine  of  ways 
of  necessity,*,'  where  the  quasi  easement  is  strictly  necessary,  that  is 
indispensable,  it  would  seem  logically  to  make  no  difference  whether 
it  is  apparent  or  nonapparent,  continuous  or  noncontinuous,  for  a 


23  Am.  Rep.  440  and  note;  Elliott  v. 
Rhett,  5  Rich.  L.  (S.  C.)  405,  57  Am. 
Dec.  750  and  note;  Fayter  v.  North,  30 
Utah  156,  83  Pac.  742,  6  L.R.A.{N.S.) 
410;  RoUo  V.  Nelson,  34  Utah  116,  96 
Pac.  263,  26  L.R.A.(N.S.)  315;  Good- 
all  V.  Godfrey,  53  Vt.  219,  38  Am.  Rep. 
671 ;  Sanderlin  v.  Baxter,  76  Va.  299, 
44  Am.  Rep.  165;  Scott  t.  Moore,  98 
Va.  668,  37  S.  E.  342,  81  A.  S.  R.  749 
and  note;  Hall  v.  Lund,  1 H.  &  C.  676, 
9  Jur.  N.  S.  205,  11  W.  R.  271,  10 
Eng.  Rnl.  Cas.  46  and  note;  Ewart  v. 
Cochrane,  1  Pater.  Sc.  App.  1010.  4 
Macq.  Sc.  App.  117, 10  Eng.  Rul.  Cas. 
60  and  note. 

Notes;  13  Am.  Dec.  659;  40  Am. 
Rep.  537;  136  A.  S.  R.  695;  8  L.R.A. 
618;  8  L.R.A.(N.S.)  327. 

11.  John  Hancock  Hut.  L.  Ins.  Co. 
V.  Patterson,  103  Ind.  582,  2  N.  E. 
188,  53  Am.  Rep.  550. 

Notes:  2  L.R.A.  286;  26  L.R.A. 
(N.S.)  334. 

12.  Notes:  136  A.  S.  R.  696;  8 
L.R.A.(N.S.)  331. 

IS.  Gaynor  v.  Bauer,  144  Ala.  448, 
39  So.  749,  3  L.R.A.(N.S.)  1082; 
Cherry  v.  Brizzolara,  89  Ark.  309, 116 
S.  W.  668,  21  L.R.A.(N.S.)  508;  Buss- 


meyer  v.  Jablonsky,  241  Mo.  681,  145 
S.  W.  772,  Ann.  Cas.  1913C  1104,  39 
L.R.A.(N.S.)  549. 

Notes:  40  Am.  Rep.  537;  8  L.R.A. 
(N.S.)  335;  10  Eng.  Rul.  Cas.  59. 

14.  McPherson  v.  Acker,  MacArth. 
&  M.  (D.  C.)  150,  48  Am.  Rep.  749; 
Henry  v.  Koch,  80  Ky.  391,  44  Am. 
Rep.  484;  Znamanacek  v.  Jelinek,  69 
Neb.  110,  95  N.  W.  28,  111  A.  S.  R. 
533;  Seymour  v.  Lewis,  13  N.  J.  Eq. 
439,  78  Am.  Dec.  108  and  note;  Heartt 
V.  Kruger,  121  N.  T.  386,  24  N.  E.  841, 
18  A.  S.  R.  829,  9  L.R.A.  135;  Seibert 
V.  Levan,  8  Pa.  St.  383,  49  Am.  Dec. 
525;  Zell  v.  Universalist  Soc,  119  Pa. 
St.  390,  13  Aa.  447,  4  A.  S.  R.  654; 
Geible  v.  Smith,  146  Pa.  St.  276,  23 
Atl.  437,  28  A.  S.  R.  796;  Grace  Meth- 
odist Episcopal  Church  v.  Dobbins,  153 
Pa.  St.  294,  25  Atl.  1120,  34  A.  S.  R. 
706  and  note;  Proudfoot  v.  Saffle,  62 
W.  Va.  51,  57  S.  E.  256,  12  L.R.A 
(N.S.)  482. 

Notes:  83  Am.  Dec.  694;  36  Am. 
Rep.  419;  3  L.R.A.(N.S.)  1082:  8 
L.R.A.(N.S.)  343;  26  L.R.A. (N.S.) 
319  et  seq. 

15.  See  infra,  par.  31. 
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nonapparent  easement  may  be  as  indispensable  as  an  apparent  ease- 
ment, a  noncohtinuous  easement  as  necessary  as  a  continuous  one; 
and  this  is  the  rule  in  many  jurisdictions.** 

28.  Implied  Reservation. — The  doctrine  of  the  creation  of  ease- 
ments by  implication  upon  the  severance  of  an  estate  is  applicable 
not  only  to  vest  an  easement  in  the  grantee  by  implied  grant,  but 
also  to  create  an  easement  in  the  grantor  by  implied  reservation. 
In  a  few  jurisdictions  the  doctrine  is  entirely  reciprocal  and  the 
grantor  stands  upon  an  equal  footing  with  the  grantee,  any  distinc- 
tion between  implied  grants  and  implied  reservations  being  denied.*' 
The  weight  of  authority,  however,  recognizes  a  distinction  between 
an  implied  grant  and  an  implied  reservation,  and  holds  that  where 
there  is  a  grant  of  land  with  full  covenants  of  warranty,  and  with- 
out express  reservation  of  an  easement,  there  can  be  no  reservation 
by  implication,  unless  the  easement  is  strictly  necessary,**  the  term 
"necessary"  meaning  that  there  can  be  no  other  reasonable  mode  of 


16.  Marshall  Ice  Co.  v.  La  Plant,  note;  Cherry  v.  Brizzolara,  89  Ark. 

136  la.  621,  111  N.  W.  1016, 12  L.R.A.  309,  116  S.  W.  668,  21  L.R.A.(N.S.) 

(N.S.)  1073;  Brown  v.  Burkenmeyer,  508;  Lebus  v.  Boston,  107  Ky.  98,  51 

9  Dana  (Ky.)  159,  33  Am.  Dec.  541;  S.    W.    609,   52    S.    W.   956,   92    A. 

Bonelli  v.  Blakemore,  60  Miss.  136,  5  S.    R.    333,    47    L.R.A.    79;    Ham- 


So.  228, 14  A.  S.  R.  550;  Ferguson  v. 
WitBeU,  5  Rich.  L.  (S.  C.)  280,  57  Am. 
Dec.  744. 
Notes:  57  Am.  Dec.  760;  64  A.  S. 


mond  V.  Woodman,  41  Me.  177,  66 
Am.  Dec.  219;  McTavish  v.  Car- 
roll, 7  Md.  352,  61  Am.  Dec.  353; 
Mitchell  V.  Seipel,  53  Md.  251,  36  Am. 


R.  109;  26  LJt.A.(N.S.)  332;  10  Eng.   Rep.  404  and  note;  Johnson  ▼.  Jordan, 
Rul.  Cas.  78.  2  Mete.  (Mass.)  234,  37  Am.  Dec.  85; 

17.  Powers  v.  Heffernan,  233  HI.  Carbrey  v.  Willis,  7  Allen  (Mass.)  364, 
597,  84  N.  E.  661,  122  A.  S.  R.  199,  83  Am.  Dec.  688  and  note;  Adams  v. 
16  L.R.A.(N.S.)  523;  John  Hancock  Marshall,  138  Mass.  228,  52  Am.  Rep. 
Mnt.  L.  Ins.  Co.  v.  Patterson,  103  Ind.  271 ;  Brown  v.  Fuller,  165  Mich.  162, 
582,  2  N.  E.  188,  53  Am.  Rep.  550;  130  N.  W.  621,  Ann.  Cas.  1912C  853 
Znamanacek  v.  Jelinek,  69  Neb.  110,  and  note,  33  L.R.A.  (N.S.)  459;  Bass- 
95  N.  W.  28,  111  A.  S.  R.  533;  Sey-  meyer  v.  Jablonsky,  241  Mo.  681,  145 
mour  V.  Lewis,  13  N.  J.  Eq.  439,  78  S.  W.  772,  Ann.  Cas.  1913C  1104  and 
Am.  Dec.  108  and  note;  Seibert  v.  Le-  note,  39  L.R.A.(N.S.)  549;  Paine  v. 
van,  8  Pa.  St.  383,  49  Am.  Dec.  525;  Chandler,  134  N.  Y.  385,  32  N.  E.  18, 
Geible  v.  Smith,  146  Pa.  St.  276,  23  19  L.R.A.  99;  Sellers  v.  Texas  Cent. 
Atl.  437,  28  A.  S.  R.  796;  Grace  Meth-  Ry.  Co.,  81  Tex.  458,  17  S.  W.  32,  13 
odist  Episcopal  Church  v.  Dobbins,  153  L.R.A.  657  and  note;  Scott  v.  Moore, 
Pa.  St.  294,  25  Atl.  1120,  34  A.  S.  R.  98  Va.  668,  37  S.  E.  342,  81  A.  S.  R. 
706;  Fayter  v.  North,  30  Utah  156,  83  749;  Hoffman  v.  Shoemaker,  69  W.  Va. 
Pac.  742,  0  L.R.A.(N.S.)  410;  Rollo  233,  71  S.  E.  198,  34  L.R.A.(N.S.) 
V.  Nelson,  34  Utah  116,  96  Pae.  263,  632;  Bennett  v.  Booth,  70  W.  Va.  264, 
26  LJIA.(N.S.)  315;  Dee  v.  King,  77  73  S.  E.  909,  39  L.R.A.(N.S.)  618; 
Vt.  230,  59  Atl.  839,  68  L.R.A.  860.   Miller  v.  Hoeschler,  126  Wis.  263, 105 

Notes:  57  Am.  Dec.  768;  122  A.  S.   N.  W.  790,  8  L.R.A.(N.S.)   327  and 
R.  214;  8  L.R.A.(N.S.)  342;  26  L.R.A.   note. 
(N.S.)  321.  Notes:  57  Am.  Dec.  768;  34  A.  S. 

18.  Gaynor  v.  Bauer,  144  Ala.  448,  R.  708;  136  A.  S.  R.  695;  26  L.B.A. 
39  So.  749,  3  L.R.A.(N.S.)  1082  and    (N.S.)  323. 
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unjoying  the  dominant  tenement  without  the  easement.**  The  rea- 
soning upon  which  this  distinction  is  based  is  that  a  grant  is  taken 
more  strongly  against  the  grantor,  and  the  law  will  imply  an  ease- 
ment in  favor  of  the  grantee  more  readily  than  it  will  in  favor  of 
the  grantor.  If  he  intends  to  reserve  any  right  over  the  tenement 
granted  it  is  his  duty  to  reserve  it  expressly  in  the  grant.*®  As  men- 
tioned in  the  discussion  of  implied  grants,  where  this  doctrine  of 
strict  necessity  is  followed  by  analogy  to  the  reservation  of  ways  of 
necessity  there  would  seem  to  be  no  logical  reason  for  the  require- 
ment that  the  quasi  easement  be  apparent  or  continuous,  but  the 
courts  have  expressly  held  that  no  reservation  will  be  implied  unless 
the  servitude  conforms  wil^  these  requirements.*  In  England  an 
easement  will  be  implied  in  favor  of  a  grantee  when  reasonably  neces- 
sary, but  not  in  favor  of  a  grantor  except  in  case  of  necessity.* 

29.  Bounding  Land  by  Way. — ^It  is  a  general  rule  that,  where  a 
conveyance  of  land  calls  for  a  way  or  street  as  a  boundary,  if  the 
grantor  has  the  fee  of  the  land  thus  referred  to,  he  is  estopped,  as 
against  his  grantee,  to  deny  that  it  is  a  street ;  and  an  easement  therein 
passes  to  the  grantee  by  implication  of  law.*    This  easement  is  not 

19.  Cherry  v.  Brizzolara,  89  Ark.  609,  52  8.  W.  956,  92  A.  S.  R.  333,  47 
309,  116  S.  W.  668,  21  L.R.A.(N.S.)  L.R.A.  79;  Bnssmeyer  v.  Jablonsky, 
508;  Carbrey  v.  WiUis,  7  Allen  (Mass.)  241  Mo.  681, 145  S.  W.  772,  Ann.  Cas. 
364,  83  Am.  Dee.  688.  1913C  1104,  39  L.R.A.  (N.S.)  549. 

Note:  8  L.b.A.(N.S.)  342.  Notes:  57  Am.  Dec.  768;  13  LJI.A. 

20.  Gaynor  v.  Bauer,  144  Ala.  448,  657;  8  L.R.A.(N.S.)  337;  10  Eng.  Rul. 
39  So.  749,  3  J.kR.A.(N.S.)  1082  and    Cas.  70. 

note;   Cherry  v.  Brizzolara,  89   Ark.  3.  Teasley  v.  Stanton,  136  Ala.  641, 

309,  116  S.  W.  668,  21  L.R.A.(N.S.)  33  So.  823,  96  A.  S.  R.  88;  Dubuque 

508;  Lebus  v.  Boston,  107  Ky.  98,  51  v.  Maloney,  9  la.  450,  74  Am.  Dec. 

S.  W.  609,  52  S.  W.  956,  92  A.  S.  R.  358;  Talbert  v.  Mason,  136  la.  373, 113 

333,  47  L.R.A.  79;  Carbrey  v.  Willis,  N.  W.  918, 12  A.  S.  R.  259,  14  L.R.A. 

7  Allen  (Mass.)  364,  83  Am.  Dee.  688;  (N.S.)  878  and  note;  Moale  v.  Balti- 

Bussmeyer  v.  Jablonsky,  241  Mo.  681,  more,  5  Md.  314,  61  Am.  Dec.  276  and 

145  S.  W.  772,  Ann.  Cas.  1913C  1104,  note;    Van    O'Linda   v.    Lofchrop,   21 

39  L.R.A.(N.S.)  549;  Paine  v.  Chand-  Pick.  (Mass.)  292,  32  Am.  Dec.  261; 

ler,  134  N.  Y.  385,  32  N.  E.  18,  19  Durkin  v.  Cobleigh,  156  Mass.  108,  30 

L.R.A.  99;  Sellers  v.  Texas  Cent.  R.  N.  E.  474,  32  A.  S.  R.  436,  17  L.R.A. 

Co.,  81   Tex.  458,  17  S.  W.  32,  13  270;  McKenzie  v.  Gleason,  184  Mass. 

L.R.A.  657;  Hoffman   v.   Shoemaker,  452,  69  N.  E.  1076,  100  A.  S.  R.  566; 

69  W.  Va.  233,  71  S.  E.  198,  34  L.R.A.  Dawson  v.  St.  Paul  F.,  etc.,  Ins.  Co., 

(N.S.)  632.  15  Minn.  136,  2  Am.  Rep.  109;  Car- 

1.  Sellers  v.  Texas  Cent.  R.  Co.,  81  lin  v.  Paul,  11  Mo.  32,  47  Am.  Dec. 
Tex.  458,  17  S.  W.  32,  13  L.R.A.  657  139  and  note;  Dill  v.  Camden  Board 
and  note.  of  Education,  47  N.  J.  Eq.  421,  20 

Notes:  8  L.R.A.(N.S.)  342;  26  Atl.  739,  10  L.R.A.  276;  Livingston  v. 
L.R.A.(N.S.)  323.  See  supra,  par.  27,  New  York,  8  Wend.  (N.  Y.)  85,  22 
and  infra,  par.  31,  as  to  necessity.         Am.  Dec.  622  and  note. 

2.  Gaynor  v.  Bauer,  144  Ala.  448,  Notes:  122  A.  S.  R.  216;  136  A.  8. 
39    So.    749,   3    L.R.A.(N.S.)    1082;    R.  696 ;  10  Eng.  Rul.  Cas.  57. 

Lebus  v.  Boston,  107  Ky.  98,  51  S.  W.        See  Covenants,  vol.  7,  p.  1097,  for 
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only  in  that  part  which  adjoins  the  grantee's  own  land,  but  also  by 
necessary  implication  in  such  portion  of.  the  whole  way  as  will  make 
the  same  available  and  useful  as  an  appurtenance  to  the  estate  granted. 
The  extent  of  the  grantee's  rights  beyond  the  limits  of  his  land  will 
depend  upon  the  nature  and  character  of  the  way  and  its  connection 
with  the  public  streets  as  affording  a  convenient  outlet  from  his  land. 
The  necessity  that  the  grantor  own  the  fee  in  the  land  represented 
as  a  street  or  way  is  apparent,  since  he  has  no  power  to  create  such  a 
right  beyond  his  land.*  That  the  street  or  way  be  designated  as  a 
boundary  is  equally  essential.  If  merely  referred  to  as  part  of  the 
description  as  a  starting  point  or  the  termination  of  a  line,  or  if  the 
street  or  way  is  coincident  merely  with  the  line  described,  this  will 
not  suffice  because  not  amounting  to  the  assertion  of  the  existence  of 
the  street  or  way  as  a  boundary.'  It  has  been  held  that  an  ease- 
ment may  be  created  by  estoppel  where  the  landowner  represents 
to  the  purchaser  that  it  exists  over  his  other  real  property,  though  the 
conveyance  subsequently  made  does  not  mention  such  right.* 

30.  Reference  to  Plat  or  Hap. — ^Upon  the  same  principle  which 
applies  when  land  is  bounded  by  a  way,  an  easement  is  also  created 
by  implication  where  property  sold  is  described  with  reference  to  a 
plat  or  map  upon  which  streets  and  ways  are  laid  out;  and  this  pri- 
vate easement  is  entirely  independent  of  the  fact  of  dedication  to 
public  use.'  There  is,  however,  some  conflict  in  such  case  with  respect 
to  the  right  of  the  grantee  to  an  easement  in  streets  or  ways  indicated 
on  the  plat  or  map  other  than  those  on  which  his  property  abuts. 
Where  such  street  or  way  is  required  to  afford  a  convenient  mode 

siinilar  rnle  as  to  implied  covenants.  474,  32  A.  S.  R.  436,  17  L.R.A.  270; 

4.  Talbert  v.  Mason,  136  la.  373, 113  Dill  v.  Camden  Board  of  Education, 

N.  W.  918, 12  A.  S.  R.  259, 14  L.R.A.  47  N.  J.  Eq.  421,  20  Atl.  739, 10  L.R.A. 

(N.S.)  878  and  note.  276;   Watertown  v.   Cowen,  4  Paige 

Note:  122  A.  S.  R.  217.  (N.  Y.)  510,  27  Am.  Dec.  80;  Story  v. 

6.  Talbert  v.  Mason,  136  la.  373, 113  New  York  El.  R.  Co.,  90  N.  Y.  122,  43 

N.  W.  918, 12  A.  S.  R.  259, 14  L.R.A.  Am.  Rep.  146;  Moose  v.  Carson,  104 

(N.S.)  878  and  note.  N.  C.  431,  10  S.  E.  689,  17  A.  S.  R. 

Note:  28  LJl.A.(N.S.)  1026.  681,  7  LJl.A.  548;  McCall  v.  Davis,  56 

6.  Mattes  v.  Frankel,  157  N.  Y.  603,  Pa.  St.  431,  94  Am.  Dec.  92;  Pyper  v. 
52  N.  E.  585,  68  A.  S.  R.  804.  Whitman,  32  R.  I.  510,  80  Atl.  6,  35 

7.  Danielson  v.  Sykes,  157  Cal.  686,  L.R.A.(N.S.)  938  and  note;  Oney  v. 
109  Pac.  87,  28  L.R.A.(N.S.)  1024  and  West  Buena  Vista  Land  Co.,  104  Va. 
note;  Field  v.  Barling,  149  HI.  556,  37  580,  52  S.  E.  343, 113  A.  S.  R.  1066,  2 
N.  E.  850,  41  A.  S.  R.  311,  24  L.R.A.  L.R.A.(N.S.)  832;  Cook  v.  Totten,  49 
406;  Marshall  Ice  Co.  v.  La  Plant,  136  W.  Va.  177,  38  S.  E.  491,  87  A.  S.  R. 
la.  621,  111  N.  W.  1016,  12  L.R.A.  792;  Mahler  v.  Bmmder,  92  Wis.  477, 
(N.S.)   1073;  Burke  v.  WaU,  29  La.  66  N.  W.  502,  31  L.R.A.  695. 

Ann.  38,  29  Am.  Rep.  316;  White  v.  Notes:  4  A.  S.  R.  617;  122  A.  S.  B, 
Flannigain,  1  Md.  525,  54  Am.  Dec.  217;  136  A.  S.  R.  699;  14  L.R.A. 
668;  Pearson  v.  Allen,  151  Mass.  79,    (N.S.)  881. 

23  N.  E.  731,  21  A.  S.  R.  426;  Dnxkin  See  Covenants,  vol.  7,  p.  1097,  for 
▼.  Cobleigh,  156  Mass.  108,  30  N.  E.   similar  role  as  to  implied  covenants. 
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of  ingress  or  egress  to  the  grantee's  lot,  it  is  generally  held  that  he  is 
entitled  to  an  easement  in  it,  although  his  property  does  not  abut 
thereon ;  •  and  it  has  been  held  in  some  cases  that  the  grantee  acquires 
an  easement  in  all  ways  shown  on  the  map  regardless  of  their  con- 
venience or  inconvenience  to  the  beneficial  use  of  the  property.* 
Other  courts  refuse  to  lay  the  rule  down  as  broadly,  and  hold  that  pur- 
chasers with  reference  to  a  plat  take  no  interest  in  streets  other  than 
those  upon  which  their  property  abuts,  where  such  streets  are  unneces- 
sary to  the  beneficial  enjoyment  of  the  property 'granted. i»  The  fact 
that  the  street  or  way  is  not  yet  opened  when  the  grant  is  made  does 
not  bar  the  right  of  the  grantees  to  have  it  opened  and  thereafter  kept 
free  of  obstructions.**  If  an  unrecorded  plan  is  exhibited  at  a  sale 
of  land,  and  the  deed  does  not  refer  to  it,  the  purchaser  does  not 
acquire  an  easement  in  streets  which  appear  on  it.** 

31.  Ways  of  Necessity. — It  is  a  universally  established  rule  that 
where  a  tract  of  land  is  conveyed  which  is  separated  from  the  high- 
way by  other  lands  of  the  grantor,  or  which  is  surrounded  by  his 
lands  or  by  his  and  those  of  third  persohs,  there  arises  by  implica- 
tion in  favor  of  the  grantee  a  way  of  necessity  across  the  premises 
of  the  grantor  to  the  highway.**    The  basis  of  this  right  is  the  pre- 

8.  Moose  V.  Carson,  104  N.  C.  431,  N.  E.  344,  25  A.  S.  R.  421 ;  Ritchey  v. 
10  S.  E.  689, 17  A.  S.  R.  681, 7  L.R.A.  Welsh,  149  Ind.  214,  48  N.  E.  1031, 
548.  40  L.R.A.  105;  Rater  v.  Shuttlefield, 

Note:  28  L.R.A.(N.S.)  1024.  146  la.  512, 125  N.  W.  235,  44  L.K.A. 

9.  Danielson  v.  Sykes,  157  Cal.  686,  (N.S.)  101;  Brown  v.  Burkenmeyer,  9 
109Pae.  87,28  L.R.A.(N.S.)  1024  and  Dana  (Ky.)  159,  33  Am.  Dec.  541; 
note;  Field  v.  Barling,  149  111.  556,  37  Warren  v.  Blake,  54  Me.  276,  89  Am. 
N.  E.  850,  41  A.  S.  R.  311,  24  L.R.A.  Dec.  748;  Whitehouse  v.  Cummings,  83 
406;  Cook  v.  Totten,  49  W.  Va.  177,  Me.  91,  21  Atl.  743,  23  A.  S.  R.  756 
38  S.  E.  491,  87  A.  S.  R.  792.  and  note;  Eangsley  v.  Gouldsborough 

Note:  136  A.  S.  R.  699.  Land  Imp.  Co.,  86  Me.  279,  29  Atl. 

10.  Pearson  v.  Allen,  151  Mass.  79,  1074,  25  L.R.A.  502;  Doten  v.  Bartlett, 
23  N.  E.  731,  21  A.  S.  R.  426;  Mahler  107  Me.  351,  78  Atl.  456,  32  L.R.A. 
V.  Brumder,  92  Wis.  477, 66  N.  W.  502,  (N.S.)  1075;  Pettingill  v.  Porter,  8  Al- 
31  L.R.A.  695.  len  (Mass.)  1,  85  Am.  Dec.  671  and 

Note:  28  L.R.A.(N.S.)   1026.  note;  Nichols  v.  Luce,  24  Pick.  (Mass.) 

11.  Cook  V.  Totten,  49  W.  Va.  177,  102,  35  Ami  Dec.  302;  Brigham  v. 
38  S.  E.  491,  87  A.  S.  R.  792.  Smith,  4  Gray  (Mass.)   297,  64  Am. 

Note:  122  A.  S.  R.  218.  Dec.  76  and  note;  Adams  v.  Marshall, 

12.  Pyper  V.  Whitman,  32  R.  L  510,  138  Mass.  228,  52  Am.  Rep.  271; 
80  Atl.  6,  35  L.R.A.(N.S.)  938.  Powers  v.  Harlow,  53  Mich.  507, 19  N. 

13.  Collins  V.  Prentice,  15  Conn.  39,  W.  257,  51  Am.  Rep.  154;  Moore  v. 
38  Am.  Dec.  61;  Robinson  v.  Clapp,  White,  159  Mich.  460,  124  N.  W.  62, 
65  Conn.  365,  32  Atl.  939,  29  L.R.A.  134  A.  S.  R.  735;  Bonelli  v.  Blake- 
582;  Gaines  v.  Lunsford,  120  6a.  370,  more,  66  Miss.  136,  5  So.  228, 14  A.  S. 
47  S.  E.  967,  102  A.  S.  R.  109  and  R.  550;  Cooper  v.  Maupin,  6  Mo.  624, 
note;  Logan  v.  Stogsdale,  123  Ind.  35  Am.  Dec.  456;  Snyder  v.  Warford, 
372,  24  N.  E.  135,  8  L.R.A.  58  and  11  Mo.  513,  49  Am.  Dec.  94;  Buss- 
note;  Ellis  V.  Bassett,  128  Ind.  118,  27  meyer  v.  Jablonsky,  241  Mo.  681,  145 
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sumption  of  a  grant  arising  from  the  circumstances  of  the  case. 
Necessity  does  not  of  itself  create  a  right  of  way,  but  it  is  evidence 
of  the  grantor's  intention  to  convey  one,  and  raises  an  implication 
of  a  grant."  The  presumption,  however,  is  one  of  fact,  and  whether 
or  not  the  grant  is  to  be  implied  in  a  given  case  depends  upon  the 
terms  of  the  deed  and  the  facts  in  that  case."  Following  the  gen- 
eral rule  above  stated,  a  similar  right  may  be  created  by  implied 
reservation,^*  notwithstanding  general  covenants  in  a  warranty  deed.*' 


S.  W.  772,  Ann.  Cas.  1913C  1104  and  Blue  Mountain  Forest  Ass'n,  C9  N.  H. 


385,  41  AU.  856,  42  L.R.A.  570;  Tracy 
V.  Atherton,  35  Vt.  52,  82  Am.  Dec. 


note,  39  L.R.A.(N.S.)  549;  Kimball  v, 
Cochecho  R.  Co.,  27  N.  H.  448,  59  Am. 
Dec.  387;  Ellis  v.  Blue  Mountain  For-  621. 
est  Ass'n,  69  N.  H.  385,  41  Atl.  856,  42  Note:  10  Eng.  Rnl.  Cas.  55. 
L.R.A.  570;  Palmer  v.  Palmer,  150  N.  16.  Doten  v.  Bartlett,  107  Me.  351, 
Y.  139,  44  N.  E.  966,  55  A.  S.  R.  653  78  Atl.  456,  32  LJl.A.(N.S.)  1075. 
and  note;  Yeager  v.  Tuning,  79  Ohio  16.  Collins  v.  Prentice,  15  Conn.  39, 
St.  121, 86  N.  E.  657, 128  A.  S.  R.  679,  38  Am.  Dec.  61;  Robinson  v.  Clapp,  65 
19  L.R.A.(N.S.)  700;  O'Rorke  v.  Conn.  365,  32  Atl.  939,  29  L.R.A.  582; 
Smith,  11  R.  I.  259,  23  Am.  Rep.  440;  Powers  v.  Heffeman,  233  III.  597,  84 
Lawton  v.  Rivers,  2  McCord  L.  (S.  C.)  N.  E.  661, 122  A.  S.  R.  199, 16  L.R.A. 
445,  13  Am.  Dec.  741;  Tumbull  v.  (N.S.)  523;  Ritchey  v.  Welsh,  149 
Rivers,  3  McCord  L.  (S.  C.)  131,  15  Ind.  214, 48  N.  E.  1031,  40  L.R.A.  105 ; 
Am.  Disc.  622;  Tracy  v.  Atherton,  35  Lebus  v.  Boston,  107  Ky.  98,  51  S.  W, 
Vt.  52,  82  Am.  Dec.  621;  GoodaU  v.  609,  52  S.  W.  956,  92  A.  S.  R.  333,  47 
Godfrey,  53  Vt.  219,  38  Am.  Rep.  671;  L.R.A.  79;  Whitehonse  v.  Cummings, 
Healy  Lumber  Co.  v.  Morris,  33  Wash.  83  Me.  91,  21  Atl.  743,  23  A.  S.  R. 
490,  74  Pac.  .681,  99  A.  S.  R.  964,  63  756;  McTavish  v.  CarroU,  7  Md.  352, 
L.RA.  820;  Schulenbarger  v.  John-  61  Am.  Dec.  353;  Pennon  v.  Wead,  2 
stone,  64  Wash.  202,  116  Pac.  843,  35  Mass.  203,  3  Am.  Dec.  43;  Nichols  v. 
L.R.A.(N.S.)  941;  Proudf oot  v.  Saffle,  Luce,  24  Pick.  (Mass.)  102,  35  Am. 
62  W.  Va.  51,  57  S.  E.  256, 12  L.R.A.  Dec.  302;  Brigham  v.  Smith,  4  Gray 
(N.S.)  482  and  note;  Grotty  v.  New  (Mass.)  297,  64  Am.  Dec.  76  and  note; 
River,  etc..  Coal  Co.,  72  W.  Va.  68,  78  Adams  v.  Marshall,  138  Mass.  228,  52 
S.  E.  233,  46  L.R.A.(N.S.)  156;  Pin-  Am.  Rep.  271;  Cooper  v.  Maupin,  6 
nington  v.  Galland,  9  Exeh.  1,  22  L.  J.  Mo.  624,  35  Am.  Dec  456;  Ellis  v. 
Exch.  349,  10  Eng.  Rul.  Cas.  35  and  Blue  Mountain  Forest  Ass'n,  69  N.  H. 
note.  385,  41  Atl.  856,  42  L.R.A.  570;  Het- 

Notes:  13  Am.  Dec.  746;  81  A.  S.  R.  field  v.  Baum,  35  N.  C.  394,  57  Am. 
767;  122  A.  S.  R.  209;  136  A.  S.  R.  Dec.  563;  Lawton  v.  Rivers,  2  McCord 
697;  13  L.R.A.  126;  26  L.R.A.(N.S.)  L.  (S.  C.)  445, 13  Am.  Dec.  741;  Alley 
352;L.R.A.  1915C348.  v.  Carleton,  29  Tex.  74,  94  Am.  Dec. 

14.  Collins  V.  Prentice,  15  Conn.  39,  260  and  note;  Tracy  v.  Atherton,  35 
38  Am.  Dec.  61;  Logan  v.  Stogsdale,  Vt.  52,  82  Am.  Dec.  621  and  note; 
123  Ind.  372,  24  N.  E.  135,  8  L.R.A.  Healy  Lumber  Co.  v.  Morris,  33  Wash. 
58  and  note;  Ellis  v.  Bassett,  128  Ind.  490,  74  Pac.  681,  99  A.  S.  R.  964,  63 
118,  27  N.  E.  344,  25  A.  S.  R.  421  and  L.R.A.  820;  Pinnington  v.  QaUand,  9 
note;  Ritchey  v.  Welsh,  149  Ind.  214,  Exch.  1,  22  L.  J.  Exch.  349,  10  Eng. 
48  N.  E.  1031,  40  L.R.A.  105;  White-  Rul.  Cas.  35. 

house  V.  Cummings,  83  Me.  91,  21  Atl.  Notes:  122  A.  S.  R.  210;  136  A.  S. 
743,  23  A.  S.  R.  756;  Doten  v.  Bart-  R.  697;  26  L.R.A.(N.8.)  352. 
lett,  107  Me.  351, 78  Atl.  456,  32  L.R.A.  17.  Poweors  v.  Heffeman,  233  lU. 
(N.S.)  1075;  Nichols  v.  Luce,  24  Pick.  597,  84  N.  E.  661,  122  A.  S.  R.  199, 
(Mass.)  102,  35  Am.  Dec.  302;  Ellis  v.  16  L.R.A.(N.S.)  523;  Brigham  v. 
R.  C.  L.  Vol.  IX.— 49.  769 
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The  underlying  principle  is  that  whenever  one  conveys  property, 
he  also  conveys  whatever  is  necessary  to  its  beneficial  use,**  coupled 
with  the  further  consideration  that  it  is  for  the  public  good  that  land 
should  not  be  unoccupied."  The  rule  differs  from  the  general  doc- 
trine of  implied  easements  in  that  it  does  not  have  reference  neces- 
sarily to  existing  servitudes  or  quasi  easements,  and  therefore  it  is 
unnecessary  to  consider  in  connection  therewith  the  question  of  appar- 
ent or  nonapparent,  continuous  or  noncontinuous  servitudes.**  Since 
the  right  of  way  is  founded  on  a  grant,  it  can  arise  only  between 
grantor  and  grantee.  No  way  of  necessity  can  be  presumed  or  acquired 
over  the  land  of  a  stranger.*  If  one  has  an  outlet  over  his  own  land, 
although  less  convenient,  he  cannot  claim  a  right  over  the  premises 
of  another;  or  if  there  already  exists  a  road  accessible  to  him,  though 
perhaps  very  inconvenient  or  in  a  very  bad  condition,  a  way  by 
necessity  cannot  ordinarily  be  implied.*    However,  according  to  the 

Smith,  4  Gray   (Mass.)   297,  64  Am.  River,  etc,  Coal  Co.,  72  W.  Va.  68,  78 

Dec.  76.  S.  E.  233,  46  L.R.A.(N.S.)  156. 

Note:  26  L.R.A.(N.S.)  353.-  Notes:  85  Am.  Dec  675;  122  A.  S. 

18.  WUtehouse  v.  Cummings,  83  Me.  R.  210. 

91, 21  Atl.  743,  23  A.  S.  R.  756;  Nich-  2.  Corea  v.  Hignera,  153  Cal.  451, 

ols  V.  Luce,  24  Pick.  (Mass.)  102,  35  95  Pac.  882, 17  L.R  A.(N.S.)  1018  and 

Am.  Dec.  302;  Pettingill  v.  Porter,  8  note;  Gaines  v.  Lunsford,  120  Ga.  370, 

Allen   (Mass.)   1,  85  Am.  Dec.  671;  47  S.  E.  967, 102  A.  S.  R.  109;  Logan 

Powers  V,  Harlow,  53  Mich.  507, 19  N.  v.  Stogsdale,  123  Ind.  372,  24  N.  E. 

W.  257,  51  Am.  Rep.  154.  135,  8  L.R.A.  58  and  note;  Whitehouse 

Note:  122  A.  S.  R.  210.  v.  Cummings,  83  Mc  91,  21  Atl.  743, 

19.  Notes:  8  L.R.A.(N.S.)  329;  23  A.  S.  R.  756  and  note;  Doten  v. 
Ann.  Gas.  1913C  1112.  Bartlett,  107  Me.  351,  78  Atl.  456,  32 

20.  Blum  V.  Weston,  102  Cal.  362,  L.RA.(N.S.)  1075  and  note;  Duvall 
36  Pac  778,  41  A.  S.  R.  188;  Nichols  v.  Eidont,  124  Md.  193,  92  Atl.  209, 
V.  Luce,  24  Pick.  (Mass.)  102,  35  Am.  L.R.A.  1915C,  345  and  note;  Pettingill 
Dec  302;  Palmer  v.  Palmer,  150  N.  T.  v.  Porter,  8  Allen  (Mass.)  1,  85  Am. 
139,  44  N.  E.  966,  55  A.  S.  R.  653.  Dec.  671  and  note;  Gayetty  v.  Bethume, 

Notes:  122  A.  S.  R.  212;  136  A.  S.  14  Mass.  49,  7  Am.  Dec  188;  Adams  v. 
R.  697.  Marshall,  138  Mass.  228,  52  Am.  Rep. 

1.  Logan  V.  Stogsdale,  123  Ind.  372,  271;  Childs  v.  Boston,  etc.,  R.  Co.,  213 
24  N.  E.  135,  8  L.R.A.  58;  Ellis  v.  Mass.  91,  99  N.  E.  957,  48  L.R.A. 
Bassett,  128  Ind.  118,  27  N.  E.  344,  25  (N.S.)  378;  Cooper  v.  Maupin,  6  Mo. 
A.  S.  R.  421;  Atchison,  etc.,  R.  Co.  v.  624,  35  Am.  Dec  456;  Bussmeyer  v, 
Conlon,  62  Kan.  416,  63  Pac.  432,  53  Jablonsky,  241  Mo.  681,  145  S.  W. 
L.R.A.  781;  Whitehouse  v.  Cummings,  772,  Ann.  Cas.  1913C  1104  and  note, 
83Mc91,21AU.743,23A.  S.R.  756;  39  L.R.A.(N.S.)  549;  Stuyvesant  v. 
Nichols  V.  Luce,  24  Pick.  (Mass.)  102,  Woodruff,  21  N.  J.  L.  133,  47  Am.  Dec 
35  Am.  Dec.  302;  Ellis  v.  Blue  Moun-  156;  Turnbull  v.  Rivers,  3  McCord  L. 
tain  Forest  Ass'n,  69  N.  H.  385,  41  (S.  C.)  131, 15  Am.  Dec.  622;  Screven 
Atl.  856,  42  L.R.A.  570;  Tracy  v.  Ath-  v.  Gregorie,  8  Rich.  L.  (S.  C.)  158,  64 
erton,  35  Vt.  52,  82  Am.  Dec  621;  Am.  Dec.  747;  Alley  v.  Carleton,  29 
Hcaly  Lumber  Co.  v.  Morris,  33  Wash.  Tex.  74,  94  Am.  Dec.  260  and  note. 
490,  74  Pac.  681,  99  A.  S.  R.  964,  63  Notes:  75  Am.  Dec.  163;  100  Am. 
L.RJL.  820;  Schulenbarger  v.  John-  Dec.  116;  122  A.  S.  R.  211;  136  A.  S. 
stone,  64  Wash.  202,  116  Pac  843,  35  R.  697;  26  L.R,A.(N.S.)  362. 
L.R.A.(N.S.)     941;    Crotty    v.    New 
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prevailing  opinion,  where  other  possible  modes  of  access  cannot  be 
made  available  without  labor  and  e^ense  disproportionate  to  the 
value  of  the  property  purchased,  the  right  is  implied.'  Ordinarily 
no  right  of  way  by  necessity  exists  where  the  land  to  which  such  right 
of  way  is  claimed  borders  on  the  sea ;  *  but  if  the  way  by  water  is 
unavailable  to  meet  the  requirements  of  the  natural  uses  of  the 
granted  lands  a  way  of  necessity  may  be  implied  over  adjoining  lands 
of  the  grantor.'  As  in  the  case  of  the  implication  of  easements  gen- 
erally, and  with  more  potent  reasons,  a  right  to  a  way  of  necessity 
may  arise  where  the  severance  of  land  is  effected  by  judicial  or  legid 
proceedings.* 

By  Prescription 

32.  In  General. — The  third  method  by  which  easements  may  be 
created  is  by  prescription,  or,  more  properly  speaking,  under  the 
modem  doctrine,  by  presumption.'  Originally,  in  England,  ease- 
ments, as  incorporeal  hereditaments,  were  said  to  lie  wholly  in  grant; 
and  statutes  of  limitation  were  held  to  apply  only  to  actions  for  the 
recovery  of  land.  In  the  course  of  time  the  fiction  of  a  "lost  grant" 
was  adopted  by  the  courts;  that  is,  the  courts  presumed,  from  the  long 
possession  and  exercise  of  right  by  the  defendant  with  the  acqui- 
escence of  the  owner,  that  there  must  have  been  originally  a  grant 
by  the  owner  to  the  claimant  which  had  become  lost.  It  was  called 
a  lost  grant,  not  so  much  to  indicate  the  existence  of  the  grant  orig- 
inally, as  to  avoid  the  rule  of  pleading  requiring  profert.*    It  was 

3.  Walker  v.  Clifford,  128  Ala.  67, 29       Notes :  122  A.  S.  R.  211, 136  A.  S.  R. 
So.  588, 86  A.  S.  R.  74;  Powers  v.  Hef-  699. 

feman,  233  lU.  597,  84  N.  E.  661, 122  6.  Note:  122  A.  S.  R.  211. 

A.  S.  R.  199,  16  L.R.A.(N.S.)   523;  6.  Blum  v.  Weston,  102  Cal.  362,  36 

PettingUl  V.  Porter,  8  Allen  (Mass.)  1,  Pac.  778,  41  A.  S.  R.  188  and  note; 

85  Am.  Dec.  671  and  note;  Adams  v.  Collins  v.  Prentice,  15  Conn.  39,  38 

Marshall,  138  Mass.  228,  52  Am.  Rep.  Am.  Dec.  61;  Ritchey  v.  Welsh,  149 

271;  Bussmeyer  v.  Jablonsky,  241  Mo.  Ind.  214, 48  N.  E.  1031, 40  L.R.A.  105; 

681,  145  S.  W.  772,  Ann.  Cas.  1913C  Pemam  v.  Wead,  2  Mass.  203,  3  Am. 

1104  and  note;  39  L.R.A.(N.S.)  549;  Dec.  43;  Taylor  v.  Townsend,  8  Mass. 

Screven  v.  Qregorie,  8  Rich.  L.  (S.  C.)  411,  5  Am.  Dec.  107:  Lawton  v.  Rivers, 

158,  64  Am.  Dec.  747;  Crotty  v.  New  2  McCord  L.  (S.  C.)  445, 13  Am.  Dec. 

River,  etc..  Coal  Co.,  72  W.  Va.  68,  78  741;  Goodall  v.  Godfrey,  53  Vt.  219,  38 

S.  E.  233, 46  L.R.A,(N.S.)  156.  Am.  Rep.  671;  Proudfoot  v.  Saffle,  62 

Notes:  13  Am.  Dec.  747;  122  A.  S.  W.  Va.  51,  57  S.  E.  256,  12  L.RA. 

R.  211;  136  A.  S.  R.  698;  17  L.R.A.  (N.S.)  482  and  note. 

(N.S.)  1019.  Notes:  85  Am.  Dec.  677;  55  A.  S.  R. 

4.  Kingsley  v.  Gouldsborough  Land  659;  122  A.  S.  R.  210. 

Imp.  Co.,  86  Me.  279,  29  Atl.  1074,  25  7.  Mills  v.  HaU,  9  Wend.  (N.  T.) 
L,.R.A.  502;  Lawton  v.  Rivers,  2  Mc-  315,  24  Am.  Dec.  160;  Lawton  v.  Riv- 
Cord  L.  (S.  C.)  445, 13  Am.  Dec.  741;  ers,  2  McCord  L.  (S.  C.)  445,  13  Am. 
Tumbull  V.  Rivers,  3  McCord  L.  (S.   Dec.  741. 

C.)  131, 15  Am.  Dec.  622.  8.  Boyce  v.  Missouri  Pac.  R.  Co., 
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considered  the  duty  of  the  court  to  enforce  the  fiction,  not,  however, 
because  either  the  court  or  jury  believe  the  presumed  grant  to  have 
been  actually  made,  but  because  public  policy  and  convenience  require 
that  long-continued  possession  shall  not  be  disturbed.*  Formerly  it 
was  held  to  apply  only  to  cases  where  the  defendant  claimed  a  right 
which  began  at  a  period  "beyond  the  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary."  Lately  in  most  of  Uie  United 
States,  as  also  in  England,  the  rule  has  been  adopted  that  th«  period 
for  acquiring  an  easement  in  lands  corresponds  to  the  local  statute 
of  limitations  as  to  land.^**  The  rule  is  founded  upon  the  idea  that 
if  there  had  not  been  a  grant,  the  oWner  would  have  put  an  end  to 
the  wrongful  occupation  before  the  expiration  of  the  time  fixed  by  the 
statute.**  It  is  clear  that  no  prescriptive  right  can  be  obtained  a^unst 
the  government** 

33.  Requisites  in  General. — To  establish  an  easement  by  prescrip* 
tion  there  must  be:  first,  continued  and  uninterrupted  use  or  enjoy* 
ment;  second,  identity  of  the  thing  enjoyed;  third,  a  claim  of  right 
adverse  to  the  owner  of  the  soil,  known  to  and  acquiesced  in  by  him.** 
The  accepted  rule  is  that  the  user  must  be  exercised  by  the  owner 
of  the  dominant  tenement,  and  must  be  open,  peaceable,  continuous, 

168  Mo.  683,  68  S.  W.  920,  58  L.R.A.  Co.,  122  N.  C.  856,  29  S.  E.  356,  40 
442.  L.R.A.  415;  Cooper  v.  Smith,  9  Serg. 

9.  Boyce  v.  Missouri  Pao.  R.  Co.,  &  R.  (Pa.)  26, 11  Am.  Deo.  658. 

168  Mo.  583,  68  S.  W.  920,  58  L.R.A.  12.  Com.  v.  Sisson,  189  Mass.  247, 

442;   Rhodes  v.   Whitehead,  27   Tex.  75  N.  E.  619,  109  A.  S.  R.  630,  1 

304,  84  Am.  Dec.  631.  L.R.A.(N.S.)  752;  Miser  v.  O'Shea,  37 

10.  Sherwood     v.     Burr,     4     Day  Ore.  231,  62  Pao.  491,  82  A.  S.  E. 
(Conn.)  244,  4  Am.  Dec.  211;  Totel  v.  751. 

Bonnefoy,  123  HI.  653,  14  N.  E.  687,  See  Adjoining  Landowners,  vol.  1, 

5  A.  S.  R.  570;  Riley  v.  Buchanan,  116  p.  397,  as  to  the  right  to  acquire  aa 

Ky.  625,  76  S.  W.  527,  3  Ann.  Cas.  easement  of  light  and  air  by  prescrip- 

788,  63  L.R.A.  642;  Melvin  v.  Whit-  tion. 

ing,  10  Pickering  (Mass.)  295,  20  Am.  13.  Boynton  v.  Longley,  19  Nev.  69, 

Dee.  524;  Boyce  v.  Missouri  Pac.  R.  6  Pac.  437,  3  A.  S.  R.  781;  Lawton 

Co.,  168  Mo.  583,  68  S.  W.  920,  58  v.  Rivers,  2  McCord  L.  (S.  C.)  445, 13 

L.R.A.  442;  Webber  v.  Chapman,  42  Am.  Dec.  741;  North  Point  Consoli- 

N.  H.  326,  80  Am.  Dec.  Ill;  Rives  v.  dated  Irrigation  Co.  v.  Utah  Canal  Co., 

Dudley,  56  N.  C.  126,  67  Am.  Dec.  16  Utah  246,  52  Pac.  168,  67  A.  S.  R. 

231;  Pierce  v.  Cloud,  42  Pa.  St.  102,  607;  40  L.R.A.  851;  Gray  v.  Bond,  2 

82    Am.   Dec.   496   and   note;    North  Brod.  &  B.  667,  6  E.  C.  L.  321,  23  Rev. 

Point  Consolidated  Irrigation  Co.  v.  Rep.  530,  25  Eng.  Rul.  Cas.  338. 

Utah  Canal  Co.,  16  Utah  246,  52  Pac.  Notes:  100  Am.  Dec.  116;  55  A.  8. 

168,  67  A.  S.  R.  607  and  note;  40  R.  660.     See  infra,  par.  34,  as  to  con- 

L.R.A.  851;  Barber  v.  Bailey,  86  Vt.  tinned  and  uninterrupted  user;   par. 

219,  84  Atl.  608,  44  L.R.A.(N.S.)  98.  35,  as  to  identity  of  thmg enjoyed ;  and 

Notes:  7  Am.  Dec.  193;  10  Eng.  Rul.  par.  36  and  37,  as  to  adverse  daim  of 

Cas.  12.  right  and  effect  of  nae  tinder  lioenoe  «r 

11.  Narron  v.  Wilmington  &  W.  R.  parol  contract. 
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and  as  of  right.**  It  is  sometimes  declared  that  it  must  also  be  exclu- 
sive,** but  the  term  "exclusive  use"  does  not  mean  that  no  one  may 
use  the  way  except  the  claimant  of  the  easement.  It  means  no  more 
than  that  his  right  to  do  so  does  not  depend  on  a  like  right  in  others.^' 
If  the  circumstances  shown  are  such  as  to  negative  the  presumption 
of  a  grant  by  the  title  holder,  the  presumption  cannot,  of  course, 
apply,  and  no  prescriptive  rights  will  arise.*'  For  instance,  the 
owner  must  have  had  legal  capacity  to  make  a  grant.**  It  is  on  this 
principle  that  some  courts  hold  that  easements  upon  railway  rights 
of  way  cannot  be  acquired  by  prescription,  as  the  grant  of  such  an 
easement  by  the  railroad  corporation  upon  its  own  easement  would 
be  incompatible  with  the  powers  conferred  upon,  and  the  duties 
required  of,  the  corporation  by  its  charter. *•  Other  states,  however, 
recognize  the  power  of  a  railroad  corporation  to  grant  an  easement,** 
and  therefore  admit  that  rights  by  prescription  may  be  acquired 
against  it,  but  hold  that  the  use  of  an  easement  over  or  along  tracks 
is  permissive  and  not  adverse,  in  the  absence  of  strong  evidence  to 
the  contrary.*     The  general  public,  considered  apart  from  legally 

14.  JobUng  V.  Tuttle,  75  Kan.  351,  30  So.  526,  55  L.R.A.  211;  Quincy  v. 
89  Pac.  699,  9  L.R.A.(N.S.)  960;  Jones,  76  HI.  231,  20  Am.  Rep.  243; 
Johnson  v.  Jordan,  2  Mete.  (Mass.)  Louisville  &  N.  R.  Co.  v.  Hagan,  141 
234,  37  Am.  Dec  85;  Tnmer  v.  Hart,  Ky.  20,  131  S.  W.  1018,  35  L.R.A. 
71  Mich.  128,  38  N.  W.  890,  15  A.  S.  (N.S.)  189  and  note;  Claflin  v.  Boston 
R.  243;  Boyce  v.  Missouri  Pac.  R.  Co.,  &  A.  R.  Co.,  157  Mass.  489,  32  N.  E. 
168  Mo.  583,  68  S.  W.  920,  58  L.R.A.  659,  20  L.R.A.  638;  Hume  v.  Rogue 
442;  Hume  v.  Rogue  River  Packing  River  Packing  Co.,  51  Ore.  237,  83 
Co.,  51  Ore.  237,  83  Pac.  391,  92  Pac.  Pac.  391,  92  Pac.  1065,  96  Pac.  865, 
1065,  96  Pac.  865,  131  A.  S.  R.  732,  131  A.  8.  R.  732,  31  Ii.R.A.(N.8.) 
31  L.R.A.(N.S.)   396.  396;  Tinicum  Fishing  Co.  v.  Carter,  61 

16.  Sherwood     v.     Burr,    4     Day  Pa.  St.  21, 100  Am.  Dee.  597. 
(Conn.)  244, 4  Am.  Dec.  211;  Schmidt       18.  Watkins  v.  Peek,  13  N.  H.  360, 
V.  Brown,  226  HI.  590,  80  N.  ,E.  1071,  40  Am.  Dec.  156;  Reimer  v.  Stuber,  20 
117  A.   S.  R.  261,  11   L.R.A.(N.S.)    Pa.  St.  458,  59  Am.  Dec  744;  Tinioum 
457;  Talbott  v.  Grace,  30  Ind.  389,  95   Fishing  Co.  v.  Carter,  61  Pa.  St.  21, 
Am.  Dec.  703;  Townsendv.  McDonald,  100  Ajn.  Dec.  597;  Schulenbarger  v. 
12  N.  Y.  381,  64  Am.  Dec  508  and   Johnstone,  64   Wash.   202,  116   Pac. 
note;  Cooper  v.  Smith,  9  Sergi  &  R.  843,  35  L.R.A.(N.S.)  941. 
(Pa.)  26,  11  Am.  Dec.  658;  Strickler       19.  Louisville  &  N.  R.  Co.  v.  Hagan, 
V.  Todd,  10  Serg.  &  R.  (Pa.)  63,  13   141  Ky.  20, 131  S.  W.  1018,  35  LJRJ^. 
Am.  Dec.  649;  Bird  ▼,  Smith,  8  Watts   (N.S.)  189  and  note;  Matthews  v.  Sea- 
(Pa.)   434,  34  Am.  Dec.  483;  North   board  Air  Line  Ry.,  67  S.  C.  499,  46 
Point  Consolidated  Irrigation   Co.  v,   S.  E.  335,  65  LJI.A.  286. 
Utah  Canal  Co.  16  Utah  246,  52  Pac.      20.  See  supra,  par.  16. 
168,  67  A.  S.  R.  607, 40  L.R.A.  851.  1.  Atchison,  T.  &  S.  F.  Ry.  Co.  t. 

16.  Schmidt  y.  Brown,  226  HI.  590,  Conlon,  62  Kan.  416,  63  Pac  432,  53 
80  N.  E.  1071,  117  A.  S.  R.  261,  11  L.R.A.  781;  Louisville  &  N.  R.  Co.  v. 
L.R.A.(N.S.)  457.  Childers,  155  Ky.  652,  160  S.  W.  260, 

Note:  100  Am.  Dec.  116.  48  L.R.A. (^.S.)   903  and  note;  Me- 

17.  Stewart  v.  White,  128  Ala.  202,  Creary  v.  Boston  &  M.  R.  Co.,  153 
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organized  or  political  entities,  being  incapable  of  receiving  a  grant, 
cannot  acquire  a  prescriptive  right  to  an  easement.* 

34.  Continuous  and  Uninterrupted  User. — Since  prescription  is 
allowed  only  to  supply  the  loss  of  a  grant,  it  is  obvious  that  the 
use  and  enjoyment  must  be  continuous  and  uninterrupted.*  The 
correct  rule  as  to  continuity  of  user,  and  what  shall  constitute  such 
continuity,  can  be  stated  only  with  reference  to  the  nature  and  char- 
acter of  the  right  claimed.  An  omission  to  use  when  not  needed  does 
not  disprove  a  continuity  of  use,  shown  by  using  it  when  needed,* 
for  it  is  not  required  that  a  person  shall  use  the  easement  every  day 
for  the  prescriptive  period.    It  simply  means  that  he  shall  exercise 

Mass.  300,  26  N.  E.  864,  11  L.R.A.  37  Am.  Dec.  85;  Gayetty  v.  Bethnme, 

359.  14  Mass.  49,  7  Am.  Dec.  188;  Turner 

Notes:  100  Am.  Dec.  116;  35  L.R.A.  v.  Hart,  71  Mich.  128,  38  N.  W.  890, 

(N.S.)  190.  15  A.  S.  R.  243;  Moon  v.  Mills,  119 

2.  Talbott  V.  Grace,  30  Ind.  389,  95  Mich.  298,  77  N.  W.  926,  75  A.  S.  R. 
Am.  Dec.  703;  Riley  V.  Buchanan,  116  390;  Bonelli  v.  Blakemore,  66  Miss. 
Ky.  625,  76  S.  W.  527,  3  Ann.  Gas.  136,  5  So.  228,  14  A.  S.  R.  550  and 
788,  63  L.R.A.  642;  Louisville  &  Nash-  note;  Chollar-Potosi  Min.  Co.  v.  Ken- 
ville  R.  R.  Co.  v.  Childers,  155  Ky.  nedy,  3  Nev.  361,  93  Am.  Dec.  409, 
652,  160  S.  W.  260,  48  L.R.A.(N.S.)  overruled  on  another  point  by  Robinson 
903;  Albright  v.  Cortright,  64  N.  J.  v.  Imperial  Silver  Min.  Co.,  5  Nev.  44; 
L.  330,  45  Atl.  634,  81  A.  S.  R.  504,  48  Boynton  v.  Longley,  19  Nev.  69,  6 
L.R.A.  616;  Constable  v.  Nicholson,  14  Pao.  437,  3  A.  8.  R.  781;  French  v. 
C.  B.  N.  S.  230,  108  E.  C.  L.  230,  32  Marstin  24. N.  H.  440,  57  Am.  Dec. 
L.  J.  C.  PI.  240, 11  W.  R.  698,  8  Eng.  294;  Webber  v.  Chapman,  42  N.  H. 
Rul.  Gas.  337.  326,  80  Am.  Dec.  Ill;  Stuyvesant  v, 

3.  Texas  &  P.  Ry.  Co.  v.  Scott  77  Woodruff,  21  N.  J.  L.  133,  47  Am. 
Fed.  726,  41  U.  S.  App.  624,  23  C.  C.  Dec.  156;  Curtis  v.  La  Grande  Hy- 
A.  424,  37  L.RA.  94;  Stewart  v.  draulic  Water  Co.,  20  Ore.  34,  23  Pac. 
White,  128  Ala.  202,  30  So.  526,  65  808,  25  Pao.  378,  10  L.R.A.  484  and 
L.R.A.  211;  Smith  Canal  or  Ditch  Co.  note;  Cooper  v.  Smith,  9  Serg.  &  R. 
V.  Colorado  Ice  &  Storage  Co.,  34  Colo.  (Pa.)  26,  11  Am.  Dec.  658;  Striekler 
485,  82  Pac.  940,  3  L.R.A.(N.S.)  1148;  v.  Todd,  10  Serg.  &  R.  (Pa.)  63,  13 
Totel  V.  Bonnefoy,  123  lU.  653,  14  N.  Am.  Dec.  649 ;  Pierce  v.  Cloud,  42  Pa. 
E.  687,  5  A.  S.  R.  570;  Cleveland,  etc.,  St.  102,  82  Am.  Dec  496;  Lawton  v. 
Ry.  Co.  V.  Huddleston,  21  Ind.  App.  Rivers,  2  McCord  L.  (S.  C.)  445,  13 
621,  52  N.  E.  1008,  69  A.  S.  R.  385;  Am.  Dec.  741;  TumbuU  v.  Rivers,  3 
Kibbey  v.  Richards,  30  Ind.  App.  101,  MoCord  L.  (S.  C.)  131,  15  Am.  Dec. 
65  N.  E.  541,  96  A.  S.  R.  333;  JobUng  622;  Holm  v.  Davis,  41  Utah  200,  125 
V.  Tuttle,  75  Kan.  351,  89  Pac.  699,  9  Pac.  403,  44  L.R.A.(N.S.)  89  and 
L.R.A.(N.S.)  960;  Riley  v.  Buchanan,  note;  Schulenbarger  v.  Johnstone,  64 
116  Ky.  625,  76  S.  W.  527,  3  Ann.  Wash.  202,  116  Pac.  843,  35  L.R.A. 
Gas.  788,  63  L.R.A.  642;  Mann  v.  (N.S.)  941;  Crosier  v.  Brown,  66  W. 
Reigler,  33  Ky.  L.  Rep.  774,  HI  S.  W.  Va.  273,  66  S.  E.  326,  25  L.R.A.(N.S.) 
300,  18  L.R.A.(N.S.)  131  and  note;  174;  Gray  v.  Bond,  2  Brod.  &  B.  667, 
Delahoussaye  v.  Judice,  13  La.  Ann.  6  E.  C.  L.  321,  23  Rev.  Rep.  530,  25 
587,  71  Am.  Dec.  521;  Melvin  v,  Whit-  Eng.  Rul.  Cas.  338. 

ing,  10  Pick.  (Mass.)  295,  20  Am.  Dec.       4.  Hesperia  Land,  etc.,  Co.  v.  Rog- 
524;    Prescott    v.    WhitS,    21    Pick,  ers,  83  Cal.  10,  23  Pac.  196,  17  A.  S. 
(Mass.)  341,  32  Am.  Dec.  266;  John-   R.  209. 
son  V.  Jordan,  2  Mete.  (Mass.)   234, 
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the  right  more  or  lees  frequently,  according  to  the  nature  of  the  use 
to  which  its  enjoyment  may  be  applied.'  On  the  other  hand,  an 
occasional  user  for  a  particular  purpose  will  not  be  sufficient  to  sus- 
tain the  right.*  If  an  easement  is  claimed  by  prescription  as  appurte- 
nant to  other  lands,  it  is  not  necessary  for  the  owner  of  the  dominant 
tenement  to  show  continued  user  by  himself  for  the  prescriptive 
period.  In  such  case  he  may  tack  the  user  by  his  predecessors  in 
title,'  provided  there  is  no  interval  between  the  successive  possessions 
during  which  the  possession  was  not  adverse.*  Since  an  easement  in 
gross  is  a  personal  right  it  cannot  be  claimed  by  prescription  unless 
there  is  a  continued  user  by  the,  claimant  in  his  own  person.*  The 
fact  that  a  passageway  was  for  a  number  of  years  closed  at  both 
ends  by  gates,  if  this  did  not  interfere  with  the  use  of  the  passageway 
for  the  purpose  for  which  it  was  intended,  does  not  in.  itself  amount 
to  a  disturbance  of  the  right  to  continue  the  use,^^  and  the  same  is 
true  of  a  proposal  to  sell  to  the  claimant  the  right  to  continue  the 
use  of  the  easement.*^  While  a  suit  brought  by  the  owner  against 
the  claimant  is  an  interruption,**  a  discontinued  suit  is  not  such  a  dis- 
turbance as  to  justify  a  claim  that  the  use  was  broken.*'  Whether 
the  use  in  a  particular  case  has  been  uninterrupted  is  as  a  general 
rule  a  question  of  fact  for  the  jury.** 

35.  Identity  of  Thing  Enjoyed;  Relation  to  Dominant  Estate. — 
There  can  be  no  presumption  of  a  lost  grant  unless  the  right  claimed 
is  one  which  can  be  the  subject  of  a  grant,  and  therefore  to  entitle 
a  person  to  an  easement  by  prescription,  he  must  show  that  he  has 
always  used  the  right,  without  change  or  variation.*'    A  prescriptive 

6.  Hespcria  Land,  etc.,  Co.  v.  Rog-  Note:  9  A.  S.  R.  586. 

ers,  83  Cal.  10,  23  Pac.  196,  17  A.  S.  9.  Lidgerding  v.  Zignego,  77  Minn. 

R.  209  jHiU  V.Crosby,  2  Pick.  (Mass.)  421,  80  N.  W.  360,  77  A.  S.  R.  677 

466, 13  Am.  Dec.  448;  Swan  v.  Mnneh,  and  note;  Alley  v.  Carleton,  29  Tex. 

65  Minn.  500,  67  N.  W.  1022,  60  A.  S.  74,  94  Am.  Dec.  260.    See  supra,  par. 

R.  491  and  note;  Alcorn  v.  Sadler,  71  6,  as  to  easements  in  gross  generally. 

Miss.  634, 14  So.  444,  42  A.  S.  R.  484;  10.  Smith  v.  Roath,  238  HI.  247,  87 

Bird  V.  Smith,  8  Watts  (Pa.)  434,  34  N.  E.  414,  128  A.  S.  R.  123. 

Am.  Dec.  483.  11.  Chollar-Potoei  Min.  Co.  v.  Ken- 
Notes:  100  Am.  Dec  116;  10  Eng.  nedy,  3  Nev.  361,  93  Am.  Dec.  406, 

Rnl.  Cas.  97.  overruled  on  another  point  by  Robin- 

6.  Cheswell  v.  Chapman,  38  N.  H.  son  v.  Imperial  Silver  Min.  Co.,  5  Nev. 
14,  75  Am.  Dec.  158 ;  Rhodes  v.  White-  44. 

head,  27  Tex.  304,  84  Am.  Dec.  631;  12.  Louisville,  etc.,  R.  Co.  v.  Moss- 

Hollins  v.  Vemey,  13  Q.  B.  D.  304,  53  man,  90  Tenn.  157,  16  S.  W.  64,  25 

L.  J.  Q.  B.  430,  51  L.  T.  N.  S.  753,  A.  S.  R.  670. 

33  W.  R.  5, 10  Eng.  Rul.  Caa.  79  and  13.  Note:  25  L.R.A.(N.S.)  176. 

note.  14.  Connor  v.  Sullivan,  40  Conn.  26, 

7.  Graham  v.  Walker,  78  Conn.  130,  16  Am.  Rep.  10;  HoUins  v.  Verney, 
61  AU.  98, 112  A.  S.  R.  93, 3  Ann.  Cas.  13  Q.  B.  D.  304,  53  L.  J.  Q.  B.  430, 
641,  2  L.R~A.(N.S.)  983.  51  L.  T.  N.  S.  753,  33  W.  R.  5,  10 

8.  Kilburn     v.     Adams,     7     Mete.  Eng.  Rul.  Cas.  79. 

(Mass.)  33,  39  Am.  Dec.  754.  15.  Barry  v.  Edlavitch,  84  Md.  95, 

775 


Digitized  by 


Google 


t  36  £AS£M£NT&  0  R.  C.  L. 

right  of  way,  for  example,  cannot  be  acquired  to  pass  over  a  tract 
of  land  generally ;  such  ri^t  must  be  confined  to  a  specific  way,  or  a 
definite,  certain,  and  precise  Une,  which  has  been  used  as  the  right 
of  way.^*  In  conformity  wiUi  this  rule,  the  use  and  enjoyment  for 
more  than  twenty  years  of  two  easements,  of  like  character  and  in 
nearly  the  same  locality,  does  not  create  an  easement  by  prescription 
if  neither  was  enjoyed  for  that  period.*^  The  user  relied  upon  must 
not  only  be  of  the  same  general  character,  but  must  have  been  exer- 
cised substantially  to  as  great  an  extent  as  at  the  time  the  suit  is 
brought.^*  Accordingly,  a  claimant  who,  within  the  prescriptive 
period,  enlarges  the  use,  cannot,  at  the  end  of  that  time,  claim  the 
use  as  so  enlarged.^'  The  law  does  not,  however,  make  it  indispen- 
sable that  the  mode  or  manner  of  use  should  have  been  precisely 
the  same  through  the  period  of  prescription.  On  the  contrary,  imma- 
terial changes  or  variations  in  the  use  do  not  destroy  its  identity.** 
In  addition  to  definite  identity  of  the  right  enjoyed,  the  use  of  any 
easement  which  can  be  claimed  as  an  appurtenance  by  prescription 
must  be  so  related  to  the  use  of  the  dominant  tenement  tiiat  its  par- 
ticular connection  with  the  beneficial  enjoyment  of  that  tenement 
is  not  merely  conjectural,  but  direct  and  apparent^ 

36.  Adverse  Claim  of  Right. — Since  prescription  is  founded  upon 
the  supposition  of  a  grant,  the  use  or  possession  on  which  it  is  founded 
must  be  adverse,  or  of  a  nature  to  indicate  that  it  is  claimed  as  a 
right  and  not  the  effect  of  indulgence  or  of  any  compact  short  of  a 
grant.  If  the-  enjoyment  is  consistent  with  the  right  of  the  owner 
of  the  tenement,  it  confers  no  right  in  opposition  to  such  ownership.* 
Adverse  user  is  defined  as  such  a  use  of  the  property  as  the  owner 

35  Atl.  170,  33  LJl.A.  294;  Lawton  v.  18.  Smith  v.  Sedalia,  152  Mo.  283, 
Rivera,  2  McCord  L.  (S.  C.)  445,  13  53  S.  W.  907,  48  L.RA.  711, 
Am.  Dec.  741;  Tnmbnll  v.  Rivera,  3  19.  Boynton  v.  Longley,  19  Nev.  69, 
McCord  L.  (S.  C.)  131,  15  Am.  Dee.  6  Pac.  437,  3  A.  S.  R.  781. 
622;  Schulenbaiger  v.  Johnstone,  64  20.  Wright  v.  Moore,  38  Ala.  593, 
Wash.  202,  116  Pac.  843,  35  L.R.A.  82  Am.  Dec.  731;  Gentleman  v.  Soule, 
(N.S.)  941;  Crosier  v.  Brown,  66  W.  32  HI.  271,  83  Am.  Dec.  264;  Vincent 
Va.  273,  66  S.  E.  326, 25  L.R.A.(N.S.)  v.  Michel,  7  La.  52,  26  Am.  Dec.  496; 
174.  Lawton  v.  Rivera,  2  McCord  L.  (S.  C.) 

Note:  10  L.R.A.  485.  445,  13  Am.  Dec  741. 

16.  (Jentleman  v.  Soule,  32  HI.  271,  1.  Graham  v.  Walker,  78  Conn.  130, 
83  Am.  Dec.  264;  Jones  v.  Percival,  5  61  Atl.  98,  112  A.  S.  R.  93,  3  Ann. 
Pick.  (Mass.)  485,  16  Am.  Dec.  415;  Cas.  641,  2  L.R.A.(N.S.)  983. 
Tumbnll  v.  Rivera,  3  McCord  L.  (S.  For  the  distinction  between  an  ease- 
C.)  131,  15  Am.  Dec.  622;  Crosier  v.  ment  appurtenant  and  an  easement  in 
Brown,  66  W.  Va.  273,  66  S.  E.  326,  gross,  see  supra,  para.  5,  6,  and  7. 

25  L.R.A.(N.S.)  174.  2.  Stewart  v.  White,  128  Ala.  202, 

Note:  5  L.R.A.(N.S.)  854.  30  So.  526,  55  L.R.A.  211;  Connor  v. 

17.  Gentleman  v.  Soule,  32  111.  271,  Sullivan,  40  Conn.  26,  16  Am.  Rep. 
83  Am.  Dec.  264;  Totel  v.  Bonnefoy,  10;  Whiting  v.  Gaylord,  66  Conn.  337, 
12.3  lU.  653,  14  N.  E.  687,  5  A.  S.  R.  34  Atl.  85,  50  A.  S.  R.  87;  Gentle- 
570.  man  v.  Soule,  32  111.  271,  83  Am.  Dec. 
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himself  would  exercise,  disregarding  the  claims  of  others  entirely, 
asking  permission  from  no  one,  and  using  the  property  under  a  claim 
of  right.*  It  is  essential  that  there  be  such  an  invasion  of  the  rights 
of  the  party  against  whom  the  right  is  claimed  that  he  would  have 
a  cause  of  action  against  the  intruder,  and  the  prescriptive  period 
does  not  commence  to  run  until  there  is  such  an  invasion.*    For  this 

264;  Illinois  Cent.  R.  Co.  v.  Houghton,  and  note;  Lewis  v.  Portland,  25  Ore. 
126  m.  233,  18  N.  E.  301,  9  A.  S.  R.  133,  35  Pac.  256,  42  A.  S.  R.  772,  22 
581,  1  L.R.A.  213;  Talbott  v.  Grace,  L.R.A.  736;  Hume  v.  Rogne  River 
30  Ind.  389,  95  Am.  Dec.  703 ;  Cleve-  Packing  Co.,  51  Ore.  237,  83  Pac.  391, 
land,  etc.,  Ry.  Co.  v.  Huddleston,  21  92  Pac.  1065,  96  Pac  865,  131  A.  S. 
Ind.  App.  621,  52  N.  E.  1008,  69  A.  S.  R.  732,  31  L.R.A.(N.S.)  396;  Cooper 
R.  385;  Kibbey  v.  Richards,  30  Ind.  v.  Smith,  9  Serg.  &  R.  (Pa.)  26,  11 
App.  101,  65  N.  E.  541,  96  A.  S.  R.  Am.  Dec.  658;  Rowland  v.  Wolfe,  1 
333;  Jobling  v.  Tuttle,  75  Kan.  351,  Bailey's  L.  (S.  C.)  56, 19  Am.  Dec.  651 
89  Pac.  699,  9  L.R.A.(N.S.)  960;  and  note;  Louisville,  etc.,  R.  Co.  v. 
Riley  v.  Buchanan,  116  Ky.  625,  76  S.  Mossman,  90  Tenn.  157, 16  S.  W.  64, 25 
W.  527,  3  Ann.  Cas.  788,  63  L.R.A.  A.  S.  R.  670:  Barber  v.  Bailey,  86  Vt. 
642;  Mann  v.  Reigler,  33  Ky.  L.  Rep.  219,  84  Atl.  (508,  44  L.R.A. (N.S.)  98; 
774,  111  S.  W.  300,  18  L.R.A.(N.S.)  Schulenbarger  v.  Johnstone,  64  Wash. 
131;  Hill  V.  Crosby,  2  Pick.  (Mass.)  202,  116  Pac.  843,  35  L.R.A.(N.S.) 
466, 13  Am.  Dec.  448;  Melvin  v.  Whit-  941  and  note;  Crosier  v.  Brown,  66  W. 
ing,  10  Pick.  (Mass.)  295,  20  Am.  Va.  273,  66  S.  E,  326,  25  L.R.A.(N.S.) 
Dec.  524;  Williams  v.  Nelson,  23  Pick.  174;  Hollins  v.  Vemey,  13  Q.  B.  D. 
(Mass.)  141,  34  Am.  Dec.  46  and  note;  304,  53  L.  J.  Q.  B.  430,  51  L.  T.  N.  S. 
Arnold  v.  Stevens,  24  Pick.  (Mass.)  753,  33  W.  R.  5,  10  Eng.  Rul.  Cas. 
106,  35  Am.  Dec.  305 ;  Johnson  v.  Jor-  79  and  note.  As  to  the  rule  of  ad- 
dan,  2  Meto.  (Mass.)  234,  37  Am.  Dec.  verse  possession  generally,  see  Adverse 
85;  Powell  v.  Bagg,  8  Gray  (Mass.)  Possession,  vol.  1,  p.  693  et  seq. 
441,  69  Am.  Dec.  262  and  note;  Barnes  3.  Nowlin  v.  Whipple,  120  Ind.  596, 
v.  Haynes,  13  Gray  (Mass.)  188,  74  22  N.  E.  669,  6  L.R.A.  159;  Jobling 
Am.  Dee.  629;  Gayetty  v.  Bethnme,  14  v.  Tuttle,  75  Kan.  351,  89  Pac.  699, 
Mass.  49,  7  Am.  Dec.  188;  Hodgkins  9  LJl.A.(N.S.)  960;  Sims  v.  Davis, 
V.  Farrington,  150  Mass.  19,  22  N.  E.  Cheves'  Law  (S.  C.)  1,  34  Am.  Dec. 
73,  15  A.  S.  R.  168,  5  L.R.A.  209;  581;  Holm  v.  Davis,  41  Utah  200,  125 
Hoag  V.  Place,  93  Mich.  450,  53  N.  W.  Pac.  403,  44  L.R.A.(N.S.)  89;  Crosier 
617,  18  L.R.A.  39;  Moon  v.  Mills,  119  v.  Brown,  66  W.  Va.  273,  66  S.  E.  326, 
Mich.  298,  77  N.  W.  926,  75  A.  S.  R.  25  L.R.A.(N.S)  17f  See  also  Pierce 
390 ;  Swan  v.  Munch,  65  Minn.  500,  67  v.  Cloud,  42  Pa.  St.  102,  82  Am.  Dec. 
N.  W.  1022,  60  A.  S.  R.  491;  Chollar-  496. 

Potosi  Min.  Co.  v,  Kennedy,  3  Nev.  4.  Arnold  v.  Stevens,  24  Pick. 
361,  93  Am.  Dec.  409;  Watkins  v.  (Mass.)  106,  35  Am.  Dec.  305  and 
Peck,  13  N.  H.  360,  40  Am.  Dec.  156;  note;  Turner  v.  Hart,  71  Mich.  128, 
French  v.  Marstin,  24  N.  H.  440,  57  38  N.  W.  890,  15  A.  S.  R.  243;  Hoag 
Am.  Dec.  294;  Webber  v.  Chapman,  42  v.  Place,  93  Mich.  450,  53  N.  W.  617, 
N.  H.  326,  80  Am.  Dec.  Ill;  Earl  v.  18  L.R.A.  39;  Roe  v.  Howard  County, 
De  Hart,  12  N.  J.  Eq.  280,  72  Am.  75  Neb.  448,  106  N.  W.  587,  5  L.R.A. 
Dec.  395;  Townsend  v.  McDonald,  12  (N.S.)  831;  Boynton  v.  Longley,  19 
N.  Y.  381,  64  Am.  Dec.  508  and  note;  Nev.  69,  6  Pac.  437,  3  A.  S.  R.  781; 
Wiseman  v.  Lucksinger,  84  N.  Y.  31,  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64 
38  Am.  Rep.  479;  Curtis  v.  La  Grande  Am.  Dec.  721;  Sims  v.  Davis,  Cheves' 
Hydraulic  Water  Co.,  20  Ore.  34,  23  Law  (S.  C.)  1,  34  Am.  Dec.  581;  Klei» 
Pac.  808,  25  Pac.  378,  10  L.R.A.  484   v.  Gehrung,  25  Tex.  Supp.  232,  78  Am. 
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reason  an  easement  cannot  be  acquired  by  adverse  possession  against 
a  landowner  while  the  property  is  in  possession  of  a  tenant,  unless 
the  lease  expires  during  the  prescriptive  period ;  •  and  obviously  there 
is  no  adverse  user  if  the  person  claiming  the  right  is  in  possession 
of  the  servient  tenement  as  tenant  of  the  owner.* 

37.  Use  under  License  or  Parol  Contract. — ^It  is  the  well-settled 
rule  that  use  by  express  or  implied  permission  or  license,  no  matter 
how  long  continued,  cannot  ripen  into  an  easement  by  prescription, 
since  user  as  of  right,  as  distinguished  from  permissive  user,  is  lack- 
ing.' If  permissive  in  its  inception,  such  permissive  character  will 
continue  of  the  same  nature,  and  no  adverse  user  can  arise  until 
there  is  a  distinct  and  positive  assertion  of  a  right  hostile  to  the 
owner,  and  brought  home  to  him.*    It  is  unquestionable,  however, 

Dec.  565;  Tunstall  v.  Christian,  80  Va.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Conlon, 

1,  56  Am.  Rep.  581;  Eells  v.  Chesa-  62  Kan.  416,  63  Pae.  432,  53  L.R.A. 

peake,  etc.,  Ry.  Co.,  49  W.  Va.  65,  38  781;  Jobling  v.  Tnttle,  75  Kan.  351,  89 

S.  E.  479,  87  A.  S.  R.  787  and  note;  Pae.  699,  9  L.R.A.(N.S.)  960;  Hall  v. 

Smith  V.  Ross,  17  Wis.  227,  84  Am.  McLcod,  2  Mete.   (Ky.)   98,  74  Am. 

Dec.  739  and  note;  HoUins  v.  Verney,  Dec.  400;  Smith  v.  Pennington,  122 

13  Q.  B.  D.  304,  53  L.  J.  Q.  B.  430,  51  Ky.  355,  91  S.  W.  730,  8  L.R.A.(N.S.) 

L.  T.  N.  S.  753,  33  W.  R.  5,  10  Eng.  149;  Louisville  &  N.  R.  Co.  v.  Hagan, 

Rul.  Cas.  79  and  note.  141  Ky.  20, 131  S.  W.  1018,  35  L.R.A. 

Note:  10  L.R.A.  485.  (N.S.)  189;  Schwer  v.  Martin,  29  Ky. 

5.  Boyce  v.  Missouri  Pae.  R.  Co.,  168  L.  Rep.  1221,  97  S.  W.  12,  7  L.R.A. 
Mo.  583,  68  S.  W.  920,  58  L.R.A.  442;  (N.S.)  614;  Atkins  v.  Bordman,  2 
Reiner  v.  Stuber,.20  Pa.  St  458,  59  Mete.  (Mass.)  457,  37  Am.  Dec.  100; 
Am.  Dec.  744.  Barnes  v.  Haynes,  13  Qray   (Mass.) 

Notes:  46  Am.  Dec.  579;  3  Eng.  Rul.  188,  74  Am.  Dec.  629;  Slater  v.  Gnnn, 

Cas.  34.  170  Mass.  509, 49  N.  E.  1017, 41  L.R.A. 

6.  Pierre  v.  Femald,  26  Me.  436,  46  268;  Pitzman  v.  Boyee,  111  Mo.  387, 
Am.  Dec.  573.  19  S.  W.  1104,  33  A.  S.  R.  536;  Smith 

7.  Stewart  v.  White,  128  Ala.  202,  v.  Sedalia,  152  Mo.  283,  53  S.  W.  907, 
30  So.  526,  55  L.R.A.  211;  Cfaynor  v.  48  L.R.A.  711;  Beach  v.  Morgan,  67 
Bauer,  144  Ala.  448,  39  So.  749,  3  N.  H.  529,  41  Atl.  349,  68  A.  S.  R. 
L.R.A.(N.S.)  1082;  Smith  Canal  or  692;  Luce  v.  Carley,  24  Wend.  (N.  Y.) 
Ditch  Co.  V.  Colorado  Ice  &  Storage  451,  35  Am.  Dec.  637;  Wiseman  v. 
Co.,  34  Colo,  485,  82.  Pae.  940,  3  L.R.A.  Lncksinger,  84  N.  Y.  31,  38  Am.  Rep. 
(N.S.)  1148;  Twining  v.  Ckwdwin,  83  479;  Hieatt  v.  Morris,  10  Ohio  St.  523, 
Conn.  500,  77  Atl.  953,  Ann.  Cas.  78  Am.  Dee.  280 ;  Curtis  v.  La  Grande 
1912A  845;  Qniney  v.  Jones,  76  111.  Hydraulic  Water  Co.,  20  Ore.  34,  23 
321,  20  Am.  Rep.  243;  Schmidt  v.  Pae.  808,.  25  Pae  378,  10  L.R.A.  484 
Brown,  226  111.  590,  80  N.  E.  1071,  and  note;  Klein  v.  Gehrung,  25  Tex. 
117  A.  S.  R.  261,  11  L.R.A.(N.S.)  Supp.  232,  78  Am.  Dec.  565;  Schulen- 
457;  Talbott  v.  Grace,  30  Ind.  389,  95  barger  v.  Johnstone,  64  Wash.  202, 116 
Am.  Dee.  703;  Nowlin  V.Whipple,  120  843.  35  L.R.A.(N.S.)  941  and  note; 
Ind.  596,  22  N.  E.  669,  6  L.R.A.  159;  Crosier  v.  Brown,  66  W.  Va.  273,  66 
Connor  v.  WoodflU,  126  Ind.  85,  25  N.  S.  E.  326,  25  L.R.A.(N.S.)  174. 

E.  876,  22  A.  S.  R.  568;  Cleveland,  Notes:  14  A.  S.  R.  556;  44  L.R.A. 
etc.,  Ry.  Co.  v.  Huddleston,  21  Ind.    (N.S.)  89. 

App.  621,  52  N.  E.  1008,  69  A.  S.  R.  8.  Ann  Arbor  Fruit  &  Vinegar  Co. 
385;  Kibbey  v.  Richards,  30  Ind.  App.  v.  Ann  Arbor  R.  Co.,  136  Mich.  599,  99 
101,  65  N.  E.  541,  96  A.  S.  R.  333:    N.  W.  869,  66  L.R.A.  431;  Pitzman  v. 
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that  a  user  having  its  origin  in  permission  or  license  may  afterward 
become  adverse  by  bringing  home  to  the  owner  of  the  servient  estate 
knowledge  that  the  use  is  claimed  as  of  right.*  Or  the  character  of 
the  user  may  be  transformed.  For  example,  a  grantee  of  an  ease- 
ment for  a  specific  purpose  may  use  it  for  a  different  purpose,  and 
thereby  obtain  a  right  by  prescription  to  the  whole  extent  of  his  user." 
The  rule  that  a  permissive  user  will  not  ripen  into  an  easement  by 
prescription  does  not,  however,  apply  where  there  has  been  an  attempt 
to  grant  the  easement  which  is  void  because  of  the  statute  of  frauds. 
The  claim  of  right  which  enters  into  adverse  enjoyment  need  not 
be  a  well-founded  claim;  qnd,  therefore,  it  has  been  held  that  a  user 
under  a  contract  void  under  the  statute  of  frauds  is  a  good  claim 
of  right  on  which  to  found  a  prescriptive  easement.**  The  rule  seems 
to  be  settled  that  no  length  of  user  of  a  way  by  necessity  can  ripen 
into  an  easement  by  prescription,  at  least  while  the  necessity  con- 
tinues, for  the  reason  that  the  right  of  way  having  arisen  by  neces- 
sity, ihe  possession  and  use  thereof  is  always  referable  to  that  right 
alone,  and  cannot  be  made  the  foundation  or  grotmd  for  the  assertion 
of  a  higher  right.*' 

38.  Knowledge  and  Acquiescence  of  Owner  of  Fee. — ^The  founda- 
tion of  the  establishment  of  a  right  by  prescription  is  the  acquiescence 
on  the  part  of  the  owner  of  the  servient  tenement  in  the  acta  which 
are  relied  on  to  establish  the  easement  by  prescription.  This  makes 
it  necessary  that  he  should  know  of  those  acts,  or  be  charged  with 
knowledge  of  them  if  he  did  not  in  fact  know  of  them.**  The  first 
branch  of  this  rule  is  of  importance  in  cases  where  a  person  under- 

Boyce,  Ul  Mo.  387, 19  8.  W.  1104,  33   Wash.  624,  91  Pac.  11,  13  Ann.  Cas. 
A.  S.  E.  536;  Sehulenbarger  v.  John-  923  and  note,  13  L.R.A,(N.S.)  990. 
stone,  64  Wash.  202,  116  Pac.  843,  35       Note:  13  L.R.A.(N.S.)  991. 
L.R.A.(N.S.)  941.  12.  Rater  v.  Shuttlefield,  146  la.  512, 

«.  Ann  Arbor  Fruit  &  Vinegar  Co.  125  N.  W.  235,  44  L.R.A.(N.S.)  101 
v.  Ann  Arbor  R.  Co.,  136  Mich.  599,  and  note;  Ann  Arbor  Fruit  &  Vine- 
99  N.  W.  869,  66  L.R.A.  431;  Holm  v.  gar  Co.  v.  Ann  Arbor  R.  Co.,  136 
Davis,  41  Utah  200,  125  Pac.  403,  44  Mich.  599,  99  N.  W.  869,  66  L.R.A. 
L.R.A.(N.S.)  89  and  note.  "       431.    See  supra,  par.  31,  as  to  ways 

Note:  10  L.R.A.  484.  of  necessity. 

10.  Wheatley  v.  Chrisman,  24  Pa.  13.  Texas,  etc.,  R.  Co.  v.  Scott,  77 
St.  298,  64  Am.  Dec.  657.  Fed.  726,  41  U.  S.  App.  624,  23  C.  C. 

11.  Texas  &  P.  R.  Co.  v.  Scott,  77  A.  424,  37  L.R.A.  94;  Stewart  v. 
Fed.  726,  41  U.  S.  App.  624,  23  C.  C.  White,  128  Ala.  202,  30  So.  526,  55 
A.  424,  37L.R.A.  94;  Gyrav.  Windier,  L.R.A.  211;  Connor  v.  Sullivan,  40 
40  Colo.  366,  91  Pac.  36, 13  Ann.  Cas.  Conn.  26, 16  Am.  Rep.  10;  Cleveland, 
841;  Alderman  v.  New  Haven,  81  etc.,  R.  Co.  v.  Huddlcston,  21  Ind. 
Conn.  137,  70  Atl.  626,  18  L.R.A.  App.  621,  52  N.  E.  1008,  69  A.  S.  R. 
(N.S.)  74;  Schmidt  v.  Brown,  226  111.  385;  Kibbey  v.  Richards,  30  Ind.  App. 
590,  80  N.  E.  1071,  117  A.  S.  R.  261,  101,  65  N.  E.  541,  96  A.  S.  R.  333: 
11  L.R.A.(N.S.)  457;  McElhone  v.  Mc-  Jobling  v.  Tuttle,  75  Kan.  351,  89  Pac. 
Manes,  118  Pa.  St.  600,  12  Atl.  564,  4  699,  9  L.R.A.(N.S.)  960;  Powell  v. 
A.  S.  R.  616;  Lechman  v.  Mills,  46   Bagg,  8   Gray   (Mass.)    441,  69  Am, 
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takes  to  establish  a  prescriptiye  right  to  maintain  drains  under  the 
ground  or  other  ea^ments  which  are  not  open  and  visible.  In  such 
case  the  owner  must  be  shown  to  have  had  knowledge.**  A  different 
situation  arises,  however,  if  the  easement  claimed  by  prescription 
is  open  and  visible  and  over  improved  lands.  The  law  presumes 
that  every  man  knows  the  condition  and  status  of  his  land,  and  if 
anyone  enters  into  open  and  notorious  possession  of  an  easement 
therein  under  claim  of  right,  the  owner  is  charged  with  knowledge 
thereof.**  In  point  of  fact,  he  may  in  such  case  have  had  no  actual 
knowledge,  and  therefore  did  not  expressly  acquiesce;  but  the  law 
implies  knowledge,  and  therefore  consent.*'  It  has  been  held  that 
the  owner  cannot  avoid  the  effect  of  adverse  user  by  showing  that  he 
was  out  of  the  country,  and  so  did  not  in  fact  know  of  the  acts.*' 
But  where  an  open- and  visible  use  originates  in  a  license  or  in  an 
easement  of  necessity  and  subsequently  becomes  adverse,  knowledge 
that  the  use  is  under  claim  of  right,  and  not  under  the  license  or 
easement  of  necessity,  must  be  brought  home  to  the  owner  of  the 
servient  estate,  either  expressly  or  impliedly,  for,  under  such  circum- 
stances, he  is  not  chargeable  with  knowledge.**  There  is  a  conflict 
with  respect  to  the  effect  of  protests  by  the  owner,  or  of  physical 
acts  not  amounting  to  an  obstruction  of  the  easement.  Some  juris- 
dictions hold  that  if  the  landowner  protests  against  the  use  and  denies 

Dec.  262  and  note;  Hodgkin?  v.  Far-  14.  Carbrey  v.  Willis,  7  Allen 
rington,  150  Mass.  19,  22  N.  E.  73, 15  (Mass.)  364,  83  Am.  Dec.  688;  Gray  v. 
A.  S.  R.  168,  5  L.R.A.  209;  Gray  v.  Cambridge,  189  Mass.  405,  76  N.  E. 
Cambridge,  189  Mass.  405,  76  N.  E.  195,  2  L.R.A.(N.S.)  976  and  note. 
195,  2  L.R.A.(N.S.)  976  and  note;  15.  Texas,  etc,  R.  Co.  v.  Scott,  77 
Turner  v.  Hart,  71  Mich.  128,  38  N.  W.  Fed.  726,  41  U.  S.  App.  624,  23  C.  C. 
890,  15  A.  S.  R.  243;  Hoag  v.  Place,  A.  424,  37  L.R.A.  94;  Gray  v.  Cam- 
93  Mich.  450,  53  N.  W.  617, 18  L.R.A.  bridge,  189  Mass.  405,  76  N.  B.  195, 
39;  Webber  v.  Chapman,  42  N.  H.  326,  2  L.RA.(N.S.)  976;  Ann  Arbor  Fruit, 
80  Am.  Dec.  Ill;  Curtis  v.  La  Grande  etc.,  Co.  v.  Ann  Arbor  R.  Co.,  136 
Hydraulic  Water  Co.,  20  Ore.  34,  23  Mich.  599,  99  N.  W.  869,  66  L.R.A. 
Pac.  808,  25  Pac.  378,  10  L.R.A.  484  431;  Boyce  v.  Missouri  Pac.  R.  Co., 
and  note;  Hume  v.  Rogue  River  Pack-  168  Mo.  583,  68  S.  W.  920,  58  L.R.A. 
ing  Co.,  51  Ore.  237,  83  Pac.  391,  92  442;  Tinicum  Fishing  Co.  v.  Carter, 
Pac.  1065,  96  Pac  865,  131  A.  S.  R.  61  Pa.  St.  21, 100  Am.  Dec  597. 
732,  31  L.RA.(N.S.)  396;  Cooper  v.  Notes:  10  L.RA.  484;  10  Eng.  Rul. 
Smith,  9  Serg.  &  R.  (Pa.)  26, 11  Am.  Cas.  93. 

Dec.  658;  Tumbull  v.  Rivers,  3  Mc-  16.  Gray  v.  Cambridge,  189  Mass. 
Cord  L.  (S.  C.)  131, 15  Am.  Dec  622;  405,  76  N.  E.  195^  2  L.R.A.(N.S.)  976; 
Schulenbargcr  v.  Johnstone,  64  Wash.  Boyce  v.  Missouri  Pac.  R.  Co.,  168  Mo. 
202,  116  Pac  843,  35  L.R.A.(N.S.)  583,  68  S.  W.  920,  58  LJl.A.  442. 
941;  Eells  v.  Chesapeake,  etc.,  R.  Co.,  17.  Gray  v.  Cambridge,  189  Mass. 
49  W.  Va.  65,  38  S.  E.  479,  87  A.  S.  R.  405,  76  N.  E.  195,  2  LJl.A.(N.S.)  976. 
787;  Crosier  v.  Brown,  66  W.  Va.  273,  18.  Ann  Arbor  Fruit  &  V.  Co.  v. 
66  S.  E.  326,  25  L.R.A. (N.S.)  174.       Ann  Arbor  R.  Co.,  136  Mich.  599,  99 

Notes:  50  A.  S.  R.  96;  10  Eng.  Rul.   N.  W.  869,  66  L.R.A.  431. 
Cas.  93.  See  supra,  par.  36, 
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the  right,  the  other  party  cannot,  by  his  own  act  alone,  acquire  such 
easement,  for  the  reason  that  the  presumption  of  a  grant  arising 
from  the  long  acquiescence  of  the  landowner,  is  rebutted  by  his 
repeated  complaints  and  denials  of  the  title  of  his  adversary.**  In 
otjier  courts,  however,  the  rule  is  that  there  must  be  an  actual  interrup- 
tion of  the  adverse  user, — a  mere  protest  or  an  assertion  of  title  is 
not  enough.  To  be  effective,  it  must  be  accompanied  by  some  act 
which,  at  least  for  the  time  being,  prevents  the  use  of  the  easement.** 
Ordinarily,  acquiescence  is  a  question  of  fact  for  the  jury.* 

39.  Burden  of  Proving  Adverse  User. — The  prevailing  rule  is  that 
where  the  claimant  has  shown  an  open,  visible,  continuous,  and  unmo- 
lested use"  of  land  for  the  period  of  time  sufficient  to  acquire  title 
by  adverse  possession,  the  use  will  be  presumed  to  be  under  a  claim 
of  right,  so  as  to  place  upon  the  owner  of  the  servient  estate,  in  order 
to  avoid  the  acquisition  of  an  easement  by  prescription,  the  burden 
of  rebutting  this  presumption  by  showing  that  the  use  was  permis- 
sive.* This  rule  is  not,  however,  universally  recognized.  In  a  few 
jurisdictions  it  is  held  that  the  claimant  carries  the  burden  of  proof, 
and  he  must  clearly  show  a  Use  as  of  right,  a  hostile,  adversary  use ; 
and  so  if  he  leaves  it  doubtful  whether  the  enjoyment  was  adverse, 
the  presumption  is  not  conclusive  in  his  favor.*  If  the  use  originates 
by  permission  or  license,  and  an  easement  by  prescription  is  claimed, 


19.  Powell  V.  Bagg,  8  Gray  (Mass.)  170,  33  L.R.A.  294;  Barnes  v.  Haynes, 
441,  69  Am.  Dec.  262;  Boynton  v.  13  Gray  (Mass.)  1S8,  74  Am.  Dec.  629 
Longley,  19  Nev.  69,  6  Pac.  437,  3  A.  and  note;  Swan  v.  Monch,  65  Minn. 
S.  R.  781;  Eells  v.  Chesapeake,  etc.,  R.  500,  67  N.  W.  1022,  60  A.  S.  R.  491, 
Co.,  49  W.  Va.  65,  38  S.  E.  479,  87  35  L.R.A.  743;  Worrall  v.  Rhoads,  2 
A.  S.  R.  787;  Crosier  v.  Brown,  66  W.  Whart.  (Pa.)  427,  30  Am.  Dee.  274; 
Va.  273,  66  S.  E.  326,  25  L.R.A.(N.S.)  Pierce  v.  Cloud,  42  Pa.  St.  102,  82  Am. 
174  and  note.  Dec.  496;  Tinicum  Fishing  Co.  v.  Car- 
Note:  10  L.R.A.  484.  ter,  61  Pa.  St.  21,  100  Am.  Dec.  597; 

20.  Connor  v.  Sullivan,  40  Conn.  26,  Barber  v.  Bailey,  86  Vt.  219,  84  Atl. 


16  Am.  Rep.  10. 


608,   44   L.R.A.(N.S.)    98   and   note; 


Notes:   10  L.R.A.  485;  25  L.RA.   Lechman  v.  Mills,  46  Wash.  624,  91 


(N.S.)  175;  10  Eng.  Rul.  Cas.  94. 

1.  Eells  V.  Chesapeake,  etc.,  R.  Co., 
49  W.,Va.  65,  38  S.  E.  479, 87  A.  S.  R. 
787;  Gray  v.  Bond,  2  Brod.  &  B.  667, 


Pac.  11,  13  Ann.  Cas.  923,  13  L.R.A. 
(N.S.)  990. 

Note:  10  Eng.  Rul.  Cas.  95. 

3.  Texas,  etc.,  R.  Co.  v.  Scott,  77 


6  E.  C.  L.  321,  23  Rev.  Rep.  530,  25   Fed.  726,  41  U.  S.  App.  624,  23  C.  C. 


Eng.  Rul.  Cas.  338. 

2.  Warren   v.   Jacksonville,   15   111 
236,   58   Am.   Dec.   610;   Nowlin   v, 


A.  424,  37  L.R.A.  94;  Slater  v.  Gunn, 
170  Mass.  509, 49  N.  E.  1017, 41  L.R.A. 
268;  Turner  v.  Hart,  71  Mich.  128,  38 


Whipple,  120  Ind.  596,  22  N.  E.  669,  N.  W.  890,  15  A.  S.  R.  243;  Smith  v 

6  L.R.A.  159;  Hall  v.  McLeod,  2  Mete.  Sedalia,  152  Mo.  283,  53  S.  W.  907,  48 

(Ky.)  98,  74  Am.  Dec.  400;  Smith  v.  L.R.A.  711;  Crosier  v.  Brown,  66  W. 

Pennington,  122  Ky.  355,  91   S.  W.  Va.  273,  66  S.  E.  326,  25  L.R.A.(N.S.) 

730,  8   L.R.A.(N.S.)    149   and   note;  174;    Chamley    v.    Shawano    Water 

Schwer  v.  Martin,  97  S.  W.  12,  29  Ky.  Power  &  R.  Imp.  Co.  109  Wis.  563,  85 

L.   Rep.   1221,  7   L.R.A.(N.S.)    614;  N.  W.  507,  53  L.R.A.  895. 
Barry  v.  Bdlaviteh,  84  Md.  95,  35  Atl.       Note:  44  L.R.A.(N.S.)  99. 
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the  burdeD  of  proving  that  the  permissive  use  had  ceased  and  that 
the  use  for  the  necessary  period  had  been  adverse  under  claim  of 
right  is  on  the  party  asserting  its  existence,  and  in  case  of  doubt 
it  will  be  resolved  against  him.*  In  general,  the  use  of  a  private 
easement  through  uninclosed  land  is  deemed  to  be  by  permission 
of  the  owner,  and  not  to  be  adverse  to  his  title.  This  rule  is  based 
on  the  fact  that  it  is  not  the  custom  in  this  country  or  the  habit 
of  the  people  to  object  to  persons  enjoying  such  a  privilege  until 
there  is  a  desire  to  inclose.'  However,  there  is  authority  to  the  effect 
that  the  circumstance  of  the  land  being  uninclosed,  whether  clear 
or  woodland,  is  not  sufficient  to  repel  or  rebut  the  presumption.* 
40.  Evidence  of  Adverse  User. — Evidence  of  adverse  possession 
must  be  clear  and  positive,  and  should  be  strictly  construed.'  It  ia 
not  essential,  however,  that  there  should  be  proof  that  the  parly  in 
possession  made  oral  declarations  of  claim  of  title.  It  is  sufficient  if 
the  proof  shows  that  he  has  so  acted  as  to  indicate  clearly  that  he 
did  claim  title.*  An  admission  of  the  owner's  superior  right,  such 
as  a  request  for  permission  to  use  the  easement  or  an  offer  to  pur- 
chase the  right,  made  during  the  prescriptive  period,  negatives  the 
presumption  of  adverse  user ;  •  and  it  seems  that  even  an  offer  to  pur- 
chase after  the  period  goes  to  show  that  the  enjoyment  was  not 
adverse.**  It  has  been  held  that  the  leaving  of  gates  or  bars  by  the 
owner  across  a  right  of  way  will  operate  to  rebut  the  presumption 
of  adverse  user;  **  but  the  better  view  appears  to  be  that  such  evi- 
dence is  of  no  consequence  in  determining  the  existence  or  nonexist- 
ence of  a  claim  of  right,  since  the  leaving  of  gates  or  bars  is  entirely 
consistent  with  the  theory  of  a  lost  grant.*'    In  general,  the  existence 

4.  Ann  Arbor  Prait,  etc.,  Co.  v.  Ann  104  N.  W.  989,  110  A.  S.  R.  873,  1 
Arbor  R.  Co.,  136  Mich.  599,  99  N.  W.  L.R.A.(N.S.)  565. 

869,  66  LJI.A.  431.  8.  Illinois  Cent.  R.  Co.  v.  Honghton, 

Note:  44  L.R.A.(N.S.)  99.  126  lU.  233,  18  N.  E.  301,  9  A.  S.  R. 

5.  Warren  v.  Jaeksonville,  15  111.  581,  1  Ii.R.A.  213;  McCreary  v.  Bos-  ■ 
236,  58  Am.  Dec.  610;  Riley  v.  Bu-  ton,  etc.,  R.  Co.,  153  Mass.  300,  26  N. 
chanan,  116  Ky.  625,  76  S.  W.  527,  3  E.  864, 11  L.R.A.  359.  „,,,,„ 
Ann.  Cas.  788,  63  L.R.A.  642;  Kil-  9.  WatkiM  v  Peck,  13  N.  H.  360,  40 
bam  V.  Adams,  7  Mete.  (Mass.)  33,  39  ^-^'-^.^l'  ^'^^^f  ^.f^^' PS  I< 
Am.  Dec.  754;  Rowland  v.  Wolfe,  1  Va.  273,  66  S.  E.  326,  25  L.R.A.(N.S.) 

BaUey  L  (S.  C.)  56, 19  Am.  Dec.  651;  jj,   Crosier  v.  Brown,  66  W.  Va.  273, 

Sims  V.  Davis,  Cheve  L.  (S.  C.)  1,  34  gg  g  ^  ggg  25  L.R.A.(N.S.)  174. 

Am.  Dec.  581;  Scholenbarger  v.  John-  ^    Schulenbarger  v.  Johnstone,  64 

stone,  64  Wash.  202,  116  Pac.  843,  35  -yy-j^gj,    202,  116  Pae.  843,  35  L.R.A. 

L.R.A.(N.S.)  941.  (N.S.)  941  and  note. 

6.  Worrall  v.  Rhoads,  2  Whart.  12.  Smith  v.  Roath,  238  111.  247,  87 
(Pa.)  427,  30  Am.  Dec.  274;  Reimer  v.  N.  E.  414,  128  A.  S.  R.  123;  Smith  v. 
Stnber,  20  Pa.  St.  458,  59  Am.  Dec.  Pennington,  122  Ky.  355,  91  S.  W.  730, 
744.  8  L.R.A.(N.S.)  149. 

7.  Pritchard  v.  Lewis,  125  Wis.  604,  Note:  35  L.RJl.(N.S.)  9ffi. 
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of  an  adverse  user  is  a  question  of  fact  to  be  ascertained  by  the 
jury." 

41.  Nature  and  Force  of  Presumption. — ^It  is  a  matter  of  contro- 
versy whether  the  presumption  of  a  lost  grant  which  is  the  founda^ 
tion  of  a  claim  to  an  easement  by  prescription  is  a  presumption  of 
law,  and  therefore  conclusive,  or  a  presumption  of  fact  which  may 
be  disregarded  by  the  jury  when,  taken  in  connection  with  other 
evidence,  it  fails  to  satisfy  them  that  the  easement  was  founded  on 
a  grant.  The  rule  pronounced  by  some  courts  is  that  it  is  not  an 
absolute  bar  like  a  statute  of  limitations,  but  is  only,  a  presumptive 
bar  to  be  left  to  a  jury;  that  the  jury  may  be  instructed  that  they 
may  infer  a  grant  from  it,  that  they  are  not  bound  by  it,  and  may  find 
against  the  grant,  and  consequently  against  the  claimant's  right  to 
the  easement.^*  On  the  other  hand,  many  of  the  courts  favor  the 
view  that  an  adverse  user  of  an  easement  for  the  required  period 
creates  a  conclusive  judicial  presumption  of  a  prescriptive  right  by 
a  lost  grant,  and  that  it  is  not  a  proper  question  to  be  submitted  to  the 
jury  to  say  whether  this  user  gives  a  right  or  not.*"  Under  this 
rule,  although  technically  the  statute  of  limitations  does  not  apply 
to  an  easement,  still  by  judicial  interpretation  the  result  is  the  same 
as  if  the  statute  did  so  apply.*'  The  presumption  can  be  rebutted 
only  by  showing  that  the  use  was  by  express  permission,  or  that  the 
owner  of  the  servient  estate  was  under  a  legal  disability,  and  could  not, 
therefore,  give  consent  or  legal  acquiescence,  or,  in  other  words,  by  the 
interposition  of  any  of  the  excusatory  pleas  that  are  open  to  a  plain- 
tifif  in  ejectment  against  a  plea  by  the  defendant  of  the  statute  of 
limitations.*'     In  England  the  prescription  act  has  made  the  pre- 

13.  Twining  v.  Goodwin,  83  Conn.  Barry  v.  Edlavitch,  84  Md.  95,  35  Atl. 
500,  77  Atl.  953,  Ann.  Cas.  1912 A  170,  33  L.R.A.  294;  Hoag  v.  Place,  93 
845;  HiU  v.  Crosby,  2  Pick.  (Mass.)  Mich.  450,  53  N.  W.  617, 18  L.R.A.  39; 
466, 13  Am.  Dec.  448.  Pitzman  v.  Boyce,  111  Mo.  387,  19  S. 

14.  Connor  v.  Sullivan,  40  Conn.  26,  W.  1104,  33  A.  S.  R.  536;  Boyce  v. 
16  Am.  Rep.  10;  Carbrey  v.  Willis,  7  Missouri  Pac.  R.  Co.,  168  Mo.  583,  68 
AUen  (Mass.)  364,  83  Am.  Dee.  688;  S.  W.  920,  58  L.R.A.  442;  Webber  v. 
French  v.  Marstin  24  N.  H.  440,  57  Chapman,  42  N.  H.  326,  80  Am.  Dec. 
Am.  Dec.  294;  Hieatt  v.  Morris,  10  111;  Strickler  v.  Todd,  10  Serg.  &  R. 
Ohio  St.  523,  78  Am.  Dee.  280;  Cooper  (Pa.)  63,  13  Am.  Dec.  649;  Pierce  v. 
v.  Smith,  9  Serg.  &  R.  (Pa.)  26,  11  Cloud,  42  Pa.  St.  102,  82  Am.  Dec. 
Am.  Dec.  658  and  note;  Eells  v.  Chesa-  496. 

peake,  etc.,  R.  Co.,  49  W.  Va.  65,  38  Notes:  11  Am.  Dec.  663;  10  Eng. 

S.  E.  479,  87  A.  S.  R.  787;  Dalton  v.  Rul.  Cas.  96. 

Angus,  6  App.  Cas.  740,  50  L,  J.  Q.  B.  16.  Boyce  v.  Missouri  Pac.  R.  Co., 

689,  3  Q.  B.  D.  85,  4  Q.  B.  D.  162, 10  168  Mo.  583,  68  S.  W.  920,  58  L.R.A. 

Eng.  Rul.  Cas.  98.  442;  Strickler  v.  Todd,  10  Serg.  &  R. 

Note:  10  Eng.  Rnl.  Cas.  96.  (Pa.)  63, 13  Am,  Dec,  649. 

15.  Nowlin  V.  Whipple,  120  Ind.  17.  Boyce  ▼.  Missouri  Pac.  R.  Co., 
596,  22  N.  E.  669,  6  L.RA.  159;  RUey  168  Mo.  583,  68  8.  W.  920,  58  L.R.A. 
V.  Buchanan,  116  Ky.  625,  76  S.  W.  442. 

527,  3  Ann.  Cas.  788,  63  L.R.A.  642; 
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sumption  a  conclusive  one,  and  renders  the  possession  a  bar  or  title 
of  itself  without  having  recourse  to  the  intervention  of  a  jury  to 
make  it  so.** 

y.  MoDB  AND  Extent  of  Usbb 

In  Oeneral 

42.  Purpose  and  Character  of  Easement  as  Test. — The  rights  of 
any  person  having  an  easement  in  the  land  of  another  are  measured 
and  defined  by  the  purpose  and  character  of  that  easement;  and  so 
far  as  is  consistent  therewith  the  right  to  use  the  land  remains  in 
the  owner  of  the  fee."  Since  an  easement  is  an  incorporeal  heredita- 
ment,— ^a  servitude  imposed  upon  corporeal  property,  and  not  a  part 
of  it, — ^it  gives  no  right  to  possess  the  land  upon  wMch  it  is  imposed, 
but  a  right  merely  to  the  party  in  which  it  is  vested  to  enjoy  the  par- 
ticular easement.**  Neither  is  it  considered  that  the  owner  of  the 
right  is  entitled,  by  reason  of  such  ownership^  to  a  participation  in 
the  rents  and  profits  arising  from  the  land  upon  which  the  easement 
is  imposed.*  It  is  clear  that  the  relative  rights  acquired  by  the  one 
obtaining  an  easement,  and  of  those  remaining  in  the  owner,  depend 
much  upon  the  character  of  the  use  to  which  the  easement  is  applied.* 
The  right  of  the  easement  owner,  and  the  right  of  the  landowner,  are 
not  absolute,  irrelative,  and  uncontrolled,  but  are  so  limited,  each 
by  the  other,  that  there  may  be  a  due  and  reasonable  enjoyment  of 
both.*  Of  course  the  rights  of  the  owner  of  the  easement  are  para- 
mount, to  the  extent  of  the  grant,  to  those  of  the  owner  of  the  soil.* 
It  is  an  established  principle  that  the  conveyance  of  an  easement 
gives  to  the  grantee  all  such  rights  as  are  incident  or  necessary  to 
die  reasonable  and  proper  enjoyment  of  the  easement.*^    It  must  be 

18.  Note:  46  Am.  Dec.  579.  2.  St.  Louis,  etc.,  R.  Co.  v.  Clark, 

19.  Mahler  v.  Brumder,  92  Wis.  477,  121  Mo.  169,  25  S.  W.  192,  906,  26 
66  N.  W.  502,  31  L.R.A,  695.  L.R.A.  751. 

Note :  1  L.R.A.  213.  3.  Olcott  v.  Thompson,  59  N.  H.  154, 

20.  San  Francisco  v.  Calderwood,  31  47  Am.  Rep.  184;  Chapman  v.  New- 
Cal.  585,  91  Am.  Dec.  542;  Maxwell  v.  market  Mfg.  Co.,  74  N.  H.  424,  68  Atl. 
McAtee,  9  B.  Hon.  (Ky.)  20,  48  Am.  868, 15  L.R.A.(N.S.)  292. 

Dec.  409 ;  Codman  v.  Evans,  5  Allen  4.  Harvey  v.  Crane,  85  Mich.  316,  48 

(Mass.)  308,  81  Am.  Dec.  748;  Mor-  N.  W.  582, 12  L.R.A.  601;  Herman  v. 

rill  V.  Mackman,  24  Mich.  279,  9  Am.  Roberts,  119  N.  T.  37,  23  N.  E.  442, 

Rep.  124;  Lott  v.  Payne,  82  Miss.  218,  16  A.  S.  R.  800,  7  L.R.A.  226;  Paine 

33  So.  948,  100  A.  S.  R.  632;  Low  v.  v.  Chandler,  134  N.  Y.  385,  32  N.  E. 

Streeter,  66  N.  H.  36,  20  Atl.  247,  9  18. 19  L.R.A.  99. 

L.R.A.  271;  Burnet  v.  Crane,  56  N.  J.  5.  Willoughby  v.  Lawrence,  116  111. 

L.  285,  28  Atl.  591,  44  A,  S.  R.  395.  11,  4  N.  E.  356,  56  Am,  Rep.  758; 

1.  San  Francisco  v.  Calderwood,  31  Marshall  Ice  Co.  ▼.  La  Plant,  136  la. 

Cal.  585,  91  Am.  Dec.  542;  Emans  v.  621,  111  N.  W.  1016, 12  LJIA.(N.S.) 

Tnmbull,  2  Johns.  (N.  T.)  313,  3  Am.  1073;  Maxwell  v.  McAtee,  9  B.  Mon. 

Dec.  427.  (Ky.)  20,  48  Am.  Dec,  409;  Hathom 
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understood,  however,  that  the  rights  claimed  under  this  rule  of  law 
are  such  only  as  are  incident  to  the  easement  itself ;  it  cannot  operate 
to  create  a  separate  easement  beneficial  to  the  dominant  tenement. 
For  example,  a  right  of  way  to  a  stable  does  not  carry  with  it  such 
light  and  air  as  the  stable  needs,  but  such  as  the  right  of  way  needs 
for  its  reasonable  enjoyment,*  nor  does  a  right  to  ingress  and  egress 
along  a  private  way  include  a  right  to  lay  pipes  in  the  soil  to  secure 
a  water  supply.' 

43.  Extent  by  Express  Grant. — The  extent  of  an  easement  is 
determinable  by  a  true  construction  of  the  grant  or  reservation  by 
which  it  is  created,  aided  by  any  concomitant  circumstances  which 
have  a  legitimate  tendency  to  show  the  intention  of  the  parties.* 
It  is  not  proper,  however,  to  refer  to  the  parol  negotiations  which 
preceded  or  accompanied  the  execution  of  the  instrument.*  If  the 
grant  is  specific  in  its  terms,  it  is  of  course  decisive  of  the  limits  of 
the  easement.**  On  the  other  hand,  where  the  easement  is  not  specific- 
ally defined  the  rule  is  that  it  need  be  only  such  as  is  reasonably 

V.  Stinson,  10  Me.  224,  25  Am.  Deo.  Am.  Dec.  275  and  note;  Herman  t. 

228;  Hammond  v.  Woodman,  41  Me.  Roberts,  119  N.  T.  37,  23  N.  E.  442, 

177,  66  Am.  Dec.  219;  Pierce  v.  Dyer,  16  A.  S.  R.  800,  7  L.R.A.  226;  Paine 

109    Mass.    374,   12    Am.   Rep.   716;  v.  Chandler,  134  N.  Y.  385,  32  N.  E. 

Claflin   V.   Boston,  etc.,  R.   Co.,  157  18.  19  L.RA,.  99 ;  Taylor  v.  Hampton, 

Mass.  489,  32  N.  E.  659,  20  L.R.A.  4  McCord  L.  (S.  C.)  96,  17  Am.  Dec. 

638 ;  Harvey  V.  Crane,  85  Mich.  316,  48  710;  Kinney  v.  Hooker,  65  Vt.  333, 

N.  W.  582,  12  L.R.A.  601;  Bakeman  26  Atl,  690,  .36  A.  S.  R.  864. 

V.  Talbot,  31  N.  T.  366,  88' Am.  Dec.  Notes:  21  A.  S.  R.  656;  3  British 

275  and  note;  Herman  v.  Roberts,  119  Rnl.  Cas.  533. 

N.  T.  37,  23  N.  E.  442, 16  A.  S.  R.  800,  9.  Herman  v.  Roberts,  119  N.  T. 

7  L.R.A.  226;  Grafton  v.  Moir,  130  N.  37,  23  N.  E.  442,  16  A.  S.  R.  800,  7 

Y.  465,  29  N.  E.  974,  27  A.  S,  R.  533.  L.R.A.  226. 

Notes:  16  A.  S.  R.  805;  136  A.  S.  R.  Note:  21  A.  S.  R.  656. 

694.  10.  Winslow   v.    Vallejo,   148    Cal. 

6.  Grafton  v.  Moir,  130  N.  Y.  465,  723,  84  Pac.  191,  113  A.  S.  R.  349, 
29  N.  E.  974,  27  A.  S.  R.  533.  7  Ann.  Cas.  851,  5  L.R.A,(N.S.)  851; 

7.  Watson  v.  French,  112  Me.  371,  Atkins  v.  Bordman,  2  Mete.  (Mass.) 
92  Atl.  290,  L.R.A.  1915C  355.  457,  37  Am.  Dec.  100;  Welch  v.  Wil- 

8.  Winslow  V.  Vallejo,  148  Cal.  723,  cox,  101  Mass.  162, 100  Am.  Dec  113; 
84  Pac.  191,  113  A.  S.  R.  349,  7  Ann.  Baker  v.  WiUard,  171  Mass.  220,  50 
Cas.  851,  5  LJl.A.(N.S.)  851;  Agne  N.  E.  620,  40  L.R.A.  754;  United 
V.  Slitsinger,  96  la.  181,  64  N.  W.  States  Pipe  Line  Co.  v.  Delaware,  etc., 
836,  36  L.RJL.  701;  Frank  v.  Benesoh,  R.  Co.,  62  N.  J.  L.  254,  41  Atl.  759, 
74  Md.  58,  21  Atl.  550,  28  A.  S.  R.  42  L.R.A.  572;  Cheswell  v.  Chapman, 
237;  Baker  v.  Willard,  171  Mass.  220,  38  N.  H.  14,  75  Am.  Dec.  158;  Her- 
50  N.  E.  620,  40  LJI.A.  754;  Gray  v.  man  v.  Roberts,  119  N.  Y.  37,  23  N.  E. 
Cambridge,  189  Mass.  405,  76  N.  E.  442,  16  A.  S.  R.  800,  7  L.RA.  226; 
195,  2  LJlA..tN.S.)  976;  Bailey  v.  Lewis  v.  Portland,  25  Ore.  133,  35 
Agawam  Nat.  Bank,  190  Mass.  20,  76  Pac.  256,  42  A.  S.  R.  772,  22  L.R.A. 
N.  E.  449,  112  A.  S.  R.  296,  3  L.R.A.  736;  Taylor  v.  Hampton,  4  McCord 
(N.S.)  98;  Harvey  V.  Crane,  85  Mich.  L.  (S.  C.)  96,  17  Am.  Dec.  710; 
316,  48  N.  W.  582,  12  LJI.A.  601;  Flaherty  v.  Fleming,  58  W.  Va.  669, 
Bakeman  v.  Talbot,  31  N.  Y.  366,  88  52  S.  E.  857,  3  L.R.A.(N.S.)  461. 

E.  C.  L.  Vol.  IX.— 60.  785 


Digitized  by 


Google 


i  43  EASEMENTS  9  R.  C.  L. 

necessary  and  convenient  for  the  purpose  for  which  it  was  created.** 
Frequent  application  of  this  rule  is  found  in  determining  the  width 
of  ways  which  have  been  granted  in  general  terms;  for  example,  in 
such  case  a  right  of  way  along  a  private  road  or  alleyway  does  not 
give  the  owner  of  such  way  a  right  to  insist  that  it  shall  not  be 
altered  and  the  width  decreased,  unless  the  whole  is  necessary  for  his 
purposes.**  If,  however,  the  limits  of  the  way  are  defined,  the 
grantee  has  not  only  the  right  to  a  free  passage  over  the  traveled  part, 
but  also  to  a  free  passage  on  such  portions  of  the  way  as  he  thinks 
proper  or  necessary.*'  It  is  also  settled  that  where  a  grant  of  an 
easement  is  general  as  to  the  extent  of  the  burden  to  be  imposed  on 
*the  servient  tenement,  an  exercise  of  the  right,  with  the  acquiescence 
and  consent  of  both  parties,  in  a  particular  course  or  manner,  fixes 
the  right  and  limits  it  to  the  particular  course  or  manner  in  which 
it  has  been  enjoyed.**  A  fundamental  principle  is  that  an  ease- 
ment for  the  benefit  of  a  particular  piece  of  land  cannot  be  enlarged 
and  extended  to  other  parcels  of  land,  whether  adjoining  or  distinct 
tracts,  to  which  the  right  is  not  attached.  In  other  words,  an  ease- 
ment appurtenant  to  a  dominant  tenement  can  be  used  only  for  the 
purposes  of  that  tenement ;  it  is  not  a  personal  right,  and  cannot  be 
used,  even  by  the  dominant  owner,  for  any  purpose  unconnected 
with  the  enjoyment  of  his  estate.*'  The  purpose  of  this  rule  is  to 
prevent  an  increase  of  the  burden  upon  the  servient  estate,  and  it 
applies  whether  the  easement  is  created  by  grant,  reservation,  pre- 
scription, or  implication.** 

11.  Lidgerding  v.  Zignego,  77  Minn,  and  note;  Lidgerding  v.  Zignego,  77 
421,  80  N.  W.  360,  77  A.  S.  E.  677;  Minn.  421,  80  N.  W.  360,  77  A.  S.  R. 
Smith  V.  Furbish,  68  N.  H.  123,  44  677. 

Atl.  398,  47  L.R.A.  226;  Bakeman  v.  Note:  113  A.  S.  R.  353. 

Talbot,  31  N.  Y.  366,  88  Am.  Dec.  15.  French  v.  Marstin,  24  N.  H.  440, 

275  and  note;  Grafton  v.  Moir,  130  57  Am.  Dec.  294;  United  States  Pipe 

N.  Y.  465,  29  N.  E.  974,  27  A.  S.  R.  Line  Co.  v.  Delaware,  etc.,  R.  Co.,  62 

533  and  note.  N.  J.  L.  254,  41  Atl.  759,  42  LJI.A. 

Notes:  101  A.  S.  R.  902;  20  L.R.A.  572;  Wood  v.  Woodley,  160  N.  C.  17, 

635.  75  S.  B.  719,  41  L.R.A.(N.S.)  1107; 

12.  Atkins  v.  Bordman,  2  Mete.  Karkham  v.  Sharp,  1  Whart.  (Pa.) 
(Mass.)  457,  37  Am.  Dec.  100  and  323,  29  Am.  Dec.  57  and  note; 
note;  Grafton  v.  Moir,  130  N.  Y.  465,  Schmoele  v.  Betz,  212  Pa.  St.  32,  61 
29  N.  E.  974,  27  A.  8.  R.  533.  Atl.  525,  108  A.  S.  R.  845;  Reise  v. 

Notes:  88  Am.  Dec.  280;  95  A.  S.  Enos,  76  Wis.  634,  45  N.  W.  414,  8 
R.  322;  3  British  Rul.  Cas.  534,  537.  L.R.A.  617;  Mahler  v.  Brumder,  92 

13.  Harvey  v.  Crane,  85  Mich.  316,  Wis.  477, 66  N.  W.  502,  31  L.RJ^.  695. 
48  N.  W.  582,  12  L.R.A.  601.  Notes:  88  Am.  Dec.  281;  95  A.  S. 

Note:   3  British   Rul.   Cas.  534  et  R.  327;  3  British  Rul.  Cas.  539. 

seq.  16.  Wood  v.  Woodley,  160  N.  C.  17, 

14.  Winslow  V.  VaUejo,  148  Cal.  75  S.  E.  719,  41  L.RA.(N.S.)  1107; 
723,  84  Pae.  191,  113  A.  S.  R.  349,  7  Schmoele  v.  Betz,  212  Pa.  St.  32,  61 
Ann.   Cas.   851,  5   LR.A.(N.S.)    851  AU.  525,  103  A.  S.  R.  845. 
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44.  Restrictions  as  to  Use. — The  use  of  an  easement  must  be  con- 
fined strictly  to  the  purposes  for  which  it  was  granted  or  reserved.*' 
One  granting  an  easement  may  limit  the  grant  in  any  way  he  chooses, 
and  the  grantee  takes  subject  to  the  restrictions  imposed.*'  Thus, 
if  a  right  of  way  is  given  to  cross  the  land  of  another  for  certain 
specified  purposes,  not  including  the  right  to  cross  to  a  bam,  and 
the  grantee  subsequently  builds  a  bam  on  his  land,  he  has  no  right 
to  use  the  way  as  means  of  access  to  his  bam.**  But  a  grant  of  a 
right  of  way  for  all  purposes  is  not  restricted  to  one  purpose  because 
the  owner  thereof  has  had  occasion  for  a  long  time  to  use  it  for 
that  purpose  only.**  A  grant  or  reservation  of  an  easement  in  gen- 
eral terms  is  limited  to  a  use  such  as  is  reasonably  necessary  and 
convenient,  and  as  little  burdensome  to  the  servient  estate  as  possible 
for  the  use  contemplated.  In  other  words,  an  unlimited  convey- 
ance of  an  easement  is  in  law  a  grant  of  unUmited  reasonable  use.* 
It  is  difficult,  if  not  impossible,  to  lay  down  a  clear  and  definite  rule 
to  determine  what  may  be  considered  a  proper  and  reasonable  use, 
as  distinguished  from  an  unreasonable  and  improper  one;  and  such 
questions  must,  of  necessity,  be  usually  left  to  the  determination  of 
a  jury  or  the  trial  court,  as  questions  of  fact.*  An  easement  granted 
for  general  purposes  is  not  restricted  to  use  merely  for  such  pur- 
poses of  the  dominant  estate  as  were  reasonably  required  at  the  date 
of  the  grant,  but  may  be  exercised  by  the  owners  of  the  dominant 
tenement  for  any  use  to  which  that  estate  afterwards  may  be  devoted.' 

17.  Wright  V.  Moore,  38  Ala.  593,  1.  Frank  v.  Beneseh,  74  Md.  58,  21 
82  Am.  Dec.  731;  McBryde  v.  Sayre,  Atl.  550,  28  A.  S.  R.  237  and  note; 
86  Ala.  458,  5  So.  791,  3  LJl.A.  861;  Van  O'linda  v.  Lothrop,  21  Pick. 
Parks  V.  Bishop,  120  Mass.  340,  21  (Mass.)  292,  32  Am.  Dec.  261;  Har- 
Am.  Rep.  519;  Bakeman  v.  Talbot,  31  vey  v.  Crane,  85  Mich.  316,  48  N.  W. 
N.  T.  366,  88  Am.  Dee.  275  and  note;  582, 12  L.R.A.  601;  Chapman  v.  New- 
Taylor  V.  Hampton,  4  McCord  L.  (S.  market  Mfg.  Co.,  74  N.  H.  424,  68 
C.)  96, 17  Am.  Dec.  710.  Atl.   868,  15  L.R.A.(N.S.)    292   and 

Note:  66  A.  S.  R.  125.  note;  Bakeman   v.   Talbot,  31  N.  Y. 

18.  Atkins  v.  Bordman,  2  Mete.  366,  88  Am.  Dec.  275  and  note;  Sizer 
(Mass.)  457,  37  Am.  Dec.  100  and  v.  Quinlan,  82  Wis.  390,  52  N.  W.  590, 
note;  Gray  v.  Cambridge,  189  Mass.  33  A.  S.  R.  55,  16  L.R.A.  512. 
405,  76  N.  E.  195,  2  L.R.A.(N.S.)  2.  Frank  v.  Beneseh,  74  Md.  58,  21 
976;  French  v.  Marstin,  24  N.  H.  440,  Atl.  550,  28  A.  S.  R.  237  and  note; 
57  Am.  Dec.  294;  United  States  Pipe  Harvey  v.  Crane,  85  Mich.  316,  48  N. 
Idno  Co.  V.  Delaware,  etc.,  R.  Co.,  62  W.  582,  12  L.R.A.  601;  Chapman  v. 
N.  J.  L.  254,  41  Atl.  759,  42  L.R.A.  Newmarket  Mfg.  Co.,  74  N.  H.  424,  68 
572;  Grafton  v.  Moir,  130  N.  Y.  465,  Atl.  868,  15  L.R.A.(N.S.)  292  and 
29  N.  E.  974,  27  A.  S.  R.  533.  note;  United  States  Pipe  Line  Co.  v. 

Notes:  61  Am.  Dec.  364;  95  A.  S.  Delaware,  etc.,  R.  Co.,  62  N.  J.  L. 

R.  325;  Ann.  Cas.  1914C  474;  3  Brit-  254,  41  Atl.  759,  42  L.R.A.  572;  Mc- 

itih  Rul.  Cas.  537.  Elhone  v.  McManes,  118  Pa.  St.  600, 

19.  Note:  95  A.  S.  R.  326.  12  Atl.  564,  4  A.  S.  R.  616. 

20.  Notes:  88  Am.  Dec.  279;  95  A.  Note:  88  Am.  Dec.  280. 

8.  R.  325.  3.  White  v.  Grand  Hotel,  [1913]  1 
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It  is  a  rule  that  the  owner  of  the  easement  has  a  right  to  its  unob- 
structed use  at  all  times  over  or  in  the  servient  lands/  And  since 
he  has  also  such  rights  as  are  necessary  or  incident  to  the  enjoyment 
of  the  easement,  he  may  for  that  purpose  exclude  strangers  from  its 
use,  and  may  restrict  such  use  of  it  by  the  grantor  as  is  inconsistent 
with  his  enjoyment  thereof.* 

45.  Implied  Easements. — ^Witb  respect  to  the  extent  and  mode  of 
user  of  implied  easements,  it  has  been  held  that  the  right  is  con- 
fined to  the  condition  of  things  at  the  time  of  the  grant,'  and  that 
it  can  be  used  only  for  the  purposes  of  the  dominant  tenement  as  then 
existing.'  This  rule  is  based  on  the  ground  that  one  who  does  not 
secure  an  actual  grant  for  all  purposes  is  not  entitled  to  be  put  in 
a  better  position  than  to  be  able  to  enjoy  that  which  he  had  at  the 
time  the  grant  was  made.'  In  many  jurisdictions,  however,  this  rule 
has  been  repudiated,  the  courts  holding  that  a  way  of  necessity  is  not 
limited  to  such  use  of  the  dominant  estate  as  was  actiially  made  or 
contemplated  at  the  time  of  the  grant,  but  is  available  for  any  and 
all  purposes  for  which  the  land  is  adapted.*  The  very  reasonable 
theory  on  which  this  ruling  is  justified  is  that  an  implied  grant 
or  reservation  has  the  same  extent  as  an  express  grant  or  reserva* 
tion.  In  both  cases  its  existence  is  a  matter  of  intention  proved  by 
different  evidentiary  facts,  and  its  extent,  or  the  extent  of  its  use,  is 
also  a  matter  of  intention,  but  is  founded  on  the  same  evidence. 
Having  the  same  evidence  in  its  support  in  both  cases,  the  fact  of 
intention  must  be  the  same  in  both.**  As  has  been  pointed  out,  the 
limits  of  a  way  or  easement  of  necessity  are  determined  by  the  same 
rules  which  apply  to  indefinite  easements  created  by  express  grant.** 

46.  Prescriptive  Easements. — Where  an  easement  is  proved  to 
exist  by  prescription,  the  common  and  ordinary  use  which  establishes 
the  right  also  limits  and  qualifies  it.  It  is  only  from  the  fact  that 
possession,  amounting  to  a  continuous  claim  of  title,  has  been  acqui- 
esced in  for  the  period  necessary  to  give  a  prescriptive  right,  that 
the  presumption  of  a  grant  is  afforded.  It  is  obvious,  therefore,  that 
the  presumed  grant  can  never  extend  further  than  the  user  in  which 

Ch.  (Eng.)  113,  Ann.  Cas.  1914C  472  supra,  par.  21  et  seq.,  as  to  implied 

and  note.  easements  generally. 

Notes:  95  A.  S.  R.  326;  10  Eng.  Rul.  7.  Notes:  Ann.  Cas.  li914C  477;  10 

Cas.  177.  Eng.  Rul.  Cas.  54. 

4.  See  infra,  par.  54  et  seq.  8.  Note:  Ann.  Cas.  1914C  477. 

5.  Herman  v.  Roberts,  119  N.  T.  9.  Crotty  v.  New  River,  etc.,  Coal 
37.  23  N.  E.  442,  16  A.  S.  R.  800,  7  Co.,  72  W.  Va.  68,  78  S.  E.  233,  46 
L.R.A.  226;  Williams  v.  Esling,  4  Pa.  L.RA.(N.S.)  156. 

St.  486,  45  Am.  Dec.  710.  Notes:  95  A.  S.  R.  326;  Ann.  Cas. 

Note:  95  A.  S.  R.  326.  1914C  477. 

6.  Hathom  v.  Stinson,  10  Me.  224,  10.  Note:  Ann.  Cas.  1914C  477. 
25  Am.  Dee.  228;  Tunstall  v.  Chris-  11.  See  supra,  par.  43. 

tian,  80  Va.  1,  56  Am.  Rep.  581.    See 
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the  other  party  has  acquiesced.**  It  is  trae  also  that  a  prescriptive 
right  acquired  by  a  particular  user  cannot  justify  a  materially  enlarged 
user  which  has  not  been  enjoyed  for  the  full  prescriptive  period.*' 
And  since  the  purpose  for  which  an  easement  may  be  used  is  lim- 
ited by  the  user  under  which  it  was  acquired,  a  change  in  the  con- 
dition of  the  dominant  estate  will  not  give  a  right  to  use  the  ease- 
ment in  connection  with  such  estate  in  a  manner  different  from  the 
original  user.**  Thus,  where  there  was  a  right  of  way  by  user  to 
buildings  used  for  business  purposes,  and  later  a  railroad  company 
acquired  the  land  on  which  the  buildings  were  located,  and  erected 
a  railroad  station  thereon,  it  was  held  that  the  company  could  not 
use  the  right  of  way  for  passengers  going  to  and  from  its  station.** 
But  where  the  change  in  the  condition  of  the  dominant  estate  effects 
a  change  in  the  degree  of  use  and  not  in  the  kind  of  use,  it  seems 
that  the  right  of  way  by  prescription  is  not  affected.**  Although 
evidence  of  the  right  to  use  a  prescriptive  easement  for  a  single  pur- 
pose will  not  prove  a  right  for  other  purposes,  yet  proof  that  it  was 
used  for  a  variety  of  purposes,  covering  every  purpose  required  by 
the  dominant  estate,  in  its  original  condition,  is  evidence  from  which 
may  be  inferred  a  right  to  use  it  for  all  purposes  which  may  be  rea- 
sonably required  for  the  use  of  that  estate  while  substantially  in 
the  same  condition.*' 

12.  Roandtree  t.  Brantley,  34  Ala.  45  L.  J.  Ch.  353,  35  L.  T.  N.  S.  679, 
544,  73  Am.  Dec.  470;  Wright  v.  24  W.  B.  466,  10  Eng.  Bui.  Cas.  164. 
Moore,  38  Ala.  593,  82  Am.  Dec.  731;  Notes:  88  Am.  Dec  279;  95  A.  S. 
Allen  V.  San  Jose  Land,  etc.,  Co.,  92  B.  325;  10  L.B.A.  484;  5  L.B.A. 
Cal.  138,  28  Pac  215,  15  L.B.A.  93;    (N.S.)  852. 

Mann  v.  Beigler,  111  S.  W.  300,  33  IS.  Mann  v.  Reigler,  111  S.  W.  300, 
Ky.  L.  Rep.  774, 18  L.R.A.(N.S.)  131  33  Ky.  L.  Rep.  774,  18  L.R.A.(N.S.) 
and  note;  Barry  v.  Ediavitch,  84  Md.  131;  Barry  v.  Edlavitch,  84  Md.  95, 
95,  35  Atl.  170,  33  L.R.A.  294;  Har-  35  Atl.  170,  33  L.R.A.  294;  Smith  v. 
vey  V.  Crane,  85  Mich.  316,  48  N.  W.  Sedalia,  152  Mo.  283,  53  S.  W.  907, 
582, 12  L.RA..  601;  Boynton  v.  Long-  48  L.R.A.  711. 

ley,  19  Nev.  69,  6  Pac.  437,  3  A.  S.  R.       14.  Smith  v.  Sedalia,  153  Mo.  283, 
781;   Olcott  V.   Thompson,  59  N.  H.  53  S.  W.  907,  48  L.B.A.  711;  Wimble- 
154,  47  Am.  Rep.  184  and  note;  Dill   don,  etc..  Conservators  v.  Dizon,  1  Ch. 
V.  Camden  Board  of  Education,  47  N.  D.  362,  45  L.  J.  Ch.  353,  35  L.  T.  N. 
J.  Eq.  421,  20  Atl.  739,  10  L.R.A,   S.  679,  24  W.  R.  466,  10  Eng.  Rul. 
276;  Bird  v.  Smith,  8  Watts   (Pa.)    Cas.  164. 
434,  34  Am.  Dec.  483;  Luster  v.  Gam-       Note:  Ann.  Cas.  1914C  476. 
er,  128  Tenn.  160,  159  S.  W.  604,      15,  Note:  Ann.  Cas.  1914C  476. 
Ann.  Cas.  1914D  769,  48  L.R.A.(N.S.)       16.  Notes:  5  L.R.A.(N.S.)  854;  Ann, 
87;  Yates  v.  Jack,  L.  B.  1  Ch.  295,   Cas.  1914C  477. 

35  L.  J.  Ch.  539,  12  Jur.  N.  S.  305,       17.  Parks  v.  Bishop,  120  Ma«s.  340, 
14  L.  T.  N.  S.  151,  14  W.  R.  618,  3  21  Am.  Rep.  519. 
Eng.  Rul.  Cas.  36;  Wimbledon,  etc..       Notes:  88  Am.  Dec.  280;  4  A.  & 
Conservators  v.  Dixon,  1  Ch.  D.  362,    R.  617;  95  A.  S.  R.  326. 

789 


Digitized  by 


Google 


i  47  EASEMENTS  0  B.  C.  L. 

47.  Misuser.— A  principle  which  underlies  the  use  of  all  easements 
is  that  the  owner  thereof  cannot  materially  increase  the  burden  of 
it  upon  the  servient  estate,  nor  impose  a  new  and  additional  burden 
thereon.^"  It  is  obvious  that  the  application  of  this  rule  is  largely 
a  question  of  fact,  depending  upon  the  purpose  and  character  of 
the  particular  easement  and  the  surrounding  circumstances.  The 
cases  recognize  the  doctrine  that  a  material  and  injurious  change 
may  not  be  made,  but  that  an  immaterial  change  does  not  affect  the 
easement.**  It  may  be  said  in  general  that  if  an  easement  is  put 
to  any  use  inconsistent  with  the  purpose  for  which  it  was  granted, 
the  grantee  becomes  a  trespasser  to  the  extent  of  the  unauthorized 
use.*"  The  grant  of  a  right  of  way,  for  example,  is  a  grant  for  such 
purposes  as  a  right  of  way  is  ordinarily  used,  and  the  grantee  has  no 
power  to  use  it  as  a  pasture  or  as  a  place  for  keeping  or  feeding 
stock  or  farm  animals;  *  nor  can  he  lawfully  erect  structures  over 
and  across  it,  or  which  encroach  upon  it.'  If  a  grant  of  a  way  is 
subject  to  the  right  of  the  grantor  to  keep  and  maintain  gates  thereon, 
it  is  the  duty  of  the  grantee  to  close  and  fasten  such  gates  after  pass- 
ing through  them,  and  if  he  fails  in  this  duty  the  grantor  is  entitled 
to  an  injunction  to  restrain  his  use  of  the  easement,  except  on  con- 
dition of  his  closing  the  gates  after  passing  through  them ;  •  but  he 
cannot  be  required  to  see  that  the  gates  are  kept  shut  by  persons 
not  under  his  control.*  Tlie  right  to  an  easement  does  not  author- 
ize the  holder  to  take  exclusive  possession  of  the  land,  and  if  he  does 

18.  Winslow   V.    Vallejo,   148    Cal.,  Ann.  Cas.  1914C  478. 

723,  84  Pac.  191,  113  A.  S.  R.  349,  7  19.  Note:  10  Eng.  Rul.  Caa.  173. 

Ann.  Cas.  851,  5  L.R.A.(N.S.)   851;  20.  Van    O'Linda    v.    Lothrop,    21 

Carpenter  v.  Capital  Electric  Co.,  178  Pick.  (Mass.)  292,  32  Am.  Dec.  261 

m.  29,  52  N.  E.  973,  69  A.  S.  R.  286,  and  note. 

43  L.R.A.  645;  Elser  v.  Gross  Point,  Note:  88  Am.  Dec.  280. 

223  lU.  230,  79  N.  E.  27, 114  A.  S.  R.  1.  Stackpole  v.  Healy,  16  Mass.  33, 

326;  Barrow  v.  Landry,  15  La.  Ann.  8  Am.  Dec.  121;  Cobb  v.  Davenport, 

681,   77   Am.   Dec.   199;    Codman   v.  33  N.  J.  L.  223,  97  Am.  Dee.  718. 

Evans,  5  Allen  (Mass.)   308,  81  Am.  Note:  95  A.  S.  R.  326. 

Dec.  748;  Parks  V.  Bishop,  120  Mass.  2.  Peck  v.  Smith,  1  Conn.  103,  « 

340,  21  Am.  Rep.  519;  Gray  v.  Cam-  Am.  Dec.  216;  Swift  v.  Coker,  33  Oa. 

bridge,  189  Mass.  405,  76  N.  E    195,  789,  10  S.  E.  442,  20  A.  S.  R.  347; 

2  L.R.A.(N.S.)  976;  Norfleet  v.  Crom-  Carpenter  v.  Capital  Electric  Co.,  178 

w"'7"  V-^^^'  ■'iL^S-  ^^^;JHa  ™-  2«,  52  N.  E.  973.  69  A.  S.  R.  286, 

^*^E     ^^4?' ^LR  A  fN  S  ^    n07  ^^  L.R.A.  645;  Weyler  v.  Gibson,  110 

ichmoeirv:  BL%''-^l-il  32^61  f,^  %^^  ^^-  ^^'  ^'  ^-^  C-- 

AU.  525,  108  A.  S.  R.  845;  Wimble-  ^^1;    Rodman    v.    Evans,    5    Allen 

don,  etc..   Commons   Conservators   v.  (^ass  >  308,  81  Am    Dec.  748 

Dixon,  1  Ch.  D.  362,  45  L.  J.  Ch.  353,  3.  Mendelson  v.  McCabe,  144  Cal. 

35  L.  T.  N.  S.  679,  24  W.  R.  466,  10  230,  77  Pac.  915,  103  A.  S.  R.  78. 

Eng.  Rul.  Cas.  164  and  note.  Note:  48  L.R.A.(N.S.)  88. 

Notes:  48  Am.  Rep.  531;  95  A.  S.  4.  Rater  v.  ShuttleQeld,  146  la.  512, 

R.  319  et  seq.;  48  L.R.A.(N.S.)  391;  125  N.  W.  235,  44  L.R.A.(N.S.)  101, 
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80  the  owner  may  eject  him.*  It  is  obvious  for  reasons  analogous 
to  those  supporting  the  rules  stated  above  that  a  grant  of  a  private 
easement,  such  as  a  right  of  way,  does  not  authorize  the  use  of  it  for 
a  public  purpose,  as  for  a  railroad.*'  As  a  rule  it  seems  that  no  unlaw- 
ful additional  burden  is  imposed  on  the  lands  of  a  servient  estate 
by  an  increased  number  of  persons  using  an  unlimited  right  of  way 
to  which  the  land  is  subject;  and  so  if  such  a  right  is  granted  to  a 
person  who  afterwards  erects  tenement  houses  on  his  lands,  the  way 
may  be  used  by  his  tenants.' 

LoeaUon  as  Affecting  User 

48.  In  General. — If  an  easement  in  land  is  granted  in  general 
terms,  without  giving  definite  location  and  description  to  it,  the  grantee 
does  not  thereby  acquire  a  right  to  use  the  servient  estate  without 
limitation  as  to  the  place  or  mode  in  which  the  easement  is  to  be 
enjoyed.  The  right  to  locate  belongs  to  the  owner  of  the  servient 
tenement,  but  he  must  exercise  it  in  a  reasonable  manner,  having 
due  regard  to  the  rights  and  interests  of  the  owner  of  the  dominant 
estate.  If,  however,  he  fails  to  designate  the  easement  when  requested, 
as,  for  example,  the  course  of  a  right  of  way,  the  party  who  has  the 
right  thereto  may  select  a  suitable  route  for  such  way,  taking  into 
consideration  the  interest  and  convenience  of  the  owner  of  the  land 
over  which  it  passes.*  In  such  case  the  route  is  determined  not  by 
the  sole  interest  of  either  of  the  parties,  but  by  the  reasonable  con- 
venience of  both.'  The  parties  may  make  the  location  by  parol 
agreement,  and  evidence  of  such  agreement  is  admissible,  and  does 
not  contradict  or  vary  the  deed,  provided  the  way  is  located  within 
the  boundaries  of  the  land  over  which  the  right  is  granted.**  If 
not  otherwise  fixed,  its  location  is  determined  by  the  practical  loca- 
tion and  use  by  the  grantee,  acquiesced  in  by  the  grantor,  at  the 
time  of  the  grant,  and  for  a  long  time  subseqiient  thereto.**    Where 

5.  Weyler  v.  Gibson,  110  Md.  6.36,  Ian  v.  Hauae,  91  Minn.  270,  97  N.  W. 
73  Atl.  261.  17  Ann.  C^.  731;  Lott  97.3, 1  Ann.  Gas.  680  and  note;  Palm- 
V.  Payne,  82  Miss.  218,  33  So.  948,  er  v.  Palmer,  150  N.  Y.  139,  44  N.  E. 
100  A.  S.  R.  632.  966,  55  A.  S.  R.  653. 

6.  Brown  v.  Oregon  Short  Line  R.  Notes:  85  Am.  Dec.  678;  95  A.  8. 
Co.,  36  Utah  257,  102  Pac.  740,  24  R.  322-;  122  A.  S.  R.  212;  10  Eng. 
L.R.A.(N.S.)   86.  Rul.  Gas.  55. 

7.  Note:  95  A.  S.  R.  326.  9.  Smith  v.  Furbish,  68  N.  H.  123, 
See  also  supra,  par.  44.                    44  Atl.  398,  47  L.R.A.  226. 

8.  Blum  V.  Weston,  102  Gal.  362,       Note:  1  Ann.  Ga?.  682. 

36  Pac.  778,  41  A.  S.  B.  188;  Ritehey  10.  Kinney  v.  Hooker,  65  Vt.  333, 

V.  Welsh,  149  Ind.  214,  48  N.  E.  1031,  26  Atl.  690,  36  A.  S.  R.  864. 

40  L.R.A.  105;  Powers  v.  Harlow,  53  11.  Winslow   v.  Vallejo,   148   Gal. 

Mich.  507, 19  N.  W.  257,  51  Am.  Rep.  723,  84  Pac.  191,  113  A.  S.  R.  349,  7 

154;  Moore  v.  White,  159  Mich.  460,  Ann.    Gas.    851   and   note,   5   L.R.A- 

124  N.  W.  62,  134  A.  S.  R.  735;  Gal-  (N.S.)    851;    Hamilton   v.   Dennison, 
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a  grantee  of  land  claims  a  way  of  necessity,  and  it  appears  that  a 
way  had  been  in  use  for  the  benefit  of  his  estate  before  its  convey- 
ance, it  would  seem  that  it  ought  to  be  continued  if  reasonably  con-, 
venient,*'  otherwise  the  rules  governing  the  location  of  ways  of 
necessity  are  the  same  as  those  applying  to  express  grants,**  except 
that  in  some  jurisdictions  the  location  of  the  right  is  established  by 
statutory  proceedings  in  the  courts.** 

49.  Change  of  Location. — ^When  an  easement  granted  in  indefinite 
terms  has  been  once  selected  and  located,  its  location  cannot  be 
changed  by  either  the  owner  of  the  land  or  the  owner  of  the  ease- 
ment without  the  consent  of  the  other  party,"  for  it  would  be  an 
incitement  to  Htigation  to  treat  such  an  easement  as  a  shifting  one, 
and  would  greatly  depreciate  the  land  on  which  it  is  charged  and 
discourage  its  improvement.*'  Following  this  rule  a  definite  loca- 
tion has  been  held  to  determine  and  limit  the  rights  of  the  grantee, 
so  that  he  cannot  exercise  his  option  again.*'  And,  on  the  other  hand, 
it  has  been  held  to  be  binding  upon  the  grantor,  so  that  he  has  no 
right  to  hinder  the  grantee  in  the  exercise  of  his  right,**  or  to  compel 
the  grantee  to  accept  another  locati&n,  although  it  may  be  equally 
convenient  with  the  right  or  privilege  originally  granted.*'    However, 

56  Conn.  359,  15  AU.  748,  1  L.R.A.  N.  E.  910,  65  N.  E.  762,  95  A.  8.  R. 

287;   Dudgeon  v.  Bronson,  159   Ind.  315  and  note;  Powers  v.  Harlow,  53 

562,  64  N.  E.  910,  65  N.  E.  752,  95  A.  Mich.  507,  19  N.  W.  257,  51  Am.  Rep. 

S.  R.  315  and  note;  Powers  v.  Harlow,  154;  Ives  v.  Edison,  124  Mieh.  402,  83 

53  Mieh.  507,  19  N.  W.  25?,  51  Am.  N.  W.  120,  83  A.  S.  B.  329,  50  L.R.A. 

Rep.  154;  Lidgerding  v.  Zignego,  77  134;  Callan  v.  Hause,  91  Minn.  270,  97 

Minn.  421,  80  N.  W.  360,  77  A,  S.  R.  N.  W.  973,  1  Ann,  Cas.  680. 

677;  Onthank  v.  Lake  Shore,  etc.,  R.  Notes:  47  Am.  Rep.  188;  113  A.  S. 

Co.,  71  N.  Y.  194,  27  Am.  Rep.  35;  R.  353;  17  L.R.A.(N.S.)  1019. 

Palmer  v.  Palmer,  150  N.  Y.  139,  44  16.  Note:  5  L.R.A.(N.S.)  854. 

N.  E.  966,  55  A.  S.  R.  653.  17.  Dudgeon  v.  Bronson,  159  Ind. 

Notes:  85  Am.  Dee.  679;  5  L.R.A.  562,  64  N.  E.  910,  65  N.  E.  752,  95 

(N.S.)  854.                          '  A.  S.R.  315  and  note;  Nichols  V.Luce, 

12.  Note:  85  Am.  Dec.  678.  24  Pick.   (Mass.)   102,  35  Am.  Dec. 

13.  Blum  V.  Weston,  102  Cal.  362,  302;  Onthank  v.  Lake  Shore,  etc.,  R. 
36  Pac.  778,  41  A.  S.  R.  188;  Ellis  v.  Co.,  71  N.  Y.  194,  27  Am.  Rep.  35; 
Bassett,  128  Ind.  118,  27  N.  E.  344,  Kinney  v.  Hooker,  65  Vt  333,  26  Atl. 
25  A.  S.  R.  421;  Moore  v.  White,  159  690,  36  A.  S.  R.  864. 

Mich.  460,  124  N.  W.  62,  134  A.  S.  Notes:  85  Am.  Deo.  679;  5  LJI.A. 

R.  735;  Palmer  v.  Palmer,  150  N.  Y.  (N.S.)  854;  1  Ann.  Cas.  682. 

139,  44  N.  E.  966,  55  A.  S.  R.  653.  18.  Notes:  95  A.  S.  R.  323:  5  L.R.A. 

Note:  85  Am.  Dec.  678.  (N.S.)   854. 

14.  Logan  v.  Stogsdale,  123  Ind.  19.  Ritchey  v.  Welsh,  149  Ind.  214, 
372,24  N.E.135,8  L.R.A.58andnote.  48  N.  E.  1031,  40  L.R.A.  105;  Ives  v. 

15.  Winslow  V.  Vallejo,  148  Cal.  Edison,  124  Mich.  402,  83  N.  W.  120, 
723,  84  Pac.  191,  113  A.  S.  R.  349,  7  83  A.  S.  R.  329,  50  LJI.A.  134;  Cal- 
Ann.  Cas.  851  and  note,  5  L.R.A.  Ian  v.  Hause,  91  Minn.  270,  97  N.  W. 
(N.S.)  851;  Ritchey  V.  Welsh,  149  Ind.  973,  1  Ann.  Cas.  680. 

214.  48  N.  E.  1031,  40  L.RA.  105;       Notes:  95  A.  S.  R.  324;  5  L.B.A. 
Dudgeon  v.  Branran,  159  Ind.  562,  64  (N.S.)  854. 
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a  selection  by  the  grantor  is  not  conclusive  if  it  is  a  palpable  abuse 
of  the  right  granted.***  Of  course,  the  grantee  of  an  easement  may 
shift  the  location,  if  the  deed  so  authorizes;  but  it  has  been  held 
that  a  right  to  "alter,  repair,  or  renew"  does  not  give  authori^  to 
change  the  location.^  A  way  by  prescription,  which  runs  in  a  deRned 
course  to  a  fixed  point,  is  no  more  subject  to  variation  by  parol  agree- 
ments, or  by  acts  and  conduct,  than  if  it  had  been  created  and  so 
described  by  deed."  Although  neither  the  grantor  nor  the  grantee 
has  any  right  by  himself  to  change  a  location  of  a  way  once  estab- 
lished, it  may  be  changed  with  the  consent  of  both  parties,  and  if, 
after  such  change,  the  grantee  has  used  another  way  for  a  length  of 
time,  his  acquiescence  in  the  change  will  estop  him  from  again  claim- 
ing the  old  route.* 

50.  Deviation  from  Way. — ^Where  a  private  way  has  become 
impassable  or  unfit  for  suitable  passage,  a  grantee  cannot,  without 
becoming  a  trespasser,  go  upon  the  adjoining  land,  and  thus  pass 
around  the  obstruction.  It  is  his  duty  to  keep  his  way  in  repair,  and 
the  failure  to  perform  this  duty  is  no  justification  for  imposing  a 
greater  burden  on  the  owner  of  the  servient  tenement.*  The  fact 
that  the  entrance  to  his  established  way  has  become  useless,  owing 
to  a  lawful  change  in  the  grade  of  a  public  highway,  does  not  entitle 
him  to  use  another  way  over  the  servient  lands.*  If,  however,  the 
way  has  become  impassable  because  of  the  act  of  the  owner  of  the 
soil  in  placing  obstructions  thereon,  there  is  no  reasonable  necessity 
for  leaving  the  owner  of  the  easement  to  the  inadequate  remedies 
of  his  own  removal  of  the  obstruction  and  a  suit  for  damages.  In 
such  case  it  is  the  prevailing  rule  that  he  may  pass  over  the  adjoin- 
ing land,  so  far  as  is  necessary  to  avoid  the  obetaructions,  taking  care 
to  do  no  unnecessary  damage.*  This  rule  is  founded  upon  a  funda- 
mental principle  of  the  common  law,  namely,  that  a  man  shall  not 
be  heard  to  complain  of  ^in  injury  which  is  the  direct  and  neces- 
sary result  of  his  own  illegal  aot.^    However,  in  some  jurisdictions 

20.  Notes:  5  LJl.A.(N.S.)  854;  1  5.  Nichols  v.  P«ck,  70  Conn.  439, 
Ann.  Cas.  682.  39  AU.  803,  66  A.  S.  R.  122,  40  L.R.A. 

1.  Notes:  95  A.  S.  R.  323;  5  L.R.A.  81. 

(N.S.)  854.  Note:  95  A.  S.  R.  324. 

2.  Nichols  V.  Peck,  70  Conn.  439,  SO  6.  Kent  v.  Judkins,  53  Me.  160,  87 
Atl.  803,  66  A.  S.  R.  122,  40  L.R.A.  Am.  Dec.  544;  Famnm  v.  Piatt,  8 
81.  Pick.  (Mass.)  339,  19  Am.  Dec.  330; 

Note:  95  A.  S.  R.  323.  Haley  v.  Colcord,  59  N.  H.  7,  47  Am. 

3.  Note:  95  A.  S.  B.  324.  Rep.  176;  Johnson  v.  Borson,  77  Wis. 

4.  Dudgeon   v.    Bronson,   159   Ind.   593,  46  N.  W.  815,  20  A.  S.  R.  146. 
562,  64  N.  E.  910,  65  N.  E.  752,  95       Notes:  85  Am.  Dee.  679;  88  Am. 

A.  S.  B.  315  and  note;  Bakeman  v.   Dec.  281;  95  A.  8.  R.  324. 

Talbot,  31  N.  T.  366,  88  Am.  Dec.  275  7.  Kent  v.  Jadkins,  53  Ma.  160,  87 
and  note.  Am.  Dec.  544. 

Notes:  85  Am.  Dec.  679;  66  A.  S. 

B.  125. 
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this  rule  has  been  denied,  the  courts  holding  that  the  only  remedy 
of  the  owner  of  the  easement  under  such  circumstances  is  to  remove 
the  obstructions  and  sue  for  damages.* 

Repairt  and  Alterations 

51.  Construction,  Maintenance  and  Repairs. — ^The  owner  of  land 
which  is  subject  to  an  easement  requiring  the  maintenance  of  means 
for  its  enjoyment  is  not  bound,  unless  by  virtue  of  some  agree- 
ment, to  keep  such  means  in  repair,  or  to  be  at  any  expense  to  main- 
tain them  in  a.  proper  condition.*  Following  this  rule  it  has  been 
held  that  the  owner  of  an  upper  floor,  who  has  an  easement  of  sup- 
port in  the  lower  floor,  cannot  compel  the  repair  of  the  lower  floor  by 
the  owner  thereof.**  The  duty  and  privilege  of  constructing  an 
easement,  or  of  making  repairs  for  its  use  or  enjoyment,  rests  on 
the  owner  of  the  dominant  tenement,  since  the  easement  itself  is  his 
particular  property.**    A  failure  on  his  part  to  make  repairs  for  an 

8.  Notes:  95  A.  S.  B.  325;  15  L.R.A.  39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 
93.  81 ;  Bellevue  v.  Daly,  14  Idaho  545,  94 

9.  Nichols  V.  Peck,  70  Conn.  439,  39  Pac.  1036,  125  A.  S.  R.  179,  14  Ann. 
AU.  803,  66  A.  S.  R.  122,  40  L.R.A.  Cas.  1136  and  note,  15  L.R.A.(N.S.) 
81;  Bellevue  v.  Daly,  14  Idaho  545,  992;  Dudgeon  v.  Bronson,  159  Ind. 
94  Pac.  1036,  125  A.  S.  R.  179,  14  562,  64  N.  E.  910,  65  N.  E.  752,  95  A. 
Ann.  Cas.  1136  and  note,  15  LJt.A.  S.  B.  315  and  note;  Marshall  Ice  Co. 
(N.S.)  992  and  note;  Jones  v.  Per-  v.  La  Plant,  136  la.  621,  111  N.  W. 
cival,  5  Pick.  (Mass.)  485, 16  Am.  Dec.  1016, 12  L.B.A.(N.S.)  1073;  McTavish 
415;  Prescott  v.  Williams,  5  Mete.  v.  Carroll,  7  Md.  352,  61  Am.  Dec. 
(Mass.)  429,  39  Am.  Dec.  688;  Pres-  353;  Jones  v.  Percival,  5  Pick.  (Mass.) 
cott  V.  White,  21  Pick.  (Mass.)  341,  485,  16  Am.  Dee.  415;  Prescott  v. 
32  Am.  Dec.  266;  Harvey  v.  Crane,  White,  21  Pick.  (Mass.)  341,  32  Am. 
85  Mich.  316,  48  N.  W.  582, 12  L.R.A.  Dec.  226;  Atkins  v.  Bordman,  2  Mete. 
601;  Huntington  v.  Asher,  96  N.  Y.  (Mass.)  457,  37  Am.  Dec.  100;  Pres- 
604,  48  Am.  Rep.  652;  Herman  v.  cott  v.  Williams,  5  Meto.  (Mass.)  429, 
Roberts,  119  N.  Y.  37,  23  N.  E.  442,  39  Am.  Dec.  688;  Brown  v.  Stone,  10 
16  A.  S.  B.  800,  7  L.B.A.  226;  Oney  Gray  (Mass.)  61,  69  Am.  Dec  303; 
V.  West  Buena  Vjsta  Land  Co.,  104  Codxnan  v.  Evans,  5  Allen  (Mass.) 
Va.  580,  52  S.  E.  343,  113  A.  S.  B.  308,  81  Am.  Dec.  748;  Harvey  v. 
1066,  2  L.R.A.(N.S.)  832;  Pomfret  v.  Crane,  85  Mich.  316,  48  N.  W.  582, 
Ricroft,  1  Saund.  321,  1  Vent.  26,  1  12  L.R.A.  601;  Moore  v.  White,  159 
Sid.  429,  2  Keb.  505, 10  Eng.  Rul.  Cas.  Mich.  460,  124  N.  W.  62,  134  A.  S. 
16;  Mason  v.  Shrewsbury,  etc.,  R.  R.  735;  Partridge  v.  Gilbert,  15  N.  Y. 
Co.,  L.  R.  6  Q.  B.  578,  40  L.  J.  Q.  B.  601,  69  Am.  Dec.  632;  Bakeman  v. 
293,  25  L.  T.  N.  S.  239,  20  W.  R.  14,  Talbot,  31  N.  Y.  366,  88  Am.  Dec.  275 
10  Eng.  Rul.  Cas.  22  and  note.  and  note;  Huntington  v.  Asher,  96  N. 

Note:  95  A.  S.  B.  328.  Y.  604,  48  Am.  Bep.  652;  Herman  v. 

10.  Jackson  v.  Bruns,  129  la.  616,  Roberts,  119  N.  Y.  37,  23  N.  E.  442, 
106  N.  W.  1,  3  L.R.A.(N.S.)  510  and  16  A.  S.  R.  800,  7  L.R.A.  226;  Nor- 
note;  Pierce  v.  Dyer,  109  Mass.  374,  fleet  v.  Cromwell,  70  N.  C.  634,  IC 
12  Am.  Rep.  716.  Am.  Rep.  787;  Carson  v.  Gentner,  33 

Note:  14  Ann.  Cas,  1139.  Ore.  512,  52  Pac.  506,  43  L.R.A.  130 

11.  Nichols  V.  Peck,  70  Conn.  439,   and  note;  Oney  v.  West  Buena  Vista 
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uureaaonable  length  of  time  has  been  held  to  amount  to  an  aban- 
donment of  the  easement;  ^'  but  he  is  not  bound  to  repair  and  main- 
tain for  the  benefit  of  the  servient  tenement.^*  Since  the  grant  of 
an  easement  carries  with  it  whatever  is  essential  to  its  enjoyment, 
the  dominant  owner  has  the  right  of  access  to  make  repairs ;  for  that 
purpose  he  may  enter  upon  the  servient  estate,  doing  however  no 
unnecessary  injury.^*  To  illustrate:  A  person  having  an  easement 
in  a  ditch  running  through  the  land  of  another  may  go  upon  the 
sOTvient  land  and  use  so  much  thereof  on  either  side  of  the  ditch  as 
may  be  required  to  make  all  necessary  repairs  and  to  clean  out  the 
ditch'  at  all  reasonable  times,  and  he  is  liable  only  for  the  abuse  of  this 
right.**  Obviously,  this  right  of  access  is  not  limited  to  purposes 
of  repairing,  but  may  be  exercised  for  making  original  construc- 
tions necessary  for  its  enjoyment.*'  Where  there  are  several  owners 
in  common  of  an  easement,  such  as  a  private  way,  each  owner  may 
make  reasonable  repairs  which  do  not  injuriously  affect  his  co-own- 
ers, but  he  cannot  make  any  alteration  of  the  course  of  the  easement 
or  any  change  in  its  grade  or  surface  which  makes  it  less  convenient 
and  useful  to  any  appreciable  extent  to  anyone  who  has  an  equal 
right  therein.*'  The  owner  of  the  servient  tenetnent  may  by  agree- 
ment bind  himself  to  make  repairs,  and  it  has  been  held  competent 


Land  Co.,  104  Va.  580,  52  S.  E.  343, 
113  A.  S.  E.  1066,  2  L.R.A.(N.S.) 
832;  Mason  v.  Shrewsbury,  ete.,  R. 
Co.,  L.  R.  6  Q.  B.  578,  40  L.  J.  Q.  B. 
293,  25  L.  T.  N.  S.  239,  20  W.  R.  14, 
10  Eng.  Rul.  Cas.  22  and  note. 

Notes:  66  A.  S.  R.  125;  113  A.  S. 
R.  1071. 

12.  See  infra,  par.  70. 

13.  Pomfret  v.  Ricroft,  1  Saund. 
321, 1  Vent.  26, 1  Sid.  429,  2  Keb.  505, 
10  Eng.  Rul.  Cas.  16;  Mason  v. 
Shrewsbury,  etc.,  R.  Co.,  L.  R.  6  Q. 
B.  578,  40  L.  J.  Q.  B.  293,  25  L.  T. 
N.  S.  239,  20  W.  E.  14,  10  Eng.  Rul. 
Cas.  22  and  note. 

14.  Bellevue  v.  Daly,  14  Idaho  545, 
94  Pac.  1036,  125  A.  S.  R.  179,  14 
Ann.  Cas.  1136  and  note,  15  L.R.A. 
(N.S.)  992;  Marshall  Ice  Co.  v.  La 
Plant,  136  la.  621,  111  N.  W.  1016, 12 
L.R.A.(N.S.)  1073;  McTavish  v.  Car- 
roll, 7  Md.  352,  61  Am.  Dec.  353; 
Preseott  v.  White,  21  Pick.  (Mass.) 
341,  32  Am.  Dec.  266;  Brown  v.  Stone, 
10  Gray  (Mass.)  61,  69  Am.  Dec.  303; 
Codman  v.  Evans,  5  Allen  (Mass.) 
308,  81  Am.  Dee.  748;  Ban  v.  Lamast- 
er,  48  Neb.  114,  66  N.  W.  1110,  32 


LJI.A.  451;  United  States  Pipe  Line 
Co.  V.  Delaware,  etc.,  R.  Co.,  62  N.  J. 
L.  254,  41  Atl.  759,  42  L.R.A.  572; 
Partridge  v.  GUbert,  15  N.  Y.  601,  69 
Am.  Dee.  632;  Huntington  v.  Asher, 
96  N.  Y.  604,  48  Am.  Rep.  652;  Her- 
man V.  Roberts,  119  N.  Y.  37,  23  N. 
E.  442,  16  A.  S.  R.  800,  7  L.R.A. 
226;  Carson  v.  Qentner,  33  Ore.  512, 
52  Pac.  506,  43  L.R.A.  130  and  note; 
Holm  V.  Davis,  41  Utah  200,  125  Pac. 
403,  44  L.R.A,(N.S.)  89;  Big  Goose, 
etc.,  Ditch  Co.  v.  Morrow,  8  Wyo.  537, 
59  Pac.  159,  80  A.  S.  R.  955. 

Notes:  6  Am.  Rep.  307;  33  A.  S. 
R.  57;  95  A.  S.  R.  328;  10  Eng.  Rul. 
Cas.  33. 

16.  Carson  v.  Gentner,  33  Ore.  512, 
52  Pac.  506,  43  L.R.A.  130  and  note; 
Holm  V.  Davis,  41  Utah  200,  125  Pac. 
403,  44  L.R.A.(N.S.)  89. 

16.  United  States  Pipe  Line  Co.  v. 
Delaware,  etc.,  R.  Co.,  62  N.  J.  L. 
254,  41  Atl.  759,  42  L.R.A.  572;  Her- 
man V.  Roberts,  119  N.  Y,  37,  23  N.  E. 
442,  16  A.  S.  R.  800,  7  L.R.A.  226. 

Notes:  33  A.  S.  R.  57;  95  A.  S.  R. 


17.  Note:  95  A.  S.  R.  329. 
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to  show  by  oral  evidence  that  such  owner  promised  to  grade  and 
work  a  right  of  way  acquired  by  the  dominant  tenement  so  that  it 
would  be  fit  for  travel.** 

52.  Alteration. — The  rule  that  an  easement  which  has  once  been 
definitely  selected  and  located  cannot  be  changed  by  either  party  with- 
out the  consent  of  the  other,*'  operates  also  to  prevent  a  substantial 
alteration  or  change  in  the  easement.  The  test  to  determine  the  right 
to  make  a  particular  alteration,  it  seems,  is  whether  or  not  the  alter- 
ation is  so  substantial  as  to  result  in  the  creation  and  substitution 
of  a  different  servitude  from  that  which  previously  existed.**  The 
rule  applies  both  to  the  owner  of  the  easement  *  and  to  the  owner 
of  the  fee.*  It  is  no  defense  in  an  action  involving  such  an  alter- 
ation that  the  mode  and  manner  of  using  the  easement  will  be  less 
burdensome  to  the  servient  estate,  and  more  convenient  to  the  owner 
of  the  dominant  lands.  Thus,  an  easement  to  conduct  water  in  an 
open  ditch  may  not  be  altered  against  the  objection  of  either  party 
by  placing  a  covered  pipe  line  in  the  ground  in  lieu  thereof.'  Since 
it  is  the  duty  of  the  owner  of  a  way  to  keep  his  easement  in  a  con- 
dition suitable  for  use,*  it  is  obvious  that  he  has  no  right  to  change 
it  by  widening  it,  on  the  ground  that  it  has  become  inconvenient 
and  unserviceable.'  A  slight  and  immaterial  change,  however,  is 
not  objectionable.* 

53.  Means  of  Protection;  Fences,  Safeguards  and  Barriers. — ^It 
is  the  duty  of  the  easement  owner  to  protect  his  right  so  that  it  will 
not  interfere  with  the  servient  owner  and  his  enjoyment  of  his  prem- 
ises to  any  greater  extent  than  that  reasonably  justified  by  the  ease- 
ment.   If  such  easement  is  a  way  he  is  bound  to  the  exercise  of  due 

18.  Note:  14  Ann.  Cas.  1139,  Ch.  (Eng.)  113,  Ann.  Cas.  1914C  472. 

19.  See  supra,  par.  49.  Notes:  85  Am.  Deo.  679;  48   Am. 

20.  Allen  v.  San  Jose  Land,  etc..  Rep.  531;  33  A.  S.  R.  57;  113  A.  S.  R. 
Co.,   92   Cal.   138,   28   Pao.   215,   15  353;  3  British  Rul.  Cas.  540, 
L.R.A.  93.  2.  Allen  v.  San  Jose  Land,  etc.,  Co., 

1.  Allen  V.  San  Jose  Land,  etc.,  Co.,  92  Cal.  138,  28  Pac,  215,  15  L.R.A. 

92  Cal.  138,  28  Pac.  215,  15  L.R.A.  93;  Ives  v,  Edison,  124  Mieh.  402,  83 

93;  Elser  v.  Gross  Point,  223  111.  230,  N.  W.  120,  83  A.  8.  R.  329,  50  L.R.A. 

79  N.  E.  27,  114  A.  S.  R.  326;  Dud-  134;  Schmoele  v.  Betz,  212  Pa.  St.  32, 

geon  V.  Bronson,  159  Ind.  562,  64  N.  61  Atl.  525, 108  A.  S.  R.  845. 

E.  910,  65  N.  E.  752,  95  A.  S.  B.  315  Notes:  95  A.  S.  R.  323  et  seq.;  113 

and  note;  Mann  v.  Reigler,  111  S.  W.  A.  S.  R.  353. 

300,  33  Ky.  L.  Rep.  774,  18  L.R.A.  3.  Allen  v.  San  Jose  Land,  etc.,  Co., 

(N.S.)  131;  Onthank  v.  Lake  Shore,  92  Cal.  138,  28  Pac  215, 15  Lit. A.  93 

etc.,  R.  Co.,  71  N.  T.  194,  27  Am.  Rep.  and  note. 

35;   Norfleet  v.   Cromwell,  70   N.  C.  4.  See  supra,  par.  51. 

634,  16  Am.  Rep.  787;  Schmoele  v.  5.  Dudgeon    v.   Bronson,   159    Ind. 

Betz,  212  Pa.  St.  32,  61  AU.  525,  108  562,  64  N.  E.  910,  65  N.  E.  752,  95 

A.  S.  R.  845;  Taylor  v.  Hampton,  4  A.  S.  R.  315. 

MeCord  L.   (S.  C.)  96,  17  Am.  Dec.  6.  Nichols  v.  Peck,  70  Conn.   439, 

710;  White  v.  Grand  Hotel,  [1913]  1  39  Atl.  803,  66  A.  S.  B.  122,  40  L.R.A. 
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and  reasonable  care  by  his  own  methods  to  prevent  his  cattle  or  other 
animals  from  trespassing; '  if  a  ditch,  he  must  provide  reasonably 
adequate  safeguards  and  barriers  to  prevent  the  livestock  of  the 
owner  of  the  land  from  falling  into  tiie  ditch.*  Where  water  for 
personal  use  is  conveyed  through  a  ditch  across  the  land  of  another, 
the  primary  duty  of  projtecting  the  ditch  and  the  waters  therein  from 
contamination  and  impurities  rests  upon  the  owner  of  the  easement, 
and  not  upon  the  owner  of  the  fee.'  But  in  performing  this  duty 
the  owner  of  the  easement  must  exercise  care  not  to  interfere  unrear 
sonably  with  the  use  of  the  servient  tenement,  and  therefore  with 
respect  to  rights  of  way.  The  better  rule  is  that  the  owner  of  the 
way  has  no  right  to  inclose  it  with  fences.**  If  allowed  to  fence,  it 
is  manifest  that  this  works  an  exclusion  of  the  servient  owner  from 
the  land  over  which  the  way  passes,  the  full  legal  title  to  which  still 
remains  in  him,  and  permits  the  owner  of  the  easement  to  exercise 
rights  and  avail  himself  of  methods  of  use  and  enjoyment  of  the 
servient  estate  of  a  more  permanent  character  than  a  mere  right  of 
way  over  his  lands,  and  not  essentially  pertaining  to  or  resulting 
from  a  mere  easement  over  them.**  It  has,  however,  been  ruled  that 
the  mere  grant  of  a  private  right  of  way  gives  to  the  grantee  the  right 
to  fence  the  way,  when  this  is  necessary  and  incidental  to  the  reason- 
able enjoyment  of  road  privileges  thereon,  upon  the  ground  that  the 
rights  of  the  owner  of  the  easement  are  paramount  to  the  extent  of 
the  grant  to  those  of  the  owner  of  the  soil.** 

Obstruction  or  Ditturbance 

54,  In  General;  Use  by  Owner  of  Fee. — Nothing  passes  as  an  inci- 
dent to  the  grant  of  an  easement  but  what  is  requisite  to  its  fair  enjoy- 
ment. Notwithstanding  such  a  grant  there  remains  with  the  grantor 
the  right  of  full  dominion  and  use  of  the  land,  except  so  far  as  a 
limitation  thereof  is  essential  to  the  reasonable  enjoyment  of  the  ease- 
ment granted.  It  is  not  necessary  that  he  should  expressly  reserve 
any  right  which  he  may  exercise  consistently  with  a  fair  enjoyment 
of  the  grant.    Such  rights  remain  with  him,  because  they  are  not 

81;  Olcott  V.  Thompson,  59  N.  H".  154,  Ann.  Cas.  1136,  15  L.R,A.(N.S.)  992. 

47  Am.  Rep.  184;  Richardson  v.  Qem-  10.  Sizer  v.  Quinlan,  82  Wis.  390, 

ents,  89  Pa.  St.  503,  33  Am.  Rep.  784.  52  N.  W.  590,  33  A.  S.  R.  55,  16 

Note:  15  L.RA.  94.  L.R.A.  512. 

7.  Suer  v.  QoinlaD,  82  Wis.  390,  52  Notes:  95  A  S.  R.  329;  12  L.R.A. 
N.  W.  590,  33  A.  S.  R.  55, 16  L.R.A.  601. 

512.  11.  Sizer  v.  Quinlan,  82  Wis.  390, 

8.  Big  Goose,  etc.,  Ditch  Co.  v.  Mor-  52  N.  W.  590,  33  A.   S.  R.  55,  16 
row,  8  Wyo.  537,  59  Pac.  159,  80  A.  L.R.A.  512. 

S.  R.  955.  12.  Harvey  v.  Crane,  85  Mich.  316, 

9.  BeUevoe  v.  Daly,  14  Idaho  545,  48  N.  W.  582, 12  L.R.A.  601. 
94  Pac.  1036,  125  A.  S.  R.  179,  14      Note:  95  A.  S.  R.  330. 
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granted.**  No  duty  is  imposed  upon  the  owner  of  the  servient  tene- 
ment to  do  any  positive  act ;  all  that  is  required  of  him  is  to  abstain 
from  unlawfully  interfering  with  the  easement.**  Unquestionably 
he  cannot  close  or  obstruct  the  easement  against  those  who  are  entitled 
to  its  use  in  such  manner  as  to  prevent  or  to  interfere  with  their 
reasonable  enjoyment.*'  As  a  general  rule,  vjhat  may  be  considered 
a  proper  and  reasonable  use  by  the  owner  of  the  fee,  as  distinguished 
from  an  unreasonable  and  improper  use,  as  well  as  what  may  be  neces- 
sary to  the  beneficial  use  and  enjoyment  of  the  easement,  are  questions 
of  fact  to  be  determined  .by  the  liial  court  or  jtiry,  and  which  neces- 
sarily depend  largely  upon  the  extent  and  lawful  mode  of  user  of 

18.  Smith   Canal  or  Ditch   Co.  v.  Va.  669,  52  S.  E.  857,  3  L.R.A.(N.S.) 

Colorado  Ice,  etc.,  Co.,  34  Colo.  485,  461  and  note;   Sizer  v.  Quinlan,  82 

82  Pac.  940,  3  L.R.A.(N.S.)  1148  and  Wis.  390,  52  N.  W.  590,  33  A.  S.  R. 

note;  Peck  v.  Smith,  1  Conn.  103,  6  55,  16  L.RJl.  512. 
Am.  Dec.  216;  Bitello  v.  Lipson,  80       Notes:  100  Am.  Dec.  118;  95  A.  S. 

Conn.  497,  69  Atl.  21,  125  A.  S.  R.  R.  318. 

126,  16  L.RA.(N.S.)  193;  Dallenbach       14.  Prescott   v.    WiUiams,   5   Mete. 

V.  Bumham,  248  111.  468,  94  N.  E.  41,  (Mass.)  429,  39  Am.  Dec.  688;  Bart- 

140  A.  S.  R.  228;  Maxwell  v.  McAtee,  lett  v.  Peaslee,  20  N.  H.  547,  51  Am. 

9  B.  Mon.  (Ky.)  20,  48  Am.  Dec.  409;  Dec.  242. 
McTavish  V.  Carroll,  7  Md.  352,  61       Note:  95  A,  S.  R.  320. 
Am.  Dec.  353;  Baker  v.  Frick,  45  Md.       16.  Danielson  v.  Sykes,  157  Cal.  686,' 

337,24  Am.  Rep.  506;  Atkins  v.Bord-  109  Pac.  87,  28  L.R.A.(N.S.)   1024; 

man,  2   Mete.    (Mass.)    457,  37  Am.  Gillham  v.  Madison   Comity  R.    Co., 

Dec.   100;   Bumham  v.  Nevins,  144  49  111.  484,  95  Am.  Dec.  627;  Hooper 

.Mass.  88,  10  N.  E.  494,  59  Am.  Rep.  v.   Wilkinson,  15  La.  Ann.  497,  77 

61;  Harvey  v.  Crane,  85  Mich.  316,  Am.  Dec.  194;  Barrow  v.  LAn^,  15 

48  N.  W.  582, 12  L.R.A.  601  and  note;  La.  Ann.  681,  77  Am.  Dec  199;  At- 

St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  tomey-Gen.   v.    Williams,   140    Mass. 

Mo.  169,  25  S.  W.  192,  906,  26  L.R.A.  329,  2  N.  E.  80,  3  N.  E.  214,  54  Am. 

751;  Low  V.  Streeter,  66  N.  H.  36,  20  Rep.  468;  Barr  v.  Lamaater,  48  Neb. 

Atl.  247,  9  L.R.A.  271;  Chapman  v.  114,  66  N.  W.  1110,  32  L.R.A.  451; 

Newmarket  Mfg.  Co.,  74  N.  H.  424,  Bartlett  v.  Peaslee,  20  N.  H.  547,  51 

68   Atl.    868,   15   L.R.A.(N.S.)    292;  Am.   Dec.   242;   Herman   v.   Roberts, 

Bakeman  v.  Talbot,  31  N.  Y.  366,  88  119  N.  Y.  37,  23  N.  E.  442,  16  A.  S. 

Am.  Dec.  275  and  note;  Herman  v.  R.  800,  7  L.R.A.  226;  Paine  v.  Chand- 

Roberts,  119  N.  Y.  37,  23  N.  E.  442,  ler,  134  N.  Y.  385,  32  N.  E.  18,  19 

16  A.  S.  R.  800,  7  L.R.A.  226;  Rollins  L.R.A.  99;  Coolidge  v.  Hager,  43  Vt. 

V.  Demorest,  129  N.  Y.  676,  29  N.  E.  9,  5  Am.  Kep.  256;  Flaherty  v,  Flem- 

1093,  15  L.R.A.  487;  Grafton  v.  Moir,  ing,  53  W.  Va.  669,  52  S.  E.  857,  3 

130  N.  Y.  465,  29  N.  E.  974,  27  A.  S.  L.R.A.(N.S.)  461;  Tapling  v.  Jones, 

R.  533;  Paine  v.  Chandler,  134  N.  Y.  11  H.  L.  Cas.  290,  20  C.  B.  N.  S.  1, 

385,  32  N.  E.  18,  19  L.R.A.  99;  New  12  L.  T.  N.  S.  555,  13  W.  R.  617,  34 

Jersey  Zinc,  etc.,  Co.  v.  Morris  Canal,  L.  J.  C.  PI.  342,  3  Eng.  Rul.  Cas.  1 ; 

etc.,  Co.,  44  N.  J.  Eq.  398, 15  Atl.  227,  Kelk  v.  Pearson,  L.  R.  6  Ch.  809,  24 

1  L.R.A.  133;  Ellis  v.  American  Acad-  L.  T.  N.  S.  890,  19  W,  R.  655,  3  Eng. 

emy  of  Music,  120  Pa.  St.  608, 15  Atl.  Rul.  Cas.  48. 

494,  6  A.  S.  R.  739;  Luster  v.  Gamer,       Notes:  100  Am.  Deo.  118;  95  A.  8. 

128  Tenn.  160,  159  S.  W.  604,   (uan.  R.  318  et  seq.;  3  British  Rul.  Cas.  535 

Cas.  1914D  769,  48  L.R.A.(N.S.)   87  et  seq. 
and  note;  Flaherty  v.  Fleming,  58  W. 
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the  particular  easement.**  Thus,  a  private  right  of  way  is  not  neces- 
sai'ily  obstructed  by  cultivating  the  land  to  a  limited  extent,*'  whereas 
it  is  obvious  that  such  use  of  the  soil  would  be  inconsistent  with  the 
right  of  way  of  a  railroad.**  Since  a  private  right  of  way  carries 
with  it  by  implication  only  such  incidents  as  are  necessary  to  its 
reasonable  enjoyment,  the  grant  of  such  a  right,  which  is  not  exclu- 
sive in  its  terms,  and  which  can  be  reasonably  enjoyed  without  being 
exclusive,  leaves  in  the  grantor  the  right  of  user  in  common  with 
the  grantee.*' 

55.  Building  Over  or  Under. — ^It  is  a  general  rule  that  a  grant  of 
an  easement  of  a  right  of  way  does  not,  by  impUcatioii,  include  the 
right  to  have  that  way  kept  open  to  the  sky  for  light  and  air,  and 
that  the  grant  is  not  interfered  with  by  building  over  the  way,  pro- 
vided there  is  no  interference  with  the  reasonable  use  of  the  ease- 
ment as  a  passageway.  Subject  to  the  easement,  the  landowner's  con- 
trol extends  indefinitely  upward  from  the  surface  and  downward.** 
The  owner  of  the  easement,  however,  cannot  be  deprived  of  the  access 
of  light  and  air  in  so  far  as  these  elements  are  indispensable  to  its 
use  for  the  purpose  of  a  passageway  of  the  dimensions  established; 
and  there  must  be  left  such  openings  for  light  and  ventilation  as  may 
be  found  necessary  for  the  convenience  of  travelers  lawfully  using 


16.  Baker  v.  Prick,  45  Md.  337,  24 
Am.  Rep.  506;  Frank  v.  Benesch,  74 
Md.  58,  21  Atl.  550,  28  A.  S.  R.  237; 
Bumham  v.  Nevins,  144  Mass.  88,  10 
N.  E.  494,  59  Am.  Rep.  61;  Harvey 
V.  Crane,  85  Mich.  316,  48  N.  W.  582, 
12  L.R.A.  601;  St.  Louis,  etc.,  R.  Co. 
V.  Clark,  121  Mo.  169,  25  S.  W.  192, 
906,  26  L.RA.  751;  Bakeman  v.  Tal- 
bot, 31  N.  Y.  366,  88  Am.  Dec.  275; 
Herman  v.  Roberts,  119  N.  Y.  37,  23 
N.  E.  442,  16  A.  S.  R.  800,  7  hJtJi.. 
226;  Grafton  v.  Moir,  130  N.  Y.  465, 
29  N.  E.  974,  27  A.  S.  R.  533;  Paine 
V.  Chandler,  134  N.  Y.  385,  32  N.  E. 
18,  19  L.R.A.  99;  Ellis  v.  American 
Academy  of  Music,  120  Pa.  St.  608, 
15  Atl.  494,  6  A.  S.  R.  739;  Flaherty 
V.  Fleming,  58  W.  Va.  669,  52  S.  E. 
857,  3  L.R.A.(N.S.)  461  and  note; 
Johnson  v.  Borson,  77  Wis.  593,  46 
N.  W.  815,  20  A.  S.  R.  146;  Kelk  v, 
Pearson,  L.  R.  6  Ch.  809,  24  L.  T.  N. 
S.  890, 19  W.  R.  655, 3  Eng.  Rul.  Cas. 
48. 

Note:  48  LJl.A.(N.S.)  87,  89. 

17.  MeTavish  v.  Carroll,  7  Md.  352, 
CI  Am.  Dec.  353. 
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Note:  95  A.  S.  R.  319. 

18.  Illinois  Cent.  R.  Co.  v.  Hough- 
ton, 126  111.  233, 18  N.  E.  301,  9  A.  S. 
R.  581,  1  L.R.A.  213. 

19.  Moore  v.  White,  159  Mich.  460, 
124  N.  W.  62, 134  A.  S.  R.  735;  Kirk- 
ham  V.  Sharp,  1  Whart.  (Pa.)  323,  29 
Am.  Dec.  57;  Johnston  Iron  Co.  v. 
Cambria  Iron  Co.,  29  Pa.  St.-  241,  72 
Am.  Dec.  783. 

Note:  95  A.  8.  R.  318. 

20.  Bitello  V.  Lipson,  80  Conn.  497, 
69  AU.  21, 125  A.  S.  R.  126, 16  L.R.A. 
(N.S.)  193  and  note;  Atkins  v.  Bord- 
man,  2  Mete.  (Mass.)  457,  37  Am.  Dec. 
100;  Bumham  v.  Nevins,  144  Mass. 
88, 10  N.  E.  494,  59  Am.  Rep.  61  and 
note;  Baker  v.  Willard,  171  Mass.  220, 
50  N.  E.  620,  40  L.R.A.  754;  Hollins 
V.  Demorest,  129  N.  Y.  676,  29  N.  E. 
1093,  15  L.R.A.  487  and  note;  Oraf- 
ton  V.  Moir,  130  N.  Y.  465,  29  N.  E. 
974,  27  A.  S.  R.  533  and  note;  Fla- 
herty V.  Fleming,  58  W.  Va.  669,  52 
S.  E.  857,  3  L.R.A.(N.S.)  461. 

Notes:  88  Am.  Dec.  281;  100  Am. 
Dec.  118;  95  A.  S.  R.  319;  3  LJIJV.. 
(N.S.)  463;  3  British  Rul.  Cas.  534. 
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the  easement.'  Applying  these  principles,  it  haa  been  decided  that 
the  owner  of  the  fee  may  erect  across  a  way  an  open  iron  bridge 
which  does  not  interfere  with  passage  over  the  surface,*  or  he  may 
entirely  cover  the  passageway  with  a  building  if  he  leaves  a  space  so 
high,  wide,  and  light  that  the  way  continues  substantially  as  conven- 
ient as  before  for  the  purpose  for  which  it  was  created.*  Of  course, 
if  the  structure  tends  to  obstruct  the  use  of  the  easement,  or  is  con- 
trary to  the  terms  of  the  grant,  it  cannot  lawfully  be  erected.*  From 
the  foregoing  rules  it  follows  that  the  owner  of  the  servient  tenement 
may  lawfully  excavate  under  the  surface  of  an  alley  or  other  ease- 
ment of  passage  where  the  passageway  is  in  no  wise  interfered  with.* 
The  same  principles  apply  to  easements  other  than  rights  of  way. 
Accordingly  an  owner  of  land  across  which  an  easement  has  been 
acquired  for  a  right  of  way  for  a  ditch  has  a  right  in  subordination 
"to  such  easement  to  cross  it  with  a  pipe  line  so  as  to  utilize  on  one 
side  of  the  ditch  water  developed  on  the  other ;  •  and  for  like  reason 
a  building  may  be  constructed  over  drains  where  this  can  be  done 
without  interfering  with  their  reasonable  use.' 

56.  Erecting  Gates  and  Fences. — The  grant  of  a  way  without  reser- 
vation of  the  right  to  maititain  gates  does  not  necessarily  preclude  the 
owner  of  the  land  from  doing  so,  and  unless  it  is  expressly  stipulated 
that  the  way  shall  be  an  open  one,  or  it  appears  from  the  terms  of  the 
grant  or  the  circumstances  that  such  was  the  intention,  the  owner  of 
the  servient  estate  may  erect  gates  across  the  way,  if  they  are  con- 
structed so  as  not  unreasonably  to  interfere  with  the  right  of  passage.* 
The  rule  is  stated  that  the  grant  of  a  "free"  and  undisturbed  right  of 
way  does  not  in  itself  preclude  the  erection  of  gates  at  the  termini 
thereof.    The  word  "free,"  as  used  in  this  connection,  has  been  held 

1.  Atkins    V.    Bordman,    2    Meto.       7.  Note:  3  L.R.A.(N.S.)  1149. 
(Mass.)  457,  37  Am.  Dec.  100.  8.  Phillips  v.  Dressier,  122  Ind.  414, 

Note:    16   L.R.A.(N.S.)    194.  24  N.  E.  226,  17  A.  S.  R.  375;  Max- 

2.  Note:  3  British  Rul.  Cas.  534.        well  v.  McAtee,  9  B.  Mon.  (Ky.)  20, 
S.  Atkins    v.    Bordman,    2    Mete.  48  Am.  Dec.  409;  Baker  v.  Frick,  45 

(Mass.)  457,  37  Am.  Dec.  100.  Md.  337,  24  Am.  Rep.  506;  Smith  v. 

Note:  3  British  Rul.  Cas.  534.  Furbish,  68  N.  H.  123,  44  Atl.  398, 

4.  Field  v.  Barling,  149  111.  556,  37  47  L.R.A.  226;  Gibbons  v.  Ebdine,  70 
N.  E.  850,  41  A.  S.  R.  311,  24  L.R.A.  Ohio  St.  298,  71  N.  E.  720,  101  A.  S. 
406;  Attorney  Gen.  v.  Williams,  140  R.  900;  Hartman  v.  Fick,  167  Pa. 
Mass.  329,  2  N.  E.  80,  3  N.  E.  214,  St.  18,  31  Atl.  342,  46  A.  S.  R.  658; 
54  Am.  Rep.  468.  Flaherty  v.  Fleming,  58  W.  Va.  669, 

Notes:  15  L.R.A.  488;  16  L.R.A.  52  S.  E.  857,  3  L.R.A.(N.S.)  461  and 

^N.S.>  194;  3  British  Rul.  Cas.  534.  note;  Whaley  v.  Jarrett,  69  Wis.  613, 

5.  Notes:  16  L.R.A.(N.S.)  195;  3  34  N.  W.  727,  2  A.  S.  R.  764  and 
British  Rul.  Cas.  536.  note;  J<^son  v.  Borson,  77  Wis.  593, 

6.  Smith    Canal    or    Ditch    Co.    v.  46  N.  W.  815,  20  A.  S.  R.  146. 
■Colorado  Ice,  etc.,  Co.,  34  Colo.  485,  Notes:  88  Am.  Dec.  282;  100  Ant. 
62  Pao.  940,  3  L.R.A.(N.S.)  1148  and  Dec.  117;  16  A.  S.  R.  805;  95  A.  S.  B. 
Mote.  320;   48   L.R.A.(N.S.)    88. 
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to  mean  an  unobstructed  right  of  way,  so  far  as  ariy  future  act  of  the 
owner  of  the  servient  lot  is  concerned.'  However,  in  some  jurisdic- 
tions it  is  maintained  that  such  a  grant  will  not  admit  of  the  construc- 
tion or  maintenance  of  gates  or  fences  across  such  way.**  The  owner 
of  land  over  which  a  right  of  way  "as  now  laid  out"  has  been  granted 
has  no  right,  in  the  absence  of  evidence  of  a  contrary  usage,  to  erect 
a  gate  at  the  entrance  of  the  way,  no  gate  being  erected  at  the  time 
of  the  conveyance.**  The  authorities  are  at  variance  as  to  the  right 
of  the  servient  owner  to  erect  gates  at  the  ends  of  a  way  acquired  by 
prescription;  some  authorities  holding  that  where  gates  had  not  been 
maintained  during  the  prescriptive  period,  they  cannot  be  erected 
against  the  wish  of  the  owner  of  the  dominant  estate,  since  the  extent  of 
the  right  is  held  to  be  commensurate  with  and  determined  by  the 
use ;  **  while  the  courts  of  other  jurisdictions  contend  that  it  is  the 
nature  of  the  easement  acquired  that  should  determine,  and  that  gates 
may  be  constructed  at  the  termini  of  a  prescriptive  way  if  they  are  not 
an  unreasonable  interference  with  its  use.*'  Unquestionably,  the 
owner  of  the  servient  tenement  may  fence  along  the  way  or  not,  as  his 
convenience  may  dictate,  but  he  is  not  bound  to  fence  it  either  for  the 
benefit  of  the  easement  owner  or  to  protect  his  own  property  fronj 
the  trespassing  of  domestic  animals  passing  along  the  way.**  Whether 
there  is  tm  unreasonable  interference  with  a  right  of  way  because  of 
the  construction  of  gates  is  almost  always  a  question  of  fact  for  the 
jury.*' 

57.  Right  to  Remove  Obstructions. — If  the  owner  of  the  servient 
tenement  unlawfully  obstructs  an  easement,  the  owner  of  the  easement 
is  not  restricted  to  an  action  at  law  for  damages  or  a  suit  in  equity 
for  a  mandatory  injunction,  but  may  take  the  law  into  his  own  hands 
and  remove  the  obstruction.  Such  an  invasion  of  his  property  rights 
constitutes  a  private  nuisance,  and  therefore,  if  it  is  practicable,  he 
may  proceed  to  abate  it  under  the  rules  applicable  to  the  abatement  of 
nuisances  in  general.    In  so  doing  he  does  not  become  a  trespasser.** 

9.  Flaherty  v.  Fleming,  58  W.  Va.  52  N.  W.  590,  33  A.  S.  E.  55,  16 
669,  52  S.  E.  857,  3  L.R.A.(N.S.)  461   L.R.A.  512. 

and  note.  Note :  95  A.  S.  R.  320. 

Note:  48  L.R.A. (N.S.)  89.  See  supra,  par.  53. 

10.  Notes:  3  L.R.A.(N.S.)  462;  48  16,  Baker  v.  Frick,  45  Md.  337,  24 
L.R.A.(N.S.)  90.  Am.    Rep.    506;    Ellis    v.    American 

11.  Welch  V.  Wilcox,  101  Mass.  162,  Academy  of  Music,  120  Pa.  St.  608, 
100  Am.  Dec.  113.  15  Atl.  494,  6  A.  S.  R.  739;  Johnson 

Note:  88  Am.  Dec.  282.  v.  Borson,  77  Wis.  593,  46'N.  W.  815, 

12.  Notes:  100  Am.  Dec.  118;  95  20  A.  S.  R.  146, 

A.  S.  R.  321;  48  L.R.A,(N,S.)   91;  Notes:    3    L.R.A.(N.S.)    461;    48 

Ann.  Cas.  1914D  770  et  seq.  L.R.A.(N.S.)  89. 

13.  Luster  v.  Gamer,  128  Tenn.  160,  16.  Schmidt  v.  Brown,  226  HI.  590, 
159  S.  W.  604,  Ann.  Cas.  1914D  769  80  N.  E.  1071,  117  A.  S.  R.  261,  11 
and  note,  48  L.R.A.(N.S.)  87  and  note.  L.R.A.(N.S,)   457;   Colbum  v.  Rich- 
Note:  95  A.  8.  R.  321.  ards,  13  Mass.  420,  7  Am,  Dec.  160; 

14.  Sizer  v.  Quinlan,  82  Wis.  390,  Prescott  v,  Williams,  5  Mete.  (Mass.) 
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It  has  been  said  that  the  remedy  of  abatement  is  not  given  by  a  legis- 
lative or  judicial  enactment,  ancient  or  modem,  but  is  a  natural  right 
which  no  branch  of  the  government  has  taken  away.^'  Such  right  is 
exercisable  by  the  owner  of  the  easement  although  he  might  not  be 
able  reasonably  to  do  himself  this  private  and  summary  justice  with- 
out going  on  the  servient  lands  and  doing  more  dai^age  there  than 
he  would  by  going  around  the  obstruction.  The  wrongful  act  of  the 
owner  of  the  fee  justifies  what  would  otherwise  be  a  trespass  on  th« 
part  of  the  owner  of  the  easement.^* 

Effect  of  Transjen 

58.  Severance  from  Dominant  Estate. — Easements,  as  has  been 
pointed  out,  are  divided  into  two  general  classes,  appurtenant  and  in 
gross.*'  With  respect  to  an  easement  in  gross,  it  is  the  almost  uni- 
versal rule  that  it  is  purely  personal  to  the  holder  and  can  neither  be 
assigned  nor  transmitted  by  inheritance.**  An  easement  appurtenant, 
on  the  other  hand,  has  none  of  the  elements  of  a  personal  right.  It  is 
an  incident  to  land,  and  cannot  be  separated  from,  or  transferred 
independent  of,  the  land  to  which  it  inheres.*  Accordingly,  the  owner 
of  an  easement  cannot  by  grant  separate  it  from  the  dominant  estate, 
so  as  to  turn  it  into  an  easement  in  gross  in  the  hands  of  his  grantee.* 
And  it  follows  that  if  the  dominant  tenement  is  conveyed,  a  reservation 
of  the  easement  to  the  grantor  is  ineffectual.  He  cannot  enlarge  the 
right,  or  retain  any  interest  in  it  as  separate  and  distinct  from  the 
land  to  which  it  belongs.*    Likewise,  the  owner  of  the  dominant  tene- 

429,  39  Am.  Dec.  688;  Lidgerding  v.  80  N.  E.  1071,  117  A.  S.  E.  261,  11 
Zignego,  77  Minn.  421,  80  N.  W.  360,  L.R.A.(N.S.)  457. 
77  A,  S.  R.  677;  Callan  v.  Hause,  91  Note:  41  L.R.A.(N.S.)  1107. 
Minn.  270,  97  N.  W.  973,  1  Ann.  Cas.  2.  Baker  v.  Kenny,  145  la.  638,  124 
680;  Haley  v.  Colcord,  59  N.  H.  7,  47  N.  W.  901,  139  A.  S.  R.  456;  United 
Am.  Rep.  176 ;  Hagerty  v.  Lee,  54  States  Pipe  Line  Co.  v.  Delaware,  etc., 
N.  J.  L.  580,  25  Atl.  319,  20  L.R.A.  R.  Co.,  62  N.  J.  L.  284,  41  AU.  759, 
631;  Tapling  v.  Jones,  11  H.  L.  Cas.  42  L.R.A.  572;  Wood  v.  Woodley,  160 
290,  20  C.  B.  N.  S.  1,  12  L.  T.  N.  S.  N.  C.  17,  75  S.  E.  719,  41  LJI.A. 
555, 13  W.  R.  617,  34  L.  J.  C.  PI.  342,  (N.S.)  1107  and  note;  Cadwalader  v. 
3  Eng.  Rul.  Cas.  1.  Bailey,  17  R,  L  495,  23  AtL  20,  14 

Notes:  95  A.  S.  R.  327;  43  L.R.A.  L.R.A.  300  and  note;  Mahler  v.  Brurn- 
130.  der,  92  Wis.  477,  66  N.  W.  502,  31 

17.  Haley  v.  Colcord,  59  N.  H.  7,  L.R.A.  695. 

47  Am.  Rep.  176.  Note:  100  Am.  Dec.  116. 

18.  Haley  v.  Colcord,  59  N.  H.  7,  47  3.  Cadwalader  v.  Bailey,  17  R.  L 
Am.  Rep.  176;  Tapling  v.  Jones,  11  495,  23  Atl.  20,  14  L.R.A.  300;  Alley 
H.  L.  Cas.  290,  20  C.  B.  N.  S.  1,  12  v.  Carleton,  29  Tex.  74,  94  Am.  Dec. 
L.  T.  N.  S.  555, 13  W.  R.  617,  34  L.  J.  260;  Reise  v.  Enos,  76  Wis.  634,  45 
C.  PI.  342,  3  Eng.  Rul.  Cas.  1.  N.  W.  414,  8  L.R.A.  617. 

19.  See  supra,  par.  5  and  6.  Notes:  85  Am.  Dec  680;  41  L.R.A 

20.  See  supra,  par.  6.  (N.S.)  1107. 
1.  Schmidt  v;  Brown,  226  lU.  590, 
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ment  cannot  subdivide  the  easement  by  granting  rights  in  it  to  one 
who  has  no  title  to  or  interest  in  that  estate ;  for  example,  the  owner 
of  a  way  cannot  authorize  a  stranger  to  use  it  when  he  is  not  coming 
to  or  from  the  dominant  tenement.* 

59.  Division  of  Dominant  Estate. — An  appurtenant  easement 
exists  for  the  benefit  of  the  dominant  tenement  as  a  whole,  and  not 
alone  for  any  particular  part  thereof.  The  law  will  not  presume  that 
either  party  at  the  time  of  the  grant  of  the  easement  was  ignorant 
that  the  grantee  had  a  right  to  alien  a  part  of  his  lands,  nor  that  it 
was  the  intention,  unless  clearly  expressed,  that  by  such  alienation  the 
easement  should  be  extinguished.  Accordingly,  if  the  dominant  estate 
is  divided  the  right  is  not  destroyed.  The  owner  or  assignee  of  any 
portion  of  that  estate  may  claim  the  easement  so  far  as  it  is  applicable 
to  his  part  of  the  property,  provided  that  it  can  be  enjoyed  as  to  the 
separate  parcels  without  any  additional  charge  or  burden  to  the  pro- 
prietor of  the  servient  tenement.*  The  rule  applies  whether  the 
division  is  effected  by  grant  or  by  devolution.'  If,  however,  the  situa- 
tion of  a  portion  of  the  dominant  land  is  such  that  the  easement  is 
clearly  not  appurtenant  thereto,  the  owner  of  such  portion  cannot 
claim  a  right  to  its  use.  For  example,  where  land  to  which  a  right 
of  way  is  appurtenant  is  so  divided  that  a  part  thereof  is  separated 
by  other  land  from  the  way,  and  there  is  no  right  to  cross  the  inter- 
mediate land,  it  has  been  held  that  the  grantee  has  no  title  to  the 
easement.'  The  doctrine  is  not  applicable  to  an  easement  of  light 
and  air,  which  ordinarily  is  limited  to  windows  and  doors  or  other 
apertures  in  a  building.* 

60.  Transfer  of  Dominant  Estate. — An  easement  is  an  interest  in 
land  which,  under  the  statute  of  frauds,  cannot  be  assigned,  granted, 
or  surrendered,  unless  by  a  writing  or  by  operation  of  law.'  Since  it 
cannot  by  conveyance  be  separated  from  the  dominant  estate,**  it 
naturally  must  .be  transferred  by  the  same  instrument  which  conveys 

4.  United  States  Pipe  Line  Co.  r.  R.  694;  48  L.R.A.(N.S.)   387. 
Delaware,  etc.,  R.  Co.,  62  N.  J.  L.  254,  6.  Wood  v.  Woodley,  160  N.  C.  17, 
41  Atl.  759,  42  L.R.A.  572;  Wood  v.  75  S.  E.  719,  41  L.R.A.(N.S.)  1107; 
Woodley,  160  N.  C.  17,  75  S.  E.  719,  Reise  v.  Enos,  76  Wis.  634,  45  N.  W. 
41  L.R.A.(N.S.)  1107  and  note;  Mah-  414,  8  L.R.A.  617. 

ler  V.  Brumder,  92  Wis.  477,  66  N.  7.  Dawson  v.  St.  Paul  Fire,  etc., 
W.  502,  31  L.R.A.  695.  Ins.  Co.,  15  Minn.  136,  2  Am.  Rep. 

5.  Whitney  v.  Lee,  1  Allen  (Mass.)    109. 

198,  79  Am.  Dec.  727  and  note;  Hills  8.  Baker  v.  Willard,  171  Mass.  220, 

V.  MiUer,  3  Paige  (N.  Y.)  254,  24  Am.  50  N.  E.  620,  40  L.R.A,  754. 

Dec.  218;  Watson  v.  Bioren,  1  Serg.  9.  Ives  v.  Edison,  124  Mich.  402, 

&  R.  (Pa.)  227,  7  Am.  Dec.  617;  RoUo  83  N.  W.  120,  83  A.  S.  R.  329,  50 

V.  Nelson,  34  Utah  116,  96  Pac.  263,  L.R.A.  134. 

26  L.R.A.(N.S.)  315;  Dee  v.  King,  77  See  also  snpra,  par.  15. 

Yt.  230,  59  Atl.  839,  68  L.R.A.  860.  10.  See  snpra,  par.  58. 
Notes:  100  Am.  Dec.  117;  136  A.  S. 
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that  estate.  It  does  not  follow  from  this,  however,  that  the  deed 
must  in  express  terms  embrace  the  easement.  It  is  attached  to  the 
property  as  an  appurtenance,  and  therefore  it  passes  in  a  conveyance 
of  the  dominant  tenement  by  the  word  "appurtenances."  **  Further- 
more, when  real  estate  is  conveyed,  the  law  presumes  that  everything 
then  belonging  to  and  in  use  for  the  property  as  an  incident  or  appur- 
tenance is  intended  to  pass  by  the  grant.  It  is  implied  from  the  nature 
of  the  grant,  unless  it  contains  some  restriction,  that  the  grantee 
shall  possess  the  property  in  the  manner,  and  with  the  same  beneficial 
rights,  that  are  then  in  use  and  belong  to  it.^'  Therefore,  it  has  long 
been  an  established  rule  that  a  conveyance  of  land  will  be  deemed  to 
include  an  easement  which  has  become  appurtenant  to  such  land, 
unless  a  contrary  intention  is  disclosed  by  the  deed  of  conveyance. 
The  instrument  need  not  contain  a  reference  to  "appurtenances,"  or 
the  like,  in  order  that  the  grantee  may  be  entitled  to  the  easement. *^* 
Under  this  rule  the  words  "with  the  appurtenances,"  or  equivalent 
words,  if  used,  do  not  in  any  way  enlarge  the  scope  of  the  deed,  for 
what  is  actually  appurtenant  to  the  land  granted  passes  without  the 
use  of  such  words.  Nor  does  the  fact  that  the  deed  describes  the  prop- 
erty by  metes  and  bounds  cut  off  the  easement  and  prevent  its  passing 
as  an  appurtenance.**    Moreover,  it  is  immaterial  whether  the  land 

11.  Indianapolis  v.  Kingsbnry,  101  Dl.  192,  50  N.  E.  1044,  64  A.  S.  R. 
Ind.  200,  51  Am.  Rep.  749;  Hathom  107;  Schmidt  v.  Brown,  226  111.  590, 
V.  Stinson,  10  Me.  224,  25  Am.  Dec.  80  N.  E.  1071,  117  A.  S.  B.  261,  11 
228;  Atkins  v.  Bordman,  2  Mete.  L.R.A.(N.S.)  467;  Hazlett  v.  Sinclair, 
(Mass.)  457,  37  Am.  Dec,  100;  Bonelli  76  Ind.  488,  40  Am.  Rep.  254;  Mar- 
V.  Blakemore,  66  Miss.  136,  5  So.  228,  shall  Ice  Co.  v.  La  Plant,  136  la.'  621, 
14  A.  S.  R.  550;  Barker  v.  Clark,  4  111  N.  W.  1016,  12  L.B.A.(N.S.) 
N.  H.  380, 17  Am.  Dec.  428;  Doyle  V.  1073;  Atkins  v.  Bordman,  2  Mete. 
Lord,  64  N.  T.  432,  21  Am.  Rep.  629;  (Mass.)  457,  37  Am.  Dec.  100;  Smith 
Parson  v.  Johnson,  68  N.  Y.  62,  23  v.  Gorbe,  86  Neb.  91,  124  N.  W.  921, 
Am.  Rep.  149;  Huntington  v.  Asher,  136  A.  S.  R.  674,  20  Ann.  Cas.  1209 
96  N.  Y.  604,  48  Am.  Rep.  652;  Rhea  and  note;  Mitchell  v.  D'Olier,  68  N.  J. 
V.  Forsyth,  37  Pa.  St.  503,  78  Am.  L.  375,  53  Atl.  467,  59  L.R.A.  949; 
Dec.  441;  Reise  v.  Enos,  76  Wis.  634,  Green  v.  CoUins,  86  N.  Y.  246,  40 
45  N.  W.  414,  8  L.R.A.  617;  Pinning-  Am.  Rep.  531;  Pappenheim  v.  Met- 
ton  V,  Galland,  9  Exch.  1,  22  L.  J.  ropolitan  El.  Ry.  Co.,  128  N.  Y,  436, 
Exch.  349,  10  Eng.  Rul.  Cas.  35.  28  N.  E.  518,  26  A.  S.  R.  486,    13 

Notes:  13  Am.  Dec.  657;  81  A,  8.  L.R.A.  401;  Bowling  v.  Burton,  101 

R.  764.  N.  C.  176,  7  S.  E.  701,  2  LJI.A.  285; 

See   as  to   incidents   and   appurte-  Morgan  v.  Mason,  20   Ohio  401,    55 

nanoes  generally.  Deeds,  vol.   8,  pp.  Am.  Dec  464;  Alley  v.  Carleton,   29 

1068-1071,  Tex.  74,  94  Am.  Dec.  260;  Reise   v. 

12.  See  Deeds,  vol.  8,  p.  1068.  Enos,  76  Wis.  634,  45  N.  W.  414,  8 

13.  Lidc  V.  Hadley,  36  Ala.  627,  76  L.R.A.  617, 

Am.  Dec,  338;  Blum  v.  Weston,  102       Notes:  13  Am.  Dec.  658;  85  Am. 
Cal.  362,  36  Pac.  778,  41  A.  S.  R.  188  Dec,  680;  68  A,  S.  B.  809;  81  A.  S. 
and  note;  Coiea  v.  Higuera,  153  Cal.  R.  765;  136  A.  S.  B.  693;  3  British 
451,  95   Pac.   882,  17   L.B.A.(N.S.)   Rnl.  Cas.  535. 
1018;  Jarvis  v.  Seele  Milling  Co.,  173       14.  Note:  20  Ann.  Cas.  1219L 
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be  conveyed  for  a  term  of  years,  for  life,  or  in  fee,**  or  whether  the 
transfer  be  voluntary  or  involuntary.  *•  A  way  of  necessity  over 
remaining  lands  of  the  grantor,  created  by  implied  grant  upon  the 
severance  of  land,  being  appurtenant  to  the  granted  land,  passes  by 
each  conveyance  to  subsequent  grantees  thereof.  Hence,  a  subse- 
quent grantee  of  land  not  used  at  the  time  of  the  severance  of  the 
larger  tract  by  the  common  owner  may,  when  the  use  of  such  way 
becomes  necessary  to  the  enjoyment  of  the  land,  claim  it  under  the 
remote  deed  of  severance.*' 

61.  Transfer  of  Servient  Estate. — One  who  purchases  real  estate 
with  knowledge  or  with  actual,  constructive,  or  implied  notice  that  it 
is  burdened  with  an  easement  in  favor  of  other  property  takes  subject 
thereto.**  On  the  other  hand,  a  bona  fide  purchaser  of  land  without 
knowledge  or  actual  or  constructive  notice  of  the  existence  of  an 
easement  takes  title  to  the  same  relieved  of  the  burden  or  charge  of 
the  easement.*'  Since  the  right  itself  is  an  interest  in  land,  the  instru- 
ment creating  it  is  ordinarily  within  the  registration  or  recording  acts. 
From  this  it  follows  that  the  recording  of  the  instrument  operates  as 
constructive  notice.  And  so  every  purchaser  of  land  takes  tiUe  subject 
to  any  existing  easements  therein  that  are  referred  to  in  the  deed  by 
which  he  acquires  title,  or  that  may  be  ascertained  by  reference  to  his 
chain  of  title  as  spread  forth  upon  the  public  record.**    In  the  absence 

15.  Schmidt  y.  Brown,  226  111.  590,  15  Ann.  Gas.  678,  14  L.R.A.(N.S.) 
80  N.  E.  1071,  117  A.  S.  B.  261,  11  809;  Whittenton  Manuf'g  Co.  v. 
LJt.A.(N.S.)  457;  ZeU  v.  Universal-  Staples,  164  Mass.  319,  41  N.  E.  441, 
ist  Soc,  119  Pa.  St.  390,  IS  Atl.  447,  29  L.R.A.  500;  Houston  v.  Zahm,  44 
4  A.  S.  R.  664.  Ore.  610,  76  Pac.  641,  66  L.RA..  799; 

16.  Blum  V.  Weston,  102  Cal.  362,  Bennett  v.  Booth,  70  W.  Va.  264,  73 
36  Pac  778,  41  A.  S.  R.  188;  Proud-  S.  E.  909,  39  LJl.A(N.S.)  618. 

foot  V.  Saffle,  62  W.  Va.  51,  57  S.  E.       Note:  8  L.R.A.(N.S.)  418. 

256,  12  L.R.A,(N.S.)  482.  19.  Blake  v.  Boye,  38  Colo.  66,  88 

17.  Blum  V.  Weston,  102  Cal.  362,  Pac.  470,  8  L.RA.(N.S.)  418  and 
36  Pac.  778,  41  A.  S.  R.  188;  Logan  note;  Willoughby  ▼.  Lawrence,  116 
v.  Stogsdale,  123  Ind.  372,  24  N.  E.  lU.  11,  4  N.  E.  356,  66  Am.  Rep.  758; 
135,  8  LJI.A.  58;  Goodall  v.  Godfrey,  Houston  v.  Zahm,  44  Ore.  610,  76  Pac. 
53  Vt.  219,  38  Am.  Rep.  671;  Proud-  641,  65  L.R.A.  799. 

foot  V.  Saffle,  62  W.  Va.  51,  57  S.  20.  Ewertsen  v.  Gerstenberg,  186 
E.  256,  12  L.R.A.(N.S.)  482;  Crotty  Dl.  344,  57  N.  E.  1051,  61  LJl.A.  310; 
V.  New  River,  etc.,  Coal  Co.,  72  W.  Hazlett  v.  Sinclair,  76  Ind.  488,  40 
Va.  68,  78  S.  E.  233,  46  L.E.A.(N.S.)  Am.  Rep.  254;  Carlin  v.  Paul,  11  Mo. 
156  and  note.  32,  47  Am.  Dec.  139;  Burbank  v.  Pills- 
Notes:  55  A.  S.  R.  660;  134  A.  S.  bury,  48  N.  H.  475,  97  Am.  Dec.  633; 
R.  739;  10  Eng.  Rul.  Cas.  55.  Mitchell  v.  D'Olier,  68  N.  J.  L.  375, 

18.  Lide  v.  Hadley,  36  Ala.  627,  76  53  AU.  467,  59  L.R.A.  949;  Bird  v. 
Am.  Dec.  338;  Littlefield  v.  Maxwell,  Smith,  8  Watts.  (Pa.)  434,  34  Am. 
31  Me.  134,  50  Am.  Dec.  653;  Janes  Dec.  483;  McCarty  v.  Eatchenman,  47 
V.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300;  Pa.  St.  239,  86  Am.  Dec.  538. 
Dawson  v.  Western  M.  R.  Co.,  107  Note:  136  A.  S.  R.  700.  See  gen- 
Md.  70,  68  Atl.  301, 126  A.  S.  R.  337,  erally,  NoncB;  Recobds. 
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of  actual  knowledge  or  notice  or  of  constructive  notice  from  the  public 
records,  the  essential  question  is  whether  the  facts  are  sufficient  to 
charge  the  purchaser  of  the  servient  estate  with  implied  or  constructive 
notice.  The  rule  with  reject  to  this  is  that  a  bona  fide  purchaser  of 
the  servient  estate  will  be  charged  with  notice  of  the  existence  of  the 
easement,  where  an  inspection  of  the  premises  would  readily  reveal 
such  physical  facts  as  to  put  him  upon  inquiry.*  Ordinarily,  when  an 
easement  is  claimed,  in  the  very  nature  of  the  right,  the  use  or  occupa- 
tion of  the  land  will  be  intermittent,  and,  strictly  speaking,  not  capable 
of  that  continuous  possession  of  which  lands  are  ordinarily  susceptible. 
In  such  cases,  notice  is  neces-sarily  afiForded,  if  at  all,  by  the  continued 
and  uninterrupted  user,  which  is  analogous  to,  and  is  in  a  sense, 
possession ;  and  the  same  rule  applies, — the  user  must  be  open,  visible, 
and  so  far  exclusive  as  to  put  persons  seeing  the  premises  upon  notice 
thereof.*  But  there  should  be  such  a  connection  between  the  use 
and  the  thing  used  as  to  suggest  to  a  purchaser  that  the  one  estate  is 
servient  to  the  other;  and  consequently  knowledge  that  the  owner 
of  the  dominant  tenement  has  for  years  enjoyed  a  privilege  in  com- 
mon with  the  public  does  not.  amount  to  notice  of  any  special  right 
or  easement  of  such  owner.*  If  the  servitude  is  not  discoverable  by 
an  inspection  of  the  premises,  it  of  course  follows  that  the  purchaser 
cannot  be  charged  with  notice  of  its  existence.*  In  the  case  of  a  way 
by  necessity,  however,  it  has  been  held  that  the  grantee  of  the  servient 
land  takes  it  subject  to  such  right,  although  it  has  been  neither  exer- 
cised nor  claimed  before  his  title  was  acquired.' 

62.  Notice  of  Negative  Easement  Created  by  Covenant  or  Agree- 
ment.— When  an  appurtenant  easement  is  of  that  character  known  as 
a  negative  easement,  created  by  agreement  or  by  covenant  not  run- 
ning  with  the  land, — a  right  in  the  owner  of  the  dominant  tenement 
to  restrict  the  use  of  the  servient  tenement  in  a  certain  manner, — a 
further  element  enters  into  the  question  of  notice  to  a  subsequent 
purchaser  of  the  servient  tenement.  While,  as  a  general  rule,  an 
easement  may  be  appurtenant  to  land  without  an  express  statement 
to  that  effect  in  the  deed  by  which  it  is  created,*  the  failure  to  insert 

1.  Bird  ▼,  Smith,  8  Watts  (Pa.)  Pac.  699,  9  L.R.A.(N.S.)  960;  Bird  v. 
434,  34  Am.  Dec.  483;  Pierce  v.  Clel-  Smith,  8  Watts  (Pa.)  434,  34  Am. 
and,  133  Pa.  St.  189,  19  Atl.  352,  7  Dec.  483. 

L.R.A.  752;  Holm  v.  Davis,  41  Utah  Note:  8  L.R.A.(N.S.)  418. 

200,  125   Pac.  403,  44  L.R.A.(N.S.)  3.  Jobling  v.  Tuttle,  75  Kan.  351, 

89.  89  Pac.  699,  9  L.R.A.(N.S.)  960. 

Notes:  81  A.  S.  R.  765;  122  A.  S.  4.  Blake  v.  Boye,  38  Colo.  55,  88 

R.  212;  8  L.R.A.(N.S.)  418.  Pac.    470,    8    L.R.A.(N.S.)    418    and 

2.  Rock  Island,  etc.,  R.  Co.  v.  Dim-  note. 

ick,  144  111.   628,  32  N.  E.  291,  19       Note:  122  A.  S.  R.  212. 
L.R.A,  105:  Ellis  v.  Bassett,  128  Ind.       5.  Logan  v.  Stogsdale,  123  Ind.  372, 
118,  27  N.  E.  344,  25  A.  S.  R.  421;    24  N.  E.  135,  8  L.R.A.  58. 
Jobling  V.   Tuttle,   75   Kan.   351,  89       6.  See  supra,  par.  5. 
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such  a  statement  in  the  case  of  a  negative  easement  may  in  some 
jurisdictions  be  fatal  to  the  enforcement  of  the  right  against  a  subse- 
quent grantee.  In  many  of  the  states  the  dominant  owner  must  resort 
to  equity  to  enforce  such  an  easement; '  and  it  is  the  settled  rule  that 
in  order  to  sustain  such  a  proceeding  in  equity  it  must  be  shown  that 
the  defendant  took  the  land  with  notice,  either  express  or  constructive, 
that  the  easement  existed,  and  that  it  was  intended  for  the  benefit  of 
the  plaintiff's  estate..^  The  rule  that  the  public  records  operate  as 
constructive  notice  is  also  recognized,  and  therefore  the  owner  of  the 
servient  land  is  bound  by  the  covenants  in  the  deed  of  his  remote 
grantor  by  which  it  was  created,  although  it  is  not  mentioned  at  all 
in  the  deed  under  which  he  immediately  takes,  and  althou^  he  has 
no  knowledge  of  it  in  fact.*  On  the  other  hand,  although  there  may 
be  a  restrictive  covenant  in  his  chain  of  title,  it  does  not  follow  that 
he  will  have  notice  from  the  words  of  the  covenant  themselves  that 
the  effect  of  the  covenant  is  to  impose  a  servitude  upon  his  land  for 
the  benefit  of  adjoining  or  adjacent  land  belonging  to  some  one  else. 
The  language  of  the  deed  may  be  equally  consistent  with  a  purpose 
on  the  part  of  the  covenantee  to  impose  the  restriction  for  his  own 
personal  benefit  to  effect  some  present  or  collateral  purpose  of  his 
own.  It  is  upon  this  distinction  that  there  is  a  conflict.  Some  courts 
maintain  the  rule  that  if,  from  the  situation  of  the  land  retained  with 
reference  to  that  conveyed,  or  from  other  attending  circumstances,  it 
becomes  clear  that  it  was  the  intention  of  the  parties  to  grant  a 
negative  easement  in  the  land  sold  for  the  benefit  of  the  land  retained, 
it  is  not  material  that  this  purpose  is  not  expressed  in  the  deed.^*  In 
other  jurisdictions,  howevor,  it  is  held  that  where  there  is  an  entire 
absence  of  any  language  in  the  deeds  under  which  the  partis  claim, 
from  which  it  can  be  fairly  inferred  that  the  restriction  was  intended 
to  inure  to  the  benefit  of  the  estate  owned  by  the  plaintiff,  the  mere 
notice  of  the  covenant  is  not  notice  that  there  is  an  easement  appur- 
tenant to  other  lands.** 

7.  See   snpra,  par.   18.     See   gen-  Covenants,  vol.  7,  p.  1125  et  seq. 
erally,  Covenants,  vol.  7,  p.  1125.  9.  Berryman   v.   Hotel   Savoy   Co., 

8.  Berryman  v.  Hotel  Savoy  Co.,  160  Cal.  559,  117  Pac.  677,  37  L.R.A. 
160  Cal.  559,  117  Pac.  677,  37  L.R.A.  (N.S.)  5;  Whitney  v.  Union  Ry.  Co., 
(N.S.)  5  and  note;  Bailey  v.  Agawam  11  Gray  (Mass.)  359,  71  Am.  Dec. 
Nat.  Bank,  190  Mass.  20,  76  N.  E.  715. 

449, 112  A.  S.  R.  296,  3  L.R.A.(N.S.)  Note:  21  A.  S.  R.  490. 

98  and  note;  Childs  v.  Boston,  etc.,  R.  10.  Note:  21  A.  S.  R.  489. 

Co.,  213  Mass.  91,  99  N.  E.  957,  48  11.  Berryman  v.  Hotel  Savoy  Co., 

L.R.A.  378  and  note;  West  Virginia  160  Cal.  559,  117  Pac.  677,  37  L.R.A. 

Transp.  Co.  v.  Pipe  Line  Co.,  22  W.  (N.S.)  5. 

Va.  600,  46  Am.  Rep.  527.  Note:  21  A.  S.  R.  491  et  seq. 
Note:  21  A.  S.  R.  490.     See  also 
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VI.  Extinguishment  of  Easements 

63.  In  General. — An  easement  is  one  of  the  rights  of  property 
which  may  be  extinguished  or  d^royed,  either  by  operation  of  law, 
as  in  the  case  of  a  merger  of  the  dominant  and  servient  tenements, 
or  by  the  act  of  the  parties,  such  as  a  release  or  an  abandonment  of 
the  easement  by  the  owner. ^^  It  has  been  stated  as  a  general  rule  of 
law,  that  the  only  way  in  which  an  easement  can  be  extinguished  by 
the  act  of  the  parties  interested  is  by  release,  actual  or  presumed ;  that 
abandonment  will  not  have  that  effect  unless  a  release  can  be  pre- 
sumed from  that  and  the  surrounding  circumstances.^*  It  is  obvious 
that  a  permanent  easement  can  be  entirely  extinguished  only  by  the 
act  of  the  owner  of  the  fee  in  the  dominant  estate,  or  by  the  acts  of 
another  authorized  or  acquiesced  in  by  such  owner;  and,  furthermore, 
no  release  or  abandonment  by  a  dominant  owner  is  binding  beyond 
the  limits  of  his  particular  estate  or  interest  therein.**  For  example, 
the  acts  of  a  life  tenant  in  possession  in  relation  to  a  way  canm* 
affect  the  rights  of  the  remainderman  who  is  the  dominant  owner.** 
Following  the  same  general  rule,  acts  evidencing  an  abandonment  on 
the  part  of  one  tenant  in  common  of  an  easement  are  not  binding 
upon  another  tenant  in  common  who  has  no  knowledge  thereof.** 

64.  Merger. — ^When  the  same  person  becomes  the  owner  of  the 
dominant  and  the  servient  estates,  and  there  is  no  intervening  or  out- 
standing interest  or  title  held  by  someone  else  in  or  to  the  appurtenant 
easement,  the  unity  of  the  two  estates  in  the  one  individual  necessarily 
extinguishes  and  merges  the  easement  appurtenant  to  the  dominant 
estate,  because  no  person  can  have  an  easement  in  the  land  which  he 
himself  owns.***  An  owner  cannot  have  an  easement  in  his  own  estate 

11a.  Adams  v.  Hodgkins,  109  Me.  1028,  7  L.R.A.(N.S.)   1139;  Schmidt 

361,  84  Atl.  530,  42  L.R.A.(N.S.)  741;  v.  Brown,  226  Dl.  590,  80  N.  E.  1071, 

Taylor  V.Hampton,  4  McCord  (S.C.)  117  A.  S.  R.  261,  11  LJl.A.(N.S.) 

96,  17  Am.  Dec.  710.    As  to  the  effect  457;  Hathom  v.  Stinson,  10  Me.  224, 

of  the  partition  of  the  dominant  es-  25  Am.  Deo.  228;  Warren  v.  Blake, 

tate,  see  snpra,  par.  59.  54  Me.  276,  89  Am.  Dec.  748;  Grant  v. 

12.  Adams   v.   Hodgkins,   109   Me.  Chase,  17  Mass.  443,  9  Am.  Dec.  161; 

361,  84  Atl.  530,  42  L.R.A.(N.S.)  741.  Rffger  v.  Parker,  8  Chsh.  (Mass.)  145, 

IS.  Glenn  v.  Davis,  35  Md.  208,  6  54  Am.  Dec.  744;  Wettlanfer  v.  Ames, 

Am.  Rep.  389;  Seott  v.  Moore,  98  Va.  133  Mich.  201,  94  N.  W.  950,  103  A. 

668,  37  S.  E.  342,  81  A.  S.  R.  749.  S.  R.  449;  Pearee  v.  McClenaghan,  5 

Note:   22   L.R.A.(N.S.)    888.  Rich.  L.    (S.  C.)    178,  55  Am.  Dec. 

14.  Dyer  v.  Sanford,  9  Mete.  710;  Screven  v.  Gregorie,  8  Rich.  L. 
(Mass.)  395,  43  Am.  Dec.  399;  Welsh  (S.  C.)  158,  64  Am.  Dec.  747;  James 
V.  Taylor,  134  N.  Y.  450,  31  N.  E.  v.  Plant,  4  Ad.  &  El.  749,  31  E.  C.  L. 
896,  18  L.R.A.  535.  170,  6  N.  &  M.  282,  10  Eng.  Rnl.  Cas. 

Note:  22  L.R.A.(N.S.)  888.  279  and  note;  Richardson  v.  Graham, 

15.  Trimble  v.  King,  131  Ky.  1, 114  [1908]  1  K.  B.  39,  77  L.  J.  K.  B.  27, 
S.  W.  317,  22  L.R.A.(N.S.)  880.  98  L.  T.  N.  S.  360,  12  Ann.  Cas.  301 

16.  Muscogee  Mfg.  Co.  v.  Eagle  &  and  note,  1  British  Rnl.  Cas.  469. 
Phenix  Mills,  126  Ga.  210,  54  S.  E.  Notes:  85  Am.  Dec.  678:  92  A.  8. 
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iu  fee,  for  the  reason  that  in  having  the  jus  disponendi — ^the  full  and 
unlimited  right  and  power  to  make  any  and  every  possible  use  of  the 
land — all  subordinate  and  inferior  derivative  rights  are  necessarily 
merged  and  lost  in  the  higher  right.*'  But  in  order  to  have  the  unity 
of  title  of  the  dominant  and  servient  estates  work  an  extinguishment 
of  the  easement  existing  between  them,  the  ownership  of  both  must 
be  coextensive,  aq4^Q"^^  ^'^  validity,  quality,  and  all  other  circum- 
stances of  rigl4.** '  Unity  of  possession  without  unity  of  the  fee  is 
not  sufficient,  and  accordingly,  if  the  owner  of  the  servient  tenement 
acquires  a  life  estate  in  the  dominant  tenement,  this  would  not  impair 
the  rights  of  those  in  remainder.-  In  such  case,  on  the  termination  of 
the  life  estate,  the  remainderman  takes  the  estate  with  all  the  appurte- 
nances and  easements  originally  attached  to  it.^'  Since  the  unity  of 
fee  must  be  coextensive,  the  easement  is  not  destroyed  where  the  owner 
of  an  undivided  one-third  of  the  servient  estate  obtains  full  title  to 
the  dominant  estate.*^  Likewise,  unity  of  fee  will  not  cause  an  extin- 
guishment where  there  is  no  unity  of  possession  and  enjoyment. 
Hence,  where  the  dominant  tenement  is  leased  for  a  term  of  years,  and 
subsequently  and  during  the  continuance  of  this  term  the  freeholder 
conveys  the  tenement  in  fee  to  the  owner  in  fee  of  the  servient  tene- 
ment, it  has  been  held  that  the  right  of  the  lessee  to  an  easement  of 
ancient  Ught  is  destroyed.  An  exception  to  the  foregoing  rule  is  some- 
times said  to  exist  in  the  case  of  easements  of  necessity.  Thus  it  has 
been  held  that  a  way  by  necessity  is  not  extinguished  by  unity  of 
ownership,  but  is  in  suspension ;  so  that  the  moment  a  severance  takes 
place  by  conveyance  of  the  servient  estate,  the  servitudes  axe  revived.* 
But  to  say  that  such  easements  are  not  extinguished  by  unity  of 
seisin,  biut  are  merely  suspended,  is  obviously  of  small  importsmce, 
since  such  easements  would  pass  upon  a  conveyance  of  a  portion  of 
premises  theretofore  under  one  ownership,  as  well  as  upon  a  severance 
of  tenements  originally  under  different  ownerships,  but  which  have 
become  united  in  one  person.'     Riparian  rights,  as  natural  rights, 

R.  339;  26  LJEl^.(N.S.)  336;  1  Brit-  British  Rul.  Cas.  482. 

ish  Rul,  Cas.  477.  20.  Smith  v.  Roath,  238  HI.  247,  87 

17.  Ritger     v.     Parker,     8     Gush.  N.  E.  414,  128  A.  S.  R.  123. 
(Mass.)  145,  54  Am.  Dee.  744.  Note:  1  British  Rul.  Cas.  483. 

18.  Smith  V.  Roath,  238  IU,  247,  87  1.  Wettlaufer  v.  Ames,  133  Mich. 
N.  E.  414,  128  A.  S.  R.  123;  Ritger  201,  94  N.  W.  950,  103  A.  S.  R,  449; 
V.  Parker,  8  Cuah  (Mags.)  145754  Phillips  v.  Phillips,  48  Pa.  St  178, 
Am.  Dec.  744;  Simfhv7  Denniff,  24  86  Am,  Dec,  577;  Ferguson  v.  Witsell, 
Mont  20,  60  Pac.  398,  81  A,  S.  R.  408,  5  Rich.  L.  (S.  C.)  280,  57  Am.  Dec. 
50  L,R,A.  741;  McCarty  v.  Kitchen-  744. 

man,  47  Pa.  St  239,  86  Am.  Dec,  538.       Notes:    26    L,R.A,(N.SJ    386;    10 
Note:  1  British  Rul.  Cas,  477  et  seq.    Eng.   Rul.   Cas.  294;  1  British  Rul. 

19.  Pearce  v,  McClenaghan,  5  Rich.   Cas.  481. 

L.  (S,  C)  178,  55  Am,  Dec,  710.  2.  See  supra,  par.  21  et  aeq. 

Notes:  10  Eng.  Rul,  Cas.  292;  1 
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and  being  incidents  annexed  solely  by  operation  of  law  to  the  lands 
under  and  along  the  stream,  differ  in  respect  to  the  effect  of  contracts 
upon  them  from  those  ordinary  easements  in  lands  whose  only  source 
is  a  grant,  actual  or  presumed,  and  by  reason  of  this  difference  of  the 
origin  and  character  of  the  right  are  not  subject  to  that  general  rule 
relating  to  easements,  by  the  force  of  which  unity  of  ownership  of  the 
dominant  and  servient  lands  extinguishes  the  easement.* 

65.  Release  or  License. — The  right  to  the  use  of  an  easement  may 
be  extinguished  by  an  express  release  executed  by  the  owner  thereof, 
but  in  order  to  be  effectual  such  release  must  be  executed  with  the 
same  formalities  as  are  required  in  making  transfers  of  interests  in 
land  generally.*  Since  an  easement  is  an  interest  in  land,  an  express 
release  thereof  is  within  tHe  provisions  of  the  recording  or  r^istration 
acts,  and  should  be  recorded  in  order  to  be  operaitive  as  against  subse- 
quent conveyances  of  the  dominant  premises  to  parties  who  purchase 
for  a  valuable  consideration  without  notice  of  the  instrument  and  place 
their  deeds  upon  record.  If,  however,  the  execution  of  a  release  is 
followed  by  acts  denoting  an  unequivocal  intention  to  abandon  the 
easement,  the  failure  to  record  is  of  no  importance,  even  as  against 
subsequent  purchasers.  In  such  case  the  instrument  is  of  importance 
only  as  showing,  with  the  other  facts,  an  intention  to  abandon  the 
easement.*  In  view  of  the  rule  that  an  appurtenant  easement  is  a 
part  of  the  dominant  tenement  and  passes  with  a  conveyance  of 
that  estate,'  it  is  obvious  that  after  the  grantee  of  such  an  easement 
has  parted  with  the  dominant  lands  he  has  no  title  to  the  easement 
which  will  enable  him  to  extinguish  the  right  by  a  release  to  the 
servient  owner.'  On  the  theory  that  a  license,  when  executed,  is  not 
revocable,  it  has  been  decided  that  if  the  owner  of  the  dominarit  estate 
grants  a  license  to  the  owner  of  the  servient  estate  to  erect  a  structure 
which  necessarily  obstructs  the  enjoyment  of  the  easement,  and  it  is 
erected  accordingly,  the  easement  may  thereby  be  extinguished.* 

66.  Nonuser. — A  person  who  acquires  title  by  deed  to  an  easement 
appurtenant  to  land  has  the  same  right  of  property  therein  as  he 
has  in  the  land,  and  it  is  no  more  necessary  that  he  should  make 
use  of  it  to  maintain  his  title  than  it  is  that  he  should  actually 
occupy  or  cultivate  the  land.*  Accordingly,  it  is  the  well  established 
rule  that  mere  nonuser  of  an  easement  created  by  grant  will  not 

8.  Note:  1  British  Rul.   Cas.  480,  7.  Note:  21  A.  S.  B.  495. 

481.       See     generally,     Irrigation;  8.  Dyer  v.  Sanford,  9  Mete.  (Mass.) 

Waters.  395,  43  Am.  Dec.  399  and  note. 

4.  Dyer  v.  Sanford,  9  Mete.  (Mass.)  Note:  49  L.R.A.  505. 

395,  43  Am.  Dec.  399.  9.  Adams  v.  Hodgkins,  109  Me.  361, 

Note:  46  Am.  Dec.  581.  84   Atl.   530,   42   L.R.A.(N.S.)    741; 

6.  Snell  V.  Levitt,  110  N.  T.  595,  18  Welsh  v.  Taylor,  134  N.  Y.  450,  31 

N.  E.  370,  1  L.R.A.  414.  N.  E.  896, 18  L.R.A.  535. 

6.  See 'supra,  par.  60. 
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work  an  extinguishment  of  the  easement  no  matter  how  long  con- 
tinued.*' There  must  be  found  in  the  facts  and  circumstances 
connected  with  the  nonuser  an  intention  on  the  part  of  the  owner  of 
the  easement  to  give  it  up,  but  intention  existing,  coupled  with  non- 
user,  will  uphold  a  finding  of  abandonment**  By  statute  in  some 
states  the  failure  to  use  for  a  specified  length  of  time  is  in  itself  sufii- 
cient  to  terminate  an  easement.*'  With  respect  to  nonuser,  both  in 
this  country  and  in  England,  a  distinction  is  almost  invariably  made 
between  easements  acquired  by  deed  and  those  acquired  by  prescrip- 
tion.** It  is  the  rule  that  easements  acquired  by  prescription  will 
be  lost  by  nonuser  for  the  period  fixed  by  the  statute  of  limitations.** 
The  reason  for  this  is  that  the  law,  after  user  of  a  way  for  the  period 
fixed  by  the  statute,  will  presume  a  grant  made  before  the  user  began ; 
and  a  cdmilar  period  of  nonuser  will  raise  a  presumption  of  a  release 
of  the  easement.**  By  the  prevailing  rule,  while  the  nonuser  for  such 
period  is  evidence  of  an  intention  to  abandon  the  easement,  it  is  open 
to  explanation,  and  may  be  controlled  by  proof  that  such  intention  did 
not  exist;  **  but  it  has  been  decided  on  the  other  hand  that  the  pre- 
suinption  is  conclusive.*'  Nonuser  for  less  than  the  prescriptive 
period  is  of  covu^  insuflRcient  to  bar  the  right.*' 

67.  Adverse  Possession. — It  is  a  well  established  rule  that  if,  during 
the  period  required  to  create  a  prescriptive  right,  the  easement  is  in 
the  open,  visible,  notorious,  and  hostile  possession  of  the  owner  of  the 
servient  tenement,  it  will  be  extinguished  even  when  resting  in  grant.** 

10.  Trimble  v.  King,  131  Ky.  1, 114       Notes :  40  Am,  Dec.  467;  14  A.  S.  R. 
S.  W.  317,  22  L.R.A.(N.S.)  880  and  282,  556. 
note;   Adams  v.   Hodgkins,  1Q9  Me.       11.  See  infra,  par.  68. 
361,  84  AO.  530,  42  L.R.A.(N.S.)  741       12.  Note:  22  L.EjL.(N.S.)  881. 
and  note;  Arnold  v.  Stevens,  24  Pick.       13.  Note:  18  LJI.A.  535. 
(Mass.)   106,  35  Am.  Dec.  305  and      14.  Webber  ▼.  Chapman,  42  N.  H. 
note;  Bronsonv.  Coffin,  108  Mass,  175,    326,    80    Am.    Dec    111;    Rhodes   v. 
11   Am.   Rep.   335;   DiU   v.   Camden   Whitehead,  27  Tex.  304,  84  Am.  Dec. 
Board  of  Edacation,  47  N.  J.  Eq.  421,  631. 

20  Atl.  739,  10  L.R.A.  276;  Townsend  Notes:  40  Am.  Dec  467;  22  L.R.A. 
V.  McDonald,  12  N.  T.  381,  64  Am.    (N.S.)  889. 

Dec.  508;  Snell  v.  Levitt,  110  N.  T.       16-  Webber  v.  Chapman,  42  N.  H. 
595, 18  N.  E.  370, 1  L.R.A.  414;  Welsh   326,  80  Am.  Dec.  111. 
V.  Taylor,  134  N.  T.  450,  31  N.  E.       Note:  22  L.R.A.(N.S.)  889. 
896,  18  L.RJL.  535  and  note;  Linde-  ^  l\^,^\  f2„  ^-   ^^-   ^^^^    ^ 
man  v.  lindsey,  69  Pa.  St.  93,  8  Am.   ^'V;  dri.^''         ni,  ^o  vr    xr 

^^^r''U^Tirr^7^irp''?4o'1l  32r8;'rVec'S""'^'  '^  ^^  ^■ 

^T,^^M«^^*'^«^l:r"    ^"'Z!;  is.  Sherwood     v.     Burr,     4     Day 

if -S^'^fif^l   Atl    aTM"  A   ?  R  (<^'^""-)  244,  4  Am.  Dec.  211;  Williams 

67  Vt.  266,  31  Ad.  291,  48  A.  S.  R.  y,  kelson,  23  Pick.  (Mass.)  141,  34 

817;  Scott  V.  Moore,  98  Va.  668,  37  Am.  Dec.  45. 

S.  E.  342,  81  A.  S.  R.  749;  Oney  v,  ig.  je^se  French  Piano,  etc.,  Co.  v. 

West  Buena  Vista  Land  Co.,  104  Va.  Forbes,  129  Ala.  471,  29  So.  683,  87 

580,  52  S.  E.  343,  113  A.  S.  R.  1066,  A.  S.  R.  71;  Illinois  Cent.  R.  Co.  v. 

2  L.R.A.(N.S.)  832  and  note.  Houghton,  126  HI.  233,  18  N.  E.  301, 
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Indeed,  in  some  courts  the  rule  is  that  an  easement  acquired  by  grant 
is  one  that  can  be  lost  only  by  such  adverse  possession.**  Conformably 
to  the  rule  generally,  the  adverse  possession  in  order  to  be  effective 
must  be  open,  unequivocal,  continued,  and  equivalent  to  an  ouster  of 
the  dominant  owner,  and  incompatible  with  the  possession  and  use 
of  the  easement  by  him.*  '  In  accordance  with  these  rules,  the  obstruc- 
tion of  a  way  by  the  erection  of  a  gate  thereon,  which  may  be  opened 
and  shut  at  pleasure,  is  not  such  an  obstruction  as  will  operate  to 
extinguish  the  claimant's  right  of  way,  however  long  it  may  have 
been  continued ;  *  and  the  inclosure  of  the  way  by  the  owner  of  the 
servient  tenement  does  not  constitute  an  adverse  possession  tinlees 
it  is  inconsistent  with  the  right  which  is  sought  to  be  extinguished.* 
The  denial  of  the  right  to  an  easement,  coupled  with  acts  on  the  part 
of  the  declarant  in  furtherance  of  and  conformity  to  the  denial,  is 
admissible  in  proof  of  adverse  possession.*  Where  an  easement  by 
grant  is  not  used  by  the  owner,  it  has  been  held  that  the  adverse  claim 
must  be  brought  to  his  knowledge.*  In  general,  the  elements  essential 
to  adverse  possession  sufficient  to  extinguish  an  easement  are  very 
similar  to  those  involved  in  the  acquisition  of  an  easement  by 
prescription.* 

68.  Abandonment  Generally. — ^An  easement  may  be  abandoned  by 
unequivocal  acts  showing  a  clear  intention  to  abandon  and  terminate 
the  right,  or  it  may  be  done  by  acta  in  pais  without  deed  or  other 
writing.'  The  intention  to  abandon  is  the  material  question,  and  it 
may  be  proved  by  an  infinite  variety  of  acts.    It  is  a  question  of  fact 

9  A.  8.  R.  581,  1  L.R.A.  213;  Orr  v.       Note:  14  A.  S.  R.  556. 

O'Brien,  77  la.  253,  42  N.  W.  183, 14       1.  Dill  v.  Camden  Board  of  Educa- 

A.  S.  R.  277  and  note;  Hook  v.  Joyce,  tion,  47  N.  J.  Eq.  421,  20  Atl.  739,  10 

94  Ky.  450,  22  S.  W.  651,  21  L.R.A.   L.R.A.  276. 

96;  Adams  v.  Hodgkins,  109  Me.  361,       Note:  22  L.R.A.(N.S.)  890. 

84  AU.  530,  42  L.R.A.(N.S.)  741  and       2.  BarnweU  v.  Magrath,  1  McMnl.  L. 

note;  DiJI  v.  Camden  Board  of  Educa-    (S.  C.)  174,  36  Am.  Dec.  254. 

tion,  47  N.  J.  Eq.  421,  20  Atl.  739,  10       Notes:  100  Am.  Dec.  U8;  66  A.  S. 

L.R.A.  276;  SneU  v.  Levitt,  110  N.  Y.  R.  125. 

595,  18  N.  E.  370,  1  L.R.A.  414;  Lin-       3.  Bowen  V.  Team,  6  Rich.  L.  (S.  C.) 

deman  v.  Lindsey,  69  Pa.  St.  83,  8  298,  60  Am.  Dec.  127;  Pritchard  v. 

Am.  Rep.  219 ;  Bowen  v.  Team,  6  Rich.   Lewis,  125  Wis.  604,  104  N.  W.  989, 

L.  (S.  C.)  298, 60  Am.  Dec.  127;  Louis-  110  A.  S.  R.  873,  1  L.R.A.(N.S.)  565 

ville,  etc.,  R.  Co.  v.  Mossman,  90  Tenn.  and  note. 

157,  16  S.  W.  64,  25  A.  S.  R.  670;       4.  Adams  v.  Hodgkins,  109  Me.  361, 

Mason  v.  Horton,  67  Vt.  266,  31  AU.  84  Atl.  530,  42  L.R.A.(N.S.)  741. 

291.  48  A.  S.  R.  817.  5.  Welsh  v.  Taylor,  134  N.  T.  450, 

Notes:  18  L.R.A.  537;  22  L.R.A.  31  N.  E.  896, 18  L.R.A.  535. 
(N.S.)  890;  38  L.R.A.(N.S.)  39.  6.  See  supra,  par.  36  et  seq. 

See  as  to  these  elements  generally,       7.  Scott  v.  Moore,  98  Va.  668,  37 
Adverse  Possession,  vol.  1,  pp.  700-  S.  E.  342,  81  A.  S.  R.  749. 
705.  Notes:  113  A.  S.  R.  1071;  22  L.R.A. 

20.  Bennett  v.  Booth,  70  W.  Va.  264,    (N.S.)  882. 
73  S.  E.  909,  39  L.R.A.(N.S.)  618. 
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to  be  ascertained  from  all  the  circumstances  of  the  case ; '  and,  as  a 
rule,  no  one  case  can  be  authority  for  another.  Time  is  not  a  neces- 
sary element;  it  is  not  the  duration  of  the  nonuser,  but  the  nature  of 
the  acts  done  by  the  dominant  owner,  or  of  the  adverse  acts  acquiesced 
in  by  him,  and  the  intention  which  the  one  or  the  other  indicates,  that 
are  important,  and  a  cessation  of  use  for  a  term  less  than  the  prescrip- 
tive period,  accompanied  by  acts  clearly  indicating  an  intent  to 
abandon  the  right,  will  work  an  extinguishment  of  the  easement.* 
The  acts  claimed  to  constitute  the  abandonment  must  show  the 
destruction  of  the  right,  or  that  its  legitimate  use  has  been  rendered 
impossible  by  some  act  of  the  owner  thereof,  or  some  other  unequivo- 
cal act  showing  the  intention  permanently  to  abandon  and  to  give  up 
the  easement.*'  The  burden  of  proof  upon  this  issue  is  upon  the 
party  alleging  it,  and  it  must  be  established  by  evidence  clear  and 
unequovocal  of  acts  decisive  and  conclusive.**  A  mere  declaration 
of  an  intention  to  abandon  will  not  alone  be  sufficient ;  *'  but  in  con- 
nection with  other  facts  such  a  declaration  may  be  considered  as 
bearing  upon  the  question  whether  such  an  intention  existed.** 

69.  Acts  Inconsistent  with  Easement. — An  abandonment  of  an 
easement  will  be  presumed  where  the  owner  of  the  right  does,  or  per- 
mits to  be  done,  any  act  inconsistent  with  its  future  enjoyment.** 
For  example,  the  erection  by  the  dominant  owner  of  a  construction 
which  is  incompatible  with  the  exercise  of  the  easement,  is  evidence 
of  abandonment ;  **  but  such  an  intention  is  not  necessarily  disclosed 

8.  Gorton-Pew  Fiaheries  Co.  v.  Tol-  Rich.  L.  (S.  C.)  405,  57  Am.  Dec.  750. 
man,  210  Mass.  402,  97  N.  E.  54,  38  12.  Pierce  v.  Cloud,  42  Pa.  St.  102, 
L.R.A.(N.S.)  882;  Snell  v.  Levitt,  110   82  Am.  Dec.  496. 

N.  T.  595,  18  N.  E.  370,  1  L.R.A.414j  Notes:   18  L.R.A.  536;   22  L.R.A. 

Southern  Ry.  v.  HoweU,  89  S.  C.  391,  (N.S.)  882. 

71  S.  E,  972,  Ann.  Cas.  1913A  1070.  13.  Note:  22  L.R.A.(N.S.)  885. 

Notes:  18  L.R.A.  539;   42  L.R.A.  14.  Porter  v.   International   Bridge 

(N.S.)  741.  Co.,  200  N.  Y.  234,  93  N.  E.  716,  21 

9.  Snell  v.  Levitt,  110  N.  T.  595,  18  Ann.  Cas.  684  and  note;  Brown  v.  Ore- 
N.  E,  370,  1  L.R.A.  414;  Welsh  v.  gon  Short  Line  R.  Co.,  36  Utah,  257, 
Taylor,  134  N.  Y.  450,  31  N.  E.  896,  102  Pac.  740,  24  L.R.A.(N.S.)  86;  Ma- 
18  L.R.A.  535  and  note;  Scott  v.  Moore,  son  v.  Horton,  67  Vt.  266,  31  Atl.  291, 
98  Va.  668,  37  S.  E.  342,  81  A.  S.  R.  48  A.  S.  R.  817;  Oncy  v.  West  Buena 
749.  Vista  Land  Co.,  104  Va.  580,  52  S.  E. 

Notes:  40  Am.  Dec.  467;  113  A,  S.  343, 113  A.  S.  R.  1066,  2  L.R.A.(N.S.) 

B.    1071;    2    L.R.A.(N.S.)    832;    22  832. 

L.RA..(N.S.)    881;   42   L.R.A.(N.S.)  15.  Delahoussaye  v.  Judice,  13  La. 

741.  Ann.  587,  71  Am.  Dec.  521 ;  Taylor  v. 

10.  Porter  v.  International  Bridge  Hampton,  4  MeCord  L.  (S.  C.)  96,  17 
Co.,  200  N.  Y.  234,  93  N.  E.  716,  21  Am.  Dec.  710;  Brown  v.  Oregon  Short 
Ann.  Cas.  684.  line  R.  Co.,  36  Utah,  257,  102  Pac. 

11.  Adams  v.  Hodgkins,  109  Me.  740,  24  L.R.A.(N.S.)  86;  Rogers  v. 
361,  84  Atl.  530,  42  L.R.A.(N.S.)  741;  Stewart,  5  Vt.  215,  26  Am.  Dec.  296. 
Dyer  v.  Sanford,  9  Mete.  (Mass.)  395,  Note.:  22  L.R.A.(N.S.)  884. 

43  Am.  Dec.  399;  Elliott  v.  Rhett,  5 
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by  a  partial  encroachment,*'  or  by  a  temporary  obstruction  which 
may  be  readily  removed  when  it  is  desired  to  use  the  easement.** 
Where  the  dominant  owner  has  led  others  to  treat  the  servient  estate 
as  free  from  the  servitude,  he  will  not  be  permitted  to  resume  the 
easement,  where  it  cannot  be  done  without  doing  an  injustice  to  those 
who  have  acted  upon  his  apparent  abandonment  thereof.*'  Or  where 
the  dominant  owner,  knowing  thiit  the  servient  owner  is  erecting  a 
permanent  obstruction,  makes  no  complaint,  this  has  been  held  to 
be  evidence  of  an  estoppel  in  pais.*'  In  such  case,  however,  it  is 
essential  that  his  conduct  or  language  induced  the  action  of  the  ser- 
vient owner,  and  where  the  latter  acted  with  full  knowledge  of  the 
former's  rights  in  the  easement  he  cannot  claim  an  abandonment** 
It  haa  been  held  that  the  mere  neglect  of  the  dominant  owner  to  bring 
an  appropriate  action  to  remove  the  obstruction  is  not  in  itself  evi- 
dence of  abandonment.*  A  right  of  Way,  whether  acquired  by  grant 
or  prescription,  is  not  extinguished  by  the  habitual  use  by  its  owner 
of  another  way,  equally  convenient,  instead  of  it,  unless  there  is  inten- 
tional abandonment  of  the  former  way ;  *  but  the  use  of  a  substituted 
way  may  be  evidence  of  abandonment,  if  necessitated  by  a  denial  of 
the  use  of,  or  an  obstruction  of,  the  original  way.* 

70.  Change  of  Use  or  Misuser. — The  owner  of  the  dominant  tene- 
ment may  make  such  changes  in  the  use  and  condition  of  his  own 
estate  as,  in  fact,  to  renounce  the  easement  itself;  and  this  may  be 
relied  on  by  the  owner  of  the  servient  tenement  as  evidence  of  aban- 
donment.* If  the  dominant  tenement  is  so  altered  as  to  change  the 
nature  of  the  easement,  the  right  is  extinguished ;  •  but  the  alteration 
must  be  material,  and  not  of  a  trifling  character  only,  and  if  the  use 
is  the  same  in  substance  though  not  in  quality  the  easement  is  not 
destroyed.*    Where  a  right  to  ancient  lights  exists,  the  enlargement 


16.  Note:  22  L.R.A.(N.S.)  885.  1.  Rogers  v.  Stewart,  5  Vt.  215,  26 

17.  Welsh  V.  Taylor,  134  N.  Y.  450,  Am.  Dec.  296. 

31  N.  E.  896, 18  L.R  Jl.  535.  2.  Nichols  v.  Peck,  70  Conn.  439,  39 

Notes:    22    L.R.A.(N.S.)    884;    42  Atl.  803,  66  A.  S.  R,  122,  40  L.R.A. 

L.R.A.(N.S.)  741.  81;  Adams  v.  Hodgkins,  109  Me.  361, 

18.  Trimble  v.  King,  131  Ky.  1, 114  84  Atl.  530,  42  L.R.A.(N.S.)  741; 
S.  W.  317,  22  L.R.A.(N.S.)  880;  Snell  Scott  v.  Moore,  98  Va.  668,  37  S.  E. 
V.  Levitt,  110  N.  Y.  595, 18  N.  E.  370,  342,  81  A.  S.  R.  749. 


1  L.R.A.  414;  Mason  v.  Horton,  67  Vt 
266,  31  Atl.  291,  48  A.  S.  R.  817; 
Scott  V.  Moore,  98  Va.  668,  37  S.  E. 
342,  81  A.  S.  R.  749. 

Notes:   49  L.R.A.  506;   22  L.R.A. 
(N.S.)  882;42L.R.A.(N.S.)  744. 

19.  Trimble  v.  King,  131  Ky.  1, 114  L.R.A.(N.S.)  86. 
S.  W.  317,  22  L.R.A.(N.S.)  880  and      Note:  10  Eng.  Rtil.  Cas.  303. 

note.  6-  Luttrell's   Case,  4  Coke  86,   10 

20.  Note:  22  L.R.A.(N.S.)  8S6.  Eng.  Rul.  Cas.  294. 

814 


Note:  22  L.R.A. (N.S.J  883. 

3.  Note:  22  L.R.A.(N.S.)  884. 

4.  Dyer  v.  Sanford,  9  Mete.  (Mass.) 
S95,  43  Am.  Dec.  399. 

5.  Brown  v.  Oregon  Short  lane  R. 
Co.,  36  Utah,  257,  102  Pac.  740,  24 
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of  a  window  or  the  addition  of  new  windows  does  not,  it  seems,  destroy 
the  origined  easement.'  As  a  general  rule,  the  fact  tJiat  the  dominant 
owner  has  used  or  proposes  to  use  the  easement  in  a  manner  different 
from  that  allowed  by  the  deed  does  not  extinguish  the  right, — ^the 
remedy  of  the  servient  owner  in  such  a  case  being  by  action.^  If, 
however,  the  easement  is  unlawfully  enlarged  to  the  injury  of  the 
owner  of  the  servient  land,  it  has  been  held  to  be  lost  or  suspended 
during  the  continuance  of  the  misuser.*  And  where  the  dominant 
owner  participates  in  an  act  the  purpose  and  effect  of  which  are  to 
increase  the  burden  on  the  servient  estate,  it  has  been  ruled  that  he 
thereby  renounces  and  abandons  his  private  easement. ^^  On  the 
other  hand,  there  is  no  abandonment  of  the  original  easement  by 
the  fact  that,  for  convenience  of  either  the  dominant  or  servient  owner, 
there  is  a  mere  temporary  alteration.**  Under  the  rule  that  the 
burden  rests  upon  the  owner  of  the  easement  to  keep  it  in  proper  con- 
dition for  the  uses  for  which  it  was  granted,**  it  has  been  held  that 
a  failure  to  do  this  for  an  unreasonable  length  of  time  amounts  to  an 
abandonment  of  the  easement,  or,  at  least,  to  evidence  of  nonuser.*' 
Since  an  appurtenant  easement  cannot  exist  alone,**  it  is  extinguished 
if  severed  therefrom  by  an  attempted  reservation  upon  a  conveyance 
of  the  dominant  estate.*' 

71.  Completion  of  Purpose. — ^When  the  purpose,  reason,  and  neces- 
sity for  an  easement  cease,  within  the  intent  for  which  it  was  granted 
the  easement  is  extinguished.**  Hence  if  an  easement  is  not  granted 
for  all  purposes,  but  for  a  particular  use  only,  the  right  continues 
while  the  dominant  tenement  is  used  for  that  purpose,  and  ceases 
when  the  specified  user  ceases.*'  A  way  created  by  necessity  cannot 
endure  longer  than  the  cause  which  calls  it  into  being,  and  is  conse- 
quently extinguished  on  the  acquisition  of  another  mode  of  passage, 

7.  Tapling  v.  Jones,  11  H.  L.  Cas.  L.R.A.(N.S.)  1002. 

290,  20  C.  B.  N.  S.  1;  12  L.  T.  N.  S.  Note:  42  L.R.A.(N.Sr)  741. 

555, 13  W.  R.  617,  34  L.  J.  C.  PI.  342,  11.  Note:  22  L.R.A.(N.S.)  883. 

3  Eng.  Rul.  Cas.  1;  Aynsley  v.  Glover,  12.  See  supra,  par.  51. 

L:  R.  18  Eq.  544,  43  L.  J.  Ch.  777,  44  13.  Oney  v.  West  Bnena  Vista  Land 

L.  J.  Ch.  523,  L.  R.  10  Ch.  283,  31  Co.,  104  Va.  580,  52  S.  E.  343,  113  A. 

L.  T.  N.  S.  219,  23  W.  R.  147,  32  L.  T.  S.  R.  1066,  2  LJR.A.{N.S.)  832. 

N.  S.  345,  23  W.  R.  459,  3  Eng.  Rul.  Note:  14  Ann.  Cas.  1139. 

Cas.  JO.  14.  See  supra,  par.  58. 

Note :  46  Am.  Dec.  581.  15.  Caldwell  v.  Fulton,  31  Pa.  St. 

As  to  the  doctrine  of  ancient  lights  475,  72  Am.  Dec.  760;  Cadwalader  v. 

generally,  see  Adjoinino  Landownebs,  Bailey,  17  R.  I.  495,  23  Atl.  20,  14 

vol.  1,  p.  397  et  seq.  L.R.A.  300. 

8.  Note:  42  L.R.A.(N.S.)  743.  16.  Hahn  v.  Baker  Lodge  No.  47,  21 

9.  Norfleet  v.  Cromwell,  70  N.  C.  Ore.  30,  27  Pac.  166,  28  A.  S.  R.  723, 
634, 16  Am.  Rep.  787.  13  L.R.A.  158. 

10.  McKinney   v.    Pennsylvania   R.       17.  Grafton  v.  Moir,  130  N.  Y.  465, 
Co.,  222  Pa.  St.  48,  70  AtL  946,  21    29  N.  E.  974,  27  A.  S.  R.  533. 
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4  72  EASEMENTS  9  R.  C.  L. 

although  far  less  convenient.**  If  the  servient  tenement  is  destroyed, 
the  purpose  of  the  easement  may  be  such  that  the  right  itself  is  thereby 
extinguished.  Thus,  a  grant  of  such  a  right  of  way  over  the  stairs 
and  in  the  hall  of  a  building  as  may  be  necessary  to  the  proper  use 
and  occupancy  of  the  upper  story  thereof  does  not  create  an  ease- 
ment or  interest  in  the  soil,  but  a  right  which  is  extinguished  by  the 
destruction  of  the  building  without  the  fault  of  its  owner,  because 
the  reason  and  necessity  for  the  easement  thereby  ceases  within  the 
intent  for  which  it  was  granted.**  In  such  a  case,  since  the  easement 
is  destroyed  and  not  simply  suspended,  the  erection  of  a  new  structure 
does  not  re-create  the  right.**  If,  however,  the  easement  exists  not 
only  for  use  in  connection  with  a  building  on  the  servient  tenement 
but  al$o  as  a  right  in  the  land  itself  in  addition  thereto,  it  is  not 
extinguished  by  the  destruction  of  the  building,  and  upon  the  restora- 
tion or  reconstruction  thereof  the  easement  itself  is  restored  and 
revived,  even  though  there  was  no  obligation  on  the  servient  owner 
to  restore  the  building  by  means  of  which  the  right  was  enjoyed.* 
It  is  apparent  that  one  having  an  interest  in  land  cannot  grant  an 
easement  therein  for  a  purpose  which  will  extend  beyond  his  par- 
ticular estate,*  and  therefore  an  easement  granted  by  a  lessee  of  the 
servient  estate  ceases  with  the  expiration  of  the  estate  upon  which  it 
depends.* 

VII.  Remedies 

72.  In  General. — The  subject  of  remedies  here  considered  is  con- 
fined to  a  treatment  of  the  more  general  principles  relating  to  the 
enjoyment  of  an  easement  by  the  owner  thereof.  Since  all  rights 
of  property  remain  in  the  owner  of  the  fee  except  so  far  as  a  limita- 

18.  lide  V.  Hadley,  36  Ala.  627,  76  37  N.  E.  130,  46  A.  S.  R.  376;  Price 
Am.  Dec.  338;  Blum  v.  Weston,  102  v.  Dyer,  109  Mass.  374,  12  Am.  Rep. 
Cal.  362,  36  Pac.  778,  41  A.  S.  R.  188;  716;  Hoffman  v.  Kubn,  57  Miss.  746, 
Collins  V.  Prentice,  15  Conn.  39,  38  34  Am.  Rep.  491;  Heartt  v.  Kruger, 
Am.  Dec.  61;  Whitehouse  v.  Cum-  121  N.  Y.  386,  24  N.  E.  841,  18  A.  S. 
mings,  83  Me.  91,  21  Atl.  743,  23  A.  S.  R.  829,  9  L.R.A.  135;  Hahn  v.  Baker 
R.  756;  Adams  v.  Marshall,  138  Mass.  Lodge  No.  47,  21  Ore.  30,  27  Pac.  166, 
228,  52  Am.  Rep.  271;  Ann  Arbor  28  A.  S.  R.  723, 13  L.R.A.  158. 
Fruit  &  Vinegar  Co.  v.  Ann  Arbor  R.       Note:  10  Eng.  Rul.  Cas.  306. 

Co.,  136  Mich.  599,  99  N.  W.  869,  66  20.  Shiriey  v.  Crabb,  138  Ind.  200, 

L.R.A.  431;  Palmer  v.  Palmer,  150  N.  37  N.  E.  130,  46  A.  S.  R.  376;  Heartt 

T.  139,  44  N.  E.  966,  55  A.  S.  R.  653  v.  Kruger,  121  N.  Y.  386,  24  N.  E. 

and  note;  Alley  v.  Carleton,  29  Tex.  841, 18  A.  8.  R.  829,  9  L.RJi.  135. 

74,  94  Am.   Dec.  260;  Proudfoot  v.  1.  Hottell    v.    Farmers'    Protective 

Safifle,  62  W.  Va.  51,  57  S.  E.  256,  12  Ass'n,  25  Colo.  67,  53  Pac  327,  71  A. 

L.R.A.(N.S.)  482.  S.  R.  109. 

Notes:    8    L.R.A.    59;    Ann.    Cas.  2.  See  supra,  par.  16. 

1913C  1114;  10  Eng.  Rul.  Cas.  54.  3.  Newhoff  v.  Mayo,  48  N.  J.  Eq. 

19.  Shirley  v.  Crabb,  138  Ind.  200,  619,  23  Atl.  265,  27  A.  8.  R.  455. 
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tion  thereof  is  essential  to  secure  the  fair  enjoyment  of  the  easement 
granted/  his  remedies  for  a  misuser  or  encroachment  upon  his  rights 
are,  generally  speaking,  the  same  as  he  may  exercise  in  the  protection 
of  his  real  ^tate  generally.'  Unquestionably,  the  owner  of  an  ease- 
ment can  maintain  an  action  to  prevent  a  disturbance  of  his  eas& 
ment.*  And  while  the  owner  of  the  fee  may  make  a  reasonable  use  of 
an  easement  which  is  not  exclusive  under  the  terms  of  the  grant,' 
it  has  been  held  that  the  grant  of  a  way  is  exclusive  as  to  strangers, 
and  that  every  intrusion  into  the  enjoyment  of  an  exclusive  right 
subjects  the  wrongful  participant  to  an  action  by  the  owner  of  it* 
Accordingly,  the  owner  of  the  dominant  tenement  may  exclude 
strangers  from  the  use  of  the  easement  and  restrict  such  use  of  it  by 
the  owner  of  the  servient  tenement  as  is  inconsistent  with  the  enjoy- 
ment of  his  right.*  Presumptions  arising  in  connection  with  the 
creation  of  easements,  questions  relating  .to  the  admissibility  of  evi- 
dence and  the  burden  of  proof  in  establishing  the  existence  of  implied 
or  prescriptive  easements,  and  the  various  matters  which  are  questions 
of  fact  to  be  ascertained  by  the  jury,  have  been  included  in  the  con- 
sideration of  the  particular  topics  as  treated. 

73.  By  Whom  Action  Maintainable. — ^Any  person  in  actual  posses- 
sion of  the  premises  to  which  an  easement  is  appurtenant  may  main- 
tain an  action  for  an  obstruction  or  disturbance  of  the  enjoyment  of 
the  easement.  It  is  not  necessary  that  seisin  be  established.**  Accord- 
ingly, although  a  tenant  has  no  estate  in  the  land,  he  is  the  owner 
of  its  use  for  the  term  of  his  lease,  and  can  sue  for  any  injury  to  such 
use  resulting  from  an  obstruction  of  an  appurtenant  easement,**  even 
though  he  is  only  a  tenant  at  will  under  a  parol  lease;  *'  and  the  same 
is  true  of  a  tenant  for  life.**  Where  the  disturbance  is  of  such  a 
character  as  permanently  to  affect  the  inheritance,  the  lessor  or 
reversioner  also  is  entitled  to  bring  suit,  but  not  where  the  interference 

4.  See  supra,  par.  54.  L.  (S.  C.)  178,  55  Am.  Dec.  710;  Fer- 

5.  See  generally.  Pleading  and  other  goson  v.  Witaell,  5  Rich.  L.  (S.  C.) 
specific  subjects.  280,  57  Am.  Dec.  744. 

6.  Agne  v.  SUtsinger,  96  la.  181,  64  11.  Walker  v.  Clifford,  128  Ala.  67, 
N.  W.  836,  36  L.R.A.  701;  Beck  v.  29  So.  588,  86  A.  S.  R.  74;  Darnell  v. 
Heckman,  140  la.  351, 118  N.  W.  510,  Columbus  Show-Caae  Co.,  129  Ga.  62, 
132  A.  S.  R.  277;  Burnet  v.  Crane,  56  58  S.  E.  631,  121  A.  S.  R.  206,  13 
N.  J.  L.  285,  28  Atl.  591,  44  A.  S.  R.  L.R.A.(N.S.)  333;  Foley  v.  Wyeth,  2 
395.  Allen   (Mass.)  131,  79  Am.  Dec.  771 

7.  See  supra,  par.  54.  and  note;  Schmoele  v.  Beta,  212  Pa. 

8.  Williams  v.  Esling,  4  Pa.  St,  486,  St.  32,  61  Atl.  525, 108  A.  S.  R.  845. 
45  Am.  Dec.  710.  Note:  48  L.R.A.(N.S.)    387. 

9   Herman  v.  Roberts,  119  N.  Y.  37,      12.  Hamilton  v.  Dennison,  56  Conn. 
23  N.  E.  442, 16  A.  S.  R.  800,  7  L.R.A..  359,  15  Atl.  748,  1  L.R.A.  287. 
226  1^.  Pearce  v.  McClenaghan,  5  Rich. 

Note:  44  A.  S.  R.  397.  L.  (S.  C.)  178,  55  Am.  Dee.  710. 

10.  Pearce  v.  McClenaghan,  5  Rich. 
K.  0.  L.  Vol.  K.— 62.  817 
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is  but  temporary.**  The  fact  that  an  obstruction  of  a  continuing 
character  was  erected  before  a  conveyance  of  the  dominant  estate  was 
made,  does  not  deprive  the  grantee  of  his  right  to  maintain  an  action 
for  the  disturbance.  In  such  event  it  has  been  ruled  that  the  transfer 
carries  with  it  all  the  grantor's  rights  and  remedies,  regardless  of  the 
price  paid  for  the  land.^*  On  the  other  hand,  the  grantor  of  the 
dominant  lands  is  entitled  to  recover  damages  for  obstructions  to  the 
easement  suffered  while  he  was  entitled. to  its  use;  and  this  is  his 
right  notwithstanding  the  fact  that  he  may  have  conveyed  the  dom- 
inant tenement  at  the  time  of  suit  brought.*' 

74.  Pleading. — The  universal  rule  of  the  law  of  pleading  is,  that  a 
party  is  bound  to  state  and  to  give  notice  of  to  the  other  party  all  the 
material  facts  which  it  is  necessary  for  him  to  prove  in  case  they  are 
denied,  in  order  to  establish  tlie  right  or  claim  on  which  he  rehes, 
and  therefore  the  plaintiff's  title  to  the  easement  should  be  set  forth 
in  detail  in  his  declaration  or  bill.*'  If  a  right  of  way  is  claimed  by 
prescription,  it  must  be  described  by  definite  termini  and  route ;  *' 
but  the  claimant  need  not  specifically  aver  that  he  enjoys  by  prescrip- 
tion. It  is  sufficient  in  this  respect  if  the  complaint  shows  that  he 
has  enjoyed  the  open,  peaceful,  continuous,  and  as  to  the  owner  of 
the  soil,  adverse  use  of  easement  for  a  period  long  enough  to  have 
established  his  right.**  An  allegation  that  the  plaintiff  is  the  owner  of 
a  described  right  of  way  or  other  easement  over  the  defendant's  land, 
and  that  such  easement  is  appurtenant  to  the  plaintiff's  land,  is  an 
averment  of  an  ultimate  fact,  not  of  a  conclusion  of  law,  and  has  been 
held  to  be  a  sufficient  statement  of  the  title  to  be  established.**  It 
has  been  decided  that  an  allegation  of  the  possession  of  land  and  of 
a  right  of  way  over  an  adjoining  tract,  without  averring  that  the 
right  of  way  is  by  reason  of  the  possession,  is  suffici'ent  after  verdict 
where  a  way  appurtenant  is  proved,  although  the  better  course  is  to 
allege  the  way  to  be  by  reason  of  the  possession.*  Since  actual  posses- 
sion of  land  is  sufficient  to  maintain  an  action  for  disturbing  an  ease- 
ment appurtenant  thereto,  the  plaintiff  is  under  no  obligation  to  set 

14.  Walker  v.  Clifford,  128  Ala.  67,  18.  Crosier  v.  Brown,  66  W.  Va.  273, 
29  So.  588,  86  A.  S.  R.  74  and  note.  66  S.  E.  326,  25  L.R.A.(N.S.)  174. 

15.  Pappenheim  v.  Metropolitan  19.  Chollar-Potosi  Min.  Co.  v.  Ken- 
El.  R.  Co.,  128  N.  Y.  436,  28  N.  E.  518,  nedy,  3  Nev.  361,  93  Am.  Dec  409, 
26  A.  S.  R.  486,  13  L.R.A.  401.  overruled  on  another  point  by  Robin- 

16.  Alley  v.  Carleton,  29  Tex.  74,  94  son  ▼.  Imperial  Silver  Min.  Co.,  5 
Am.  Dec.  260.  Nev.  44. 

17.  Muscogee  Mfg.  Co.  v.  Eagle  &       See  supra,  par.  33,  as  to  the  reqni- 
Pheniz  MUls,  126  6a.  210,  54  S.  E.  sites  of  adverse  possession  generally. 
1028,  7  L.R.A.(N.S.)  1139;  French  v.       20.  Corea  v.  ffiguera,  153  Cal.  451, 
Marstin,  24  N.  H.  440,  57  Am.  Dec.  95  Pac.  882,  17  L.R.A.(N.S.)  1018. 
294;  Ferguson  v.  Witsell,  5  Rich.  L.       1.  Pearce  v.  McGenaghan,  5  Rich. 
(S.  C.)  280,  57  Am.  Dec.  744.  L.  (S.  C.)  178,  55  Am.  Deo.  710. 

See  generally,  Pleadikq. 
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out  the  quantum  of  interest  which  be  has  in  the  land.    If  seisin  aikl 
possession  are  alleged,  but  possession  only  is  proved,  it  is  enough.' 

75.  Actions  at  Law;  Damages. — ^Tbe  grantee  of  an  easement  may 
maintain  an  action  at  law  for  damages,  if  the  grantor,  or  those  claim- 
ing under  him,  obstruct  his  convenient  use  and  enjoyment  of  the 
right,*  or  if  the  interference  is  by  a  stranger.*  No  special  damage  or 
actual  pecuniary  loss  need  be  stated  or  proved;  the  obstruction  is  of 
itself  an  invasion  of  his  rights  of  property,  and  the  law  presumes  that 
he  sustains  some  damage  from  the  mere  infringement  of  his  right, 
and  enables  him  to  maintain  an  action,  whether  he  has  suffered  actual 
damage  or  not.'  In  such  case  it  is  often  necessary  for  the  owner  of 
the  easement  to  bring  an  action,  though  he  may  expect  to  recover 
nominal  damages  only,  for  the  purpose  of  vindicating  his  right,  and 
thereby  preventing  the  adverse  party  from  acquiring  a  right  by  long 
and  uninterrupted  use.'  Since  the  servient  owner  retains  the  fee,  it 
seems  clear  that,  for  the  purpose  of  vindicating  such  right,  trespass 
will  not  lie  against  him ; '  and  it  has  been  held  that  ejectment  is  not 
an  appropriate  remedy.^  In  some  jurisdictions  the  rule  has  been 
declared  that  an  action  on  the  case  is  the  proper  action  to  be  brought.' 
But  ejectment  by  the  owner  of  the  fee  of  a  public  street  will  lie  to' 
recover  possession  thereof,  subject  to  the  public  easement,  from  one 
who  has  placed  a  permanent  obstruction  thereon."  While  ordinarily 
a  request  to  remove  an  obstruction  is  not  a  condition  precedent  to  an 
action  against  the  servient  owner,  yet  if  he  was  not  the  original  creator 
of  the  disturbance,  an  action  will  not  lie  against  him  until  he  has  been 
requested  to  remove  the  cause  of  the  disturbance  which  is  on  his 

2.  Pearce  v.  McCIenaghan,  5  Rich,  also  Dauagbs,  toI.  8,  p.  425  et  seq. 
L.  (S.  C.)  178,  55  Am.  Dee.  710;  Fer-       7.  Note:  48  L.R.A.(N.S.)  378. 
guson  v.  Witsell,  5  Rich.  L.  (S.  C.)       8.  Lee  v.  Harris,  206  111.  428,  69 
280,  57  Am.  Dec.  744  and  note.  N.  E.  230,  99  A.  S.  R.  176;  Beatty  v. 

3.  Hamilton  t.  Dennison,  56  Conn.  Gregory,  17  la.  109,  85  Am.  Dec.  M6; 
359,  15  Atl.  748,  1  L.R.A.  287;  Pap-  United  States  Pipe-Line  Co.  v.  Dela- 
penheim  v.  Metropolitan  El.  R.  Co.,  ware,  L.  &  W.  R.  Co.,  62  N.  J.  L.  254, 
128  N.  Y.  436,  28  N.  E.  518,  26  A.  S.  41  Atl.  759,  42  L.R.A.  572. 

R.  486,  13  L.R.A.  401;  Lindeman  v.  Note:  100  A.  S.  R.  633. 

Lindsey,  69  Pa.  St.  93,  8  Am.  Rep.  See    generally,    Ejectment,    as   to 

219;  Alley  v.  Carleton,  29  Tex.  74,  94  when  that  remedy  will  lie. 

Am.  Dec.  260.  9.  Cole  v.  Sprawl,  35  Me.  161,  56 

Note:  85  Am.  Dec.  679.  Am.   Dec.   696;   Pemam  v.   Wead,  2 

4.  Lindeman  v.  Lindsey,  69  Pa.  St  (Mass.)  203,  3  Am.  Dec  43;  Kimball 
93,  8  Am.  Rep.  219.  v.  Cocheeho  R.  R.,  27  N.  H.  448,  59 

6.  Atkina    ▼.    Bordman,    2    Mete.  Am.  Dec.  387;  Watson  ▼.  Bioren,  1 

(Mass.)    457,  37   Am.   Dec.  100  and  Sorg.  &  R.  (Pa.)  227,  7  Am.  Dec.  617; 

note;  Tootle  v.  Clifton,  22  Ohio  St.  Lindeman  v.  Lindsey,  69  Pa.  St.  93,  8 

247,  10  Am.  Rep.  732;   Williams  v.  Am;  Rep.  219. 
Esling,  4  Pa.  St.  486,  45  Am.  Dec.  710.       10.  Thomas  v.  Hunt,  134  Mo.  392, 35 

6.  Atkins    v.    Bordman,    2    Mete.  S.  W.  581,  32  L.R.A.  857. 
(Mass.)  457,  37  Am.  Dec.  100.    See 
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land.**  In  general,  the  measure  of  damages  for  obstructing  an  ease- 
ment is  the  plaintiff's  injury  sustained  by  loss  of  the  use  of  the  ease- 
ment during  the  continuance  of  the  obstruction ;  **  but  if  there  are 
repeated  interferences  with  the  right,  punitive  or  exemplary  damages 
may  be  awarded.** 

76.  Suits  in  Equity. — It  is  settled  that  the  due  enjoyment  of  ease- 
ments will  be  protected  by  injunction  against  encroachments  or 
obstructions,  although  an  action  for  damages  would  lie  at  law.**  The 
fact  that  the  remedy  at  law  is  embarrassed,  or  doubtful,  or  difficult, 
or  less  full  and  complete  than  the  remedy  in  equity,  is  enough  to 
justify  resort  to  a  court  of  chancery.*'  And  as  in  cases  generally 
where  an  injunction  is  sought,  the  matter  of  granting  it  is  within 
the  sound  discretion  of  the  court.**  Where  the  obstructions  are  of 
a  permanent  or  continuing  nature,  and  the  damage  for  each  day's 
obstruction  is  insignificant,  the  remedy  of  successive  actions  at  law  for 
such  damages  is  inadequate,  and  equity  will  interpose  by  injunction, 
on  the  ground  that  the  injury  is  irreparable,*'  and,  in  certain  cases,  in 
order  also  to  prevent  a  multiplicity  of  suits.**  It  is  Ukewise  the  rule 
that  if  an  obstruction  is  continuous,  exclusive,  and  under  claim  of 


11.  EUiott  T.  Rhett,  5  Rich.  L.  (S. 

C.)  405,  57  Am.  Dec.  750. 

12.  Adams   v.  Marshall,  138   Mass. 
•  228,  52  Am.  Rep.  271;  Rogers  v.  Stew- 
art, 5  Vt.  215,  26  Am.  Dee.  296. 

IS.  WiUiams  v.  Esling,  4  Pa.  St.  486, 
45  Am.  Dec.  710. 

As  to  the  awarding  of  punitive  or 
exemplary  damages  generally,  see 
Damages,  vol.  8,  p.  579  et  seq. 

14.  Lide  v.  Hadley,  36  Ala.  627,  76 
Am.  Dec.  338;  Blake  v.  Boye,  38  Colo. 
55,  88  Pac.  470,  8  L.R.A.(N.S.)  418; 
Swift  &  Co.  V.  Coker,  83  Ga.  789, 10  S. 
E.  442,  20  A.  S.  R.  347;  Henry  v. 
Koch,  80  Ky.  391,  44  Am.  Rep.  484; 
Barrow  v.  Landry,  15  La.  Ann.  681,  77 
Am.  Dec.  199;  White  v.  Flannigan,  1 
Md.  525,  54  Am.  Dee.  668;  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  83 
Am.  Dec.  632;  Bailey  v.  Agawam  Nat. 
Bank,  190  Mass.  20,  76  N.  E.  449,  112 
A.  S.  R.  296,  3  L.R.A.(N.S.)  98;  Al- 
corn v.  Sadler,  71  Miss.  634, 14  So.  444, 
42  A.  S.  R.  484;  Robeson  v.  Pittenger, 
2  N.  J.  Eq.  57,  32  Am.  Dec.  412;  Wa- 
tertown  v.  Cowen,  4  Paige  (Ch.)  (N. 
Y.)  510,  27  Am.  Dec.  80  and  note; 
Shaw  V.  Proffitt,  57  Ore.  192, 109  Pac. 
584,  110  Pac.  1092,  Ann.  Cas.  1913A 
63;  Flaherty  v.  Fleming,  58  W.  Va. 
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669,  52  S.  E.  857,  3  LJl.A.(N.S.)  461; 
Aynsley  v.  Glover,  L.  R.  18  Eq.  544, 
43  K  J.  Ch.  777,  44  L.  J.  Ch.  523, 10 
L.  R.  Ch.  283,  31  L.  T.  N.  S.  219,  23 
W.  R.  147, 32  L.  T.  N.  S.  345, 23  W.  R. 
459,  3  Eng.  Rul.  Cas.  19. 

Notes:  85  Am.  Dec.  679;  82  A.  S. 
R.  674;  48  L.R.A.(N.S.)  388;  10  Eng. 
Rul.  Cas.  313. 

See  generally.  Injunctions,  as  to 
when  this  remedy  is  appropriate. 

16.  Lide  v.  Hadley,  36  Ala.  627,  76 
Am.  Dec.  338. 

16.  McBryde  v.  Sayre,  86  Ala.  458, 
5  So.  791,  3  L.R.A.  861  and  note;  Qay- 
nor  V.  Bauer,  144  Ala.  448,  39  So.  749, 
3  L.R.A.(N.S.)  1082;  Cherry  v.  Briz- 
zolara,  89  Ark.  309,  U6  S.  W.  668,  21 
L.R.A.(N.S.)  508;  Evertsen  v.  Ger- 
stenberg,  186  111.  344,  57  N.  E.  1051, 
51  L.R.A.  310. 

17.  Danielson  v.  Sykes,  157  Cal.  686, 
109  Pac.  87,  28  L.R.A.(N.S.)  1024; 
Carpenter  v.  Capital  Electric  Co.,  178 
lU.  29,  52  N.  E.  973,  69  A.  S.  R.  286, 
43  L.R.A.  645;  Schmoele  v.  Beta,  212 
Pa.  St.  32,  61  Atl.  525,  108  A.  S.  R. 
845. 

18.  Mendelson  v.  McCabe,  144  Cal. 
230,  77  Pac.  915, 103  A.  S.  R.  78. 

Note:  10  Eng.  Rul.  Cas.  314. 
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right,  so  that  it  will  eventually  destroy  the  easement  by  adverse  pos- 
session thereof,  an  injunction  will  be  granted  against  such  obstruction, 
although  substantial  damage  has  not  yet  been  caused  thereby. 
In  such  a  case  the  damage  will  be  substantial  when  the  adverse 
occupation  has  extinguished  the  right  of  way.  This  is  sufficient  to 
justify  the  injunction  to  prevent  the  continued  occupation,  which 
would  eventually  operate  to  take  a  right  in  real  property  from  the 
true  owner.**  The  remedy  by  injunction  may  be  successfully  invoked 
not  only  to  prevent  the  continuance  of  an  obstruction,  but  also  to 
restrain  a  threatened  interference,  if  the  plaintiff  shows  that  a  viola- 
tion of  his  rights  will  be  the  inevitable  result  of  the  proposed  action 
of  the  defendant.**  If  the  plaintiff's  right  to  the  easement  is  clear, 
it  is  not  necessary  that  it  be  first  established  at  law  before  equity  will 
grant  relief;  *  but  where  his  rights  are  disputed,  it  has  been  held  that 
no  injunction  will  be  granted  until  the  claim  has  been  thus  estab- 
lished.* It  is  no  defense  to  a  suit  for  an  injunction,  however,  that 
the  complainant  can  at  small  expense  construct  a  new  easement  over 
his  own  property  which  will  be  sufficient  for  his  purposes.' 

77.  Injunction. — ^The  court  will  grant  an  injunction  directing  the 
removal  of  an  obstruction  if  necessary  for  the  protection  of  an  ease- 
ment,* but  such  an  injunction,  it  seems,  will  be  issued  with  caution 
and  only  when  absolutely  necessary  to  effectuate  the  plaintiff's  right.* 
If,  however,  the  defendant  has  persisted,  after  notice,  or  after  suit 
brought,  or  pending  an  appeal  after  dismissal  of  the  suit  in  the  lower 
court,  in  erecting  a  materied  obstruction  to  the  injury  of  the  ease- 
ment, a  mandatory  injunction  will  be  granted  to  compel  a  restoration 
of  the  premises  to  their  former  condition,  even  though  the  cost  of 
doing  this  may  be  greater  than  the  injury  to  the  complainant.*  By 
statute  in  England  a  court  of  equity  in  its  discretion  may  either 

19.  Mendelson  v.  MoCabe,  144  Cal.  280,  72  Am.  Dec.  395;  Eelk  v.  Pear- 
230,  77  Pac.  915,  103  A.  S.  R.  78;  son,  L.  R.  6  Ch.  809,  24  L.  T.  N.  S. 
Danielson  v.  Sykes,  157  Cal.  686,  109  890,  19  W.  R.  655,  3  Eng.  Rul.  Cas. 
Pac.  87,  28  L.R.A.(N.S.)  1024.  48  and  note;  Krehl  v.  BurreU,  7  Ch.  D. 

20.  Note:  10  Eng.  Rul.  Cas.  312.  551,  47  L.  J.  Ch.  353,  38  L.  T.  N.  S. 

1.  Note:  10  Eng.  Rul.  Cas.  314.  407, 10  Eng,  Rnl.  Cas.  307  and  note, 

2.  Rhea  v.  Forsyth,  37  Pa.  St.  503,       5.  Note:  10  Eng.  Rul.  Cas.  314. 

78    Am.    Dee.    441 ;     McKinney    v.       6.  Ives  v.  Edison,  124  Mich.  402,  83 

Pennsylvania  R.  Co.,  222  Pa.  St.  48, 70  N.  W.  120,  83  A.  S.  R.  329,  50  L.R.A. 

Atl.  946,  21  L.R.A.(N.S.)  1002.  134;  Krehl  v.  BurreU,  7  Ch.  D,  551, 

Notes:  22  L.RJl.  543;  IQ  Eng.  Rul.  47  L.  J.  Ch.  353,  38  L,  T,  N.  S.  407, 

Cas,  314,  10  Eng,  Rul,  Cas.  307  and  note;  New- 

8,  Earl  v.  De  Hart,  12  N.  J.  Eq.  280,  son  v,  Pender,  27  Ch.  D.  43,  52  L.  T. 

72  Am.  Dec.  395.  N.  S.  9,  33  W.  B.  243,  3  Ei«,  RuL 

4.  Earl  t.  De  Hart,  12  N.  J.  Eq.  Cas.  57  and  note. 
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restrain  an  obstruction  by  injunction  or  award  damages  by  way  of 
complete  relief  for  the  infringement' 

7.  Aynsley  v.  Glover,  L.  R.  18  Bq.  N.  S.  890,  19  W.  R.  655,  3  ^ng.  Rul. 

544,  43  L.  J.  Ch.  777,  44  L.  J.  Gh.  523,  Cas.  48  and  note;  Erehl  v.  BnrreU;  7 

L.  R.  10  Ch,  283,  31  L.  T.  N.  S.  219,  Ch.  D.  551,  47  L.  J.  Ch.  353,  38  L.  T. 

23  W.  R.  147,  32  L.  T.  N.  S.  345,  23  N.  S.  407, 10  Eng.  RoL  Cas.  307  aod 

W.  R.  459,  3  Eng.  RuL  Cas.  19;  Kelk  note. 
V.  Pearson,  L.  B.  6  Ch.  809,  24  L.  T. 
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EJECTMENT 

I.  Introductobt 

II.  Essentials  to  Maintbnanos  or  Acrioir 
in.  Dbfensbs 
IV.  Pbocedubb 

v.  Rbcoveby  or  Mbsnb  Profits  autd  Damages  akd  Allowahob 

70B  ImpROVBMBNTS  AKD  TazES 


L  Introductory 

1.  Scope  of  Article 

2.  Defimtion,  Nature  and  Purpose  of  Ejectment 

3.  Origin  and  History 

4.  Statutory  Changes  in  Procedore 

n.  Essentials  to  Maintenance  of  Action 

Fob  What  Propebtt  Maiktaihabui 

5.  In  General 

6.  Buildings  or  Portions  Thereof  Apart  from  the  Sofl 

7.  Accretions,  Made  Lands,  Tide  Lands  and  Lands  uider  Water 

8.  Mining  Rights 

9.  Wharves  and  Piers 

10.  Bights  of  Way,  Streets,  Parks  and  Pablie  Squares 

11.  Property  Subject  to  Easement  or  Serritnde 

Title  and  Right  to  Pbbsbnt  PossBsssnr 

12.  In  General 

13.  When  Title  Must  Exist  in  Plaintiff  to  Support  Action 

14.  Necessity  for  Legal  Title 

15.  Paper  Title  Generally 

16.  Sufficiency  of  Particular  Muniments  of  Title 

17.  Title  from  Common  Source 

18.  Title  by  Estoppel 

19.  Title  by  Adverse  Possession 

20.  SufBeieney  of  Prior  PossessioD  as  against  Mere  Intmdeis  OeneraOy 

21.  Nature  and  Extent  of  Prior  Possession  Requisite  to  Support  Aetioo 

22.  Necessity  that  Plaintiff  Be  Entitled  to  Present  Possession 
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Ottsteb  OB  Disseisin  and  Possession  bt  DxAsdast 

23.  Necessity  for  Ouster  or  Disseisin  of  Plaintiff  by  Defendant 
24  What  Constitutes  Such  Ouster  or  Disseisin  Generdly 

25.  Invasion  of  Right  of  Possession  by  Projecting  Structures,  Oveifaead  Wires, 

Overhanging  Trees,  etc 

26.  Encroachments  on  Public  Highways,  Streets,  etc 

27.  Overflowing  Lands  by  Means  of  Dams 

28.  Wrongful  Taking  for  Public  Use 

29.  Entry  by  Corporations  upon  Lands  of  Private  Owners 

30.  Breach  of  Condition  Subsequent  in  Deed 

31.  Possession  by  Vendee  under  Executory  Contract  of  Sale 

32.  Retention  by  Tenant  after  Expiration  or  Forfeiture  of  Lease  or  by  Servant 

after  Termination  of  Employment 

33.  Demand  of  Possession  or  Notice  to  Quit  as  Prerequisite  to  Maintenance  ol 

Action 

34.  Necessity  for  and  Soffieiency  of  Possession  by  Defendant  . 

in.  Defenses 

35.  In  General 

36.  Invalidity  of  Patent  nnder  Which  Plaintiff  Claims 

37.  Outstanding  Title  in  Third  Person 

38.  Title  in  Defendant  Generally 

39.  Title  by  Adverse  Possession 

40.  Title  Acquired  by  Tenant  or  Quasi  Tenant 

41.  Title  Acquired  by  Defendant  Where  Both  Parties  Derive  Title  from  Com- 

mon Source 

42.  Equitable  Defenses  Qenerally 

43.  Equitable  Estoppel 

44.  Oral  Contract  for  Purchase  of  Land 

45.  Pendency  of  Action  as  Bar  to  Second  Action  on  After-acqnired  Titl* 

46.  Defenses  Available  in  Action  by  Purchaser  at  Execution  bale 

IV.  Procedure 

JtmsDicnoN,  Vbhux,  Aoobual  and  Liuitation  or  Actions 

47.  Jurisdiction  and  Venue 

48.  Accrual  and  Limitation  of  Action;  Effect  of  Laches 

Pabties 

49.  Right  to  Sue — ^Abatement  and  Survival 

50.  Joinder  of  Plaintiffs — ^Actions  by  Cotenants  , 

51.  Against  Whom  Action  Maintainable 

52.  Joinder  of  Defendants 

53.  Objections  for  Nonjoinder  or  Misjoinder  of  Parties 

54.  Bringing  in  Neeeesary  Parties  and  Substitution  of  Parties 

55.  Right  of  Landlord  to  Be  Let  in  to  Defend  Suit  against  Tenant 

56.  Manner  and  Effect  of  Allowing  Such  Interposition 
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Process,  Appb^banoe  ahd  Incii>)sntal  PBOCEBDnras 

57.  Service  of  Process  and  Appearance 

58.  Entry  into  Consent  Bule 

59.  Defense  Bond 

60.  Interposition  of  Equity  to  Preserve  Property  in  DisDote  PtndiBf  Aefion 

of  Ejectment 

Pleaoino 

61.  Form,  Requisites  and  SofBciency  of  Declaration,  Petition  m  Complaint 

Generally 

62.  Description  of  Property  Sought  to  Be  Recovered 

63.  Estate,  Interest  and  Title  of  Plaintiff 

64.  Right  to  Possession  and  Ouster;  Disseisin  or  Wrongful  Withholding  by 

Defendant 

65.  Disclaimer 

66.  Demurrer 

67.  Manner  and  Sufficient^  of  Pleading  Matters  of  Defense  GeneraDy 

68.  Statute  of  limitations 

69.  Estoppel 

70.  Equitable  Defenses  or  Grounds  for  Affirmative  Equitable  Relief 

71.  Manner  of  Pleading  Matters  of  Defense  Arising  Subsequent  to  Com- 

mencement of  Action 

72.  Replication  or  Reply 

73.  Abstract  of  Title  Relied  on  for  Recovery  or  Defense 

74.  Amended  and  Supplemental  Pleadings 

Proov 

75.  Necessity  for  Correspondence  between  All^ations  and  Proof 

76.  Burden  of  Proof 

77.  Presumptions 

78.  Admissibility  of  Evidence  Generally 

79.  Evidence  to  Identify  Land  in  Dispute 

80.  Evidence  as  to  Title  and  Right  to  Possession  Generally 

81.  Evidence  as  to  Common  Source  of  Title 

82.  Evidence  as  to  Prior  or  Adverse  Possession  and  Color  of  llt]« 

83.  Evidence  Impeaching  Muniments  of  Title  as  Void  or  Fraudulent 

84.  Weight  and  SufBciency  of  Evidence  to  Establish  or  Overcome  Prima  Faeaa 

Case  in  Favor  of  Plaintiff 

f 

Trui.  am>  Yebdiot 

85.  Noncompliance  with  Rule  of  Court  as  Affecting  Right  to  Heaiinf 

86.  Manner  of  Trial  and  Order  of  Proof 

87.  Province  of  Court  and  Jury  Generally 

88.  Direction  of  Verdict  or  Nonsuit 

89.  Instructions 

90.  Verdict  or  Findings  Generally 

91.  Joint  Verdict 

92.  Judgment  and  Enforcement  Thereof — Form  and  Requisites  «t  Judgment 

93.  Conclusiveness  of  Judgment  at  Common  Law 

94.  Conclusiveness  under  Modern  Practice 

95.  Operation  as  Bar  to  or  Estoppel  in  Subsequent  Action 

96.  Upon  Whom  Conclusive 

97.  Effect  of  Judgment  upon  Statute  of  Limitations 
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98.  Amending,  Vacating  or  Setting  Aside  Judgment 

99.  New  Trial  and  Review  on  Appeal 

100.  Enforcement  of  Judgment  Generally 

101.  Issuance  of  Writ  of  Possession 

102.  Who  May  Be  Dispossessed  under  Writ 

103.  Execution  of  Writ 

104.  Liability  of  Oflftcer  Executing  Writ — ^Right  to  Indemnity  Bond 

105.  Alias  and  Pluries  Writs 

106.  Prevention  of  or  Remedy  for  Wrongful  Dispossession 

107.  Remedy  Where  Possession  Retaken  from  Plaintiff 

V.  Recovery  of  Mesne  Profits  and  Damages  and  Allowance  for  Im- 
provements and  Taxes 

Rboovebt  or  Mesnb  Profits  and  Dauaobs 

108.  In  General 

109.  By  and  Against  Whom  Recoverable 

110.  For  What  Time  Recoverable   . 

111.  Measure  and  Elements  of  Recovery  in  General 

112.  Interest  on  Rental  Value  as  Damages 

113.  Damages  for  Waste,  etc. 

114.  Costs  of  Ejectment  Suit 

115.  Exemplary  Damages 

116.  Pleading 

117.  Judgment  in  Ejectment  as  Basis  for  Recovery  of  Mesne  Profits  and  Dam- 

ages 

118.  Defenses 

COUPENSATION  TOB  IhPROVEUBNTS  AND  ReIMBURSEKEKT  rOB  TaZBS  PaID 

119.  Right  to  Compensation  for  Improvements  Generally 

120.  Right  as  Dependent  upon  Good  Faith  of  Occupant 

121.  Necessity  for  Possession  under  Color  or  Claim  of  Title 

122.  Nature  and  Extent  of  Possession  Which  Will  Entitle  to  Compensation 

123.  Right  to  Compensation  as  Dependent  on  Nature  of  Improvements,  and 

When  Made 

124.  Measure  and  Extent  of  Recovery 

125.  Manner  of  Obtaining  Allowastee  of  Compensation — Pleading 

126.  Reimbursement  for  Taxes  Paid  by  Occupant 


I.  Intboductory 

1.  Scope  of  Article. — ^In  this  article  is  treated  the  subject  of  actions 
brought  for  the  recovery  of  specific  real  property  founded  on  the 
right  of  possession,  and  the  right  to  and  recovery  of  damages  for 
deprivation  of  possession,  without  regard  to  whether  such  proceed- 
ings are  according  to  common  law  or  statutory  forms.  It  includes 
the  definition,  nature  and  scope  of  the  remedy  in  general;  for  what 
property  and  for  what  invasion  of  possession  maintainable;  the  title 
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or  interest  requisite  to  sustain  the  action ;  defenses  to  the  action ;  tiie 
recovery  of  costs,  damages  and  mesne  profits,  and  the  allowance  for 
improvements;  the  procedure,  verdict  and  judgment;  the  enforcement 
of  judgment,  and  the  review  of  proceedings.  Except  for  purposes 
of  illustration,  matters  relative  to  ejectment  but  which  are  the  sub- 
ject of  separate  articles  are  left  for  treatment  therein,  as  for  in- 
stance the  recovery  of  real  property  by  writ  of  entry  or  forcible 
entry  and  detainer,*  the  recovery  of  damages  for  trespass,*  and  the 
recovery  of  particular  kinds  of  property,  or  by  holders  of  particular 
classes  of  interests  or  estates.*  So  also  the  nature  and  effect  of 
adverse,  possession  generally  is  treated  elsewhere,*  as  are  limitation 
of  actions,*  and  new  trial  as  a  matter  of  right  in  ejectment  cases.* 

2.  Definition,  Nature  and  Purpose  of  Ejectment. — ^In  a  general 
way  it  may  be  said  that  ejectment  is  a  form  of  action  in  which  the 
right  of  possession  to  corporeal  hereditaments  may  be  tried  and  the 
possession  obtained.''  As  defined  by  the  statutes  of  some  states,  it  is 
"an  action  to  recover  the  immediate  possession  of  real  property."  * 
At  common  law  ejectment  was  a  purely  possessory  action,*  and  even 
as  modified  by  statute,  and  though  based  upon  title,  it  is  still  essen- 
tially of  that  nature,**  and  is  confined  to  cases  where  the  claimant 
has  the  possessory  title ;  **  that  is  to  say,  a  right  of  entry  upon  the 

1.  See  Forcible  Entrt  and  De-  v.  Herbert,  Breese  (HI.)  354,  12  Am. 
TAiKEB.  Dee.  192;  Peters  y.  Allison,  1  B.  Mon. 

2.  See  Damages,  vol,  8,  p.  479  et  (Ky.)  232,  36  Am.  Dee.  574;  Thomas 
seq.;  Trespass.  v.  Hunt,  134  Mo.  392,  35  S.  W.  581,  32 

3.  See  COTENANCT,  vol.  7,  p.  897;  L.R.A.  857;  Wells  v.  Steckelberg,  52 
Executors  and  Administrators;  Neb.  597,  72  N.  W.  865,  66  A.  S.  R. 
Landlord  and  Tenant;  Mortgages;  529;  Den  v.  Snowfaill,  13  N.  J.  L.  23, 
Remainders;  Reversions;  Trusts;  22  Am.  Dec.  496;  Den  v,  Dummer,  20 
Vendor  and  Purchaser,  and  other  N.  J.  L.  86,  40  Am.  Dec.  213;  Bergere 
specific  titles.  v.  Chaves,  14  N.  M.  352,  93  Pac.  762, 

4.  See  Adverse  Possession,  vol.  1,  51  L.R.A.(N.S.)  50;  Van  Alen  v.  Ro- 
p.  682  et  seq.  gers,  1  Johns.  Cas.  (N.  Y.)  281, 1  Am. 

5.  See  Limitation  op  Actions.  Dec.  113;  Lyerly  v.  Wheeler,  33  N.  C. 

6.  See  New  Trial.  288, 53  Am.  Dec  414;  Cooper  v.  Smith, 

7.  Note:  116  A.  S.  R.  568.  9  Serg.  &  R.  (Pa.)  26,  11  Am.  Dec. 

8.  Butler  v.  Frontier  Tel.  Co.,  186  658;  Bamsdall  v.  Bradford  Gas  Co., 
N.  Y.  486,  79  N.  E.  716,  116  A.  S.  R.  225  Pa.  St.  338,  74  AU.  207,  26  L.R.A. 
563  and  note,  9  Ann.  Cas.  858,  11  (N.S.)  614;  Murphy  v.  Bolger,  60  Vt. 
L.R.A.(N.S.)  920.  723,  15  Atl.  365,  1  L.R.A.  309  and 

9.  Tennessee,  etc.,  R.  Co.  ▼.  East  note. 

Alabama  R.  Co.,  75  Ala.  516,  51  Am.       Notes:  116  A.  S.  R.  568;  1  L.R.A. 

Rep.475;Hooverv.  King,43  0re.  281,  309;  6  L.R.A.(N.S.)  711. 
72  Pac.  880,  99  A.  S.  R.  754,  65  L.RA.       11.  Fears  v.  Merrill,  9  Ark.  559,  50 

790.    And  see  infra,  par.  3.  Am.  Dec.  226 ;  San  Francisco  v.  Grote, 

10.  Fears  v.  Merrill,  9  Ark.  559,  50  (Gal.)   47  Pac.  938,  36  L.R.A.  502; 
Am.   Deo.   226   and  note;   Ritchie  v.  Wells  v.  Steckelberg,  52  Neb.  597,  72 
Johnson,  50  Ark.  551,  8  S.  W.  942,  7  N.  W,  865,  66  A.  S.  R.  529  and  note. 
A.  S.  R.  118;  San  Francisco  v,  Grote,       Note:  1  L.R.A.  309.    And  see  in> 
(Cal.)  47  Pac.  938,  36  L.R.A.  502;  Doe  fra,  par.  22. 
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lands."  To  support  it  four  things  are  necessary,  viz.,  title,  lease,  entry, 
and  ouster.**  At  a  very  early  date  resort  was  had,  in  Pennsylvania, 
to  the  action  of  ejectment  as  a  remedy  for  the  enforcement  of  equitable 
rights  in  respect  to  real  estate.  This  was  a  necessity,  as  has  been 
frequently  said,  growing  out  of  the  want  of  a  court  of  chancery,  or  the 
possession  by  the  common  law  courts  of  such  equitable  jurisdiction  as 
has  since  been  conferred  upon  them.**  Generally  speaking,  wherever 
chancery  would  execute  a  trust  or  decree  a  conveyance,  the  courts  of 
this  state,  by  the  instrumentahty  of  a  jury,  would  direct  a  recovery 
in  ejectment,**  and  it  has  been  held  that  the  common  law  remedy 
by  ejectment,  used  as  a  means  to  compel  specific  performance,  is  not 
taken  away  by  the  grant  of  equity  powers  to  the  court  of  common 
pleas.** 

3.  Origin  and  History. — Originally  the  action  of  ejectment  was 
designed  to  recover  only  damages  for  the  wrongful  ejectment  of  the 
plaintiff  from  the  possession  of  land  in  which  he  had  a  term  of  years,*^ 
but  in  time,  by  a  series  of  fictions,  it  became  a  favorite  possessory 
remedy  for  the  recovery  of  real  property,  and  took  the  place  of  the 
older  actions  for  that  purpose,**  and  in  later  years  the  action  has  been 
used  both  in  England  and  in  this  country,  not  merely  to  recover  the 
possession  of  lands,  but  to  settle  the  title  and  establish  the  right  of 
property,**  and  tiie  judgment  when  recovered  is,  as  between  the 


12.  San  Francisco  ▼.  Grote  (Cal.) 
47  Pac.  938,  36  L.R.A.  502. 

13.  Note:  1L.R.A.  309. 

14.  Cope  T.  Smith,  8  Serg.  &  R. 
(Pa.)  110,  11  Am.  Dee.  582;  Lewis  v. 
Lewis,  13  Pa.  St.  79,  53  Am.  Dec.  443; 
German-American  Title,  etc.,  Co.  v, 
Shallcross,  147  Pa.  St.  485, 23  Atl.  770, 
30  A.  S.  R.  751. 

li.  Strimpfler  v.  Roberts,  18  Pa.  St. 
283,' 57  Am.  Dec.  606;  Henry  v.  Raim- 
an,  25  Pa.  St.  354,  64  Am.  Dec.  703; 
Corson  v.  Mulvany,  49  Pa.  St.  88,  88 
Am.  Dec.  485  and  note;  Rife  v.  Geyer, 
59  Pa.  St.  393,  98  Am.  Dec.  351;  Ger- 
man-American Title,  etc.,  Co.  v.  Shall- 
cross, 147  Pa.  St.  485,  23  Atl.  770,  30 
A.  S.  R.  751;  McCoy  v.  Niblick,  221 
Pa.  St  123,  70  AU.  577,  30  L.R.A, 
(N.S.)  355.  And  see  Tyson  v.  Pass- 
more,  2  Pa.  St.  122,  44  Am.  Dec.  181; 
Dreisbach  v.  Serfass,  126  Pa.  St.  32, 17 
Atl.  513,  3  L.R.A.  836. 

16.  Carson  v.  Mvdvany,  49  Pa.  St. 
88,  88  Am.  Dec.  485. 

17.  Armstrong  v.  St.  Lonis,  69  Mo. 
309,  33  Am.  Rep.  499;  Den  v.  Morris, 
7  N.  J.  L.  6, 11  Am.  Dec.  508;  French 


V.  Robb,  67  N.  J.  L.  260,  51  Atl.  509, 
91  A.  S.  R.  433, 57  L.R.A.  956;  Black- 
more  V.  Gregg,  10  Watts  (Pa.)  222,  36 
Am.  Dec.  171;  Murphy  v.  Bolger,  60 
Vt.  723, 15  AU.  365, 1  L.R.A.  309  and 
note. 
Note:  6  L.R.A.(N.S.)  711. 

18.  Fears  v.  Merrill,  9  Ark.  559,  50 
Am.  Dec.  226;  Armstrong  t.  St.  Louis, 
69  Mo.  309,  33  Am.  Rep.  499;  Walker 
V.  Walker,  63  N.  H.  321,  56  Am.  Rep. 
514;  Den  v.  Morris,  7  N.  J.  L.  6,  11 
Am.  Dec.  508;  French  v.  Robb,  67  N. 
J.  L.  260,  51  AU.  509,  91  A.  S.  R.  433, 
57  L.RA.  956. 

Note:  6  L.R.A.(N.S.)  711. 

19.  Godfrey  v.  Rowland,  17  Hawaii, 
577,  7  Ann.  Cas.  993 ;  Waring  v.  Abies, 
62  Miss.  263,  52  Am.  Rep.  186;  Vas- 
quez  V.  Ewing,  24  Mo.  31,  66  Am.  Dec. 
694;  Hunt  v.  Payne,  29  Vt.  172,  70 
Am.  Dec.  402;  Murphy  v.  Bolger,  60 
Vt.  723,  15  AU.  365,  1  L.R.A.  309; 
SartweU  v.  Sowles,  72  Vt  270,  48  AU. 
11,  82  A.  S.  R.  943. 

Notes:  116  A.  S.  R.  569:  6  L.R.A. 
(N.S.)  711. 
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parties,  conclusive  evidence  of  that  title.**  To  succeed  in  the  common 
law  action  of  ejectment  the  plaintiff  was  required  to  prove  a  lease  to 
himself  for  a  term  of  years,  made  by  a  lessor  entitled  to  the  possession 
and  on  the  land  when  the  lease  was  made,  his  entry  under  the  lease, 
and  ouster  by  the  defendant,^  and  to  comply  with  these  requirements 
it  was  formerly  the  practice  for  the  party  who  desired  to  recover  the 
possession  of  land  in  this  action  to  enter  upon  the  land  and  there 
execute  a  lease  to  some  friend  and  leave  him  in  actual  possession, 
where  he  remained  till  some  other  friend  (called  the  casual  ejector), 
or  the  prior  tenant,  came  and  turned  him  out'  For  this  injury  the 
tenant  brought  his  action  against  the  party  who  ousted  him.  If  this 
party  was  a  stranger,  he  was  bound,  under  a  rule  of  court,  to  give 
notice  to  the  tenant  in  possession  that  he  had  been  sued  and  would 
make  no  defense,  and  that  unless  the  tenant  in  possession  should 
defend  he  would  be  turned  out.  This  served  as  process  to  the  ten- 
ant in  possession,  who  then  appeared  and  defended  by  permission 
of  the  court,  and  became  the  real  defendant  in  the  suit.'  The  plain- 
tiff did  not  allege  title  in  his  declaration.  He  simply  alleged  that 
his  lessor  on  a  day  named  demised  to  him  the  premises  in  question, 
to  hold  for  a  specified  term  then  next  ensuing;  that  by  virtue  of  said 
demise  he  entered  into  said  premises  and  became  and  was  thereof 
possessed  for  the  said  term;  that  being  so  possessed,  the  defendant, 
at  a  time  specified,  and  before  the  expiration  of  his  term,  with  force 
and  arms  entered  and  ejected  him.*  Subsequently  a  change  was  made 
by  the  courts,  after  which  the  plaintiff  and  the  casual  ejector  were 
fictitious  persons.  The  tenant  in  possession,  as  rf  condition  of  being 
allowed  to  appear  and  defend,  was  required  to  enter  into  what  was 
called  the  consent  rule,  whereby  he  agreed  to  confess  the  lease,  entry, 
and  ouster,  and  to  plead  not  guilty.*  This  obviated  the  necessity  of 
proof  on  the  points  admitted,  and  left  the  parties  at  the  trial  at  that 
stage  of  the  proceedings  in  which  they  would  have  been  after  proving 
lease,  entry,  and  ouster.  But  the  form  of  the  declaration  continued 
to  be  the  same.* 

20.  Waring  V.  Abies,  62  Miss.  263, 52  Note":  6  L.R.A.(N.S.)  710. 

Am.  Rep.  186;  Hoover  v.  King,  43  Ore.  3.  Caperton  v.  Schmidt,  26  Cal.  479, 

281,  72  Pac.  880,  99  A.  S.  R.  754,  65  85  Am.  Dec,  187;  French  v.  Robb,  67 

L.R.A.  790;  Beach  v.  Beach,  14  Vt.  28,  N.  J.  L.  260,  51  AU.  509,  91  A.  S.  B. 

39  Am.  Dec.  204;  Hunt  v.  Payne,  29  433,  57  L.R.A.  956. 

Vt.  172,  70  Am.  Dec.  402.    See  infra,  Note:  6  L.R.A.(N.S.)  710. 

par.  94.  4.  Caperton  v.  Schmidt,  26  Cal.  479, 

1.  French  v.  Robb,  67  N.  J.  L.  260,  85  Am.  Dec.  187. 

51  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A.  5.  Caperton  v.  Schmidt,  26  Cal.  479, 
956.  85  Am.  Dec.  187;  Newman  V.  Foster,  3 

2.  Caperton  v.  Schmidt,  26  Cal.  479,  How.  (Miss.)  383,  34  Am.  Dec.  98. 
85  Am.  Dec.  187;  French  v.  Robb,  67       Note:  6  L.R.A.(N.S.)  710. 

N.  J.  L.  260,  51  Atl.  509,  91  A.  S.  R.  6.  Caperton  v.  Schmidt,  26  Cal.  479, 
433,  57  L.R.A.  956.  85  Am.  Dec.  187;  French  v.  Robb,  67 
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4v  Statutory  Changes  in  Procedure. — ^When  the  action  of  eject- 
ment was  brought  to  this  country  it  suffered  great  statutory  changes 
in  many  jurisdictions.'  In  some  states  the  place  of  the  old  action  of 
ejectment  was  taken  by  the  action  of  trespass  to  try  title,  by  means 
of  which  the  fictitious  proceeding  was  done  away  with,*  and  in  at  least 
one  jurisdiction  this  is  the  form  of  action  still  used  for  the  recovery  of 
real  property.*  In  others  the  fictitious  proceeding  has  been  abolished, 
but  the  action  is  still  called  ejectment ;  **  in  others,  again,  it  is  called 
an  action  in  the  nature  of  ejectment,  an  action  for  the  recovery  of  real 
property,**  or  ah  action  to  determine  adverse  claims  to  real  estate,** 
and  in  still  others  both  the  old  form  and  the  new  exist,  so  that  the  suit- 
or may  have  his  election  between  them.*'  The  statutes  regulating  the 
procedure  do  not  create  the  action  of  ejectment,  and  for  the  principles 
which  govern  it  resort  must  be  had  to  the  common  law,**  but  though 
the  technical  issue  remains  the  same  in  those  jurisdictions  in  which 
the  common  law  action  of  ejectrpent  has  been  modified  by  statute  or 
which  have  adopted  a  substitute  therefor,  yet  such  issue  is  now  usually 
presented  by  a  different  procedure.  The  real  claimant,  the  old  lessor, 
is  the  plaintiff,  and  his  complaint  is  that  the  defendant  wrongfully 
deprives  him  of  possession.  The  defendant  is  the  real  counter-claim- 
ant, and  if  he  means  to  defend  absolutely  he  pleads  not  guilty,  and 
by  that  plea  admits  a  possession  or  claim  of  title  which  should  exclude 
or  oust  the  plaintiff ;  while  if  he  means  to  defend  only  for  a  possession 

N.  J.  L.  260,  51  Ati.  5P9,  91  A.  S.  R.  note;  Hahl  v.  Sugo,  169  N.  Y.  109,  62 

433,  57  L.R.A.  956.  N.  E.  135,  88  A.  S.  R.  539,  61  L.R.A. 

7.  Note:  6  L.R.A.(N.S.)  711.  226;  Carr  v.  Mouzon,  93  S.  C.  161,  76 

8.  White    V.    St.    Guirons,    Minor  S.  E.  201,  Ann.  Gas.  1914C  731. 
(Ala.)  331,  12  Am.  Dec.  56;  Avent  v.  12.  Kenny  v.  McKenzie,  23   S.  D. 
Read,  2  Port.  (Ala.)  480,  27  Am.  Dec.  Ill,  120  N.  W.  781,  49  L.R.A.(N.S.) 
663;  Chapman  v.  Glassell,  13  Ala.  50,  775  and  note. 

48  Am.  Dec.  41;  Martin  v.  Branch  In  Louisiana  the  proceeding  to  re-, 
Bank,  15  Ala.  587,  50  Am.  Dec.  147;  cover  possession  of  land  is  known  as 
Lecatt  V.  Merchants'  Ins.  Co.,  16  Ala.  a  petitory  action.  Bedford  v.  Urqu- 
177,  50  Am.  Dec.  169;  Sumner  V.  Mur-  hart,  8  La.  234,  28  Am.  Dec.  137; 
phy,  2  Hill  (S.  C.)  488,  27  Am.  Dec.  Chewning  v.  Johnson,  5  La.  Ann.  678, 
397;  Gourdin  v.  Davis,  2  Rich.  L.  (S.  52  Am.  Dec.  610. 
C.)  481,  45  Am.  Dec.  745.  13.  Green  v.  Jordan,  83  Ala.  220,  3 

Note:  6  L.R.A.(N.S.)  711.  So.  513,  3  A.  S.  R.  711;  LouisvUle,  etc., 

9.  Duty  V.  Graham,  12  Tex.  427,  62  R.  Co.  v.  Massey,  136  Ala.  156,  33 
Am.  Dec.  534;  Grassmeyer  v.  Beeson,  So.  896,  96  A.  S.  R.  17;  Deas  v.  Sam- 
18  Tex.  753,  70  Am.  Dec.  309;  Boone  mons,  126  Ga.  431,  55  S.  E.  170,  7 
V.  Knox,  80  Tex.  642, 16  S.  W.  448,  26   Ann.  Cas.  1124. 

A.  S.  R.  767.  Note:  6  L.R.A.(N.S.)  711. 

Note:    6    L.R.A.(N.S.)    711.      See  14.  French  v.  Robb,  67  N.  J.  L.  260, 

Trespass.  51  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A. 

10.  Note:  6  L.R.A.(N.S.)  7;jl.  956;  Butler  v.  Frontier  Tel.  Co.,  186 

11.  Caperton  v.  Schmidt,  26  Cal.  N.  Y.  486,  79  N.  E.  716,  116  A.  S.  R. 
479,  85  Am.  Dec.  187;  Rowe  v.  Bee-  563  and  note,  9  Ann.  Cas.  858,  11 
kett,  30  Ind.  154,  95  Am.  Dec.  676  and  L.R.A.(N.S.)  920. 
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or  claim  of  title  which  does  not  exclude  the  plaintiff — e.  g.,  as  joint 
tenant  with  him — he  must  give  notice  with  his  plea  that  he  admits 
the  right  of  the  plaintiff  to  an  undivided  share  of  the  land,  and  denies 
actual  ouster.  Then  if,  at  the  trial,  on  the  simple  plea,  the  plaintiff 
shows  a  title  against  which  the  defendant's  exclusive  possession  or 
claim  would  be  wrongful,  or,  on  the  plea  and  notice,  he  shows  an 
actual  ouster  wrongful  in  view  of  his  admitted  right,  or  a  greater 
right  which  makes  the  defendant's  possession  a  wrongful  ouster,  the 
plaintiff  will  be  entitled  to  judgment;  otherwise  not.** 

II.  Essentials  to  Maintenancb  op  Action 

For  What  Property  Maintainable 

5.  In  General. — In  order  that  property  may  be  subject  to  eject- 
ment the  interest  sought  to  be  recovered  by  the  action  must  be  visible 
and  tangible,**  and  the  action  will  not  lie  for  anjrthing  for  which  no 
entry  can  be  made,  or  of  which  the  sheriff  cannot  deliver  possession 
on  execution.*^  It  is  one  of  the  general  rules  governing  the  main- 
tenance of  actions  of  ejectment  that  the  object  sued  for  must  be  a 
corporeal  hereditament,  and  that  the  action  will  not  lie  for  the 
recovery  of  an  incorporeal  hereditament,**  as,  for  instance,  for  an 

15.  French  v.  Robb,  67  N.  J.  L.  260,  (Cal.)  47  Pac.  938,  36  L.R.A.  502, 120 
51  AtL  509,  91  A.  S.  R.  433, 57  L.R.A.  Cal.  59,  52  Pae.  127,  65  A.  S.  R. 
956.  155,  41  L.RA..  335;  Ezzard  v.  Findley 

16.  San  Francisco  v.  Grote,  (Cal.)  Gold  Min.  Co.,  74  Ga.  520,  58  Am. 
47  Pac.  938,  36  L.R.A.  502;  Butler  v.  Rep.  445;  Waehstein  v.  Christopher, 
Frontier  Tel.  Co.,  186  N.  Y.  486,  79  128  Ga.  229,  57  S.  E.  511.  119  A.  S. 
N.  E.  716,  116  A.  S.  R.  563  and  note,  R.  381, 11  L.R^.(N.S.)  917  and  note; 
9  Ann.  Cas.  858, 11  L.R.A.(N.S.)  920.  Lee  v.  Harris,  206  lU.  428,  69  N.  E. 

17.  Tennessee  etc.,  R.  Co.  v.  East  230,  99  A.  S.  R.  176;  Beatty  v.  Greg- 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.  ory,  17  la.  109,  85  Am.  Dec.  546; 
Rep.  475;  San  Francisco  v.  Grote,  Rees  v.  Lawless,  Litt.  Sel.  Cas.  (Ky.) 
(Cal.)  47  Pac.  938,  36  L.R.A.  502;  184,  12  Am.  Dec.  295;  Canton  Co.  v. 
Lee  V.  Harris,  206  111.  428,  69  N.  E.  Baltimore,  106  Md.  69,  66  Att.  679, 
230,  99  A.  S.  R.  176;  Beatty  v.  Greg-  67  Atl.  274,  11  L.R.A.(N.S.)  129  and 
ory,  17  la.  109,  85  Am.  Dec.  546;  note;  Harrington  v.  Port  Huron,  86 
Anderson  v.  Acheson,  132  la.  744,  110  Mich.  46,  48  N.  W.  641,  13  L.R.A. 
N.  W.  335,  9  L.R.A.(N.S.)  217;  But-  664;  Parker  v.  West  Coast  Packing 
ler  V.  Frontier  Tel.  Co.,  186  N.  Y.  486,  Co.,  17  Ore.  510,  21  Pac.  822,  5  L.R.A. 
79  N.  E.  716,  116  A.  S.  R.  563  knd  61;  Coquille  MiU,  etc.,  Co.  v.  Johnson, 
note,  9  Ann.  Cas.  858,  11  L.R.A.  52  Ore.  547,  98  Pac.  132, 132  A.  S.  R. 
(N.S.)  920;  Hancock  V.  McAvoy,  151  716;  Union  Canal  Co.  v-  Young,  1 
Pa.  St.  460,  25  Atl.  47,  31  A.  S.  R.  Whart.  (Pa.)  410,  30  Am.  Dec.  212; 
774,  18  L.R.A.  781.  .  Dark  v.  Johnston,  55  Pa.  St.  164,  93 

Notes:  116  A.  S,  R.  572,  573;  11  Am.  Dec.  732;  Hancock  v.  McAvoy, 

IfcR.A.(N.S.)   129.  151  Pa.  St.  460,  25  Atl.  47,  31  A.  S. 

18.  Louisville,  etc.,  B.  Co.  v.  Mas-  R.  774,  18  LJl.A.  781;  Murphy  v. 
iwy,  136  Ala.  156,  33  So.  896,  96  A.  Bolger,  60  Vt.  723,  15  Atl.  365,  1 
is.  R.  17:   San  Francisco  v.  Grote,  L.R.A.  309  and  note. 

831 


Digitized  by 


Google 


f  5  EJECTMENT  0  R.  C.  L. 

eajsement  or  servitude,**  or  for  a  mere  license,  or  right  of  use,  or 
privilege."  Nor  is  it  the  proper  remedy  for  the  recovery  of  a  fran- 
chise.* Dower  cannot  be  recovered,  in  an  action  of  ejectment,  until 
it  has  been  assigned.'  As  a  general  rule,  a  deed  to  a  cemetery  lot  is 
merely  a  grant  of  a  right  to  make  interments  in  the  lot  exclusive  of 
others  as  long  as  the  ground  continues  to  be  used  for  burial  purposes. 
Hence  it  is  held  that  under  such  circumstances  the  right  of  sepulture 
is  not  sufficient  to  maintain  an  action  of  ejectment.'  Where,  how- 
ever, the  property  sued  for  is  capable  of  physical  delivery,  it  has  been 
held  to  be  no  objection  that  it  may  be  an  incoi3)oreal  hereditament.* 
Thus,  for  instance,  while  the  grant  of  a  right  to  quarry  and  remove 
(tone  from  land  for  a  specific  purpose  passes  an  incorporeal  heredita- 
ment to  the  grantee,  such  right  is  an  interest  in  or  a  right  arising  out 
of  land,  and  as  such  constitutes  a  foundation  for  an  action  of  eject- 
ment.' Although  the  action  of  ejectment  has  been  shorn  of  the  many 
technicalities  which  formerly  surrounded  it,  it  has  remained  essen- 
tially a  real  action  as  distinguished  from  a  personal  action,  and  accord- 
ingly it  is  not  the  proper  action  for  the  recovery  of  chattels.*  Eject- 
Notes:  116  A.  S.  R.  573,  574;  1  LJI.A.  467;  Racine  v.  Crotsenberg,  61 
L.R.A.  309.  Wis.  481,  21  N.  W.  520,  50  Am.  Rep. 

19.  Tennessee,  etc.,  R.  Co.  v.  East   149;  Le  Blond  v.  Peshtigo,  140  Wis. 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.   604,  123  N.  W.  157,  25  L.R>A.(N.S.) 
Rep.  475;  Louisville,  etc.,  R.  Co.  v.   511. 
Massey,  136  Ala.  156,  33  So.  896,  96       Note:  116  A.  S.  R.  574. 
A.  S.  R.  17;  San  Francisco  v.  Calder-       20.  Stewart  v.  Garrett,  119  Ga.  386, 
wood,  31  Cal.  585,  91  Am.  Dec,  542;   46  S.  E.  427,  100  A.  S.  R.  179,  64 
San  Francisco  v.  Grote,  120  Cal.  59,   L.R.A.  99;  Coquille  Mill,  etc.,  Co.  v. 
52  Pac.  127,  65  A.  S.  R.  155,  41  L.R.A.   Johnson,  52  Ore.  547,  98  Pac.  132, 132 
335,  47  Pac.  938,  36  L.R.A.  502;  Ly-  A.  S.  R.  716;  BamsdaU  v.  Bradford 
man  v.  Suburban  R.  Co.,  190  111.  320,  Gas  Co.,  225  Pa.  St.  338,  74  AtL  207, 
60  N.  E.  515,  52  L.R.A.  645;  Lee  v.  26  L.R.A.(N.S.)  614  and  note. 
Harris,  206  lU.  428,  69  N.  E.  230,  99       Note:  116  A.  S.  R.  574. 
A.  S.  R.  176;  Canton  Co.  v.  Balti-       1.  Rees  v.  Lawless,  Litt.  Sel.  Cas. 
more,  106  Md.  69,  66  Atl.  679,  67  Atl.    (Ky.)  184,  12  Am.  Dec.  295  and  note. 
274,  11  L.R.A.(N.S.)    129  and  note;       Note:  116  A.  S.  R.  574.    See  gen- 
Harrington  V.  Port  Huron,  86  Mich,  erally  Franchises. 
46,  48  N.  W.  641,  13  L.R.A.  664  and       2.  Jackson    v.    Vanderheyden,    17 
note;  Lott  v.  Payne,  b2  Miss.  218,  33   Johns.  (N.  Y.)  167,  8  Am.  Dec.  378. 
So.  948,  100  A.  S.  R.  632;  Armstrong   See  generally  Doweb,  ante,  p.  608  et 
V.  St.  Louis,  69  Mo.  309,  33  Am.  Rep.   seq. 

499;   Union  Canal   Co.  v.  Yovmg,   1       3.' See  Ceueteries,  vol.  5,  pp.  245, 
Whart.  (Pa.)  410,  30  Am.  Dec.  212;  246. 

CaldweU  v.  Fulton,  31  Pa.  St.  475,  72       4.  Reynolds  v.  Cook,  83  Va,  817,  3 
Am.  Dec.  760.    And  see  Hancock  v.  S.  E.  710,  5  A.  S.  R.  317. 
McAvoy,  151  Pa.  St.  460,  25  Atl.  47,       Note:  116  A.  S;  R.  573,  574. 
31  A.  8.  R.  774  and  note,  18  L.R.A.      6.  Remolds  v.  Cook,  83  Va.  817,  S 
781  and  note;  Pittsburgh,  etc.,  Ry.  v.   S.  E.  710,  5  A.  S.  R.  317. 
Peet,  152  Pa.  St  488,  25  Atl.  612,  19       6.  Note:  116  A.  S.  R.  574. 
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ment  will,  however,  lie  for  the  recovery  of  a  fixture  since  it  is  an 
interest  in  the  land.'' 

6.  Buildings  or  Portions  Thereof  Apart  from  the  Soil. — ^Ejectment 
will  lie  for  the  recovery  of  a  house  apart  from  the  soil  on  which  it 
stands,^  or  even  for  a  portion  of  a  house,  as  for  instance  the  upper 
story  thereof,*  or  a  room  therein,**  or  for  a  "passage  room"  or  for  a 
part  of  a  house  designated  by  a  particular  name,  or  for  a  vestry.  But 
it  has  been  held  that  ejectment  will  not  lie  for  a  room  or  a  portion  of 
a  building  if  the  building  is  so  destroyed  as  to  lose  its  identity,  and  the 
possession  thereof  thus  be  incapable  of  deUvery  by  the  sheriff  upon  a 
writ  of  habere  facias.**  According  to  some  authorities,  the  right  to 
recover  by  ejectment,  or  other  similar  proceedings,  part  of  a  building 
depends  to  a  large  extent  upon  whether  the  interest  is  a  freehold  inter- 
est or  mere  easement.  Thus,  under  an  agreement  that  one  may  con- 
struct a  second  story  on  another  building  and  "have  and  own  said 
second  story"  for  his  use  perpetually,  it  has  been  held  that  no  right 
exists  to  recover  the  building  as  a  part  of  the  land,  since  under  the 
agreement  a  mere  right  to  use  is  granted  and  no  proprietary  interest 
in  the  corpus  of  the  land.**  It  has  been  held  that  the  property  in  a 
pew  in  a  church  partakes  of  the  character  of  real  estate  and  that  while 
the  house  remains  the  pewholder  may  maintain  ejectment  if  he  be 
disturbed  in  his  right.** 

7.  Accretions,  Made  Lands,  Tide  Lands  and  Lands  under  Water. — 
Ordinarily  accretions  become  a  part  and  parcel  of  the  land  against 
which  they  are  formed,**  and  are  recoverable  in  ejectment  proceed- 
ings in  the  same  manner  as  the  land  to  which  they  are  formed.*" 
Ejectment  is  maintainable  for  lands  under  water,**  but  in  order  for 

7.  Notes:    116   A.    S.   R.   574;   18  70  Am,  Dec.  422  and  note. 

L.R.A.  787.  14-  See  generally  Accretion,  vol.  1, 

See  generally  Fixtures.  p.  228. 

8.  GiUiam  v.  Bird,  30  N.  C.  280,  49  15.  Whiteside  v.  Norton,  205  Fed. 
Am.  Dec.  379.  5,  123  C.  C.  A.  313,  45  L.R.A.(N.S.) 

Note:  116  A.  S.  B.  575.  112;  Cobb  v.  LavaUe,  89  Dl.  331,  31 

9.  Thorn  v.  Wflson,  110  Ind.  325,  Am.  Rep.  91. 

11  N;  E.  230,  59  Am.  Rep.  209;  Ben-  Note:  116  A.  S.  R.  576. 

neck  V.  Cook,  110  Mo.  173,  19  S.  W.  16.  Lowndes  v.  Hnntington,  153  U. 

642,  33  A.  S.  R.  422;  Brady  v.  Kreug-  S.  1,  14  S.  Ct.  758,  38  U.  S.  (L.  ed.) 

er,  8  S.  D.  464,  66  N.  W.  1083,  59  A.  615;   Casey  v.  Inloes,  1  Gill    (Md.) 

8  R  771  430,  39   Am.  Dec.   658;   Scranton  v. 

Note:  116  A.  S.  R.  575.  Wheeler,  113  Mich.   565,  71   N.   W. 

10.  White  V.  White,  16  N.  J.  L.  202,  1091,  67  A.  S.  R.  484;  Philadelphia 
31  Am.  Dec.  232;  Maeck  v.  Naaon,  21  Brewing  Co.  v.  McOwen,  76  N.  J.  L. 
Vt.  115,  52  Am.  Dec.  41.  636,  73  Atl.  518, 131  A.  S.  R.  664, 16 

Note  •  116  A.  S.  R.  575.  Ann.  Cas.  648.    And  see  Ezzard  v. 

11.  Note:  116  A.  S.  R.  575.  Findley  Gold  Min.  Co.,  74  Ga.  520,  58 

12.  Thorn  v.  Wilson,  110  Ind.  325,  Am.  Rep.  445. 

11  N.  E.  230,  59  Am.  Rep.  209.  Notes:  116  A.  S.  B.  577;  1  L.R.A. 

18.  Barnard  v.  Whipple,  29  Vt  401,   309. 
R.  0.  L.  VoL  dL— 63.  833 
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the  action  to  lie,  the  lands  must  not  be  below  low-water  mark.*'  So, 
also,  ejectment  is  maintainable  for  tide  lands  subject  to  sudi  rights 
of  navigation  as  the  public  may  have  therein.**  Ejectment  is  not 
maintainable  to  recover  the  bed  of  a  lake,  even  though  the  plaintiff 
establishes  ownership  of  the  natural  shore.  The  title  to  land  under 
lakes  and  ponds  held  by  the  state  does  not  change  by  reason  of  the 
fact  that  such  lakes  or  ponds  are  artificially  filled  so  as  to  raise  the 
land  above  the  surface  of  the  water.*'  The  question  whether  a 
recovery,  is  allowable  in  such  cases  is  really  a  question  of  title.** 

8.  Mining  Rights. — It  is  well  established  that  an  action  of  eject- 
ment will  lie  to  recover  a  mine  or  a  mineral  interest  in  lands,  though 
another  has  the  surface,*  but  the  courts  have  drawn  a  clearly  defined 
distinction  between  agreements  which  create  a  lease  of  land  for 
mineral  purposes,  and  those  which  are  simply  a  license  giving  to  the 
licensee  authority  to  enter  and  operate  for  minerals,  oil,  gas,  etc.,* 
and  in  the  latter  class  of  cases  the  test  as  to  the  maintainability  of 
ejectment  by  the  licensee  has  usually  been  held  to  be  whether  the 
plaintiff  has  ever  entered  into  the  possession  of  his  rights  and  expended 
labor  or  money  in  connection  with  such  rights.'  Where  the  plaintiff 
has  80  entered  into  the  possession  of  such  mining  rights  he  may 
maintain  ejectment  for  their  recovery,*  but  until  he  has  entered  into 
such  possession  the  courts  are  disposed  to  withhold  the  right  to  main- 
tain the  action.'  Thus  it  has  been  held  that  ejectment  does  not  lie 
for  an  exclusive  right  to  bore  for  oil,  even  though  the  right  to  the  oil 

17.  Parker  v.  West  Coast  Packing  Beatty  v.  Gregory,  17  la.  109,  85  Am. 
Co.,  17  Ore.  510,  21  Pac.  822,  5  L.R.A.  Dee.  546;  Gordon  v.  Park,  202  Mo. 
61.  236,  100  S.  W.  621,  119  A.  S.  R.  802; 

Note:  116  A.  S.  R.  577.  BarnsdaU  v.  Bradford  Gas  Co.,  225 

18.  Mobile  Transp.  Co.  v.  Mobile,  Pa.  St.  338,  74  Atl.  207,  26  LJt.A. 
128  Ala.  335,  30  So.  645,  86  A.  S.  R.  (N.S.)  614  and  note;  WUson  v.  Tri- 
143,  64  L.R.A.  333,  overruled  on  an-  utnph  Consol.  Min.  Co.,  19  Utah  66, 
other  point  by  Mobile  Dry  Docks  Co.  56  Pac.  300,  75  A.  S.  R.  718.  See 
V.  Mobile,  146  Ala.  198,  40  So.  205,  generally  Mines. 

9  Ann.  Caa.  1229,  3  L.R.A.(N.S.)  822;  2.  BarnsdaU  v.  Bradford   Gas  Co., 

Scranton  v.  Wheeler,  113  Mich.  565,  225  Pa.  St.  338,  74  Atl.  207,  26  L.R.A. 

71  N.  W.  1091,  67  A.  S.  R.  484.    And  (N.S.)  614. 

see  Bass  v.  Ramos,  58  Fla.  161,  50  So.  3.  Note:  116  A.  S.  R.  577. 

945,  138  A.  S.  R.  105.  4.  Beatty  v.  Gregory,  17  la.  109,  85 

Note:  116  A.  S.  R.  577.  Am.  Dee.  546  and  note;  Anderson  v. 

19.  Illinois  Steel  Co.  v.  Bilot,  109  Acheson,  132  la.  744,  110  N.  W.  335, 
Wis.  418,  84  N.  W.  855,  85  N.  W.  402,  9  L.R.A.(N.S.)  217. 

83  A.  S.  R.  905.  Note:  116  A.  S.  R.  577. 

20.  Note:  116  A.  S.  R.  576.  5.  Beatty  v.  Gregory,  17  la.  109,  85 
1.  Williams  v.  Gibson,  84  Ala.  228,  Am.  Dee.  546  and  note;  BarnsdaU  v. 

4  So.  350,  5  A.  S.  R.  368;  Alabama  Bradford  Gas  Co.,  225  Pa.  St.  338,  74 

State  Land  Co.  v.  Thompson,  104  Ala.  Atl.   207,  26   L.R.A.(N.S.)    614  and 

570,  16  So.  440,  53  A.  S.  R.  80;  Mo-  note. 

ragne  v.  Doe,  143  Ala.  459,  39  So.  161,   Note :  116  A.  S.  E.  577. 

Ill  A.  S.  R.  52,  5  Ann.  Cas.  331; 
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is  giv«n  thereto  as  a  chattel  if  found  *  and  that  a  person  holding  the 
exclusive  privilege  to  prospect  and  mine  for  oil,  the  grantor  to  receive 
part  of  the  oil  mined,  cannot  maintain  ejectment  against  the  grantor 
if  he  has  never  been  in  possession,  since  the  right  is  a  mere  license. 
Under  the  peculiar  rights  given  to  the  discoverer  of  minerals  upon 
state  lands  by  the  laws  of  some  states,  the  person  who  obtains  the 
consent  from  the  commissioners  of  the  land  office  to  work  the  mine 
acquires  no  estate  in  the  lands,  but  a  mere  right  or  incorporeal  privilege 
to  take  out  the  mineral  and  retain  only  what  is  so  taken  out,  and 
hence  his  grantee  cannot  maintain  ejectment  against  a  person  in  pos- 
session of  such  lands.  The  grantee  in  a  deed  reserving  mining  rights 
below  the  surface,  but  providing  that  in  the  event  that  the  surface  be 
permanently  occupied  by  the  owner  of  the  reserved  mining  rights  he 
should  compensate  the  surface  owner  of  the  fee,  cannot  maintain 
ejectment  for  ground  reasonably  necessary  to  the  owner  of  the  mining 
rights  for  the  removal  of  the  ore,  since  the  use  of  such  ground  is  in  the 
nature  of  an  easement  which  is  appurtenant  to  the  mine.' 

9:  Wharves  and  Piers. — The  right  to  maintain  ejectment  for  the 
recovery  of  wharves  and  piers  has  been  allowed  in  cases  not  only  where 
the  state  was  the  plaintiff,  bilt  also  where  the  riparian  owner  was 
the  plaintiff,^  though  it  has  been  held  that  a  riparian  proprietor  can- 
not maintain  ejectment  for  that  portion  of  a  wharf,  constructed  on  his 
land,  which  extends  below  low-water  mark.*  The  right  which  the 
owner  of  land  bounded  by  navigable  waters  possesses  of  building  a 
wharf  out  to  such  a  depth  of  water  as  will  enable  ships  or  vessels  to 
touch  thereat,  and  receive  or  discharge  freight,  is  however,  according 
to  the  decisions  in  some  jurisdictions,  a  mere  incorporeal  heredittunent, 
and  the  possession  of  it  csmnot  be  recovered  from  a  usurper  by  an 
action  in  the  nature  of  ejectment.** 

10.  Rights  of  Way,  Streets,  Parks  and  Public  Squares. — While 
the  general  rule  is  that  an  action  of  ejectment  will  not  lie  for  the 
recovery  of  a  mere  right  of  way,  which  is  usually  considered  to  be 
nothing  more  than  an  easement,**  yet  rights  of  way  for  railroads 
constitute  an  exception  to  this  rule,  and  it  is  generally  held  that 
ejectment  is  maintainable  for  interference  with  the  possession  of  such 
rights  of  way.**  Lands  claimed  and  condemned  as  roadbed  and 
right  of  way  of  a  railroad  stand  in  a  different  category  from  that 

6.  Dark  v.  Johnston,  55  Pa.  St.  164,  Co.,  17  Or«.  510,  21  Pac.  822,  5  L.R.A. 
93  Am.  Dec.  732.  61. 

Note:  116  A,  S.  R.  577.  11.  Note:  116  A.  S.  R.  579.    See 

7.  Note:  116  A,  S.  R.  577,  578.  supra,  par.  5. 

8.  Notes:   116  A.   S.   R.  579;  18  12.  Tennessee,  etc,  R.  Co.  v.  East 
L.BA.  786.  Alabama  Ry.   Co.,   75   Ala.   516,   51 

9.  Cobom  ▼.  Ames,  52  Cal.  385,  28  Am.  Rep.  475. 

Am.  Rep.  634.  Note:  116  A.  S.  R.  579. 

10.  Parker  v.  West  Coast  Packing 
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of  ordinary  easements.  Over  them  is  acquired,  not  the  right  of  use 
to  be -enjoyed  in  common  with  the  public,  or  with  other  persons;  but 
the  right  and  use  are  exclusive,  and  no  one  else  has  any  right  of  way 
thereon.i*  The  right  of  a  municipality  which  possesses  the  fee  to 
the  streets  and  alleys  therein  to  maintain  an  action  of  ejectment 
against  one  who  has  entered  upon  or  occupied  any  portion  of  a  street 
or  alley  has  apparently  never  been  questioned,**  but  the  authorities 
are  in  conflict  upon  the  question  whether  the  action  will  lie  on  behalf 
of  a  municipality  for  the  possession  of  a  street  or  alley  the  fee  of 
which  does  not  reside  in  such  municipality.**  Where  the  fee  remains 
in  the  proprietor  of  the  abutting  property,  that  fact  has  been  thought, 
by  some  courts,  to  present  a  technical  objection  to  the  successful  prose- 
cution of  the  action,**  but  other  authorities,  and  these  are  beUeved  to 
preponderate,  uphold  the  right  of  the  municipality  to  maintain  eject- 
ment whether  it  owns  the  fee  or  not.*'  The  reasoning  on  which  some 
of  the  courts  maintaining  this  view  base  their  holding  is  that  the  right 
to  the  possession,  use  and  control  of  all  highways,  including  streets 
and  alleys,  rests  primarily  in  the  state  in  its  sovereign  capacity,  and 
the  state  having  vested  in  the  cities  and  villages  of  the  state  the  pos- 
session, use  and  control  of  their  respiective  streets  and  alleys,  the 
right  of  possession,  use  and  control  is  to  be  regarded  as  a  legal  and 
not  a  mere  equitable  right,  and  consequently  that  no  cause  or  reason 
exists  why  the  action  of  ejectment  may  not  be  maintained,  though 
the  city  or  village  has  not  the  legal  title  to  the  street  or  alley.**  So 
also  the  right  to  maintain  ejectment  for  land  dedicated  to  pubUc 
use,  as  in  the  case  of  parks,  public  squares,  market  grounds,  etc.,  has 
been  recognized  in  a  number  of  cases,*'  while  other  authorities  hold 

13.  Tennessee,  etc.,  R.  Co.  ▼.  East  Pac.  433,  52  Am.  Rep.  303;  San  Fran- 
Alabama  Ry.  Co.,  75  Ala.  516,  51  Am.  cisco  v.  Grote,  120  Cal.  59,  52  Pac.  127, 
Rep.  475;  Pittsburgh,  etc.,  Ry.  v.  Peet,  65  A.  S.  R.  155,  41  L.R.A.  335,  re- 
152  Pa.  St.  488,  25  Atl.  612, 19  L.R.A.  versing  47  Pac.  938,  36  hJRA.  502; 
467.  Lee  v.  Harris,  206  111.  428,  69  N.  E. 

14.  Lee  v.  Harris,  206  HI.  428,  69  230;  99  A.  S.  R.  176;  French  v.  Robb, 
N.  E.  230,  99  A.  S.  R.  176.  And  see  67  N.  J.  L.  260,  51  Atl.  509,  91  A.  S. 
Apalachieola  v.  Apalachicola  Land  Co.,  R.  433,  57  L.R.A.  956. 

9  Fla.  340,  79  Am.  Dec.  284.  Notes:  116  A.  S.  R.  580;  11  L.B.A. 

Notes:  116  A.  S.  R.  580;;  11  L.R.A.  (N.S.)  129-132. 

<N.S.)  132.  18.  Visalia  v.  Jacob,  65  Cal.  434,  4 

15.  Note:  116  A.  S.  R.  580.  Pac.  433,  52  Am.  Rep.  303;  Lee  v. 

16.  Lee  v.  Harris,  206  111.  428,  69  Harris,  206  111.  428,  69  N.  E.  230,  99 
N.  E.  230,  99  A.  S.  R.  176  (stating  A.  S.  R.  176. 

this  to  be  the  view  of  some  courts,  but  19.  Tennessee,  etc.,  R.  Co.  v.  East 

holding  to  the  contrary) ;  Bay  County  Alabama  R.  Co.,  75  Ala.  516,  51  Am, 

V.  Bradley,  39  Mich.  163,  33  Am.  Rep.  Rep.  475;  Den  v.  Dununer,  20  N.  J.  L. 

367;  Racine  v.  Crotsenberg,  61  Wis.  86,  40  Am.  Deo.  213;  Hoboken  M.  E. 

481,  21  N.  W.  520,  50  Am.  Rep.  149.  Church  ▼.  Hoboken,  33  N.  J.  L.  13,  97 

Notes:  116  A.  S.  R.  580;  11  L.R.A.  Am.  Dec.  696  and  note. 

(N.S.)  129.  Note:  11  L.B.A.(N.S.)  131. 

17.  Yisalia  ▼.  Jacob,  65  Cal.  434,  4 
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that  the  action  will  not  lie  for  an  incorporeal  right  or  easement  to 
use  land  as  a  public  park.** 

11.  Property  Subject  to  Easement  or  Servitude. — It  is  well  settled, 
as  a  general  rule,  that  an  action  of  ejectment  will  lie  by  the  owner 
of  the  fee  to  recover  land  subject  to  an  easement  or  servitude;  or,  as 
the  rule  is  sometimes  stated,  the  fact  that  the  defendant  in  an  action 
of  ejectment  has  an  easement,  or  right  in  the  nature  of  an  easement, 
in  the  land  sought  to  be  recovered,  does  not  bar  the  plain  tifif's  right 
of  recovery.'  Thus,  for  instance,  the  existence  of  a  private  right  of 
way  over  land  is  no  defense  to  an  action  of  ejectment  by  the  owner 
of  the  fee,*  as  such  right  of  way  does  not  justify  exclusive  possession 
by  the  party  to  whom  the  right  belongs.*  So  also  it  is  well  established 
that  the  owner  of -the  fee  may  maintain  ejectment  against  a  wrong- 
doer although  the  fee  is  burdened  by  a  public  easement  or  use.^ 
Thus  the  owner  of  land  taken  for  a  public  highway,  retaining  as  he 
does  his  exclusive  right  in  the  soil  for  every  purpose  of  use  or  profit 
not  inconsistent  with  the  public  easement,  may  maintain  ejectment 
for  any  exclusive  appropriation  thereof,*  and  an  abutting  lot  owner 
in  a  city  who  owns  the  fee  in  the  land  to  the  center  of  the  street, 
together  with  the  right  to  its  use,  subject  to  the  public  easement, 
has  such  an  interest  in  the  land  lying  between  his  lot  and  the  center 
of  the  street  as  will  entitle  him  to  maintain  ejectment  against  one 
who  ousts  him  of  such  use  and  possession.*    The  recovery  of  posses- 

20.  Canton   Co.  v.  Baltimore,  106  Weyler  v.  Gibson,  110  Md.  636,  73 

Md.  69,  66  AO.  679,  67  Atl.  274,  11  AU.  261,  17  Ann.  Gas.  731  and  note; 

L.R>A..(N.S.)  129  and  note.  Perley  v.   Chandler,  6  Mass.  454,  4 

1.  Note:  1  Ann.  Cas.  863.  Am.  Dec.  159;  Stackpole  t.  Healy,  16 

2.  Terre  Hante,  etc.,  R.  Co.  ▼.  Ro-  Mass.  33,  8  Am.  Dec.  121;  Thomas  v. 
del,  89  Ind.  128,  46  Am.  Rep.  164;  Hunt,  134  Mo.  392,  35  S.  W.  581,  32 
Lott  V.  Payne,  82  Miss.  218,  33  So.  L.R.A.  857;  Jackson  v.  Hathaway,  15 
948, 100  A.  S.  R.  632.  Johns.  (N.  Y.)  447,  8  Am.  Dec.  263; 

3.  Burnet  v.  Crane,  56  N.  J.  L.  285,  Whitbeck  v.  Cook,  15  Johns.  (N.  Y.) 
28  Atl.  591,  44  A.  S.  R.  395.  483,    8    Am.    Dec.    272;    Cooper    v, 

4.  Postal  Telegraph-Cable  Co.  v.  Smith,  9  Serg.  &  R.  (Pa.)  26,  11  Am. 
Eaton,  170  HI.  513,  49  N.  E.  363,  62  Dee.  658;  Pomeroy  v.  Mills,  3  Vt.  279, 
A.  S.  R.  390,  39  L.R.A.  722;  Terre  23  Am.  Dec.  207  and  note;  Gardiner 
Haute,  etc.,  R.  Co.  v.  Rodel,  89  Ind.  v.  Tisdale,  2  Wis.  153,  60  Am.  Dec.  407 
128,  46  Am.  Rep.  164;  Weyler  v.  Gib-  and  note;  Racine  v.  Crotsenberg,  61 
son,  110  Md.  636,  73  Atl.  261, 17  Ann.  ^jg,  431,  2I  N.  W.  520,  50  Am.  Rep. 
Cas.  731  and  note;  Bork  v.  United  149.  Le  Blond  v.  Peshtigo,  140  Wis. 
2ili77l^d2:'lh''l:S-Im!t  f''  123  N.  W.  157,  25  L.R.A.(N.S.) 

t^^;  p'^o'^JfrumTl'^V.  iif,t  ,Not^:  28  Am.  Dec.  304;  17  Am.. 

Am.  Dec.  207.  ^^as.  734.  „    „  „ 

Notes:  101  A.  8.  R.  117;  1  Ann.       «•  Terre  Haute,  etc.,  R.  Co.  v.  Ro- 

Cas.  863.  del,  89  Ind.  128,  46  Am.  Rep.  164; 

5.  Terre  Haute,  etc.,  R.  Co.  v.  Ro-  Smeberg  v.  Cunningham,  96  Mich.  378, 
del,  89  Ind.  128,  46  Am.  Rep.  164;  56  N.  W.  73,  35  A.  S.  R.  613;  French 
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sion  in  the  case  of  lands  thus  burdened  with  a  public  or  private  ease- 
ment or  servitude  must,  of  course,  be  subject  to  such  easement  or 
servitude.' 

Title  and  Right  to  Preterit  Possession 

12.  In  General. — In  order  to  recover  the  possession  of  lands  by 
means  of  an  action  of  ejectment,  the  plaintiff  must  have  either  a 
title  to  the  lands  with  a  present  right  of  continued  possession,  or 
mast  have  had  actual  bona  fide  possession  of  the  lands  with  a  right 
to  maintain  a  continued  possession  when  ousted  by  the  defendant,  and 
a  present  right  to  the  possession  when  the  action  was  begun,*  and  it 
is  a  well  established  principle  which  has  acquired  the  force  of  a 
maxim,  that  the  plaintiff  in  ejectment  must  recover,  if  at  all,  on  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  his  adver- 
sary's.*   His  title  must  either  be  in  itself  good  against  all  the  world, 

V.  Robb,  67  N.  J.  L.  260,  51  Atl.  509,  L.R.A.(N.S.)    1100;   Byrd  v.  BaUey, 

91  A.  S.  R.  433,  57  L.R.A.  956.  169  Ala.  452,  53  So.  773,  Ann.  Cas. 

Note:  1  Ann.  Cas.  864.  1912B  331;  Ford  v.  Harrison,  69  Ark. 

See  also  Highways.  205,  62  S.  W.  59,  86  A.  S.  R.  192  and 

7.  Postal  Telegraph  Cable  Co.  v.  note;  Dowdle  v.  Wheeler,  76  Ark.  529, 
Eaton,  170  HI.  513,  49  N.  E.  365,  62  89  S.  W.  1002,  113  A.  S.  R.  106;  Ca- 
A.  S.  R.  390,  39  L.R.A.  722;  Terre  hill  v.  CahUl,  75  Conn.  522,  54  AU. 
Haute,  etc.,  R.  Co.  v.  Rodel,  89  Ind.  201,  732,  60  L.R.A.  706;  Berlack  v. 
128,  46  Am.  Rep.  164;  Burnet  v.  Halle,  22  Fla.  236,  1  A.  S.  R.  185; 
Crane,  56  N.  J.  L.  285,  28  Atl.  591,  Florida  Finance  Co.  v.  Sheffield,  56 
44  A.  S.  R.  395;  Bork  v.  United  New  Fla.  285,  48  So.  42, 16  Ann.  Cas.  1142, 
Jersey  etc.,  R.  Co.,  70  N.  J.  L.  268,  23  L.R.A.(N.S.)  1102;  Bass  v.  Ramos, 
57  Atl.  412,  103  A.  S.  R.  808,  1  Ann.  58  Fla.  161,  50  So.  945,  138  A.  S.  R. 
Cas.  861,  64  L.R.A.  836.  105;    Doe   v.   Herbert,   Breese    (111.) 

Note:  101  A.  S.  R.  117.  354,  12  Am.  Dee.  192;  Hammond  v. 

8.  Bass  V.  Ramos,  58  Fla.  161,  50  Shepard,  186  III.  235,  57  N.  £.  867, 
So.  945,  138  A.  S.  R.  105;  Chewning  78  A.  S.  R.  274  and  note;  Krause  v. 
V.  Johnson,  5  La.  Ann.  678,  52  Am.  Nolte,  217  111.  298,  75  N.  E.  362,  3 
Dec.  610;  Casey  v.  Inloee,  1  Oill  Ann.  Cas.  1061 ;  Huntington  v.  Jewett, 
(Md.)  430,  39  Am.  Dec.  658  and  note;  25  la.  249,  95  Am.  Dec.  788;  Homer 
Kuite  V.  Lage,  152  Mich.  638,  116  N.  v.  Ellis,  75  Kan.  675,  90  Pac.  275,  121 
W.  467,  125  A.  S.  R.  421;  Cox  v.  Ar-  A.  S.  R.  446;  Coleman  ▼.  Talbot,  2 
nold,  129  Mo.  337,  31  S.  W.  592,  50  Bibb.  (Ky.)  129,  4  Am.  Dec.  687; 
A.  S.  R.  450;  Grant  v.  Hathaway,  215  Compton  v.  Mathews,  3  La.  128,  22 
Mo.  141,  114  S.  W.  609,  15  Ann.  Cas.  Am.  Dec.  167;  Fariey  v.  Frost-John- 
567;  Sartwell  v.  Sowles,  72  Vt.  270,  48  son  Lumber  Co.,  133  La.  497,  63  So. 
Atl.  11,82  A.  S.  R.  943;  Buggv.  Seay,  122,  L.R.A.  1915A  200;  Frazee  v. 
107  Va.  648,  60  S.  E.  89,  122  A.  S.  R.  Nelson,  179  Mass.  456,  61  N.  E.  40,  88 
877.  A.  S.  R.  391 ;  Greve  v.  Coffin,  14  Minn. 

Note:  7  Ann.  Cas.  1125.  345, 100  Am.  Dec.  229;  Minnesota  De- 

9.  Stiff  V.  Cobb,  126  Ala.  381,  28  bentnre  Co.  v.  Johnson,  94  Minn.  150, 
So.  402,  85  A.  S.  R.  38  and  note;  Mo-  102  N.  W.  381,  110  A.  S.  R.  354; 
bile  Dry-Docks  Co.  v.  Mobile,  146  Ala.  Reynolds  v.  Ingersoll,  11  Smedes  &  M. 
198,  40  So.  205,  9  Ann.  Cas.  1229,  3  (Miss.)  249,  49  Am.  Dec.  57;  Wolfe 
L.R.A.(N.S.)  822;  Dodge  v.  Irvington  v.  Doe,  13  Smedes  &  M.  (Miss.)  103, 
Land  Co.,  158  Ala.  91,  48  So.  383,  22  51  Am.  Dec.  147;  Griffin  v.  Sheffield, 
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or  good  against  the  defendant  by  estoppel,**  and  he  cannot  recover 
as  against  one  without  title  unless  he  prove  title  or  prior  possession.** 
Where  the  plaintiff  in  ejectment  rests  upon  a  right  by  descent  cast, 
he  must  prove  a  tortious  entry  and  expulsion  of  the  true  owner,  or 
that  the  entry  was  not  with  permission.** 

13.  When  Title  Must  Exist  in  Plaintiff  to  Support  Action.— It 
is  the  general  rule  that  to  entitle  the  plaintiff  in  ejectment  to  recover 
he  must  show  a  legal  title  in  himself  at  the  time  the  action  is  com- 
menced.*' He  must  recover,  if  at  all,  upon  the  state  of  his  title  as 
it  then  subsists,**  and  title  acquired  after  the  commencement  of  the 

38  Miss.  359,  77  Am.  Dec.  646;  Mack-  602;  20  A.  S.  R.  306-307;  16  L.R.A. 
lot  V.  DubrenU,  9  Mo.  477,  43  Am.  813;  18  LJl.A.  781. 
Dec.  550;  Cox  v.  Arnold,  129  Mo.  337,  10.  Wolfe  v.  Doe,  13  Smedes  M. 
31  8.  W.  592,  50  A.  S,  R.  450;  Bigler  (Miss.)  103,  51  Am.  Dec.  147;  Clarke 
V.  Baker,  39  Neb.  325,  58  N.  W.  1026,  v.  Diggs,  28  N.  C.  159,  44  Am.  Dec.  73 
24  L.R.A.  255;  Reams  v.  Sinclair,  88  and  note;  Rogers  ▼.  Garwood,  1  Swan 
Neb.  738,  130  N.  W.  562,  Ann.  Cas.  (Tenn.)  142,  55  Am.  Dec.  729  and 
1912B  989 ;  Jackson  v.  Goes,  13  Johns,  note.  And  see  Barrett  v.  Hinckley, 
(N.  Y.)  518,  7  Am.  Dec.  399;  Strother  124.111.  32,  14  N.  E.  863,  7  A.  S.  R. 
V.  Cathey,  5  N.  C.  162,  3  Am.  Dec.  331. 

683;  Clarke  t.  Diggs,  28  N.  C.  159,  44  Note:  18  L.R.A.  781-784.  See  in- 
Am.  Dee.  73 ;  Alexander  v.  Gibbon,  118   fra,  par.  18. 

N.  C.  796,  24  S.  E.  748,  54  A.  S.  R.  11.  Florida  Finance  Co.  ▼.  Sheffield, 
757;  Wicker  ▼.  Jones,  159  N.  C.  102,  56  Fla.  285,  48  So.  42,  16  Ann.  Cas. 
74  S.  E.  801,  Ann.  Cas.  1914B  1083,  1142,  23  L.R.A.(N.S.)  1102;  Bass  v. 
40  L.R.A.(N.S.)  69;  Pei-kins  v.  Dib-  Ramos,  58  Fla.  161,  50  So.  945,  1.38 
ble,  10  Ohio,  433,  36  Am.  Dec.  97;  A.  S.  R.  105;  Reynolds  v.  Ingersoll, 
Smith  y.  Hunt,  13  Ohio  260,  42  Am.  11  Smedes  &  M.  (Miss.)  249,  40  Am. 
Dec.  201;  Houser  v.  Lamont,  55  Pa.  Dec.  57;  Jooksoa  v.  Rowland,  6  Wend. 
St.  311,  93  Am.  Dec.  755;  Mobley  v.  (N.  Y.)  666,  22  Am.  Dec.  557.  And 
Bruner,  59  Pa.  St.  481,  98  Am.  Dec.  see  infra,  par.  20. 
360;  Johnson  V.Johnson,  27  S.  C.  309,  12.  Smith  v.  Bnrtis,  6  Johns.  (N. 
3  8.  E.  606, 13  A.  S.  R.  636;  WiUiams  Y.)  197,  5  Am.  Dec.  218. 
V.  Coal  Creek  Min.  etc.,  Co.,  115  13.  Green  v.  Jordan,  83  Ala.  220,  3 
Tenn.  578,  93  S.  W.  572, 112  A.  8.  R.  So.  513,  3  A.  S.  R.  711;  Fears  v.  Mer- 
878,  5  Ann.  Cas.  822,  6  L.R.A.  (N.S.)  rill,  9  Ark.  559,  50  Am.  Dec.  226;  Ly- 
710  and  note;  Cottrell  v.  Pickering,  32  man  v.  Suburban  R.  Co.,  190  111.  320, 
Utah  62,  88  Pac.  696, 10  L.R.A. (N.S.)  60  N.  E.  515,  52  L.R.A.  645;  Bay 
404;DeIanceyv.  Commercial  Trust  Co.,  County  v.  Bradley,  39  Mich.  163,  33 
51  Wash.  542,  99  Pac.  574,  130  A.  S.  Am.  Rep.  367;  Kuite  v.  Lage,  152 
R.  1112;  Hagan  v.  Holderby,  62  W.  Mich.  638,  116  N.  W.  467,  125  A.  S. 
Va.  106,  57  8.  E.  289,  125  A.  8.  R.  R.  421;  Laurissini  v.  Doe,  25  Miss. 
960;  Gardiner  v.  Tisdale,  2  Wis.  253,  177,  57  Am.  Dec.  200;  Tuttlc  v.  Jack- 
60  Am.  Dec.  407  and  note;  Slauson  v.  son,  6  Wend.  (N.  Y.)  213,  21  Am. 
Goodrich  Transp.  Co.,  99  Wis.  20,  74  Dec.  306. 
N.  W.  574,  40  L.R.A,  825;  Illinois  Note:  7  Ann.  Cas.  1125. 
Steel  Co.  V.  Bilot,  109  Wis.  418,  84  N.  14.  Deas  v.  Sammons,  126  Ga.  431, 
W.  855,  85  N.  W.  402,  83  A.  8.  R.  905.  55  S.  E.  170,  7  Ann.  Cas.  1124  and 
And  see  Benton  Land  Co.  v.  Zeitler,  note;  Johnson  v.  Johnson,  27  S.  C. 
182  Mo.  251,  81  8.  W.  193,  70  L.R.A.  309,  3  S.  E.  606, 13  A.  S.  R.  636. 
94.  Notes:  36  Am.  Dec  176;  7  Ann. 

Notes:  7  A.  8.  R.  341;  11  A.  8.  R.   Cas.  1125. 
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suit  or  the  date  of  the  demise  alleged  will  not  aupport  the  action.** 
As  title  in  the  plaintiff  at  the  time  a  suit  is  commenced  is  essential 
to  a  recovery,  one  who  has  sold  his  property  cannot  subsequently 
maintain  a  suit  in  ejectment  which  involves  the  title  to  the  prop- 
erty, as  the  privity  of  estate  upon  which  he  relies  for  a  recovery  is 
destroyed  by  the  sale.**  The  authorities  are  not  in  harmony  upon 
the  question  whether  the  plaintiff  in  ejectment  will  defeat  a  recov- 
ery by  a  conveyance  of  his  title  subsequent  to  the  commencement  of 
the  suit.  By  the  weight  of  authority  such  conveyance  does  not  defeat 
a  recovery,  as  it  cannot  affect  the  rights  of  the  defendant,  it  being 
a  pendente  lite  transaction,  and  the  suit  may  be,  and  properly  is  in 
many  jurisdictions,  prosecuted  to  judgment  in  the  name  of  the  orig- 
inal plaintiff.*'  In  some  jurisdictions,  however,  it  is  held  that  if  the 
plaintiff  conveys  his  title  or  interest  or  loses  it  subsequent  to  the 
commencement  of  the  action  he  cannot  recover.**  But  it  has  been 
held  that  if  the  plaintiff  has  title  at  the  time  the  suit  is  commenced, 
and  subsequently  thereto  divests  himself  of  it,  but  before  trial  invests 
himself  with  it  again,  a  recovery  will  not  be  defeated  for  the  reason 
that  for  a  period  intermediate  the  commencement  of  the  suit  and 
the  trial  he  had  no  title,  and  that  a  conveyance  of  the  property  in 
trust  by  the  plaintiff  before  trial  will  be  no  bar  to  recovery.  Where 
the  plaintiff  derives  his  title  through  a  sale  by  order  of  the  court,  the 
fact  that  the  court's  approval  of  the  sale  is  placed  on  record  subse- 
quent to  the  commencement  of  the  suit  by  fi  nunc  pro  tunc  order 
does  not  defeat  a  recovery,  as  such  order  relates  back  to  the  date  on 
which  the  sale  was  approved,  and  conveys  no  interest.  Likewise  if 
the  plaintiff  claims  title  through  a  judicial  sale  prior  to  the  com- 
mencement of  the  suit,  a  deed  made  subsequent  thereto  relates  back 
to  the  date  of  the  sale  and  will  support  the  action.** 

14.  Necessity  for  Legal  Title. — ^In  ftcoordance  with  the  rule  that 
courts  of  law  take  no  cognizance  of  equitable  estates,  and  deal  only 

15.  Oreen  ▼.  Jordan,  83  Ala.  220,  3  Uncle  Sam  Gold,  ete.,  Min.  Co.,  1  Nev. 
So.  513,  3  A.  S.  R.  711;  Deas  t.  Sam-  188,  00  Am.  Deo.  484. 

mons,  126  Ga.  431,  55  S.  E,  170,  7  Note:  7  Ann.  Cas.  1125. 

Ann.  Cas.  1124  and  note;  Lanrissini  ▼.  17.  Note:  7  Ann.  Cas.  1125.    And 

Doe,  25  Miss.  177,  57  Am.  Dec.  200;  see  Massie  v.  Long,  2  Ohio  287,  15 

Baber  v.  Henderson,  156  Mo.  566,  57  Am.  Dec.  547. 

S.  W.  719,  79  A.  S.  R.  540;  Van  Alen  18.  Burnett  v.   Lyman,  141   N.   C. 

V.  Rogers,  1  Johns.  Cas.  (N.  Y.)  281,  500,  54  S.  E.  412,  115  A.  S.  R.  691 

1  Am.  Dec.  113;  Gibson  v.  Rekarek,  25  (to  the  effect  that  in  an  action  to  re- 

S.  D.  281,  126  N.  W.  597,  Ann.  Cas.  cover  land  the  plaintiff  must  have  the 

1912B  944.  right  to  the  possession  not  only  at  the 

Note :  7  Ann.  Cas.  1125.  instituting  of  the  court  but  at  the  time 

16.  Hobby  v.  Bunch,  83  Ga.  1,  10  of  trial) ;  Mobley  v.  Bruner,  59  Pa.  St 
S.  E.  113,  20  A.  S.  R.  301  and  note;  481,  98  Am.  Dec.  360  and  note. 
Johnson  v.  Hardy,  43  Neb.  368,  61  Note:  7  Ann.  Cas.  1125. 

N.  W  624,  47  A.  S.  R.  765;  MaUett  v.       19.  Note:  7  Ann.  Cas.  1125. 
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with  legal  titles,^  it  is  well  established  that,  in  the  absence  of  stat- 
ute to  the  contrary,  the  plaintiff  in  an  action  of  ejectment,  or  a  statr- 
utory  action  in  the  nature  of  ejectment,  must,  wherever  the  action 
depends  upon  the  title  and  not  upon  some  relation  or  agreement 
between  the  parties,  affecting  the  right  of  possession,*  have  a  legal 
title  to  the  property  the  possession  of  which  is  sought  to  be  re- 
covered,* and  that  an  equitable  title  in  him  cannot  avail  as  a 
basis  of  recovery.*     The  l^al  title  is  all  that  is  in  issue  in  the 

20.  Green  t.  Jordan,  83  Ala.  220,  3  416,  5  Am.  Dec.   622;   Compton  v. 

So.  513,  3  A.  S.  R.  711;  Pitts  v.  Mc-  Mathews,  3  La.  128,  22  Am.  Dec.  167; 

Whorter,  3  Ga.  5,  46  Am.  Dec.  405;  Beall  v.  Harwood,  2  Har.  &  J.  (Md.) 

Reece  v.  Allen,  5  Gilman   (Bl.)   236,  167,  3  Am.  Dec.  532;  McKay  v.  Wil- 

48  Am.  Dee.  336;  Mills  v.  Graves,  38  liams,  67  Mich.  547,  35  N.  W.  159,  11 

HI.  455,  87  Am.  Dec.  314;  Dugan  v.  A.  S.R.  597  and  note;  Lanrissini  v. 

Gittings,  3  Gill.    (Md.)    138,  43  Am.  Doe,  25  Miss.  177,  57  Am.  Dec.  200; 

Dec.  306;  Smith  v.  Hunt,  13  Ohio  260,  Wells  v.  Steckelberg,  52  Neb.  597,  72 

42  Am.  Dec.  201;  Maples  v.  Tunis,  11  N.  W.  865,  66  A.  S.  R.  529  and  note; 

Humph.    (Tenn.)    108,  53  Am.   Dec.  Tillson  v.  HoUoway,  90  Neb.  481,  134 

779;  McGinnis  v.  CaldweU,  71  W.  Va.  N.  W.  232,  Ann.  Cas.  1913B  78;  Jack- 

375,  76  S.  E.  834,  43  L.R.A.(N.S.)  son  v.  Demont,  9  Johns  (N.  Y.)  55, 

630;    Parkison    v.    Bracken,    1    Pin.  6  Am.  Dec.  259:  Phyfe  v.  Riley,  15 

(Wis.)  174,  1  Burn.  18,  39  Am.  Dec.  Wend.  (N.  Y.)  248,  30  Am.  Dec.  55; 

296.  Swart  v.  Service,  21  Wend.  (N.  Y.) 

Note:  50  Am.  Dec.  156.  36,  34  Am.  Dec.  211;  Trimm  v.  Marsh, 

1.  Jackson  v.  Demont,  9  Johns.  (N.  54  N.  Y.  599, 13  Am.  Rep.  623;  Cron- 
Y.)  55,  6  Am.  Dec.  259;  Rogers  v.  er  v.  Cowdrey,  139  N.  Y.  471,  34  N. 
Cawood,  1  Swan  (Tenn.)  142,  55  Am.  E.  1061,  36  A.  8.  R.  716;  Blanchard 
Dec.  729.  v.  Blanchard,  25  N.  C.  105,  38  Am. 

Note:  18  L.R.A.  783.    And  see  in-  Dec.  710;  CHarke  v.  Diggs,  28  N.  C. 

fra,  par.  18.  159,  44  Am.  Dec.  73;  Smith  v.  Hunt, 

2.  Green  v.  Jordan,  83  Ala.  220,  3  13  Ohio  260,  42  Am.  Dec.  201 ;  Rogers 
So.  513,  3  A.  S.  R.  711;  Birmingham  v.  Cawood,  1  Swan  (Tenn.)  142,  55 
Building  &  Loan  Ass'n  v.  Boggs,  116  Am.  Dec.  729  and  note;  Pratt  v.  Phfl-  ■ 
Ala.  587,  22  So.  852,  67  A.  S.  R.  147;  lips,  1  Sneed  (Tenn.)  543,  60  Am. 
Smith  v.  Vincent,  15  Conn.  1,  38  Am.  Dec.  162  and  note ;  Beach  v.  Beach,  14 
Dec.  51  and  note;  Cahill  v.  Cahill,  75  Vt.  28,  39  Am.  Dec.  204;  Hunt  v. 
Conn.  522,  54  Atl.  201,  732,  60  L.R.A.  Payne,  29  Vt.  172,  70  Am.  Dec.  402; 
706;  Berlack  v.  Halle,  22  Fla.  236,  1  Barnard  v.  Whipple,  29  Vt.  401,  70 
A.  S.  R.  185;  Barrett  v.  Hinckley,  124  Am.  Dec.  422;  Sartwell  v.  Sowles,  72 
lU.  32,  14  N.  E.  863,  7  A.  S.  R.  331;  Vt.  270,  48  Atl.  11,  82  A.  S.  R.  943; 
Kirkpatrick  v.  Clark,  132  HI.  342,  24  Hagan  v.  Holderby,  62  W.  Va.  106, 
N.  E.  7,  22  A.  S.  R.  531,  8  L.R.A.  57  S.  E.  289,  125  A.  S.  R.  960;  Pere- 
511;  Sontag  v.  Bigelow,  142  111.  143,  les  v.  Gross,  126  Wis.  122,  105  N.  W. 
31  N.  E.  674,  16  L.R.A.  326;  Lim-  217,  110  A.  S.  R.  901. 

mertz  v.  Dorway,  175  lU.  508,  51  N.       Notes:   16  L.R.A.  813;   18   L.R.A. 

E.  809,  67  A.  S.  R.  232;  Lyman  v.  Su-  781. 

bnrban  R.  Co.,  190  lU.  320,  60  N.  E.       3.  Barrett  v.  Hinckley,  124  III.  32, 

515,  52  L.R.A.  645;  Krause  v.  Nolte,  14  N.  E.  863,  7  A.  S.  R.  331;  Sontag 

217  lU.  298,  75  N.  E.  362,  3  Ann.  Cas.  v.  Bigelow,  142  lU.  143,  31  N.  E.  674, 

1061;  Rowe  v.  Beckett,  30  Ind.  154,  16   L.R.A.   326;    Gilpin   v.   Davis,   2 

95  Am.  Dec.  676  and  note;  Hunting-  Bibb.    (Ky.)    416,  5  Am.   Dec.   622; 

ton  V.  Jewett,  25  la.  249,  95  Am.  Dee.  Dugan  v.  Gittings,  3  Gill  (Md.)  138,' 

788;  Gilpin  v.  Davis,  2  Bibb.   (Kv.)  43  Am.  Dec.  306;  Hammond  v.  Ridge- 
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i  14  EJECTMENT  9  R.  C.  L. 

action,*  and  such  legal  title,  when  ascertained,  whether  in  the  plaintiff 
or  in  the  defendant,  draws  to  it  the  judgment  of  the  court'  Even  in 
the  case  of  a  naked  trustee,  the  law  is  so  strenuous  for  the  legal  title 
that  it  enables  the  trustee  to  recover  in  ejectment  against  the  cestui  que 
trust.'  It  has  been  said,  however,  that  such  condition  of  things  may 
arise  in  the  trial  of  an  ejectment  suit  that  plaintiff  may  use  equitable 
estoppel  to  avoid  the  force  of,  or  preclude  defendant  from  the  benefit 
of,  a  given  conveyance.'  While  the  general  rule  as  to  the  necessity 
for  legal  title  in  the  plaintiff  is  as  just  stated,  yet  in  some  states,  by 
virtue  of  statutory  provisions,  a  plaintiff  may  now  recover  in  eject- 
ment upon  an  equitable  title,®  if  properly  pleaded  and  relied  upon.* 
It  is  expressly  provided  by  statute  in  some  states  that  the  certificate 
of  any  register  of  a  land  office  of  the  United  States  of  the  entry  or 
purchase  of  any  tract  of  land  within  his  district,  shall  be  deemed 
and  taken  to  be  evidence  of  title  in  the  party  who  made  such  entry 
or  purchase,  or  his  heirs  or  assigns,  and  shall  enable  such  party,  his 
heirs  or  assigns,  to  recover  the  possession  of  the  land,  described  in  such 
certificate,  in  an  action  of  ejectment,  unless  a  better  legal  and  para- 
mount title  be  exhibited  for  the  same.*"  And  in  other  states  it  is 
declared  by  statute  that  a  confirmation  by  the  recorder  of  land  titles 
shall  be  sufficient  to  maintain  the  action  of  ejectment  against  any  per- 

ly,  5  Har.  &  J.   (Md.)    245,  9  Am.  143,  64  L.R.A.  333  and  note,  overruled 

Dec.    522 ;    McKay    v.    Williams,    67  on  another  point  by  Mobile  Dry  Docks 

Mich.  547,  35  N.  W.  159,  11  A.  S.  R.  Co.  v.  MobUe,  146  Ala.  198, 40  So.  205, 

597  and  note;  Abies  v.  Webb,  186  Mo.  9  Ann.  Cas.  1229,  3  L.R.A.(N.S.)  822; 

233,  85  S.  W.  383,  105  A.  S.  R.  610;  Reece  v.  Allen,  5  Gihnan  (lU.)  236,  48 

Wolfe  V.  Doe,  13  Smedes  &  M.  (Miss.)  Am.  Dec.  336;  Kirkpatriok  v.  Clark, 

103,    51   Am.    Dec.    147;    Frische   v.  132  IlL  342,  24  N.  E.  71,  22  A.  S.  R. 

Xramer,  16  Ohio  125,  47  Am.  Dec  531,  8  LJt.A.  511;  Beach  v.  Beach,  14 

368;  Beach  v.  Beach,  14  Vt.  28,  39  Vt.  28,  39  Am.  Dec,  204. 

Am.  Dec.  204;  Ruffners  v.  Lewis,  7  7.  Tyler  v.  HalL  106  Mo.  313,  17 

Leigh   (Va.)   720,  30  Am,  Dec.  513;  S.  W,  319,  27  A.  S,  R.  337;  AWes  v. 

Parkison  v.  Bracken,  1  Pin,   (Wis,)  Webb,  186  Mo,  233,  85  S.  W.  383, 105 

174,  1  Bum,  18,  39  Am,  Dec  296.  A,  S,  R,  610, 

And  see  Benton  Land  Co.  v.  Zeitler,  8.  Walker  v.  Miller,  139  N.  C.  448, 

182  Mo.  251,  81  S,  W,  193,  70  L,RA.  52  S.  E,  125,  111  A,  S.  R.  805,  4  Ann. 

94.  Cas.  601,  1  L.R.A.(N.S.)  157  (citing 

Note:  18  L.R.A.  782.  Clark's  Code  N.  Car.  {  177),    And  see 

4.  Ford  V,  Harrison,  69  Ark.  203.  Taylor  v.  Danley,  83  Kan,  646,  112 

62  S.  W.  59,  86  A.  S.  R.  192;  Matt-  Pac  595,  21  Ann,  Cas.  1241. 

hews  V,  Nefsy,  13  Wyo,  458,  81  Pac.  Notes:  122  A.  8.  R.  21;  18  L.R.A. 

305,  110  A.  S.  R.  1020.  781-782, 

6.  Hardin  v.  Cheek,  48  N.  C.  135,  9.  Perry  v.  Hackney,  142  N  ,C,  368, 

64  Am.  Dec.  600;  Smith  v.  Hunt,  13  55  S.  E.  289, 115  A.  S.  R.  741,  9  Ann. 

Ohio  260,  42  Am.  Dec.  201.    And  see  Cas.  244.    As  to  equitable  ejectment, 

Potter  V.  Adams,  125  Mo.  118,  28  S.  see  infra,  par.  127. 

W.  490,  46  A,  S,  R.  478,  10.  Rogers  v.  Brent,  5  Oilman  (lU.) 

'■     6.  Mobile   Transp.    Co.    v.    Mobile,  573,  50  Am.  Dec.  422  (citing  section 

128  Ala.  335,  30  So.  645,  86  A.  S.  R.  4,  c  40,  111.  Rev.  St.). 
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son  not  having  a  better  title."  Ejectment  cannot,  however,  be  main- 
tained in  a  court  of  the  United  States  upon  an  incipient  equily  but  only 
upon  a  legal  title,  even  though  the  former  would  sustain  an  action 
under  statutes  of  the  state  in  which  the  federal  court  is  sitting.*' 
It  has  been  held  by  some  courts  that  in  ejectment  it  is  too  late  to 
raise  the  question  in  the  supreme  court  for  the  first  time  as  to  the 
right  of  the  beneficial  owner  to  maintain  the  action,  .at  least  with- 
out making  the  holder  of  the  legal  title  a  party.** 

15.  Paper  Title  Generally.— It  is  well  established  that  if  the  plain- 
tiff in  an  action  of  ejectment  or  in  the  nature  thereof  relies  on  a 
record  or  paper  title,  he  must  show  a  regular  chain  of  title_  from  the 
government,**  or  from  some  grantor  in  possession,*'  or  from  a  com- 
mon source  from  which  each  of  the  litigants  claims.**  No  length  of 
chain  or  paper  title  which  does  not  reach  the  sovereignty  of  the  soil 
is  sufficient  in  itself  to  constitute  prima  facie  evidence  of  title.  There 
must,  in  addition,  be  proof  that  satisfies  the  jury  that  at  least  one 
of  the  grantors  in  this  chain  of  deeds  had  been  in  possession  of  the 
premises,  where  the  chain  does  not  reach  back  to  the  sovereignty, 
before  the  defendant  in  possession  can  be  required  to  defend  his  pos- 
session.*' Of  course,  vwhere  one  proves  a  perfect  chain  of  paper  titie 
from  its  original  source,  no  proof  of  actual  possession  at  all  is  required. 
In  such  event  the  presumption  would  be  all  sufficient,  and  the  title 
would  be  a  complete  and  perfect  title.*'  But  when  this  is  not  done, 
a  title  prima  facie  is  shown  by  a  grant  from  someone  who  held  pos- 
session, or  by  such  grant  and  possession  under  it  by  the  grantee.** 

i     11.  Macklot  V.  Dubreufl,  9  Mo.  477,  Notes:   10  L.R.A.(N.S.)    404-407: 

43  Am.  Dec.  550,  22  L.R.A.(N.S.)  1101. 

12.  Note:  18  L.R.A.  781,  782.  16.  Bonstein    v.    Humes,    60    Ala. 

13.  Davidson  v.  Morrison,  86  Ky.  582,  31  Am.  Rep.  52;  Byrd  v,  BaUey, 
397,  5  S.  W.  871,  9  A.  S.  R.  295.  169  Ala.  452,  53  So.  773,  Ann.  Cas. 

14.  Byrd  v.  BaUey,  169  Ala.  452,  53  1912B  331 ;  Jackson  v.  Demont,  9 
So.  773,  Ann.  Cas.  1912B  331;  Lake  Johns  (N.  Y.)  55,  6  Am.  Dec.  259. 
V.  Hancock,  38  Fla.  53,  20  So.  811,  56  An'd  see  cases  cited  to  preceding  text. 
A.  S.  R,  159;  Florida  Finance  Co.  v.  16.  Byrd  v.  Bailey,  169  Ala.  452, 
Sheffield,  56  Fla.  285,  48  So.  42,  16  53  So.  773,  Ann.  Cas.  1912B  331; 
Ann.  Cas.  1142,  23  L.R.A.(N.S.)  Krause  v.  Nolle,  217  HI.  298,  75  N. 
1102;  Keeter  v.  Smith,  32  Ga.  445,  79  E.  362,  3  Ann.  Cas.  1061;  Bugg  v. 
Am.  Dec.  303;  Krause  v.  Nolte,  217  Seay,  107  Va.  648,  60  S.  E.  89,  122 
111.  298,  75  N.  E.  362,  3  Ann.  Cas.  A.  S.  R.  877;  Slauson  v.  Goodrich 
1061;  Plnmmer  v.  Lane,  4  Har.  &  Transp.  Co.,  99  Wis.  20,  74  N.  W. 
McH.  (Md.)  72,1  Am.  Dec.  395;  Pratt  574,  40  L.R.A.  825.  And  see  intra, 
V.  Phillips,  1  Sneed  (Tenn.)  543,  60  par.  17. 

Am.  Dec.  162;  Cottrell  v.  Pickering,  17.  Notes:  10  L.R.A.(N.S.)  406;  22 
32  Utah  62,  88  Pac.  696,  10  L.R.A.  L.R.A.(N.S.)  1101. 
(N.S.)  404  and  note;  Bugg  v.  Seay,  18.  Cottrell  v.  Pickering,  32  Utah 
107  Va.  648,  60  S.  E.  89, 122  A.  S.  R.  62,  88  Pac.  696,  10  L.R.A.(N.S.)  404. 
877;  Slauson  v.  Goodrich  Transp.  Co.,  19.  Dodge  v.  Irvington  Land  Co., 
99  Wis.  20,  74  N.  W.  574,  40  L.R.A.  158  Ala.  91,  48  So.  383,  22  L.R.A. 
825.  (N.S.)    1100    and   note;    Cottrell    v. 
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As  against  a  mere  technical  objection  by  anyone  who,  at  the  time 
the  objection  is  made,  appears  to  be  a  mere  stranger  to  the  title,  such 
a  prima  facie  title  would  seem  quite  sufficient.  To  require  more 
against  such  an  objector  would  require  everyone  to  prove  a  perfect 
chain  of  title  as  against  every  stranger  making  any  kind  of  a  claira. 
This  the  law  does  not  require.  If  the  objector  has  a  better  or  stronger 
title  than  the  prima  facie  title  proved,  then  he  must  show  it,  and 
until  he  does  the  prima  facie  title  prevails.**  An  execution  purchaser 
cannot  recover  in  ejectment  without  deducing  title  from  the  original 
grant,  by  connected  conveyances,  as  against  one  in  possession  not 
shortn  to  be  in  privity  with  the  execution  defendant,  though  he  need 
not  go  back  of  the  sheriff's  deed  as  against  the  execution  debtor  or 
his  tenant  shown  to  have  been  in  possession  at  the  time  of  the  levy 
and  sale,  but  even  against  one  in  privity  with  the  execution  defend- 
ant such  purchaser  must  prove  that  he  was  in  possession  at  the  time 
of  the  levy,  or  must  deduce  title  from  the  grant.* 

16.  Sufficiency  of  Particular  Muniments  of  Title. — A  grant  or 
patent  from  the  government  being  the  highest  evidence  of  a  com- 
plete legal  title  will  of  course  support  an  action  for  ejectment,*  but 
in  some  jurisdictions  a  patent  is  not  an  indispensable  muniment 
of  title  in  an  action  of  ejectment  between  individueds,  the  receipt  of 
the  receiver  of  a  land  office  being  by  statute  sufficient  evidence  of 
legal  title  in  such  cases,  though  not  as  against  the  United  States.' 
A  patent  is,  however,  considered  a  better  legal  and  paramount  title 
in  the  patentee,  his  heirs  or  assigns,  than  the  official  certificate  of 
any  register  of  a  land  office  of  the  United  States  of  the  entry  or 
purchase  of  the  same  land  in  those  jurisdictions  where  by  virtue  of 
statute  the  equitable  title  which  is  evidenced  by  the  register's  certifi- 
cate will  enable  the  party  to  recover  in  an  action  of  ejectment.* 
Where  both  parties  claim  under  distinct  grants,  that  of  the  plaintiff 
must  be  of  older  date  than  that  of  the  defendant  in  order  that  he 
may  recover.  If  both  patents  bear  the  same  date  neither  can  prevail 
against  the  other,  and  in  such  case  the  condition  of  the  defendant  is 
the  better.  The  priority  of  recording  the  grants  is  not  evidence  of 
priority  of  title.*  Title  acquired  at  a  judicial  sale  may  suffice  to 
support  an  action  of  ejectment,*  and  though  the  proceedings  were 

Pickering,  32  Utah  62,  88  Pae.  696,  &  M.  (Va.)  306,  3  Am.  Dec.  603. 

10  L.R.A.(N.S.)  404.  Note:  18  L.R.A.  782.    See  general- 

20.  Cottrell   v.  Pickering,   32  Utah  ly  Public  Lakds. 

62,  88  Pae.  696,  10  L.R.A.(N.S.)  404  3.  Bracken     v.     Preston,     1     Pin. 

and  note.  (Wis.)  584,  44  Am.  Dec.  412. 

1.  Pratt  V.  Phillips,!  Sneed  (Tenn.)  4.  Rogers  v.  Brent,  5  Oilman  (HI.) 
54."),  60  Am.  Dec.  162.  573,  50  Am.  Dee.  422. 

2.  Johnson  v.   Drew,  34  Fla.  130,  6.  Coleman  v.  Talbot,  2  Bibb  (Kv.) 
15  So.  780,  43  A.  S.  R.  172;  Carman  129,  4  Am.  Dec.  687. 

V.  Johnson,  20  Mo.  108,  61  Am.  Dec.       6.  Note:  20  A.  S.  R.  307.    See  gen- 
593 ;  AVitherinton  v.  McDonald,  1  Hen.   erally.  Judicial  Sales. 
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not  strictly  regular,  if  the  court  had  jurisdiction,  the  decree  under 
which  the  sale  was  had  cannot  he  collaterally  attacked  in  an  action 
of  ejectment.  Thus,  for  instance,  an  objection  that  Jand  sold  under 
order  of  court  was  not  sold  in  the  smallest  legal  subdivisions,  cannot 
be  raised  by  a  mere  intruder  or  trespasser  when  sued  in  ejectment' 
So  also  it  is  well  settled  that  a  purchaser  at  an  execution  sale  acquires 
whatever  estate  and  interest  the  defendant  in  execution  owns  and 
possesses,  and  succeeds  to  his  title  and  rights,  including  the  right  of 
possession,*  and  is  entitled  to  recover  in  ejectment  against  the  debtor, 
whose  estate  he  has  bought,  upon  showiilg  a  judgment,  execution, 
and  sheriflF's  deed.*  If,  however,  real  property  is  sold  under  execu- 
tion against  a  party  not  in  possession,  it  has  been  held  that  the 
purchaser  cannot  recover  in  ejectment,  against  one  found  in  posses- 
sion, without  showing  that  the  defendant  in  execution  had  some  inter- 
est in  the  premises  or  some  right  to  the  possession  thereof.  If,  how- 
ever, real  property  is  sold  under  execution,  against  a  party  not  in 
possession,  it  has  been  held  that  the  purchaser  cannot  recover  in 
ejectment,  against  one  found  in  possession,  without  showing  that 
the  defendant  in  execution  had  some  interest  in  the  premises  or  some 
right  to  the  possession  thereof.*'  Though  there  are  decisions  appar- 
ently holding  to  the  contrary,  yet  by  the  great  weight  of  authority, 
where  property  which  has  been  conveyed  in  fraud  of  creditors  is 
'  sold  under  an  execution  issued  against  the  grantor,  the  sheriff's  deed 
of  the  debtor's  interest  will  pass  the  legal  title  to  the  purchaser,  and 
the  latter  may  maintain  ejectment  to  recover  the  property  from  the 
fraudulent  grantee,  and  in  that  action  may  litigate  the  validity  of 
the  conveyance.**  A  purchaser  at  foreclosure  sale  of  property  con- 
veyed by  a  first  and  second  mortgage  shows  title  sufficient  to  main- 
tain ejectment  against  the  mortgagor,  by  introducing  and  proving 
a  deed  of  the  premises  from  the  second  mortgage  to  him  as  pur- 
chaser at  foreclosure  sale.**    According  to  some  authorities  a  deed 

7.  Wimberly  v.  Hurst,  33  ID.  166,       11.  Teagne  ▼.  Martin,  87  Ala.  500, 

83  Am.    Dec.    295.     See    generally,  6  So.  362,  13  A.  S.  R.  63  and  note; 
Judgments.  Goodbar  v.  Daniel,  88  Ala.  583,  7  So. 

8.  Cotton  V.  Carlisle,  85  Ala.  175,  254, 16  A.  S.  R.  76;  McCTellan  v.  Sol- 
4  So.  670,  70  A.  S.  R.  29;  Carter  v.  omon,  23  Fla.  437,  2  So.  825  11  A.  S. 
Smith,  142  Ala.  414,  38  So.  184,  110  R.  381;  Dee  v.  Foster,  21  Hawaii  1, 
A.  S.  R.  36;  Robinson  v.  Parker,  3  Ann.  Cas.  1914C  973  and  note;  Jaek- 
Smedes  &  M.  (Miss.)  114,  41  Am.  son  v.  Holbrook,  36  Minn.  494,  32  N. 
Dec.  614  and  note;  Lyerly  T.  Wheeler,  W.  852,  1  A.  S.  R.  683;  Potter  v. 
33  N.  C.  288,  53  Am.  Dec.  414  and  Adams,  125  Mo.  118,  28  S.  W.  490,  46 
note.  A.  S.  R.  478;  Helms  v.  Green,  105  N. 

».  Sinclair  ▼.  Worthy,  60  N.  C.  114,   C.  251,  11  S.  E.  470,  18  A.  S.  R.  893. 

84  Am.  Dec.  357;  Snavely  v.  Wagner,       Note:  Ann.  Cas.  1914C  975-976. 

3  Pa.  St.  275,  45  Am.  Dec.  640.   And       12.  Graham  v.  Partee,  139  Ala.  310, 
see  infra,  par.  18.  35  So.  1016, 101  A.  S.  R.  32.    See  gen- 

10.  Jaclson  v.  Town,  4  Cow.   (N.   erally  Mortgages. 
T.)  599,  15  Am.  Dec.  405. 
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executed  to  defraud  the  grantor's  creditors  is  valid  as  between  the 
parties,  and  is  a  sufficient  muniment  of  title  to  support  an  action 
of  ejectment  by  the  grantee  against  the  grantor;  and  in  such  action 
the  defendant  is  estopped  to  set  up  by  way  of  defense  that  his  deed 
was  executed  to  delay,  defeat  or  hinder  creditors.**  There  are  other 
decisions,  however,  to  the  effect  tliat  where  a  fraudulent  transaction 
has  been  consummated  between  the  parties  to  an  action  of  eject- 
ment to  the  extent  of  vesting  the  title  to  the  land  in  the  plaintiff, 
and  leaving  the  possession  in  the  defendant,  the  law  will  leave  them 
as  they  are,  and  will  not  permit  the  plaintiff  to  recover  the  po^ea- 
sion.** 

17.  Title  from  Common  Source. — It  is  a  well  established  general 
rule  that  where  two  parties  claim  title  under  the  same  grantOT,  each 
is  estopped  to  deny  that  the  grantor  had  title  in  him,  or  had  a  right 
to  convey,*'  and  neither  is  required  to  show  title  in  the  common 
ancestor.**  Consequently  where  both  parties  in  an  action  of  eject- 
ment claim  title  from  the  same  common  source,  as  between  them 
the  older  is  the  better  title  and  must  prevail.*'  The  plaintiff,  in  th« 
first  instance,  need  go  no  further  than  the  title  of  the  person  under 
whom  they  both  claim,**  and  when  he  shows  such  derivation  of  title 
from  the  same  common  source,  and  that  he  has  the  older  and  better 

18.  Bush  v.  Rogan,  65  Ga.  320,  38  W.  863,  24  A.  S.  R.  383  and  note; " 

Am.  Rep.  785;  Peterson  v.  Brown,  17  Alexander  v.  Gibbon,  118  N.  C.  796, 

Nev.  172,  30  Pac.  697,  45  Am.  Rep.  24  S.  E.  748,  54  A.  S.  R.  757  and 

437.    See  generally  FKAUDtjLEKT  CoK-  note;  Barnard  v.  Whipple,  29  Vt.  401, 

VETANCES.  70  Am.  Dec.  422  and  note. 

14.  Kirkpatrick   v.   Clark,   132   HI.  Note:  39  A.  S.  R.  87. 

342,  24  N.  E.  71,  22  A.  S.  R.  531,  8  17.  MiUer  v.  Surls,  19  Ga.  331,  65 

L.R.A.  511.  Am.  Dec.  592;  Gilliam  v.  Bird,  30  N. 

15.  Lewis  V.  Watson,  98  Ala.  479,  C.  280,  49  Am.  Dec.  379  and  note; 
13  So.  570,  39  A.  S.  R.  82  and  note,  22  Brooks  v.  Chaplin,  3  Vt.  281,  23  Am. 
L.R.A.  297;  Doyle  v.  Wade,  23  Fla.  Deo.  209;  Barnard  y.  Whipple,  29  Vt 
90,  1  So.  516,  11  A.  S.  R.  334;  Bed-  401,  70  Am.  Dec.  422;  Schwallback  v. 
ford  V.  Urquhart,  8  La.  234,  28  Am.  Chicago,  etc.,  R.  Co.,  69  Wis.  292,  34 
Dec.  137;  Griffin  v.  Sheffield,  38  Miss.  N.  W.  128,  2  A.  S.  R.  740.  And  see 
359,  77  Am.  Dec.  646;  Merchant's  Jackson  v.  Burgott,  10  Johns  (N.  Y.) 
Bank  v.  Harrison,  39  Mo.  433,  93  Am.  457,  6  Am.  Dec.  349. 

Dec.  285;  Philadelphia  Brewing  Co.  Note:  47  A.  S.  R.  75. 
V.  McOwen,  76  N.  J.  L.  636,  73  Atl.  18.  Miller  v.  Surls,  19  Ga.  331,  65 
518,  131  A.  S.  R.  664,  16  Ann.  Cas.  Am.  Dec.  592;  Lake  Erie,  etc.,  R.  Co. 
648  and  note;  Gilliam  v.  Bird,  30  N.  v.  Whitham,  155  111.  514,  40  N.  B. 
C.  280,  49  Am.  Dee.  379  and  note;  1014,  46  A.  S.  R.  355  and  note,  28 
Doe  V.  Dngan.  8  Ohio  87,  31  Am.  Dec.  L.R.A.  612;  Wolfe  v.  Doe,  13  Smedes 
432;  SchwaUbaek  v.  Chicago,  etc.,  R.  &  M.  (Miss.)  103,  51  Am.  Dec.  147; 
Co.,  69  Wis.  292,  34  N.  W.  128,  2  A.  Nixon  v.  Porter,  34  Miss.  697,  69  Am. 
S.  R.  740.  Dec.   408 ;    Cottrell   v.   Pickering,   32 

Note:  49  Am.  Dec.  383.  Utah  62,  88  Pac.  696, 10  L.R.A.(N.,S.) 

16.  Merchant's   Bank   v.    Harrison,  404  and  note. 

39  Mo.  433,  93  Am.  Dec.  285  and  note;       Note:  49  Am.  Dec.  383. 
Finch  V.  Ullman,  105  Mo.  255,  16  S. 
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title  from  that  source,  it  is  not  competent  for  the  defendant,  after 
such  acknowledgment  of  the  title  of  the  common  source,  to  protect 
himself  in  possession  by  proving  an  outstanding  title  in  a  third  person, 
with  which  he  shows  no  connection."  For  in  that  case  the  law  will 
presume,  from  the  acknowledgment  on  his  part,  that  such  title  is 
vested  in  the  common  source,  and  inures  to  the  benefit  and  support 
of  the  plaintiff's  title.**  There  is  no  exception  in  the  operation  of 
the  rule  in  favor  of  a  defendant  in  an  action  of  ejectinent  who  claims 
under  the  common  sotirce  as  a  purchaser  at  a  sheriff's  sale.*  And 
the  fact  that  the  defendant's  assertion  of  a  title  derived  from  a  com- 
mon source  has  been  adjudged  invalid  does  not  set  him  free  to  assert 
a  superior  title  in  some  one  else  with  whom  he  does  not  connect 
himself.*  It  has  been  held,  however,  that  the  reason  why  the  defend- 
ant may  not  protect  himself  by  appealing  to  an  outstanding  title  in 
a  third  person,  with  which  he  has  no  connection,  does  not  apply  to  a 
title  in  a  third  person  which  accrued  after  the  date  when  the  defend- 
ant recognized  the  common  source  of  title  by  taking  title  under  it; 
and  as  to  such  subsequently  accrued  title,  there  is  no  hindrance  to  the 
defendant  to  avail  himself  of  it.  As  to  that  there  is  no  estoppel  upon 
him.*  According  to  the  practice  in  some  states,  if  the  plaintiff  files 
an  affidavit  showing  from  whom  he  claims  title  and  stating  that  he 
understands  the  defendant  to  claim  from  the  same  source,  and  the 
defendant  does  not  controvert  such  affidavit  on  oath,  it  will  be  suffi- 
cient for  the  plaintiff  to  have  titie  from  the  common  source  thus 
designated  by  him.* 

18.  Title  by  Estoppel. — As  already  seen,  it  is  the  general  rule 
that  the  plaintiff  in  ejectment  must  recover,  if  at  all,  upon  the  strength 
of  his  own  title  and  not  upon  the  weakness  of  his  adversary's,  but 
this  rule  is  subject  to  the  qualification  that  the  title  of  the  plaintiff 
need  not  be  good  as  against  all  the  world,  if  good  as  against  the 
defendant  by  estoppel,'  and  there  are  many  cases  in  which  the  char- 
acter of  the  defendant's  title  alone  has  been  held  to  preclude  all  inves- 
tigation into  that  of  the  plaintiff.*  Such  for  instance  is  the  case 
where  the  relation  of  landlord  and  tenant  exists,'  and  such  is  also 

19.  Doyle  v.  Wade,  23  Fla.  90,  1       1.  Note:  16  Ann.  Cas.  653. 

So.  516,  11  A.  S.  R.  334;  Griffin  v.  2.  Bernhardt  v.  Brown,  122  N.  C. 

Sheffield,  38  Miss.  359,  77  Am.  Dec.  587,  29  S.  E.  884,  65  A.  S.  R.  725. 

646;  Bernhardt  v.  Brown,  122  N.  C.  Note:  16  Ann.  Cas.  653. 

587,  29  S.  E.  884,  65  A.  S.  R.  725;  S.  Note:  16  Ann.  Cas.  653. 

Rice  V.  St.  Louis,  etc.,  R.  Co.,  87  Tex.  4.  Lake  Erie,  etc.,  R.  Co.  v.  Whit- 

90,  26  S.  W.  1047,  47  A.  S.  R.  72  and  ham,  155  lU.  514,  40  N.  E.  1014,  46 

note.  A.  S.  R.  355  and  note,  28  L.R.A.  612. 

Notes:  49  Am.  Dec.  384;  16  Ann.  5.  See  supra,  par.  12. 

Cas.  652.  6.  Macklot  ▼.  Dubreuil,  9  Mo.  477, 

20.  Qriffin  V.  Sheffield,  38  Miss.  359,  43  Am.  Dec.  550. 

77  Am.  Dec.  646  and  note.  7.  Beall  v.  Davenport,  48  Qa.  165, 

Note:  16  Ann.  Cas.  653.  15  Am.  Rep.  656;  Chambers  t.  Pleak, 
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the  case  between  vendor  and  vendee,'  where  the  possesaoD  of  the 
latter  is  not  adverse  to  that  of  the  former,'  as  where  the  vendee  is 
in  possession  under  an  executory  agreement  of  purchase.^'  Motives 
of  public  policy  have  also  excluded  a  defendant  against  whom  there 
has  been  a  judgment  and  execution,  and  those  claiming  under  him, 
from  defeating  the  purchaser's  recovery  of  possession  by  setting  up 
an  outstanding  title.^^  So  also  in  the  case  of  mortgages  it  has  been 
held  that  the  mortgagor  is  not  sJlowed  to  set  up  the  title  of  a  third 
person  against  his  mortgagee,"  and  a  grantee  in  a  conveyance  void- 
able on  the  ground  of  the  grantor's  insanity  has  likewise  been  held 
to  be  estopped,  in  an  action  of  ejectment  brought  by  the  grantor's 
heirs,  to  deny  the  grantor's  title."  It  has  been  held,  however,  that  a 
parol  promise  by  one  in  possession  of  land  to  pay  rent  to  one  out  of 
possession,  who  has  neither  title  nor  right  of  possession,  is  void  for 
want  of  consideration,  and  is  not  an  estoppel  in  favor  of  a  landlord 

6  Dana  (Ky.)  426,  32  Am.  Dec.  78;  386,  28  N.  E.  15,  24  A.  S.  R.  458, 13 
Mattox  V.  Hehn,  5  litt  (Ky.)  185, 15  L.R.A.  206. 

Am.  Dec  64;  Fowler  v.  Cravens,  3  J.  9.  Macklot  v.  Dubreufl,  9  Mo.  477, 
J.  Marsh  (Ky.)  428,  20  Am.  Dec.  153 ;  43  Am.  Dec.  550.  See  generally, 
Hubbard  v.  Shepard,  117  Mich.  25,  Vendor  and  Pdbchaseb. 
75  N.  W.  92,  72  A.  S.  R.  548  and  10.  Seabury  v.  Stewart,  22  Ala.  207, 
note;  Macklot  v.  DubreuU,  9  Mo.  477,  58  Am.  Dec.  254;  Hicks  v.  Lovell,  64 
43  Am.  Dee.  550;  Jackson  v.  MiUer,  Cal.  14,  27  Pac.  942,  49  Am.  Rep.  679; 
6  Wend.  (N.  Y.)  228,  21  Am.  Dec.  Lake  v.  Hancock,  38  Fla.  53,  20  So. 
316  and  note;  Jackson  v.  Rowland,  6  811,  56  A.  S.  R.  159;  Fowler  v.  Cre- 
Wend.  (N.  Y.)  666,  22  Am.  Dec.  557;  vens,  3  J.  J.  Marsh.  (Ky.)  428,  20 
Utica  Bank  v.  Mersereau,  3  Barb.  Ch.  Am.  Dec.  153;  Den  v.  Tindall,  20  N. 
(N.  Y.)  528,  49  Am.  Dec.  189;  Greene  J.  L.  214,  40  Am.  Dec.  220;  Jackson 
V.  Couae,  127  N.  Y.  386,  28  N.  E.  15,  v.  Miller,  6  Wend.  (N.  Y.)  228,  21 
24  A.  S.  R.  458,  13  L.R.A.  206;  Am.  Dec.  316  and  note. 
Springs  v.  Schenck,  99  N.  C.  551,  6  11.  Avent  v.  Read,  2  Port.  (Ala.) 
S.  E.  405,  6  A.  S.  R.  552  and  note;  480,  27  Am.  Dec.  663;  McDonald  v. 
Alexander  v.  Gibbon,  118  N.  C.  796,  Badger,  23  Cal.  393,  83  Am.  Dec.  123 
24  S.  E.  748,  54  A.  S.  R.  757  and  and  note;  Robinson  v.  Parker,  3 
note;  Shew  v.  Call,  119  N.  C.  450,  26  Smedes  &  M.  (Miss.)  114,  41  Am.  Dec. 
S.  E.  33,  56  A.  S.  R.  678;  Duke  v.  614;  Macklot  v.  Dubreuil,  9  Mo.  477, 
Harper,  6  Yerg.  (Tenn.)  280,  27  Am.  43  Am.  Dec.  550;  Jackson  v.  Town, 
Dec.  462  and  note;  Emerick  v.  Tave-  4  Cow.  (N.  Y.)  599, 15  Am.  Dec.  405; 
ner,  9  Grat.  (Va.)  220,  58  Am.  Dec.  Doe  v.  OrreU,  27  N.  C.  569,  44  Am. 
217  and  note.  Dec.  58  and  note;  Lyerly  v.  Wheeler, 

Note:  53  L.R.A.  934.  See  generally  33  N.  C.  288,  53  Am.  Dec.  414  and 
Landlord  and  Tenant.  note;  Crenshaw  v.  Julian,  26  S.  C.  283, 

8.  Seabury  v.  Stewart,  22  Ala.  207,  2  S.  E.  133,  4  A.  8.  R.  719  and  note. 
58  Am.  Dec.  254  and  note;  Williams  See  generally  Ezbccttions;  JuDiciAii 
V.  Cash,  27  Ga.  507,  73  Am.  Dec.  739  Sales. 

and  note;  Million  v.  Riley,  1  Dana.  12.  Macklot  v.  DubreoTl,  9  Mo.  477, 
(Ky.)  359,  25  Am.  Dec.  149;  Macklot  43  Am.  Dec.  550.  See  generally  Mok^- 
V.  Dubreiul,  9  Mo.  477,  43  Am.  Dec.  gages. 

550  and   note;   Jackson  v.  Miller,  6       IS.  Wall  v.  Hill,  1  B.  Mon.  (Ky.) 
Wend.  (N.  Y.)  228,  21  Am.  Dec.  316   290,  36  Am.  Dec.  578. 
and  note;  Greene  t.  Conse,  127  N.  Y. 
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as  against  a  tenant.**  So  a  lessor  having  no  interest,  title,  posses- 
sion, or  right  of  possession,  cannot  make  a  valid  lease  to  another 
in  possession,  and  the  doctrine  of  estoppel  is  wholly  inapplicable  to 
such  a  lease."  Tenancy  is  the  result  of  a  contract  between  the  land- 
lord and  the  tenant,  by  which  the  latter  admits  the  lessor's  title,  and 
he  and  his  privies  are  estopped,  while  continuing  in  possession,  to 
dispute  such  title;  but  it  is  the  contract,  followed  by  possession,  that 
creates  the  estoppel;  possession  without  the  contract  will  not.**  It 
has  been  held  that  the  rule  that  where  a  vendee  enters  into  possession 
of  premises  under  a  contract,  he  cannot,  while  he  remains  in  possession, 
dispute  the  title  of  his  vendor,  does  not  apply  in  a  case  where,  at  the 
time  of  the  contract  to  purchase,  the  vendee  is  in  possession  as  owner 
claiming  title,  and  his  entry  was  notninder  his  vendor.*'  So  a  defend- 
ant in  ejectment  may  set  up  title  adverse  to  that  of  a  person  with 
whom  he  had  previously  entered  into  a  contract  for  tiie  title,  if, 
before  he  took  possession,  he  gave  notice  to  such  person  that  he- 
would  not  take  possession  under  him.*® 

19.  Title  by  Adverse  Possession. — It  is  conceded  by  all  the  author- 
ities that  the  adverse  possession  of  land,  maintained  for  the  statutory 
period,  vests  the  possessor  with  title  thereto,  not  only  as  against  stran- 
gers, but  also  as  against  the  former  owner  thereof,  as  effectively  as 
if  there  had  been  a  formal  conveyance;  *•  and  the  holder  of  the  title 
thus  acquired  if  ousted  of  his  possession,  either  by  a  third  perso'n 
or  the  former  owner,  may  maintain  ejectment  to  recover  the  prem- 
ises.*" The  character  and  extent  of  the  possession  required  to  vest 
title  by  adverse  possession,  the  necessity  for  claim  of  right  and  color 
of  title,  and  the  continuity  and  duration  of  possession  necessary  to 
the  acquisition  of  title  in  Uiis  manner,  are  fully  treated  elsewhere  in 
this  work.* 

14.  Clary  v.  O'Shea,  72  Minn.  105,  Ear.  ft  MeH.  (Md.)  72,  1  Am.  Dee. 
75  N.  W.  115,  71  A.  S.  R.  465.  395;  Armstrong  ▼.  Risteau,  5  Md.  256, 

16.  Hall  V.  Benner,  1  Pen.  ft  W.  59  Am.  Dec.  115;  Cain  v.  McCan,  3 
(Pa.)  402,  21  Am.  Dec.  394.  N.  J.  L.  438,  4  Am.  Dec.  384;  Den  v. 

16.  Shew  V.  Call,  119  N.  C.  450,  26  Morris,  7  N.  J.  L.  6, 11  Am.  Dec.  508; 
S.  E.  33,  56  A.  S.  E.  678.  Varick  v.  Johnson,  2  Wend.  (N.  Y.) 

Note:  71  A.  S.  E.  469.  166,  19  Am.  Dec  571;  Alexander  v. 

17.  Greene  v.  Couse,  127  N.  T.  386,  Gibbon,  .118  N.  C.  796,  24  S.  E.  748, 
28  N.  E.  15,  24  A.  S.  E.  458, 13  L.E.A.  54  A.  S.  E,  757  and  note;  Bernhardt 
206.  V.  Brown,  122  N.  C.  587,  29  S,  E.  884, 

18.  Neriiooth  v.  Althonse,  8  Watts  65  A.  S.  E.  725;  Patterson  v.  Beigle, 
(Pa.)  427,  34  Am.  Deo.  480.  4  Pa.  St.  201,  45  Am.  Dec  684. 

19.  See  Adversk  Possxssioir,  vol.  1,  Notes :  60  Am.  Dec  603 ;  20  A.  S. 
p.  689  et  seq.  E.  307;  95  A.  S.  E.  675;  18  L.R.A. 

20.  Smith    v.    Homback,    4    litt.  786. 

(Ey.)  232, 14  Am.  Dec  122;  Crockett      1.  See  Advsbss  Possession,  vol.  1, 
V.  Lashbrook,  6  T.  B.  Mon.  (Ky.)  530,  p.  692  et  seq. 
17  Am.  Dec  98;  Plummer  v.  Lane,  4 
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20.  Sufficiency  of  Prior  Possession  as  against  Mere  Intruders 
Generally. — ^It  is  well  established  by  the  weight  of  authority  that 
the  general  rule  in  actions  of  ejectment  that  the  claimant  must  recover 
upon  the  strength  of  his  own  title  does  not  operate  to  prohibit  the 
acquisition  of  possessory  rights  which  may  be  enforced  in  actions 
of  ejectment  between  parties  in  cases  where  the  true  owner  does  not 
intervene,*  and  that  actual  prior  possession  by  the  plaintiff  or  those 
under  whom  he  claims  is  prima  facie  evidence  of  title  sufficient  to 
maintain  ejectment  against  a  mere  naked  trespasser  or  intruder/  even 
where  title  may  be  shown  to  exist  in  another.*  So  though  the  plain- 
tiff sets  up  a  title  which  he  fails  to  prove,  he  may  recover  on  the 
strength  of  his  prior  possession  against  a  bare  subsequent  possession.' 
As  stated  by  some  decisions,  such  prior  possession  will  support  the 
action  as  to  an  intruder  or  trespasser  or  as  to  one  who  does  not  show 
a  better  right,  and  a  trespasser  under  color  of  title  is  entitled  to  no 
more  consideration  than  any  other  wrongdoer;  and  it  cannot  be  re- 
garded a  hardship  to  require  of  him  to  acquit  himself  of  the  impu- 

2.  Bass  V.  Eamos,  58  Fla.  161,  50  R.  755;  Mallett  v.  Uncle  Sam  Gold, 
So.  945,  138  A.  S.  R.  105.  etc.,  Min.  Co.,  1  Nev.  188,  90  Am.  Dec. 

3.  Tennessee,  etc.,  R.  Co.  ▼.  East  484;  Cain  v.  McCan,  3  N.  J.  L.  438, 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.  4  Am.  Dec.  384;  Jackson  v.  Myeis,  3 
Rep.  475;  Green  v.  Jordan,  83  Ala.  Johns.  (N.  T.)  388,  3  Am.  Dec.  504; 
220,  3  So.  513,  3  A.  S.  R.  711;  Dodge  Jackson  v.  Harder,  4  Johns.  (N.  T.) 
V.  Irvington  Land  Co.,  158  Ala.  91,  202,  4  Am.  Dec.  262;  Varick  v.  Jack- 
48  So.  383,  22  L.RJL.(N.S.)  1100;  son,  2  Wend.  (N.  T.)  166,  19  Am. 
Hutchinson  v.  Perley,  4  Cal.  33,  60  Dec.  571;  Tuttle  v.  Jackson,  6  Wend. 
Am.  Dec.  578  and  note;  Plume  v.  (N.  T.)  213,  21  Am.  Deo.  306;  Jack- 
Seward,  4  Cal.  94,  60  Am.  Deo.  699  son  v.  Rowland,  6  Wend.  (N.  Y.)  666, 
and  note;  Winans  v.  Christy,  4  Cal.  22  Am.  Dec.  557;  Hoey  ▼.  Fnrman,  1 
70,  60  Am.  Dec.  597  and  note;  Be-  Pa.  St.  295,  44  Am.  Dec.  129;  Moblev 
quette  v.  Caulfield,  4  Cal.  278,  60  Am.  v.  Bruner,  59  Pa.  St.  481,  98  Am. 
Dec.  615  and  note;  Bird  v.  Losbros,  9  Dec  360  and  note;  Wilson  v.  Triumph 
Cal.  1,  70  Am.  Dec.  617;  Humphreys  Consol.  Min.  Co.,  19  Utah  66,  56  Pac. 
V.  McCall,  9  Cal.  59,  70  Am.  Dec.  621;  300,  75  A.  S.  R.  718;  Warner  v.  Page, 
Keane  t.  Cannovan,  21  Cal.  291,  82  4  Yt.  291,  24  Am.  Dec.  607;  Austin 
Am.  Dec.  738  and  note;  Hicks  t.  Cole-  v.  Bail^,  37  Yt.  219,  86  Am.  Dec. 
man,  25  Cal.  122,  85  Am.  Dec.  103  703;  Slaueon  v.  Goodrich  Transp.  Co., 
and  note;  Moon  v.  Rollins,  36  Cal.  99  Wis.  20,  74  N.  W.  574,  40  L.R.A. 
333,  95  Am.  Dec.  181  and  note;  Bass  825. 

V.  Ramos,  58  Fla.  161,  50  So.  945, 138  Notes:  60  Am.  Dec.  599,  602,  616; 

A.  S.  R.  105;  Glover  v.  Stamps,  73  82  Am.  Dec.  746,  747;  85  Am.  Dec. 

Ga.  209,  54  Am.  Rep.  870  (citing  Ga.  124;  98  Am.  Dec.  363;  20  A.  S.  R. 

Code,  4  3366);  Moss  v.  Chappell,  126  307;  18  L.R.A.  784. 

Ga.  196,  54  S.  E.  968, 11  LJl.A.(N.S.)  4.  Bequette  v.  Caulfield,  4  Cal.  278, 

398;   Doe   v.   Herbert,   Breese    (111.)  60  Am.  Dec.  615  and  note;  Mallett  v. 

354,  12  Am.  Dee.  192;  McLawrin  v.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev. 

Salmons,  11  B.  Mon.    (Ky.)    96,  52  188,  90  Am.  Dec.  484.    And  see  infia. 

Am.  Dec.  563;  Shaw  v.  Hill,  83  Mieh.  par.  37. 

322,  47  N.  W.  247,  21  A.  S.  R.  607  5.  Green  v.  Jordan,  83  Ala.  220,  3 

and  note;  Moody  v.  Macomber,  159  So.  513,  3  A.  S.  R.  711  and  note. 

Mich.  657,  124  N.  W.  549.  134  A.  S.  Note:  60  Am.  Dec.  604. 
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tation  of  wrongful  entry  upon  lands  in  the  possession  of  another, 
when  that  occupancy  is  of  such  character  as  to  carry  with  it  the  pre- 
sumption of  ownership.  The  only  distinction  recognized  by  these 
decisions  between  the  right  of  defense  of  a  bare,  naked  trespasser, 
and  that  of  a  trespasser  under  color  of  title,  is  that  the  former  is  not 
permitted  to  show  an  outstanding  title  in  a  third  person  in  order  to 
defeat  the  plaintiff's  recovery,  whole  the  latter  is  accorded  that  right 
of  defense,  without  connecting  himself  with  such  outstanding  title.* 
By  other  authorities,  however,  the  doctrine  of  recovery  on  prior  pos- 
session is  said  to  be  generally  limited  to  actions  against  mere  tres- 
passers or  intruders,  and  not  to  apply  to  cases  where  the  defendant 
is  in  under  color  and  claim  of  title.' 

21.  Nature  and  Extent  of  Prior  Possession  Requisite  to  Support 
Action. — ^In  order  to  support  a  recovery  in  ejectment  founded  on  the 
prior  possession  alone,  such  prior  possession  must  have  been  actual, 
and  a  constructive  possession  will  not  suffice.^  There  must  be  an 
actual  bona  fide  occupation,  a  possessio  pedis,  a  subjection  to  the  will 
and  control,  as  contradistinguished  from  the  mere  assertion  of  title 
and  the  exercise  of  casual  acts  of  ownership,*  such  as  recording  deeds, 
paying  taxes,  and  the  Uke.^*  It  has  been  held,  however,  that  the 
constructive  possession  of  a  whole  tract  of  land  arises  from  actual 
possession  of  part  of  it  by  one  who  enters  with  no  higher  evidence 
of  title  than  that  which  the  law  presumes  from  his  possession,  and 
distinctly  marks  out  the  extent  and  boundaries  of  his  claim.**  It  is 
not  necessary  that  he  should  cultivate  the  property  claimed  by  him, 
nor  is  any  particular  kind  of  inclosure,  natural  or  artificial,  required 
where  the  land  in  possession  is  marked  by  distinct  monuments  of 
boundary.  It  is  sufficient  that  the  land  claimed  is  subjected  to  the 
occupant's  use  for  the  purpose  intended."  To  maintain  ejectment 
under  prior  possession,  the  plaintiff  need  not  show  such  possession  in 
himself,*'  but  he  may  acquire  possession  of  land,  control  it,  and 
bring  ejectment  on  it  tiirough  a  tenant.**    The  possession  of  the  land 

6.  Dodge  T.  Irvington  Land  Co.,  158  10.  Plume  v.  Seward,  4  Cal.  94,  60 
Ala.  91,  48  So.  383,  22  LJl.A.(N.S.)  Am.  Dec.  599;  Jackson  t.  Myers,  3 
1100.  And  see  Moss  v.  ChappeU,  126  Johns.  (N.  Y.)  388,  3  Am.  Dec.  504. 
Ga.  196, 54  S.  E.  968, 11  L.R.A.(N.S.)  11.  Plume  v.  Seward,  4  Cal.  94,  60 
398.  Am.  Dec.  599;  Hicks  v.  Coleman,  25 

7.  Note:  60  Am.  Dec.  603.  Cal.  122,  85  Am.  Dec.  103  and  note. 

8.  Plume  T.  Seward,  4  Cal.  94,  60  12.  Plume  t.  Seward,  4  Cal.  94,  60 
Am.  Dec.  599  and  note ;  Bass  t.  Ramoe,  Am.  Dec.  599  and  note. 

58  Fla.  161,  50  So.  945,  138  A.  S.  R.  Note:  18  L.EA..  785. 

105;  Jackson  t.  Myers,  3  Johns.  (N.  IS.  Bird  v.  Losbros,  9  CaL  1,  70  Am, 

T.)  388,  3  Am.  Dec.  504.  Dec.  617. 

Notes:  60  Am.  Dec.  604;  18  L.R.A.  14.  McLawrin   ▼.    Salmons,   11    B- 

y85.  Mon.  (Ky.)  96,  52  Am.  Dec  563. 

9.  Plume  V.  Seward,  <  CaL  04,  60  Note:  60  Am.  Dec.  604. 
Am.  Dec  599  and  note. 
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must,  however,  be  evidenced  by  those  things  essential  to  its  beneficial 
use,  and  by  acts  indicating  permanency  of  occupation,*'  and  must 
be  clearly  defined,  open,  notorious,  and  continuous.**  Where  a  party 
can  show  nothing  but  a  prior  possession,  that  reliance  may  fail  if 
it  be  shown  that  he  voluntarily  abandoned  his  possession  without 
the  purpose  of  returning.*'  After  title  by  prior  possession  is  once 
shown,  there  is,  however,  no  presumption  of  its  loss ;  but  an  abandon- 
ment must  be  made  to  appear  affirmatively  by  the  party  relying  on 
it  to  defeat  a  recovery.*'  Abandonment  is  a  question  of  intention, 
to  be  determined  from  the  evidence,*'  and  does  not  occur  if  the  person 
in  possession  leaves  it  with  the  intention  of  returning.  An  abandon- 
ment takes  place  only  when  one  in  possession  leaves  with  the  intention 
of  not  again  resuming  possession.**  Mere  lapse  of  time  does  not 
constitute  abandonment;  but  it  is  only  a  circumstance  to  be  con- 
sidered for  the  purpose  of  ascertaining  the  intention  of  the  parties.* 
An  abandonment  by  a  tenant  at  will  is  to  be  considered  an  abandon- 
ment to  the  landlord  or  his  grantee.*  In  many  if  not  most  of  the 
cases,  the  rule  is  stated  to  be,  that  a  prior  possession,  under  elaim  of 
title,  will  prevail  against  a  subsequent  intruder,  seeming  to  intimate 
that  there  must  be  at  least  an  assumption  of  rightfulness  in  the  plain- 
tiff's possession ;  •  but  it  has  been  expressly  adjudged  in  some  instances 
that  a  disseisor  or  wrongdoer  whose  possession  falls  short  of  the  statr 
utory  limit  may  recover  against  a  subsequent  intruder.*  In  order 
that  prior  possession  may  be  sufficient  to  support  an  action  of  eject- 
ment against  an  intruder  it  is  usually  held  that  it  is  not  necessary 
that  such  possession  shall  have  continued  for  the  statutory  period 
necessary  to  mature  into  a  perfect  title  by  adverse  possession,'  but 
in  several  of  the  states  it  is  held  that  bare  prior  possession,  unless 
continued  for  a  period  sufficient  to  confer  an  absolute  title  under 
the  statute  of  limitations,  will  not  sustain  an  ejectment  against  a 

15.  Note:  60  Am.  Dec.   604.  82  Am.  Dec.  738  and  note;  Moon  v. 

16.  Bass  V.  Ramos,  58  Fla.  161,  50  Rollins,  36  Cal.  333,  95  Am.  Dec.  181. 
So.  945,  138  A.  S.  R.  105.  20.  Moon  v.   RoUins,  36   Cal.   333, 

Note:  60  Am.  Dec.  604.  95  Am.  Dec.  181. 

17.  Bequette  v.  Caulfield,  4  Cal.  278,  1.  Keane  v.  Cannovan,  21  Cal.  291, 
60  Am.  Dec.  615  and  note;  Bird  v.  82  Am.  Dec.  738  and  note;  Moon  t. 
Lisbros,  9  Cal.  1,  70  Am.  Dec.  617;  Rollins,  36  Cal.  333,  95  Am.  Dec.  181. 
Keane  v,  Cannovan,  21  Cal.  291,  82  2.  Warner  v.  Page,  4  Vt.  291,  24 
Am.   Dec.  738;  Moon  v.  Rollins,   36  Am.  Dec.  607. 

Cal.  333,  95  Am.  Dec.  181;  Smith  v.  3.  Warner  ▼.  Page,  4  Vt.  291,  24 

Newman,  62  Kan.  318,  62  Pac.  1011,  Am.  Dec.  607. 

53  L.RA..  934;  Mallett  v.  Uncle  Sam  Note:  60  Am.  Deo.  602,  603. 

Gold,  etc.,  Min.  Co.,  1  Nev.  188,  90  4.  Note:  60  Am.  Dee.  603. 

Am.  Dec  484;  Warner  v.  Page,  4  Vt  6.  Bass  v.  Ramos,  58  Fla.  161,  50 

291,  24  Am.  Dec.  607.  So.  945,  138  A.  S.  R.  105;   Den  v. 

18.  Moon  T.  Rollins,  36  Cal.  333,  Morris,  7  N.  J.  L.  6,  11  Am.  Dec. 
95  Am.  Decf.  181.  608;  Hoey  y.  Forman,  1  Pa.  St.  295, 

li.  Keane  v.  Cannovan,  21  Cal.  291,  44  Am.  Dec.  129  and  note. 

852 


Digitized  by 


Google 


9  B.  C.  L.  EJECTMENT  f  22 

subsequent  beure  poeseesion.  Of  course,  however,  possession  alone  is 
of  no  avail,  unless  continued  for  a  period  sufficient  to  give  title  under 
the  statute  of  limitations,  against  a  good  title  in  fact* 

22.  Necessity  that  Plaintiff  Be  Entitled  to  Present  Possession. — 
Ejectment  being  a  possessory  action,'  the  plaintiff  must  show  not 
only  a  legal  estate  in  himself  but  also  that  he  is  entitled  to  the  pres- 
ent possession  of  the  property  sought  to  be  recovered,*  and  unless  both 
facts  are  established  the  defendant  must  prevail.*  Anything  which 
deprives  a  plaintiff  of  his  present  right  of  possession  will  deprive  him 
of  the  remedy  of  ejectment.**  One  who  having  been  in  unlawful 
possession  of  lands  has  been  forcibly  dispossessed  by  the  true  owner 
cannot  maintain  ejectment  to  regain  possession.**  Nor  can  eject- 
Note:  60  Am.  Dee.  602,  603.  Teske,  84  Neb.  60,  120  N.  W.  1015, 

6.  Note:  60  Am.  Dee.  603.  133  A.  S.  R.  602;  Mallett  t.  Uncle 

7.  See  supra,  par.  2.  Sam  Oold,  etc.,  Min.  Co.,  1  Nev.  188, 

8.  Tennessee,  etc.,  R.  Co.  v.  East  90  Am.  Dec.  484;  Den  v.  Morris.  7 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.  N.  J.  L.  6,  11  Am.  Dec.  508;  Bool  v. 
Rep.  475;  Carter  v.  Smith,  142  Ala.  Mix,  17  Wend.  (N.  T.)  119,  31  Am. 
414,  38  So.  184, 110  A.  S.  B.  36;  Fears  Dee.  285;  HubbeU  ▼.  Monlson,  53  N. 
V.  Merrill,  9  Ark.  559,  50  Am.  Dec.  T.  225,  13  Am.  Rep.  519;  Butler  v. 
226  and  note;  Sparrow  v.  Rhoades,  76  Frontier  Tel.  Co.,  186  N.  T.  486,  79 
Cal.  208, 18  Pac.  245,  9  A.  S.  R.  197;  N.  E.  716, 116  A.  S.  R.  563  and  note, 
Montsromery  v.  Santa  Ana  Westmini-  9  Ann.  Cas.  858,  U  Ii.R.A.(N.S.)  920; 
ster  R.  Co.,  104  Cal.  186,  37  Pac.  786,  Doe  v.  Baker,  15  N.  C.  220,  25  Am. 
43  A.  S.  R.  89,  25  L.RA.  654;  San  Dec.  706;  Burnett  v.  Lyman,  141  N. 
Francisco  v.  Qrote,  (Cal.)  47  Pac  C.  500,  54  S.  E.  412,  115  A.  S.  R. 
938,  36  L.R.A.  502;  Bass  v.  Ramos,  691 ;  Snavely  v.  Wagner,  3  Pa.  St.  275, 
58  Fla.  161,  50  So.  945,  138  A.  S.  R.  45  Am.  Dec  640;  Bamsdall  t.  Brad- 
105;  Keeter  v.  Smith,  32  Ga.  445,  79  ford  Gas  Co.,  225  Pa.  St.  338,  74  Atl. 
Am.  Dec  303;  Barrett  t.  Hinckley,  207,  26  L£.A.(N.S.)  614;  Wagener 
124  IIL  32,  14  N.  E.  863,  7  A.  S.  R.  v.  Parrott,  51  S.  C.  489,  29  S.  E.  240, 
331;  Rowe  t.  Beckett,  30  Ind.  154,  95  64  A.  S.  R.  695;  Hubbard  v.  Rieart, 
Am.  Dec  676;  Kelso  v.  Norton,  65  3  Vt.  207,  23  Am.  Dec.  198;  Hunt  v. 
Kan.  778,  70  Pac.  896,  93  A.  S.  R.  Payne,  29  Vt.  172,  70  Am.  Dec  402; 
308;  Taylor  v.  Buekner,  2  A.  K.  Marsh.  Murphy  v.  Bolger,  60  Vt.  723, 15  Atl. 
(Xy.)  18,  12  Am.  Dec  354;  Peters  365,  1  LJIA.  309  and  note;  Allen  v. 
V.  Allison,  1  B.  Mon.  (Ky.)  232,  36  Higgins,  9  Wash.  446,  37  Pac  671,  43 
Am.  Dec  574;  Stump  v.  Warfleld,  A.  S.  R.  847  and  note ;  Mash  v.  Bloom, 
104  Md.  530,  65  Atl.  346, 118  A.  S.  R.  133  Wis.  646, 114  N.  W.  457, 14  Ana 
434,  10  Ann.  Cas.  249;  Bay  County  Cas.  1012,  14  L.B.A.(N.S.)  1187;  L« 
▼.  Bradley,  39  Mich.  163,  33  Am.  Rep.  Blond  v.  Peshtigo,  140  Wis.  604,  12a 
367;  Kuite  v.  Lage,  152  Mich.  638,  N.  W.  157,  25  L.R.A.(N.S.)  511. 
116  N.  W.  467,  125  A.  S.  R.  421;  Notee:  18  L.RA.  783;  7  Ann.  Cas. 
Reynolds  v.   Ingersoll,  11  Smedes  &  1125. 

M.  (Miss.)  249,  49  Am.  Dec  57;  Mor-  9.  Wells  v.  Steckelberg,  52  Neb.  597, 

ing  V.  Abies,  62  Miss.  263,  52  Am.  72  N.  W.  865,  66  A.  S.  R.  529. 

Rep.  186;  Cox  v.  Arnold,  129  Mo.  337,  Note:  18  L.R.A.  783. 

31  S.  W.  592,  50  A.  S.  R.  450;  Grant  10.  Montgomery  v.  Santa  Ana  West. 

V.  Hathaway,  215  Mo.  141,  114  S.  W.  minister  R.  Co.,  104  Cal.  186,  37  Pac 

609, 15  Ann.  Cas.  567;  Wells  v.  Steck-  786,  43  A.  S.  R.  89,  25  L.R.A.  654. 

elberg,  52  Neb.  597,  72  N.  W.  865,  66  11.  Moring  v.  Abies,  62  Miss.  263, 

A.   S.  R.  529   and   note;   Currier  v.  52  Am.  Rep.  186. 
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i  23  EJECTMENT  9  R.  C.  L. 

ment  be  maintained  by  one  having  a  mere  naked  title  to  land  in 
which  he  has  no  beneficial  interest,  and  in  respect  to  which  he  has 
no  duty  to  perform,  against  the  equitable  owner  or  any  one  having 
an  equitable  interest  therein  with  a  present  right  of  possession.**  In 
some  jurisdictions  express  provision  is  made  by  statute  to  the  effect 
that  no  person  can  recover  in  ejectment,  unless  he  has  at  the  time  of 
commencing  the  action  a  valid  subsisting  interest  in  the  premises 
claimed,  and  a  right  to  recover  the  possession  thereof,  or  of  some 
share,  interest  or  portion  thereof,  to  be  proved  and  established  at 
the  trial.**  Such  a  statute  has  been  construed  as  making  no  excep- 
tion, as  to  the  proof  of  the  right  to  recover  possession,  in  the  case 
of  strangers  or  intruders,  and  as  clearly  stating  a  universal  rule  appli- 
cable in  all  cases  of  ouster.**  An  action  of  ejectment  is  prematurely 
brought  against  one  claiming  under  a  life  tenant,  if  begun  before 
the  death  of  such  tenant.  Such  action,  however,  is  no  bar  to  a  subse- 
quent action  seasonably  instituted.**  It  is  well  established  that  actual 
prior  possession  by  the  plaintiff  of  the  premises  in  dispute  is  not 
essential  to  the  maintenance  of  the  action  of  ejectment,  but  that  the 
constructive  possession  arising  from  a  valid  paper  title  will  suffice,** 
and  it  is  expressly  provided  by  statute  in  some  jurisdictions  that 
actual  entry  shall  not  be  necessary  to  maintain  any  action  to  recover 
the  possession  of  land,  and  that  actual  livery  of  seisin,  nor  any  par- 
ticular words,  symbols,  forms  or  ceremonies  indicative  thereof,  shall 
not  in  any  case  or  proceeding  be  requisite.*' 

Ouster  or  Dmeisin  and  Possession  by  Defendant 

23.  Necessity  for  Oiuter  or  Disseisin  of  Plaintiff  by  Defendant. — 
The  wrong  sought  to  be  remedied  by  the  action  of  ejectment  at 
common  law  was  the  act  which  in  effect  constituted  the  ouster  of 
possession;  the  remedy  being  the  restoration  of  the  possession  to  the 
rightful  claimant,**  and  it  is  well  established  that  to  maintain  the 
common  law  action  or  the  statutory  substitute  therefor  the  plaintiff 
must  show  not  only  that  he  has  a  present  right  to  possession  of  the 
premises  in  dispute,  but  that  he  has  been  ousted  or  derived  of  posses- 

12.  Barrett  v.  Hinckley,  124  111.  32,  Ashland  Cigar,  etc.,  Co.,  146  Wis.  324, 

14  N.  E.  863,  7  A.  S.  R.  331.  130  N.  W.  464,  Ann.  Cas.  1912C  239. 

18.  Bay  County  v.  Bradley,  39  Mich.  Note :  18  L.R.A.  783. 

163,  33  Am.  Rep.  367;  Shaw  V.Hill,  83  14.  Kuite  v.  Lage,  152  Mich.   638, 

Mich.  322,  47  N.  W.  247,  21  A.  S.  R.  116  N.  W.  467,  125  A.  S.  R.  421. 

607;  Kuite  v.  Lage,  152  Mich.  638, 116  15.  Cnrrier  v.   Teske,   84  Neb.   60, 

N.  W.  467,  125  A.  8.  R.  421;  Mash  120  N.  W.  1015,  133  A.  S.  R.  602. 

V.  Bloom,  133  Wis.  646,  114  N.  W.  16.  See  supra,  par.  15. 

457,  14  Ann.  Cas.  1012  and  note,  14  17.  Crane  v.  Reader,  21  Mich.   24, 

L.R.A.(N.S.)  1187  and  note;  Le  Blond  4   Am.   Rep.  430    (qnoting  Mich.   L. 

V.  Peshtigo,  140  Wis.  604,  123  N.  W.  1821,  p.  385). 

167,   25   L.R.A.(N.S.)    511;   Beck   v.  18.  Wachstein   v.   Christopher,    128 
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sion,  or  that  possession  is  wrongfully  withheld  from  him  by  the  defend- 
ant.** Where  the  plaintiff  has  shown  no  title,  he  can  recover  only  on 
proof  of  an  ouster,  and  as  a  foundation  therefor  he  is  bound  to  prove  a 
previous  possession,  and  both  the  ouster  and  possession  must  be  clearly 
made  out**  One  who  is  in  possession  of  real  property  cannot  sue  in 
ejectment,'  but  must  resort  to  another  form  of  remedy  against  any 
one  claiming  an  adverse  interest  or  estate  therein,  for  the  purpose 
of  having  such  adverse  estate  or  interest  determined.'  The  necessity 
and  sufficiency  of  ouster  in  order  to  sustain  an  action  of  ejectment 
as  between  cotenants  is  folly  treated  elsewhere  in  this  work.* 

24.  What  Constitutes  Such  Ouster  or  Disseisin  Generally. — Ouster 
has  been  defined  as  a  wrongful  dispossession  or  exclusion  of  a  party 
from  real  property  who  is  entitled  to  possession  thereof,  and  in  a 
general  way  it  may  be  said  that  any  acts  of  ownership  and  control 
over  the  property  to  the  exclusion  of  the  plaintiff  will  constitute  an 
ouster.*  As  sometimes  expressed,  ouster  is  created  by  any  entry  suffi- 
cient to  put  the  statute  of  limitations  in  operation.*  In  order  to 
constitute  an  ouster  it  is  not  necessary  that  an  eviction  be  accompanied 
by  force,*  nor  is  actual  damage  by  the  ouster  essential  where  there 
is  a  right  of  possession  and  a  withholding  thereof.'  The  actual  per- 
sonal presence  of  the  defendant  on  the  land  is  not  necessary;  any 
subjection  to  his  will  and  domain  excluding  the  plaintiff  is  suffi- 
cient.* An  ouster  to  support  the  action  of  ejectment  need  not  be 
entire  or  absolute ;  but  it  will  be  sufficient  if  the  defendant  is  in  par- 
tial possession  of  the  premises  while  the  plaintiff  is  in  possession  of 
the  remainder.*    In  determining  what  will  constitute  such  disseisin 

Ga.  229,  57  6.  E.  511,  119  A.  S.  B.  1.  Meigfaen  v.  Strong,  6  Minn.  177, 

381,  11  L.R.A.(N.S.)  917  and  note.  80  Am.  Dec.  441  and  note. 

19.  Montgomery  t.  Santa  Ana  West-  2.  See  Cloud  oh  TraLB,  vol.  5,  p. 
minster  R.  Co.,  104  Cal.  186,  37  Pac.  634  et  seq. 

786;  43  A.  S.  R.  89,  25  L.R.A.  654;  8.  See  generally,  Cotenakct,  voL  7, 
Ezzard  v.  Findley  Gold  Min.  Co.,  74  p.  848. 

Ga.  520,  58  Am.  Rep.  445;  Wachstein       4.  Note:  116  A.  S.  R.  570,  571. 
V.  Christopher,  128  Ga.  229,  57  S.  E.       5.  McFarland  v.  Stone,  17  Vt.  165, 
511,   119   A.   S.   R.   381,   11   L.R.A.  44  Am.  Dec.  325. 
(N.S.)   917  and  note;  Harrington  v.       6.  Harmon  v.  James,  7  Smedes  & 
Port  Huron,  86  Mich.  46,  48  N.  W.  M.  (Miss.)  Ill,  45  Am.  Dec.  296  and 
641, 13  L.R.A.  664  and  note;  Bntler  v.  note;  Duke  v.  Harper,  6  Yerg.  (Tom.) 
Frontier  Tel.  Co.,  186  N.  Y.  486,  79  280,  27  Am.  Dec.  462. 
N.  E.  716,  116  A.  S.  R.  563  and  note,       Note:  116  A.  S.  R.  571. 
9  Ann.  Cas.  858, 11  L.R-&..(N.S.)  920;       7.  Note:  116  A.  S.  R.  571. 
Cooper  V.  Smith,  9  Serg.  &  R.  (Pa.)        8.  Note:  13  L.R.A.  664. 
26,  11  Am.  Dec.  658;  Le  Blond  v.       9.  Butler  v.  Frontier  Tel.  Co.,  186 
Peshtigo,  140  Wis.  604,  123  N.  W.  N.  Y.  486,  79  N.  E.  716, 116  A.  S.  R. 
157,  25  L.R.A.(N.S.)   511.  563,  9  Ann.  Cas.  858,  11  L.R.A.(N.8.) 

Note:  1  L.R.A.  309.  920;  Gilliam  v.  Bird,  30  N.  C.  280, 

20.  Notes:  116  A.  S.  R.  569;  1  49  Am.  Dec.  379;  Reynolds  v.  Cook, 
L.R.A.  309.  As  to  recovery  by  virtue  83  Va.  817,  3  8.  E.  710,  5  A.  S.  R. 
of  prior  possession,  see  supra,  par.  20.   317. 
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as  will  support  an  action  of  ejectment  it  must  be  borne  in  mind  that 
in  the  United  States,  as  in  England,  two  kinds  of  disseisin  are  recog- 
nized ;  namely,  a  disseisin  in  spite  of  the  owner,  also  termed  a  disseisin 
in  fact;  and  a  disseisin  by  the  election  of  the  owner,  also  termed  a 
disseisin  by  construction  of  law.  The  effect  of  the  former  is  to  give 
the  disseisor  an  absolute  title  in  fee,  against  all  the  world,  if  he  is 
suffered  to  remain  in  undisturbed  possession  of  the  land  during  the 
time  expressed  in  the  statute  of  limitations.  The  latter  is  created 
by  acts  without  actual  force,  and  in  themselves  equivocal,  and  not 
necessarily  amounting  to  an  entire  and  immediate  ouster  of  the  free- 
hold, but  which  the  owner  may,  if  he  pleases,  treat  as  usurpations 
of  his  freehold,  for  the  sake  of  vindicating  his  title  by  an  action  at 
law.  Such  is  the  case  where  a  tenant  for  Ufe  or  years  makes  a  feoff- 
ment; or  where  a  tenant  at  will  makes  a  lease  for  years;  or  where  a 
lease  is  made  by  a  stranger,  and  the  lessee  enters  under  it,  without 
force.  In  these  and  the  like  cases,  as  the  act  of  entry  is  equivocal, 
and  may  be  either  a  trespass  or  disseisin  according  to  the  intent,  the 
law  will  not  permit  the  wrongdoer  to  qualify  his  own  wrong,  and 
to  explain  it  to  be  a  mere  trespass,  unless  the  owner  elects  so  to  con- 
sider it.  To  constitute  a  disseisin  of  the  former  class,  or  in  spite  of 
the  owner,  the  act  must  be  an  unequivocal  act  of  ownership,  open, 
known,  exclusive,  adverse,  and  uninterrupted.  A  disseisin  of  this 
kind  may  be  made,  not  only  by  an  actual  and  forcible  turning  the 
owner  out  of  the  possession,  but  by  entering  under  a  conveyance 
from  one  who  has  no  title;  by  any  entry  under  claim  or  color  of 
title ;  by  occupying  and  cultivating  under  claim  of  title,  though  it  be 
not  the  rightful  title,  such  as  a  defective  levy,  or  merely  a  claim  of 
an  exclusive  right  to  possess.  It  must  be  adverse  to  the  title  of  the 
true  owner;  that  is,  utterly  inconsistent  with  his  title,  and  with  an 
express  or  tacit  denial  of  it.*' 

25.  Invasion  of  Right  of  Possession  by  Projecting  Structures, 
Overhead  Wires,  Overhanging  Trees,  etc. — ^The  question  as  to  what 
invasions  of  the  right  of  possession  will  serve  as  a  basis  for  the  action 
of  ejectment  is  perhaps  the  most  difficult  one  with  relation  to  the 
maintainability  of  such  suits.  The  real  question  to  be  determined 
in  such  cases  is  whether  the  particular  invasion  complained  of  amounts 
to  a  sufficient  ouster  or  disseisin  of  the  plaintiff  to  sustain  ejectment, 
or  whether  it  is  a  mere  trespass;  **  for  which  the  action  will  not  lie.** 
As  already  seen,  the  ability  of  the  sheriff  to  deliver  possession  is 

10.  McGonrt  t.  Eckstein,  22  Wis.  563,  9  Ann.  Gas.  858, 11  L.R.A.(N.S.) 

153,  94  Am.  Dec.  594.    And  see  Smith  920. 

V.  Burtis,  6  Johns.  (N.  Y.)  197,  5  Am.  Note:  1  L.R.A.  309. 

Dec.  218;  Varick  ▼.  Jackson,  2  Wend.  11.  Note:  116  A.  S.  R.  581. 

(N.  Y.)    166,  19  Am.  Dec.  571  and  12.  Harrington  v.  Port  Huron,  86 

note;  Butler  v.  Frontier  Tel.  Co.,  186  Mich.  46,  48  N.  W.  641, 13  L.R.A.  664 

N.  Y.  486,  79  N.  E.  716, 116  A.  S.  R.  and  note. 
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osually  held  to  be  a  test  of  the  right  to  maintain  an  action  of  eject- 
ment,*' and  accordingly  wherever  there  is  a  visible  and  tangible  struc- 
ture by  which  poesession  is  withheld  to  the  extent  of  the  space  occu- 
pied thereby,  it  would  seem  that  ejectment  will  lie,  because  there  is 
a  disseisin  measured  by  the  size  of  the  obstruction,  and  the  sheriff 
can  physically  remove  such  obstruction  and  thereby  restore  the  owner 
to  possession.**  Where  the  wrong  complained  of  consists  of  a  pro- 
jection over  the  land,  above  the  surface,  not  touching  or  being 
connected  with  the  soil,  such  as  overhanging  roofs  or  walls,  eaves,  cor- 
nices, ornamental  moldings,  bay  windows,  ete.,  the  question  whether 
ejectment  is  the  remedy  for  such  wrong  is  one  about  which  the 
(iourts  are  not  agreed.  On  the  one  hand  it  is  held  that  such  wrong 
does  not  tunount  to  an  ouster  of  the  possession  of  the  soil,  and 
that  the  remedy  for  the  same  is  by  action  on  the  case  for  damages, 
or  by  application  for  injunction  to  prevent  its  continuance,  and  not 
by  ejectment.**  On  the  other  hand  it  has  been  held  that  the  owner 
of  the  soil  has  the  right  of  enjoyment  upward  and  downward  indefi- 
nitely, and  one  who  erects  a  structure  such  as  those  above  mentioned, 
which  overhangs  the  land  of  another,  is  guilty  of  an  ouster  of  the 
possession  of  the  adjoining  proprietor's  land,  notwithstanding  the 
foundation  of  the  structure  is  entirely  upon  the  land  of  him  who 
erects  the  same.**  There  is  a  similar  conflict  of  authority  as  to  the 
effect  of  the  projection  of  the  foundation  of  a  building  into  the  soil 
under  the  surface  of  adjoining  land,  some  decisions  holding  that  such 
encroachment  does  not  amount  to  an  ouster,  while  others  hold  that  it 
is  such  ouster  as  will  sustain  an  action  of  ejectment  unless  the  adjoin- 
ing landowner  has  elected  to  treat  the  intrusion  as  a  mere  trespass.** 
The  rule  that  invasion  of  possession  of  the  kind  now  under  consid- 
eration is  an  ouster  for  which  ejectment  will  lie  is  behoved  to  b« 

IS.  See  supra,  par.  5.  16.  Wachstein  y.  Christopher,  128 

14.  BnUer  v.  Frontier  Td.  Co^  186  Ga.  229, 57  S.  E.  611, 119  A.  S.  R.  381, 

N.  T,  486,  79  N.  E.  716, 116  A.  S.  B.  U  L.R.A.(N.S.)  917  and  notej  But- 

563  and  note,  9  Ann.  Cas.  858,  11  1«"  '•  Frontier  Tel.  Co.,  186  N.  Y.  486, 

L.R.A.(N.S.)  920.  79  N.  E.  716,  116  A.  S.  R.  563  and 

'iS.Norw'alk  Heating  &  Lighting  Co.  ?°**'/,,^^/  ^- ,^^  "P^  ''"*®'-.4 

y.  Vernam,  75  Conn.  662,  55  AU  168,  ^'^/J^-^J   ^S   i^^®^  "^  ''i^ 

96  A.  S.  R.  246;  Ezzarf  v.  Findley  «»?fljct^g  New  York  decimona  on  this 

n  ij  \;r-      f>       4a   A      cnn    to    a  point,   Dut  the  actnal  holding  would 

Gold  Mm.  Co     74  Qa.  520    58. Am.  ^jj^^^te  that  any  projection^yer  the 

Rep.    445    and    note;    Wachstein    v.  land  of  another  is  now  considered  in 

Christopher,  128  Ga.  229,  57  S.  E.  511,  that  state  as  an  ouster  for  which  eject- 

119  A.   S.  R.  381,  11  L.R.A.(N.S.)  ment  will  Ue) ;  Murphy  y.  Bolger,  60 

917  and  note  (stating  in  the  language  Vt.  723, 15  Atl.  365, 1  L.RJL.  309  and 

of  the  text  the  existence  of  such  con-  note. 

flict   of   opinion).;    Beck   v.    Ashland  Notes:  58  Am.  Rep.  447;  116  A.  S. 

Cigar,  etc.,  Co.,  146  Wis.  324,  130  N,  R.  582;  13  L.R.A.  664. 

W.  464,  Ann.  Cas.  1912C  239.  17.  See    Adjoinikg    Lakdownkes, 

Note:  116  A.  8.  R.  582.  vol.  1,  p.  379  et  seq. 
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supported  by  the  better  reasoning,  for  while  it  is  perhaps  true  that  in 
some  cases  the  intrusions  are  of  such  an  insignificant  character  that 
the  allowance  of  ejectment  seems  harsh,  yet  in  many  other  instances 
intrusions  which  are  apparently  slight  may,  nevertheless,  be  of  such 
great  inconvenience  and  of  such  an  irreparable  character  that  neither 
a  suit  for  damages  nor  an  action  for  nuisance  would  be  an  adequate 
remedy.**  In  some  jurisdictions  it  has  been  held  that  ejectment  will 
lie  where  a  telephone  wire  is  stretched  across  the  plaintiff's  premises  a 
few  feet  above  the  surface  of  the  ground,  even  though  it  is  not  sup- 
ported by  any  structure  standing  on  the  premises,  since  the  owner 
of  the  land  is  entitled  to  its  exclusive  possession.  In  such  case  the 
sheriff  can  deliver  possession  by  removing  the  wire,  the  same  as  he 
would  if  one  end  happened  to  be  embedded  in  the  soil,  when  no  ques- 
tion as  to  the  right  to  bring  ejectment  could  arise.**  There  is  appar- 
ently no  instance  in  which  ejectment  has  been  allowed  for  the  inva- 
sion of  possession  caused  by  overhanging  trees  or  branches;  but  in 
the  cases  upon  that  subject  the  remedy  has  generally  been  declared 
to  be  a  suit  for  the  abatement  of  the  nuisance  or  a  summary  abate- 
ment by  clipping  off  the  overhanging  parts  of  the  tree.** 

26.  Encroachments  on  Public  Highways,  Streets,  etc. — ^As  already 
seen,  it  is  generally  held  that  the  owner  of  the  fee  of  land  subject  to 
the  easement  of  a  public  highway  may  maintain  an  action  of  eject- 
ment against  an  intruder  who  takes  possession  of  the  highway  and 
uses  it  for  purposes  other  than  a  highway,  and  may  recover  subject 
to  the  public  easement.*  In  order,  however,  that  the  action  may  lie 
in  such  cases,  permanent  occupation  must  be  taken  of  the  land,  thus 
depriving  the  owner  of  his  right  to  its  qualified  use,*  and  such  occupar 
tion  must  be  inconsistent  with  the  public  easement.'  In  accordance 
with  these  general  rules  it  has  been  held  that  ejectment  will  lie  against 
a  railroad  company  that  has  appropriated  a  street  by  laying  its 
tracks  thereon  without  a  proper  legislative  grant;  *  and  that  the  owner 
of  land  over  which  there  is  a  public  highway  may  maintain  such 
action  against  a  telegraph  or  telephone  company  that  constructs  its 
lines  upon  the  highway  without  his  consent,  or  without  compensating 
him.'    So  also  it  has  been  held  that  ejectment  will  lie  where  the  state 

18.  Murphy  v.  Bolger,  60  Vt.  723,  4.  Terre  Hante,  etc.,  R.  Co.  v.  Rodd, 
15  Atl.  365,  1  L.R.A.  309.  89  Ind.  128,  46  Am.  Rep.  164;  Bork 

Note:  116  A.  S.  R.  582.  v.  United  New  Jersey  R.  &  Canal  Co., 

19.  Butler  v.  Frontier  Tel.  Co.,  186  70  N.  J.  L.  268,  57  Atl.  412,  103  A. 
N.  Y.  486,  79  N.  E.  716,  116  A.  S.  R.  S.  R.  808,  1  Ana.  Cas.  861  and  note, 
563,  9  Ann.  Cas.  858, 11  L.RJL.(N.S.)  64  L.R.A.  836. 

920.  Notes:  116  A.  S.  R.  585:  17  Ann. 

20.  Note:  116  A.  S.  R.  583,  Cas.  734. 

1.  See  supra,  par.  11.  6.  Postal    Telegraph    Cable   Co.    v. 

2.  Thomas  v.  Hunt,  134  Mo.  392,  35  Eaton,  170  ni.  513,  49  N.  E.  365.  62 
S.  W.  581,  32  L.B.A.  857.  A.  S.  R.  390,  39  L.R.A.  722. 

8.  Note:  116  A.  S.  R.  585.  Notes:  91  A.  S.  R.  437: 116  A.  S.  R 
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erects  a  penitentiary  upon  and  across  a  public  street  in  a  city,  without 
acquiring  or  attempting  to  acquire  the  title  of  the  owner  of  the  fee 
therein.*  Where,  however,  the  alleged  intrusion  or  encroachment 
upon  a  highway  or  street  is  made  by  a  quasi-public  or  public  service 
corporation,  under  a  municipal  or  legislative  license,  ejectment  will 
not,  as  a  general  rule,  lie  unless  the  privileges  granted  by  the  license 
be  exceeded; '  and  a  railroad  for  the  transportation  of  passengers  and 
freight  on  a  street  has  been  held  by  some  courts  not  to  impose  a  new 
burden  or  servitude  upon  the  owner  of  the  soil,  although  he  may  be 
entitled  to  damages  for  injury  to  his  right  of  access,  or  fight  and  air.^ 
So  also  it  has  been  held  that  the  owner  of  the  soil  in  a  public  street 
cannot  maintain  ejectment  against  a  person  occupying  part  of  the 
street  with  poles  and  appliances  for  lighting  it,  under  a  contract  made 
by  the  city  and  authorized  by  statute,  and  if  he  uses  such  appliances 
wrongfully  for  private  lighting  in  ad(Ution  to  their  public  use,  he  does 
not  thereby  lose  his  right  to  maintain  them,  but  is  liable  to  an  action 
by  the  owner  of  the  soil  for  an  injunction,  or  for  damages.  A  person 
who  has  rightfully  placed  poles  and  appliances  in  a  public  street  for 
the  purpose  of  lighting  it  has,  however,  no  such  right  to  the  use  of  the 
street  in  the  immediate  vicinity  for  the  purpose  of  supporting  the 
poles  as  will  justify  a  plea  of  not  guilty  in  an  action  of  ejectment  by 
the  owner  of  the  soil  in  the  street.*  Where  a  landowner,  knowing  that 
a  railway  company  has  entered  on  a  street  adjoining  his  land  under 
a  city  ordinance,  and  is  constructing  its  road  thereon,  permits  it  to 
go  on  and  expend  large  sums  of  money  in  the  construction  of  its  road, 
and  fully  to  construct  the  same,  and  to  use  such  street  for  its  railroad 
for  over  three  years,  without  objection  on  his  part,  he  is  estopped  from 
bringing  an  action  of  ejectment  against  the  company  for  its  entry  and 
use  of  the  street.** 

27.  Overflowing  Lands  by  Means  of  Dams. — ^While  it  has  been 
stated  by  some  courts  as  a  general  rule  that  ejectment  will  not  lie  for 
flooding  lands  by  a  dam,**  a  distinction  has  been  raised  by  other 
authorities  to  the  effect  that  ejectment  is  maintainable  for  land  over- 
flowed by  a  dam  in  a  stream  adjacent  to  the  overflowed  land  where 

585,  588;  57  L.R.A.  956;  17  Ann.  Cas.  8.  Montgomery  v.  Santa  Ana  West- 

734.  minister  R.  Co.,  104  Cal.  186,  37  Pac 

6.  Weyler  v.  Gibson,  110  Md.  636,  786,  43  A.  S.  R.  89,  25  L.R.A.  654. 
73  All.  261,  17  Ann.  Cas.  731.  ».  French  v.  Robb,  67  N.  J.  L.  260, 

7.  Montgomery  v.  Santa  Ana  West-  51  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A. 
minister  R.  Co.,  104  Cal.  186,  37  Pac.  956. 

786, 43  A.  S.  R.  89  and  note,  25  LJt.A.  10.  Reiehert  ▼.  St.  Lonis,  etc.,  B. 

654;  Oans  &  Sons  Mfg.  Co.  v.  St.  Co.,  51  Ark.  491,  11  S.  W.  696,  5 

Lonis,  etc.,  R.  Co.,  113  Mo.  308,  20  L.R.A.  183. 

S.  W.  658,  35  A.  S.  R.  706, 18  L.R.A.  11.  Ezzard  v.  Findley  Gold  Min.  Co., 

339.  74  Ga.  520,  58  Am.  R«p.  445. 

Notes:  116  A.  S.  R.  585;  1  Ann.  Note:  116  A.  S.  B.  583. 
Cas.  864. 

859 


Digitized  by 


Google 


^  28,  29  EJECTMENT  9  R.  C.  L. 

the  defendant  claimed  a  perpetual  right  to  cause  such  an  overflow. 
The  ground  for  this  view  is  that  such  claim,  if  sustained,  vests  in  him 
an  interest  in  the  land,  a  perpetual  easement,  and  therefore  that  there 
can  he  no  logical  reason  why  the  asserted  right  may  not  be  adjudicated 
in  this  form  of  action.** 

28.  Wrongful  Taking  for  Public  Use. — ^A  public  use  of  property 
without  having  preceded  such  public  use  by  the  proper  proceedings  for 
its  condemnation  for  such  purpose  has  been  held  to  constitute  a  suffi- 
cient disseisin  or  ouster  to  maintain  an  action  of  ejectment;  *'  as, 
for  instance,  where  land  is  wrongfully  taken  by  a  municipal  corpora- 
tion and  converted  into  and  used  as  a  public  street.  The  owner  of 
the  land  in  such  case  is  as  entirely  deprived  of  its  use  as  if  the  city 
had  taken  it  and  claimed  to  be  the  owner  in  fee  simple.  To  say 
that  he  is  in  contemplation  of  law  in  po^ession  of  the  street,  is  no 
answer  to  the  real  fact  that  he  is  entirely  deprived  of  the  possession. 
He  has  the  same  right  to  travel  over  the  street  as  any  other  person, 
not,  however,  as  owner  of  the  property,  but  as  one  of  the  public,  any 
one  of  whom  can  exercise  as  much  dominion  over  the  property  as  he. 
He  is  entirely  deprived  of  his  property.  He  cannot  sue  the  public, 
or  any  one  traveling  on  the  street,  and  recover  his  property;  and  if 
he  cannot  sue  the  corporation  that  has  taken  and  holds  possession 
of  the  premises  as  a  street,  and  recover  the  specific  property,  then 
private  property  may  be  taken  and  held  for  public  use  without  a 
compliance  with  the  law  providing  a  mode  of  condemnation.**  Accord- 
ing to  the  authorities  taking  this  view  it  is  not  necessary  that  the 
municipality  should  own  or  claim  a  freehold  estate  in  the  premises, 
or  any  estate  whatever,  but  it  is  sufficient  that  it  has  ousted  the  owner.*' 
There  are,  however,  decisions  to  the  effect  that  ejectment  will  not  lie 
against  a  municipality  for  lands  used  as  a  highway,  based  on  the 
ground  that  the  municipality  has  no  such  possession  as  will  enable 
the  owner  in  fee  to  make  it  the  defendant  to  such  an  action.** 

29.  Entry  by  Corporations  upon  Lands  of  Private  Owners. — Cor- 
porations clothed  with  the  right  of  eminent  domain  enter  upon  the 
land  of  private  owners  in  one  of  the  following  ways :  They  enter  upon 
giving  security  for  the  payment  of  the  damages  to  be  done  by  their 
entry,  when  ascertained,  and  thereby  acquire  title,  without  regard  to 
the  consent  of  the  owner,  by  virtue  of  the  statute.*'  They  enter  in 
pursuance  of  a  bargain  with  or  leave  given  by  the  owner,  and  their 
title  rests  on  their  bargain  or  contract,  and  not  on  the  statute.**    Or 

12.  Note:  116  A.  S.  R.  584.  16.  Armstrong  v.  St  Louis,  69  Mo. 

13.  Notes:   116  A.  S.  R.  572;  13  309,  33  Am.  Eep.  499. 

L.R.A.  664.  16.  Note:  25  L.R.A.(N.S.)  513. 

14.  Armstrong  ▼.  St.  Lords,  69  Mo.       17.  See  Emuteitt  Douaik. 

309,  33  Am.  Rep.  499;  Le  Blond  ▼.  18.  Oliver  v.  Pittsburgh,  etc.,  E.  Co., 
Peshtigo,  140  Wis.  604,  123  N.  W.  131  Pa.  St.  408, 19  AtL  47, 17  A.  S.  E. 
157,  25  L.R.A.(N.S.)   511  and  note.   814.    See  Rxileojlds. 
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they  may  enter  without  compliance  with  the  law  or  treaty  with  the 
owner,  in  which  case  they  acquire  no  title,  but  are  trespassers,  and 
liable  to  an  action  of  trespa^  or  ejectment,  at  the  election  of  the 
owner.**  Thus,  for  instance,  it  has  frequently  been  held  that  ejectment 
will  lie  against  a  railroad  company  for  a  portion  of  its  right  of  way, 
used  in  t^e  performance  of  its  duties  as  a  common  carrier;  *^  and  it 
is  no  defense  to  show  that  the  company  took  possession  of  the  premises 
before  the  plaintiff  acquired  his  title.*  It  is  the  well  established  gen- 
eral rule,  however,  that  if  a  landowner,  knowing  that  a  railroad  com- 
pany has  entered  upon  his  land  and  is  engaged  in  constructing  its 
road  without  having  complied  with  the  statute,  requiring  either  pay- 
ment by  agreement  or  proceedings  to  condemn,  remains  inactive  and 
permits  the  company  to  go  on  and  expend  large  sums  in  the  work,  he 
will  be  estopped  from  maintaining  either  trespass  or  ejectment  for  the 
entry,  and  will  be  regarded  as  having  acquiesced  therein,  and  be  re- 
stricted to  a  suit  for  damages.'  Where,  however,  a  railroad  company, 
at  the  time  of  procuring  a  grant  of  a  ri^t  of  way  from  an  alleged  own- 
er, had  knowledge  that  another  was  the  true  owner  of  the  land,  it  has 
been  held  that  the  latter  may  subsequently  assert  title  and  maintain 
ejectment  against  the  company ;  nor  is  he  estopped  by  the  fact  that  he 
was  present  when  the  grant  was  made,  and  encouraged  its  execution 
by  his  words  or  his  silence,  and  afterwards  permitted  the  company  to 
construct  and  operate  its  road  for  a  number  of  years  without  objec- 
tion.* A  judgment  in  ejectment  against  a  body  having  the  power  of 
eminent  domain  is  not  a  bar  to  the  exercise  by  such  body  of  the 
power  as  to  ^e  land  recovered  in  the  action  of  ejectment,*  and  it  has 
often  been  held  that  even  if  a  judgment  is  recovered  against  a  railroad 
company  in  ejectment  for  a  portion  of  its  right  of  way,  the  company 
should  not  be  required  summarily  to  surrender  possession,  but  execu- 

19.  JackaoDTille,  ete.,  R.  Co.  t.  126  Ala.  312,  28  So.  662,  85  A.  8.  B. 
Adams,  28  Fla.  631,  10  So.  465,  14  32  and  note;  Hendriz  v.  Southern  R. 
LJI.A.  533;  Illinois  Cent.  R.  Co.  v.  Co.,  130  Ala.  205,  30  So.  596,  89  A. 
Hoskios,  80  Miss.  730,  32  So.  160,  92  S.  R.  27  and  note;  Union  Sawmill  Co. 
A.  S.  R.  612  and  note;  Oliver  v.  Pitts-  v.  Felsenthal  Land,  etc.,  Co.,  87  Ark. 
burgh,  etc.,  R.  Co.,  131  Pa.  St.  408,  117,  112  S.  W.  205,  128  A.  8.  B.  25 
19  Atl.  47,  17  A.  S.  R.  814  and  note,  and  note;  Louisville,  etc.,  B.   Co.  v. 

20.  Mapes  v.  Vandalia  B.  Co.,  238  Soltweddle,  116  Ind.  257, 19  N.  E.  lU, 
lU.  142,  87  N.  E.  393,  128  A.  S.  B.  9  A.  S.  B.  852  and  note;  OUver  v. 
117;  Daniels  v.  Chicago,  etc.,  B.  Co.,  Pittsburgh,  etc.,  B.  Co.,  131  Pa.  St 
35  la.  129,  14  Am.  Bep.  490;  Illinois  408,  19  Atl.  47, 17  A.  8.  B.  814. 
Cent.  B.  Co.  t.  Hoskins,  80  Miss.  730,  Notes:  92  A.  S.  R.  615;  5  LJI.A. 
32  So.  150,  92  A.  S.  R.  612.  183.    See  generally  Estoppkl. 

1.  Mapes  T.  Vandalia  R.  Co.,  238  3.  Richards  v.  Buffalo,  etc.,  R.  Co., 
m  142,  87  N.  E.  393,  128  A.  8.  B.  137  Pa.  St.  524,  19  AtL  931,  21  A. 
117.  S.  B.  892. 

2.  Boberts  t.  Northern  Pac.  B.  Co.,  4.  Jacksonville,  etc.,  B.  Co.  v. 
158  U.  8.  1,  15  8.  Ct.  756,  39  U.  8.  Adams,  28  Fla.  631,  10  So.  465,  14 
(L.  ed.)  878:  B«athera  B.  Co.  v.  Hood,  LJI.A.  633. 
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tion  should  be  stayed  to  enable  it  to  make  compensation  or  institute 
condemnation  proceedings.* 

30.  Breach  of  Condition  Subsequent  in  Deed. — ^Where  real  prop- 
erty is  granted  by  deed  containing  a  condition  subsequent  upon 
failure  to  perform  which  the  estate  of  the  grantee  is  to  determine,  a 
breach  of  the  condition  by  the  grantee  or  his  transferee  gives  the 
grantor  a  right  of  action  for  the  recovery  of  the  property,  and  it  is 
believed  to  be  conceded  universally  that  the  appropriate  remedy  is 
ejectment  or  the  statutory  equivalent.*  By  the  rule  of  the  early  com- 
mon law  a  grantor,  in  order  to  maintain  ejectment  for  breach  of  a 
condition  subsequent,  was  obUged  to  make  a  re-entry  upon  the  prop- 
erty or  a  demand  for  its  possession.  This  rule  was  based  upon  the 
consideration  that  seisin  was  essential  to  the  maintenance  of  the  action. 
When  the  grantor  conveyed  the  estate  he  parted  with  the  seisin,  which 
could  only  be  regained  by  an  actual  re-entry  or  claim  made  for  the 
purpose  of  enforcing  the  forfeiture — ^in  other  words,  an  act  of  equal 
notoriety  with  the  livery  of  seisin  necessary  to  the  creation  of  the 
forfeited  estate.  And  the  entry  must  have  been  accompanied  with  a 
declaration  of  the  purpose  of  the  grantor  to  assert  a  forfeiture  for 
breach  of  the  condition.  But  the  rule  was  not  applicable  to  estates 
for  years  or  incorporeal  hereditaments,  because  they  commenced  with- 
out livery  of  seisin.'  Although  the  ceremony  of  livery  of  seisin  was 
long  ago  dispensed  with,  the  old  rule  is  still  preserved  in  some  juris- 
dictions, and  it  is  held  that  an  actual  entry,  or  claim  if  entry  is  impos- 
sible, must  be  made  before  an  action  to  recover  the  land  may  be 
maintained,  and  the  institution  of  the  suit  is  insufiBcient.*  According 
to  the  weight  of  modern  authority,  however,  the  grantor  may  maintain 
an  action  of  ejectment  upon  breach  of  condition  subsequent  without 
first  making  a  formal  entry  upon  the  premises  or  demand  of  posses- 
sion, the  commencement  of  the  suit  taking  the  place  of  such  formal 
entry  and  demand  of  possession ;  *  and  by  virtue  of  express  statute  in 

6.  Mapes  v.  Vandalia  R.  Co.,  238  Bl.  olis,  etc.,  R.  Co.,  12  N.  D.  435,  97  N. 
142,  87  N.  E.  393,  128  A.  S.  R!  117;  W.  538,  102  A.  S.  R.  572;  Sperry  v. 
Oliver  v.  Pittsburgh,  etc.,  R.  Co.,  131  Pond,  5  Ohio  387,  24  Am.  Dec.  29& 
Pa.  St.  408,  19  Atl.  47,  17  A.  S.  R.  Note:  44  Am.  Dec.  757. 
814;  Richards  v.  Buffalo,  etc.,  R.  Co.,  7.  Chalker  v.  Chalker,  1  Comi.  79, 
137  Pa.  St.  524,  19  Atl.  931,  21  A.  S.  6  Am.  Dec.  206;  Cross  v.  Carson,  8 
R.  892.  Blackf.  (Ind.)  138,  44  Am.  Dec.  742 

6.  Cowell  T.  Colorado  Springs  Co.,  and  note. 
100  U.  S.  55,  25  U.  S.  (L.  ed.)  547;  Notes:  14  L.R.A.(N.S.)  1188;  14 
O'Brien  v.  Wagner,  94  Mo.  93,  7  S.  W.  Ann.  Cas.  1017. 
19,  4  A.  S.  R.  362;  Bouvier  v.  Balti-  8.  Chalker  v.  Chalker,  1  Conn.  79, 
more,  etc.,  R.  Co.,  67  N.  J.  L.  281,  51  6  Am.  Dec  206;  Mash  v.  Bloom,  133 
Atl.  781,  60  L.R.A.  750;  Jackson  v.  Wis.  646, 114  N.  W.  457, 14  Ann.  Cas. 
Topping,  1  Wend.  (N.  Y.)  388, 19  Am.  1012  and  note,  14  LJt.A.(N.S.)  1187 
Dec.  515;  Union  College  v.  New  Yoric,  and  note. 

173  N.  Y.  38,  65  N.  E.  853,  93  A.  S.       9.  Sionx  City,  etc.,  R.  Co.  v.  Singer, 
E.  569  and  note;  Griswold  v,  Minneap-   49  Minn.  301,  51  N.  W.  905,  32  A. 
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some  jurisdictions  ejectment  may  be  maintained  by  the  grantor  witli- 
out  a  previous  re-entry  upon  ^e  premises  or  a  demand  for  their 

10 


31.  Possession  by  Vendee  under  Executory  Contract  of  Sale. — 
In  some  jurisdictions  it  seems  to  be  the  rule  that  although  the  vendee 
of  reid  property  is  in  possession  under  an  executory  contract,  and  has 
paid  the  purchase  price,  he  does  not  have  such  titie  as  will  defeat  an 
action  of  ejectment  brought  by  his  vendor.**  Thus  it  has  been  held 
by  some  courts  that  one  who  has  given  bond  for  title  still  holds  the 
legal  title  and  that  the  obligee  is  vested  by  such  bond  only  with  the 
equitable  titie,  which  he  cannot  set  up  as  a  bar  to  a  recovery  in  eject- 
ment, although  he  is  in  actual  possession  under  the  bond.**  The  rule 
recognized  in  other  jurisdictions,  and  supported  it  is  believed  by  the 
better  reasoning,  is,  however,  to  the  effect  that  ejectment  is  not  main- 
tainable by  a  vendor  of  real  property  against  his  vendee  in  possession 
under  an  executory  contract  of  sale,  who  is  not  in  default  in  the 
performance  of  his  contract,  or  who  has  performed  it  and  is  in  a 
position  to  demand  a  deed,  or  who  seasonably  and  in  good  faith  offers 
to  comply  with  the  terms  of  his  purchase,  and  continues  ready  to 
comply  with  them."  Where,  however,  a  party  goes  into  possession 
under  a  contract  of  purchase  and  makes  default,  he  is  liable  to  be 
turned  out  by  an  ejectment**  Thus  if  after  maturity  of  the  purchase 
money  the  vendor  tenders  a  deed,  and  demands  payment,  which  the 
vendee  refuses  to  make,  or  if  the  vendee  has  abandoned  the  purchase, 
and  repudiates  the  titie  of  his  vendor,  in  such  case  the  vendee  forfeits 
the  benefit  of  the  contract,  and  he  cannot  avail  himself  of  it  as  a 
diefense  to  an  action  of  ejectment  by  his  vendor.**    In  some  juris- 

S.  R.  554  and  note,  15  L.R.A.  751;  Note:  20  Ann.  Cas.  354,  355. 

O'Brien  v.  Wagner,  94  Mo.  93,  7  S.  12.  Chapman  ▼.  Glassell,  13  Ala.  50, 

W.  19,  4  A.  S.  R.  362;  Ruddick  v.  St.  48  Am.  Dec.  41;  Doe  v.  Haskins,  15 

Louis,  etc.,  R.  Co.,  116  Mo.  25,  22  S.  Ala.  619,  50  Am.  Dec.  154  and  note. 

W.  499,  38  A.  S.  R.  570  and  note;  13.  Love  v.  Watkins,  40  Cal.  547,  6 

Bouvier  v.  Baltimore,  etc.,  R.  Co.,  67  Am.  Rep.  624;  Hicks  v.  Lovell,  64  CaL 

N.  J.  L.  281,  51  Atl.  781,  60  LJIA.  14,  27  Pac.  942,  49  Am.  Rep.  679; 

750;  Union  College  v.  New  York,  173  Glascock  v.  Robards,  14  Mo.  350,  55 

N.  Y.  38,  65  N.  E.  853,  93  A.  S.  R.  Am.   Dec.   108;   Talley  v.   Kingfisher 

569  and  note.    And  see  Lyman  v.  Sub-  imp.  Co.,  24  Okla.  472,  103  Pac  591, 

^^'^^o^V  ^"-i  ^IL^o^^^  ^  ?•,  ^-  20  Ann.  Cas.  352  and  note. 

515    52  L.R.A.  645;   Seeck  v.  Jakel,       Note:  107  A.  S.  R.  723 

Tl^Ore.  35, 141  Pac.  211,  L.R.A.  191&A       cfeneraUy,  as  to  the  respective  rights 

Notes:  44  Am.  Dec.  757;  14  LJI.A.  f"^  ^""^'^  °^*^«  P""^^  *°  an  execn- 
(N.S.)  1190;  14  Ann.  Cas.  1018.  *°^  contract  to  purchase,  see  Vbndoti 

10.  CoweU  V.  Colorado  Springs  Co.,  ^^?.  P^hasJ^ 

100  U.  S.  55,  25  U.  S.  (L.  ed.)  547  **•  Notes:  55  Am.   Dee.  110;  107 

(giving  effect  to  the  Colorado  statute).  ^-  S.  R.  724. 

Note:  14  Ann.  Cas.  1018.  15-  Fears  v.  Merrill,  9  Ark.  559,  50 

11.  Doe  V.  Brown,  7  Blad:f.  (Ind.)  Am.    Dec.    226   and   note;    Hicks   ▼. 
142,  41  Am.  Dec  217.  LoveU,  64  Cal.  14,  27  Pac  942,  49  Am. 
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dictions,  however,  it  has  been  held  that  where  a  vendee  is  in  posaession 
under  an  executory  contract,  and  time  is  not  made  the  essence  thereof, 
ejectment  will  not  lie  at  the  instance  of  the  vendor  where  it  does  not 
appear  that  the  vendor  has  declared  a  forfeiture  and  offered  restitu- 
tion to  the  vendee."  If  a  contract  of  purchase  is  canceled,  the  effect 
is  to  give  the  vendor  the  right  to  retake  the  possession  of  the  property 
from  the  vendee  and  all  claiming  under  him.*'  The  question  as  to 
the  necessity,  in  case  of  a  default  in  payments  by  the  vendee,  of  a 
demand  or  notice  to  quit,  in  order  to  make  the  possession  of  the 
vendee  wrongful,  and  support  an  action  of  ejectment,  is  treated  else- 
where in  this  article.** 

32.  Retention  by  Tenant  after  Expiratioa  or  Forfeiture  of  Lease, 
or  by  Servant  after  Termination  of  Emplojrment. — Qenerally  speak- 
ing, an  action  of  ejectment  will  lie  to  recover  the  possession  of  leased 
premises  where  possession  is  retained  by  the  tenant  after  the  expiration 
of  the  term,*'  or  for  nonpayment  of  rent  or  for  forfeiture  of  the  lease 
by  the  breach  of  the  condition  thereof,  where  it  is  stipulated  in  the 
lease  that  the  lessor  shall  have  the  right  to  re-enter  for  such  nonpay- 
ment of  rent  or  breach  of  conditions.'**  So  also  it  has  been  held  that 
a  tenant's  disclaimer  of  his  landlord's  title  during  the  term,  and  claim- 
ing to  hold  for  himself  or  another,  works  a  forfeiture  of  his  lease, 
and  the  landlord,  at  his  election,  may  treat  him  as  a  trespasser,  and 
eject  him  or  continue  to  treat  him  as  his  tenant.*  In  the  case  of  a 
servant  allowed  or  required  to  reside  in  a  house  upon  the  premise^  of 
his  employer  it  is  usually  held  that  his  right  of  occupancy  ceases  with 
his  service,  and  if  he  retains  possession  after  such  time  and  notwith- 
standing reasonable  notice  to  deliver  up  the  same,  the  owner  may 
recover  possession  of  the  premises  by  ejectment.' 

33.  Demand  of  Possession  or  Notice  to  Quit  as  Prerequisite  to 
Maintenance  of  Action. — While  notice  and  demand  are  unnecessary 
before  bringing  ejectment  where  the  possession  is  unlawful  and  there 
is  no  privity  between  the  parties,*  yet  in  accordance  with  the  general 
rule  that  ejectment  cannot  be  maintained  against  a  person  who  enters 
upon  land  legally,  and  has  done  no  act  by  which  his  possession  has 

Rep.  679;  and  see  Smith  y.  Stewart,  280,  27  Am.  Dec.  462  and  notA. 
6  Johns.  (N.  T.)  46,  5  Am.  Dec.  186.       Note:  15  Am.  Dec.  460,  461. 

16.  Brixen  v.  Jorgensen,  28  Utah  See  generally,  Lakdlobo  akd  Tsm- 
290,  78  Pac.  674,  107  A.  S.  R.  720  akt. 

and  note.  2.  Chatard  v.  O'Donovan,  80  Ind. 

17.  Hanby  v.  Tucker,  23  Ga.  132,  20,  41  Am.  Rep.  782. 

68  Am.  Dec.  514.  3.  Kilbum  v.  Ritchie,  2  CaL  145,  56 

18.  See  infra,  par.  33.  Am.  Dec.  326;  CaxroU  v.  Ballance,  26 

19.  Cobnm  v.  Ooodall,  72  Cal.  498,  HI.  9,  70  Am.  Dec.  354;  Mapee  v. 
14  Pac.  190, 1  A.  S.  R.  75.  Vandalia  R.  Co.,  238  111.  142,  87  N. 

20.  Collins  V.  Hasbrouck,  56  N.  T.  E.  393,  128  A.  S.  R.  117;  Meraman 
157,  15  Am.  Rep.  407.  v.  CaldweU,  8  B.  M*ii.  (Ky.)  32,  48 
^  1.  Duke  V.  Harper,  6  Terg.  (Tenn.)  Am.  Dec  537. 
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become  wrongful,*  it  is  usually  held  that  whether  it  is  sougbt  to  regain 
possession  after  a  term  of  lease  has  expired,  or  where  possession  is 
given  under  an  executory  contract  for  tiie  purchase  of  the  property, 
and  in  all  other  cases  where  the  entry  is  peaceable,  the  action  of 
ejectment  cannot  be  maintained  until  the  tenant  in  possession  is 
placed,  either  by  hia  own  wrongful  act  or  by  notice  to  quit  or  demand 
of  possession  and  refusal,  in  the  attitude  of  a  trespasser.*  Wherever 
the  relation  of  landlord  and  tenant  exists  without  any  Umitation  as 
to  time,  as  in  the  case  of  a  tenancy  from  year  to  year  or  even  from 
month  to  month,  it  is  the  well  established  general  rule  that  notice  to 
quit  or  demand  for  possession  is  necessary  to  the  termination  of  such 
relation,  and  is  a  prerequisite  to  the  maintenance  of  an  action  of 
ejectment  to  recover  the  premises.*  Where,  however,  the  demise  is  for 
a  fixed  term  and  is  to  end  on  a  day  certain,  or  upon  the  happening 
of  some  particular  event,  it  is  the  generally  accepted  rule,  both  at 
common  law  and  under  statute,  that  no  notice  to  quit  is  necessary, 
but  that  the  landlord  may,  upon  the  expiration  of  the  time  specified, 
or  the  happening  of  the  event,  immediately  enter  upon  the  lessee, 
and  is  entitled  to  maintain  the  action  of  ejectment  without  prior 
notice  to  quit.'  So  it  has  been  generally  held  that  in  the  case  of  a 
tenancy  by  sufferance  or  a  strict  tenancy  at  will  the  tenant  is  liable 
to  be  ejected  without  notice.*  There  are,  however,  decisions  to  the 
effect  that  even  in  the  case  of  tenancies  of  this  nature,  the  tenant, 
being  lawfully  in  possession,  cannot  be  sued  in  ejectment,  in  the 
absence  of  some  wrongful  act  on  his  part,  without  prior  notice  to  quit, 
or  at  least  not  until  after  reasonable  demand  is  made  upon  him  for  the 
possession  of  the  premises,*  and  in  some  jurisdictions  notice  in  such 

4.  Harle  v.  McCoy,  7  J.  J.  Marsh.  (Va.)  512,  18  Am.  Eep.  661;  Jones 
(Ky.)  318,  23  Am.  Dec.  407;  Doe  v.  v.  Temple,  87  Va.  210,  12  S.  E.  404, 
Baker,  15  N.  C.  220,  25  Am.  Dec.  706.  24  A.  8.  R.  649;  Carlson  v.  Curran, 

6.  Fears  v.  Merrill,  9  Ark.  559,  50  42  Wash.  647,  85  Pac  627,  6  L.R.A. 
Am.    Dec.   226   and   note;    Hicks   v,    (N.S.)   260. 

Lovdl,  64  Cal.  14,  27  Pac.  942,  49  Am.       6.  Den  v.  Westbrook,  15  N.  J.  L. 
Rep.  679;  Carroll  v.  Ballance,  26  HI.  371,  29  Am.  Dec.  692;  Stedman  v.  Mc- 
9,  79  Am.  Dee.  354;  Mapes  v.  Van-  Intosh,  26  N.   C.  291,  42   Am.  Dec. 
dalia  R.  Co.,  238  111.  142,  87  N.  E.  393,  122  and  note;  and  see  Doe  v.  Baker, 
128  A.  8.  R.  117;  Doe  v.  Brown,  7  15  N.  C.  220,  25  Am.  Dec.  706. 
Blackf.  (Ind.)  142,  41  Am.  Dec.  217       7.  Stedman  v.  Mcintosh,  26  N.  C. 
and  note;  Harle  v.  McCoy,  7  J.  J.  291,  42  Am.  Dec.  122  and  note. 
Marsh.  (Ky.)  318,  23  Am.  Dec.  407;       8.  Chapman  v.  Glassell,  13  Ala.  50, 
Peters  v.  Allison,  1  B.  Mon.    (Ky.)   48  Am.  Dec.  41;  McLeran  v.  Benton, 
232,  36  Am.  Dec.  574;  Meraman  v.  73  Cal.  329,  14  Pac.  879,  2  A.  S.  R. 
Caldwell,  8  B.  Mon.  (Ky.)  32,  46  Am.  814  and  note;  Puller  v.  Wadsworth. 
Dec.  537;  Den  v.  Westbrook,  15  N.  24  N.  C.  263,  38  Am.  Dec.  692. 
J.  L.  371,  29  Am.  Dec.  692;  Doe  v.       Note:  42  Am.   Dec.  12^-130. 
Baker,  15  N.  C.  220,  25  Am.  Dec.  706;       9.  Doe  v.  Baker,  15  N.  C.  220.  25 
Talley  v.  Kingfisher  Imp.  Co.,  24  OUa.  Am.    Dec.   706   and    note;    Jones    v. 
472,  103  Pac.  591,  20  Ann.  Cas.  .352   Temple,  87  Va.  210,  12  S.  E.  404,  24 
tnclnote:  Twyman  V.  Hawley,  24  0rat.    A.  S.  E.  649   (holdinf  that  a  par^ 
R.  C.  L.  VoL  IX.— 66.  865 
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cases  is  expressly  provided  for  by  statute.**  Without  regard,  however, 
as  to  whether  or  not  the  tenancy  is  of  such  a  nature  as  to  require  a 
demand  of  possession  or  notice  to  quit  in  order  to  terminate  the 
relation,  it  is  well  settled  that  the  tenant  may,  by  his  own  wrongful 
act,  dispense  with  the  necessity  for  such  notice  as  a  prerequisite  to 
the  action  of  ejectment;  as,  for  instance,  where  he  disdaims  the  title 
of  the  lessor,  or  attempts  to  set  up  title  under  another.**  So  if  a 
party  acquiring  the  possession  of  land  under  an  executory  contract 
to  purchase  disavows  or  repudiates  the  contract  under  which  he 
obtained  the  possession,  denies  his  vendor's  title,  or  fails  to  comply 
with  its  terms,  it  is  usually  held  that  the  vendor  is  at  liberty  to  treat 
the  contract  as  rescinded,  and  regain  the  possession  by  an  action  of 
ejectment,  without  first  demanding  possession  or  giving  notice  to 
quit.*'  There  are,  however,  authorities  to  the  effect  that  while,  if 
the  vendee  has  by  his  own  act  placed  himself,  in  legal  contemplation, 
in  the  attitude  of  a  trespasser,  as  by  destroying  the  title  of  the  vendor 
or  claiming  under  adverse  title,  the  vendor  may  treat  him  as  such, 
and  bring  ejectment  without  giving  notice,  a  mere  neglect  to  pay  tiie 
purchase  money  when  due  is  not  sufficient  to  dispense  with  the  neces- 
sity for  notice.**  The  necessity  for  the  grantor,  before  bringing 
ejectment  for  breach  of  condition  subsequent  in  a  deed,  to  give  notice 
to  the  grantee  that  he  insists  upon  a  forfeiture  and  demands  posses- 
sion, is  treated  elsewhere  in  this  article.** 

34.  Necessity  for  and  Sufficiency  of  Possession  by  Defendant — 
Ejectment  being  maintainable  only  by  one  out  of  possession,**  it  is 
essential  that  it  be  shown  that  the  defendant  was  in  the  possession 
or  occupancy  of  the  premises  sued  for  at  the  time  of  commencing  the 
action.**    It  is  enough,  however,  if  the  plaintiff  prov^  the  defendant 

in  possession  under  parol  contract  to  Carroll  t.  Ballance,  26  SI.  9,  79  Am. 
purchase  is  a  tenant  at  will).  Dec.  354;  Qlascock  v.  Bobards,  14  Mo. 
10.  Note:  42  Am.  Dec.  128-130.  350,  55  Am.  Dec.  108  and  note. 
For  a  full  treatment  of  the  neces-  13.  Fears  v.  MerriU,  9  Ark.  559,  50 
sitj,  manner,  and  sufficiency  of  notice  Am.  Dec.  226  and  note;  Karle  ▼.  Me- 
to  quit,  as  dependent  upon  the  na-  Coy,  7  J.  J.  Marsh.  (Ky.)  318,  23  Am. 
ture  of  the  tenancy,  see  Laudloed  and  Dec.  407;  Twyman  v.  Hawley,  24  Grat. 
Tkkant.  (Va.)  512, 18  Am.  Eep.  661.    See  gen- 
ii. Williams  v.  Cash,  27  Ga.  507,  erally,  Vendor  and  Purchaser. 
73  Am.  Dec.  739;  Meraman  v.  Cald-  14.  See  supra,  par.  30. 
well,  8  B.  Mon.  (Ky.)  32,  46  Am.  Dec.  15.  See  supra,  par.  23. 
537;  Jackson  v.  French,  3  Wend.  (N.  16.  Linnertz  v.  Dorway,  175  111.  508, 
Y.)  337,  20  Am.  Dec.  699;  Springs  v.  51  N.  E.  809,  67  A.  S.  R.  232;  M©. 
Schenck,  99  N.  C.  551,6  S.  E.  405,  6  Lawrin  v.  Salmons,  11  B.  Mon.  (Ky.) 
A.  S.  B.  552;  Duke  v.  Harper,  6  Yerg.  96,  52  Am.  Deo.  563;  Newman  v.  Fos- 
(Tenn.)    280,  27  Am.   Dec.  462   and  ter,  3  How.  (Miss.)  383,  34  Am,  Dec 
note.  98;  Pickett  v.  Doe,  5  Smedes  &  M. 
12.  Chapman  v.  Glassell,  13  Ala.  50,  (Miss.)    470,  43   Am.   Dec.  523   and 
48  Am.  Dec.  41;  Seabury  v.  Doe,  22  note;  Den  v.  Snowhill,  13  N.  J.  L.  23, 
Ala.  207,  58  Am.  Dec.  254  and  note;  22  Am.  Dec  496;  Baron  v.  Abeel,  3 
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to  have  had  possession  at  the  time  the  suit  was  commenced,*^  and  the 
abandonment  of  the  possession  or  occupancy  by  the  defendant  after 
the  commencement  of  the  suit  will  not  defeat  the  action,*^  nor,  where 
there  is  an  obstruction  which  in  its  nature  amounts  to  a  disseisin  for 
which  an  action  of  ejectment  will  lie,  will  the  prompt  removal  of 
such  obstruction  after  the  suit  is  brought  avail  the  defendant.*^  The 
possession  to  be  ^hown  in  the  defendant  in  an  action  of  ejectment 
need  not  be  actual  as  contradistinguished  from  constructive  in  its 
character  ;*•  and  it  will  be  sufficient  to  maintain  the  action  if  the 
defendant  is  in  partial  possession  of  the  premises,  while  the  plaintiff 
is  in  possession  of  the  remainder.  That  is,  the  defendant  need  not  be 
in  the  actual  possession  of  the  whole  piece  of  land ;  *  ftnd  the  plaintiff 
will  be  entitled  to  a  verdict  if  he  can  show  a  wrongful  possession  by 
the  defendant  of  any  part,  however  small,  of  what  he  claims  in  his 
declaration.*  A  party  may  unlawfully  detain  the  possession  from  him 
having  the  right,  without  being  himself  in  the  actual  possession  or 
occupancy,  but  through  the  agency  and  instrumentality  of  another 
who  is.*  Thus  where  a  tenant  had  sublet  a  part  of  the  premises,  and 
when  served  with  notice  to  quit  he  surrendered  all  that  part  retained 
by  him,  but  his  undertenants  refused  to  leave  the  part  underlet  to  them, 
and  were  in  possession  when  the  ejectment  was  served,  although  it 
was  objected  on  the  part  of  the  defendant  (the  original  tenant)  that 
he  was  not,  but  the  subtenants  were,  in  possession  at  the  time  the 
ejectment  was  brought,  and  that  the  default  of  others  could  not  make 
him  a  wrongdoer  in  ejectment,  the  court  held  that  the  lessor  could 
not  be  thus  turned  over  by  his  tenant  to  regain  his  possession  by  a 
suit  against  a  person  who  might  be  utterly  irre^onsible  for  costs,  and 
that  notwithstanding  the  transfer  by  the  tenant  of  his  interest  and 
possession  he  was  still  responsible  to  his  lessor  for  the  possession  in  an 
action  of  ejectment.*  It  has  been  held  that  a  strong  presumption  in 
favor  of  the  defendant's  possession  in  ejectment  is  furnished  by  evi- 
dence of  leases  introduced  by  him,  to  prove  his  right  of  possession, 
from  persons  claiming  under  the  plaintiff's  grantor,  and  this  presump- 
tion is  sufficient  proof  of  possession  to  uphold  a  judgment  against  him.* 

Johns,  (N.  Y.)  481,  3  Am.  Dec.  515;  1.  White    v.    St.    Guirona,    Minor 

Cooper  V.  Smith,  9  Serg.  &  R.  (Pa.)  (Ala.)  331,  12  Am.  Dec.  56. 

26,  11  Am.  Dec.  658;  Stewart  v.  Cass,  Note:  116  A.  S.  R.  570. 

16  Vt.  663,  42  Am.  Dec.  534.  2.  GiUiam  v.  Bird,  30  N.  C.  280,  49 

Note:  116  A.  S.  R.  569.  Am.  Dec.  379. 

17.  BaUey  v.  Fairplay,  6  Bin.  (Pa.)  3.  Polack  v.  Mansfield,  44  Cal.  36, 
450,  6  Am.  Dee.  486,  13  Am.  Rep.  151;  Emerick  v.  Tavener, 

18.  Note:  116  A.  S.  E.  570.  9  Grat.  -(Va.)   220,  58  Am.  Dec  217 

19.  Butler  v.  Frontier  Tel.  Co.,  186  and  note. 

N.  Y.  486,  79  N.  E.  716, 116  A.  S.  R.       4.  Emerick  v.  Tavener,  9  Grat.  (Va.) 
563,  9  Ann.  Cas.  858, 11  Ii.R.A.(N.S.)    220,  58  Am.  Dec.  217  and  note. 
920.  6.  Pickett  v.  Doe,  5  Smedes  &  JL 

i     20,  Note:  116  A,  S,  B,  670.  (Miss.)  470,  43  Am.  Dec.  523, 
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So  proof  of  the  defendant's  possession  in  ejectment  for  a  strip  of  land 
I}dng  along  a  disputed  division  line  between  his  land  and  the  plaintiff's 
has  been  held  soiSicient  to  maintain  the  action,  where  it  appears  that 
the  defendant  has  constantly  claimed  the  land  and  has  inclosed  it  by  a 
fence  sufficient  to  define  the  extent  of  his  claim,  and  that  after  an 
award  against  him  by  arbitrators  he  has  persisted  in  his  claim  and  has 
refused  to  surrender  the  land;  and  to  escape  liability  he  must  show 
that,  before  the  action  was  brought,  he  gave  the  plaintiff  notice  that  he 
renounced  his  claim,  or  that  the  land  was  held  by  his  tenant  independ- 
ently of  him.*  In  some  jurisdictions  it  is  declared  by  statute  that  the 
return  of  the  officer  who  served  process  in  ejectment  is  sufficient  proof 
that  the  defendant  was  in  possession  at  the  commencement  of  the  suit, 
unless  he  files  a'  plea  denying  such  possession,'  but  in  others  it  has 
been  held  that  the  sheriff's  return  in  such  action  is  but  prima  facie 
evidence  of  the  possession  of  a  defendant,  whether  his  name  is  in 
tho  writ  or  is  added  by  the  sheriff.* 

m.  Dbfbnsbs 

35.  In  General. — Generally  speaking,  whatever  shows  that  the 
plaintiff  is  not  entitled  to  the  immediate  possession  of  the  premises 
claimed  constitutes  a  good  and  valid  defense  in  an  action  to  recover 
the  possession.*  Since,  as  already  seen,  the  plaintiff  in  an  action  of 
ejectment  must  as  a  general  rule  recover,  if  a  recovery  may  be  had, 
on  the  strength  of  his  own  title  and  not  from  the  weakness  or  want 
of  title  of  his  adversary,**  the  defendant,  unless  estopped  from  con- 
troverting the  plaintiff's  title,  may  rest  on  his  possession,  and  attack 
the  title  under  which  the  plaintiff  claims.**  Though  offering  no  evi- 
dence of  title  in  himself,  he  may,  in  any  legitimate  manner,  assail  or 
destroy  the  title  of  the  plaintiff,  and  thereby  prevent  a  judgment  in 
his  favor.*'  Whenever  the  plaintiff  in  an  action  of  ejectment  intro- 
duces a  deed  conveying  the  premises  in  dispute  to  a  person  of  the 
name  of  his  lessor,  it  is  prima  facie  evidence  ibat  the  lessor  is  the  real 
grantee.  The  burden  of  disproving  this  and  repelling  the  presump- 
tion is  thrown  on  the  defendant,  and  he  may  prove  that  the  deed  waa 
granted  to  a  different  person  of  the  same  name.  So  it  is  open  to  the 
defendant  to  show  that  the  lessor  of  the  plaintiff  is  not  tiie  person 

6.  Stewart  v.  Cass,  16  Vt.  663,  42   S.  R.  89,  25  L.R.A.  654. 
Am.  Dec.  534.  Note:  13  h£,A.  206. 

7.  Harding  v.  Strong,  42  111.  148,  89       See  supra,  par.  22. 
Am.  Dec.  415.  10.  See  sapra,  par.  12. 

8.  Cooper  t.  Smith,  8  Seig.  A  R.  U.  Jackson  v.  Goes,  13  Johns.  (N. 
(Pa.)  26,  11  Am.  Dec  658.  T.)  518,  7  Am.  Dec  399. 

9.  Sparrow  v.  Rhoades,  76  Cal.  208,  12.  Chewning  v.  Johnson,  6  La. 
18  Pao.  245,  9  A.  S.  R.  197;  Mont-  Ann.  678,  52  Am.  Dec  610;  Gardiner 
gomery  v.  Santa  Ana  Westminster  R.  v.  Tisdale,  2  Wis.  153,  60  Am.  Deft, 
Co.,  104  Cal.  186,  37  Pac  786,  43  A.  407  snd  note. 
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intended  by  the  patent  under  which  he  claims,  although  he  may  bear 
the  same  name.*'  Though  the  right  of  possession  under  color  or 
claim  of  title  by  the  plaintiff  in  ejectment  may  be  prima  facie  title  as 
against  a  mere  intruder,  yet  in  some  jurisdictions  it  has  been  held  that 
when  an  equitable  interest  is  shown  by  the  defendant  which  is  uncon- 
nected with  and  independent  of  the  plaintiff's  claim  of  title,  such  de- 
fendant may  show  in  defense  that  the  plaintiff  has  no  title  to  the  prem- 
ises.** As  has  been  seen,  it  is  the  general  rule  that  if  a  plaintiff  proves 
in  an  action  to  recover  possession  of  real  property  that  he  and  the  de- 
fendant claim  under  a  common  source  of  title,  and  that  of  the  two  titles 
emanating  from  that  source  the  plaintiff's  is  the  superior,  he  has 
established  prima  facie  a  right  to  recover  which  is  not  rebutted  or 
overthrown  by  evidence  of  title  in  a  third  person  prior  to  the  con- 
veyance to  the  common  grantor,"  but  there  are  decisions  which  take 
the  view  that  so  great  a  restriction  of  the  defendant's  right  is  not  in 
accordance  with  sound  principles.  According  to  the  reasoning  of  these 
decisions,  since  the  plaintiff  must  prove  his  title  in  order  to  recover, 
it  would  seem,  when  he  has  shown  title  under  the  common  source,  that 
proof  by  the  defendant,  however  made,  that  the  common  grantor  had 
no  title  ought  to  be  a  defense." 

36.  Invalidity  of  Patent  under  Which  Plaintiff  Claims  Title.— 
With  regard  to  the  right  of  the  defendant  to  attack  the  validity  of 
the  patent  under  which  the  plaintiff  claims,  it  is  apparently  the 
settled  doctrine  that  if  a  patent  is  absolutely  void  upon  its  face,  or 
the  issuing  thereof  was  without  authority  or  prohibited  by  statute, 
or  the  state  had  no  title,  it  may  be  impeached  collaterally  in  a  court  of 
law,  in  an  action  of  ejectment,*'  but  that,  generally  speaking,  other 
objections  and  defects  complained  of  must  be  put  in  issue  in  a  regular 
course  of  proceeding  to  avoid  the  patent.**  A  patent  cannot  be  col- 
laterally attacked  in  an  action  of  ejectment  for  mere  irregularity  in 
its  issuance  by  one  who  has  no  superior  equities  to  the  holder  of  the 
legal  title,  or  who  has  not  connected  himself  with  the  paramount  source 
of  title,  and  who  claims  to  hold  adversely  to  the  legal  title.*' 

IS.  Jackson  v.  Goes,  13  Johns.  (N.  18.  Winter  v.  Jones,  10   Ga.   190, 

Y.)  518,  7  Am.  Dec.  399.  54  Am.  Dec  379  and  note;  Sykes  v. 

14.  Shaw  V.  Hill,  83  Mich.  322,  47  McRory,  10  Ga.  465,  54  Am.  Dec.  402, 
N.  W.  247,  21  A.  8.  R.  607.  overruled  on  another  point  by  Hender- 

15.  See  supra,  par.  17.  son  v.  Hackney,  23  Ga.  383,  68  Am. 

16.  Rice  V.  St.  Louis,  etc.,  R.  Co.,  Dec.  529;  Walker  v.  Wells,  26  Ga.  141, 
87  Tex.  90,  26  S.  W.  1047,  47  A.  S.  71  Am.  Dec.  164;  Overton  v.  Campbell, 
R.  72  and  note.  5  Hayw.  (Tenn.)  165,  9  Am.  Dec.  780; 

17.  Johnson  v.  Drew,  34  Fla,  130,  Witherinton  v.  McDonald,  1  Hen.  ft 
1.5  So.  780,  43  A.  S.  R.  172;  Winter  v.  M.  (Va.)  306,  3  Am.  Dec.  603. 
Jones,  10  Ga.  190,  54  Am.  Dec.  379;  19.  Phillips  v.  Carter,  135  Cal.  604, 
Strother  v.   Cathey,  5  N.   C.  162,  3  67  Pac.  1031,  87  A.  8.  R.  152  and 
Am.  Dec.  683.  note. 

Note:  87  A.  S.  R.  156. 
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37.  Outstanding  Title  in  Third  Person. — ^In  accordance  with  the 
geneial  doctrine  in  actions  of  ejectment  that  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title  and  cannot  rely  upon  the  weakness 
of  the  defendant's  claim,'*'  it  is  well  settled  that  if  the  case  depends 
upon  the  legal  title,  the  defendant  may  show  an  outstanding  title  in 
some  third  party,  and  need  not  show  that  he  holds  it  himself  or  that 
his  possession  relates  to  it,^  unless. both  parties  derive  title  from  a 
common  source,'  or  he  is  estopped  because  of  some  act  done  by  him, 
or  because  of  some  relation  existing  between  him  and  the  plaintiff, 
or  between  the  plaintiff  and  those  with  whom  he  is  privy  in  estate  or 
in  possession.*  A  mere  intruder  or  trespasser  will  not,  however,  be 
allowed  to  protect  himself  in  the  possession  by  setting  up  an  out- 
standing title  in  a  stranger  where  the  plaintiff  relies  on  prior-posses- 
sion,* for  a  prior,  unabandoned  possession  is  held  to  give  the  right  of 
action  in  ejectment  against  such  a  one,  even  where  title  may  be  shown  - 
to  exist  in  another.*  Nor  can  a  trespa-sser  without  title  taking  posses- 
sion of  property  successfully  defend  an  action  to  eject  him  by  showing 
that  the  sheriff's  sale,  under  which  the  plaintiff  held  possession,  was 
invalid.*  The  well  established  rule  that  one  shall  not  get  possession 
of  land  as  the  tenant  of  or  under  a  bargain  with  another,  and  having 
thus  obtained  the  advantage  stultify  his  own  act,  and  set  up  that  at 
the  time  the  title  was  not  in  the  person  from  whom  he  received  it,' 

20.  See  supra,  par.  12.  Pekarek,  25  S.  D.  281, 126  N.  W,  597, 

1.  Avent   V.  Read,   2   Port    (Ala.)    Ann.  Cas.  19J.2B  944. 
480,  27  Am.  Dec.  663;  Dodge  V.  Irving-       Notes:  60  Am.  Dee.  422;   68  Am. 
ton  Land  Co.,  158  Ala.  91,  48  So.  383,  Dec.  382;  84  Am.  Dee.  570;  64  A.  S. 
22  L.R.A.(N.S.)  1100;  Wadly  v.  Leg-  B.  699;  13  L.RJL  207. 
gitt,  82  Ark.  262,  101  S.  W.  720,  118       2.  See  supra,  par.  17. 
A.  S.  R.  70,  12  Ann.  Cas.  184;  Bird      8.  See  supra,  par.  18. 
V.  Lisbros,  9  Cal.  1,  70  Am.  Dec.  617;      4.  Dodge  v.  Irvington  Land  Co.,  158 
Cobb  V.  Lavalle,  89  Dl.  331,  31  Am.  Ala.  91,  48  So.  383,  22  LJl.A.(N.S.) 
Rep.  91;  North  v.  Graham,  235  HI.  1100;  Winans  v.  Christy,  4  CaL  70, 
178,  85  N.  E.  267, 126  A.  S.  R.  189, 18  60  Am.  Dec.  597;  Bird  v.  Lisbros,  9 
L.R.A.(N.S.)  624;  Coleman  v.  Talbot,  Cal.  1,  70  Am.  Dec.  617;  Piercy  v. 
2  Bibb  (Ey.)   129,  4  Am.  Dec.  687;  Sabin,  10  Cal.  22,  70  Am.  Dec.  692 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  and  note;  Anderson  v.  Ghtty,  134  Bl. 
22  S.  W.  949,  38  A.  S.  R.  631;  Lan-  550,  25  N.  E.  843,  23  A.  S.  E.  696 
nier  v.  Mcintosh,  117  Mo.  508,  23  S.  and  note;  Mallett  v.  Uncle  Sam  Gold, 
W.  787,  38  A.  S.  R.  676;  Benton  Land  etc.,  Min.  Co.,  1  Nev.  188,  90  Am.  Dec 
Co.  V.  ZeiUer,  182  Mo.  251,  81  S.  W.  484;  Jackson  v.  Harder,  4  Johns.  (N. 
193,  70  L.R.A.  94;  McCauley  v.  Jones,  Y.)  202,  4  Am.  Dec  262. 
34  Mont.  375,  86  Pae.  422,  115  A.  8.       Note:  68  Am.  Dec.  382. 
R.   538;    Bloom   v.   Burdick,   1   Hill      6.  Bequette  v.  Caulfield,  4  Cal.  278, 
(N.   Y.)   130,  37  Am.  Dec.  299  and  60  Am.  Dec.  615  and  note;  and  see 
note;    Swart    v.    Service,    21    Wend,  supra,  par.  20. 

(N.  Y.)  36,  34  Am.  Dec.  211;  Doe  v.       6.  Anderson  v.  Gray,  134  111.  550, 
Fields,  52  N.  C.  37,  75  Am.  Dec.  450;  25  N.  E.  843,  23  A.  S-  H.  696. 
Wagener  v.  Parrott,  51  8.  C.  489,  29       7.  See  supra,  par.  18. 
S.  E.  240,  64  A.  S.  R.  695;  Gibson  v. 
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has  been  held  merely  to  prevent  the  tenant  from  asserting  a  title  that 
is  inconsistent  with  and  involves  a  denial  of  the  validity  of  the  title 
of  the  landlord  at  the  commencement  of  the  tenancy ;  it  does  not  pre- 
vent him  from  showing  that  the  title  which  the  landlord  then  held 
has  since  been  transferred,  defeated,  or  extinguished,  either  voluntarily 
by  the  landlord  or  by  operation  of  law.  This  limitation  or  explanation 
of  the  role  is  now  established  apparently  beyond  dispute.*  So  while, 
as  a  general  rule,  it  is  true  that  one  who  goes  into  possession  of  land 
under  a  contract  of  purchase  cannot,  at  law,  dispute  the  title  of  his 
vendor,  so  long  as  his  possession  is  undisturbed,  yet  if  the  vendor 
himself  parts  with  the  title,  or  if  it  be  sold  under  execution  against 
him,  the  vendee  may,  in  good  faith,  attorn  to  the  purchaser,  and  in 
an  action  of  ejectment  by  the  vendor  against  the  vendee,  the  vendee 
may,  though  ^e  purchase  money  is  still  unpaid,  show  such  sale  and 
attornment  as  a  defense  to  the  action.*  In  order  that  an  outstanding 
title  in  a  third  person  may  defeat  a  recovery  in  ejectment,  it  must 
usually  appear  that  such  outstanding  title  existed  at  the  time  of  the 
commencement  of  the  suit,^"  and  was  one  on  which  the  owner  of  the 
title  himself  could  recover  if  he  were  asserting  it  in  an  action.  It 
must  be  a  present,  subsisting,  and  operative  titie ;  *^  otherwise  it  will 
be  presumed  that  such  title  in  a  stranger  has  been  extinguished.** 
Accordingly  it  has  been  held  in  a  number  of  instances  that  an  out- 
standing mortgage  to  a  stranger  cannot  be  set  up  by  the  defendant  in 
ejectment  to  show  the  plaintiff's  title  to  be  different  from  the  title 
alleged,  or  that  the  plaintiff  has  not  the  legal  title ;  **  and  that  a 
deed  of  trust  upon  real  estate  is  not  such  an  outstanding  legal  title 
as  will,  even  after  condition  broken,  but  before  entry  or  foreclosure, 
defeat  a  recovery  in  an  action  of  ejectment  for  the  property,  based 

8.  Smith  V.  Mundy,  18  Ala.  182,  52  513;  Lanier  v.  Mcintosh,  117  Mo.  508, 
Am.  Deo.  221;  Bettison  v.  Budd,  17  23  S.  W.  787,  38  A.  S.  R.  676;  Benton 
Ark.  546,  65  Am.  Dec.  442;  Beall  v.  Land  Co.  v.  Zeitler,  182  Mo.  251,  81 
Davenport,  48  Ga.  165,  15  Am.  Rep.  S.  W.  193,  70  L.R.A.  94;  Jackson  v. 
656;  Chambers  v.  Pleak,  6  Dana  (Ky.)  Harder,  4  Johns.  (N.  Y.)  202,  4  Am. 
426,  32  Am.  Dec.  78;  Niles  v.  Rans-  Dec.  262. 

ford,  1  Mich.  338,  51  Am.  Dec.  95;       Note:  27  Am.  Dec.  665. 
Shields  v.  Lozear,  34  N.  J.  L.  496,       12.  Griffin  v.  Sheffield,  38  Miss.  359, 
3  A.  S.  R.  256;  Jackson  v,  Rowland,  77  Am.  Dec.  646;  Jackson  v.  Hudson, 
6  Wend.   (N.  Y.)   666,  22  Am.  Dec.  3   Johns.    (N.   Y.)    375,  3  Am.   Dec. 
557;      Franklin      County      Qrammar  500. 

School  V.  Bailey,  62  Vt.  467,  20  Atl.       13.  Smith  v.  Vincent,  15  Conn.  1, 

820,  10  L.R.A.  405.  38   Am.  Dec.  52  and  note;   Burr  v. 

Note:  53  L.R.A.  934  et  seq.  Spencer,  26  Conn.  159,  68  Am.  Dec. 

9.  Beall  v.  Davenport,  48  Qa.  165,  379;  Savage  v.  Dooley,  28  Conn.  411, 
15  Am.  Rep.  656.  73  Am.  Dec  680  and  note;  Barrett 

10.  Note:  13  L.R.A.  207.  v.  Hinckley,  124  lU.  32,  14  N.  E.  863, 

11.  Griffin  v.  Sheffield,  38  Miss.  359,  7  A.  S.  R.  331;  Woods  v.  Hflderbrand, 
77  Am.  Dec.  646  and  note;  Woods  v.  46  Mo.  284,  2  Am.  Rep.  513.  And  see 
Hilderbrand,  46  Mo.  284,  2  Am.  Rep.  generally,  Mobtoages. 
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on  titles  held  subject  thereto.**  Nor  can  an  outstanding  title  in  • 
stranger  be  set  up  where  there  has  been  an  adverse  possession  for  the 
statutory  period.** 

38.  Title  in  Defendant  Generally. — Since,  in  the  absence  of  any 
element  of  estoppel,  the  defendant  in  ejectment  can  defeat  recovery 
by  showing  title  out  of  the  plaintiff  or  right  of  possession  in  third 
parties,**  it  necessarily  follows  that  he  can  defeat  such  recovery  by 
showing  title  in  himself,*'  even  though  the  same  was  acquired  subse- 
quent to  the  commencement  of  the  suit.**  Where,  however,  the 
defendant  in  ejectment  acquires  a  new  title  during  Ihe  pendency  of 
the  action,  it  has  been  held  that  he  must  assert  it  therein  before  final 
judgment  is  rendered  against  him,  as  such  judgment  will  estop  him 
from  afterwards  asserting  it  against  the  successful  plaintiff  therein.** 
One  who  purchases  the  same  land  from  two  different  persons  may, 
if  sued  in  ejectment  by  a  third  person,  rely  on  either  or  both  of 
the  titles  he  has  purchased."*  The  defendant  may  rely  on  superior 
titie  and  presumption  of  deed  from  the  plaintiff  at  the  same  time,  and 
the  jury  are  not  bound  to  presume  a  deed  from  the  plaintiff  to  support 
a  title  founded  on  continued  possession  in  the  defendant  in  ejectment 
for  the  statutory  period,  but  may  presume  a  grant  from  the  plaintiff's 
grantors.*  When  one  in  the  actual  possession  of  property  defends 
his  right  of  possession,  in  an  action  of  ejectment,  upon  the  ground 
that  the  government,  state  or  national,  has  placed  him  in  possession, 
he  must  show  that  the  right  of  the  government  is  paramount  to  the 
right  of  the  plaintiff,  or  judgment  will  go  against  him.' 

39.  Title  by  Adverse  Possession. — ^It  is  well  established  that  when 
the  title  to  real  estate  has  been  fully  acquired  and  perfected  by  adverse 
possession  for  the  statutory  period,  it  is  a  good  defense  to  an  action  of 
ejectment,'  and  it  has  been  held  that  when  the  action  is  joint,  if  the 

14.  Benton  Land  Co.  ▼;  Zeitler,  182  Note:  115  A.  S.  R.  694. 

Mo.  251,  81  S.  W.  193,  70  LJtA.  94.  19.  Hentig  v.  Redden,  46  Kan.  231, 

16.  OrifBn  ▼.  Sheffield,  38  Miss.  359,  26  Pac.  701,  26  A.  S.  R.  91  and  note; 

77  Am.  Deo.  646  and  note;  Jackson  and  see  infra,  par.  71-75. 

V.  Harder,  4  Johns.   (N.  T.)   202,  4  20.  Ford  v.  Harrison,  69  Ark.  205, 

Am.  Dec.  262.  62  S.  W.  59,  86  A.  S.  R.  192. 

16.  See  supra,  par.  37.  1.  Casey  v.  Inloes,  1  Gill  (Md.)  430, 

17.  North  V.  Graham,  235  HI.  178,  39  Am.  Dec.  658. 

85  N.  E.  267,  126  A.  S.  R.  189,  18  2.  Scranton  v.  Wheeler,  113  Mich. 

L.R.A.(N.S.)  624.  565,  71  N.  W.  1091,  67  A.  S.  R.  484. 

18.  North  V.  Graham,  235  HI.  178,  3.  Lecatt  v.  Merchants'  Ins.  Co.  of 
85  N.  E.  267,  126  A.  S.  R.  189,  18  Mobile,  16  Ala.  177,  50  Am.  Dec  169; 
L.R.A.(N.S.)  624;  Hentig  v.  Redden,  Woods  v.  Montevallo  Coal,  etc.,  Co.,  84 
46  Kan.  231,  26  Pac.  701,  26  A.  S.  R.  Ala.  560,  3  So.  475,  5  A.  S.  R.  393; 
91  and  note;  McCanley  v.  Jones,  34  Brannan  v.  Henry,  142  Ala.  698,  39 
Mont.  375,  86  Pac.  422,  115  A.  S.  R.  So.  92, 110  A.  S.  R.  55 ;  San  Francisco 
538  and  note;  Gibson  v.  Pekarek,  25  v.  Fulde,  37  Cal.  349,  99  Am.  Dec. 
S.  D.  281,  126  N.  W.  597,  Ann.  Cas.  278  and  note;  Wilson  v.  Atkinson,  77 
1912B  944.  Cal.  485,  20  Psc.  66,  11  A.  S.  H.  299 
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defendant  has  a  good  preacriptiye  title  against  one  plaintiff,  there  can 
be  no  recovery,  although  as  to  the  other  plaintiff  there  is  no  such  title.* 
Even  the  grantor  of  land  taking  adverse  possession  subsequent  to 
his  deed  and  holding  continuous  adverse  possession  for  the  required 
time  may  set  up  the  statute  of  limitations  as  a  defense  in  an  action  of 
ejectMent  brought  against  him  by  his  grantee.'  A  defendant  in  eject- 
ment is  not  estopped  to  set  up  adverse  possession  by  the  fact  that  his 
grantor  after  setting  up  the  same  defense  in  a  prior  action  had  settled 
it  by  buying  the  plaintiff's  title  and  giving  his  notes  for  the  purchase 
price,  and  that  the  same  plaintiff  has  brought  a  second  action  after 
a  default  in  payment  of  the  notes.*  It  is  now  established  beyond 
contradiction  that  the  fact  that  one  entered  into  possession  of  prem- 
ises as  a  tenant  does  not  prevent  him,  at  least  after  the  expiration 
of  the  term,  from  assuming  a  hostile  attitude  toward  the  landlord 
and  converting  his  possession,  originally  held  in  subordination  to  the 
latter's  title,  into  an  adverse  possession  which,  if  continued  for  the 
statutory  period,  will  confer  the  title  upon  the  tenant.  The  general 
rule  that  a  tenant  cannot  dispute  the  title  of  his  landlord,  either  by 
setting  up  a  title  in  himself  or  a  third  person,  during  the  existence  of 
the  lease  or  tenancy,  does  not  apply  to  defeat  the  right  of  the  tenant 

and  note;  Cteuld  v.  Carr,  33  Ma.  523,  v.  Couse,  127  N.  Y.  386,  28  N.  E.  15, 

15  So.  259,  24  L.R.A.  130;  Conyers  24  A.  S.  R.  458, 13  L.RA.  206;  Cheat- 

V.  Kenan,  4  Ga.  308,  48  Am.  Dec.  226  ham  v.  Young,  113  N.  C.  161,  18  S. 

and  note;  Mnrdock  v.  Mitchell,  30  Ga.  E.   92,  37  A.  S.  R.  617  and  note; 

74,  76  Am,  Deo.  634  and  note;  Napier  Strimpfler  v.  Roberts,  18  Pa.  St.  283, 

V.  Little,  137  Ga.  242,  73  S.  E.  3,  Ann.  57  Am.  Dec  606  and  note;  Patten  v. 

Caa.  1913 A  1013,  38  L.R.A.(N.S.)  91;   Scott,  118  Pa.  St.  115,  12  Atl.  292,  4 

Taylor  v.  Danley,  83  Kan.  646,  112  A.  S.  R.  576;  McParland  v.  Stone, 

Pac.  595,  21  Ann.  Cas.  1241  and  note;  17  Vt.  165,  44  Am.  Dec.  325;  Austin 

Taylor  v.  Buckner,  2  A.  K,  Marsh,  v.  Bailey,  37  Vt.  219,  86  Am.  Dec. 

(Ky.)   18,  12  Am.  Dec.  354;  Oay  v.  708  and  note;    Dlinois   Steel    Co.   v. 

Moffitt,  2  Bibb  (Ky.)  506,  5  Am.  Dec.  Budzisz,  106  Wis.  499,  81  N.  W.  1027, 

633;  Hord  v.  Walker,  5  litt.  (Ky.)   82  N.  W.  534,  80  A.  S.  R.  54  and  note, 

22,  15  Am.  Dec  39;  Casey  v.  Inloes,  48   L.R.A.  830;  Illinois  Steel  Co.  v. 

1  Gill   (Md.)  430,  39  Am.  Dec  668;  Bilot,  109  Wis.  418,  84  N.  W.  855,  85 

Macklot  V.  Dubreuil,  9  Mo.  477,  43  N.  W.  402,  83  A.  S.  R.  905  and  note. 

Am.  Dec.  550;  Nelson  v.  Brodhack,  44       Note»:  95  A.  S.  R.  675;  13  L.R.A. 

Mo.  596,  100  Am.  Dec.  328;  Stocker  206. 

V.  Green,  94  Mo.  280,  7  S.  W.  279,  4      See  generally.  Adverse  Possession, 

A.   S.   R.  382  and   note;   Gordon   v.  vol.  1,  p.  685  et  seq. 

Park,  202  Mo.  236, 100  S.  W.  621, 119       4.  Napier  v.  Littie,  137  Ga.  242,  73 

A.  S.  R.  802;   Calvin  v.  Republican  S.  E.  3,  Ann.  Cas.  1913A  1013,  38 

Val.  Land  Ass'n,  23  Neb.  75,  36  N.  W.  L.R.A.(N.S.)  91. 

361,  8  A.  S.  R.  114;  Den  v.  Wright,      Note:  95  A.  S.  R.  675. 

7   N.   J.   L.  175,  11   Am.   Dec   546;       6.  Franklin  v.  Dorland,  28  Cal.  175, 

Jackson  v.  Woodruff,  1  Cow.  (N.  Y.)   87  Am.  Dec.  Ill  and  note. 

276,   13    Am.    Dec.   525;    Jackson    v.       6.  Greene  v.  Couse,  127  N.  Y.  386, 

Johnson,  5  Cow.  (N.  Y.)  74,  15  Am.  28  N.  E.  15, 24  A.  S.  R.  458, 13  L.R.A. 

Dec.  433;  Jackson  v.  Moore,  13  Johns.  206  and  note 

(N.  Y.)  513,  7  Am.  Dec  398:  Greene 
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to  acquire  title  by  adverse  possession  after  a  repudiation  of  the  tenancy 
brought  home  to  the  landlord.'  It  has  been  held,  however,  in  some 
jurisdictions  that  the  mere  recovery  of  judgment  by  the  vendor  against 
the  vendee  in  ejectment  to  enforce  contract  for  scde  of  lands  does  not 
render  the  vendee's  possession  thereafter  adverse  and  hostile  to  the 
vendor,  so  as  to  set  in  motion  the  statute  of  limitations,  no  proceedings 
having  been  taken  to  enforce  the  judgment.^  Possession,  no  matter 
how  long  continued,  is  no  bar  to  recovery  by  the  true  owner,  if  the 
party  in  possession  entered  upon  the  land  without  any  claim  of  title, 
did  not  acquire  nor  assert  title  to  the  land  at  any  time,  nor  claim  to 
hold  it  adversely  to  the  true  owner;  •  and  to  bar  a  plaintiff  in  eject- 
ment, who  has  title,  by  possession  in  the  defendant,  strict  proof  is  nec- 
essary, not  only  that  possession  was  taken  under  a  claim  hostile  to  that 
of  the  real  owner,  but  that  such  hostile  claim  has  continued  on  the  part 
of  the  succeeding  tenants,  for  a  possession  originally  adverse  may  be 
converted  into  a  friendly  possession  by  an  agreement  to  hold  imder 
the  person  having  right.  *^  A  voluntary  and  intentional  abandon- 
ment, without  intention  of  returning  and  retaking  possession,  no 
matter  how  short,  destroys  adverse  possession;  but  what  is  continuity 
of  possession  must  to  a  great  degree  rest  upon  and  be  determined  by 
the  circumstances  of  each  case,  as  the  condition  of  the  property,  the 
uses  to  which  it  is  adapted  or  employed,  the  circumstances  and  situa- 
tion of  the  possession,  and  the  possessor's  intention  in  regard  to  it.** 
Where  the  defendant  in  ejectment  claims  title  by  adverse  possession 
to  a  part  only  of  the  land,  the  proper  practice  is  to  have  a  survey 
made  under  a  warrant  issued  by  l^e  court.*' 

40.  Title  Acquired  by  Tenant  or  Quasi  Tenant. — ^The  familiar  rule 
that  a  tenant,  while  remaining  in  possession  of  the  premises,  is 
estopped  to  deny  his  landlord's  title,*'  is  inapplicable  when  the 
reversion  passes  to  the  tenant,  immediately  or  mediately,  by  the 
voluntary  act  of  the  landlord,  and  in  such  ca^es  there  can,  of  course, 
be  no  question  as  to  the  right  of  the  tenant  to  hold  and  assert  the 
title  so  acquired  in  an  action  by  the  landlord,  or  his  successor,  for  the 
possession  of  the  premises  subsequent  to  the  time  the  title  thus  passed 
from  him.**    Nor,  it  is  generally  held,  will  the  rule  estopping  a  tenant 

7.  Note:  53  L.R.A.  941.  12.  Cadwalader  t.   Price,  HI   Md. 
See  Advkbsk  Possessioh,  vol.  1,  p.  310,  73  Atl.  273,  134  A.  S.  R.  603,  19 

746  et  seq.  Ann.    Cas.   547;   and   see   Tongxxe   v. 

8.  Bennett  v.  Morrison,  120  Pa.  St.   Nutwell,  17  Md.  212,  79  Am.  Dec.  649 
390,  14  Atl.  264,  6  A.  S.  R.  711.  and  note. 

9.  Baber  v.  Henderson,  156  Mo.  566,       13.  See  snpra,  par.  18. 

57  S.  W.  719,  79  A.  S.  R.  540  and  14.  Smith  v.  Mundy,  18  Ala.  182, 

note.  52  Am.  Dec.  221;  Beall  v.  Davenport, 

10.  Gay  V.  Moffltt,  2  Bibb    (Ky.)  48  Ga.  165,  15  Am.  Rep.  656;  Cham- 
506,  5  Am.  Dec.  633.  bers  v.  Pleak,  6  Dana  (Ky.)  426,  32 

11.  Doyle  V.  Wade,  23  Fla.  90,  1  Am.  Dec.  78. 

So.  516,  11  A.  S.  R.  334.  Note:  53  L.R.A.  935. 
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to  deny  his  landlord's  title  without  first  surrendering  possession,  pre- 
vent him  from  acquiring,  at  or  through  a  judicial  sale  during  the 
tenancy,  the  title  that  the  landlord  held  at  the  commencement  of  the 
tenancy,  or  from  holding  that  title  in  his  own  right  and  adversely 
to  the  landlord.  Any  objection  that  may  be  made  to  the  acquisition 
and  assertion  of  such  a  title  by  the  tenant  must  be  based  upon  some 
supposed  relation  of  trust  and  confidence  between  the  parties,  which, 
while  it  would  not  prevent  the  tenant  from  showing  that  a  third  person 
had  acquired  the  landlord's  title,  would  disqualify  him  to  acquire 
that  title  himself  and  hold  it  as  against  the  landlord.  The  great 
weight  of  authority,  however,  denies  the  existence  of- any  such  dis- 
qualifying relation,  and  establishes  the  proposition  that  a  tenant,  or 
one  claiming  under  him,  may,  if  he  acts  fairly,  acquire  the  title  that 
the  landlord  held  at  the  commencement  of  the  tenancy  by  purchase 
at  a  judicial  sale  or  from  one  who  holds  under  such  a  purchase,  and 
set  up  such  title  as  a  defense  to  an  action  of  ejectment.^*  While  it  is 
apparently  well  settled  that  a  tenant  cannot  acquire,  as  against  the 
landlord,  a  valid  title  based  on  a  tax  sale  during  the  tenancy,  even 
if  he  has  not  expressly  agreed  to  pay  the  taxes,  where  he  is  legally 
bound  to  pay  them,  or  where  he  is  indebted  to  the  landlord  for  rent 
in  excess  of  the  amount  due  for  taxes,**  yet  there  are  a  number  of 
decisions  to  the  effect  that  a  tenant  who  is  under  no  legal  obligation 
to  pay  the  taxes  assessed  upon  the  land  may  purchase  the  land  at  a 
sale  for  the  nonpayment  of  taxes,  and  set  up  the  title  so  acquired  in 
an  action  of  ejectment  brought  against  him  by  the  landlord.*'  Other 
authorities,  however,  clearly  deny  the  right  of  the  tenant  to  acquire 
such  a  title  as  against  the  landlord  without  reference  to  his  contractual 
or  statutory  liability  to  pay  the  taxes.*' 

41.  Title  Acquired  by  Defendant  Where  Both  Parties  Derive  Title 
from  Common  Source. — While  it  is  well  established  that  when  in  an 
action  of  ejectment  both  parties  derive  title  from  a  common  source, 
a  title  other  than  that  derived  from  the  common  grantor  is  not  avail- 
able to  a  party  who  fails  to  show  that  he  is  connected  with  it,*'  yet 
it  is  generally  well  settled  that  in  such  an  action  the  defendant  is 
not  estopped  from  asserting  against  the  plaintiff  a  title  which  he 
has  acquired  other  than  that  derived  from  the  common  source  and 
paramount  thereto.'**     It  has  been  held,  however,  that  the  alleged 

16.  Jackson  v.   Rowland,  6  Wend.       17.  Bettison  v.  Budd,  17  Ark.  546, 
(N.  Y.)  666,  22  Am.  Dee.  557;  Mnr-  65  Am.  Dec.  442;  Smith  v.  Newman, 
reU  V.  Roberts,  33  N,  C.  424,  53  Am.   62  Kan.  318,  62  Pao.  1011,  53  L.R.A. 
Dec.  419;  Camley  v.  Stanaeld,  10  Tex.  934  and  note. 
546,  60  Am.  Dec.  219.  18.  Note:  53  L.E.A.  940. 

Note:  53  L.R.A.  937.  19.  See  supra,  par.  17. 

16.  Note:  53  L.R-A..  941,  20.  Wolfe  v.  Dowell,  13  Smedes  A 

See  LiNDiiOED  and  Tenant;  Tax-  M.    (Miss.)    103,  51  Am.   Dec.   147; 
AUPJJ-  Philadelphia  Brewing  Co.  v.  McOwen, 
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paramoont  titie  will  not  suffice  unless  the  defendant  shows  that  it 
was  a  subsisting  and  available  title  on  which  a  recovery  might  have 
been  had.^ 

42.  Equitable  Defenses  Generally. — ^The  common  law  rule  excludes 
all  defenses  in  ejectment  except  those  that  are  legal;  and  this  rule 
still  obtains  in  the  absence  of  statute,  where  the  distinction  between 
actions  at  law  and  suits  in  equity  is  preserved,*  and  is  recognized  in 
the  federal  courts.'  In  many  of  the  states  at  the  present  time,  how- 
ever, either  by  reason  of  the  abolition  of  the  distinction  between  courts 
of  law  and  equity,  or  by  virtue  of  express  statutory  provisions,  equi- 
table defenses  may  be  made  to  the  action,*  and  in  some  jurisdictions 

76  N.  J.  L.  636,  73  Atl.  518, 131  A.  S.  375,  76  S.  E.  834,  43  L.R.A.(N.S.) 

R.  664,  16  Ann.  Cas.  648  and  note;  630,  the  court,  after  stating  it  as  the 

and  see  Martin  v.  Ranlett,  5  Rich.  L,  general  rule  that  an  equitable  title  can- 

(S.  C.)   541,  57  Am.  Dec.  770.  not  be  used  in  defense  of  an  action 

Note:  16  Ann.  Cas.  652.  of  ejectment,  said:    "True,  at  present, 

1.  Note:  16  Ann.  Cas.  652.  there  is  one  exception   to  this  rule, 

2.  Doe  V.  Haskins,  15  Ala.  619,  50  because  of  a  statute  allowing  a  pur- 
Am.  Dec.  154  and  note;  Woods  v.  chaser  of  an  equitable  title  to  defend 
Montevallo  Coal,  etc.,  Co.,  84  Ala.  560,  ejectment  upon  such  title;  but  that  is 
3  So.  475,  5  A.  S.  R.  393  and  note;-  where  a  vendor  sells  by  written  con- 
MiUs  V.  Graves,  38  HI.  455,  87  Am.  tract.  That  appLiee  only  in  case  of  an 
Dec.  314;  Kirkpatrick  v.  Clark,  132  executory  contract  between  individuals, 
111.  342,  24  N.  £.  71,  22  A.  S.  R.  531  and  that  statute  would  not  apply  in 
and  note,  8  L.R.A.  511;  Idnnertz  v.  this  case." 

Dorway,  175  111.  508,  51  N.  E.  809,  3.  Singleton  t.  Toachard,  1  Black. 
67  A.  S.  R.  232  and  note;  Kelso  v.  342,  17  U.  S.  (L.  ed.)  50;  Robinson 
Norton,  65  Kan.  778,  70  Pac.  896,  93  v.  Campbell,  3  Wheat.  212,  4  U.  S. 
A.  S.  R.  308  (stating  this- to  be  the  (L.  ed.)  372 ;  Kelso  v.  Norton,  65  Kan. 
rule  in  those  jurisdictions  where  the  778,  70  Pac.  896,  93  A.  S.  R.  308  and 
distinction  between  actions  at  law  and  note;  Moran  v.  Moran,  106  Mich.  8, 
suits  in  equity  is  preserved) ;  Wall  v.  63  N.  W.  989,  58  A.  S.  R.  462. 
Hill,  1  B.  Mon.  (Ky.)  290,  36  Am.  Note:  13  L.R.A.  206. 
Dec.  578;  Gilpin  v.  Davis,  2  Bibb  4.  Gates  v.  Gray,  85  Ark.  25,  106 
(Ky.)  416,  5  Am.  Dec.  622;  Porter  S.  W.  947, 122  A.  S.  R.  19  and  note; 
V.  Robinson,  3  A.  K.  Marsh.  (Ey.)  Morrison  v.  Wilson,  13  Cal.  494,  73 
253,  13  Am.  Dec.  153;  McKay  v.  Wil-  Am.  Dec.  593  and  note;  Love  v.  Wat- 
liams,  67  Mich.  547,  35  N.  W.  15^11  kins,  40  Cal.  547,  6  Am.  Rep.  624; 
A.  S.  R.  597  and  note;  Shaw  v.  Hill,  Johnson  v.  Drew,  34  Fla.  130,  15  So. 
83  Mich.  322,  47  N.  W.  247,  21  A.  S.  780,  43  A.  S.  R.  172  and  note;  Kelso 
R.  607  and  note;  Moran  v.  Moran,  v.  Norton,  65  Kan.  778,  70  Pac  896, 
106  Mich.  8,  63  N.  W.  989,  58  A.  S.  93  A.  S.  R.  308;  Taylor  v.  Danlev, 
R.  462;  Smith  v.  Hunt,  13  Ohio  260,  83  Kan.  646,  112  Pac.  595,  21  A»n. 
42  Am.  Dec.  201;  Zeuske  v.  Zeuske,  Cas.  1241;  Stump  v.  Warfield,  104 
55  Ore.  65,  103  Pac.  648,  105  Pac.  Md.  530,  65  AU.  346,  118  A.  S.  R. 
249,  Ann.  Cas.  1912A  557;  Parkinson  434,  10  Ann.  Cas.  249;  Falck  v.  Bar- 
V.  Bracken,  1  Pin.  (Wis.)  174, 1  Bum.  low,  110  Md.  159,  72  Atl.  678, 17  Ann. 
18,  39  Am.  Dec.  296.  CajB.  538;  Tibeau  v.  Tibeau,  19  Mo. 

Notes:  67  A.  S.  R.  237;  122  A.  S.  78,  59  Am.  Dec.  329  and  note;  Sher- 
R.  21;  13  L.R.A.  206;  49  L.R.A.(N.S.)  wood  v.  Baker,  105  Mo.  472, 16  S.  W. 
777.  938,  24  A.  S.  R.  399;  Clybum  v.  Mo- 

In  McGinnis  v.  Caldwell,  71  W.  Va.   Laughlin,  106  Mo.  521,  .17  S.  W.  692, 
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not  only  may  an  equitable  defense  be  set  up,  but  equitable  relief 
demanded  on  the  part  of  the  defendant,  against  the  plaintiff.'  It 
has  been  held,  however,  that  a  defendsmt  in  ejectment  is  not  always 
precluded  from  seeking  relief  in  equity  after  judgment  against  him, 
on  the  ground  that  he  has  not  filed  a  plea  by  way  of  equitable  defense, 
as  there  are  some  cases  in  which  the  equitable  rights  of  a  defendant 
in  ejectment  can  be  determined  only  in  a  court  of  equity.* 

43.  Equitable  Estoppel. — ^In  several  of  the  states  where  common 
law  and  equity  remedies  are  separate  and  distinct,  equitable  estoppels 
cannot  avail  a  defendant  in  ejectment,'  unless,  perhaps,  by  equitable 
plea,  where  such  pleas  are  allowed ;  *  but  in  others  such  estoppels  are 
held  to  be  available  in  ejectment,  as  well  as  in  other  common  law 
actions.*  In  those  states  having  a  reformed  procedure,  and  under 
laws  providing  that  there  shall  be  but  one  form  of  action  for  the 
administration  of  both  law  and  equity,  equitable  estoppel  is  available 
as  a  defense  to  an  action  of  ejectment.^^    And  the  equitable  defense 

27  A.  S.  R.  369  and  note;  McCallum       And  see  infra,  par.  70. 

V.  Boughton,  132  Mo.  601,  30  S.  W.       6.  Stump  v.  Warfleld,  104  Md.  530, 

1028,  33  S.  W.  476,  34  S.  W.  480,  65  AU.  346, 118  A.  S.  R.  434, 10  Ann. 

35  L.R.A.  480;   Kessner  v.   Phillips,   Cas.  249. 

189  Mo.  515,  88  S.  W.  66,  107  A.  S.       7.  McPheraon  v.  Walters,  16  Ala. 

R.  368,  3  Ann.  Cas.  1005;   Cobe  v.  714,  50  Am.  Dec.  200;  Smith  v.  Mun- 

Lovan,  193  Mo.  235,  92  S.  W.  93,  112  dy,  18  Ala.  182,  52  Am.  Dec.  221; 

A.   S.   R.  480,  4  L.R.A.(N.S.)    439;  Hagan  v.  EUis,  39  Fla.  463,  22  So.  727, 

Hewitt  V.  Price,  204  Mo.  31, 102  S.  W.  63  A.  S.  R.  167  (stating  this  to  be  the 

647,  120  A.  S.  R.  681;  Tillson  v.  HoU  rule  in  a  number  of  states  but  that 

loway,  90  Neb.  481,  134  N.  W.  232,  the    contrary     doctrine    prevails     in 

Ann.  Cas.  1913B  78;  Dobson  v.  Pearce,  Florida) ;  Mills  v.  Graves,  38  HI.  455, 

12  N.  Y.  156,  62  Am.  Dec.  152  and  87  Am.  Dec.  314;  Linnertz  v.  Dorway, 

note;  Crary  v.  Goodman,  12  N.  T.  266,  175  111.  508,  51  N.  E.  809,  67  A.  8.  R. 

64  Am.  Dec.  506;  Bartlett  v.  Judd,  21  232;  Wakefield  v.  Van  TasseU,  202  IlL 

N.  T.  200,  78  Am.  Dec.  131  and  note;  41,  66  N.  E.  830,  95  A.  S.  R.  207,  66 

Talley  v.  Kingfisher  Imp.  Co.,  24  Okla.  L.R.A.  511;  Petit  v.  Flint,  etc.,  R.  Co., 

472,  103  Pac.  591,  20  Ann.  Cas.  352  119  Mich.  492,  78  N.  W.  554,  75  A. 

and  note;  Zeuske  v.  Zeuske,  55  Ore.  S.  R.  417. 

65,  103  Pac  648,  105  Pac.  249,  Ann.      Note:  49  L.R.A.(N.S.)   777. 

Cas.  1912A  557    (stating  this  to  be      8.  Hagan  v.  Ellis,  39  Fla.  463,  22 

true  in  a  number  of  states,  but  that  the  So.  727,  63  A.  S.  R.  167. 

contrary    rule    prevails    in    Oregon) ;       9.  Hagan  v.  Ellis,  39  Fla.  463,  22 

Kenny  v.  McKenzie,  23  S.  D.  Ill,  120  So.  727,  63  A.  S.  R.  167  and  note; 

N.  W.  781,  49  L.R.A.(N.S.)  775  and  Burkhalter  v.  Edwards,  16   Ga.  593, 

note;  Neill  v.  Keese,  5  Tex.  23,  51  60  Am.  Dec.  744. 

Am.  Dec.  746;  Prentiss  v.  Brewer,  17       Note:  49  L.R.A.(N.S.)  778. 

Wis.  635,  86  Am.  Doe.  730  and  note.       10.  Clybum  v.  McLaughlin,  106  Mo. 

Notes:  7  A.  S.  B.  341;  11  A.  S.  R.  521,  17  S.  W.  692,  27  A.  S.  R.  369; 
602;  21  A.  S.  R.  611;  22  A.  S.  R.  Shea  v.  Shea,  154  Mo.  599,  55  S.  W. 
538;  46  A.  S.  B.  483;  67  A.  S.  R.  869,  77  A.  S.  R.  779  and  note;  Fitch 
237;  13  L.R.A.  206.  v.  Walsh,  94  Neb.  32,  142  N.  W.  293, 

5.  Bartlett  v.  Judd,  21  N.  T.  200,  Ann.  Caa.  1914C  1136. 
78  Am.  Dec.  131.  Note-  49  L.B.A.(N.S.)  778. 

Note:  13  L.R.A.  206. 
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of  estoppel  in  pais  may  be  set  up  in  a  civil  action  under  statute,  to 
determine  adverse  claims  to  real  estate,  which  supersedes  the  old 
common  law  and  equitable  actions  of  ejectment  and  to  quiet  title, 
where  the  statute  further  provide?  that  in  any  civil  action  defendant 
may  by  his  answer  set  up  as  many  defenses  and  counterclaims  as  he 
may  have,  whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both.**  Such  a  defense  is  also  available  in  an 
action  of  ejectment  under  the  Canadian  administration  of  justice 
act,  which  provides  that  "for  the  more  speedy,  convenient,  and  inex- 
pensive administration  of  justice  in  every  case,  the  courts  shall  be 
as  far  as  possible  auxiliary  to  one  another  respectively."  *'  A  stranger 
to  the  title  cannot,  however,  invoke  an  equitable  estoppel  against  the 
plaintiflF  in  ejectment.**  In  ejectment  by  one  having  perfect  title 
to  the  land,  the  fact  that  the  defendant,  shortly  after  his  entry,  placed 
valuable  improvements  on  the  land,  with  the  knowledge  of  and  with- 
out objection  by  the  plaintifiF,  who  knew  that  he  claimed  the  land  as 
his  own,  and  who  made  no  claim  of  any  interest  therein,  will  not  con- 
stitute an  equitable  estoppel  against  the  plaintiff.*^ 

44.  Oral  Contract  for  Purchase  of  Land. — In  some  states  it  is  held 
that  an  oral  contract  for  the  purchase  of  land  cannot  be  used  as  a 
defense  to  an  action  of  ejectment,  as  such  a  contract  is  unenforceable 
under  the  statute  of  frauds;  that  if  the  vendee  is  in  possession,  and 
has  fulfilled  his  contract  and  made  valuable  improvements,  he  may  in 
equity  be  entitled  to  a  deed ;  but  that  equity  alone  can  establish  that 
fact.**  In  other  jurisdictions  it  is  held,  however,  that  an  oral  contract 
for  the  purchase  of  land  may  be  set  up  as  a  defense  to  an  action  of 
ejectment  where  there  has  been  a  part  performance  of  the  oral  con- 
tract.** Likewise  it  has  been  held  that  where  a  person  enters  into  the 
possession  of  land  under  a  parol  agreement  of  purchase  and  makes 
valuable  improvements  thereon,  he  has  such  title  as  will  defeat  an 
action  of  ejectment.*^  But  if  a  person  claiming  as  vendee  under  a 
parol  contract  of  purchase  refuses  to  perform  his  part  of  the  agree- 
ment, although  he  has  been  let  into  possession,  his  contract  will  be 
no  defense  to  an  action  of  ejectment.** 

45.  Pendency  of  Action  as  Bar  to  Second  Action  on  After-acquired 
Title. — ^While  it  is  a  general  proposition  of  law  that  it  is  a  sufficient 

11.  Kenny  v.  McKenzie,  23  S.  D.  1912A  557  and  note. 

Ill,  120  N.  W.  781,  49  L.R.A.(N.S.)       16.  Tibeau  v.  Tibeau,  19  Mo.  78,  59 

775  and  note.  Am.  Dec  329  and*  note. 

12.  Note:  49  L.R.A.(N.S.)   778.  Note:  Ann.  Cas.  1912A  566. 

13.  Blodgett  V.  Perry,  97  Mo.  263,       17.  Bigler  v.  Baker,  40  Neb.  325, 
10  S.  W.  891,  10  A.  S.  R.  307.  58  N.  W.  1026,  24  L.R.A.  255. 

14.  Leonard  v.  Flynn,  89  Cal.  535,       Notes:  20  Ann.  Cas.  354;  Ann.  Cas. 
26  Pac.  1097,  23  A.  S.  R.  500.  1912A  566. 

15.  Zeuske   v.   Zeuske,  55  Ore.   65,       18.  Note:  Ann.  Cas.  1912A  568. 
103  Pac.  648,  105  Pac.  249,  Ann.  Cas. 
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ground  for  abating  a  suit  that  another  suit  ia  pending  in  tin  dama 
jurisdiction  for  the  same  cause  of  action,  and  between  the  same 
parties,^'  yet  two  suits  may  be  maintained  against  the  same  person 
at  the  same  time  to  recover  the  same  land,  if  the  second  suit  is  brought 
on  title  acquired  after  the  commencement  of  the  first.  Hence  the 
pendency  of  an  action  by  one  holding  the  equitable  title  is  not  a  bar 
to  another  action  by  the  same  plaintiff  against  the  same  defendant 
for  the  same  land,  on  an  after-acquired  legal  title.*" 

46.  Defenses  Available  in  Action  by  Purchaser  at  Execution  Sale. — 
While  as  already  seen  the  cases  establish  the  doctrine  that  in  an 
action  by  the  purchaser  at  an  execution  sale  to  recover  possession  from 
the  defendant  in  execution,  the  latter  cannot  defend  himself  by  show- 
ing an  outstanding  paramount  title  in  a  third  person,^  they  do  not 
go  to  the  extent  of  forbidding  the  defendant  from  disputing  such 
title  upon  any  ground.  To  give  rise  to  the  operation  of  this  rule,  it 
is  very  obvious  that  the  plaintiff  must  first  show  a  valid  sale  and  con- 
veyance by  the  sheriff  to  him.  And  as  a  valid  judgment  and  execu- 
tion is  essentially  necessary  to  invest  the  sheriff  with  legal  authority 
to  make  the  sale  and  conveyance,  it  is  always  permissible  for  a  defend- 
ant in  such  an  action  to  show,  if  he  can,  that  the  judgment  or 
execution  under  which  the  sheriff  undertook  to  make  the  sale  was  sa 
fatally  defective  as  to  be  insufficient  to  invest  the  sheriff  with  power 
to  do  so.  For  until  it  is  made  to  appear  that  there  has  been  a  legal 
and  valid  sale  and  conveyance  of  the  right,  title,  and  interest  of  the 
defendant,  it  will  not  appear  that  such  right,  title,  and  interest  has 
passed  to  the  plaintiff,  and  therefore  there  will  be  no  room  for  the 
operation  of  the  estoppel  whereby  the  defendant  is  prohibited  from 
disputing  his  own  title  by  undertaking  to  show  that  there  is  a  better 
title  in  some  one  else.*  Where  the  interest  of  a  mortgagor  in  posses- 
sion has  been  sold  under  execution,  and  ejectment  has  been  com- 
menced by  the  purchaser,  the  mortgagor  may  defeat  the  action  by 
showing  a  lease  for  years  from  his  mortgagee,  where  the  mortgage  was 
made  prior  to  the  levy.  This  defense  may  be  pleaded  puis  darrein, 
where  it  arose  pending  the  action  of  ejectment.*  Though  a  person 
who  enters  into  the  possession  of  land  under  an  agreement  to  purchase 
is  estopped  to  deny  his  vendor's  title,  yet  where  the  land  is  claimed 
by  a  purchaser  at  an  execution  sale  against  the  vendor,  the  vendee  in 
the  contract  to  purchase  is  not  estopped  from  showing  that  the  title 

10.  See  Abateueitt  and  Revtval,  A.  S.  R.  719  and  note;  Maples  v. 
▼ol.  1,  p.  10  et  seq.  Tunis,  11  Humph.   (Tenn.)   108,  53 

20.  Leonard  ▼.  Flynn,  89  Cal.  535,  Am.  Deo.  779. 
26  Pae.  1097,  23  A.  S.  R.  500.  Note:  84  Am.  Dee.  570. 

1.  See  supra,  par.  18.  See  generally,  Exxoimna  Ain>  Ad- 

2.  Carter  v.  Smith,  142  Ala.  414,  38  ionistbatobs  ;  Judicial  Salbs. 

So.  184,  110  A.  S.  R.  36;  Crenshaw  3.  Simmons  v.  Brown,  7  R.  X.  427, 
▼.  Julian,  26  S.  C.  283,  2  S.  E.  133,  4  84  Am.  Dec.  569  and  note. 
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of  his  vendor  was  meiely  equitable,  and  not  subject  to  sale  oa 
execution.* 

rV.  Pbocbdubb 

JurisdieHon,  F«ntte,  AcenuU  and  LimitaHon  of  Aetions 

47.  Jurisdiction  and  Venue. — ^A  district  court  of  the  United  States 
has  jurisdiction  of  an  action  of  ejectment  where  it  is  shown  that  the 
parties  to  the  suit  are  citizens  of  different  states,  and  that  the  amount 
in  controversy  exceeds  five  hundred  dollars.'  As  to  what  particular 
court  or  courts  of  a  state  have  jurisdiction  of  actions  of  ejectment, 
no  general  rule  can  be  stated,  as  this  is  frequently  a  matter  of  express 
statutory  regulation.*  In  some  jurisdictions  it  has  been  held  that 
the  object  of  an  action  of  ejectment  being  not  merely  to  recover  the 
possession  of  lands,  but  to  settle  the  title  and  establish  the  right  of 
property,  and  the  title  to  land  being  necessarily  involved  in  such  an 
action,  a  justice  of  the  peace  is  without  jurisdiction.'  In  other  states, 
however,  where  an  equitable  title  will  sustain  ejectment,  it  has  been 
held  that  the  owner  of  an  equitable  title  may  sue  in  a  justice's  court, 
although  a  justice  has  no  power  to  administer  equity.*  While,  in 
accordance  with  the  general  rule  as  to  local  actions,"  the  venue  in  an 
action  of  ejectment  should  be  laid  in  the  county  where  the  real  estate 
sought  to  be  recovered  is  situated,**  yet  it  is  apparently  well  settled 
by  the  courts  of  this  country  that  the  place  of  trial  of  an  action  of 
ejectment  may,  upon  motion  and  good  cause  shown,  be  changed  to  a 
county  other  than  that  in  which  the  land  in  dispute  lies,**  and  it  has 
been  held  that  even  a  constitutional  provision  that  all  actions  for  the 
recovery  of  the  possession  of  real  estate  shall  be  commenced  in  the 
county  in  which  the  real  estate,  or  any  part  thereof  affected  by  such 
action,  is  situated,  does  not  prevent  the  change  of  the  place  of  trial 
of  an  action  of  ejectment  commenced  in  the  proper  county,  piirsuant 
to  a  statutory  provision  authorizing  such  change  under  certain  cir- 
cumstances. In  Canada  also  it  has  been  held  that  while  ejectment 
is  a  local  action,  the  place  of  trial  may,  under  some  circumstances, 

4.  Million  v.  Riley,  1  Dana  (Ky.)  8.  Walker  v.  MiUer,  139  N.  C.  44S, 

359,  25  Am.  Deo.  149.  52  S.  E.  125,  111  A.  S.  R.  805,  4  Ann. 

6.  Hunt  V.  Orwig,  17  B.  Mon.  (Ky.)  Cas.  601,  1  L.R.A.(N.S.)  157. 

73.,  66  Am.  Dec.  144  and  note.  9.  See  generally,  Vbntje. 

6.  In  Wisconsin  jurisdiction  of  ae-  10.  Beverly  v.  Bui^e,  9  Ga.  440,  54 
tions  of  ejectment  has  been  given  to  Am.   Dec.   351;    Hord   v.   Walker,  5 
the  circoit  courts  by  statute.     Com-  Ldtt.  (Ky.)  22, 15  Am.  Dee.  39. 
stock  V.  Boyle,  134  Wis.  613,  114  N.  Note:  Ann.  Cas.  1912B  534. 

W.  1110,  126  A.  S.  R.  1033.  11.  Kalaeokekoi  ▼.  Waflnku  Sugar 

7.  Sartwell  t.  Sowles,  72  Yt  270,  48  Co.,  19  Hawaii  366,  Ann.  Cas.  19123 
Atl.  11,  82  A.  S.  R.  943.  529  and  note. 
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be  changed  upon  motion  to  a  county  other  than  that  in  which  the 
land  sought  to  be  recovered  is  situated.** 

48.  Accrual  and  Limitation  of  Action;  Effect  of  Laches. — ^As  already 
seen,  the  claimant  in  an  action  of  ejectment  must  have  not  only  a  title 
to  the  premises  in  dispute,  but  he  must  also  have  a  right  of  entry,  or 
a  right  to  the  possession  of  such  premises,  at  the  commencement  of 
the  suit,  and  tlie  £u;tion  may  be  defeated  by  the  adverse  possession 
of  another  for  the  statutory  period  of  limitation.**  Where  the  law 
prescribes  no  specific  bar  from  length  of  time,  twenty  years  have  gen- 
erally been  regarded  in  this  country  as  constituting  the  period  for  a 
legal  presumption  of  such  facts  as  will  sanction  &e  possession  and 
protect  the  possessor.**  A  statute  of  limitations  does  not,  however, 
prevent  the  owner  of  land  from  bringing  ejectment  at  any  time  after 
the  accrual  of  bis  right  of  action  for  possession,  unless  there  has  been 
an  actual,  continued,  visible,  notorious,  distinct,  and  hostile  posses- 
sion for  the  time  prescribed  by  such  statute.*'  Actions  of  ejectment 
constitute  no  exception  to  the  general  rule  as  to  the  saving  from  the 
running  of  the  statute  of  limitations  of  persons  laboring  under  dis- 
ability, such  as  coverture,  infancy,  unsoundness  of  mind,  etc.**  A 
disability  saving  an  heir  from  the  operation  of  the  statute  is  no  pro- 
tection to  co-heirs,*'  nor  can  a  married  woman,  against  whom  the 
statute  of  limitations  does  not  run  and  who  is  a  cotenant  with  another, 
on  purchasing  his  share,  recover  the  whole  property  if  the  statute  of 
limitations  has  run  against  his  claim.**  Where  the  right  of  action 
accrues  to  one  under  no  disability,  but  who  dies  without  bringing  suit, 
the  statute  of  limitations  continues  to  run,  notwithstanding  the  dis- 
ability of  one  claiming  under  the  deceased,  and  when  an  executor's 
OP  administrator's  right  to  recover  property  of  the  estate  is  barred 
by  the  statute  of  limitations,  the  heir  or  devisee  is  also  barred,  though 
the  latter  may  be  under  the  disability  of  infancy  at  the  time  the 
action  accrued  to  the  representative.**  The  right  of  an  administrator 
to  maintain  ejectment  for  the  use  of  the  heir  is  lost  when  the  right  of 
tlie  heir  is  barred  by  the  statute  of  limitations.**    In  some  jurisdic- 

12.  Note:  Ann.  Cas.  1912B  534.  Root  v.  McFerrin,  37  Miss.  17,  75  Am. 

13.  See  supra,  par.  19;  and  see  An-  Dec.  49;  Moore  v.  Armstrong,  10  Ohio 
VUBSE  Possession,  vol.  1,  p.  687  et  11,  36  Am.  Dec.  63  and  note;  McFar- 
seq.;  Limitation  of  Actions.  land  v.  Stone,  17  Vt.  165,  44  Am.  Dec. 

14.  Thomas  v.  Garvan,  15  N.  C.  223,  325.  See  Advbksi  Possession,  vol.  1, 
25  Am.  Dec.  708.  pp.  758,  759 ;  Limitation  of  Actions. 

15.  Jasperson  t.  Schamikow,  150  17.  Moore  v.  Armstrong,  10  Ohio  11, 
Fed.  571,  80  C.  C.  A.  373,  15  L.R.A.  36  Am.  Dec  63  and  note. 

TN.S.)   1178  and  note;  Illinois  Steel  18.  McFarlane  v.   Grober,  70  Ark. 

Co.  V.  Budzisz,  106  Wis.  499,  81  N.  371,  69  S.  W.  56,  91  A.  8.  E.  84. 

W,  1027,  82  N.  W.  534,  80  A-  S.  B.  19.  McLeran  v.  Benton,  73  Cal.  329, 

64,  48  L.R.A.  830.  14  Pac.  879,  2  A.  S.  R.  814  and  note. 

16.  McFarlane  v.  Grober,  70  Ark.  20.  MeFarland  v.  Ston«,  17  Vt  165, 
371,  69  S.  W.  56,  91  A.  S.  R.  84;  44  Am.  Dec.  326. 
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tions  the  fact  that  the  statute  of  limitations  has  not  run  against  a 
right  to  recover  possession  of  real  estate  will  not  prevent  the  applica- 
tion, in  bar  of  tiie  action,  of  the  doctrine  of  equitable  estoppel  by 
laches,*  but  in  others  it  is  held  that  the  doctrine  of  laches  does  not 
apply  to  a  case  in  which  the  plaintiff  does  not  ask  equitable  relief, 
but  seeks  in  a  court  of  law  to  enforce  a  plain  legal  title  in  an  action 
not  barred  by  any  statute  of  limitations.* 

Partiea 

49.  Right  to  Sue — ^Abatement  and  Survival. — As  already  seen  the 
action  of  ejectment  can  be  maintained  only  by  one  out  of  possession 
of  the  premises  sought  to  be  recovered,*  and  entitled  to  the  present 
possession  thereof.*  The  question  as  to  what  right  or  interest  in  the 
plaintiff  will  sustain  an  action  of  ejectment  has  already  been  con- 
sidered in  this  article,'  but  the  question  whether  particular  persons 
or  classes  of  persons  have  such  right,  title  or  interest  in  real  property 
as  will  entitie  them  to  maintain  the  action  is,  with  the  exception  of 
actions  by  cotenants,  left  for  consideration  in, the  appropriate  titles, 
save  in  so  far  as  cases  relating  to  the  right  of  such  persons  to  sue  may 
be  used  herein  for  purposes  of  illustration.*  A  purchaser  of  land 
acquires  all  the  rights  in  the  land  possessed  by  his  grantor,  and  if  the 
latter  was  entitled  to  bring  an  action  of  ejectment  for  invasion  of 
possession  such  right  passes  to  the  purchaser.'  To  authorize  the 
plaintiff  in  ejectment  to  use  the  name  of  a  third  person  as  lessor,  he 
must  show  that  he  has  a  bona  fide  subsisting  claim  to  the  premises, 
and  that  there  is  a  connection  between  his  title  and  that  of  the  party 
upon  whose  demise  he  seeks  to  recover;  or  that  he  has  the  authority 
of  that  person  in  whom  the  paramount  title  is  vested,  to  institute  the 
suit  in  his  name.*  In  the  common  law  action  of  ejectment  if  the 
lessor  of  the  plaintiff  in  ejectment  die,  pending  the  suit,  it  does  not 
abate,  because  the  nominal  plaintiff  survives.'  In  some  jurisdictions 
the  law  is  well  established  that  if  the  lessor  of  the  plaintiff  be  dead  at 
the  time  of  trial,  no  recovery  can  be  had  on  his  demise.    If  he  be 

1.  Kenny  v.  McKenzie,  23  S.  D.  Ill,  gages;  Mukicipal  Corporations; 
120  N.  W.  781,  49  L.R.A.(N.S.)  775.  Railroads;     Receivebs;     Religious; 

2.  McFarlane  v.  Grober,  70  Ark.  ^'ooietibs;  Remainders;  Reversions; 
371,  69  S.  W.  56,  91  A.  S.  B.  84.  See  Street  Railways;  Telegraphs;  Tele- 
generally.  Equity.  phones;  Trusts;  Vendor  and  Pdb- 

3.  See  supra,  par.  23.  chaser. 

4.  See  sapra,  par.  22.  7.  Postal  Telegraph-Cable  Co.  v. 
6.  See  supra,  par.  12  et  seq.  Eaton,  170  111.  513,  49  N.  E.  365,  62 
6.  See  Aliens,  vol.  1,  p.  824;  Cor-  A.  S.  R.  390,  39  L.R.A.  722. 

POBATIONS,  vol  7,  p.  569;  Cotenanoy,      8.  Keeter  v.  Smith,  32  Qa.  445,  79 

vol.  7,  p.  897;  Executors  and  Admin-  Am.  Dec.  303. 

istrators;  Guardian  AND  Ward;  Hus-      9.  Massie  v.  Long,  2  Ohio  287,  15 

BAND  AND  WiFB;  INFANTS;  LANDLORD   Am.  Dec.  542, 

AND  Tenant;  Lipb  Estates;  Mort- 
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alive  at  the  commencement  of  the  suit,  and  die  before  trial,  costs  only 
can  be  recovered.  If  dead  at  the  time  suit  was  brought,  there  can  be 
no  recovery  in  his  name  of  anything.*"  In  England,  as  well  as  in  a 
number  of  the  United  States,  it  is  well  settled  that  the  death  of  one 
joint  lessor  of  the  nominal  plaintiff  in  ejectment  does  not  abate  the 
suit.  By  statute  in  some  jurisdictions,  however,  the  law  of  survivor- 
ship in  joint  tenancies  is  aboUahed,  and  where  this  is  the  case  it  has 
been  held  that  upon  the  death  of  one  joint  tenant  recovery  may  be 
had  in  favor  of  the  survivor  for  a  moiety  of  the  land  and  his  portion 
of  the  mesne  profits.** 

50.  Joinder  of  Plaintiffs — ^Actions  by  Cotenants. — ^In  some  juris- 
dictions it  has  been  held  that  a  statute  providing  that  all  persons 
having  an  interest  in  the  subject  matter  of  the  action  and  in  obtaining 
the  relief  demanded  may  be  joined  as  plaintiffs,  except  as  otherwise 
provided  by  law,  applies  to  legal  as  well  as  equitable  actions,  and  that 
remaindermen  may  join  in  ejectment  with  the  owner  of  a  life  estate 
who  is  entitled  to  the  immediate  possession  of  land  held  adversely  by 
the  defendant.*'  Under  a  statute  concerning  actions  of  ejectment, 
which  provides  that  the  declaration  may  contain  several  counts,  and 
several  parties  may  be  named  as  plaintiffs  jointly  in  on^  count  and 
separately  in  others,  parties  may  sue  jointly,  and  proceed  jointly  in 
one  count,  for  the  land,  and  each  separately  in  other  counts,  and 
either  for  the  whole,  a  part,  or  for  a  separate  and  undivided  interest, 
but  parties  cannot  bring  separate  actions  and  be  required  to  consoli- 
date them  without  their  consent.**  According  to  the  common  law  rule 
while  joinder  of  joint  tenants  in  an  action  of  ejectment  was  proper, 
tenants  in  common  could  not  join  in  such  action,  but  could  only  sue 
separately,  because  they  were  separately  seized,  and  there  was  no 
privity  of  estate  between  them,  but  it  is  now  generally  held  that  all 
tenants  in  common  may  unite  in  one  action  for  the  possession  of  the 
common  property,  or  each  may  sue  separately  for  his  part,  and 
recovery  may  be  had  for  the  right  which  the  plaintiff  proves.**  On 
the  question  whether  a  tenant  in  common  suing  separately  may 
recover  the  whole  of  the  premises  of  which  he  is  entitled  to  an  undi- 
vided share  in  an  action  of  ejectment  against  a  person  who  is  not  a 
cotenant  or  one  holding  under  a  cotenant,  or  may  recover  only  his 

10.  Watson  v.  Tindal,  24  Ga.  494,  146  Wis.  324,  130  N.  W.  464,  Ann. 
71  Am.  Dec.  142,  Cas,  1912C  239  and  note. 

11.  Bryan  ▼.  Averett,  21  Ga.  401,  68  13.  Hardin  v.  Kirk,  49  111.  153,  95 
Am.  Dec.  464  (in  which  state  the  law  Am.  Dec.  579. 

of  survivorship  in  joint  tenancies  was       14.  Boavier  v.   Baltimore,   etc.,   R. 

abolished  by  the  act  of  1828).     Gen-  Co.,  67  N.  J.  L.  281,  51  Atl.  781,  60 

erally  as  to  the  abatemoit  of  actions,  L.R.A.  750;  Bergere  ▼.  Chaves,  14  N. 

see  Abatement  and  Revivai.,  vol.  1,  M.  352,  93  Pac.  762,  51  LJl.A.(N.S.) 

p.  10  et  seq.  50  and  note.     See  also  Cotbutanot, 

,    12.  B«ick  V.  Ashland  Cigar,  etc.,  Co.,  vol.  7,  p.  905  et  seq. 
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undivided  share  of  the  premises,  the  decisions  are  in  direct  conflict 
The  weight  of  authority  is  that  the  entire  premises  may  be  recovered 
under  such  circumstances  on  the  theory  that  ihe  unity  of  possession 
of  tenants  in  common  gives  each  tenant  such  an  interest  in  the  lands 
of  the  cotenancy  as  entitles  him  to  the  enjoyment  of  the  entire  estate 
as  against  every  one  except  his  cotenants.  On  the  other  hand,  in  a 
number  of  jurisdictions,  the  courts,  regarding  the  title  as  the  main 
thing  to  be  considered,  measure  the  tenant's  recovery  by  the  extent 
of  his  interest  in  the  property,  and  hold  that  a  tenant  in  common  may 
recover  in  ejectment  only  his  individual  share  of  the  premises.** 

51.  Against  Whom  Action  Maintainable. — ^It  is  the  general  rule 
that  the  action  of  ejectment  can  be  maintdned  only  against  the  party 
in  possession  of  the  premises  sought  to  be  recovered,  that  is,  against 
the  person  who  withholds  the  possession  from  the  plaintiflF,**  and  must 
be  brought  sigainst  the  actual  occupant  of  the  premises  if  there  be 
one.*'  If,  however,  there  is  no  actual  occupant  of  the  premises  in 
dispute,  express  provision  is  made  by  the  statutes  of  some  states  to  the 
effect  that  the  action  may  be  brought  against  some  person  exercising 
acts  of  ownership  on  the  premises  claimed,  or  claiming  title  thereto, 
or  some  interest  therein.*^  When  the  husband  is  confined  in  a 
lunatic  asylum,  and  the  wife  is  the  active  defendant  in  the  cause, 
withholding  the  premises  sued  for  and  making  a  defense  of  an  affirm- 
ative character,  she  must  be  regarded  as  a  proper  party  defend- 
ant.*' If  a  defendant  in  ejectment,  in  possession  of  the  premises, 
wishes  to  disavow  any  possession  in  himself,  he  should  not  defend; 
but  after  a  defense  made  he  cannot  set  up  that  there  are  also  others 
in  possession  who  have  the  actual  title.*"    In  construing  the  general 

15.  Godfrey  v.  Rowland,  17  Hawaii  58;  De  Garmo  v.  Prater,  125  Tenn. 
577,  7  Ann.  Cas.  993;  Bergere  v.  497,  146  S.  W.  144,  Ann.  Gas.  1913C 
Chaves,  14  N.  M.  352,  93  Pac.  762,  51  346;  Burchard  v.  Roberts,  70  Wis.  Ill, 
L.R.A.(N.S.)  50  and  note.  See  also  35  N.  W.  286,  5  A.  S.  R.  148  and 
Cotenancy,  vol.  7,  p.  906  et  seq.  note;  Le  Blond  v.  Peshtigo,  140  Wis. 

16.  Polack  V.  Mansfield,  44  Cal.  36,  604,  123  N.  W,  157,  25  L.R.A.(N.S.) 
13  Am.  Rep.  151;  Oetgen  v.  Ross,  47  511. 

III.  142,  95  Am.  Dee.  468;  McLawrin  18.  De  Garmo  v.  Prater,  125  Tenn. 

V.  Salmons,  11  B.  Mon.  (Ky.)  96,  52  497,  146  S.  W.  144,  Ann.  Cas.  1913C 

Am.  Dec.  563.     Generally  as  to  the  346 ;  Burchard  v.  Roberts,  70  Wis.  Ill, 

necessity  and  sufficiency  of  possession  35  N.  W.  286,  5  A.  S.  R.  148;  Le 

by  the  defendant,  see  supra,  par.  34.  Blond  v.  Peshtigo,  140  Wis.  604,  123 

17.  Keane  v.  Cannovan,  21  Cal.  291,  N.  W.  157,  25  L.R.A.(N.S.)  511;  and 
82  Am.  Dec.  738;  Dutton  v.  Wars-  see  Harrington  v.  Port  Huron,  86 
chancT,  21  Cal.  609,  82  Am.  Dec.  765;  Mich.  46,  48  N.  W.  641,  13  L.R.A. 
Weyler  v.  Gibson,  110  Md.  636,  73  664  (dissenting  opinion  quoting  How. 
AtL  261,  17  Ann,  Cas.  731;  Bensieck  Stat.  5  7791). 

V.  Cook,  110  Mo.  173,  19  S.  W.  642,      19.  Bensieck  v.  Cook,  110  Mo.  173, 
33  A.  S.  R.  422;  Hunter  v.  Wething-  19  S.  W.  642,  33  A.  S.  R.  422. 
ton,  205  Mo.  284,  103  S.  W.  543,  12       20.  Thomas  v.  OrreU,  27  N.  C.  569, 
Ann.  Cas.  529  and  note;  Thomas  v.  44  Am.  Dec.  58. 
Orrell,  27  N.   C.  569,  44  Am.  Dec. 
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rule  that  the  action  of  ejectment  should  be  brought  against  the  actual 
occupant  it  has  been  held  in  a  number  of  cases  that  a  mere  servant 
or  employee,  claiming  for  himself  no  interest  in  the  premises  or  any 
right  to  their  possession,  but  acting  under  the  control  of  another,  and 
only  in  that  manner  occupying  and  being  personally  upon  the  prem- 
ises, cannot  be  sued  in  an  action  of  ejectment  brought  to  recover  them, 
for  the  employer  and  not  the  servant  or  employee  is  the  party  in 
possession  and  answerable  in  that  action.*  But  the  rule  wMoh  thus 
exempts  the  mere  servant  or  employee  'of  another  from  an  action 
presupposes  that  the  employer  may  be  sued,  and  that  the  wrongs 
of  which  the  plaintiff  complains  may  be  redressed  by  resort  to  an 
action  against  the  employer,  as  being  the  real  party  committing  the 
ouster.  In  a  case,  therefore,  where  the  employer  is  for  any  reason 
not  amenable  to  an  action,  the  rule  referred  to  has  no  application, 
and  the  employer  or  servant  becomes  ex  necessitate  the  proper  party 
defendant,  since  he  is  the  only  party  who  can  be  subjected  to  suit 
at  all.  Were  this  otherwise,  it  would  result  that  open  and  admitted 
violation  of  private  rights  would  find  no  redress  in  the  courts  of  the 
country.*  It  is  accordingly  generally  held  that  where  federal  or  state 
officers  are  in  possession  of  premises  holding  for  the  government,  an 
action  of  ejectment  may  be  maintained  against  them  as  individuals; 
otherwise,  since  the  action  csuanot,  without  the  consent  of  the  state 
or  federal  government,  be  maintained  against  the  latter,  the  land- 
owner would  be  without  remedy.*  Of  course,  if  a  servant  as  such 
is  put  in  possession  of  land  by  his  master,  and  wrongfully  retains 
the  possession,  his  master  may  maintain  an  action  of  ejectment  to 
regain  possession.* 

52.  Joinder  of  Defendants. — It  is  the  general  rule  that  several 
defendants  in  ejectment  may  be  joined,*  where  the  plaintiff's  title  in 
relation  to  all  is  the  same,  although  their  possession  may  be  several 

1.  Polack  V.  Mansfield,  44  Cal.  36,  Polack  v.  Mansfield,  44  Cal.  36,  13 
13  Am.  Rep.  151;  Shaw  v.  Hill,  83  Am.  Rep.  151  j  Weyler  v.  Gibson,  110 
Mich.  322,  47  N.  W.  247,  21  A.  S.  R.  Md.  636,  73  AU.  261,  17  Ann.  Cas. 
607;  De  Qarmo  v.  Prater,  125  Tenn.  731;  Scranton  v.  Wheeler,  113  Mich. 
497,  146  S.  W.  144,  Ann.  Cas.  1913C  565,  71  N.  W.  1091,  67  A.  S.  B.  484 
346  and  note.  and  note. 

Note:  Ann.  Cas.  1913C  356.  Note:  Ann.  Cas.  1913C  357. 

2.  Polack  V.  Mansfield,  44  Cal.  36,  4.  Chatard  v.  O'Donovan,  80  Ind. 
13  Am.  Rep.  151;  Weyler  v,  Gibson,  20,  41  Am.  Rep.  782. 

110  Md.  636,  73  Atl.  261, 17  Ann.  Cas.  Note:  Ann.  Cas.  1913C  357. 

731;  De  Garmo  v.  Prater,  125  Tenn.  6.  Winans  v.  Christy,  4  Cal.  70,  60 

497,  146  S.  W.  144,  Ann.  Cas.  1913C  Am.  Dec.  597  and  note;  Jackson  v. 

346  and  note.  Andrews,  7  Wend.    (N.  Y.)   152,  22 

3.  United  States  v.  Lee,  106  U.  S.  Am.  Deo.  574;  Needham  v.  Branson, 
196,  1  S.  Ct.  240,  27  U.  S.  (L.  ed.)  27  N.  C.  426,  44  Am.  Dec.  45  and 
171;  Tindal  v.  Wesley,  167  U.  S.  204,  note;  Stuart  v.  Coalter,  4  Rand.  (Va.) 
17  S.  a.  770,  42  U.  S.  (L.  ed.)  137;  74,  15  Am.  Dec.  731. 
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and  not  joint;'  and  while  they  may  answer  separately  or  demand 
separate  verdicts,"  unless  they  do  so  they  will  be  concluded  by  the 
general  verdict.^  As  ejectment  must  be  brought  against  the  actual 
occupant,  it  follows  that  in  the  case  of  landlord  and  tenant,  with  the 
landlord  off  of  the  premises  and  the  tenant  in  actual  possession, 
the  action  cannot  be  meuntained  against  the  landlord  without  join- 
ing the  tenant  as  a  codefendant.*  Under  statutes  providing  that  if 
the  premises  in  dispute  are  not  actually  occupied,  the  action  must 
be  brought  against  some  person  exercising  acts  of  ownership  on  the 
premises  claimed,  or  claiming  title  thereto,  or  some  interest  therein, 
at  the  commencement  of  the  action,^**  it  is  frequently  further  pro- 
vided that  the  plaintiff  may  join  as  defendant  any  person  claiming 
title  to  such  premises,  with  any  actual  occupant  thereof,  or  of  some 
part  or  parcel  thereof,  holding  as  tenant  under  such  person  so  claim- 
ing title  or  otherwise.**  Since,  when  a  lessor  is  entitled  to  demand 
possession  of  the  leased  premises  and  he  finds  another  in  possession 
claiming  under  his  tenant,  he  is  clearly  entitled  to  serve  his  eject- 
ment upon  him  also,**  there  can  be  no  good  reason  why  he  may  not 
unite  him  and  his  own  tenant  in  the  same  action.**  Where  tenants 
in  possession,  together  with  their  warrantor,  are  made  defendants 
in  an  action  of  ejectment,  there  can  be  no  recovery  against  such  ten- 
ants except  upon  such  evidence  as  would  justify  a  recovery  against 
the  warrantor.**  Where  the  defendant  in  ejectment  has  possession 
and  a  Ufe  estate  in  the  property,  his  heirs  cannot  be  made  parties 
defendant  with  him,  for  the  reason  that  they  hold  under  him  if  they 
are  in  at  all,  and  c£ui  have  no  estate  during  his  life.*' 

53.  Objections  for  Nonjoinder  or  Misjoinder  of  Parties. — ^In  actions 
of  ejectment  the  usual  rules  as  to  the  time  and  manner  of  raising 
objections  for  the  nonjoinder  or  misjoinder  of  parties  apply,**  and 
where  objections  to  parties  are  not  raised  in  the  proper  time  and 
manner  they  are  usually  deemed  to  have  been  waived.*"    Where  the 

6.  JacksoD    V.   Andrews,   7   Wend.       12.  See  supra,  par.  34. 

(N.  y.)  152,  22  Am.  Dec.  574;  Need-  18.  Emerick    v.    Tavener,    9    Qrat. 

ham  V.  Branson,  27  N.  C.  426,  44  Am.  (Va.)  220,  58  Am.  Dec.  217. 

Dec.  45.  14.  Woodard    v.    Spiller,    1    Dana 

7.  Winans  v.  Christy,  4  Cal.  70,  60  (Ky.)  179,  25  Am.  Dec.  139. 

Am.  Dec.  597  and  note.  15.  Allen  v.  Ranson,  44  Mo.  263, 100 

8.  Winans  v.  Christy,  4  Cal.  70,  60  Am.  Dec.  282. 

Am.  Dec.  597  and  note;  Den  v.  Snow-  16.  See  generally  Paktibs;  Plead- 

hill,  13  N.  J.  L.  23,  22  Am.  Dec.  496.  inc. 

9.  Hunter  v.  Wethington,  205  Mo.  17.  Bensieck  v.  Cook,  110  Mo.  173, 
284,  103  S.  W.  543, 12  Ann.  Cas.  529  19  S.  W.  642,  33  A.  S.  E.  422.  And 
and  note.  see  Bouvier  v.  Baltimore,  etc.,  R.  Co., 

10.  See  supra,  par.  51.  67  N.  J.  L.  281,  51  Atl.  781,  60  LJl.A. 

11.  Burchard  v.  Roberts,  70  Wis.  750;  Mather  v.  Dunn,  11  S.  D.  196, 
111,  35  N.  W.  286,  5  A.  S.  E.  148  76  N.  W.  922,  74  A.  S.  R.  788  and 
(quoting  Wis.  Rev.  St.  J$  3075,  3076).  note. 
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defect  appears  on  the  face  of  the  pleading  as  in  the  case  of  misjoinder, 
it  may  be  taken  advantage  of  by  demurrer,**  and  if  it  does  not  so 
appear  the  objection  may  be  raised  by  answer." 

54.  Bringing  in  Necessary  Parties,  and  Substitution  of  Parties. — 
The  rale  that  parties  necessary  to  the  administration  of  substantial 
justice  may  be  directed  to  be  brought  in  at  any  time  either  before 
or  after  judgment  appUes  in  ejectment  as  in  other  actions.**  And  it 
has  been  held  that  in  an  action  of  ejectment  the  grtmtee  of  the  land 
pendente  lite  may  not  only  be  substituted  as  party  plaintiff,  but  if 
the  original  plaintiffs  remain  in  the  case,  such  grantee  having  become 
a  party  in  interest,  he  is  necessary  to  a  complete  determination  of 
the  action,  and  it  is  the  duty  of  tiie  court  to  have  him  brought  in 
and  made  a  party,  and  that  if  this  is  not  done  the  defendant  is,  upon 
his  motion,  entitled  to  a  judgment  of  nonsuit.  The  rule  that  in  an 
action  of  ejectment  the  plaintiff  must  have  the  right  to  the  possession 
not  only  at  the  time  of  the  institution  of  the  suit,  but  at  the  time  of 
trial  also,  is  not  altered  by  a  statute  providing  that  the  action  shall 
not  abate  by  death  or  transfer  of  interest,  as  this  statute  must  be  con- 
strued in  connection  with  another  statute  providing  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  and  that 
when  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in.*  Where  pending  an  action  in  ejectment  against  several 
defendants  holding  distinct  parcels  of  property  the  plaintiff  sells  to 
one  of  such  defendants,  the  latter  may  continue  the  suit  as  plaintiff 
against  the  other  defendants.  But  it  must  be  the  same  suit,  and  for 
the  property  claimed  by  the  first  pltdntiff  and  not  for  that  and  other 
property  claimed  by  the  last  plaintiff,  and  united  by  an  {unended 
complaint  to  that  originally  sued  for.'  If  a  sole  heir  of  the  common 
grantor  of  the  parties  is  brought  into  an  ejectment  suit  as  a  party, 
and  successfully  defends  by  separate  attorney,  he  is  entitled  to  recover 
for  costs  and  disbursements.* 

55.  Right  of  Landlord  to  Be  Let  in  to  Defend  Suit  against  Tenant — 
As  already  seen,  when  a  tenant  had  been  ousted  by  a  stranger  and 
had  brought  ejectment  against  him,  it  was  the  practice  for  such 
stranger  to  give  notice  of  such  suit  to  the  tenant  in  possession,  which 

18.  Bensieck  v.  Cook,  110  Mo.  173,  S.  E.  412, 115  A.  S.  R.  691.  And  see 
19  S.  W.  642,  33  A.  S.  R.  422  (im-  Burchard  v.  Roberts,  70  Wis.  Ill,  35 
proper  joinder  of  married  woman  as  N.  W.  286,  5  A.  S.  R.  148.  See  gen- 
defendant),  erally  Pakties. 

19.  Mather  v.  Dunn,  11  S.  D.  196,  1.  Burnett  v.  Lyman,  141  N.  C.  500, 
76  N.  W.  922,  74  A.  S.  R.  788  and  54  S.  E.  412,  115  A.  8.  R.  691. 
note.  2.  Bullion  Min.  Co.  v.  Croesus  Gold 

20.  Walker  v.  MUler,  139  N.  C.  448,  etc.,  Min.  Co.,  2  Nev.  168,  90  Am.  Dee. 
52  S.  E.  125,  111  A.  8.  B.  805,  4  526. 

Ann.  Cas.  601,  1  L.R.A.(N.S.)  157;  8.  Wegge  v.  Madler,  129  Wis.  412, 
Burnett  v.  Lyman,  141  N.  C.  500,  54  109  N.  W.  223,  116  A.  S.  R.  953. 
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notice  served  as  procees  to  the  tenant  who  then  appeared  and  defended 
the  action  by  permifBion  of  the  court  and  became  the  real  defendant 
in  the  suit.*  It  frequently  happened,  however,  that  the  lands  in  dis- 
pute belonged  to  some  third  person  out  of  possession  to  whom  service 
on  the  tenant  in  possession  could  afford  no  information  of  the  pro- 
ceedings against  him,  and  who,  by  the  common  law,  had  no  remedy 
against  his  tenant  if  the  latter  omitted  to  give  him  notice  of  them, 
and  even  when  he  did  receive  notice  it  was  hel^  that  the  landlord 
could  only  be  let  in  to  defend  with  his  tenant  and  that  his  right 
to  appear  depended  upon  the  tenant's  consent.  To  remedy  the  incon- 
venience' arising  from  this  state  of  affairs,  the  tenant's  landlord  waa 
first  permitted  by  the  courts  to  interpose  and  such  interposition  was 
afterwards  sanctioned  and  regulated  by  act  of  Parliament'  The  stat- 
ute of  11  Geo.  II.,  c.  19,  after  requiring  that  every  tenant  to  whom 
any  declaration  in  ejectment  should  be  delivered  should  forthwith 
give  notice  to  his  landlord,  bailiff,  or  receiver,  provided  further  that 
"it  shall  and  may  be  lawful  for  ihe  court  in  which  an  ejectment  is 
brought  to  suffer  the  landlord,  or  landlords,  to  make  him,  her,  or 
themselves  defendant  or  defendants,  by  joining  with  the  tenant  or 
tenants,  to  whom  the  declaration  in  ejectment  shall  be  delivered,  in 
case  he  or  they  shall  appear ;  but  in  case  such  tenant  or  tenants  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed  against  the 
casual  ejector  for  want  of  such  appearance;  but  if  the  landlord  or 
landlords  of  any  part  of  the  lands,  tenements,  or  hereditaments  for 
which  such  ejectment  was  brought,  shall  desire  to  appear  by  himself 
or  themselves,  and  consent  to  enter  into  the  like  rule  that,  by  the 
course  of  the  court,  the  tenant  in  possession,  in  case  he  or  she.  had 
appeared,  ought  to  have  done,  then  the  court  where  such  ejectment 
shall  be  brought  shall  and  may  permit  such  landlord  or  landlords 
so  to  do,  and  order  a  stay  of  execution  upon  such  judgment  f^ainst 
the  casual  ejector  until  they  shall  make  further  order  therein."  •  In 
.this  country  also,  either  by  virtue  of  the  English  statute  '  or  under 
statutes  of  similar  import,  the  landlord  is  usually  allowed  to  appear 
and  defend  the  action  of  ejectment  in  his  tenant's  name  or  as  a  co- 
defendant,  or  to  be  substituted  in  the  tenant's  place.*  It  has  been 
held,  however,  that  a  landlord  cannot  join  as  codefendant  with  a  terre 
tenant  sued  on  a  sheriff's  deed  of  his  interest  in  the  premises,  for  the 

4.  See  snpra,  par.  3.  8.  Dutton   ▼.   Warschaaer,  21   Cal. 

6.  Oetgen  v.  Ross,  47  HI.  142,  95  609,  82   Am.   Dec.   765;    Crockett   v. 

Am.  Dec.  468  and  note;  Crockett  v.  Lashbrook,  5  T.  B.  Mon.  (Ky.)   530, 

Lashbrook,  5  T.  B.  Mon.  (Ky.)   530,  17  Am.   Dec.   98;   Peters  v.  Allison, 

17  Am-  Dec.  98.  1  B.  Mon.   (Ky.)    232,  36  Am.  Dec 

6.  Minke  v.  McNamee,  30  Md.  294,  574;  Carson  v.  Bamett,  18  N.  C.  546, 
96  Am.  Dec.  577.  30  Am.  Dec.  143;  Sinclair  v.  Worthy, 

7.  Minke  v.  McNamee,  30  Md.  294,  60  N.  C.  114,  84  Am,  Dec  357. 
96  Am.  Dec.  577. 
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reason  that  his  interest  cannot  be  affected  in  the  suit,  as  the  plaintiff 
recovering  on  such  deed  comes  into  the  exact  estate  of  the  defendant, 
and  will,  therefore,  if  the  defendant  be  a  tenant,  be  after  his  recovery 
also  tenant  with  the  same  rights  and  disabilities.*  There  has  fre- 
quently been  a  question  as  to  the  meaning  of  the  word  "landlord"  as 
employed  in  the  English  act  before  set  out,  and  in  sLmilar  statutes  in 
this  country,  but  it  is  apparently  conceded  that  the  applicant  to  be 
entered  as  defendant,  either  with  or  for  the  tenant,  must  be  really  his 
landlord  or  the  one  from  whom  the  tenant  derived  his  possession,^* 
and  that  where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
he  ought  not  to  be  considered  a  landlord  within  the  meaning  of  the 
statute.**  A  widow's  possession  until  assignment  of  dower  being 
consistent  with  that  of  the  heirs,  in  an  ejectment  against  her  they 
may  be  admitted  to  defend." 

56.  Manner  and  Effect  of  Allowing  Such  Interposition. — The 
appearance  or  substitution  of  the  landlord  should  be  entered  of  record 
and  only  allowed  upon  notice  to  the  parties,  but  it  has  been  held  that 
where  at  the  request  of  the  tenant  he  appears  without  any  order  of 
record,  and  conducts  the  defense  to  judgment  in  the  lower  court>  it 
will  be  too  late  to  object  in  the  appellate  court  fojr  the  want  of  such 
order.  After  the  appearance  or  substitution  is  once  properly  made 
the  tenant  cannot  interfere  with  any  subsequent  proceedings  to  the 
prejudice  of  the  landlord,  and  the  right  of  the  landlord  to  conduct 
the  proceedings,  after  having  been  once  allowed  to  appear  and  defend 
in  the  tenant's  name,  extends  to  the  final  disposition  of  the  case,  and 
is  not  limited  to  the  proceedings  in  the  lower  court."  The  landlord's 
being  admitted  to  enter  himself  as  a  defendant,  does  not  however 
and  cannot  have  the  effect  to  expand  the  controversy,**  and  he  can 
make  only  such  defense  as  his  tenant  could  make.**  He  is  allowed 
to  defend  for  and  on  behalf  of  the  tenant,  but  the  defense  is  still 
restricted  to  the  possession  or  right  to  the  possession  of  the  tenant, 
and  can  no  more  be  prosecuted  separately  against  the  landlord,  with- 
out and  against  the  will  of  the  tenants,  than  it  could  originally  have 
been  instituted  against  the  landlord,  who  was  not,  at  the  time,  in 
possession.  A  discontinuance  of  the  suit,  as  to  the  tenant,  will  oper- 
ate a  discontinuance  of  the  whole  cause  of  action,  not  only  against 
the  tenant  but  against  the  landlord.^*    So  it  has  been  held  that  the 

9.  Avent  v.  Read,  2  Port.   (Ala.)   609,  82  Am.  Dec.  766. 

480,  27  Am.  Dec.  663.  14.  Peters   v.    AIIIbod,   1   B.    Mon. 

10.  Crockett  v.  Lashbrook,  5  T.  B.   (Ky.)  232,  36  Am.  Dec.  574. 

Mon.  (Ky.)  530, 17  Am.  Dec.  98.  16.  Sinclair   v.   Worthy,   60   N.   C. 

11.  Minke  v.  McNamee,  30  Md.  294,  114,  84  Am.  Dec.  357. 

96  Am.  Dec.  577.  16.  Crockett  v.  Lashbrook,  5  T.  B. 

12.  Porter   v.    Robinson,    3    A.   K.  Mon.    (Ky.)    530,   17   Am.   Dec.   98; 
Marsh.  (Ky.)  253,  13  Am.  Dec.  163.  Peters  v.  Allison,  1  B.  Mon.    (Ky.) 

13.  Dutton  V.  Warschauer,  21  Cal.  232,  36  Am.  Dec.  574. 
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plaintiff  in  ejectment  cannot  give  evidence  of  other  trespasses  com- 
mitted by  the  landlord  himself,  who  makes  himself  a  defendant  to 
protect  the  possession  of  his  tenant.*' 

Process,  Appearance,  and  Incidental  Proceedings 

57.  Service  of  Process  and  Appearance. — The  service  of  a  declara- 
tion or  complaint  in  ejectment  on  the  tenant  in  possession  is  con- 
sidered as  much  the  commencement  of  the  suit  as  the  service  of  a 
capias  ad  respondendum  in  personal  actions.  Upon  filing  an  affi- 
davit of  the  service  of  the  declaration  or  complaint,  and  entering 
the  common  rule,  the  tenant,  if  he  means  to  make  a  defense,  is  bound 
to  appear,  and  if  he  omits  to  do  so,  judgment  by  default,  in  effect, 
is  rendered  against  him,  because  he  may  be  turned  out  of  possession, 
and  because  he  is  liable  for  the  costs  in  an  action  for  the  mesne 
profits.**  Where  the  sheriff's  return  states  that  he  served  the  defend- 
ant in  ejectment  with  a  certified  copy  of  the  complaint,  this  is  suffi- 
cient to  support  a  judgment  by  default.  It  cannot  be  argued  that 
this  does  not  show  that  the  copy  was  certified  by  the  clerk ;  he  being 
the  only  person  who  could  legally  make  the  certificate,  it  must  be 
presumed,  in  favor  of  the  officer  who  has  the  general  power  of  making 
service,  that  he  discharged  his  duty  in  the  legal  mode.  Where  sev- 
eral persons  are  sued  in  the  writ  and  complaint  by  fictitious  names, 
but  service  is  had  upon  others  whose  names  are  indorsed  upon  the 
writ,  judgment  by  default  may  be  entered  against  the  latter.  After 
service  had  upon  them  in  this  way,  their  failure  to  appear  or  defend 
is  equivalent  to  an  admission  that  they  were  the  persons  intended  to 
be  sued." 

58.  Entry  into  Consent  Rttle. — As  has.  been  seen,  while  it  was 
originally  necessary  to  the  maintenance  of  an  action  of  ejectment 
for  the  plaintiff  to  show  an  actual  lease  to  himself,  an  entry  under 
such  lease,  and  an  ouster  by  the  defendant,  a  change  was  subsequently 
made,  after  which  no  lease  was  sealed  and  no  entry  or  ouster  actually 
made  and  the  plaintiff  and  defendant  were  merely  fictitious  names.** 
In  consequence  of  these  fictions  and  for  the  sake  of  convenience,  the 
consent  rule,  as  it  was  technically  termed,  was  adopted  in  the  court  of 
king's  bench  and  common  pleas  in  England  and  is  still  in  use  in 
those  states  where  the  fictitious  form  of  the  action  of  ejectment  has 
not  been  done  away  with.*  This  rule  was  imposed  upon  the  tenant 
in  possession  as  a  condition  of  his  being  allowed  to  appear  and  defend 
in  the  place  of  the  fictitious  defendant,  and  by  its  terms  he  undertakes 

17.  Carson  v.  Burnett,  18  N.  C.  548,  73  Am.  Dec.  632. 

30  Am.  Dec.  143.  20.  See  supra,  par.  3. 

18.  Baron   v.  Abeel,  3  Johns.  (N.       1.  Newman     v.     Foster,     3     How. 
J.)  481,  3  Am.  Dec.  515.  (Miss.)  383,  34  Am.  Dec.  98. 

19.  Curtis  V.  Herrick,  14  Cal.  117, 
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that  at  the  trial  he  will  waive  proof  of  the  lease,  entry  and  ouster 
stated  in  the  declaration,  plead  not  guilty,  and  rely  solely  upon  the 
merits  of  his  title.'  The  consent  rule  will  in  all  cases  be  sufficient 
to  prevent  a  nonsuit  for  want  of  a  real  lease  and  of  a  real  entry  and 
ouster  by  the  defendant.  When,  therefore,  an  ejectment  is  brought 
by  one  joint  tenant,  tenant  in  common,  or  coparcener  against  his 
companion,  as  an  actual  ouster  is  necessary,  the  defendant  may  apply 
to  the  court  upon  affidavits,  for  leave  to  file  a  special  consent  rule, 
to  confess  lease  and  entry,  but  not  ouster,  and  this  will  always  be 
granted  unless  it  appear  that  the  claimant  has  been  actually  obstructed 
in  his  occupation.*  So  also  under  a  statute  allowing  the  landlord  to 
appear  and  defend  in  case  the  tenant  refuses  or  neglects  to  appear, 
the  landlord,  as  a  condition  of  being  thus  allowed  to  appear  and  de- 
fend, piay  be  required  to  enter  into  a  consent  rule.*  A  defendant  in 
ejectment  by  confessing  lease,  entry,  etc,  waives  the  objection  that  the 
date  of  the  demise  laid  in  the  declaration  is  subsequent  to  the  time 
of  the  service  of  the  declaration  upon  the  defendant  by  the  sheriff.' 

59.  Defense  Bond. — ^In  some  jurisdictions  it  is  expressly  provided 
by  statute  that  in  all  actions  for  the  recovery  of  real  property  or  for 
the  possession  thereof,  the  defendant,  before  he  is  permitted  to  plead, 
answer  or  demur,  shall,  except  under  certain  enumerated  circum- 
stances, execute  and  file  an  undertaking  with  good  and  sufficient 
surety,  in  an  amount  to  be  fixed  by  the  court,  but  not  less  than  a 
certain  sum,  to  be  void  on  condition  that  the  defendant  pay  to  the 
plaintiff  all  such  costs  and  damages  as  the  plaintiff  may  recover  in 
the  action,  including  damages  for  the  loss  of  rents  and  profits.* 

60.  Interposition  of  Equity  to  Preserve  Property  in  iSispute  Pend- 
ing Action  of  Ejectment. — ^As  aid  to  an  action  in  ejectment  to  try  title 
to  land,  equity  will  preserve  the  status  quo,  and  to  this  end  may  in 
a  proper  case  enjoin  all  the  parties,  both  complainant  and  defend- 
ant, from  disturbing  the  existing  condition  of  the  property.'  So  also 
equity  has  jurisdiction  to  restrain  waste  upon  land  pending  a  deter- 
mination of  the  title  in  an  appropriate  action  of  ejectment.*     An 

2.  Caperton  v.  Schmidt,  26  Cal.  479,  Atl.  509,  91  A.  S.  E.  433,  57  L.R.A. 
85  Am.  Dec.  187;  Newman  v.  Foster,  956. 

3  How.  (Miss.)  383,  34  Am.  Dec.  98;  4.  Minke  v.  McNamee,  30  Md.  294, 

Den  V.  Morris,  7  N.  J.  L.  6,  11  Am.  gg  ^m,  d^c.  577.    And  see  supra,  par. 

Dec.  508;  Den  v.  SnowhiU,  13  N.  J.  55                                            ^    '  ^ 

L.  23,  22  Am.  Dec.  496:  French  v.  =    t?„ii„,  „    w-i.,™^^!.    oa  -a    n 

Robb,  67  N.  J.  L.  260,  51  Atl.  509,  „.\-  ^^TJ-jZ  Z 

91  A.  S.  R.  433,  57  L.R.A.  956;  BaUey  ^^^'  ^  ^-  "'^'  ^^-  „„  „    n    11 

v.  Fairplay,  6  Bin.  (Pa.)  450,  6  Am.  „„*•  ^^®  J-  .^^^"^  P„,V"            ' 

Dec.  486.                                        •  35  S.  E.  128,  48  L.R.A.  751. 

3.  Tongue  v.  NutweU,  17  Md.  212,  7.  Note:  38  L.R.A.(N.8.)  230.    And 
79  Am.  Dec.  649;  Newman  v.  Foster,  see  generally  Injunotions. 

3  How.  (Miss.)  383,  34  Am.  Dec.  98;  8.  Bracken  v.  Preston,  1  Pin.  (Wis.) 
Frencb  v.  Robb,  67  N.  J.  L.  260,  51   584,  44  Am.  Dec.  412  and  note.    And 

891 


Digitized  by 


Google 


i  61  EJECTMENT  9  E.  C.  L. 

injunction  in  aid  of  an  action  of  ejectment  restraining  waste  on  the 
land  involved  in  the  action  pending  same  is  in  the  nature  of  a  writ 
of  estrepement.*  It  is  the  general  rule  that  whenever  a  contest  over 
real  property  is  simply  a  question  of  disputed  title,  the  plaintiflF  assert- 
ing a  legal  title  in  himself  against  a  defendant  in  possession,  who  is 
receiving  the  rents  and  profits  under  a  claim  of  legal  title,  a  receiver 
will  not  ordinarily  be  appointed  even  if  the  defendant  is  insolvent, 
to  take  possession  of  the  property  from  him  or  to  receive  the  rents 
and  promts  thereof,  except  under  urgmt  and  peculiar  circumstances 
wherein  the  property  is  in  imminent  danger  of  loss  and  the  appoint- 
ment of  a  receiver  is  necessary  'to  preserve  it."  In  accordance  with 
this  rule,  the  contest  in  actions  of  ejectment  being  merely  as  to  the 
legal  title  of  the  respective  parties,  a  receiver  of  the  rents  and  profits 
is  not  usually  appointed  pendente  lite  unless  some  special  equitable 
ground  is  shown  entitling  the  plaintiff  to  them,  or  it  is  shown  that 
sequestration  is  essential  to  his  protection.^*  In  some  instances,  how- 
ever, equity  has  assumed  jurisdiction  to  preserve  the  existing  status 
of  property  and  prevent  waste  thereon,  and  has  even  appointed  a 
receiver  for  the  property,  although  it  was  in  the  possession  of  an 
adverse  claimant,**  and  has  appointed  a  receiver  to  take  charge  of 
the  rents  and  profits  of  real  estate,  and  otherwise  protect  them,  where 
the  title  thereto  is  in  litigation  in  an  ejectment  action  removed  from 
the  state  court  to  the  federal  court.** 

Pleadiiig 

61.  Form,  Requisites  and  Sufficiency  of  Declaration,  Petition  or 
Complaint  Generally. — In  order  to  maintain  an  action  of  ejectment 
at  common  law  the  plaintiff  was  required  to  prove  a  lease  to  himself 
for  a  term  of  years  made  by  a  lessor  entitled  to  the  possession,  his 
entry  under  the  lease,  and  an  ouster  by  the  defendant.**  And  conse- 
quently he  was  required  to  allege  these  facts,  and  this  form  of  the 
declaration  continued  to  be  the  same  notwithstanding  the  change 
made  by  the  introduction  of  a  fictitious  plaintiff  and  casual  ejector.** 
In  some  of  the  states  the  statutes  regulating  the  action  of  ejectment 
or  providing  a  substitute  therefor  *♦  prescribe  the  general  form  of 
the  declaration,  petition  or  complaint,*'  and  where  this  is  the  case 

see  Freer  v.  Davis,  52  W.  Va.  1,  43  (N.S.)  230.    See  generally  Rbceivbrs. 
S.  E.  164,  94  A.  S.  R.  895,  59  L.R.A.       11.  Note:  72  A.  S.  R.  68. 
556.  12.  Notes :  72  A.  S.  R.  68 ;  38  L.R.A. 

Note:  38  L.RJl.(N.S.)  230.  (N.S.)  230. 

9.  Note:  38  L.R.A.(N.S.)  230.    And       13.  Note:  38  L.R.A.(N.S.)  230. 
see  generally  Waste.  14;  See  supra,  par.  3. 

10.  Sengfelder    v.    Hfll,    16    Wash.       16.  Caperton   v.    Schmidt,   26    Cal. 
355,  47  Pac.  757,  58  A.  S.  R.  36  and  479,  85  Am.  Deo.  187. 

note.  16.  See  sapra,  par.  4. 

Notes:  72  A.  S.  R.  66;  38  L.RJL.       17.  Caperton   v.    Schmidt,   26   CaL 
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the  statutory  requirements  must  be  strictly  complied'  with.*'  In  the 
absence  of  such  statutes  no  particular  form  of  declaration,  petition 
or  complainl;  is  necessary,  and  it  is  only  required  that  it  should  be 
adapted  to  the  estate  sought  to  be  recovered,  and  the  facts  desired  to 
be  put  in  issue,**  and,  as  in  other  actions,  the  test  of  the  sufficiency 
of  the  pleading  is  whether  the  facts  set  forth  show  a  right  in  the 
plainti£F  and  a  wrong  by  the  defendant.*^  It  has  been  held  that 
parties  cannot  claim  equitable  relief  in  an  action  of  ejectment,  under 
a  petition  the  allegations  of  which  are  only  suited  to  try  the  legal 
title,  but  that  if  the  parties  are  entitled  to  equitable  relief  they 
must  seek  it  in  a  separate  proceeding.*  And  even  where,  as  ia  the 
case  under  the  practice  in  some  jurisdictions,  equitable  relief  may, 
under  proper  pleadings  and  an  appropriate  method  of  trial,  be  granted 
in  the  same  action  in  which  the  title  and  right  to  possession  of  real 
property  are  adjudicated,  yet  a  prayer  for  equitable  relief  in  an  action 
to  recover  real  property  may  properly  be  stricken  out  when  facta 
are  not  stated  which  entitle  the  plaintiff  to  such  relief.' 

62.  Description  of  Property  Sought  to  Be  Recovered. — The  decla- 
ration, petition  or  complaint  in  ejectment  should  contain  such  a  de- 
scription of  the  land  in  dispute  that  it  may  be  identified  and  posses- 
sion given  in  case  the  plaintiff  should  recover.'  A  description  of  land 
in  a  declaration  in  ejectment,  according  to  the  number  of  the  section, 
township,  and  range  upon  the  public  surveys,  is  sufficient  to  support 
a  judgment  in  the  plaintiff's  favor,*  as  is  a  declaration  describing 
land  as  a  certain  lot  designating  it  by  number  in  a  certain  town  or 
according  to  a  certain  plat."  So  also  a  description  of  the  land  as  a 
particular  quarter-section,  "except  two  acres  in  the  southeast  comer," 
has  been  held  sufficiently  certain  and  definite;  the  exception  in  the 
description  being  construed  to  mean  two  acres  in  such  corner,  lying 

479,  85  Am.  Dec.  187  (stating  this  to  14  Ann.  Gas.  975;  Rowe  v.  Beckett,  30 

be  the  case  in  some  states,  but  holding   Ind.  154,  95  Am.  Dec.  676.    See  gen- 

that  no   particular  form   is  required  erally  Pleading. 

in    California) ;   Ballance   v.   Rankin,       1.  Vasquez  v.  Ewing,  24  Mo.  31,  66 

12  HI.  420,  54  Am.  Dec.  412;  Racine  Am.  Dec.  694  and  note. 

V.  Crotsenberg,  61  Wis.  481,  21  N.  W.      .2.  Hahl  v.  Sugo,  169  N.  Y.  109,  62 

520,  50  Am.  Rep.  149;  Mash  v.  Bloom,  N.  E.  135,  88  A.  S.  R.  539,  61  L.B.A. 

133  Wis.  646,  114  N.  W.  457,  14  Ann.  226.   -.j 

Cas.  1012,  14  JLB.A(N.S.)  1187.  3.  White  v.  Hapemaa,  43  Mich.  267, 

18.  Mash  V.  Bloom,  133  Wis.  646,  5  N.  W.  313,  38  Am.  Rep.  178;  Pickett 
114  N.  W.  457,  14  Ann.  Cas.  1012,  14  v.  Doe,  5  Smedes  &  M.  (Miss.)  470,  43 
L.R.A.(N.S.)  1187.  Am.  Dec  523. 

19.  Caperton  v.  Schmidt,  26  Cal.  4.  Pickett  v.  Doe,  6  Smedes  &  M. 
479,  85  Am.  Dec.  187.  (Miss.)    470,  43  Am.   Dec.  523  and 

20.  Wachstein   v.   Christopher,   128  note. 

Oa.  229,  57  S.  E.  511,  119  A.  S.  R.       5.  Carlisle  ▼.  KiUebrew,  91  Ala.  351, 
381,  11  L.R.A.(N.S.)  917;  Chidsey  v.  8  So.  355,  24  A  S.  R.  915. 
Brookes,  130  Ga.  218,  60  8.  E.  529, 

893 


Digitized  by 


Google 


i  63  EJECTMENT  9  R.  C.  L. 

in  a  square,  and  bounded  by  four  equal  sides.*  It  has  been  held  not 
to  be  necessary  to  state  the  name  by  which  land  may  have  been  pat- 
ented in  declarations  in  actions  of  ejectment,  but  that  the  same  may 
be  described  by  abuttals,  course  and  distance,  by  any  name  it  may 
have  acquired  by  reputation,  or  by  any  other  description  certain 
enough  to  identify  the  same.'  Where  parol  evidence  is  necessary  to 
identify  the  premises  conveyed  by  deed,  the  complaint  should  not 
follow  the  description  in  the  deed,  but  should  aver  the  facts  established 
by  the  extrinsic  proof,  so  that  the  judgment,  following  the  complaint, 
may  be  more  certain  and  definite  as  to  the  land  recovered.^ 

63.  Estate,  Interest  and  Title  of  Plaintiff. — ^Under  the  common 
law  form  of  ejectment  the  plaintiff,  while  not  alleging  title  in  his 
declaration,  must  allege  a  demise  or  lease  of  the  premises  in  question 
to  him  by  the  lessor  on  a  day  named,®  by  virtue  of  which  he  entered 
into  said  premises,**  and  if  there  is  no  demise  from  a  particular  per- 
son no  recovery  can  be  had  based  upon  his  Utle.^*  The  demise  or  lease 
in  ejectment  is  a  mere  creature  of  the  imagination  which  the  court 
compels  the  defendant  to  confess  as  alleged,  or  it  will  not  allow  him 
to  appear  in  the  action  or  to  defend  his  title,"  and  though  it  must 
be  consistent  with  the  title  of  the  alleged  lessor,  and  one  which  he 
might  legally  make,  yet  with  this  qualification  the  time  is  wholly 
immaterial,  if  after  the  title  or  right  of  entry  has  accrued,**  and 
before  the  institution  of  the  suit.**  The  plaintiff  may  lay  as  many 
demises  as  he  pleases,  and  if  he  show  title  under  any  one  of  them 
he  may  recover.  He  may  also  add  new  demises  by  way  of  amend- 
ment at  any  time  when  it  is  necessary  to  maintain  his  suit.*'  In  some 
jurisdictions,  though  under  the  modern  practice,  it  is  held  proper  and 
even  necessary  for  the  plaintiff  in  an  action  of  ejectment  or  the  statu- 
tory substitute  therefor  to  set  forth  in  his  declaration,  petition  or  com- 
plaint, that  he  has  an  estate  or  interest  in  the  premises  claimed,  and 
to  state  the  nature  and  extent  of  such  interest  whether  in  fee,  dower, 
for  life,  or  for  a  term  of  years,  specifying  such  life  or  Uves,  or  the 
duration  of  such  term.*'    And  it  is  also  sometimes  provided  by  stat- 

6.  Oreen  v.  Jordan,  83  Ala.  220,  3  Jackson,  1  Blackf.  (Ind.)  210, 12  Am. 
So.  513,  3  A.  S.  R.  711.                    .  Dec.  225. 

7.  Huddleson    v.   Reynolds,   8    Gill  11.  Hobby  v.  Bunch,  83  Qa.  1,  10 
(Md.)    332,  50  Am.  Dec.  702f  Cad-  S.  E.  113,  20  A.  S.  R.  301. 
walader  v.  Price,  111  Md.  310,  73  Atl.  12.  See  supra,  par.  58. 

273,  134  A.  S.  R.  603,  19  Ann.  Cas.  13.  Den  v.  Snowhill,  13  N.  J.  L.  23, 

547.  22  Am.  Dec.  496. 

8.  Cottingham  v.  Hill,  119  Ala.  353,  14.  Deas  v.  Sammons,  126  Oa.  431, 
24  So.  552,  72  A.  S.  R.  923.  55  S.  E.  170,  7  Ann.  Cas.  1124;  Den 

9.  Capefton  v.  Schmidt,  26  Cal.  479,  v.  Snowhill,  13  N.  J.  L.  23,  22  Am. 
85   Am.   Dec.  187;   Fuller  v.   Wads-  Dec.  496.    And  see  supra,  par.  13. 
worth,  24  N.  C.  263,  38  Am.  Dec.  692.  16.  Deas  v.  Sammons,  126  Oa.  431, 

10.  Caperton   r.    Schmidt,   26    Cal.   55  S.  E.  170,  7  Ann.  Cas.  1124. 

479,  85  Am.  Dec.  187;  Armstrong  y.       16.  Caperton   v.    Schmidt,   26    Cal. 
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ute  that  if  the  plaintiff  claims  any  undivided  share  or  interest  in  any 
premises  he  shall  state  the  same  particularly.^'  According  to  the 
practice  in  a  number  of  other  states,  however,  the  declaration,  peti- 
tion or  complaint  need  only  allege  the  ownership  of  the  plaintiff  in 
general  terms  without  alleging  in  detail  the  particular  facte  on  which 
his  claim  of  title  is  based,^^  and  it  will  be  sufficient  if  the  plaintiff 
state  that  he  has  a  legal,  or  in  some  jurisdictions  an  equitable,  estate 
in  the  property  in  dilute  and  is  entitled  to  the  possession  thereof, 
and  that  the  defendant  unlawfully  or  wrongfully  keeps  him  out  of 
such  possession.** 

64.  Right  to  Possession  and  Ouster;  Disseisin  or  Wrongful  With- 
holding by  Defendant — Aa  has  been  seen  it  is  essential  to  the  main- 
tenance of  an  action  of  ejectment  that  the  plaintiff  shall  be  entitled 
to  the  present  possession  of  the  premises  in  dispute,***  and  that  he  has 
been  ousted  or  deprived  of  such  possession,  or  that  possession  is  wrong- 
fully withheld  from  him  by  the  defendant,*  and  it  is  therefore  essen- 
tial that  the  plaintiff  shall  allege  such  facts  in  his  declaration,  peti-. 
tion  or  complaint.'  At  common  law  the  plaintiff  in  ejectment  after 
alleging  a  demise  of  the  premises  to  him  by  his  lessor  and  an  entry 
and  possession  thereunder  must  allege  that  the  defendant  at  a  time 
speciRed,  and  before  the  expiration  of  the  plaintiff's  term,  entered 
and  ejected  him.*  But  he  may  lay  the  ouster  committed  by  the 
defendant  at  any  time  he  pleases,  provided  it  is  after  the  demise,  and 
he  is  put  to  no  proof  of  tiie  same,  as,  like  the  demise  and  entry,  it 
must  be  confessed  before  the  defendant  will  be  allowed  to  appear  or 
defend  his  title.*    Where  the  demise  is  laid  to  have  been  made  on  a 

479,  85  Am.  Dec.  187;  Ballance  t.  19.  Mastin  v.  Gray,  19  Kan.  458, 
Rankin,  12  111.  420,  54  Am.  Dec.  412;  27  Am.  Rep.  149;  Taylor  v.  Danley, 
Ludeman  v.  Hirth,  96  Mich.  17,  55  N.  83  Kan.  646,  112  Pac.  595,  21  Ann. 
W.  449,  35  A.  S.  R.  588;  Racine  v.  Cas.  1241;  Fitch  v.  Walsh,  94  Neb. 
Crotsenberg,  61  Wis.  481,  21  N.  W.  32,  142  N.  W.  293,  Ann.  Cas.  1914C 
520,  50  Am.  Rep.  149;  Mash  v.  Bloom,  1136  and  note;  Brady  v.  Kreuger,  8 
133  Wis.  646, 114  N.  W.'457,  14  Ann.  S.  D.  464,  66  N.  W.  1083,  59  A.  S.  R. 
Cas.  1012,  14  L.R.A.(N.S.)  1187;  Le  771. 

Blond  V.  Peshtigo,  140  Wis.  604,  123       20.  See  supra,  par.  22. 
N.  W.  157,  25  L.R.A.(N.S.)  511.  1.  Sec   supra,   par.   23. 

17.  Ballance  v.  Rankin,  12  HI.  420,  2.  Racine  v.  Crotsenberg,  61  Wis. 
54  Am.  Dec.  412  and  note;  Hardin  v.  481,  21  N.  W.  520,  50  Am.  Rep.  149; 
Kirk,  49  111.  153,  95  Am.  Dec.  579.  Mash  v.  Bloom,  133  Wis.  646,  114  N. 

18.  At  water  v.  Spalding,  86  Minn.  W.  457,  14  Ann.  Cas.  1012, 14  LJt.A. 
101,  90  N.  W.  370,  91  A.  S.  R.  331  (N.S.)  1187;  Le  Blond  v.  Peshtigo, 
and  note  ;McArthurv.aark,  86  Minn.  140  Wis.  604,  123  N.  W.  157,  25 
165,  90  N.  W.  369,  91  A.  S.  R.  333  L.RA.(N.S.)  511. 

and  note;  Baker  v.  Butte  Water  Co.,  3.  Caperton  v.  Schmidt,  26  Cal.  479, 

40  Mont.  583,  107  Pac.  819,  135  A.  85  Am.  Dec.  187. 

S.  R.  642.     And  see  Tyler  v.  Hall,  4.  Bailey  v.  Fairplay,  6  Bin.  (Pa.) 

106  Mo.  313,  17  S.  W.  319,  27  A  S.  450,  6  Am.  Dec  486.    See  supra,  par. 

R.  337  and  note.  58. 
Note:  Ann.  Cas.  1914C  1137. 

895 


Digitized  by 


Google 


tf  65,  66  EJECTMENT  9  B.  C.  L. 

certain  date  and  the  ouster  to  have  taken  place  afterwards,  to  wit, 
in  a  previous  month  of  the  same  year,  the  declaration  will  be  held 
good  and  the  scilicet  repugnant  and  void."  As  already  seen,  it  is 
held  in  a  number  of  jurisdictions  that  it  is  sufficient  for  the  plaintiif 
in  an  action  to  recover  the  possession  of  real  property  to  allege  that 
he  is  the  owner  and  entitled  to  the  immediate  possession  of  the  prop- 
erty in  dispute  and  that  the  same  is  wrongfully  withheld.*  When 
the  plaintiff  has  been  in  possession  of  the  premises  for  which  he  sues, 
it  will  be  sufficient  for  him  to  allege  in  his  complaint  such  possession 
and  entry,  ouster  and  continued  withholding  by  the  defendant.'  It 
is  not  ordinarily  necessary  that  the  plaintiff  should  anticipate  the 
defense;  and,  where  he  relies  on  possession,  it  is  not  essential  that 
the  pe.tition  should  contain  an  averment  that  the  defendant  is  an 
intruder;  but  evidence  of  prior  possession  alone  suffices  to  put  the 
defendant  on  proof  that  he  has  a  better  title  than  that  of  the  plain- 
tiff.* And  it  has  been  held  that  although  the  plaintiff  alleged  in  his 
declaration  a  fee  simple  title  he  is  not  compelled  to  prove  the  same 
but  may  properly  rely  on  prior  possession  if  he  chooses  to  do  so.* 

65.  Disclaimer. — Both  in  the  common  law  action  of  ejectment  and 
in  statutory  proceedings  in  the  nature  of  ejectment  the  defendant  may, 
instead  of  defending,  disclaim  any  interest  in  or  possession  of  the 
property  sought  to  be  recovered,  or  any  part  thereof,**  but  after  a 
defense  made  he  cannot  set  up  that  there  are  also  others  in  posses- 
sion who  have  the  actual  title.** 

66.  Demurrer. — The  usual  rules  as  to  the  propriety  and  effect  of  a 
demurrer  apply  in  actions  of  ejectment**  Thus  where  the  plaintiff 
sets  forth  in  his  declaration,  petition  or  complaint  the  title  upon  which 
he  relies  to  recover  the  property  in  dispute,  and  such  title  is  insuffi- 
cient in  law,  the  petition  may  properly  be  dismissed  upon  demurrer.** 
But  it  has  been  held  that  if  the  complaint  discloses  that  the  plaintiff 
is  entitled  to  any  relief  whatever  a  general  demurrer  to  it  cannot  be 
sustained.**  So  a  complaint  in  ejectment  which  avers  that  the  plain- 
tiff is  in  possession  of  the  whole  tract,  and  the  defendant  in  pos- 
session of  part  of  it,  is  demurrable  for  ambiguity.**    Even  in  those 

5.  Armstrong  v.  Jackson,  1  Blackf.  Pac.  685,  58  A.  S.  R.  245;  Thomas  v. 
(Ind.)  210,  12  Am.  Dec.  225.  OrreU,  27  N.  C.  569,  44  Am.  Dec  58 

6.  See  supra,  par.  63.  and  note;  Harris  v.  Tyson,  24  Pa.  St 

7.  Hutchinson  v.  Perley,  4  Cal.  33,  347,  64  Am.  Dec  661. 

60  Am.  Dec.  578;  Caperton  v.  Schmidt,       11.  Thomas  v.  Orrell,  27  N.  C.  569, 

26  Cal.  479,  85  Am.  Dec.  187.     See  44  Am.  Dec  58. 

supra,  par.  20.  12.  See  generally  Pleadinq. 

8.  Moss  V.  Chappell,  126  Ga.  196,       18.  Chidsey  v.  Brookes,  130  Ga.  218, 
54  S.  E.  968,  11  L.R.A.(N.S.)    398.   60  S.  E.  529,  14  Ann.  Gas.  975. 

9.  Winans  v.  Christy,  4  Cal.  70,  60       14.  Baker  v.  Butte  Water  Co.,  40 
Am.  Dec  597.  Mont  583,  107  Pac.  819, 135  A.  S.  R. 

10.  Argonaut  Consolidated  Mining,  642. 

etc.,  Co.  V.  Tomer,  23  Colo.  400,  48      15.  Meacham  t.   Bear   Valley  Ixr. 
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jurisdictioDS  where  the  defendant  in  ejectment  is  required  to  plead 
the  statute  of  limitations,  it  has  been  held  that  this  rule  does  not 
apply  where  it  appears  on  the  face  of  the  declaration,  petition  or 
complaint  that  the  plaintiff's  action  is  barred  by  the  statute  of  limita- 
tions, and  that  in  such  case  the  objection  may  be  raised  by  demurrer.^* 
In  accordance  with  the  general  rule  that  a  demurrer  goes  back  to  the 
first  defect  in  the  pleading,  if  a  complaint  in  an  action  of  ejectment, 
containing  a  detailed  history  of  the  title  on  which  the  plaintiff  relies, 
states  no  cause  of  action,  a  donurrer  to  the  answer  will  reach  that 
defect  and  defeat  the  suit.*' 

67.  Manner  and  Sufficiency  of  Pleading  Matters  ef  Defense 
Generally. — As  already  seen,  the  defendant  in  tiie  action  of  eject- 
ment at  law,  by  the  terms  of  tiie  consent  rule,  agreed  to  plead  the 
general  issue,  the  proper  form  of  which  in  such  cases  is  not  guilty ;  ^* 
and  this  is  still  the  proper  plea  in  those  jurisdictions  where  tint  com- 
mon law  practice  prevails,  or  where  such  plea  is  sanctitmed  by  stat- 
ute,^' and,  except  as  to  matters  arising  after  the  commencement  of 
the  suit,*"  it  is  usually  held  in  such  jurisdictions  to  be  the  only  plea 
admissible.^  It  has  accordingly  been  held  that  special  pleas  of  mat- 
ters admissible  under  the  plea  of  not  guilty  may  properly  be  stricken 
out  by  the  court  ^sua  eponte  or  on  motion  or  demurrer,  as  encumber- 
ing the  record  and  tending  to  embarrassment,'  and  that  a  paptr 
which  though  termed  a  disclaimer  is  not  technically  such,  but  is  in 
the  nature  of  a  special  plea  in  bar,  should  be  rejected.*  Under  the 
plea  of  the  general  issue  the  plaintiff  is  required  to  prove  a  present 
right  to  &e  premises  in  dispute.*  And  consequently  whatever  will 
operate  as  a  bar  to  the  plaintiff's  ri^t  of  possession  will  cause  him 
to  fail  in  his  proof,  and  entitle  the  defendant  to  a  verdict  upon  the 
general  issue.*    In  some  jurisdictions,  however,  where  the  g«aeral  rule 

Co.,  145  Cal.  606,  79  Pae.  281,  68  Dee.  658;  Reynolds  ▼.  Cook,  83  Va. 

LJI.A.  600.  817,  3  8.  E.  710,  5  A.  S.  R.  317. 

16.  See  infra,  p«r.  68.  Notes:  4  A  S.  R.  383;  21  Ann.  Caa. 

17.  Meredith   v.    Scallion,   51    Ark.  1244. 

361,  11  S.  W.  516,  3  L.RA.  812.  2.  Ha^an  ▼.  Bflis,  39  Fla.  463,  22 

18.  See  supra,  par.  58.  So.  727,  63  A.  S.  R.  167  and  note. 

19.  Piercy  v.  Sabin,  10  Ctl.  22,  7»  Note:  Ann.  Cas.  1914C  1137. 
Am.  Dec.  692  (stating  that  to  have  3.  Reynolds  v.  Cook,  83  Ya.  817,  S 
been  the  rule  under  the  old  system  of  S.  E.  710,  5  A  S.  R.  317. 
pleading  but  not  under  the  code) ;  4.  Wells  ▼.  Steckelberg,  52  Neb.  50^ 
Baas  v.  Ramos,  58  Fla.  161, 50  So.  945,  72  N.  W.  865,  68  A.  S.  R.  529;  Pratt 
138  A-  S.  R.  105;  Nelson  ▼.  Brodhack,  ▼.  Phillips,  1  Sneed  (Tenn.)  543,  60 
44  Mo.  596, 100  Am.  Dec.  328;  French  Am.  Dee.  162. 

T.  Robb,  67  N.  J.  I*  260,  51  Att.  609,  6.  Fitch  v.  Walsh,  94  Neb.  32,  142 
91  A.  S.  R.  433,  57  LJIA-  956.  N.  W.  293,  Am.  Cas.  1914C  1136; 

20.  See  infra,  par.  71.  Rambler  v.  Tryon,  7  Serg.  ft  B.  (Pa.) 
1.  Warren  ▼.   Jat^sonville,  15   m.  90,  10  Am.  Dee.  444. 

836,    58    Am.   Dec.   610;    Cooper   v.       Note:  4  A  S.  R.  383.    Sea  sapra, 
Smith.  9  Serg.  &  R.  (Pa.)  26, 11  Am.  par.  2S,  and  infra^  par.  78. 
B.  C.  L.  Vol.  IX.— 67.  897 


Digitized  by 


Google 


§  07  EJECTMENT  9  R.  C.  L. 

is  that  the  defendant  must  plead  the  general  issue  if  he  does  not  demur 
to  tile  declaration,  it  is  expressly  provided  that  the  defendant,  if  he 
intends  to  question  the  fact  of  his  own  possession,  or  that  he  claims 
title  or  interest  in  the  premises,  or  that  demand  of  possession  waa 
made  before  suit,  shall  file  a  special  plea,  verified  by  affidavit,  deny- 
ing the  one  or  the  other  or  all  of  these  facts,  as  the  circumstances 
may  warrant  or  he  may  desire.*  So  in  those  states  which  have  adopted 
the  code  system  it  is  usually  held  that  the  defendant  may  under  the 
general  denial  prove  any  fact  which  will  defeat  the  plaintiff's  cause 
of  action,'  but  under  a  (»de  provision  that  the  defendant  must  either 
deny  the  facts  as  alleged,  or  confess  and  avoid  them,  and  that  if  new 
matter  in  defense  exists  it  must  be  stated  in  the  answer,^  it  has  been 
held  in  some  jurisdictions  that  the  general  denial  in  ejectment,  as 
in  other  actions,  only  puts  in  issue  the  allegations  in  the  complaint, 
and  new  matter  must  be  specially  pleaded.*  And  it  is  expressly  pro- 
vided in  the  codes  of  some  states  that  in  an  ejectment  proceeding 
the  defendant  shall  not  be  allowed  to  give  in  evidence  any  estate 
in  himself  or  another  in  the  property,  or  any  license  or  right  to  the 
possession  thereof,  unless  the  same  be  pleaded  in  his  answer;  and 
that  if  80  pleaded,  the  nature  and  duration  of  such  estate,  or  lieenae, 
or  right  to  the  possession  shall  be  set  forth  with  the  certainty  and 
particularity  required  in  a  complaint.**  A  denial  in  the  answer  of 
"each  and  every  material  allegation  of  the  complaint"  in  an  action 
of  ejectment  has  been  held  to  be  insufficient.  Whether  a  denial  be 
general  or  specific,  there  should  be  no  room  left  for  mistake  as  to 
what  is  denied  and  what  is  admitted,  as  the  advantage  of  a  verifica- 
tion of  pleadings  will  be,  in  a  great  degree,  lost  by  any  other  construc- 
tion.** Where  the  defendant  pleads  not  guilty  and  does  not  take 
defense  on  warranty,  he  thereby  concedes  the  general  identity  of  the 
premises  in  dispute,  and  cannot  controvert  under  his  general  issue 
the  location  of  the  plaintiff's  pretensions  as  set  out  in  his  narr.** 
The  plea  of  not  guilty  admits  the  possession  of  the  defendant  and 
puts  the  title  to  the  land  in  issue  as  between  the  plaintiff  and  the 
defendant,**  and  if  the  latter  means  to  defend  only  for  a  possession 

6.  Note:  21  Ann:  Cas.  1245.  Am.  Dee.  692;  Hewitt  ▼.  Priee,  204 

7.  Sparrow  v.  Rhoades,  76  Cal.  208,  Mo.  31,  102  S.  W.  647,  120  A.  S.  B. 
18  Pae.  245,  9  A.  S.  E.  197;  Mastin  681. 

▼.  Gray,  19  Kan.  458,  27  Am.  Rep.  10.  Allen  v.  Higgins,  9  Wash.  446, 
149;  Taylor  v.  Danley,  83  Kan.  646,  37  Pac.  671,  43  A.  S.  R.  847  and  note. 
112  Pac.  595,  21  Ann.  Cas.  1241  and  11.  Montour  ▼.  Purdy,  11  Mm».  384, 
note;  Stocker  v.  Qreen,  94  Mo.  280,  7  88  Am.  Dec  88  and  note. 
S.  W.  279,  4  A.  S.  R.  382  and  note;  12.  Tongue  v.  Nutwell,  17  Md.  211 
Fitch  v.  Walsh,  94  Neb.  32, 1^  N.  W.  79  Am.  D«a  649  and  note. 
293,  Ann.  Caa.  1914C  1136.  13.  Bass  v.  Ramos,  68  Fla.  ISl,  60 

Note:  4  A.  S.  R.  383.  So.  945,  138  A.  8.  B.  106;  FreDcb  v. 

8.  See  generally  Pleadiko.  Bobb,  67  N.  J.  L.  200,  51  AtL  509, 

9.  Piercy  ▼.  Sabin,  10  CaL  22,  70  91  A.  8.  B.  433,  57  L.RjL  956. 
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or  claim  of  title  whidi  does  not  exclude  the  plaintiff — e.  g.,  as  joint 
tenant  with  him — he  must  give  notice  with  hia  plea  that  he  admits 
the  right  of  the  plaintiff  to  an  undivided  share  of  the  land,  and  denies 
actual  ouster.** 

68.  Statute  of  Limitatioiis. — ^It  is.  a  well  established  general  rule 
that  unless  a  declaration,  petition  or  complaint  shows  on  its  face  that 
it  is  barred  by  the  statute  of  limitations  e^  defendant  cannot  avail 
hinoself  of  the  statute  without  specially  pleading  it,*'  but  in  actions 
of  ejectment  there  is  much  contrariety  of  opinion  in  the  different 
states  as  to  whether  the  general  rule  applies.**  In  many  jurisdictions 
the  rule  obtains  that  the  defendaxit  in  an  action  of  ejectment  or  the 
subetitute  therefor  may  set  up  the  statute  of  limitations  as  a  defense 
under  the  general  issue  or  general  denial  and  consequently  need  not 
plead  the  statute  specially.*'  In  jurisdictions  where  this  rule  doee 
not  depend  upon  a  statute,  the  reason  usually  stated  for  the  rule  is 
that  the  plaintiff  carries  the  burden  of  proving  his  legal  right  to  the 
possession  of  the  property  in  dispute,  and  in  consequence  whatever 
operates  as  a  bar  to  his  right  of  possession  causes  him  to  fail  and 
entitles  the  defendant  to  a  verdict,  and  that  hence,  except  as  to  mat- 
ter puis  darrien  continuance,  the  only  plea  in  ejectment  is  not  guilty. 
The  legal  effect  of  adverse  possession  for  the  time  limited  by  the  stat- 
ute being  to  divest  the  plaintiff's  title,  evidence  of  such  possession  is 
consequently  admissible  under  the  general  issue  or  general  denial.** 
On  the  other  hand  the  courts  in  a  number  of  the  states  have  held 
that  the  statute  of  limitations  must  be  pleaded  specially  to  entitle 
the  defendant  to  set  it  up  as  a  bar  to  a  recovery  in  an  action  of  eject- 
ment or  its  statutory  equivalent,**  unless  it  appears  on  the  face  of 
the  plaintiff's  pleading  that  the  period  of  limitation  has  elapsed  since 
the  plaintiff's  right  of  action  accrued,  in  which  case  if  no  facts  are 
stated  taking  the  case  from  the  operation  of  the  statute,  the  rule  requir- 
ing the  defendant  to  plead  the  statute  of  limitations  has  no  applica- 
tion and  he  is  entitied  to  raise  the  objection  that  the  statute  bars 
the  action  by  a  demurrer.**  Where  the  legal  effect  of  the  lapse  of 
the  period  fixed  by  the  statute  of  limitations  is  merely  to  bar  the 
plaintiff's  right  of  action,  and  the  person  in  possession  does  not  acquire 

14.  French  ▼.  Robb,  67 N.  J.  L.  260,  382  and  note;  Cheatham  v.  Youn^, 
51  Atl.  509,  91  A.  S.  R.  433,  57  L.RJL.  113  N.  C.  161,  18  S.  E.  92,  37  A.  S. 
956.  R.  617. 

15.  See    generally    Limitatiok    Oi-  Note:  13  L.R.A.  206. 

Actions.  18.  Nelson  t.  Brodhack,  44  Mo.  596, 

16.  Taylor  v.  Danley,  83  Kan.  646,  100  Am.  Dec.  328. 

112  Pac.  595,  21  Ann.  Cas.  1241.  Note:  21  Ann.  Caa.  1244. 

17.  Taylor  ▼.  Danley,  83  Kan.  646,  19.  Notes:  13  L.R.A.  206;  21  Ann. 
112  Pac.  595,  21  Ann.  Cas.  1241  and   Cas.  1245,  1246. 

note;  Nelson  v.  Brodhack,  44  Mo.  596,       20.  Note:  21  Ann.  Cas.  1246.    And 
100  Am.  Dec.  328;  Stocker  v.  Ch-een,  see  supra,  par.  66. 
94  Mo.  280,  7  S.  W.  279,  4  A.  S.  R. 
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title  to  the  property,  it  follows  that  the  adverse  poasessioD  of  the  defend- 
ant is  an  affirmative  defense  which  must  be  specially  pleaded.  So, 
too,  where  under  the  system  of  practice  in  force  in  a  puHcular  juiia- 
diction  the  same  rules  of  pleading  apply  in  ejectment  as  in  other 
actions,  the  defendant,  if  he  wisl^es  to  defend  under  the  statute,  must 
plead  it.* 

69.  Estoppel. — While  it  is  the  general  rule  that  an  estoppel  must 
be  specially  pleaded  in  order  to  be  available  as  a  defense,  where  there 
has  been  an  opportunity  for  so  pleading  it,*  yet  it  is  usually  held 
that  in  actions  to  recover  real  property  the  defendant  need  not  specific- 
ally plead  facte  in  pais  estopping  the  plaintiff  from  asserting  title 
but  may  show  such  facte  under  a  plea  of  the  general  issue*  or  the 
general  denial.*  According  to  some  authorities,  however,  t^e  defend- 
ant relying  on  an  equitable  estoppel  in  pais  as  a  defense  to  an  action 
of  ejectment  must  plead  it  with  the  same  fullness  and  particularity 
as  is  required  in  cases  involving  like  subjects  of  inquiry  in  courts 

•of  equity.  Where,  however,  an  estoppel  in  pais  is  relied  upon  as  a 
defense,  but  not  properly  pleaded,  and  evidence  of  the  facts  constitut- 
ing it  is  introduced  without  objection,  the  defect  in  the  pleading  will 
be  considered  waived.' 

70.  Equitable  Defenses  or  Groonda  for  Afflrmative  Equitable 
Relief. — ^As  already  seen  the  defendant  in  an  action  of  ejectment  is 
in  many  jurisdictions  now  permitted  to  avail  himself  of  equitable 
as  well  as  legal  defenses,*  and  in  some  jurisdictions  where  the  general 
issue  or  not  guilty  is  the  proper  plea  in  such  actions  the  defendant 
is  allowed,  in  addition  thereto,  to  Hie  a  plea  on  equitable  grounds. 
A  defense  which  is  good  at  law  cannot,  however,  be  pleaded  as  an 
equitable  defense,'  and  if  the  facts  alleged  in  such  a  plea  make  such 
a  defense  as  is  available  in  the  common-law  action,  the  court  will  be 
justified  in  refusing  to  allow  the  plea  to  be  filed,  or  in  striking  it 

'  out  if  filed.*  In  a  number  of  the  states  which  allow  the  defendant 
under  the  general  denial  to  prove  any  fact  which  will  defeat  the  plain- 
tiff's cause  of  action,*  it  has  been  held  that  he  may  interpose  under 
such  general  denial  equitable  as  well  as  legal  defenses,*"  but  in  other 

1.  Note:  21  Ann.  Cas.  1246.  B.  Davis  v.  Davis,  26  C«l.  23,  85 

2.  Tyler  v.  Hall,  106  Mo.  313,  17  Am.  Dec.  157  and  note. 
S.  W.  319,  27  A.  S.  R.  337  and  note.      6.  See  supra,   par.   42. 

And  see  generally  Estoppel.  7.  Stump  ▼.  Warfield,  104  Md.  530, 

S.  Hagan  v.  EUis,  39  Ma.  463,  22  65   AU.   346,   118   A.   S.   R.  434^  10 

So.  727,  63  A.  S.  R.  167.  Ann.  Cas.  249;  Falck  v.  Barlow,  110 

Note:  Ann.  Cas.  1914C  1137.  Md.  159,  72  AU.  678,  17  Ann.  Cas. 

4.  Tyler  v.  HaU,  106  Mo.  313,  17  538. 

S.  W.  319,  27  A.  S.  B.  337  and  note;  8.  Johnson  v.  Drew,  34  Fla.  130,  IS 

Fitch  v.  Walsh,  94  Neb.  32,  142  N.  So.  780,  43  A.  S.  R.  172. 

W.  293,  Ann.  Cas.  1914C  1136  and  9.  See  snpra,  par.  67. 

note.  10.  Rowe  v.  Beckett,  30  Ind.  154,  95 

Note:  77  A.  S.  R.  785.  Am.  Dec.  676;  Kelso  t.  Norton,  65 
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jurisdictions  it  has  been  held  that  an  equitable  defense  to  the  action 
must  be  specially  pleaded,**  and  that  under  the  ordinary  allegations 
in  an  action  to  recover  land,  and  a  general  denial  on  the  part  of  the 
defendant,  facts  indicating  an  equity  in  favor  of  the  defendant  can- 
not be  entertained.**  Under  the  express  provision  found  in  the  codes 
of  some  states  that  the  defendant  may  set  forth  by  answer  as  many 
defenses  and  counterclaims  as  he  may  have,  whether  they  be  legal 
or  equitable,  a  defendant  in  an  action  of  ejectment  may  interpose 
by  answer  an  equitable  defense,  and  his  equities  may  be  tried  and 
determined  directly  in  that  action,  without  having  to  resort  to  an 
independent  suit  in  equity,*'  and  where  such  answer  sets  up  an  equi- 
table defense  and  prajrs  for  affirmative  relief,  this  is  held  to  be  in 
e£fect  a  cross  bill,  and  the  effect  of  such  an  answer  is  to  convert  the 
suit  into  an  equitable  proceeding  to  be  determined  on  grounds  recog- 
nized and  enforced  in  courts  of  chancery.**  The  defendant  need  not, 
however,  as  a  general  proposition,  ask  for  affirmative  equitable  relief, 
unless  the  case  admits  of  it  and  he  chooses  to,  and  it  has  accordingly 
been  held  that  an  answer  in  an  action  of  ejectment  which  pleads  facts 
showing  that  a  trustees'  deed  is  void  is  good  though  it  does  not  ask 
to  redeem  or  pray  for  equitable  relief.** 

71.  Manner  of  Pleading  Hatters  of  Defense  A):ising  Subsequent 
to  Commencement  of  Action. — The  plea  of  not  guilty  in  actions  of 
ejectment  looks  to  the  state  of  things  at  or  before  the  commence- 
ment of  the  action,  and  matters  of  defense  subsequently  arising  must 
be  taken  advantage  of  in  another  manner.**  If  matter  of  discharge 
accrue  to  the  defendant  in  ejectment  pending  the  action,  as  from  the 
plaintiff's  release  or  the  like,  it  should  be  pleaded  to  the  further  main- 
tenance of  the  action,  if  it  has  arisen  after  suit,  but  before  plea  or 
continuance;*'  and  puis  darrein  continuance,  if  after  plea  or  issue 
joined ;  **  but  a  deed  which  by  relation  takes  effect  prior  to  issue 
joined  need  not  be  so  pleaded,**  and  if  a  deed  be  received  in  evi- 

Ean.  778,  70  Pao.  896,  93  A.  S.  &.  v.  Mtzpatriok,  6  B.  L  64,  75  Am.  Dee. 

308.  681. 

Note:  13  L.B.A.  206.  17.  Pitzpatrick  v.  Fitzpatrick,  8  B. 

11.  Note:  13  L.B.A.  206.  I.  64,  75  Am.  Dec  681. 

11  Windley  v.  Swain,  150  N.  C.      18.  Jackson  v.  Demont,  9  Johns.  (N. 

356,  63  S.  E.  1057,  134  A.  S.  B.  923.  T.)  55,  6  Am.  Dec  259;  Fitzpatrick 

13.  Caybnm  v.  McLaugUin,  106  Mo.  v.  Fitzpatrick,  6  B.  I.  64,  75  Am.  Dec 
521,  17  S.  W.  692,  27  A.  S.  E.  369.  681.     And  see  Simmons  v.  Brown,  7 

14.  Hewitt  ▼.  Price,  204  Mo.  31, 102  E.  I.  427,  84  Am.  Dec.  569  and  note. 
8.  W.  647,  120  A.  S.  E.  681.  And  Generally  as  to  pleading  matter  in 
see  infra,  par.  86.  abatement  by  plea  puis  darrein  con- 

15.  Cobe  V.  Lovan,  193  Mo.  235,  92  tinuance,  see  Abatemknt  and  Bbvi- 
S.  W.  93,  112  A.  S.  B.  480,  4  L.B.A.  val,  vol.  1,  p.  57. 

(N.S.)  439.  19.  Jackson  v.  Eamsey,  3  Cow.  (N. 

16.  Jackson  v.  Bamsey,  3  Cow.  (N.   T.)  75,  15  Am.  Dec  242. 
Y.)  75,  15  Am.  Dec  242;  Fitzpatrick 
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dence  without  objection  on  the  trial,  it  cannot  be  afterwards  objected 
that  it  ought  to  have  been  pleaded  puis  darrein  continuance.*" 

72.  Replication  or  Reply. — The  general  rule  that  estoppel  need 
not  be  pleaded  specially  in  actions  to  recover  real  property  applies 
not  only  to  the  plea  or  answer  of  the  defendant,*  but  also  to  the 
replication  or  reply  of  the  plaintiff.  It  has  been  held,  however,  that 
this  rule  is  limited  to  the  reason  which  gives  rise  to  it,  and  in  such 
an  action  if  it  is  desired  to  urge  an  estoppel  against  a  claim  which 
has  been  specifically  alleged  the  facts  constituting  such  estoppel  must 
be  pleaded.  Thus  where  the  defendant  in  ejectment  answers  by  a 
specific  averment  of  his  title,  an  estoppel  against  the  assertion  of  such 
title  must  be  specially  pleaded  in  reply.'  As  already  seen  it  is  the 
rule  in  many  jurisdictions  that  the  statute  of  limitations  need  not  be 
specially  pleaded  as  a  defense,  and  where  this  is  the  case  a  failure 
on  the  parf  of  the  plaintiff  to  reply  to  a  plea  of  the  statute  of  limita- 
tions does  not  entitle  the  defendant  to  judgment,  since  such  plea 
may  be  regarded  as  surplusage,  being  merely  a  second  denial  of  tlie 
plaintiff's  title  by  asserting  title  in  the  defendant.*  Under  the  system 
of  pleading  obtaining  in  some  jurisdictions  no  formal  reply  is  allowed 
to  new  matter  set  up  as  a  defense,  but  the  plaintiff  is  allowed  to  reply 
in  evidence  at  the  trial,*  and  where  this  is  tiie  case  it  has  been  held 
that  when  the  defendant  in  ejectment  sets  up  title  in  himself  by  a 
tax  deed  a  replication  by  the  plaintiff  of  facts  affecting  the  vahdity 
of  such  deed  or  rendering  it  unavailable  to  the  defendant  is  not  neces- 
sary, but  he  may  show  such  facts  without  pleading  them.*  An  answer 
by  a  defendant  in  ejectment  by  which  he  alleges  title  in  himself 
amounts  to  a  general  denial  only,  and  is  not  a  cross  complaint  requir- 
ing denial  by  the  plaintiff.* 

73.  Abstract  of  Title  Relied  on  for  Recovery  or  Defense. — ^In  some 
jurisdictions  the  parties  to  an  action  of  ejectment  or  proceedings  in 
the  nature  thereof  for  the  recovery  of  real  property  are  required  to 
furnish  to  each  other  an  abstract  of  the  title  or  titles  upon  which 
they  intend  to  rely  for  a  recovery  or  for  defense,  and  on  the  trial 
they  are  confined  to  such  title  or  titles.' 

74.  Amended  and  Supplemental  Pleadings.— With  regard  to  the 
amendment  of  pleadings  in  ejectment  proceedings,  the  usual  rules 

20.  Jackson  v.  Demont,  9  Johns.  (N.      9.  Phillips  v.  Hagart,  113  Cal.  552, 
Y.)   55,  6  Am.  Dec.  259.  45  Pac.  843,  54  A.  S.  R.  369. 

1.  See  supra,   par.   69.  7.  LouisvUle,  etc.,  R.  Co.  v.  Massey, 

2.  Note:    Ann.    Cas.    1914C    1138.   136  Ala.  156,  33  So.  896,  96  A.  S.  R. 
And  see  generally  Estoppel.  17    (constning  Ala.    Code   $  1531) ; 

5.  Note:  21  Ann.  Cas.  1245.     And  Deas  v.  Sammons,  126   Ga.  431,  55 
see  supra,  par.  68.  S.  E.  170,  7  Ann.  Cas.  1124;  Meade 

4.  See  generally  Pleading.  v.  Clarke,  159  Pa.  St.  159,'  28  Atl.  214, 

6.  Gould  V.  Sullivan,  84  Wis.  659,  39  A.  S.  E.  669,  23  L.R.A.  479. 
64  N.  W.  1013,  36  A.  S.  R.  955,  20 

L.R.A.  487. 
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as  to  the  propriety,  scope  and  extent  of  amending  pleadings  in  civil 
actions  generally,  and  as  to  the  time,  manner  and  ^ect  of  such  amend- 
ments, are  applicable.^  As  in  the  case  of  amendments  generally  the 
exercise  of  tiie  power  to  permit  amendments  in  ejectment  proceed- 
ings rests  in  the  sound  discretion  of  the  court,  and  will  not,  on  appeal, 
be  disturbed  for  an  abuse  of  discretion,  where  it  had,  in  view  of  the 
facts,  some  reasonable  ground  to  support  it.  Nor  does  the  fact  that 
a  statute  allows  pleadings  to  be  amended  upon  such  terms  as  may  be 
just,  invariably  require  the  imposition  of  terms  as  a  condition  of 
granting  leave  to  amend.  If  there  is  neather  a  reason  for  the  inflio- 
tion  of  a  penalty,  nor  prejudice  to  the  adverse  party  of  any  kind  to  be 
compensated  for,  it  cannot  be  said,  on  appeal,  that  the  failure  of  the 
trial  court  to  impose  terms  was  either  an  abuse  of  discretion  or  a  vio- 
lation of  any  rule  of  law.*  Amendments  of  the  demise  by  an  enlarge- 
ment or  extension  of  the  term  are  of  every-day  occurrence,  and  may 
be  allowed  in  every  stage  of  the  cause,  whether  before  or  after  trial 
or  verdict,  and  even  pending  writ  of  error,^'  and  it  has  been  held 
error  to  deny  the  plaintiff  in  ejectment  the  right  to  amend  his  com- 
plaint after  issue  joined  by  setting  forth  the  estate  claimed  and  to 
deny  him  the  right  to  submit  to  a  nonsuit  after  the  refusal  to  permit 
him  to  amend.^^  The  addition  of  a  new  demise  is  generally  a  matter 
of  course  where  the  proposed  lessor  has  a  subsisting  title,  though 
where  the  statute  of  limitations  has  attached  such  an  amendment 
will  not  be  allowed.**  And  in  those  jurisdictions  where  the  plaintiff 
who  does  not  adopt  the  common  law  form  of  ejectment  is  required  to 
attach  to  his  petition  an  abstract  of  the  title  relied  on,  this  abstract 
is  treated,  for  many  purposes,  as  containing  what  would  be  the  demises 
under  the  common  law  form,  and  it  may  be  amended  by  adding  differ- 
ent and  other  muniments  of  title  under  which  the  plaintiff  claims.'* 
While  a  demise  laid  before  the  lessor's  title  accrued  will  be  fatal  to 
the  declaration,  yet  where  the  action  was  commenced  long  after  the 
title  accrued,  the  declaration  may  be  amended,  as  the  error  is  one 
of  form  only,**  and  if  the  declaration  and  notice  were  served  on  the 
tenant  in  possession  on  a  day  prior  to  the  demise  in  the  declaration, 
the  plaintiff  need  not  on  that  account  be  nonsuited,  but  may  be  per- 
mitted to  amend  by  stating  a  demise  of  a  prior  date  but  subsequent 

8.  See  generally  Pleading.  11.  Ludeman  ▼.  Hirth,  96  Mich.  17, 

9.  Illinois  Steel  Co.  v.  Bndzisz,  106  55  N.  W.  449,  35  A.  8.  R.  588. 
Wis.  499,  81  N.  W.  1027,  82  N.  W.  12.  Jackson  v.  Murray,  1  Cow.  (N. 
534,   80   A.   S.   R.  54  and   note,  48  Y.)   156,  13  Am.  Dec.  517  and  note. 
L.R.A.  830.  13.  Deas  t.  Sammons,  126  Ghi.  431, 

10.  Den  v.  SnowhiU,  13  N.  J.  L.  23,  55  S.  E.  170,  7  Ann.  Cas.  1124. 

22  Am.  Dec.  496;  Ryerss  v.  Wheeler,       14.  Tuttle  v.  Jackson,  6  Wend.  (N. 
25  Wend.  (N.  Y.)  434,  37  Am.  Dec.  Y.)  213,  21  Am.  Dec  306. 
243  and  note. 
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to  the  accrual  of  his  tiUe.^'  A  declaration  in  ejectment,  setting  out 
demises  severally  from  two  persons,  cannot  be  amended  by  ingraft- 
ing upon  one  of  these  demises  an  equitable  claim  for  money  in  favor 
of  a  third  person  against  the  defendants.  Such  new  matter  is  not 
germane  to  the  original  cause  of  action,  either  as  to  parties  or  the 
subject  matter."  Under  a  statutory  provision  that  when  any  plead- 
ing is  amended  it  shall  be  done  by  filing  a  new  pleading,  and  such 
amended  pleading  shall  be  complete  in  itself,  without  reference  to  the 
original  or  any  preceding  amended  one,  though  the  original  com- 
plaint in  ejectment  may,  for  some  purposes,  be  deemed  a  part  of  the 
record,  nevertheless  the  plaintiff  cannot  avail  himself  of  the  allega- 
tions contained  therein  but  omitted  from  his  amended  complaint." 
Where  the  defendant  in  an  action  of  ejectment  has  failed  to  plead 
the  statute  of  limitations  such  defense  may  be  set  up  by  an  amend- 
ment to  the  answer.**  So  if  facts  are  developed  upon  the  trial  that 
will  enable  the  defendant  to  impeach  the  transaction  upon  which  suit 
is  based,  or  if  he  is  taken  by  surprise  by  .these  facts,  or  if  other  facta 
have  come  to  his  knowledge  since  making  up  the  issues,  or  if  any 
other  good  excuse  can  be  given  for  not  having  made  them  up,  so  as 
to  admit  desired  testimony,  he  should  be  permitted  to  amend  his 
answer.  This  is,  however,  a  matter  of  discretion  with  the  court,  and 
will  be  presumed  to  have  been  soundly  exercised  until  the  contrary 
is  shown."  Where  the  defendant's  abstract  of  title,  required  in  some 
jurisdictions,  omits  matter  material  and  relevant  to  the  defense,  the 
court  should  permit  an  amendment  thereof  to  include  the  omitted 
matter  upon  such  terms  as  are  fair  and  just.**  In  a  number  of  the 
states  which  have  adopted  the  code  system,  an  after  acquired  title 
to  the  premises  in  controversy  may  be  set  up  by  the  defendant  by  a 
supplemental  answer,  and  it  has  been  hdd  that  this  is  the  only  method 
by  which  he  can  avail  himself  of  such  defense.* 

Proof 

75.  ITecessity  for  Correspondence  between  AHegatlons  «nd  Proof.— 
In  actions  of  ejectment  or  statutory  proceedings  in  the  nature  there(rf 
for  the  recovery  of  real  property  the  usual  rule  as  to  the  necessity 
for  the  correspondence  of  the  allegata  and  probata  appUea,  and  in  the 

16.  Dea  ▼.  SnowhiU,  13  N.  J.  L.  23,  19.  Allen  v.  Ranson,  44  Mo.  263, 100 

22  Am.  Dec.  496.  Am.  Dec.  282  and  note. 

16.  Hobby  v.  Bnneh,  83  Oa.  1,  10  20.  Meade  v.   Clarke,   159    Pa.  St 
S.  E.  113,  20  A.  S.  R.  301  and  note.  159,  28  Atl.  214,  39  A.  S.  R.  669,  23 

17.  Sengfdder   v.    Hill,   16    Wash.  L.R.A.  479. 

355,  47  Pac.  757,  58  A.  S.  R.  36  and  1.  Bagley  v.  Ward,  37  Cal.  121,  9» 

note.  Am.   Dec.   256  and   note;    Gibson  t. 

18.  Illinois  Steel  Co.  r.  Bndzisi,  106  Pekarek,  25  S.  D.  281, 126  N.  W.  597, 
Wis.  499,  81  N.  W.  1027,  82  N.  W.  Ann.  Cas.  1912B  944. 

634,  80  A.  S.  R.  54,  48  L.R.A.  830. 
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case  of  a  material  variance  between  the  allegation  of  the  declaration, 
petition  or  complaint  and  the  proof  a  recovery  will  not  be  allowed.' 
Thus,  for  instance,  in  a  jurisdiction  where  recovery  may  be  had  in 
ejectment  on  an  equitable  title,  such  title  must  be  properly  pleaded 
and  relied  on,  and  where  a*  husband  is  only  a  formal  party  plaintiff 
to  an  action  of  ejectment  brought  by  his  wife,  he  cannot  recover  on 
his  equitable  title,  if  there  is  no  allegation  in  the  complaint  to  which 
proof  of  his  equitable  interest  can  apply*  Under  the  old  form  of  the 
action  of  ejectment,  with  the  fictions  of  lease,  entry,  and  ouster,  or 
under  the  reformed  action,  the  plaintiff  or  lessor  of  the  plaintiff,  as 
the  case  may  be,  has  however  always  been  allowed  to  recover,  under 
a  claim  for  the  whole  of  the  premises,  any  distinct  or  separable  part 
thereof  to  which  he  proves  title.*  So  also  according  to  the  wieight  of 
authority,  under  a  claim  of  the  whole,  an  undivided  interest  may  be 
recovered,  and  under  a  claim  for  an  undivided  interest  any  lees  undi- 
vided interest  to  which  title  is  shown  may  be  recovered.'  In  a  few 
JTirisdictions,  however,  it  has  been  held  that  while  if  a  plaintiff  in 
ejectment  declares  for  the  whole  premises  he  may  recover  any  dis- 
tinct part  or  parcel  thereof,  and  if  he  declares  for  an  undivided 
share  he  may  recover  the  same  share  in  any  part  of  the  premises, 
yet  in  other  respects  he  must  recover  according  to  the  case  made  in 
the  declaration,  and  cannot  recover  a  different  estate  from  the  one  he 
claims.  If  he  claims  an  estate  in  fee,  he  cannot  recover  a  less  estate. 
If  he  claims  an  estate  for  life,  he  cannot  recover  an  estate  in  fee  or 
for  years.  If  he  claims  an  estate  for  years,  he  cannot  recover  an 
estate  for  life  or  in  fee.  If  he  demands  the  whole  of  the  premises, 
he  cannot  recover  an  undivided,  interest  therein,  and  if  he  demands 
an  undivided  share,  he  cannot  recover  a  different  share.*  Where 
the  plaintiff  in  ejectment  has  two  titles  to  the  premises  in  contro- 
versy he  has  a  right  to  put  both  in  evidence,  and  the  court  cannot 
require  him  to  elect  to  try  his  cause  and  rest  upon  one  of  them.  There 
being  but  one  cause  of  action  for  one  specific  thing,  there  can  be  no 
reason  why,  if  the  plaintiff  fails  to  establish  his  right  to  recover  by 

.2.  AUen  v.  Trimble,  4  Bibb   (Ky.)  Bibb  (Ky.)  21,  7  Am.  Dec.  726;  GlUi- 

21,  7  Am.  Dec.  726;  Perry  v.  Hackney,  am  t.  Bird,  30  N.  C.  280,  49  Am.  Dec 

142  N.  C.  368,  55  S.  E.  289,  115  A.  379;  Reynolds  v.  Cook,  83  Vs.  817, 

S.  R.  741,  9  Ann.  Caa.  244.    See  gen-  3  S.  E.  710,  5  A.  S.  R.  317. 

erally  Pleadinq.  Notes:  54  Am.  Dec  415;  95  Am. 

3.  Perry  v.  Hackney,  142  N.  C.  368,  Dec.  790. 

55  S.  E.  289,  115  A.  S.  R.  741,  9  5.  Toong  t.  Adams,  14  B.  Mon. 
Ann.  Cas.  244.  (Ky.)  127,  58  Am.  Dec  654. 

4.  Hillhonse  v.  Mix,  1  Root  (Conn.)  Note:  54  Am.  Dec.  416,  417. 
346, 1  Am.  Dec.  41;  Glover  v.  Stamps,  6.  Ballanoe  v.  Rankin,  12  HI.  420, 
73  Ga.  209,  54  Am.  Rep.  870;  Ballanoe  54  Am.  Dec.  412;  Clark  v.  Thompson, 
v.  Rankin,  12  111.  420,  54  Am.  Dec  47  Dl.  25,  95  Am.  Dec.  457;  Hardin 
412;  Benz  v.  Hines,  3  Kan.  390,  89  v.  Kirk,  49  HL  153,  95  Am.  Dec.  579^ 
Am.   Dec  594;   Allen  t.   Trimble,  4 
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one  title,  he  should  be  denied  the  privilege  of  resorting  to  another.' 
And  where  the  plaintiff  claims  under  demises  from  two  different  lessors 
for  moieties  of  the  premises,  if  the  title  under  one  of  the  lessors  is 
not  made  out,  yet  the  plaintiff  may  recover  according  to  the  title 
proved  in  the  other  lessor.*  Cases  have  however  occurred  where, 
owing  to  the  variance  between  the  proof  and  the  all^ations  in  the 
declaration,  a  recovery  has  not  been  allowed,  even  according  to  the 
title;  as,  for  example,  where  the  declaration  contained  a  joint  demise 
by  two,  and  the  evidence  proved  a  title  in  one  only.  In  such  case, 
because  the  expression  demised  in  the  plural  implicated  an  interest 
in  both  the  lessors,  it  was  held  the  proof  did  not  correspond  with  the 
title  alleged,  and  the  plaintiff  could  not  consequently  recover.*  Where 
the  plaiiitifF  in  ejectment  declares  for  a  tract  of  land  called  by  a  cer- 
tain name,  professing  to  locate  it  according  to  its  patent,  he  cannot 
abandon  his  locations  if  they  prove  unavailing,  and  prove  by  parol 
his  possession  of  the  locus  in  quo,  and  the  reputed  name  of  the  land.** 
76.  Burden  of  Proof. — In  actions  of  ejectment  the  usual  rule 
Implies  that  the  burden  rests  upon  the  one  asserting  facts  upon  which 
he  relies  as  a  basis  of  recovery  or  defense  to  establish  such  facts  at 
least  to  the  extent  of  making  a  prima  facie  case.**  Accordingly, 
since  in  ejectment  the  plaintiff  must,  as  a  general  rule,  recover,  if 
at  all,  upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  that  of  his  adversary,*'  the  defendant  in  such  action  -may, 
under  the  general  issue  or  general  denial,  rely  upon  the  weakness 
of  the  plaintiff's  title,  and  the  burden  of  proof  is  upon  the  latter  to 
establish  such  title  to  the  premises  described  in  his  declaration,  peti- 
tion or  complaint,  as  will  entitle  him  to  possession  thereof  unless 
the  defendant  have  a  better  title.**  Until  the  plaintiff  has  made  a 
prima  facie  case  by  showing  title  sufficient  upon  which  to  base  a 
right  of  recovery,  the  defend^t  is  not  required  to  offer  evidence  of 
his  title,**  and  if  the  plaintiff  fails  in  his  proof  of  title  he  cannot 

7.  St.  Louis  Public  Schools  v.  Ris-  R.  189, 18  L3.A.(N.S.)  624;  Rowe  ▼. 
ley,  28  Mo.  415,  75  Am.  Dec  131.  Beckett,  30  Ind.  154,  95  Am.  Dee.  676; 

8.  Allen  v.  Trimble,  4  Bibb  (Ky.)  Frazee  v.  Nelson,  179  Mass.  456,  61 
21,  7  Am.  Dec.  726.  ^nd  see  Pitts  N.  E.  40,  88  A.  S.  R.  391;  Minnesota 
V.  McWhorter,  3  Ga.  5,  46  Am.  Dec.  Debenture  Co.  v.  Johnson,  94  Minn. 
405.  150,  102  N.  W.  381, 110  A.  S.  R.  354; 

9.  Allen  ▼.  Trimble,  4  Bibb  (Ky.)  Sanford  v.  Herron,  161  Mo.  176,  61 
21,  7  Am.  Dec.  726.  S.  W.  839,  84  A.  S.  R.  703;  Den  v. 

10.  Budd  V.  Brooke,  3  GiU  (Md.)  Morris,  7  N.  J.  L.  6, 11  Am.  Dec.  508; 
198,  43  Am.  Dec.  321.  Alexander  v.  Gibbon,  118  N.  C.  796, 

11.  See  generally  Evidencb.  24  S.  E.  748,  54  A.  S.  R.  757;  Pratt 

12.  See  supra,  par.  12.  v.  Phillips,  1  Sneed  (Tenn.)  543,  60 

13.  Stiff  V.  Cobb,  126  Ala.  381,  28  Am.  Dec.  162;  Comstock  v.  Boyle,  134 
So.  402,  85  A.  S.  R.  38;  Dowdle  v.  Wis.  613,  114  N.  W.  1110,  126  A.  S. 
Wheeler,  76  Ark.  529,  89  S.  W.  1002,  R.  1033. 

113  A.  S.  R.  106;  North"  v.  Graham,       14.  Mobile  Dry  Docks  Co.  v.  Mobile, 
235  m.  178,  85  N.  E.  267,  126  A.  S.    146  Ala.  198,  40  So.  205,  9  Ann.  Caa 
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recover,  however  weak  or  defective  defendant's  title  may  be.*'  Pos- 
session alone  is  sufficient  to  maintain  an  action  to  determine  adverse 
claims  to  land,  and  is  available  as  a  defense  in  an  action  of  eject- 
ment against  a  plaintifiF,  who  produces  no  competent  evidence  of  title 
against  the  person  so  in  possession.**  Where  it  does  not  appear  that 
the  plaintiff  and  defendant  trace  title  to  a  common  source,*^  the  bur- 
den is  upon  the  plaintiff  to  trace  his  title  to  the  commonwealth,  or 
in  some  other  manner  show  that  he  is  entitled  to  the  possession  of 
the  land  sought  to  be  recovered  as  against  the  defendant.**  The 
lessors  of  a  plaintiff  in  ejectment,  claiming  by  collateral  descent,  must 
show  who  was  last  legally  'seised  of  the  land  in  controversy,  and  then 
prove  his  death  without  issue;  and  next  prove  all  the  different  links 
in  the  chain  of  descent,  which  will  show  that  the  person  so  last  seised 
and  the  claimants  descended  from  some  common  ancestor,  together 
with  the  extinction  of  all  those  lines  of  descent  which  could  claim  in 
preference  to  the  lessors  of  the  plaintiff.  They  must  prove  the  mar- 
riages, births,  and  deaths,  and  the  identity  of  persons  necessary  to 
fix  title  in  themselves,  to  the  exclusion  of  others  who  would  have,  if 
in  existence,  a  better  title  to  the  land  sought  to  be  recovered.  The 
first  facts  to  be  established  by  them,  in  the  deduction  of  title,  are, 
that  the  propositus  died  before  the  bringing  of  the  action,  and  that 
he  died  without  issue.**  The  numerous  and  well  established  excep- 
tions to  the  general  rule  requiring  the  plaintiff  in  ejectment  to  estab- 
lish his  title  in  order  to  recover  are  considered  elsewhere  in  this 
article.**  In  addition  to  a  legal  estate  in  himself,  the  plaintiff  in 
ejectment  must,  as  a  general  rule,  establish  his  right  to  the  immediate 
possession  of  the  premises  in  dispute.*  As  already  seen  it  is  a  well- 
settled  rule  recognized  in  most  jurisdictions  that  an  action  of  eject- 
ment will  not  lie  at  the  instance  of  a  vendor  against  his  vendee  who 
is  in  possession  under  an  executory  contract  and  who  is  not  in  default.* 
And  accordingly  in  an  action  between  such  parties,  the  burden  of 
proof  is  on  the  vendor  to  prove  such  default  in  order  to  show  an 
unlawful  detention  by  the  vendee.*  While  an  ouster  or  disseisin  of 
the  plaintiff  by  the  defendant,  or  a  wrongful  withholding  of  the 
premises  by  the  defendant,*  and  possession  of  such  premises  by  the 

1229,  3  L.R.A.(N.S.)  822;  Bedford  v.   S.  E.  89,  122  A.  S.  R.  877. 
Urquhart,  8  La.  234,  28  Am.  Dec.  137.       19.  Sprigg  v.  Moale,  28  Md.  497,  92 

15.  Greve  t.  Coffin,  14  Minn.  345,  Am.  Dec.  698. 

lOO  Am.  Dec.  229;  Minnesota  Deben-  20.  See  supra,  par.  18. 

tore  Co.  V.  Johnson,  94  Minn.  150, 102  1.  Wells  v.  Steckelberg,  52  Neb.  597, 

N.  W.  381,  110  A.  S.  R.  354.  72  N.  W.  865,  66  A.  S.  R.  529.    And 

16.  Minnesota    Debenture     Co.     v.  see  supra,  par.  22. 
Johnson,  94  Minn.  150, 102  N.  W.  381,  2.  See  supra,  par.  31. 

110  A.  8.  R.  354;  Pratt  v.  Phillips,       3.  Talley  v.  Kingfisher  Imp.  Co.,  24 

1  Sneed  (Tenn.)  543,  60  Am.  Dec.  162.  Okla.  472,  103  Pac.  591,  20  Ann.  Cas. 

17.  See  supra,  par.  17.  352  and  note. 

18.  Bugg  V.  Seay,  107  Va.  648,  60       4.  See  supra,  par.  23. 
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defendant  at  the  commencement  of  the  action  f  are  eesential  to  a 
recovery  in  ejectment,  yet,  as  has  been  seen  in  the  common  law  action 
frith  its  fictitious  form,  the  defendant  by  entering  into  the  consent 
rule  waived  proof  of  the  ouster,*  and  in  the  modem  action  of  eject- 
ment the  plea  of  the  general  issue  or  not  guilty  admits  the  posses* 
sion  of  the  defendant.''  In  some  jurisdictions  the  code  expressly  pro- 
vides that  if  the  defendant  in  such  action  files  or  makes  any  other 
answer  or  defense  than  a  disclaimer  of  title  or  right  of  possession,  it 
shall  not  be  necessary  for  the  plaintiff  to  prove  Mm  to  have  been  in 
poesesaion  of  the  premises  in  dispute  at  tiie  time  of  the  commwice- ' 
ment  of  the  action.^  If  the  land  in  dispute  in  ejectment  is  within 
the  boundary  of  the  plaintiff's  deed,  and  the  defendant  claims  under 
exceptions  to  such  deed,  the  burden  of  proof  is  upon  him  to  bring 
himself  within  such  exceptions.*  Where  a  defendant  in  ejectment 
files  a  cross  bill  he  must  show  with  accuracy  the  particular  land  he 
claims,  and  upon  failure  to  locate  such  lands  by  proof  his  bill  will 
be  dismissed.** 

77.  Presumptions. — ^While  a  title  to  real  estate  which  will  sustain 
an  action  of  ejectment  cannot  be  created  or  established  by  the  pre- 
sumptions flowing  from  peaceable  possession  of  it  for  a  period  of 
years  short  of  the  time  prescribed  by  the  statute  governing  title  by 
adverse  possession,  yet  direct  proof  of  the  existwice  of  a  deed  may 
be  aided  1)y  the  presumption  to  be  derived  from  possession  and  repeated 
acts  of  ownership  in  establishing  the  title  to  real  estate.^^  So  it  has 
been  held  that  building  a  church  on  a  tract  of  land  in  a  thickly  set- 
tled part  of  the  state,  and  occupjring  a  part  of  the  tract  as  a  burial 
ground  for  many  years,  will  raise  a  presumption  of  a  grant  of  the  land 
or  at  least  a  pre-emption  right  from  the  oommonweaJth,  sufficient  to 
entitle  to  a  recovery  in  ejectment."  A  strong  presumption  in  favor 
of  the  defendant's  possession  in  ejectment  is  furnished  by  evidence  of 
leases  introduced  by  him,  to  prove  his  right  of  possession,  from  per- 
sons claiming  under  the  plaintiff's  grantor,  and  this  presumption  has 
been  held  to  be  sufficient  proof  of  possession  to  uphold  a  judgment 
against  him.**  In  an  action  by  contingent  remaindermen  to  recover 
the  possession  of  real  property,  where  the  evidence  establishes  that  a 
person  holding  by  permission  of  the  life  tenant  and  those  claiming 
under  such  person  have  been  in  possession  of  the  land,  subject  to  the 

6.  See  snpra,  par.  34.  668.  69  R.  W.  782,  59  L.B.A.  324. 

6.  See  snpra,  par.  58.  11.  Cahill  ▼.  Cabill,  75  Conn.  522, 

7.  See  snpra,  par.  67.  54  Atl.  201,  732,  60  LJIJL  706. 

8.  Argonaut  Consolidated  Mining:,  12.  Mather  ▼.  Trinity  Chnrch,  3 
etc.,  Co.  V.  Tomer,  23  Colo.  400,  48  Serg.  &  R.  (Pa.)  509,  8  Am.  Dec  663. 
Pac.  685,  58  A.  S.  R.  245.  13.  Pickett  v.  Doe,  5  Smedes  &  M. 

9.  Bernhardt  v.  Brown,  122  N.  G.  (Miss.)  470,  43  Am.  Dee.  523  and 
587,  29  8.  E.  884,  65  A.  8.  R.  725.  not«. 

10.  Webster   v.   Harris,   111   Tenn. 
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rights  of  the  plaintiffs,  for  a  much  longer  period  than  is  necessary 
to  establish  the  presumption  of  a  good  title  against  all  the  world 
except  the  plaintiffs,  the  right  of  the  plaintiffs  to  recover  possession 
against  the  last  of  these  successive  holders  necessarily  embraces  the 
right  to  recover  against  another  defendant  claiming  to  derive  title 
from  a  different  source.** 

78.  Admissibility  of  Evidence  Generally. — ^In  actions  of  ejectment 
or  the  subetitutee  therefor,  as  in  civil  actions  generally,  evidence  to  be 
admissible  must  be  material  and  relevant  to  the  issues  raised  by  the 
pleadings.**  Thus  it  has  been  held  that  the  price  paid  by  the  plain- 
tiff for  his  interest  in  land  cannot  in  ejectment  be  shown  to  affect 
his  title,  since  the  value  of  the  property  in  dispute  has  nothing  to 
do  with  the  issue  and  is  only  calculated  to  perplex  the  minds  of  the 
jury.**  So  also  actions  of  ejectment  are  governed  by  the  well  estab- 
lished general  rules  as  to  the  admission  of  beet  and  secondary  evi- 
dence,*' parol  evidence,**  declarations  and  admissions,**  and  expert 
and  opinion  evidence,**  and  as  to  the  time  and  manner  of  object- 
ing to  the  admission  of  evidence,  and  the  effect  of  failure  to  make 
proper  and  timely  objection.*  Evidence  tending  to  prove  a  material 
fact  in  issue  in  an  action  of  ejectment  must  be  submitted  to  the  jury 
if  otherwise  competent  though  not  sufficient  to  make  out  the  whole 
case,  and  the  rejection  of  evidence  proving  or  tending  to  prove  neces- 
sary facta  in  the  case,  which  is  offered  in  its  proper  order,  though 
there  is  no  offer  of  proof  of  other  facts  necessary  to  make  out  the 

14.  McCreary  v.  Coggeshall,  74  S.  C.  Strother '  v.  Cathey,  5  N.  C.  162,  3 
42,  53  S.  £.  978,  7  Ann.  Cas.  693,  7  Am.  Dee.  683;  Maeck  ▼.  Kason,  21  Yt. 
L.R.A.(N.S.)   433.  115,  52  Am.  Dec.  41.    As  to  parol  evi- 

16.  Cahill  V.  Cahill,  75  Conn.  522,  dence  generally  see  Evidence. 
54  Atl.  201,  732,  60  L.B.A.  706.    See       19.  Davis  v..  Davis,  26  Cal.  23,  85 
generally  EvmENCE.  Am.  Deo.  157;  Smith  v.  Vincent,  15 

16.  Mott  V.  Clark,  9  Pa.  St.  399,  49  Conn.  1,  38  Am.  Dec  52;  Terry  ▼. 
Am.  Dec  566.  Rodahaa,  79  Ga.  278,  5  S.  E.  38,  11 

17.  Woods  V.  Montevallo  Coal,  etc,  A.  S.  R.  420;  Cadwalader  v.  Price, 
Co.,  84  Ala.  560,  3  So.  475,  5  A.  S.  R.  Ill  Md.  310,  73  AU.  273,  134  A. 
393;  Florida  Finance  Co.  ▼.  Sheffield,  S.  R.  603  and  note,  19  Ann.  Cas.  547; 
56  Fla.  285,  48  So.  42,  16  Ann.  Cas.  Pratt  v.  Phillips,  1  Sneed  (Tenn.)  543, 
1142,  23  L.R.A.(N.S.)  1102;  Frazee  60  Am.  Dec.  162;  Chase  v.  Woodruff, 
V.  Nelson,  179  Mass.  456,  61  N.  E.  40,  133  Wis.  555,  113  N.  W.  973,  126  A, 
88  A.  S.  R.  391 ;  Griffin  v.  Sheffidd,  S,  R.  972.    See  generally  Admissions 

38  Miss.  359,  77  Am.  Dec.  646 ;  Rupert  and  Declahations,  vol.  1,  p.  467  et 
▼.  Penner,  35  Neb.  587,  53  N.  W.  598,  seq. 

17  L.RJL.  824;  Myers  v.  McGavock,      20.  Haight  ▼.  Vallet,  89  Cal.  245,  28 

39  Nd>.  843,  58  N.  W.  522,  42  A.  S.  Pac  897,  23  A.  S.  R.  465  and  note; 
B.  627.  As  to  best  and  secondary  evi-  Watrous  v.  Morrison,  33  Fla.  261,  14 
denoe  generally,  see  Evidenok.  So.  805, 39  A.  S.  R.  139;  Doe  v.  Fields, 

18.  Cottingham  t.  HUl,  119  Ala.  52  N.  C.  37,  76  Am.  Deo.  450  and  note. 
3S3,  24  So.  562,  72  A.  8.  B.  923  and  1.  Bnpert  ▼.  Penner,  35  Neb.  587, 
note;  Harmon  v.  James,  7  Smedes  ft  53  N.  W.  598,  17  LJI.A.  824. 

IC.    (Miss.)    Ill,  45   Am.   Dec   296; 
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case,  is  erroneous,  the  presumption  being  that  the  other  proof  required 
will  follow;  as  where  the  defendant  offers  in  evidence,  in  their  order, 
a  judgment,  execution,  levy,  sale,  and  sheriff's  deed,  overreaching 
the  plaintiff's  title,  all  of  which  are  rejected,  and  there  is  no  offer 
of  evidence  connecting  the  defendant  with  the  purchaser  under  the 
sheriff's  deed.'  Even  where,  as  is  the  case  in  some  jurisdictions,  it  ia 
provided  by  statute  that  when  a  party  in  an  action  of  ejectment  or 
in  the  statutory  action  in  the  nature  of  ejectment  tenders  an  abstract 
of  the  title  or  titles  upon  which  he  will  rely  for  recovery  or  defense, 
as  the  case  may  be,  he  shall  on  the  trial  be  confined  to  such  title 
or  titles,  it  has  been  held  that  when  the  party  is  in  point  of  fact 
not  confined  to  the  title  stated  in  the  abstract  which  he  tendei;s,  but 
is  allowed  without  objection  from  his  adversary  to  adduce  evidence 
in  support  of  title  or  claim  of  title  other  than  that  specified  in  his 
abstract,  he  is  entitled  to  go  to  the  jury  on  the  title  which  his  evi- 
dence tends  to  support,  though  it  be  not  the  title  stated  in  response 
to  the  demand  for  an  abstract  of  the  title  or  titles  upon  which  he  will 
rely.*  In  actions  of  ejectment  the  usual  rules  apply  as  to  the  admis- 
sibility in  evidence  and  the  conclusiveness  as  against  collateral  attack 
of  records  of  former  judgments;  orders  or  decrees  and  sales  there- 
under.* The  record  of  an  action  of  trespass  vi  et  armis,  in  which 
the  pleas  of  non  cul.  and  liberum  tenementum  were  made,  is  admis- 
sible in  evidence  in  an  action  of  ejectment  between  the  same  parties, 
in  reference  to  the  same  lands,'  but  where  in  a  proceeding  for  forcible 
entry  and  detainer  it  is  the  mere  naked  possession  in  fact  which  is 
put  in  issue,  the  judgment  in  such  case  can  be  no  evidence  in  an 
action  of  ejectment  in  which  the  right  of  entry  is  the  point  in  issue.* 
79.  Evidence  to  Identify  Land  in  Dispute. — Land,  when  sued  for 
in  ejectment,  may  be  identified  as  other  property,  and  in  such  an 
action  a  civil  engineer,  who  has  surveyed  the  land  in  dispute,  is  com- 
petent to  testify  that  the  lands  described  in  the  complaint  constitute 
a  part  of  the  lands  described  in  a  deed  seen  by  the  witness,  and  offered 
in  evidence  by  the  plaintiff.'  A  map  made  by  a  surveyor,  proved  to 
be  correct,  of  the  premises  sued  for  in  an  action  for  land,  and  of 
other  tracts  adjacent  thereto,  is  admissible  to  go  to  the  jury  to  illus- 
trate other  testimony  in  the  case,  and  for  the  purpose  of  throwing  light 
on  the  location  of  the  land  in  controversy,*  and  a  draft  of  a  survey, 

2.  Rogers  v.  Brent,  5  Oilman  (HI.)   Am.  Dec.  524  and  note.    See  generally 
573,  50  Am.  Dec.  422  and  note.  Juoguemts. 

3.  Louisville,  etc.,  R.  Co.  v.  Massey,      6.  Hoey  v.  Farman,  1  Ta.  St  295, 
136  Ala.  156,  33  So.  896,  96  A.  S.  B.  44  Am.  Dec.  129. 

17.  6.  Mattox  V.  Helm,  5  Litt.   (Ey.) 

4.  Fite^bbon  t.  Lake,  29  lU.  165,  185,  15  Am.  Dec.  64. 

81  Am.  Dec.  302;  Benz  v.  Hines,  3      7.  Dorian  v.  Westerviteh,  140  Ala. 
Kan.  390,  89  Am.  Dec.  594  and  note;   283,  37  So.  382,  103  A.  S.  R.  35. 
Hodge  T.  MiteheU,  27  Miss.  560,  61       8.  Napier  v.  Littie,  137  Ga.  342,  73 

910 


Digitized  by 


Google 


9  B.  C.  L.  EJECTMENT  f  80 

proved  to  be  correct,  is  admisable  in  evidence,  as  explanatory  of  what 
the  surveyor  testified  he  had  done  in  making  the  survey.*  Where 
the  complaint  in  ejectment  describes  the  lan^  sued  for  as  the  east 
half  of  a  certain  tract,  a  deed  for  the  south  half  of  the  same  tract 
is  properly  adraisaible  in  evidence,  since  the  one  is  necessarily  over- 
lapped by  the  other  in  part.*" 

80.  Evidence  as  to  Title  and  Right  to  Possession  Generally. — 
Where  the  plaintiff's  complaint  or  petition  in  ejectment  does  not  set  up 
any  particular  evidence  of  title  in  himself,  he  may  prove  his  title 
by  any  method  he  chooses,  allowed  by  law,**  and  if  both  parties  in 
ejectment  claim  the  land  through  a  common  source  of  title,  errors 
committed  in  allowing  the  introduction  of  improper  evidence  of  such 
title  are  harmless.*'  Instruments  that  are  muniments  of  title  are  as 
such  competent  evidence  in  an  action  of  ejectment,*'  and  a  sheriff's 
deed  is  competent  evidence  for  the  defendant  although. acknowledged 
after  suit  was  brought,  if  the  sale  was  prior  to  the  commencement  of 
the  action.**  So  also  public  statutes  and  grants  are  admissible  in 
evidence  in  ejectment  when  they  constitute  the  title  papers  of  a 
party.*'  Judgments  are  admissible  in  evidence  in  an  action  of  eject- 
ment as  a  link  in  the  chain  of  title  only  where  they  transfer  title 
or  render  valid  a  particular  link  which,  without  the  judgment,  would 
be  defective  or  invalid.  The  rule  that  a  judgment  is  admissible  in 
evidence  against  all  the  world  as  a  link  in  a  party's  chain  of  title 
does  not  apply  to  ordinary  judgments  in  actions  to  determine  adverse 
claims,  which  do  not  purport  to  transfer  title  or  render  valid  an 
otherwise  defective  link  in  the  chain  of  title.**  If  a  contract  for 
the  purchase  of  land  is  canceled  the  effect  is  to  give  the  vendor  the 
right  to  retake  the  possession  of  the  land  from  the  vendee  and  those 
claiming  under  him,  and  it  has  accordingly  been  held  that  a  bond 
for  title  as  evidence  of  a  canceled  contract  of  purchase  is  competent 
in  ejectment  to  show  that  a  purchase  of  the  land  by  the  tenant's 
husband  from  one  of  the  plaintiff's  lessors  had  been  canceled,  where 
the  plaintiff  offered  to  show  that  a  bond  was  once  made  by  such  lessor 
to  the  tenant's  husband,  conditioned  that  he  should  make  title  to  the 
land  in  dispute  to  the  husband  on  being  paid  certain  sums,  and  further 
to  show  that  this  bond  was  in  said  lessor's  possession.*'     Where 

S.  E.  3,  Ann.  Cas.  1913A  1013,  38  14.  Smith  v.  Grim,  26  Pa.  St.  95, 
Ii.R.A.(N.S.)  91.  67  Am.  Dec.  400. 

9.  Hoey  v.  Fnrman,  1  Pa.  St.  295,      15.  Mobile  Transp.  Co.  t.  Mobile, 
44  Am.  Dec  129.  128  Ala.  335,  30  So.  645,  88  A.  S.  R. 

10.  Green  v.  Jordan,  83  Ala.  220,  143,  64  LJl.A.  333. 

3  So.  513,  3  A.  S.  R.  711.  16.  Minnesota    Debenture     Co.    y. 

11.  Note:  22  A.  S.  R.  538.  Johnson,  94  Minn.  150, 102  N.  W.  381, 

12.  Mansfield  v.  Johnson,  51  Fla.  110  A.  S.  R.  354. 

239,  .40  So.  196,  120  A.  S.  R.  159.  17.  Hanby  v.  Tucker,  23  Ga.  132, 

13.  Reynolds  v.  Cooi^  83  Va.  817,  68  Am.  Dec.  514. 
3  8.  E.  710,  6  A.  S.  R.  317. 

Oil 


Digitized  by 


Google 


f f  81,  82  EJECTMENT  9  R.  C.  L. 

the  defendant  in  ejectment  claims  under  the  will  of  a  living  person 
providing  that  he  shall  have  immediate  possession  of  the  land  in  dis- 
pute on  condition  that  he  takes  the  testatrix  and  caree  for  her  as  one 
of  his  own  family  daring  her  natural  life,  evidence  is  admissible  to 
show  that  he  took  and  still  retains  possession  under  the  will,  that 
the  testatrix  lived  with  him  for  a  long  time,  and  that  he  has  per- 
formed his  part  of  the  contract  as  indicated  by  the  will.**^ 

81.  Evidence  as  to  Common  Source  of  Title. — Although  the  legal 
title  to  land  cannot  be  proved  by  parol  evidence,**  it  has  been  held 
that  such  evidence  is  admissible  to  show  that  both  parties  to  an  action 
of  ejectment  claim  through  a  common  source  of  title."  A  deed  to 
the  defendant  in  ejectment  executed  under  a  decree  of  chancery  must 
be  introduced  by  the  plaintiff  without  the  production  of  the  record 
in  chancery,  for  the  purpose  of  showing  that  the  defendant  claims 
under  the  plaintiff's  grantor;  though  when  a  party  claims  title  in 
himself  under  such  a  deed,  it  is  generally  necessary  to  produce  the 
authority  under  which  it  was  executed.* 

82.  Evidence  as  to  Prior  or  Adverse  Possession  and  Color  of  Title. — 
A  conveyance  to  the  plaintiff  in  ejectment,  who  relies  on  prior  posses- 
sion as  evidence  of  title,  is  admissible  in  evidence,  in  connection  with 
proof  of  entry  and  occupation  under  it,  for  the  purpose  of  showing 
the  extent  and  boundaries  of  the  premises  of  which  he  claimed  pos- 
session, although  no  title  is  shown  in  the  grantor  at  the  time  of  the 
execution  of  such  conveyance,*  but  it  has  been  held  that  while  ancient 
deeds  may  be  competent  to  show  the  extent  of  possession  or  to  evi- 
dence in  some  cases  the  facts  recited  in  them,  or  even  to  show  the 
right  of  entry  against  one  without  title,  such  deeds  may  not  be  read 
as  evidence  against  an  adverse  claimant  in  possession,  with  his  title 
of  record  to  establish,  on  the  part  of  the  plaintiff,  a  right  of  entry, 
where  no  possession  prior  to  be  execution  of  the  deed  under  the 
same  chain  of  title,  or  since  its  execution,  has  been  shown.*  A  judg- 
ment for  the  possession  of  land,  and  proceedings  under  it  putting 
plaintiff  in  possession,  are  relevant  on  the  question  of  the  plaintiff's 
possession,  and  admissible  in  a  subsequent  action  by  him  to  recover 
possession  of  the  same  land  against  another  person  who  entered  upon 
the  land  after  such  judgment  was  recovered.*    If  the  plaintiff  in 

18.  Smith  V.  Ttiit,  127  Pa.  St.  341,  82  Am.  Dec.  738.  As  to  the  sufiBciency 
17  Atl.  995,  14  A.  S.  R.  851.  of   prior   possession   to  maintain    an 

19.  Kirkpatriok  v.  Clark,  132  HI.  action  of  ejectment,  see  supra,  par.  20. 
342,  24  N.  E.  71,  22  A.  S.  R.  531,  8  3.  Davidson  v.  Morrison,  86  Ey. 
L.R.A.  511.  397,  5  S.  W.  871,  9  A.  S.  R.  295. 

20.  Finch  t.  Ullman,  105  Mo.  255,  Generally  as  to  the  admissibility  and 
16  S.  W.  863,  24  A.  S.  R.  383.  effect  of  ancient  deeds  as  evidence,  see 

1.  Nixon  V.  Porter,  34  Miss.  697,  69  Evidence. 

Am.  Dec.  408.  4.  Moon  v.  Rollins,  36  Cal.  333,  95 

2.  Keane  v.  Cannovan,  21  Cal.  291,  Am.  Dec.  181. 
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ejectmenl  claims  title  to  the  land  in  dispute  by  virtue  of  adverse 
possessioQ  under  a  deed  purporting  to  convey  the  land  to  the  plaintiff, 
such  deed,  though  not  legally  executed,  and  void  as  a  conveyance,  is 
admissible  in  evidence  to  show  the  extent  of  the  plaintiff's  possession 
and  as  constituting  color  of  title.  To  constitute  color  of  title  in  eject- 
ment it  is  not  necessary  that  the  deed  under  which  the  plaintiff  claims 
should  so  definitely  describe  the  lands  admitted  to  be  conveyed  by 
it  that  there  should  be  no  uncertainty  in  it,  and  if  the  description  in 
the  deed  is  such  as  will  enable  a  surveyor  to  ascertain  and  locate  the 
land,  it  is  admissible  in  evidence  as  color  of  title.*  Thus  a  tax  deed, 
though  void  as  a  muniment  of  title,  is  admissible  in  evidence  to  show 
color  of  title,  unless  it  is  void  because  of  the  uncertainty  and  in- 
definiteness  of  description.*  And  it  has  been  held  that  a  sheriff's  deed 
to  land  should  be  admitted  in  evidence  as  color  of  title,  even  though 
unaccompEmied  by  the  execution  under  which  the  sale  was  effected.^ 
The  void  deed  of  an  administrator  has  been  held  admissible  under 
the  plea  of  the  statute  of  limitations,  in  an  action  of  ejectment  by  the 
heirs  against  the  grantee,  to  show  the  fact  of  possession  under  it  and 
the  quo  animo  with  which  such  possession  was  taken,*  and  tax  receipts, 
showing  payment  of  taxes  on  land  by  one  in  possession,  are  admis- 
sible in  evidence  for  him  as  tending  to  show  both  a  claim  of  owner- 
ship and  the  extent  of  the  claimant's  possession.*  The  possession  of 
the  vendee  of  land  under  title  bond  is  presumptively  adverse  from 
the  time  he  pays  the  purchase  money,  and  although  the  bond  was 
executed  by  one  having  no  title  or  authority  to  convey,  and  was  not 
recorded,  it  may  be  good  as  color  of  title  to  show  the  character  and 
extent  of  the  possession  asserted.*'  Where  in  an  action  of  ejectment 
a  deed  is  apparently  offered  as  conveying  title  and  rejected  as  invalid, 
if  the  person  claiming  under  it  desires  to  have  it  admitted  as  color 
of  title  in  connection  with  evidence  of  possession  thereafter  to  be 
offered,  he  should  so  tender  it  or  call  the  attention  of  the  court  to 
the  purpose  of  its  offer  as  color  of  title.** 

83.  Evidence  Impeaching  Muniments  of  Title  as  Void  or  Fraudu- 
lent.  As  already  seen,  it  has  frequently  been  held  that  a  grant  or 

patent  ma^  be  impeached  coUatersdly  in  a  court  of  law  in  an  action 
of  ejectment  where  such  instrument  is  void  upon  its  face,  or  its  issu- 
ance was  unauthorized  or  prohibited  by  statute,  or  where  the  state 

6.  Dorian  v.  Westervitoh,  140  Ala.  9.  Green  v.  Jordan,  83  Ala.  220,  3 

283,  37  So.  382,  103  A.  S.  R.  35.  So.  513,  3  A.  S.  R.  711. 

6.  Brannan  v.  Henry,  142  Ala.  698,  10.  Woods  v.  Montevallo  Coal,  etc., 
39  So.  92,  110  A.  S.  R.  55.  Co.,  84  Ala.  560,  3  So.  475,  5  A.  S. 

7.  Burkbalter  v.   Edwaxda,  16   Qa.  R.  393. 

693,  60  Am.  Dec.  744.  11.  Weeks  v.  Hosch   Lumber   Co., 

8.  Root  V.  McFerrin,  37  Miaa.  17,  133  Ga.  472,  66  S.  B.  168,  134  A.  S. 
75  Am.  Dec.  49.  R.  213. 
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had  no  title.*'  And  there  are  numerous  decisions  to  the  effect  that 
the  defendant  in  ejectment  may  show  by  way  of  defense,  fraud  or 
fatal  defects  in  the  sale  under  which  the  plaintiff  claims  title  to  the 
premises,**  and  that  title  may  be  recovered  in  ejectment  by  show- 
ing that  the  sales  and  deeds  under  which  such  titles  are  claimed  were 
fraudulent  in  law  and  void,  as  in  the  case  of  a  title  claimed  under  a 
trustee's  or  administrator's  sale  to  himself,  or  in  effect  to  himself, 
etc.**  So  also  it  has  been  held  that  a  deed  executed  by  the  donee 
of  power  under  a  will  under  such  circumstances  as  to  be  a  fraud  on 
the  power  may  be  assailed  in  an  action  of  ejectment  and  need  not  be 
first  set  aside  in  a  court  of  equity.**  In  some  jurisdictions  it  is  well 
established  that  in  the  trial  of  actions  of  ejectment  where  the  ques- 
tion arises  whether  a  deed  relied  upon  by  either  of  the  parties  was 
executed  to  hinder,  delay,  or  defraud  creditors,  evidence  will  be  heard 
to  attack  or  sustain  such  conveyance  though  the  action  was  not  brought 
directly  to  impeach  its  character,**  and  it  has  been  held  that  if  a 
grantee  destroys  his  unrecorded  deed  for  the  purpose  of  revesting 
title  in  his  grantor,  and  has  the  latter  execute  a  deed  in  trust  for  his 
wife,  with  the  intention  of  hindering,  delaying,  and  defrauding  his 
creditors,  the  whole  transaction  is  void  at  law  as  well  as  in  equity, 
and  the  issue  may  be  tried  in  an  action  of  ejectment,  as  well  as  in  a 
suit  in  equity,  to  set  aside  the  second  deed  on  the  ground  of  fraud.*' 
A  deed  produced  to  make  title  or  relied  upon  by  either  of  the  parties 
to  an  action  of  ejectment  or  action  for  the  recovery  of  landis  as  a 
link  in  the  chain  of  title  may  be  attacked  for  incapacity  in  the 
maker,**  and  there  would  seem  to  be  no  question  as  to  the  right  of 
either  party  to  an  action  of  ejectment  to  attack  the  deed  under  which 
his  adversary  claims  by  showing  fraud  in  its  execution,**  as  when 
the  instrument  was  misread  to  the  party  signing  it,*"  or  where  his 
signature  was  forged  or  obtained  by  fraud.*  Thus  in  an  action  of 
ejectment  in  which  a  deed  executed  by  the  plaintiff  is  received  in 
evidence  against  him,  he  may  avoid  its  effect  by  showing  that  it  was 

12.  See  supra,  par.  36.  342,  24  N.  E.  71,  22  A.  S.  R  531,  8 

13.  See  supra,  par.  46.  L.R.A.  511;  Thomas  v.  Thomas,  1  Litt. 

14.  Frazier  v.  Jeakins,  64  Kan.  615,  (Ky.)  62,  13  Am.  Dec.  220;  Taylor  v. 
68  Pac.  24,  57  L.R.A.  575.  King,  6  Munf.  (Va.)  358,  8  Am.  Dec. 

15.  Scheldt  v.  Crecelius,  94  Mo.  322,  746  and  note.  See  generally  Fraud 
7  S.  W.  412.  4  A.  S.  R.  384.  and  Deceit. 

16.  Helms  v.  Green,  105  N.  C.  251,  20.  Taylor  v.  King,  6  Munf.  (Va.) 
11  S.  E.  470, 18  A.  S.  R.  893  and  note.  358,  8  Am.  Dec.  746. 

17.  Potter  V.  Adams,  125  Mo.  118,  1.  Wilcox  v.  American  Telephone, 
28  S.  W.  490,  46  A.  S.  R.  478.  etc.,  Co.,  176  N.  Y.  115,  68  N.  E.  153, 

18.  Helms  v.  Green,  105  N.  C.  251,  98  A.  S.  R.  650;  Farley  v.  Parker,  6 
11  S.  E.  470,  18  A.  S.  R.  893;  Farley  Ore.  105,  25  Am.  Rep.  504;  Taylor  ▼. 
V.  Parker,  6  Ore.  105,  25  Am.  Rep.  King,  6  Munf.  (Va.)  358,  8  Am.  Deo. 
504.  746. 

19.  Kirkpatrick   t.   Clark,  132   III 

914 


Digitized  by 


Google 


9  R.  C.  L.  EJECTMENT  f  84 

procured  by  fraud,  as  by  representing  to  him  that  it  was  a  i«ceipt, 
and  thus  obtaining  his  signature  to  it.'  For  fraud  in  obtaining  a  deed 
however  it  is  usually  held  that  a  court  of  equity  alone  can  give  relief, 
and  evidence  of  such  fraud  is  therefore  inadmissible  in  an  action  of 
ejectment,  at  least  in  those  jurisdictions  where  equitable  defenses  to 
the  action  are  not  permitted.* 

84.  Weight  and  Sufficiency  of  Evidence  to  Establish  or  Overcome 
Prima  Facie  Case  in  Favor  of  Plaintiff. — While  in  order  to  prove  a 
perfect  or  complete  paper  title  the  plaintiff  in  ejectment  must  connect 
his  title  with  the  original  source  of  title,*  unless  both  he  and  his  adver- 
sary claim  from  a  common  -source,*  and  in  case  title  or  ownership 
is  denied  the  title  cannot  be  proved  by  merely  producing  a  deed,  yet 
when  such  a  deed  is. produced  from  a  grantor  who  was  in  posses- 
sion, or  where  possession  is  taken  and  held  under  or  pursuant  to 
such  deed,  and  the  premises  described  in  the  deed  are  clearly  identi- 
fied, then  a  prima  facie  title  is  shown  sufficient  to  withstand  a  motion 
for  nonsuit.*  Thus  as  against  a  motion  for  nonsuit  in  an  action  for 
ejectment,  evidence  of  a  deed  to  the  plaintiff  and  a  survey  covering  the 
property,  with  proof  of  possession  thereunder,  is  sufficient,  without 
the  necessity  of  establishing  a  complete  record  title.'  In  an  action  of 
ejectment,  proof  of  prior  possession  alone,  under  a  claim  of  title,  on 
the  part  of  the  plaintiff  or  those  under  whom  he  claims,  will  be  suffi- 
cient, prima  facie,  to  maintain  the  action  as  against  a  subsequent  pos- 
sessor who  is  a  mere  intruder,  or  a  tenant  of  the  plaintiff,  or  one  who 
is  in  by  entry  only,  and  shows  no  better  title,  by  adverse  possession 
or  otherwise-*  Such  prior  possession  is  sufficient  evidence  of  a  fee 
unless  rebutted,  although  it  is  the  lowest  evidence;  and  where  there 
is  no  other  evidence  of  title,  prior  possession  short  of  the  statutory 
period  will  prevail  over  a  subsequent  possession  for  the  same  time, 
and  will  suffice  without  other  proof  to  put  the  tenant  on  his  defense.* 
So  where  the  plaintiff  in  ejectment  claims  as  heir  or  administrator, 
the  seisin  of  the  ancestor  or  intestate  may  be  proved  by  showing  that 

2.  WUcox  v.   American   Telephone,   32  Utah  62,  88  Pae.  696,  10  L.R.A. 
etc.,  Co.,  176  N.  Y.  115,  68  N.  E.  153,    (N.S.)  404  and  note. 

98  A.  S.  R.  650.  '  7.  Cottrell  v.  Pickering,  32  Utah  62, 

3.  Thomas  v,  Thomas,  1  Litt.  (Ky.)  88  Pac.  696,  10  L.R.A.(N.S.)  404. 
62,  13  Am.  Dec.  220  and  note;  Smith  8.  Plume  v,  Seward,  4  Cal.  94,  60 
V.  Winton,  1  Overt.  (Tenn.)  230,  3  Am.  Dec.  599  and  note;  Hutchinson 
Am.  Dec.  755;  Taylor  v.  King,  6  Munf.  v.  Perley,  4  Cal.  33,  60  Am.  Dec,  578; 
(Va.)  358,  8  Am.  Dec.  746.  See  Can-  Glover  v.  Stamps,  73  Ga.  209,  54  Am. 
CEiiLATiON  o»  Instruments,  voL  4,  Rep.  870;  Cottrell  v.  Pickering,  32 
p.  485.  Utah  62,  88  Pac.  696. 10  L.R.A.(N.S.) 

4.  See  supra,  par.  15.  404  and  note. 

5.  See  supra,  par.  17.  Note:  54  A.  S.  R.  764.     And  see 

6.  Dodge  V.  Irvington  Land  Co.,  158  supra,  par.  20. 

Ala.  91,  48  So.  383,  22  L.R.A.(N.S.)  9.  Doe  v.  Herbert,  Breesc  (HI.)  354, 
1100  and  note;  Cottrell  v.  Pickering.   12  Am.  Dec.  192. 
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he  was  either  in  the  actual  possession  of  the  land  at  the  time  of  his 
death,  or  in  the  receipt  of  rent  from  the  terre-tenant.  Until  the 
presumption  of  title  arising  from  proof  of  possession  is  rebutted  by 
the  defendant,  the  plaintiff  is  under  no  necessity  of  introducing  other 
evidence."  When  the  plaintiff  in  ejectment  claims  to  recover  on  the 
ground  of  prior  possession,  that  possession  must,  however,  be  clearly 
and  unequivocally  proved,**  and  the  mere  payment  of  taxes  *.*  and 
the  execution  of  partition  deeds  are  not  evidence  of  an  actual  pos-ses- 
sion,  though  they  may  show  a  claim  of  title.**  A  preponderance  of 
evidence  on  the  defendant's  part  is  not  necessary  to  overcome  a  prima 
facie  case  in  favor  of  the  plaintiff's  right  to  recover  in  ejectment; 
equiponderance  of  evidence  is  sufficient.  Before  a  plaintiff  can  be 
allowed  to  recover  his  evidence  of  right  must  outweigh  that  of  the 
defendant." 

Trial  and  Verdict 

85.  Noncompliance  with  Rule  of  Court  as  Affecting  Right  to 
Hearing.^In  an  action  of  ejectment  the  usual  rule  applies  that  it  is 
not  within  the  power  of  the  court  to  render  a  judgment  giving  to 
the  plaintiff  the  right  to  property  of  which  the  defendant  is  in  pos- 
session, without  any  evidence  of  such  right,  or  affording  to  the  defend- 
ant an  opportunity  to  reply  to  whatever  evidence  the  plaintiff  may 
adduce.  The  guaranty  of  the  constitution  that  one  shall  not  be 
deprived  of  his  property  without  due  process  of  law  gives  him  the 
right  to  be  heard  in  its  defense  against  any  claim  that  may  be  made 
upon  him  for  its  possession,  and  he  is  not  to  be  deprived  of  this  right 
as  a  penalty  for  failing  to  comply  with  some  rule  of  court,  as,  for 
instance,  a  rule  requiring  him  to  deposit  one  half  the  reporter's 
per  diem  before  proceeding  to  trial.*' 

86.  Manner  of  Trial  and  Order  of  Proof. — ^An  action  of  ejectment 
or  the  statutory  substitute  therefor  being  usually  deemed  a  legal 
action,  the  right  of  the  parties  thereto  to  a  jury  trial  is  governed 
by  the  rules  relating  to  trial  by  jury  in  actions  at  law  generally.** 
In  some  of  the  jurisdictions,  however,  in  which  equitable  defenses  are 
admissible  in  such  actions,*'  it  is  held  that  if  .the  answer  admits  the 
plaintiff's  cause  of  action  and  sets  up  a  purely  equitable  defense, 

10.  CamaU  v.'  Wilson,  21  Ark.  62,       14.  Wall  ▼.  HUl,  1  B.  Mon.  (Ky.) 
76  Am.  Dec.  351  and  note.  290,  36  Am.  Dec.  578. 

11.  Jackson  v.  Myers,  3  Johns.  (N.       15.  Meacham  t.   Bear   Valley   Irr. 
T.)  388,  3  Am.  Dec.  504.  Co.,  145   Cal.  606,  70   Pac.  281,   68 

12.  Jackson  v.  Myers,  3  Johns.  (N.   L.R.A.     600.       See     Constitutional 
T.)   388,  3  Am.  Dec.  504;  Bernhardt  Law,  vol.  6,  p.  446  et  seq. 

r.  Brown,  122  N.  C.  587,  29  S.  E.  884,  16.  Kenny  v.  McKenzie,  23  S.  D. 

65  A.  S.  R.  725.  Ill,  120  N.  W.  781,  49  L.R.A.(N.S.) 

13.  Jackson  v.  Myers,  3  Johns.  (N.  775.    See  generally  Jobt;  Trial. 
Y.)  388,  3  Am.  Dec.  504.  17.  See  supra,  par.  42. 
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and  seeks  affirmatiTe  relief,  this  converts  the  whole  case  into  a  suit 
in  eqixity,  to  be  determined  on  grounds  recognized  and  enforced  in 
courts  of  chancery,  and  the  issues  therein  are  triable  by  the  court  with- 
out a  jury.**  If,  however,  such  answer  sets  up  two  defenses,  one 
equitable  and  the  other  legal,  the  plaintifiF  is  still  entitled  to  a  jury 
trial,  unless  the  equitable  defense  prevails.^*  When  the  answer,  though 
setting  up  an  equitable  defense,  asks  no  affirmative  equitable  relief 
the  case  is  one  at  law  and  not  in  equity.  Where,  however,  the  court 
tries  the  case  as  one  of  equity  when  it  is  an  action  at  law,  but  the 
defendant  acquiesces  therein  and  does  not  present  any  exceptions,  h« 
cannot  assign  the  action  of  the  trial  court  as  error.'^  Separate  trials 
may  be  allowed,  in  the  discretion  of  the  court,  when  there  are  several 
defendants  in  ejectment  and  the  testimony  of  one  is  material  for  his 
codefendant.*  Where,  in  ejectment,  in  addition  to  the  defense  of 
abatement  by  reason  of  the  pendency  of  another  action,  other  defenses, 
which  go  directly  to  the  merits  of  the  case,  are  relied  upon,  the  evi- 
dence upon  the  plea  in  abatement  must  be  presented  at  the  opening 
of  the  defense.* 

87.  Province  of  Court  and  Jury  Generally. — ^In  actions  of  eject- 
ment or  statutory  proceedings  in  the  nature  thereof  the  usual  rule 
^plies  that  questions  of  law  are  for  the  court,  while  questions  of 
fact  are,  generally  speaking,  for  the  determination  of  the  jury,  under 
proper  instructions  from  tiie  court.*  The  question  of  adverse  pos- 
session is  usually  one  of  fact  for  the  jury,*  and  it  has  been  held  that 
the  testimony  of  two  witnesses,  undisputed  by  direct  testimony,  that 
the  defendant  in  ejectment  has  been  in  adverse  possession  for  the 
statutory  period,  does  not  require  the  trial  court  to  find  for  the  defend- 
ant, the  credibility  of  such  testimony  being  a  question  of  fact.'  So 
also  where,  as  frequently  occurs,  the  whole  case  in  ejectment  tiims 
on  whether  the  defendant  acquired  possession  of  the  premises  as  ten- 

18.  Clybnm  v.  McLaughlin,  106  Mo.  1.  Young   v.    Adams,   14   B.   Mon. 
521,  17  S.  W.  692,  27  A.  S.  E.  369;  (Ky.)  127,  58  Am.  Dec.  654. 
McCoUum  V.  Bonghton,  132  Mo.  601,  2.  Leonard  v.  Flynn,  89  Cal.  535, 
30  S.  W.  1028,  33  S.  W.  476,  34  S.  26  Pac.  1097,  23  A.  S.  R.  500. 

W.  480,  35  L.R.A.  480;  Ridgeway  v.  3.  Watrous  v.  Morrison,  33  Fla.  261, 
Herbert,  150  Mo.  606,  51  S.  W.  1040,  14  So.  805,  39  A.  S.  R.  139;  BeaU  v. 
73  A.  S.  R.  464;  Hewitt  v.  Price,  204  Davenport,  48  Ga.  165,  15  Am.  Rep. 
Mo.  31,  102  S.  W.  647,  120  A.  S.  R.  656;  Bacon  v.  Sheppard,  11  N.  J.  L. 
681;  Kenny  v.  MeKenzie,  23  8.  D,  111,  197,  20  Am.  Dec.  583.  See  generally 
120  N.  W.  781,  49  L.R.A.(N.S.)  775.  Trial. 

And  see  Tillson  v.  HoUoway,  90  Neb.  4.  Woods  v.  Montevallo  Coal,  etc., 
481,  134  N.  W.  232,  Ann.  Cas.  1913B  Co.,  84  Ala.  560,  3  So.  475,  5  A.  S. 
7«  R.  393;  Gordon  v.  Park,  202  Mo.  236, 

19.  Ridgeway  v.  Herbert,  150  Ma  100  S.  W.  621,  119  A.  S.  R.  802; 
606.  51  S.  W.  1040,  73  A.  S.  R.  464.  Bennett  v.  Morrison,  120  Pa.  St,  390, 

20.  Kessner  v.  Phillips,  189  Mo.  515,  14  Atl.  264,  6  A.  S.  R.  711  and  note. 
88  S.  W.  66, 107  A.  S.  R.  368,  3  Ann.  5.  Hunter  v.  Wethington,  205  Mo. 
Cas.  1005.  284,  103  S.  W.  543,  12  Ann.  Cas.  529. 
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ant  of  the  plaintiff  and  is  consequently  estopped  to  deny  the  latter's 
title,*  the  question  of  the  tenancy  of  the  defendant  is  for  the  jury 
to  decide  and  not  the  judge.''  Where  the  defendant  in  an  action  of 
ejectment  claims  under  a  conveyance  alleged  to  have  been  executed 
and  then  lost,  it  is  error  for  the  court  to  take  from  the  jury  the 
question  whether  such  deed  was  executed  or  not,  or  to  instruct  them 
that  if  they  believe  that  defendant  bought  the  land,  paid  for  it,  and 
went  into  possession  under  his  purchase,  he  got  the  le^  title,  whether 
a  deed  was  made  or  not.*  Ouster  by  one  tenant  in  common  of  his 
cotenant  may  be  inferred  from  circumstances,  and  is  matter  of  fact 
for  the  finding  of  a  jury.* 

88.  Direction  of  Verdict  or  Nonsuit. — ^In  actions  of  ejectment,  as 
in  actions  at  law  generally,  where  it  is  apparent  that  no  evidence  has 
been  submitted  upon  which  the  jury  could  lawfully  find  for  the  plain- 
tiff, the  judge  may  direct  a  verdict  for  the  defendant,**  but  a  charge 
directing  a  verdict  for  the  defendant  should  never  be  given  unless 
it  is  clear  that  there  is  no  evidence  whatever  adduced  that  could  in 
law  support  a  verdict  for  the  plaintiff.  If  the  evidence  is  conflicting, 
or  will  admit  of  different  reasonable  inferences,  or  if  there  is  evidence 
tending  to  prove  the  issue  presented  by  the  plaintiff,  it  should  be 
submitted  to  the  jury  as  a  question  of  fact,  and  not  taken  from  them 
and  passed  upon  by  the  judge  as  a  question  of  law.**  Thus,  if  the 
plaintiff  in  ejectment  shows  title  in  himself  by  mesne  conveyances 
from  the  defendant,  and  also  shows  possession  in  the  latter,  the  case 
should  be  submitted  to  the  jury,  and  the  court  commits  error  in 
directing  a  verdict  for  the  defendant  under  evidence  relied  upon  to 
establish  an  estoppel  in  pais  against  the  plaintiff.  It  is  not  neces- 
sary, in  order  to  entitle  the  plaintiff  to  have  the  issue  presented  to 
and  decided  by  the  jury,  that  the  court  should  have  been  of  the 
opinion  the  preponderance  of  the  evidence  supported  his  contention, 
for  that  would  be  to  deprive  him  of  his  constitutional  right  to  have 
his  cause  determined  by  a  jury.**  Nor  should  a  case  in  ejectment 
be  taken  from  the  jury  and  a  verdict  for  the  plaintiff  directed  where, 
in  support  of  the  defendant's  claim  of  title  by  adverse  possession, 
there  is  some  evidence  tending  to  show  that  he  and  those  under  whom 
he  claims  title  have  been  in  the  adverse  poss.ssion  of  tho  property 

6.  See  snpra,  par.  18.  See  generally  Tbiau 

7.  Beall  v.  Davenport,  48  Ga.  165,  11.  Bass  v.  Ramos,  58  Fla.  161,  50 
15  Am.  Rep.  656.  So.  946,  138  A.  S.  R.  105 ;  Linnertz  v. 

8.  Terry  v.  Rodahan,  79  Ga.  278,  5  Dorway,  175  lU.  508,  51  N.  E.  809, 
S.  E.  38,  11  A.  S.  R.  420.  67  A.  S.  R.  232;  Richards  v.  Buffaft), 

9.  Harmon  v.  James,  7  Smedes  &  etc.,  R.  Co.,  137  Pa.  St.  524,  19  Atl. 
M.  (Miss.)  Ill,  45  Am.  Dec.  296.  931,  21  A.  S.  R.  892. 

10.  Bass  V.  Ramos,  58  Fla.  161,  50       12.  Linnertz  v.  Dorway,  175  HI.  508, 
So.  945,  138  A.  S.  R.  105;  Damon  v.    51  N.  E.  809,  67  A.  S.  R.  232. 
Bache,  55  Pa.  St.  67,  93  Am.  Dec.  730. 
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for  more  than  the  statutory  period  before  the  commencement  of  the 
suit.^*  Where,  however,  it  appears  in  an  action  of  ejectment  that 
the  defendant  is  simply  a  trespasser,  it  is  not  error  to  give  an  affirma- 
tive charge  in  favor  of  a  plaintiff  who  has  shown  title  to  the  property 
in  dispute."  Where  the  plaintiff  in  ejectment  does  not  sustain  the 
burden  resting  upon  him  of  establishing  his  title  to  the  premises 
described  in  his  complaint  by  sufficient  evidence  to  put  the  adverse 
party  on  his  defense,^*  he  may  properly  be  nonsuited,**  and  it  has 
been  held  that  where  the  answer  in  ejectment  contains  neither  affirma- 
tive defense  nor  counterclaim  but  only  a  general  denial  and  the  plain- 
tiff fails  to  prove  title,  any  other  judgment  than  a  judgment  of  non- 
suit is  erroneous  though  not  necessarily  void.*'  As  already  seen, 
however,  where  the  plaintiJHF  shows  a  prima  facie  title  this  will  be  suffi- 
cient to  withstand  a  motion  for  nonsuit.*'  When,  upon  the  close 
of  testimony  in  an  action  to  recover  real  property,  the  presiding  judge 
intimates  the  opinion  that  in  no  reasonable  view  of  the  evidence  pro- 
duced could  the  plaintiff  recover,  and,  in  deference  to  this  opinion, 
the  plaintiff  submits  to  a  nonsuit  and  appeals,  the  evidence  must  be 
accepted  as  true  in  the  appellate  court,  and  taken  in  the  most  favor- 
able light  for  the  appellant,  because  the  jury  might  have  taken  that 
view  of  it  if  it  had  been  submitted  to  them." 

89.  Instructions. — In  actions  of  ejectment  or  proceedings  in  the 
nature  thereof  to  recover  real  property  the  usual  rules  as  to  the  neces- 
sity, propriety  and  sufficiency  of  instructions  in  civil  actions  generally 
apply.*"  The  court  in  its  charge  should  not  ignore  or  exclude  any 
issue  properly  raised  by  the  pleadings  of  either  party  in  support  of 
which  evidence  has  been  introduced,*  but  it  is  not  error  to  refuse  in- 
structions unless  the  party  shows  proof  to  which  they  could  be  applied, 
however  clear  the  legal  principles  therein  contained  may  be  in  ib&ra- 
selves  as  abstract  doctrines  of  the  law."  In  accordance  with  the  gen- 
eral rule  that  instructions  should  not  assume  facts  not  proved,  it  has 
been  held  that  where  both  parties  claim  title  to  the  land  by  virtue 

13.  Gordon  ▼.  Park,  202  Mo.  236,  of  a  total  failure  to  prove  the  locus 
100  S.  W.  621,  119  A.  S.  R.  802;  in  quo).  And  see  Cottrell  v.  Picker- 
Bennett  V.  Morrison,  120  Pa.  St.  390,  ing,  32  Utah  62,  88  Pac.  696,  10 
14  Atl.  264,  6  A.  S.  R.  711.  L.R.A.(N.S.)   404  and  note. 

14.  Cross  V.  Robinson  Point  Lumber  17.  Comstock  v.  Boyle,  134  Wis. 
Co.,  55  Fla.  374,  46  So.  6,  15  Ann.  613,  114  N.  W.  1110,  126  A,  S.  R. 
Cas.  588,  1033. 

15.  See  supra,  par.  76.  18.  See  supra,  par.  84. 

16.  Blanchard  v.  Blanchard,  25  N.  19.  Springs  v.  Schenek,  99  N.  C. 
C.  105,  38  Am.  Dec.  710;  McCreary  551.  6  S.  E.  405,  6  A.  S.  R.  552. 

▼.  Coggeshall,  74  S.  C.  42,  53  S.  E,      20.  See  generally  Instructions. 
978,  7  Attn.  Cas.  693,  7  L.R.A.(N.S.)       1,  Tillson  v.  Holloway,  90  Neb.  481, 
433    (in  which  the  evidence  was  re-  134  N.  W.  232,  Ann.  Cas.  1913B  78. 
viewed  and  held  sufficient  to  justify       2.  Newman     v.     Foster,     3     How. 
the  refusal  by  the  trial  court  of  a  mo-    (Miss.)  383,  34  Am.  Dec.  98. 
tion  for  nonsuit  made  on  the  ground 
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of  adverse  possession,  and  neither  shows  any  muniment  of  title  better 
than  the  other,  a  charge  which  takes  from  the  jury  the  consideration 
of  conflicting  evidence  as  to  who  had  the  prior  possession,  and  assumes 
without  a  preponderance  of  evidence  that  plaintiff  had  the  better 
right  to  begin  with,  is  erroneous,  and  ground  for  reversal.*  While 
it  may  be  that  one  part  of  a  charge  will  correct  tn  error  apparent 
in  another  part  of  it  considered  alone,  and  the  same  may  be  true 
as  to  distinct  instructions,  yet  expressions  which  might  under  some 
circumstances  mislead  the  jury  should  be  avoided,*  and  where  the 
instructions  on  a  material  point  axe  contradictory,  it  is  impossible 
for  the  jury  to  decide  which  should  prevail,  and  it  is  equally  impos- 
sible, after  the  verdict,  to  know  that  the  jury  was  not  influenced  by 
that  instruction  which  was  erroneous,  as  the  one  or  the  other  must 
necessarily  be  where  the  two  are  repugnant.  It  has  accordingly 
been  held  that  where  the  defendant  in  ejectment  claims  under  a  deed 
alleged  to  be  forged,  and  pleads  the  statute  of  limitations,  conflicting 
instructions  as  to  the  time  when  the  statute  began  to  run  are  grounds 
for  reversal.'  An  instruction  stating  the  law  too  strongly  as  against 
the  defendant  in  ejectment  does  not  entitle  him  to  a  reversal,  if, 
under  no  proper  instruction,  judgment  could  have  been  given  in  his 
favor.*  Exceptions  to  the  charge  of  the  court  in  an  action  of  eject- 
ment should  point  out  specific  portions  of  the  charge  excepted  to 
and  should  be  made  at  the  time  of  the  trial,  before  the  jury  retires, 
so  that  the  judge  may  have  an  opportunity  to  correct  errors.' 

90.  Verdict  or  Findings  Generally. — While  in  many  of  the  states 
the  form  and  requisites  of  verdicts  in  actions  of  ejectment  or  the  stat- 
utory proceedings  for  the  recovery  of  real  property  which  have  been 
substituted  therefor  are  expressly  prescribed,  yet,  independent  of  stat- 
utory provisions,  the  same  general  rule  applies  as  in  other  civil  actions, 
that  the  verdict  must  comprehend  the  whole  issue  or  issues  submitted 
to  the  jury  in  the  particular  cause,  and  must  find  certainly  for  or 
against  every  party  to  the  suit.  While  every  reasonable  construction 
should  be  adopted  for  the  purpose  of  working  a  verdict  into  form, 
so  as  to  make  it  serve,  this  rule  is  liinited  to  cases  where  the  jury  have 
expressed  their  meaning  in  an  informal  manner  and  the  court  has 
no  power  to  supply  substantial  omissions.  Thus  in  an  action  of  eject- 
ment, where  the  verdict  is  silent  as  to  one  of  the  plaintiffs,  the  court 
is  not  at  liberty  to  answer  for  the  jury  whether  the  judgment  should 
be  for  the  plaintiff  or  the  defendant,  and  consequently  the  verdict 

3.  Dorian  v.  Westervitch,  140  Ala.   26  Pac.  897,  23  A.  S.  E.  465. 

283,  37  So,  382,  103  A.  S.  R.  35.  6.  Lake  v.  Hancock,  38  Fla.  53,  20 

4.  Watrous  v.  Morrison,  33  Fla.  261,   So.  811,  56  A.  S.  E.  159. 

14  So.  805,  39  A.  S.  E.  139.  7.  Hicks  v.   Coleman,  25  CaL  122, 

5.  Haight  T.  Yallet,  89   Cal.   245,  85  Am.  Dec  103  and  note. 
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is  defective.'  It  la  usually  held  that  it  must  appear  with  reasonable 
certainty  what  the  premises  are  for  which  the  verdict  in  ejectment  is 
rendered,*  but  a  verdict  for  the  land  in  the  declaration  described 
has  been  held  to  be  sufficiently  specific  although  the  declaration  does 
nofr  precisely  ascertain  the  quantity  or  boundaries.*"  When,  however, 
a  verdict  for  a  distinct  part  of  the  property  claimed  is  rendered,  it 
must  distinguish  that  part  by  metes  and  bounds,  or  otherwise  with 
sufScient  certainty  to  enable  the  sheriff  to  deliver  possession  to  that 
part,  and  no  other.**  And  if  the  verdict  is  for  a  less  number  of  acres 
than  mentioned  in  the  declaration,  it  is  necessary  to  describe  either 
the  lands  to  be  recovered  or  those  denied  by  the  verdict.**  In  some 
jurisdictions,  however,  the  verdict  and  judgment  in  an  action  of  eject- 
ment do  not  necessarily  specify  the  part  for  the  trespass  upon  which 
the  defendant  is  found  guilty,  and  the  lessor  of  the  plaintiff  must  in 
such  case  take  out  his  writ  of  possession  at  his  own  peril.**  Where 
in  an  action  to  recover  land  the  verdict  for  the  plaintiff  includes  a 
small  piece  that  the  defendant  was  not  in  possession  of,  the  judgment 
will  not  be  disturbed  for  that  reason,  as  the  defendant  was  not  preju- 
diced by  such  error;  nor  was  the  owner  of  the  la'hd,  as  he  was  not  a 
party  to  the  suit.**  Where  the  jury  find  a  special  verdict,  and,  sub- 
mitting the  case  thereby  appearing  to  the  judgment  of  the  court,  con- 
clude by  a  general  findmg  for  ^e  plaintiff  or  defendant,  as  the  law  of 
the  case  may  be,  the  conclusion  may  be  disregfirded,  and  the  proper 
verdict  entered,  where  the  law  of  the  case  but  warrants  a  verdict 
in  favor  of  one  of  the  parties  of  a  more  restricted  kind.*'  In  some 
jurisdictions  it  is  expressly  provided  by  statute  that  the  verdict  in 
ejectment,  if  for  the  plaintiff,  shall  specify  the  estate  established  on 
the  trial  by  the  plaintiff,  whether  it  be  in  fee,  dower,  for  life,  or  for 
a  term  of  years,  specifying  such  life  or  Uves,  or  the  duration  of  such 
term;  **  but  where  on  a  trial  by  the  court  without  a  jury,  the  judg- 
ment states  that  "the  court  finds  that  the  plaintiff  is  seised  in  fee," 
this  has  been  held  to  be  a  sufficient  finding  as  to  the  character  of 
the  estate  recovered.*'  Where  an  equitable  defense  is  set  up  in  eject- 
ment which  it  is  the  duty  of  the  court  to  decide,  the  record  should 
show  affirmatively  that  the  issue  was  passed  upon  by  the  court  and  a 

8.  Wood  V,  McGhiire,  17  Ga.  361,  94  Am.  Dec.  358. 

63  Am.  Dec.  246  and  note.  15.  Hutchison    v.    Kelly,    1    Rob. 

9.  Lake  v.  Hancock,  38  Fla.  53,  20    (Va.)  123,  39  Am.  Dec.  250. 

So.  811,  56  A.  S.  R.  159.  16.  Pratt     v.     PhiUips,    1     Sneed. 

10.  Carlisle   v.    Killebrew,   91   Ala.  (Tenn.)  543,  60  Am.  Dee.  162;  Racine 
351,  8  So.  355,  24  A.  S.  R.  915.  v.   Crotsenberg,   61  Wis.  481,  21   N. 

11.  Note:  54  Am.  Dec.  417.  W.  520,  50. Am.  Rep.  149;  Le  Blond 

12.  Carlisle   v.   Killebrew,   91    Ala.  v.  Peshtigo,  140  Wis.  604,  123  N.  W. 
351,  8  So.  355,  24  A.  S.  R.  915.  157,  25  L.R.A.(N.S.)  511. 

IS.  GUliam  v.  Bird,  30  N.  C.  280,       17.  Harding  v.  Strong,  42  lU.  148, 
49  Am.  Dec.  379.  89  Am.  Dec.  415. 

14.  Bumell  v.  Maloncy,  39  Vt.  579, 
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finding  made  of  the  facte  as  in  any  other  case  in  equity,  or  that  the 
question  was  submitted  to  the  jury  for  an  advisory  verdict  upon  special 
findings.** 

91.  Joint  Verdict — ^A  joint  verdict,  and  joint  judgment  thereon  in 
ejectment,  cannot  be  objected  to  by  the  defendants  having  separate 
possessions,  and  who  have  been  joined  as  defendants  in  an  action  to 
recover  land,  where  no  demand  was  made  at  the  close  of  the  trial 
for  separate  verdicts,  and  no  objection  or  exception  was  taken  to  the 
verdict  on  that  ground  in  time  to  afford  an  opportunity  to  correct  it." 

92.  Judgment  and  Enforcement  Thereof — Form  and  Requisites  of 
Judgment. — Although,  as  has  been  seen,  ejectment  is  now  used  for 
the  trial  of  title,"  the  judgment  therein,  if  for  the  plaintiff,  is  usually 
that  he  have  restitution  of  the  premises,  and  does  not  declare  his  title.' 
A  judgment  in  ejectment  should  follow  the  verdict,*  and  in  some 
jurisdictions  it  is  expressly  prescribed  by  statute  that  the  judgment 
if  for  the  plaintiff  must  be  that  he  recover  possession  according  to 
the  verdict.*  In  still  others,  in  addition  to  requiring  the  judgment  to 
be  in  accordance  with  the  verdict,  it  is  further  provided  that,  if  the 
action  be  tried  by  the  court,  the  judgment  shall  particularly  specify 
the  findings  of  the  court,  the  same  as  the  jury  are  required  to  specify 
in  their  findings  in  the  verdict.*  In  accordance  with  this  rule  that 
the  judgment  must  conform  to  the  verdict  it  has  been  held  erroneous 
to  render  a  general  judgment  for  the  plaintiff  upon  a  verdict  finding 
the  defendant  guilty  only  as  to  so  many  parts  of  the  land,  and  nam- 
ing the  lessors  upon  whose  demise  the  verdict  is  based.  In  such  case 
the  judgment  should  follow  the  verdict  in  designating  the  extent  th« 
interest  recovered  by  describing  it  as  did  the  verdict  in  so  many  parts 
of  the  premises,  etc.,  or  in  such  other  terms  as  would  clearly  show 
its  nature  and  extent.*  The  plaintiff  in  ejectment  must  recover,  if  at 
all,  on  the  strength  of  his  own  title,*  and  accordingly  upon  failure 
of  proof  by  him  the  jury  may  well  find  that  he  is  not  the  owner  of 
the  land,  although  satisfied  that  the  defendant  has  no  title,  but  where 
there  is  no  fact  admitted  by  the  pleadings  or  found  by  the  jury  which 
will  support  an  affirmative  judgment  in  favor  of  the  defendant  that 
he  is  the  owner  and  entitled  to  the  possession  of  the  premises  in 

18.  Tillson    V.    Holloway,    90    Neb.       8.  Pratt     v.     Phillipa,     1      Sneed 
481,  134  N.  W.  232,  Ann.  Cas.  1913B    (Tenn.)  543,  60  Am.  Dec.  162. 

78.  4.  Argonaut  Consol.  Min.,  etc.,  Co. 

19.  Hicks  V.  Coleman,  25  Cal.  122,  v.  Turner,  23  Colo.  400,  48  Pac.  685, 
85  Am.  Dec.  103.  58  A.  S.  R.  245. 

20.  See  supra,  par.  3.  5.  Meraman  v.  Caldwell,  8  B.  Moa 

1.  Godfrey  v.  Rowland,.  17  Hawaii  (Ky.)  32,  46  Am.  Dec.  537. 
577,  7  Ann.  Cas.  993.  Note:  54  Am.  Dec.  418. 

2.  Lake  v.  Hancock,  38  Fla.  53,  20  6.  See  supra,  par.  12. 
So.  811,  56  A.  S.  R.  159;  Meraman  v. 

Caldwell,  8  B.  Mon.  (Ky.)  32,  46  Am. 
Dec  537. 
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dispute,  such  judgment  is  improper  though  it  may  be  modified  by 
striking  out  the  affirmative  portion  and  as  thus  modified  may  be 
allowed  to  stand.'  Where  the  plaintifif  in  ejectment  locates  hia  claim 
on  the  land  in  two  ways,  and  there  is  a  general  verdict  and  judgment 
rendered  thereon,  such  judgment  is  void  for  uncertainty.*  A  judg- 
ment in  ejectment  must,  as  in  the  case  of  judgments  generally,  appear 
to  be  the  act,  the  adjudication  of  the  court,  and  not  a  mere  memo- 
«indum  or  certified  result,'  and  it  has  accordingly  been  held  that 
if  a  record  shows  that  a  jury  has  been  sworn  and  impaneled,  and 
that  they  find  for  the  plaintiff  for  the  lot  sued  for  (describing  it),  and 
a  certain  sum  for  detention,  and  adds,  "and  judgment  is  rendered 
against  the  defendants  for  the  land  sued  for,  together  with  all  costs 
in  this  behalf  expended,  for  which  execution  may  issue,"  this  is  not 
such  an  entry  of  judgment  as  will  support  an  appeal.**  So  also  the 
judgment  in  ejectment,  like  every  other  judgment  of  a  court  of  jus- 
tice, must  be  perfect  in  itself  or  capable  of  being  made  perfect  by 
reference  to  the  pleadings  or  to  the  papers  on  file  in  the  cause  or  to 
other  pertinent  entries  on  the  docket.**  If  judgment  in  ejectment 
is  improperly  entered  for  damages,  the  same  may  be  remitted,  and 
the  remainder  of  the  judgment  stand,*'  but  when  the  complaint,  the 
evidence  as  admitted,  the  verdict,  and  the  judgment  are  in  harmony, 
and  the  judgment  is  erroneous  because  it  includes  more  land  than  the 
plaintiff  is  entitled  to  under  a  proper  construction  of  the  description 
thereof  contained  in  a  deed  in  evidence,  it  has  been  held  that  the 
supreme  court  cannot  modify  the  judgment  without  setting  aside  the 
verdict,  etc.,  and  will  therefore  reverse  the  judgment  and  order  a  new- 
trial.**  An  irregularity  in  the  form  of  a  judgment  in  ejectment  which 
is  not  prejudicial  to  the  appellant  cannot  be  complained  of  as  error.** 
93.  Conclusiveness  of  Judgment  at  Common  Law. — It  is  well  seV 
tied  that  at  common  law  a  judgment  in  an  action  of  ejectment  wa.s 
not  a  bar  to  another  and  similar  action  between  the  same  parties  for 
the  same  land,*'  and  the  chief  reason  for  this  was  not  merely  because 

7.  Wicker  v.  Jones,  159  N.  C.  102,  15.  Tennessee,  etc.,  R.  Co.  v.  East 
74  S.  E.  801,  Ann.  Gas.  1914B  10^3,  Alabama  R.  Co.,  75  Ala.  516,  51  Am. 
40  L.R.A.(N.S.)  69.  Rep.   475;    Carlisle   v.   KUlebrew,   89 

8.  Gittings  v.  Hall,  1  Har.  &  J.  Ala.  329,  6  So.  756,  6  L.R.A.  617; 
(Md.)  14,  2  Am.  Dec.  502.  Caperton  v.  Schmidt,  26  Cal.  479,  85 

9.  See  generally  Jodqments.  Am.  Dec.   187  and  note;   Taylor  v. 

10.  Bell  V.  Otts,  101  Ala.  186,  13  Sutton,  15  Ga.  103,  60  Am.  Dec.  682; 
So.  43,  46  A.  S.  R.  117.  Hoover  v.  King,  43  Ore.  281,  72  Pac. 

11.  Carlisle  ▼.  Killebrew,  91  Ala.  880,  99  A.  8.  R.  754  and  note,  65 
351,  8  So.  355,  24  A.  S.  R.  915,  L.R.A.    790;    Postens   ▼.    Postens,    3 

12.  Curtis  V.  Herrick,  14  Cal.  117,  Watts  &  S.  (Pa.)  182,  38  Am.  Dec. 
73  Am.  Dec.  632.  752;  Drexel  v.  Man,  2  Pa.  St.  271, 

13.  Hicks  ▼.  Coleman,  25  Cal.  122,  44  Am.  Dec.  195;  Carr  ▼.  Monzon,  93 
85  Am.  Dec.  103.  S.  C.  161,  76  S.  E.  201,  Ann.  Caa. 

14.  Chever  v.  Horner.  11  Colo.  68,  1914C  731  and  note. 

17  Pac.  495,  7  A.  S.  R.  217.  Note:  84  A.  S.  R.  710. 
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the  subject  matter  to  be  tried  was  the  right  of  present  possession,  but 
was  to  be  found  in  the  very  framework  and  essential  qualities  of  the 
action."  Originally  ejectment  was  only  an  action  of  trespass  by  a 
lessee  against  one  who  had  ousted  him  of  his  term.  The  plaintiff 
recovered  only  the  possession,  and  the  freehold  was  not  directly  in 
controversy.  In  the  action  only  a  term  was  recovered,  as  it  was  found- 
ed on  the  assertion  of  an  existing  lease,  and  the  declaration  negatived 
the  ownership  of  the  freehold  by  the  plaintiff.  It  is  obvious  that 
the  very  structure  of  such  a  record  rendered  it  impossible  to  plead  a 
former  recovery  in  bar  of  a  second  ejectment.  Each  succeeding  action 
supposed  a  new  demise,  and  as  the  plaintiff  was  only  a  fictitious  per- 
son, and  as  the  demise  might  be  laid  in  any  number  of  ways,  it  never 
could  appear  that  the  second  ejectment  was  for  the  same  thing  as  the 
first.*^  Another  reason  why  the  judgment  in  an  action  of  ejectment 
was  held  inconclusive  was  the  peculiar  sanctity  and  respect  with  which 
real  estate  was  regarded  at  common  law.  This  feeling  was  so  deep 
that  the  courts  were  not  willing  that  the  claim  to  it  should,  like  all 
other  claims,  be  settled  forever  by  one  trial  in  an  ordinary  personal 
action,  and  consequently  permitted  the  unsuccessful  party  to  have 
other  opportunities  of  asserting  his  title.** 

94.  Conclusiveness  under  Modern  Practice. — ^The  forms  of  the 
ancient  action  of  ejectment  have  not  been  generally  adopted  in  the 
United  States,  and  in  most  of  the  states  a  special  action  for  the  recov- 
ery of  real  property  has  been  provided  for  or  created  by  statute.  In 
the  different  states  these  actions  vary,  but  to  them  all,  for  the  pur- 
pose of  identifying  them  as  actions  for  the  recovery  of  realty,  the 
same  ejectment  is  generally  if  somewhat  erroneously  applied.**  The 
general  effect  of  the  statutory  provisions  of  the  different  states  upon 
the  action  of  ejectment  is  to  render  that  action  one  which  affects  the 
title  of  the  property  in  controversy  in  it."  It  binds  that  title,  not 
only  as  to  the  parties  to  the  action,  but  also  as  to  all  who  derived  title 
under  them  from  the  time  of  the  commencement  of  the  action,*  and 
to  that  extent,  the  judgment,  while  it  remains  in  force,  conclusively 
settles  the  rights  of  the  parties,  and  those  claiming  under  them,  or 
either  of  them,  to  the  property  in  controversy.*    In  other  words,  the 

16.  Caperton   ▼.   Schmidt,   26    Cal.       20.  Note:  85  Am.  Dee.  209.     See 
479,  85  Am.  Dec.  187  and  note.  supra,  par.  3. 

17.  Can-  V.  Mouron,  93  S.  C.  161,       1.  Note:  85  Am.  Dec.  209. 

76  S.  E.  201,  Ann.  Cas.  1914C  731.  2.  Caperton  v.  Schmidt,  26  Cal.  479, 

Note:  85  Am.  Dec.  208.     And  see  85  Am.  Dec.  187  and  note;  Breon  v. 

supra,  par.  3.  Robreeht,  118  Cal.  469,  50  Pae.  689, 

18.  Carr  v.  Mouuon,  93  S.  C.  161,  51  Pac.  33,  62  A.  S.  R.  247  and  note; 
76  S.  E.  201,  Ann,  Cas.  1914C  731.  Oetgen  v.  Ross,  47  LI.  142,  95   Am. 

Note:  85  Am.  Dec.  208.  Dec.   468;    McDonald   v.   Kelson,   79 

19.  Note:    85   Am.   Dec.   208,    209.    Kan.   105,    98   Pae.   772,    28    L.RA. 
See  supra,  par.  4,  (N.S.)    1080;    Moring   v.    Abies,   62 
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e£fect  of  a  judgment  in  ejectment  upon  the  rights  of  the  parties  is 
substantially  the  same  as  in  personal  actions.  The  form  of  the  pro- 
ceedings is  different,  but  after  judgment  the  legal  consequences  are 
essentially  the  same.*  In  several  of  the  states,  however,  there  still 
continues  to  linger  the  idea  of  a  difference  between  rights  to  real 
property  and  rights  to  personalty,  and  judgments  in  ejectment  or  real 
actions  in  the  nature  of  ejectment  are  not  considered  conclusive,* 
and  it  is  held  that  two  verdicts  and  judgments  are  necessary  to  con- 
clude the  title."  In  such  states,  provision  is  usually  made  by  statute 
for  a  new  trial.*  In  some  jurisdictions,  however,  under  a  statute  re- 
quiring two  verdicts  and  judgments  to  conclude  the  unsuccessful  liti- 
gant, one  verdict  and  judgment  upon  an  equitable  title  is  conclusive 
between  the  parties,  and  a  bar  to  any  subsequent  ejectment  for  the 
same  land.  This  rule  implies  to  all  equitable  titles,  and  when  the 
action  is  brought  upon  an  equitable  title  it  is  regarded  as  a  bill  in 
equity,  and  not  as  a  possessory  action  at  common  law,  and  a  verdict 
and  judgment  therein  will  have  the  same  conclusive  effects  as  those 
which  follow  a  final  decree  in  a  court  of  equity.^  In  still  other  states 
it  is  held  that  when  the  facts  are  litigated  the  judgment  is  conclusive 
from  the  time  of  the  commencement  of  the  suit,  but  where  the  judg- 
ment is  by  default  it  is  conclusive  until  after  a  certain  period  from 
that  time.* 

95.  Operation  as  Bar  to  or  Estoppel  in  Subsequent  Action. — ^Where 
an  action  in  the  nature  of  ejectment  is  held  to  settle  the  title  between 

Miss.  263,  52  Am.  Rep.  186;  Wicker  11  Am.  Dec.  667;  Drexel  v.  Man,  2 
v.  Jones,  159  N.  C.  102,  74  S.  E.  801,  Pa.  St.  271,  44  Am.  Dee.  195;  Black- 
Ann.  Cas.  1914B  1083,  40  L.R.A,  more  v.  Gregg,  10  Watts  (Pa.)  222, 
(N.S.)  69;  Hoover  v.  King,  43  Ore.  36  Am.  Dec.  171;  Marateller  v.  Mar- 
281,  72  Pac.  880,  99  A.  S.  R.  754  and  steller,  132  Pa.  St.  517,  19.  Atl.  344, 
note,  65  L.R.A.  790;  Parks  v.  Moore,  19  A.  S.  R.  604. 
13  Vt.  183,  37  Am.  Dec.  589;  Hunt  Note:  85  Am.  Dec.  209. 
V.  Payne,  29  Vt."  172,  70  Am.  Dec.  6.  Caperton  v.  Schmidt,  26  Cal.  479, 
402  and  note;  Sartwell  v.  Sowles,  72  85  Am.  Dec.  187  and  note  (stating 
Vt.  270,  48  Atl.  11,  82  A.  S.  R.  943;  this  to  be  the  case  in  certain  states 
Reynolds  v.  Cook,  83  Va.  817,  3  S.  E.  though  not  in  California) ;  Clairview 
710,  5  A.  S.  R.  317;  Bushong  v.  Rec-  Park  Imp.  Co.  v.  Wayne  Circuit 
tor,  32  W.  Va.  311,  9  S.  E.  225,  25  Judge,  172  Mich.  172,  137  N,  W.  531, 
A.  S.  R.  817.  Ann.  Cas.  1914C  734  and  note  (this 

Note:  85  Am.  Dee.  209.  note  contains  a  full  treatment  of  the 

3.  Baron  v.  Abeel,  3  Johns.  (N.  Y.)    statutory  right  to  new  trial  in  eject- 
481,  3  Am.  Dec.  515.  ment) ;  Carr  v.  Mouzon,  93  8.  C.  161, 

4.  Crockett  v.  Lashbrook,  5  T.  B.  76  S.  E.  201,  Ann.  Cas.  1914C  731. 
Mon.    (Ky.)    530,  17   Am.   Dec.   98;   See  generally  New  Trial. 

Sanford  v.  Herron,  161  Mo.  176,  61  7.  German-American  Title,  etc.,  Co. 
S.  W.  839,  84  A.  S.  R.  703.  v.  Shalleross,  147  Pa.  St.  485,  23  Ati. 

Note:  85  Am.  Dec.  209.  770,  30  A.  S.  R.  751. 

5.  Carlisle  v.  Eillebrew,  89  Ala.  329,       Note:  85  Am.  Dec.  210.     And  see 
S  So.  756,  6  LJI.A.  617;  McCrcady  v.   infra,  par.  128. 

Philadelphia,  9  Serg.  &  R.  (Pa.)  94,       8.  Note:  85  Am.  Dec.  210. 
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the  parties  in  favor  of  ihe  one  recovering  the  judgment,  the  usual  rules 
as  to  the  operation  and  conclusiveness  of  former  judgments  as  a  bar 
to  or  estoppel  in  subsequent  actions  i^ply.'  Where  issue  is  made 
by  the  parties  in  their  real  names,  and  the  land  is  accurately  described, 
a  verdict  and  judgment  in  such  action,  where  the  title  to  the  fee  is  in 
question,  is  a  bar  to  a  second  trial  for  the  same  cause  of  action  between 
the  same  parties,  and  those  in  privity  with  them,  unless  the  statute 
provides  to  the  contrary.**  Thus  a  judgment  in  ejectment  precludes 
the  plaintiff  from  asserting  in  another  action  any  legal  title  which 
he  held  or  could  have  made  available  on  the  trial  of  the  former 
action.**  So  a  judgment  in  favor  of  the  plaintiff  in  ejectment  in 
which  the  title  of  the  parties  or  their  right  to  the  possession  of  the 
demanded  premises  is  put  in  issue,  tried,  and  determined,  is  conclu- 
sive as  an  estoppel  against  the  defendant,  to  avoid  which  he  must 
show  some  title  or  right  to  possession  other  than  that  which  was 
available  to  him  in  the  former  action.*'  Where  the  defendant  in 
ejectment  acquires  a  new  title  during  the  pendency  of  the  action, 
he  inust  assert  it  therein  before  final  judgment  is  rendered  against 
him.  Such  judgment  estops  him  from  afterwards  asserting  it  against 
the  successful  plaintiff  therein.**  The  conclusiveness  and  estoppel 
of  a  judgment  to  recover  possession  of  real  estate  is  however  limited 
to  the  rights  of  the  parties  as  they  existed  at  the  time  when  the  ver- 
dict and  judgment  were  rendered,  and  do  not  preclude  either  party 
from  showing  that  their  rights  have  been  varied  or  extinguished  at  a 
subsequent  period.**  Thus  a  judgment  in  an  action  of  ejectment 
against  the  plaintiff  because  of  his  not  having  the  legal  title  to  the 
premises  is  no  bar  to  a  second  action  by  him  upon  an  after-acquired 
legal  title,  as  the  titles  adjudicated  upon  in  the  two  suits  are  not  the 
same.  Having  acquired  a  new  and  distinct  title,  he  has  the  same 
right  to  assert  it  in  a  new  suit  as  would  a  stranger  who  had  acquired- 
it.*'  A  verdict  and  judgment  in  ejectment  for  a  plaintiff  who  has 
conveyed  the  land  to  another  after  action  brought,  'and  who,  upon 
that  fact  being  shown,  recovers  only  his  damages  and  costs,  will  not 

9.  Caperton  v.  Schmidt,  26  Cal.  26  Pac.  701,  26  A.  S.  R.  91  and  note; 
479,85Am.  Dec.  187;  Coburnv.  Good-  Hunt  v.  Payne,  29  Vt.  172,  70  Am. 
aU,  72  Cal.  498,  14  Pac.  190,  1  A.  S.   Dec.  402. 

R.  75.    See  Judomehts.  Note:  54  Am.  Dec.  546. 

10.  Caperton  v.  Schmidt,  26  Cal.  IS.  Hentig  t.  Redden,  46  Kan.  231, 
479,  85  Am.  Dec.  187  and  note.  26  Pac.  701,  26  A.  S.  R.  91. 

Notes:  54  Am.  Dec.  546;  85  Am.  14.  Caperton  v.   Schmidt,  26   Cal. 

Dec.  209.  479,  85  Am.  Dec.  187;  Breon  v.  Ro- 
ll. Breon  v.  Robrecht,  118  Cal.  469,  breeht,  118  Cal.  469,  50  Pac  689,  51 

50  Pac.  689,  51  Pac.  33,  62  A.  S.  R.  Pac.  33,  62  A.  S.  R.  247;  Baker  v. 

247.  Butte  Water  Co.,  40  Mont.  583,  107 

12.  Breon  v.  Robrecht,  118  Cal.  469,  Pac  819,  135  A.  S.  R.  642  and  note. 

50  Pac.  689,  51  Pac.  33,  62  A.  S.  R.  15.  Note:   85  Am.  Dec.   210. 

247:  Hentig  v.  Redden,  46  Kan.  231. 
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affect  the  title,  and  will  not,  in  conjunction  with  a  prior  recovery 
in  ejectment  by  the  same  plaintiff  against  the  same  defen,dant,  con- 
clude the  latter  in  a  subsequent  ejectment  brought  against  him  by 
the  plaintiff's  grantee."  A  judgment  in  ejectment  in  an  action  for 
a  tract  of  land,  including  that  sued  for  in  a  second  action  between 
the  same  parties,  the  plaintiff  having  recovered  judgment  in  the  for- 
mer action  but  not  for  the  tract  of  land  embraced  in  the  second, 
is  not  conclusive  against  him  in  such  second  action.  It  merely  shows 
that,  for  some  reason  not  disclosed,  the  land  embraced  in  the  second 
action  was  omitted  from  the  former  judgment.^'  In  those  jurisdic- 
tions where  the  right  to  join  causes  of  action  for  possession  and  to 
recover  mesne  profits  ia  a  mere  privilege  granted  by  statute,**  a  judg- 
ment in  ejectment  does  not  preclude  the  plaintiff  from  maintaining 
a  subsequent  action  to  recover  damages  for  withholding  possession 
of  the  premises  where  the  record  in  the  former  suit  shows  that  all 
claims  for  such  damages  were  withdrawn,  nor  is  the  judgment  con- 
clusive as  to  the  time  of  ouster  when  all  claims  for  mesne  prc^ts 
and  damages  were  withdrawn.**  Even  in  those  jurisdictions  where  a 
judgment  in  ejectment  is  not  a  bar  to  another  action  it  has  been 
held  that  such  judgment  is  res  adjudicata  as  to  parties  thereto  and 
the  matter  adjudicated  upon  imtil  set  aside  or  reversed,  or  its  legal 
effect  destroyed  by  the  result  of  another  action  of  ejectment  for  the 
same  land  by  the  parties  or  their  heirs  who  were  defendants  therein. 
While  it  does  not  prevent  a  defendant  from  yielding  possession  and 
bringing  another  action  in  ejectment  to  try  the  title,  yet  until  he 
does  so  he  and  his  privies  are  bound  thereby.*" 

96,  Upon  Whom  Conclusive. — ^While  a  judgment  in  ejectment  or 
in  an  action  in  the  nature  thereof  is  conclusive  upon  the  parties 
thereto  and  those  claiming  under  them,*  it  ia  binding  only  upon 
such  persons,*  and  does  not  affect  persons  not  parties,  claiming  by 
title  existing  before  the  action,  nor  anyone  not  claiming  by,  through, 
or  under  the  defendant,  a  stranger  in  title  to  the  defendant  in  the 
action.*  One  who  enters  under  the  defendant  in  ejectment,  after 
suit  commenced,  takes  and  holds  the  possession  subject  to  the  judg- 
ment to  be  rendered  in  the  suit,  though  not  made  a  party  to  it,*  but 

16.  Blackmore  v.  Qregg,  10  Watts  Moore,  13  Vt.  183,  37  Am.  Dec.  589. 
(Pa.)  222,  36  Am.  Dec.  171.  See  snpra,  par.  94,  95. 

Note :  54  Am.  Dec.  546.  2.  Howard  v.  Kennedy,  4  Ala.  592, 

17.  Lake  v.  Hancock,  38  Fla.  53,  39  Am.  Dec.  307;  Blackmore  v.  Gregg, 
20  So.  811,  56  A.  S.  R.  159.  10  Watts  (Pa.)  222,  36  Am.  Dec.  171. 

18.  See  infra,  par.  108.  Note:  68  A.  S.  R.  397. 

19.  Cobum  V.  Goodall,  72  Cal.  498,       3.  Bushong  v.  Rector,   32  W.  Va 
14  Pac.  190,  1  A.  S.  R.  75.  311,  9  S.  E.  225,  25  A.  S.  R.  817  and 

20.  Sanford  v.  Herron,  161  Mo.  176,  note. 

61  S.  W.  839,  84  A.  S.  R.  703.  4.  Oetgen  ▼.  Roas,  47  Bl.  142,  95 

1.  Caperton  v.  Schmidt,  26  Cal.  479,  Am.  Dec.  468. 
85  Am.  Dec.  187  and  note;  Paite  v. 
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one  who  enters  into  possession  of  the  disputed  premises  during  the 
pendency  of  an  action  to  recover,  claiming  under  an  adverse  para- 
mount title,  is  not  affected  by  the  judgment.  Nor  ia  a  tenant  of  the 
defendant  in  ejectment  who  acquired  his  lease  before  the  commence- 
ment of  the  suit  estopped  as  to  tiiis  term  by  a  judgment  in  the  action 
obtained  against  his  lessor.  A  recovery  in  ejectment  against  the 
vendee  of  land  who  is  in  possession  under  an  unexecuted  contract  of 
purchase  is  not  conclusive  upon  the  rights  of  the  vendor,  even  though 
he  had  notice  of  the  pendency  of  the  suit,  and  cannot  be  set  up  to 
defeat  an  action  of  ejectment  subsequently  brought  by  him  for  the 
same  land.'  Whether  the  landlord  of  the  tenant  sued  in  ejectment 
is  such  a  party  as  to  be  bound  by  the  judgment  therein  is  a  ques- 
tion which  has  given  rise  to  some  conflict  of  opinion,  and  concern- 
ing which  a  variety  of  distinctions  has  been  drawn.  The  better  rule 
seems  to  be  that  the  landlord,  if  he  is  not  made  a  party,  is  not  pre- 
cluded by  the  judgment.*  Where,  however,  the  landlord  assumes  the 
defense,  and  puts  his  title  in  issue,  the  judgment  rendered  binds  him, 
as  evidence,  by  way  of  estoppel,  the  same  as  though  he  was  made  a 
party  defendant,'  and  it  has  been  held  that  the  same  results  follow 
if  he  has  notice  of  the  action  and  neglects  to  defend,  but  not  where 
the  judgment  is  obtained  by  collusion  between  the  tenant  and  the 
defendant.*  Where  the  original  parties  in  ejectment  both  claimed 
from  the  holder  of  the  record  title,  but  other  persons  claiming  the 
land  by  adverse  possession  are  added  as  defendants,  a  judgment  for 
the  defendants,  while  conclusive  against  the  plaintiffs,  is  not  conclu- 
sive as  between  those  defendants  claiming  by  the  record  title  and  those 
claiming  by  adverse  possession.*  In  some  jurisdictions  while  it  is 
expressly  provided  by  statute  that  the  judgment  in 'ejectment  shall 
be  conclusive  as  to  the  title  or  right  of  possession  established  in  the 
action  upon  the  party  against  whom  it  is  rendered  and  against  all 
persons  claiming  from,  through,  or  under  such  party,  yet  a  saving 
is  made  as  to  infants  and  certain  other  persons  under  disabilities  at 
the  time  of  the  judgment,  of  a  specified  time  within  which  to  sue 
after  such  disabilities  have  been  removed.** 

97.  Effect  of  Judgment  upon  Statute  of  Limitations. — ^The  weight 
of  authority  is  apparently  to  the  effect  that  a  judgment  in  ejectment, 
although  it  estabUshes'  a  right  to  possession,  does  not  create  a  new 
estate  nor  vest  a  new  title  in  the  plaintiff,  so  as  to  interrupt  the  nm- 
ning  of  the  statute  of  limitations,  and  that  the  running  of  the  Limit»- 

6.  Note:  85  Am.  Dec.  210.  8.  Notes:  39  Am.  Deo.  313;  95  Am. 

6.  Note:  39  Am.  Dec.  313.  Dec.  473. 

7.  Oetgen  v.  Ross,  47  HI.  142,  95       9.  Jordan  v.  Chambers,  226  Pa.  St. 
Am.  Dec.  468  and  note.  573,  75  Atl.  956,  134  A.  S.  R.  1081. 

Notes:  39  Am.  Dec.  313;  85  Am.       10.  Reynolds  v.  Cook,  83  Va.  817, 
Dec.  210;  96  Am.  Dec.  582.  3  S.  E.  710,  5  A.  S.  R.  317. 
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tion  can  be  interrupted  or  suspended  only  by  an  actual  entry.**  It 
is  true  the  judgment  fixes  the  right  of  entry  in  the  lessor  of  the 
plaintiff,  if  he  can  make  entry  without  force.  But  if  he  fail  to 
make  his  entry,  either  with  or  without  a  writ  of  possession,  the  stat- 
ute of  limitations  will  continue  to  operate  against  the  right.  A  mere 
entry  while  the  tenant  remains  in  possession  will  not  oust  him,  but 
he  must  be  turned  out  of  possession,  or  acknowledge  the  right  of  the 
lessor  of  the  plfdntiff  by  consenting  to  hold  under  him.**  According 
to  the  decisions  in  some  jurisdictions,  however,  in  order  to  suspend 
the  statute  of  limitations  against  a  plaintiff  in  ejectment,  it  is  not 
necessary  that  a  writ  of  possession  should  issue,  or  that  the  plaintiff 
should  take  possession  under  his  judgment.*' 

98.  Amending,  Vacatiiig  or  Setting  Aside  Judgment. — ^The  power 
of  a  court  to  amend,  vacate  or  set  aside  a  judgment  in  ejectment  dur- 
ing or  after  the  time  at  which  rendered,  and  the  manner  of  so  doing, 
are  governed  by  the  principles  regulating  the  amendment  or  vacation 
of  judgments  generally.**  If  a  judgment  is  rendered  at  one  term 
of  the  court,  the  court  cannot  against  objection  set  aside  either  the 
judgment  or  the  findings  on  which  it  was  based  at  a  subsequent  term 
merely  because  error  has  been  committed.  If  the  court  pronounces 
judgment  from  the  bench,  and  all  that  remains  to  be  done  is  the  cleri- 
cal duty  of  reducing  the  judgment  to  writing  or  entering  it,  or  both, 
the  judicial  act  is  complete,  and  if  a  mistake  is  made  in  the  entry  so 
that  the  judgment  as  entered  does  not  accord  with  the  judgment 
ordered,  such  mistake  may  be  corrected  at  a  subsequent  term,  but  no 
change  can  be  made  after  the  trial  term  in  Ihe  judgment  actually 
ordered  on  the  ground  that  it  is  erroneous.**  Where  a  trial  of  eject- 
ment is  had  after  death  of  one  of  the  joint  lessors  of  the  plaintiff, 
and  before  it  is  known  to  counsel,  a  suggestion  of  the  death  may  be 
made  nunc  pro  tunc  on  bringing  the  fact  to  the  knowledge  of  the 
court;  thereupon  the  prevailing  party  is  entitled  to  an  amendatory 
order  vacating  the  judgment,  as  to  the  deceased  party,  to  perfect 
the  record.** 

99.  New  Trial  and  Review  on  Appeal. — ^A  full  treatment  of  the 
question  oi  new  trials  in  ejectment  or  in  statutory  proceedings  in  the 

11.  Oould  V.  Carr,  33  Ma.  523,  15  ruling  on  this  point  Mabary  v.  Dollar- 
So.  259,  24  L.R.A.  130  (stating  that  hide,  98  Mo.  198,  11  S.  W.  611,  44 
there  are  also  decisions  to  the  eon-  A.  S.  R.  639) ;  Sanford  v.  Herron,  161 
tiary) ;  Smith  v.  Homback,  4  Litt.  Mo.  176,  61  S.  W.  839,  84  A.  S.  R. 
(Ky.)  232,  14  Am.  Dec.  122;  Batter-  703. 

ton  V.  Chiles,  12  B.  Mon.  (Ky.)  348,  14.  See  generally  Jthmments. 

54  Am.  Dec  539.  16.  Comstock    ▼.    Boyle,   134    Wis. 

Note:  52  A.  S.  R.  648.  613,  114  N.  W.  1110,  126  A.  S.  R. 

12.  Note:  52  A.  S.  R.  648.  1033  and  note. 

13.  Snell  V.  Harrison,  131  Mo.  495,  16.  Bryan  v.  Averett,  21  Ga.  401, 
32  S.  AV.  37,  52  A.  S.  R.  642  (over-  68  Am.  Dec.  464. 
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nature  thereof,  whether  dependent  upon  the  principles  governing 
the  granting  of  new  trials  generally  or  by  virtue  of  statutory  pro- 
visions giving  a  new  trial  as  a  matter  of  right  in  actions  to  recover 
real  property,  is  to  be  found  elsewhere  in  this  work.*'  The  usual 
rules  governing  the  review  on  appeal  or  writ  of  error  of  judgments  in 
civil  proceedings  generally  "  apply  in  the  case  of  judgments  in  actions 
of  ejectment  or  the  statutory  substitute  therefor  as  to  the  sufficiency 
of  such  judgments  to  support  an  appeal ;  *•  the  burden  of  showing  error 
on  the  part  of  the  trial  court ;  *"  the  scope  of  review  as  limited  to  the 
record ;  *  the  reviewability  of  findings  of  court ;  *  the  necessity  for 
and  sufficiency  of  objections  and  exceptions  below ; »  the  effect  of 
error  as  dependent  upon  whether  harmless  or  prejudicial ;  *  the  effect 
of  invited  error,'  and  the  power  of  the  reviewing  court  to  affirm  the 
judgment  in  so  far  as  it  is  correct,  and  to  reverse  in  other  respects.* 
In  accordance  with  the  well-established  rule  that  the  verdict  and 
the  judgment  of  the  court  are  to  be  upheld  by  every  reasonable  intend- 
ment, if  a  recovery  is  had  in  ejectment  upon  several  different  demises, 
and  one  of  the  lessors  is  shown  to  have  been  dead  at  the  time,  in 
the  absence  of  proof  to  the  contrary  the  law  will  presume  that  the 
recovery  was  had  upon  the  demises  of  the  living  plaintiffs.'  In  an 
action  of  ejectment,  where  equitable  defenses  are  interposed,  and  a 
trial  is  had  by  the  court  without  a  jury,  if  no  exceptions  to  the  evi- 
dence or  to  the  special  finding  of  the  coiirt  are  saved,  and  no  declara- 
tions of  law  are  asked,  given,  or  refused,  the  only  question  for  the 
supreme  court  to  review  upon  appeal  is  whether  the  evidence  justi- 
fied the  finding  and  judgment.* 

100.  Enforcement  of  Judgment  Generally. — ^A  judgment  in  favor 
of  the  plaintiff  in  an  action  of  ejectment,  or  its  statutory  substitute, 
is  executed  by  a  writ  of  possession  technically  termed  a  writ  of  habere 
facias  possessionem,*  commanding  the  officer  to  whom  it  is  directed 

17.  See  generally  New  Trial.  17  Pac.  495,  7  A.  S.  B.  217;  Mansfield 

18.  See  generally  Appeal  and  Er^  v.  Johnson,  51  Fla.  239,  40  So.  196, 
KOR,  voL  2,  p.  18  et  seq.  120  A.  S.  R.  159;  Weeks  v.  Hosch 

19.  Bell  V.  Otts,  101  Ala.  186,  13  Lumber  Co.,  133  Ga.  472,  66  S.  E. 
So.  43,  46  A.  S.  R.  117.  168,  134   A.    S.   R.   213;   BumeU   v. 

20.  Weeks  v.  Hosch  Lumber  Co,  Araloney,  39  Vt.  579,  94  Am.  Dee. 
133  Ga.  472,  66  S.  E.  168,  134  A.  S.  358;  Bugg  v.  Seay,  107  Va.  648,  60 
R.  213.  S.  E.  89,  122  A.  S.  R.  877. 

1.  SlansoD  V.  Goodrich  Transp.  Co.,  5.  Bugg  v.  Seay,  107  Va.  648,  60 
99  Wis.  20,  74  N.  W.  574,  40  L.R.A.   S.  E.  89,  122  A.  S.  R.  877. 

825.  6.  Lee  ▼.  Harris,  206  HI.  428,  69 

2.  Loyd  V.  Gates,  143  Ala.  231,  38   N.  E.  230,  99  A.  S.  R.  176. 

So.  1022,  111  A.  S.  R.  39;  Davidson  7.  Gardner  v.  Kersey,  39  Ga.  66<^  99 

V.  Morrison,  86  Ky.  397,  5  S.  W.  871,  Am.  Dee.  484  and  note. 

9  A.  S.  R.  295.  8.  Clybom  ▼.  McLanghlin,  100  ICo. 

8.  Ropert  v.  Penner,  35  Neb.  587,  521,  17  S.  W.  692,  27  A.  S.  B.  369. 

58  N.  W.  588, 17  L.R.A.  824.  9.  Harvard  v.  Kennedy,  4  Ala.  592. 

i.  Chever  v.  Homer,  11  Colo.  68,  3?  4m.  Dee.  307  and  note;  Gardner  v. 
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to  place  the  saccessful  litigant  in  possession  of  the  property  in  ques- 
tion.** It  has  been  held  however  that  the  issuance  of  a  writ  of  pos- 
session is  not  essential  to  vest  title  in  the  successful  litigant,  since  a 
verdict  and  judgment  in  ejectment  by  which  the  plaintiff  recovers 
land  in  fee  of  their  own  force  vest  title  in  him  and  take  title  away 
from  the  defendant,  if  he  had  any.**  The  assistance  of  the  officer 
in  placing  the  successful  plaintiff  in  possession  of  the  premises  is  only 
to  preserve  the  peace,  and  possession  peaceably  gained  without  the 
aid  of  an  execution  will  give  the  same  rights  and  be  protected  by  the 
judgment  to  the  same  extent  as  if  procured  by  the  aid  of  a  writ  of 
possession.**  Thus  finding  the  property  unoccupied,  the  successful 
party  may  enter  peaceably  into  possession,  though  he  may  not  enter 
with  force,  and  such  possession  will  not  be  disturbed  by  writ  of  restitu- 
tion while  the  judgment  remains  in  full  force  and  effect.**  So  it  has 
been  held  that  if  the  defendant,  by  parol  or  otherwise,  consents  to 
abide  the  judgment  for  possession,  the  effect  is  the  same  as  if  he  had 
been  turned  out  by  a  writ  issued  upon  it,  and  had  thereupon  become 
a  tenant  of  the  plaintiff.**  And  where,  in  an  action  in  the  nature  of 
an  equitable  ejectment,  a  decree  is  rendered  requiring  the  defendant 
to  vacate  the  premises,  but  he,  failing  to  comply  therewith,  is  charged 
with  contempt  and  granted  five  days  in  which  to  observe  the  decree, 
but  within  that  time  he  takes  a  lease  of  the  premises  in  dispute  from 
the  plaintiff's  grantee,  the  effect  of  the  lease  is  to  satisfy  the  decree, 
which  deprives  such  grantee  of  the  right  to  invoke  the  aid  of  the 
court  under  the  decree  to  recover  possession.*' 

101.  Issuance  of  Writ  of  Possession. — ^Where  the  proper  mode  of 
executing  a  judgment  is  by  writ  of  possession,  it  need  not  be  men- 
tioned in  the  decree  that  such  writ  shall  issue,  nor  is  the  difficulty 
of  executing  the  judgment,  by  reason  of  uncertainty  in  the  decree, 
any  concern  of  the  clerk.  It  is  his  duty  to  issue  the  writ  in  the  man- 
ner pointed  out  by  law.**    Nor  is  there  any  principle  of  law  or  prac- 

Kersey,  39  Ga.  664,  99  Am.  Dec.  484;  59  Kan.  728,  54  Pac.  1057,  68  A.  S.  R. 

Godfrey  v.  Rowland,  17  Hawaii  577,  393;  Hinton  v.  McNeil,  5  Ohio  509, 

7  Ann.  Cas.  993;  Altes  v.  Hinckler,  36  24  Am.  Dec.  315. 

111.  275,  85  Am.  Dec  407;  Fowler  v.  Note:  135  A.  S.  R.  646. 

Carrie,  2  Dana  (Ky.)  52,  26  Am.  Dec.  11.  Note :  135  A.  S.  R.  646. 

436;  State  v.  Bondy,  15  La.  Ann.  573,  12.  Hinton  v.  McNeil,  5  Ohio  509, 

77  Am.  Dec.  198;  Baker  v.  Butte  Wa-  24  Am.  Dec.  315. 

ter  Co.,  40  Mont.  583,  107  Pao.  819,  18.  Bowar  v.  Chicago  West  Division 

135  A.  S.  R.  642  and  note;  Bacon  v.  R.  Co.,  136  HI.  101,  26  N.  E.  702,  12 

Sheppard,  11  N.  J.  L.  197,  20  Am.  L.R.A.  81. 

Dec.  583;  Perrine  v.  Birgen,  14  N.  J.  14.  Mabary  v.  Dollarhide,  98   Mo. 

L,  355,  27  Am.  Dec.  63;  Hinton  v.  198,  11  S.  W.  611,  14  A.  S.  R.  639. 

McNeU,  5  Ohio  509,  24  Am.  Dec.  315;  15.  Elwert  v.  Marley,  53  Ore.  591, 

Hare  ▼.  Fury,  3  Testes  (Pa.)  13,  2  99  Pac.  887,  101  Pac.  671,  133  A.  S. 

Am.  Dec.  358.  R.  850. 

10.  Godfrey  ▼.  Rowland,  17  Hawaii  16.  State  v.  Bondy,  15  La.  Ann.  573, 

577,  7  Ann.  Cas.  993;  Atwood  v.  State,  77  Am.  Dec.  198. 
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tice  of  the  courts  by  which,  after  a  plaintiff  in  ejectment  has  obtained 
judgment  against  the  tenant  in  possession,  upon  whom  the  declata- 
tion  in  ejectment  has  been  duly  served,  he  can  be  deprived  of  the 
fruits  of  his  judgment  by  an  order  to  stay  the  writ  of  possession, 
on  a  suggestion  that  the  title  is  in  some  other  person.*'  In  eject- 
ment at  common  law,  the  recovery  was  only  for  the  possession  of  a 
certain  term,  for  which  it  was  alleged  the  premises  had  been  de- 
mised,** and  after  the  expiration  of  such  term  no  execution  could 
issue.**  A  writ  of  possession,  where  the  common  law  on  this  sub- 
ject is  still  in  force,  must  issue  within  a  year  and  a  day,  or  else  the 
judgment  must  be  revived  by  scire  facias.'*  But  if  the  issue  of  a 
habere  facias  possessionem  was  prevented  by  an  injunction,  it  might 
issue  on  the  dissolution  of  the  injunction,  although  more  than  a  year 
and  a  day  had  elapsed  since  the  entry  of  the  judgment,  and  probably 
it  could  issue,  in  such  circumstances,  after  the  termination  of  the 
term  for  which  the  recovery  was  had.* 

102.  Who  May  Be  Dispossessed  under  Writ. — ^It  may  be  laid  down 
as  a  general  rule  admitting  of  no  exception,  that  after  the  recovery 
of  a  judgment  in  favor  of  the  plaintiff  in  an  action  of  ejectment,  the 
defendant  or  defendants,  and  all  those  in  privity  with  him  or  them, 
may  be  dispossessed  under  the  writ  of  possession  issued  thereon,* 
and  that  all  persons  acquiring  possession  from  and  under  the  defend- 
ant or  defendants,  during  the  pendency  of  the  action,  whether  as 
vendees,  lessees  or  otherwise,  are  privies  within  the  meaning  of  the 
rule.*  The  defendant  cannot,  by  a  transfer  of  his  possession  pendente 
lite,  defeat  the  action;  the  plaintiff  may,  notwithstanding,  proceed 
to  judgment  and  eject  the  assignee.    If  the  law  were  o^erwise,  it 

17.  Sinclair  v.  Worthy,  60  N.  C.  114,  applied  to  actions  of  ejectment.  Bowar 
84  Am.  Dec.  357.  v.  Chicago  West  Division  R.  Co.,  136 

18.  See  supra,  par.  3.  111.  101,  26  N.  E.  702,  12  L.R.A.  81. 

19.  Snell  V.  Harrison,  131  Mo.  495,       1.  Note:  135  A.  S.  R.  646. 

32  S.  W.  37,  52  A.  S.  R.  642.  2.  Gardner  v.  Kersey,  39  Ga.  664,  99 

Note:  135  A.  S.  R.  646.  Am.  Dec.  484;  Harrod  v.  Burke,  76 

20.  Bowar  v.  Chicago  West  Division  Kan.  909,  9*?  Pac.  1128,  123  A.  S.  R. 
R.  Co.,  136  111.  101,  26  N.  E.  702,  12  179. 

L.R.A.  81.  Note:  39  Am.  Dec.  311. 

Note:  135  A.  S.  R.  646.  3.  Howard  v.  Kennedy,  4  Ala.  592, 

The  common  law  rule  that  a  writ  of  39  Am.  Dee.  307  and  note;  Ritdiie  v. 

possession  cannot  be  issued  to  enforce  Johnson,  50  Ark.  551,  8  S.  W.  942, 

a  judgment  in  ejectment  after  the  lapse  7  A.  S.  R.  118  and  note;  Wetherbee 

of  a  year  and  a  day  is  abrogated  in  v.   Dunn,  36  Cal.  147,  95  Am.  Dec. 

Illinois  by  the  statute  which,  though  166;  Oetgen  v.  Ross,  47  m.  142,  95 

making   no   express    provision   as   to  Am.  Dec.  468;  Harrod  v.  Burke,  76 

writs    of    possession,    provides    that  Kan.  909,  92  Pac.  1128,  123  A.  S.  R. 

execution  may  issue  upon  a  judgment  179 ;  Springs  v.  Schenek,  99  N.  C.  551, 

at  any  time  within  seven  years,  espe-  6  S.  E.  405,  6  A.  S.  R.  552;  Wallea 

cially   when    construed   with    another  v.  Huff,  3  Sneed  (Teun.)  82,  65  Am. 

statute  providing  that  rules  of  plead-  Dec.  49. 
ing  and  practice  in  other  actions  are 
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would  be  in  the  power  of  the  defendant  to  put  the  plaintiff  to  his 
new  action  aa  often  as  he  thought  proper  to  assign.*  The  parties 
defendant,  their  families,  servants,  and  tenants  at  sufferance,  are,  of 
course,  bound  by  the  judgment  in  ejectment,  and  may  be  dispossessed 
under  the  execution  issued  thereon,*  and  this  rule  has  in  some  juris- 
dictions been  pushed  to  such  an  extent  as  to  hold  that  the  wife  of 
a  defendant  cannot  prevent  the  execution  of  the  writ  by  setting  up 
title  in  herself,  as  it  was  the  duty  of  her  husband  to  have  defended 
his  possession  under  her  title.*  The  justness  of  such  decisions  has 
been  criticised  by  eminent  text  writers,  and  the  better  doctrine  seems 
to  be  that  under  such  circumstances  the  wife  who  sets  up  title  in 
herself  cannot  be  dispossessed  under  a  judgment  against  her  hus- 
band.' While  the  general  rule  is  as  stated,  that  the  defendant,  and 
all  those  in  privity  with  him,  and  who  enter  under  and  acquire  an 
interest  in  the  premises  from  or  through  him,  subsequent  to  the 
commencement  of  the  action,  are  bound  by  the  judgment  therein, 
and  are  liable  to  be  dispossessed  thereunder,  the  converse  of  this  rule 
is  also  equally  well  settled,  that  no  person  in  possession  of  the  prem- 
ises, claiming  title  thereto  prior  to,  or  at  the  time  of,  the  commence- 
ment of  the  action,  can  be  dispossessed  unless  he  was  made  a  party 
to  the  suit,  so  as  to  be  bound  by  the  judgment.*  And  the  same  pro- 
tection will  be  afforded  to  one  who  enters  subsequent  to  the  time  of  the 
commencement  of  the  action,  but  not  in  privity  with  the  defendant, 
and  not  under  or  through  him.*  It  will  be  prima  facie  presumed, 
however,  that  all  persons  entering  upon  lands,  after  the  institution 
of  the  action  of  ejectment,  are  in  subordination  to  the  defendant.^* 

'     4.  Howard  ▼.  Kennedy,  4  Ala.  59S^  9.  Howard  v.  Kennedy,  4  Ala.  592, 

39  Am.  Dec.  307  and  note.  39  Am.  Dec.  307  and  note;  Ritchie  v. 

5.  Mattox  V.  Helm,  5  Litt  (Ky.)  Johnson,  50  Ark.  551,  8  S.  W.  942,  7 
185,  15  Am.  Dec.  M;  Delaeey  v.  Com-  A.  S.  R.  118;  BruBh  v.  Fowler,  36  lU. 
mercial  Trust  Co.,  51  Wash.  542,  99  53,  85  Am.  Dec.  382;  Atwood  v.  State, 
Pac.  574, 130  A.  S.  R.  1112;  Bushong  59  Kan.  728,  54  Pac.  1057,  68  A.  S.  R. 
V.  Rector,  32  W.  Va.  311,  9  S.  E.  225,  393  and  note;  Harrod  v.  Burke,  76 
25  A.  S.  B.  817.  Kan.  909,  92  Pac  1128,  123  A.  S.  R. 

Note:  39  Am.  Dec.  312.  179 ;  McDonald  v.  Kelson,  79  Kan.  105, 

6.  Note:  39  Am,  Dec.  312.  98  Pac  772,  28  LJl.A.(N.S.)    1080; 

7.  Bushong  v.  Rector,  32  W.  Va.  311,  Clark  v.  Parkinson,  10  Allen  (Mass.) 
9  S.  E.  225,  25  A.  S.  R.  817,  133,  87  Am.   Dec.   628;   Bushong  v. 

Note:  39  Am.  Dec.  312.  Rector,  32  W.  Va.  311,  9  S.  E.  225, 

8.  Kercheval    v.    Ambler,   7    J.    J.  25  A.  S.  B.  817  and  note. 
Marsh.  (Ky.)  626,  23  Am.  Dec  446;       Note :  39  Am.  Deo.  313. 

Garrison  v.  Savignac,  25  Mo.  47,  69  10.  Wetherbee  v.  Dunn,  36  Cal.  147, 
Am.  Dec.  448  and  note;  Thomas  v.  95  Am.  Dec.  166;  Oetgen  v.  Ross,  47 
Orrell,  27  N.  C.  569,  44  Am.  Dec.  58  111.  142,  95  Am.  Dec.  468;  Harrod  v. 
and  note;  WaHen  v.  Hnfif,  3  Sneed  Burke,  76  Kan.  909,  92  Pac.  1128, 123 
(Tenn.)  82,  65  Am.  Dec.  49;  Bushong  A.  S.  R.  179;  Bushong  v.  Rector,  32 
Y.  Rector,  32  W.  Va.  311,  9  S.  E.  225,  W.  Va.  311,  9  S.  E.  225,  25  A.  S.  B. 
25  A.  B.  B.  817.  817. 

Note:  39  Am.  Dec.  313.  Note:  39  Am.  Dec.  313. 
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This  presumption  may,  nevertheless,  be  overcome  by  showing  that 
the  entry  was  made  under  a  title  hostile  and  adverse  to  that  of  the 
defendant,  and  not  in  collusion  with  him,  and  upon  such  showing 
being  made  the  court  will  stay  the  execution  of  the  writ.  If  two 
ejectments,  by  different  plaintiffs,  with  different  titles,  are  brought 
against  the  same  tenant,  and  one  of  the  plaintiffs  recovers  and  is  put 
in  possession,  and  afterwards  the  other  recovers,  the  latter  cannot 
turn  out  the  former  by  virtue  of  his  habere  facias,  but  must  resort 
to  a  new  suit,  and  the  same  is  true  of  one  in  possession  under  a  mort- 
gage foreclosure  against  the  defendant — he  cannot  be  dispossessed 
under  the  execution.** 

103.  Exlecution  of  Writ — ^As  to  what  constitutes  a  legal  and  valid 
execution  of  a  writ  of  possession,  it  may  be  stated  in  general  terms 
that  the  officer  to  whom  such  writ  is  entrusted  must  place  the  plain- 
tiff in  the  full,  actual,  and  peaceable  possession  of  the  premises  recov- 
ered.** The  execution  of  the  writ,  in  order  to  satisfy  the  judgment, 
must  be  thorough,  complete,  and  effectual,  and  not  merely  formal, 
and  possession  given  by  the  officer  is  no  satisfaction  of  the  judgment 
where  it  is  immediately  abandoned  to  the  party  ejected  through  fear 
of  personal  injury  from  him.**  It  is,  generally  speaking,  the  duty 
of  the  officer  executing  a  writ  of  possession,  to  remove  from  the  prem- 
ises all  persons  and  all  goods  and  property  that  may  be  th«:eon,** 
and  he  may  forcibly  remove  all  persons  in  possession,  eq)ecially  those 
claiming  under  the  pturty  against  whom  the  judgmrat  was  recovered, 
no  unnecessary  violence  being  used.  Notice  to  quit  before  removal 
under  a  writ  of  possession  is  unnecessary  where  the  person  in  posses- 
sion is  not  shown  to  be  tenant  to  the  judgment  plaintiff  or  anyone 
under  whom  he  claims,  and  the  officer  may  lawfully  break  a  door  to 
execute  a  writ  of  habere  facias  possessionem  for  a  house,  without  a 
previous  demand  for  entrance,  where  he  has  no  reason  to  suppose 
there  is  anyone  in  the  house,  though  there  are  persons  there,  but 
it  appears  that  they  are  there  to  oppose  the  execution  of  the  process.*' 
As  already  seen,  however,  the  authority  of  the  officer  under  the  court 
is  limited  to  the  dispossession  of  the  tenant,  or  persons  in  privity  with 
him,  or  mere  strangers  and  intruders.**  It  has  been  held  that  the 
removal  of  all  of  the  property  of  a  defendant  from  the  premises  is 

11.  Note:  39  Am.  Dec.  313,  314.  (Ky.)  507,  38  Am.  Dec.  170;  Howe  v. 

12.  Howe  V.  Butterficld,  4  Cash.  Butterfleld,  4  Cnsh.  (Mass.)  302,  50 
(Mass.)  302,  50  Am.  Dec.  785;  Fams-  Am.  Dec.  785;  Clark  v.  Parkinson,  10 
worth  V.  Fowler,  1  Swan  (Tenn.)  1,  Allen  (Mass.)  133,  87  Am.  Dec.  628 ; 
55  Am.  Dec.  718  and  note;  Bushong  Bushong  v.  Rector,  32  W.  Va.  311,  9 
V.  Rector,  32  W.  Va.  311,  9  S.  E.  225,  S.  E.  225,  25  A.  S.  R.  817. 

25  A.  S.  R.  817.  15.  Howe    v.    Batterfield,   4    Cash. 

IS.  Gresham  v.  Thum,  3  Mete.  (Ky.)    (Mass.)  302,  50  Am.  Dec.  785. 
287,  77  Am.  Dec.  174.  16.  See  supra,  par.  102. 

14.  Scott  V.  Richardson,  2  B.  Mon. 
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not  absolutely  essential  to  divest  his  possession  under  a  writ  of  habere 
facias,  and  that  the  execution  of  such  writ  is  sufficient  if  the  sheiifiTs 
return  shows  that  he  turned  the  defendant  out  of  the  premises,  and 
removed  a  portion  of  his  goods  therefrom,  and  by  words  and  acts 
gave  the  plaintiff  possession,  although  all  of  the  defendant's  goods 
were  not  removed.*'  Actual  possession  of  land  may  be  delivered  to 
a  person  by  the  officer  under  a  writ  of  possession,  although  the  land 
was,  at  the  time  of  the  delivery,  covered  with  water.**  A  writ  of  pos- 
session does  not  and  cannot  command  the  officer  who  executes  it  to 
maintain  the  successful  litigant  in  possession  or  prevent  the  commis- 
sion of  trespasses  by  others  on  his  property  after  being  placed  in 
possession  under  the  writ  by  the  officer,**  and  in  case  of  re-entry  by 
the  defendant  he  must  resort  to  the  appropriate  remedy  to  recover 
poifflession.*" 

104.  Liability  of  Officer  Executing  Writ— Ri{^t  to  Indemnity 
Bond. — The  duty  of  the  officer  executing  a  writ  of  possession  issued 
on  a  judgment  in  ejectment  is  ministerial  in  its  nature,*  but  in  exe- 
cuting such  writ  it  has  been  held  that  the  officer  will  be  bound  to 
consult  the  petition  and  the  reasons  for  judgment,  if  necessary  to 
explain  what  is  uncertain  in  the  decree,  and  will  be  responsible  in 
damages  to  the  plaintiff  if  he  neglect  or  refiise  to  execute  the  judgment, 
if  practicable  with  those  explanations.*  So,  while  a  writ  of  posses- 
sion, fair  and  regular  on  its  face,  and  issued  by  a  court  having  juris- 
diction of  the  action,  constitutes  a  protection  to  the  officer  who  exe- 
cutes it,*  yet  in  accordance  with  the  rule  that  where  process  is  void 
on  its  face  an  officer  acting  uader  it  is  not  protected,  and  that  want 
of  jurisdiction  apparent  on  the  face  of  process  deprives  an  officer 
of  his  justification  for  an  act  done  under  it,  it  has  been  held  that 
where  it  appears  from  a  writ  of  possession  that  the  judgment  on-  which 
it  was  issued  was  rendered  by  a  justice  of  the  peace,  and  that  it  was 
for  the  plaintiff  to  recover  his  title  and  possession  of  the  land  in 
question,  the  writ,  showing  a  judgment  without  the  jurisdiction  of 
the  justice,  is  void  on  its  face,  and  affords  no  protection  to  anyone 
acting  under  it.*  An  officer  called  upon  to  execute  a  writ  of  posses- 
sion has  the  right  to  demand  indemnity  of  the  plaintiff,  before  exe- 
cuting the  writ,  if  he  finds  persons  in  possession  who  are  not  parties 
to  the  action  or  named  in  the  writ,  and  who  claim  to  be  rightfully 
in  possession,  and  there  is  reasonable  doubt  whether  he  has  a  right 
to  turn  them  out,  and  this  although  the  premises  are  specifically 

17.  Scott  V.  Richardson,  2  B.  Mon.       1.  Note:  135  A.  S.  R.  646. 

(Ky.)  507,  38  Am.  Dec.  170.  2.  State  v.  Bondy,  15  La,  Ann.  573, 

18.  Perrine  v.  Bergen,  14  N.  J.  L.  77  Am.  Dec.  198  and  note. 

865,  27  Am.  Dec.  63.  3.  State  v.  Devitt,  107  Mo.  673,  17 

19.  Atwood  V.  State,  59  Kan.  728,  S.  W.  900, 28  A.  S.  R.  440. 

54  Pae.  1057,  68  A.  S.  R.  393.  4.  Sartwell  v.  Sowles,  72  Vt.  270,  48 

20.  See  infra,  par.  107.  Atl.  11,  82  A.  S.  R.  943. 
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described  in  the  writ;  *  and  in  England  it  is  the  usual  practice  tc 
demand  such  bond  of  indemnity.* 

105.  Alias  and  Pluries  Writs. — It  is  a  generally  recognized  rule 
that  no  writ,  whether  >alias,  pluries,  or  original,  can  issue  to  enforce 
a  judgment  already  satisfied,  and  as  a  judgment  for  the  possession 
of  real  property  is  deemed  to  be  satisfied  when  the  writ  of  possession 
has  been  filed  in  court,  with  the  officer's  return  indorsed  thereon 
•showing  its  execution,  a  second  writ  cannot  be  issued.'  Such  alias 
writs  have,  however,  been  issued  under  exceptional  circumstances, 
or  where  no  return  has  been  made  by  the  sheriff  or  other  officer  of 
the  original  writ.*  So  if  a  writ  of  possession  be  formally  executed, 
but  before  the  return  and  filing  thereof  the  defendant  re-enters,  it 
has  been  held  that  a  new  writ  may  properly  issue.* 

106.  Prevention  of  or  Remedy  for  Wrongful  Dispossession. — 
While,  as  has  been  seen,  a  writ  of  possession  duly  issued  will  not  be 
stayed  on  suggestion  that  the  title  is  in  some  other  person,^*  yet  it 
has  been  held  by  some  courts  that  an  injunction  will  lie  to  restrain 
the  execution  of  a  writ  of  possession  as  to  a  person  not  a  party  or 
privy  to  the  action  in  which  the  judgment  on  which  it  issued  was 
recovered.**  As  already  stated  it  is  a  common  practice  to  stay  the  exe- 
cution of  a  judgment  in  ejectment  against  a  corporation  entering 
upon  the  plaintiff's  property  without  the  proper  preliminary  con- 
demnation proceedings,  in  order  to  allow  such  corporation  to  agree 
with  the  plaintiff  as  to  the  proper  compensation  for  the  land  taken, 
or  to  institute  condemnation  proceedings  for  the  purpose  of  ascer- 
taining such  compensation.**  Where  a  writ  of  possession  has  been 
improperly  executed  against  persons  not  parties  or  privies  to  the 
action  of  ejectment  in  which  it  was  issued,  or  possession  has  been 
given  to  the  plaintiff  of  property  not  embraced  in  the  writ,  while  in 
some  jurisdictions  the  person  improperly  dispossessed  may,  if  he  so 
elect,  maintain  a  writ  of  forcible  entry  and  detainer,**  ibe  usual 
method  of  placing  the  person  or  persons  injured  by  the  improper 
execution  of  the  writ  in  statu  quo  is  by  a  writ  of  restitution.**    Accord- 

6.  Long  V.  Neville,  36  Cal.  455,  95  R.  Co.,  136  HI.  101,  26  N.  E.  702,  12 

Am.  Dec.  199  and  note;  Qark  v.  Park-  L.R.A.  81. 

inson,  10  Allen  (Mass.)  133,  87  Am.  Note:  135  A.  S.  R.  647. 

Dec.  628.  9.  Gresham  v.  Thum,  3  Mete.  (Ky.) 

6.  Clark    v.    Parkinson,    10    Allen  287,  77  Am.  Dec.  174. 
(Mass.)  133,  87  Am.  Dec.  628.  10.  See  supra,  par,  100. 

7.  Fowler  v.  Currie,  2  Dana  (Ky.)  11.  Bushong  v.  Rector,  32  W.  Va. 
52,  26  Am.  Dec.  436  and  note;  Gres-  311,  9  S.  E.  225,  25  A.  S.  B.  817.  See 
ham  V.  Thum,  3  Mete.  (Ky.)  287,  77  generally,  Ikjunctions. 

Am.  Dec.  174;  Baker  v.  Butte  Water  12.  See  supra,  par.  29. 

Co.,  40  Mont.  583,  107  Pac.  819,  133  13.  Howard  v.  Kennedy,  4  Ala.  592, 

A.  S.  R.  642  and  note;  Hinton  v.  Mc-  39  Am.  Dee.  307. 

Neil,  5  Ohio  509,  24  Am.  Dec.  315.  14.  Howard  v.  Kennedy,  4  Ala.  592, 

8.  Bowar  v.  Chicago  West  Division  39  Am.  Dec.  307  and  note;  Bowar  ▼. 
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ing  to  some  authorities,  however,  while  where  the  declaration  and  judg- 
ment are  general,  and  not  definite,  in  describing  the  premises,  and 
the  plaintiff  takes  under  his  habere  facias  more  than  he  is  entitled  to 
recover,  the  defendant  may  have  restitution  by  motion  in  the  court 
from  which  the  writ  issued,  this  is  not  so  when  the  premises  are 
specifically  described  in  the  judgment.**  The  current  of  authority 
in  this  country  and  in  England  seems  to  be  that  the  right  to  award 
the  writ  of  restitution  in  cases  not  falUng  within  any  express  stat- 
ute authorizing  such  writs,  arises  by  equitable  construction  by  the 
courts,  to  prevent  injury  to  a  party  who  has  been  wrongfully  dis- 
possessed of  the  premises,  and  that  the  writ  is  not  demandable  as 
a  matter  of  right,  but  as  a  matter  of  justice  only,**  and  will  not  be 
granted  where  there  is  any  question  as  to  the  facts.*'  It  has  been 
held  that  as  a  supersedeas  has  no  retroactive  effect  so  as  to  deprive 
the  judgment  of  its  force  and  autliority,  but  only  suspends  its  subse- 
quent efficacy,  where  a  habere  facias  is  issued  and  executed  after  a 
certificate  of  supersedeas,  but  before  such  certificate  is  filed  in  the 
court  where  the  judgment  is,  and  before  notice  thereof  to  the  officer 
or  party,  such  execution  is  valid,  and  it  is  error  to  quash  the  writ 
and  return,  and  award  restitution.*^ 

107.  Remedy  Where'  Possession  Retaken  from  Plaintiff. — Since, 
as  already  seen,  a  second  writ  of  possession  cannot  be  issued  after 
the  first  has  been  duly  executed,**  if  after  the  plaintiff  has  been  actu- 
ally put  in  possession  of  the  premises  the  defendant  retake  possession 
thereof,  the  plaintiff  cannot  resort  to  a  new  writ  on  the  satisfied  judg- 
ment,** but  his  remedy  must  be  by  another  action  of  ejectment,* 
or  by  forcible  entry  and  unlawful  detainer,*  or  by  such  local  statu- 
tory mode  of  procedure  as  may  have  been  provided  by  the  law?  of 
the  state.*  In  some  jurisdictions  the  effectiveness  of  a  writ  of  pos- 
session is  aided  by  statutory  provisions  to  the  effect  that  every  person- 
dispossessed  or  ejected  from  any  real  property  by  the  judgment  or 

Chicago  West  Diviaion  R.  Co.,  136  111.  18.  Ruoyon    v.    Bennett,    4    Dana 

101,  26  N.  E.  702,  12  L.R.A.  81  and  (Ky.)  598,  29  Am.  Dec.  431. 

note;  Fowler  v.  Carrie,  2  Dana  (Ky.)  19.  See  supra,  par.  105. 

52,    26    Am.    Dec.   436;    Garrison   v.  20.  Baker  v.  Butte  Water  Co.,  40 

Savignac,  25  Mo.  47,  69  Am.  Dec.  448;  Mont.  583,  107  Pac.  819, 135  A.  S.  R. 

Bacon  v.  Sheppard,  11  N.  J.  L.  197,  642. 

20  Am.  Dec  583;  Wallen  v.  Huflf,  3  1.  Fowler  v.  Currie,  2  Dana  (Ky.) 

Sneed  (Tenn.)  82,  65  Am.  Dec.  49.  52,  26  Am.  Dec.  436;  Hinton  v.  Mc- 

15.  Natchez  v.  Vandervelde,  31  Miss.  Neil,  5  Ohio  509,  24  Am.  Dec.  315. 
706,  66  Am.  Dec.  581.  2.  Fowler  v.  Currie,  2  Dana  (Ky.) 

16.  Bowar  v,  Chicago  West  Division  52,  26  Am.  Dec.  436  and  note;  Gres- 
R.  Co.,  136  Dl.  101,  26  N.  E.  702,  12  ham  v.  Thum,  3  Mete.  (Ky.)  287,  77 
LJt.A.  81.  Am.   Dec.  174;   and  see  Garrison  v. 

17.  Crockett  v.  Lashbrook,  5  T.  B.  Savignac,  25  Mo.  47,  69  Am.  Dec.  44a 
Mon.  (Ky.)  530,  17  Am.  Dec.  98.  S.  Note:  26  Am.  Dec.  437. 

Note:  26  Am.  Dec.  437. 
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process  of  any  court  of  competent  jurisdiction,  who,  not  having  the 
right  80  to  do,  re-enters  into  or  upon  or  takes  possession  of  any  such  real 
property,  or  induces  or  procures  any  person  not  having  the  right  so  to 
do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court 
by  which  such  judgment  was  rendered  or  from  which  such  process 
issued.*  A  stranger  to  the  action  in  which  a  writ  of  possession  has 
been  issued  and  who  is  not  in  privity  with  the  defendant  is  not,  how- 
ever, guilty  of  contempt,  even  though  he  ousts  the  plaintifif  imme- 
diately after  the  possession  has  been  restored  to  him.*  Nor  can  such 
contempt  proceedings  be  invoked  where  the  party  who  has  been  ad- 
judged to  deliver  possession  has,  subsequently  to  the  judgment  in 
ejectment,  purchased  an  outstanding  title,  and  is  asserting  a  title 
not  adjudicated  in  the  ejectment  suit*  Where  the  successful  party 
obtains  possession  of  the  premises  in  the  first  place  without  an  execu- 
tion, he  gains  thereby  the  object  of  his  suit,  and  cannot  afterwards 
have  an  execution,  as  he  has  precisely  the  same  rights  and  is  pro- 
tected by  his  judgment  to  the  same  extent  as  if  he  bad  been  put  in 
possession  on  execution  by  the  proper  officer.  The  defendant,  in 
either  case,  has  the  same  right  to  commence  an  action  of  ejectment 
against  the  lessor,  or  him  whom  he  puts  into  possession,  and  a  recov- 
ery in  the  second  action  against  the  lessor  wduld  make  void  the  first 
judgment  If,  where  there  had  been  no  execution  on  the  first  judg- 
ment, one  could  still  issue,  it  would  defeat  the  effect  of  the  second 
recovery.' 

V.  Rbcovsby  or  Mesnb  Profits  akd  Da^agbs  and  Allowance 

FOR   ImpROVBMBNTS   AND   TaxBS 

Recovery  of  Mesne  Profits  and  Damages 

108.  In  General. — Under  the  old  fictitious  action  of  ejectment,  only 
nominal  damages  were  allowed,*  and  in  order  to  provide  a  remedy 
for  the  actual  damages,  measured  by  the  profits  of  the  land  accruing 
during  the  tortious  holding  of  the  defendant,  which  had  been  allowed 
before  the  introduction  of  the  fictions,*  a  new  application  was  made 
of  the  common  law  action  of  trespass  which  was  brought  after  the 
right  of  possession  in  the  plaintiff  had  been  established  by  the  action 

4.  Baker  v.  Butte  Water  Co.,  40  8.  White  v.  St.  Gnirons,  Minor 
Mont.  583,  107  Pac.  819,  135  A.  S.  R.  (Ala.)  331, 12  Am.  Dec.  56;  Henry  v. 
642  and  note.  Davis,  149  Ala.  359,  43  So.  122,  13 

B.  Atwood  V.  State,  59  Kan.  728,  54  Ann.  Cas.  1090;  Cunningham  v.  Mor- 
Pac.  1057,  68  A.  S.  R.  393.  ris,  19  Ga.  583,  65  Am.  Dee.  611;  Van 

6.  Baker  v.  Butte  Water  Co.,  40  Alen  v.  Rogers,  1  Johns.  Cas.  (N.  Y.) 
Mont.  583,  107  Pac.  819,  135  A.  S.  R.  281,  1  Am.  Dec.  113;  Rambler  v.  Try- 
642  and  note.  on,  7  Serg.  &  R.  (Pa.)  90, 10  Am.  Dec 

7.  Hinton  v.  McNeil,  5  Ohio  509,  24   444. 

Am.  Dec.  315.  9.  See  infra,  par.  111. 
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of  ejectment.**  In  Has  action,  commonly  called  an  action  for  mesne 
profits,  the  plaintiff  recovers  mesne  profits  and  all  damages  which 
had  been  sustained  by  him  by  reason  of  the  disturbance  of  his  pos- 
session by  the  defendant  **  The  entry  of  a  remittitur  damna  on  the 
record  in  ejectment  is  matter  of  form  merely,  and  if  no  remittitur 
is  entered,  and  the  plaintiff  enter  judgment  for  the  damages  and 
costs,  it  will  not  bar  the  action  for  mesne  profits,  to  which  the  plain- 
tiff is  entitied  from  the  time  of  the  demise  laid  in  the  declaration  in 
ejectment.*'  The  action  for  mesne  profits  being  a  consequence  of 
the  recovery  in  ejectment,*'  there  can  be  no  recovery  of  damages 
unless  there  is  a  recovery  of  the  land,**  and  it  is  usually  held  that 
the  action  for  mesne  profits  does  not  accrue  until  possession  is  given 
after  judgment  in  ejectment;  and  from  that  time  only  the  statute 
of  limitations  begins  to  run.*'  There  are,  however,  decisions  to  the 
effect  that  the  judgment  in  ejectment  is  competent  evidence  to  main- 
tain the  action,  although  an  appeal  from  that  judgment  is  pend- 
ing, and  no  writ  of  possession  has  been  taken  out,  nor  an  entry 
made.**  Under  the  modem  practice  in  a  number  of  the  states  mesne 
profits  may  be  recovered  in  the  action  of  ejectment,*'  and  in  some  of 
these  states  express  provision  to  this  effect  is  made  by  statute,*'  but 
even  where  this  is  the  case  it  is  usually  held  that  in  the  absence  of  statu- 
tory provision  to  the  contrary  the  right  to  join  causes  of  action  for 

19.  White   ▼.    St.    Oairon*,   Minor  14.  Smith  v.  Benson,  9  Vt.  138,  31 

(Ala.)  331, 12  Am.  Dec.  56;  Henry  V.  Am.    Deo.   614;   and   see   Trubee   v. 

Davis,  149  Ala.  359,  43  So.  122,  13  MiUer,  48   Conn.  347,  40  Am.   Rep. 

Ann.   Cas.  1090;   Crockett  v.  Lash-  177. 

brook,  5  T.  B.  Mon.   (Ky.)   530,  17  16.  Mnrphy  v.  Gnion,  3  N.  C.  162, 

Am.  Dec.  98;  Brothers  v.  Hnrdle,  32  2  Am.  Dec.  623;  and  see  Bracken  ▼. 

N.  C.  490,  51  Am.  Dec  400;  Mather  v.  Preston,  1  Pin.   (Wis.)   584,  44  Am. 

Trinity  Church,  3  Serg.  &  R.   (Pa.)  Dec.  412. 

509,  8   Am.  Dec.   663;   McCready  v.  16.  Shipley  v.  Alexander,  3  Har.  & 

Guardians  of  Poor,  9  Sere.  &  R.  (Pa.)  J.  (Md.)  84,  5  Am.  Dec.  421. 

94,  U  Am.  Dec.   667;    Critohfield  v.  17.  Johnston  v.  Fish,  105  Cal.  420, 

Humbert,  39  Pa.  St.  427,  80  Am.  Dec.  38  Pac.  979,  45  A.  S.  R.  53;  Trubee  v. 

533;  Smith  v.  Benson,  9  Vt.  138,  31  Miller,  48  Conn.  347,  40  Am.  Rep.  177 ; 

Am.  Dec.  614.  White  v.  Rowland,  67  Ga.  546,  44  Am. 

Note:  85  Am.  Dec.  323.  Rep.  731;  Credle  v.  Ayers,  126  N.  C. 

11.  Henry  V.  Davis,  149  Ala.  359,  43  11,  35  S.  E.  128,  48  L.R.A.  751; 
So.  122,  13  Ann.  Cas.  1090;  Page  v.  Murphv  v.  Bolger,  60  Vt.  723,  15  Atl. 
Fowler,  39  Cal.  412,  2  Am.  Rep.  462;  365,  1  L.R.A.  309. 

Apalachicola  v.  Apalachicola  Land  Co.,  Note :  85  Am.  Dec.  323. 

9  Fla.  340,  79  Am.  Dec.  284;  Fowler  18.  Henry  v.  Davis,  149  Ala.  359,  43 

V.  Owen,  68  N.  H.  270,  39  Atl.  329,  73  So.  122,  13  Ann.  Cas.  1090:  Cunning- 

A.  S.  R.  588;  Baron  V.  Abeel,  3  Johns,  ham  v.  Morris,  19  Ga.  583,  65  Am. 

(N.  Y.)  481,  3  Am.  Dec.  515.  Dec.  611;  Gardner  v.  Kersey,  39  Ga. 

12.  Van  Alen  v.  Rogers,  1  Johns.  664,  99  Am.  Dec.  484;  Barson  r.  Mul- 
Cas.  (N.  T.)  281,  1  Am.  Dec.  113.  ligan,  191  N.  Y.  306,  84  N.  E.  75,  16 

IS.  McCready  v.  Guardians  of  Poor,  L.R.A.(N.S.)  15L 
9  Serg.  &  R.  (Pa.)  94,  11  Am.  Dec. 
667. 
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possession  and  for  mesne  profits  is  merely  a  privilege,**  and  the  plain* 
tiff  in  ejectment  may  still,  if  he  so  desires,  confine  the  relief  sought 
in  such  action  to  the  recovery  of  possession,  and  resort  to  a  separata 
action  for  his  damages.*^  Thus  it  has  been  held  that  a  judgment  in 
ejectment  does  not  preclude  the  plaintiff  from  maintaining  a  subse- 
quent action  to  recover  damages  for  withholding  possession  of  the 
premises,  where  the  record  in  the  former  suit  shows  that  all  claims 
for  such  damages  were  withdrawn.* 

109.  By  and  against  Whom  Recoverable. — ^The  person  in  whom  the 
right  of  possession  to  the  premises  has  been  established  by  the  judg- 
ment in  ejectment  is,  of  course,  the  proper  party  plaintiff  in  the 
action  for  mesne  profits ;  *  but  the  action  may  be  brought  by  the  lessor 
of  the  plaintiff  in  the  antecedent  action  of  ejectment  in  his  own 
name,*  or  in  that  of  the  fictitious  lessee  where  the  old  form  of  eject- 
ment obtains.*  The  action  for  the  recovery  of  mesne  profits  may 
be  brought  against  the  defendant  in  the  original  action  of  eject- 
ment,* though  such  defendant  be  a  corporation,'  or  against  a  tenant 
of  the  disseisor  or  any  one  else  who  has  occupied  under  him,  for  the 
use  and  occupation  of  the  premises,  whether  such  occupant  had  any 
knowledge  of  the  claim  of  the  disseisee  or  not  Thus  a  disseisee, 
lawfully  recovering  possession,  may  maintain  treq>a88  for  mesne  prof- 
its against  the  disseisor's  tenant,  notwithstanding  the  latter  has  in 
good  faith  paid  the  rent  to  the  disseisor.'  According  to  some  authori- 
ties, if  a  third  person  enters  into  possession  of  the  premises  during 
the  pendency  of  the  ejectment  proceedings,  the  defendant  will  still 
be  answerable  for  mesne  profits  and  the  action  therefor  may  accord- 
ingly be  brought  against  him,  it  being  presumed  that  the  entry  was 
made  by  the  defendant's  consent.*  A  defendant  in  an  action  for 
the  recovery  of  land,  who  claims  credit  for  improvements-  made  by 
his  predecessor,  is  likewise  liable  for  all  mesne  profits  chargeable 
to  such  predecessor ;  otherwise  if  the  defendant  claims  credit  only  for 
such  improvements  as  he  himself  has  placed  upon  the  land  since 

19.  Cobum  V.  Goodall,  72  Cal.  498,  &  S.  (Pa.)  182,  38  Am.  Dec.  752. 

14  Pac.  190,  1  A.  S.  R.  75.  4.  Crockett  v.  Laahbrook,  5  T.  B. 

20.  Johnston  v.  Fish,  105  Cal.  420,  Mon.  (Ky.)  530,  17  Am.  Dec.  98; 
38  Pac.  979,  45  A.  S.  R.  53;  Trubee  v.  Postens  v.  Postens,  3  Watts  &  S.  (Pa.) 
Miller.  48   Conn.   347,  40  Am.  Rep.  182,  38  Am.  Dec  752. 

177;  Drexel  v.  Man,  2  Pa.  St  271,  44       5.  See  supra,  par.  108. 

Am.  Dec.  195.  6.  McCready  v.  Guardians  of  Poor, 

1.  Cobum  V.  Goodall,  72  Cal.  498,  9  Serg.  &  R.  (Pa.)  94,  11  Am,  Dec 
14  Pac.  190, 1  A.  S.  R.  75.  667. 

2.  See  supra,  par.  108.  7.  Trubee  v.  Miller,  48  Conn.  347, 

3.  Sbiplev  v.  Alexander,  3  Har.  ft  40  Am.  Rep.  177. 

J.  (Md  )  84,  5  Am.  Dec  421;  Baron       8.  West   v.  Hughes,  1   Har.  ft  J. 
'    V.  Aheel,  3  Johns.  (N.  Y.)  481,  3  Am.    (Md.)  574,  2  Am.  Dec  539. 
Dec.  515;  Postens  v.  Postens,  3  Watts 
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his  possession.*  While  ^e  owner  of  lands  deprived  of  possessioD 
thereof  under  an  erroneous  judgment,  and  restored  upon  the  reversal 
of  such  judgment,  may  maintain  trespass  against  him  who  took  pos- 
session under  the  judgment,  and  recover  the  mesne  profits,  and  for 
all  intermediate  injuries  to  tiie  premises,  it  has  been  held  that  he 
cannot  maintain  such  action  against  a  stranger  who  in  good  faith 
entered  under  title  from  such  intermediate  possessor.*'  Where  two 
parties  claimed  the  same  land  under  a  will,  and  with  knowledge  of 
all  the  facts  collected,  and  voluntarily  divided  the  rents  and  profits, 
neither  can  subsequently  recover  therefor  from  the  other.**  The  right 
of  one  cotenant  to  maintain  an  action  of  trespass  for  mesne  profits 
against  another  cotenant  after  and  as  a  necessary  consequence  of  a 
judgment  in  ejectment  is  treated  elsewhere  in  this  work.** 

110.  For  Wliat  Time  Recoverable. — ^After  a  recovery  in  ejectment 
the  general  rule  is  that  the  plaintiff  may  recover  all  mesne  profits 
accruing  during  the  adverse  occupancy  of  the  defendant,**  within 
the  statutory  period  of  limitation,**  even  though  anterior  to  the  time 
of  the  demise  laid  in  the  declaration,**  but  if  he  goes  beyond  the 
time  laid  in  the  demise  the  defendant  may  controvert  his  title.** 
Under  the  modem  practice  in  some  jurisdictions  damages  in  an 
action  of  ejectment  are  recoverable  up  to  the  trial,*'  and  in  others 
it  is  expressly  provided  by  statute  that  while  damages  in  such  an 
action  may  include  the  rents  and  profits  accruing  after  the  commence- 
ment of  the  action,  down  to  the  time  when  the  assessment  of  dam- 
ages is  made,*^  rents  and  profits  for  a  period  prior  to  the  commence- 
ment of  an  action  of'  ejectment  can  be  recovered  only  when  it  is 
shown  that  the  defendant  had  knowledge  of  the  plaintiff's  claim.** 
The  measure  of  damages  in  ejectment  by  a  vendor  against  a  vendee 
in  possession  under  An  executory  contract  for  the  sale  of  land  has 
been  held  to  be  the  value  of  the  land  from  the  date  of  the  demand 
and  refusal,  as  the  cause  of  action  does  not  arise  till  that  time.** 

9.  Mills  v.  Geer,  111  Ga.  275,  36       16.  Apalachicola  v.  Curtis,  9  Fla. 
S.  E.  673, 52  L.R.A.  934.  340,  79  Am.  Dec.  284 ;  West  v.  Hughes, 

10.  Bacon  v.  Sheppard,  11  N.  J.  L.  1  Har.  &  J.  (Md.)  574,  2  Am.  Dec 
197,  20  Am.  Dec.  583.  539. 

11.  White  V.  Rowland,  67  Oa.  546,      Note:  85  Am.  Dec.  323. 

44  Am.  Rep.  731.  16.  See  infra,  par.  117,  118. 

12.  See  COTENANCT,  vol.  7,  pp.  900,  17.  Cradle  v.  Ayere,  126  N.  C.  11,  35 
901.  S.  E.  128,  48  L.R.A.  751. 

13.  Hare  v.  Fury,  3  Yeates  (Pa.)  18.  Hope  v.  Blair,  105  Mo.  85,  16 
13,  2  Am.  Dec  358.  S.  W.  595,  24  A.  S.  R.  366  and  note 

Note:  85  Am.  Dec  323.  19.  Clarkson  v.  Hatton,  143  Mo.  47, 

14.  lindenmayer  v.  Gunst,  70  Miss.  44  S.  W.  761,  65  A.  S.  R.  635,  39 
693, 13  So.  252,  35  A.  S.  R.  685;  Hare  L.R.A.  748. 

V.  Fury,  3  Yeates    (Pa.)    13,  2  Am.       20.  Fears  v.  Merrill,  9  Ark.  559,  50 
Dec  358.    See  generally,  Limitation  Am.  Dec.  226. 
or  AoTMnrt.  See  supra,  par.  31, 33. 
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111.  Measure  and  Elements  of  Recovery  in  GeneraL — At  common 

law,  before  the  introduction  of  fictitious  proceedings,  the  measure  of 
damages  given  by  the  jury  in  an  action  of  ejectment  when  the  plain- 
tiff recovered  his  term  was  the  profits  of  the  land  accruing  during 
the  tortious  holding  of  the  defendant,*  and  in  modem  practice, 
whether  recovery  of  mesne  profits  against  the  one  wrongfully  in 
possession  of  land  is  sought  in  a  separate  action  for  mesne  profits,  or 
is  to  be  had  in  the  action  in  which  the  land  itself  ia  recovered,  the 
recovery  is,  generally  speaking,  measured  by  the  rental  value  of  the 
property,*  or,  as  sometimes  stated,  the  value  of  the  use  and  occupa- 
tion of  the  land*  during  the  time  the  defendant* is  proved  to  have 
been  wrongfully  in  the  possession  of  the  premises.*  The  value  of 
the  rents  and  profits  being  in  issue,  evidence  upon  that  point, is  of 
course  admissible,  hut  evidence  as  to  the  value  of  the  property  is 
immaterial  and  cannot  be  received.*  While,  where  one  goes  into 
possession  of  the  land  of  another  as  a  bald  trespasser,  or,  as  some  of 
the  cases  express  it,  acquires  the  possession  by  force  or  fraud,  he  is 
entitled  to  no  consideration  at  the  hands  of  the  court,  and  the  strict- 
est rule  of  accountability  is,  therefore,  applied  to  him,'  and  it  has 
been  held  that  the  measure  of  damages  in  ejectment  for  withholding 
possession  of  land  is  the  actual  rental  value  of  the  land,  irrespective 
of  what  the  defendant  may  have  gathered  from  it,'  yet,  according 
to  some  authorities,  when  one  goes  into  possession  under  bona  fide 
claim  of  right,  though  it  may  eventually  prove  to  be  unfounded,  he 
is  not  to  be  punished  for  his  honest  mistake,  but  is  only  required 
to  account  for  such  rents  and  profits  as  he  has.  actually  received,  and 
not  for  the  rental  value  of  the  premises.'  Where  a  grantor,  who  has 
reserved  mineral  rights  in  the  land  conveyed,  brings  ejectment  to 
recover  possession  of  such  rights  and  to  recover  mesne  profits,  the 
royalty  payable  to  the  grantee  under  a  lease  of  such  rights,  made 
by  him,  has  been  held  to  be  a  proper  measure  of  the  damages  recover- 

1.  Henry  v.  Davis,  149  Ala.  359,  43   Gibson,  84  Ala.  228,  4  So.  350,  5  A.  S. 
So.  122,  13  Ann.  Cas.  1090;  Cunning-  R.  368. 

ham  V.  Morris,  19  Ga.  583,  65  Am.       Note :  16  Ann.  Cas.  853 
Dec.  611 ;  Brothers  v.  Hurdle,  32  N.  C.   „  3.  Johnston  v.  Fish  105  Cd.  420,  38 
490,  51  Am.  Dec.  400;  McCready  v.  l^{,.^^^'  ,^,  ^  S.  R.  53;  ^n  y. 
Philadelphia,  9  Serg.  &  R.  (Pa.)  94,  ^/t'^H' m  S^-Ji    "®'  ^  ^'  ^^  ^^' 

Pa  St.  271,  44  Am  Dec.  195.  g  ^^  ^^_  ^^^     ^  j^o.  263,  100 

2.  Tears  v.  Memll,  9  Ark.  559,  50  ^^  j)^  282. 

Am.  Deo.  226;  Apalachicola  v.  Curtis,  q  Rabb  v.  Patterson,  42  S.  C.  528, 

9  Fla.  340,  79  Am.  Dec.  284;  Ruddick  20  8.  B.  540,  46  A.  S.  R.  743. 

V.  St.  Louis,  etc.,  Ry.  Co.,  116  Mo.  25,  7.  Credle  v.  Avers,  126  N.  C.  U,  SS 

22  S.  W.  499,  38  A.  S.  R.  570;  Willis  S.  E.  128,  48  L.RA.  751. 

T.  Morris,  66  Tex.  628, 1  S.  W.  799,  59  8.  Rabb  v.  Patterson,  42  S.  C.  528, 

Am.  Rep.  634;  and  see  Williams  v.  20  S.  E.  540,  46  A.  S.  R.  743. 
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able.*  In  ejectment  against  a  railway  company  to  recover  land  on 
which  its  track  was  placed  without  first  acquiring  a  right  of  way,  the 
land  «wner  may  recover  for  the  use  and  occupation  of  the  land,  and 
all  damage  done  in  constructing  the  roadbed  for  the  track,  but  his 
compensation  cannot  be  increased  by  reason  of  the  use  of  the  track 
as  part  of  the  company's  system  of  railways.**  The  question  as  to 
the  right  to  crops  as  between  the  successful  plaintiff  in  ejectment  and 
the  defendant  is  treated  at  length  elsewhere  in  this  work.** 

112.  Interest  on  Rental  Value  as  Damages. — In  a  number  of  cases 
it  has  been  held  that  a  successful  plaintiff  in  an  action  of  ejectment 
has  an  absolute  right  to  interest  upon  the  annual  value  of  the  prem- 
ises during  the  period  he  was  deprived  of  their  possession.*'  In  other 
cases  the  rule  has  been  held  to  be  that  the  allowance  of  interest  on 
the  fair  annual  value  of  the  use  and  occupation  of  the  premises  dur- 
ing the  period  they  were  wrongfully  withheld  is  a  proper  subject 
for  the  consideration  of  the  jury  in  determining  the  amount  of  dam- 
ages which  the  plaintiff  is  entitled  to  recover.** 

113.  Damages  for  Waste,  etc. — ^In  addition  to  the  mesne  profits, 
properly  so  called,  the  successful  plaintiff  in  an  action  for  the  recov- 
ery of  real  property  may,  under  proper  allegations  in  his  declaration, 
petition  or  complaint,  recover  such  extra  damages  as  the  particular 
circumstances  of  the  case  may  demand,**  including  all  intermediate 
injuries  resulting  from  acts  done  during  the  disseisin,  such  as  the 
cutting  of  timber  or  removal  of  crops.**  The  theory  of  the  law  js 
that,  as  it  has  been  decided  that  the  defendant  was  not  entitled  to 
the  possession,  his  interruption  of  the  possession  of  the  plaintiff  was 
tortious,  and,  in  contemplation  of  law,  the  plaintiff  was  continuously 
in  possession.  That  being  the  case,  he  has  the  right  to  maintain 
the  action  of  trespass  just  as  if  he  had  been  actually  in  possession 
all  of  the  time,  and  consequently  he  can  recover  not  only  for  rents 
or  mesne  profits,  strictly  speaking,  but  for  an  injury  by  waste  or 
otherwise,  which  would  be  the  proper  subject  of  an  action  of  tres- 
pass.**   In  some  jurisdictions  a  judgment  in  ejectment  bars  an  action 

9.  Moragne  v.  Doe,  143  Ala.  459,  39  14.  Canninghain  v.  Morris,  19  Ga. 
So.  161,  111  A.  S.  E.  52,  5  Ann.  Cas.  583,  65  Am.  Dec.  611;  Yuen  Suey  v. 
331.  Fleshman,  65  Ore.  606,  133  Pac.  803, 

10.  Illinois  Cent.  R.  Co.  v.  Hoskins,  Ann.  Cas.  1915 A  1072. 

80  Miss.  730,  32  So.  150,  92  A.  S.  R.  15.  Bacon  t.  Sheppard,  11  N.  J.  L. 

612.  197,  20  Am.  Dec.  583. 

11.  See  Chops,  vol.  8,  p.  367.  Note:  85  Am.  Dec.  324. 

12.  Nnnn  v.  Lynch,  89  Ark.  41, 115  16.  Henry  v.  Davis,  149  Ala.  359,  43 
S.  W.  926, 16  Ann.  Cas.  852  and  note;  So.  122,  13  Ann.  Cas.  1090;  Page  v. 
Drexel  v.  Man,  2  Pa.  St.  271,  44  Am.  Fowler,  39  Cal.  412,  2  Am.  Rep.  462; 
Dec.  195;  Early  v.  Friend,  16  Gxat.  Cnnningham  v.  Morris,  19  Ga.  583,  65 
(Va.)  21,  78  Am.  Dec.  649.  Am.  Dec.  611;  Bacon  v.  Sheppard,  11 

13.  Note:  16  Ann.  Cas.  853.  N.  J.  L.  197,  20  Am.  Dee.  583;  Stock- 
See  generally,  Iitterest.                       well  t.  Phelps,  31  N.  T.  363,  90  Am. 
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of  trespass  for  trespasses  committed  before  the  judgment,  where  the 
statute  permits  recovery  by  ejectment  of  mesne  profits  and  inhibits 
a  separate  action  therefor,  since  in  such  ejectment  the  plaintiff  may 
recover  for  such  trespasses,*'  but  in  other  states,  while  damages  for 
mesne  profits  are  required  to  be  recovered  -in  the  action  of  ejectment, 
it  has  been  held  that  only  compensation  for  use  and  occupation 
are  recoverable  in  such  action,  and  other  damages  sustained  by  rea- 
son of  the  disturbance  of  possession  by  the  defendant,  as  from  waste, 
etc.,  are  not  thus  recoverable,  but  as  to  them  the  common  law  remedy 
still  remains.*^ 

114.  Costs  of  Ejectment  Suit — At  common  law  the  damages  recov- 
erable in  the  action  of  trespass  for  mesne  profits  included  not  only 
compensation  for  the  use  of  the  land,  but  also  the  costs  necessarily 
incurred  in  the  action  of  ejectment.**  Thus  where  a  judgment  recov- 
ered by  the  defendant  in  ejectment  was  reversed  upon  a  writ  of  error, 
it  was  held  that  the  costs  in  the  writ  of  error,  taxed  as  between  attor- 
ney and  client,  were  recoverable  as  a  part  of  the  damages  in  the 
action  for  mesne  profits,  it  being  considered  that  the  expenses  incurred 
in  the  court  of  error  were  part  of  the  damages  sustain^  by  the  plain- 
tiff by  reason  of  his  having  been  wrongfully  kept  out  of  possession 
by  the  act  of  the  defendant.*" 

115.  Exemplary  Damages. — Statutory  provisions  prescribing  the 
damages  to  be  recovered  in  ejectment  do  not  prevent  the  applica- 
tion of  another  statute  which  provides  for  double  damages  in  case 
of  the  wilful,  that  is,  the  deliberate,  intentional,  obstinate,  unreason- 
able, or  perverse,  withholding  after  notice  of  property  from  the  pos- 
session of  one  entitled  thereto  upon  termination  of  a  life  estato,  but 
the  wilful  withholding  must  be  alleged  and  proved  to  warrant  the 
application  of  the  statute  authorizing  double  damages,  rather  than 
of  the  statutory  rule  applicable  in  ordinary  cases  of  ejectment.* 

116.  Pleading. — In  jurisdictions  allowing  the  recovery  of  mesne 
profits  in  the  action  of  ejectment,  it  has  been  held  that  when  the 
plaintiff  desires  to  recover  such  profits  he  should  give  notice  in  his 
declaration,  or  prior  to  the  trial,*  but  under  a  statute  allowing  a  recov- 
ery by  way  of  damages  of  the  rents  and  profits  down  to  the  time  of 
assessing  the  same  it  has  been  held  suflicient  to  state  in  the  petition 

Dec.  710;  Brothers  v.  Hurdle,  32  N.  C.  Abeel,  3  Johns.  (N.  T.)  481,  3  Am. 

490,  51  Am.  Dec.  400;  and  see  Mc-  Dec.  515. 

Ginnis  v.  Femandes,  135  lU.  69,  26  20.  Fowler  v.  Owen,  68  N.  H.  270, 

N.  E.  lOfl,  25  A.  S.  B.  347,  39  Atl.  329,  73  A,  S.  E.  588. 

17.  Cunningham  v.  Morris,  19  Ga.  1.  Barson   v.  Mulligan,  191  N.   T. 
583,  65  Am.  Dec.  611.  306,  84  N.  E.  75, 16  L.R.A.(N.S.)  151. 

18.  Henry  v.  Davis,  149  Ala.  359,  43  2.  Alexander  v.  Shalala,  228  Pa.  St 
So.  Viri,  13  Ann.  Cas.  1090.  297,  77  AU.  554, 139  A.  S.  R.  1004,  20 

19.  Fowler  v.  Owen,  68  N.  H.  270,  Ann.  Cas.  1330,  31  L.B.A(N.S.)  844. 
89  Atl.  329,  73  A.  S.  R.  588;  Baron  ▼. 
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the  value  of  the  rents  and  profits.'  While  evidence  cannot  be  received 
as  to  acts  of  waste,  such  as  cutting  down  trees,  etc.,  and  damages  given 
therefor,  in  an  action  for  mesne  profits,  when  no  charge  for  such  act 
is  laid  down  in  the  declaration,  yet  in  such  cases  it  has  been  held 
that  the  plaintiff  may  properly  be  permitted  to  amend  his  declara- 
tion by  a  count  for  the  cutting  down  of  trees,  and  the  defendant  to 
add  to  his  plea  that  of  liberum  tenementum.^ 

117.  Judgment  in  Ejectment  as  Basis  for  Recovery  of  Mesne  Profits 
and  Damages. — In  an  action  for  mesne  profits  the  record  of  the  judg- 
ment in  ejectment  is  conclusive  evidence  that  the  defendant  was  in 
possession  at  the  time  the  ejectment  was  brought,'  and  also  as  to  the 
plaintiff's  title  and  right  to  recover  from  the  date  of  the  demise  laid 
in  the  action  of  ejectment,*  and  it  is  immaterial  whether  the  judg- 
ment in  ejectment  is  founded  on  a  verdict  or  has  been  obtained  by 
default,'  or  whether  it  be  a  first  or  second  judgment  between  the  same 
parties.*  By  the, recovery  in  ejectment  the  right  to  the  mesne  profits 
is  established  from  the  time  of  the  demise,  and  the  defendant  cannot 
again  in  this  action  dispute  it.  If  permitted,  it  would  always  lead 
to  a  second  trial  of  the  merits,  already  determined  in  the  ejectment, 
and  in  a  great  degree  render  that  action  nugatory.'  If,  however,  the 
plaintiff  would  recover  the  profits  beyond  the  time  of  the  demise,  the 
defendant  may  put  him  to  prove  his  title,  because  the  record  only 
shows  that  he  recovered  the  term  mentioned  in  the  declaration.^* 
Under  the  statutes  which  have  changed  the  form  of  the  action  of 
ejectment,  it  is  no  longer  necessary  to  allege  a  fictitious  demise,  but 
all  that  the  plaintiff  is  required  to  establish  is  that  he  was  entitled 
to  possession  at  the  commencement  of  the  action.  The  judgment 
relates  therefore  only  to  the  date  when  the  action  was  commenced, 
and  in  an  independent  suit  against  the  same  defendant  to  recover 
the  mesne  profits,  proof  of  such  judgment  establishes  the  fact  that 
the  plaintiff  was  entitled  to  possession  at  the  commencement  of  the 

3.  Hope  V.  Blair,  105  Mo.  85,  16  S.  486 ;  Postens  v.  Posteno,  3  Watts  &  S. 
W.  595, 24  A.  S.  R.  366.  (Pa.)    182,   38    Am.   Dec.    752;    Mc- 

4.  Murphy  v.  Guion,  3  N.  C.  162,  Cready  v.  Philadelphia,  9  Serg.  ft  R. 
2  Am.  Dec.  623.  (Pa.)  94,  11  Am.  Dec.  667;  Drexel  v. 

5.  Bailey  v.  Fairplay,  6  Bin.  (Pa.)  Man,  2  Pa.  St.  271,  44  Am.  Dec.  195 
450,  6  Am.  Dec.  486.  and  note.      . 

6.  Caperton  v.  Schmidt,  26  Cal.  479,  7.  Baron  v.  Abeel,  3  Johns.  (N.  T.) 
85  Am.  Dec.  187;  Apalachicola  v.  Cur-  481,  3  Am.  Dec.  515;  Drezel  v.  Man, 
tis,   9   Fla.   340,   79    Am.   Dec.   284;  2  Pa.  St.  271,  44  Am.  Dec.  195. 
Crockett  v.  Lashbrook,  3  T.  B.  Mon.  8.  Drexel  v.  Man,  2  Pa.  St.  271,  44 
(Ky.)   530,  17  Am    Dec    98;  Den  v.  Am.  Dec.  195. 

Snowhill,  13  N.  J.  L.  23,  22  Am.  Dec.  9.  Van  Alen  v.  Rogers,  1  Johns.  Cas. 

496;  Van  Alen  v.  Rogers,  1  Johns.  Cas.  (N.  T.)  281,  1  Am.  Dec.  113. 

(N.  Y.)  281, 1  Am.  Dec.  113  and  note;  10.  Apalachicola  v.   Curtis,  9   Fla. 

Brothers  v.  Hurdle,  32  N.  C.  490,  51  340,  79  Am.  Dec.  284;  West  v.  Hughes, 

Am.  Dec.  400  and  note ;  Bailey  V.  Pair-  1  Har.  &  J.  (Md.)  574,  2  Am.  Dec. 

play,  6  Bin.   (Pa.)  450,  6  Am.  Dec.  539;  Hare  v.  Fury,  3  Yeates  (Pa.)  13, 
■      "      B.  C.  ll  Vol.  IX.— 60.              945 
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action  of  ejectment.**  If  the  plaintiff  seeks  to  recover  mesne  profits 
from  a  date  preceding  the  institution  of  the  ejectment  suit,  it  is  nece» 
sary  for  him  to  prove  that  he  was  ousted  on  such  date.** 

118.  Defenses. — While  it  is  stated  in  some  of  the  early  decisions 
that  an  action  for  mesne  profits  is.  an  equitable  suit  in  which  every 
equitable  defense  may  be  set  up,*'  yet  it  is  generally  held  that  in 
such  action  the  defendant  is  precluded  from  setting  up  any  defense 
of  which  he  might  have  availed  himself  in  the  original  action  of 
ejectment.**  The  record  of  the  judgment  in  ejectment  is  not,  how- 
ever, evidence  of  the  length  of  time  that  the  defendant  was  in  posses- 
sion,*' and  the  latter  is  not  estopped  by  the  judgment  against  him 
in  ejectment  from  proving  that  the  plaintiff  was  in  possession  of  the 
land  between  the  date  of  the  demise  laid  in  the  declaration  and  the 
judgment.*' 

Compentation  for  Improvements  and  Revmbursement  for  Taxes  Paid 

119.  Right  to  Compensation  for  Improvements  Generally. — ^At 
common  law  the  owner  of  land  on  recovering  it  in  ejectment  was  not 
bound  to  make  compensation  to  the  defendant  for  improvements 
made  on  the  premises,  since  the  latter  was  presumed  to  have  made 
them  at  his  own  risk,  even  though  acting  under  a  bona  fide  belief 
of  ownership.*'  This  rule  was  founded  upon  the  idea  that  the  owner 
should  not  pay  an  intruder,  or  disseisor,  or  occupant  for  improve- 
ments which  he  never  authorized,  and  was  supposed  to  be  founded 
in  good  policy,  inasmuch  as  it  induced  diligence  in  the  examination 
of  titles,  and  prevented  intrusions  upon  and  approppations  of  the 
property  of  others.**  The  rule  of  the  civil  law  was  more  liberal  and 
allowed  one  who  had  made  improvements  on  land  in  his  possession, 
under  the  bona  fide  belief  that  he  was  the  owner  of  it,  to  exact  full 
compensation  for  the  value  of  such  improvements,  less  the  value  of 
the  use  of  the  land,  before  he  could  be  compelled  to  surrender  it.** 
Chancery,  borrowing  from  the  civil  law,  made  the  first  innovation 

2  Am.  Dee.  358;  Bailey  v.  Fairplay,  481,  3  Am.  Dec.  515. 

6  Bin.  (Pa.)  450.  6  Am.  Dec.  486;  Mc-  15.  Den  v.  Snowhill,  13  N.  J.  L.  23, 

Cready  v.  Philadelphia,  .9  Serg.  &  R.  22  Am.  Dec.  496;  Bailey  v.  Fairplay, 

(Pa.)  94,  11  Am.  Dec.  667;  Drexel  v.  481,  3  Am.  Dec.  515. 

Man,  2  Pa.  St.  271,  44  Am.  Dec.  195.  16.  West  v.  Hughes,  1  Har.  &  J. 

Note:  13  Ann.  Cas.  1092.  (Md.)  574,  2  Am.  Dee.  539. 

11.  Henry  v.  Davis,  149  Ala.  359,  43  17.  Barlow  v.  Bell,  1  A,  K.  Marsh. 
So.  1Z>.,  13  Ann.  Cas.  1090  and  note.  (Ky.)  246,  10  Am.  Dec  731. 

12.  Note:  13  Ann.  Cas.  1092.  Notes:  15  Am.  Dec  349;  81  A.  S. 

13.  Murray  t.  Gouvemeur,  2  Johns.  R.  166. 

Cas.   (N.  Y.)   438,  1  Am.  Dec.  177;  18.  Note:  81  A.  S.  R.  167. 

Jackson  v.  Loomis,  4  Cow.   (N.  Y.)  19.  Notes:  15  Am.  Dec  349;  SI  A. 

168,  15  Am.  Dec.  347.  S.  R.  167. 

14.  Baron  v.  Abeel,  3  Johns.  (N.  Y.) 

946 


Digitized  by 


Google 


9  E.  a  L.  EJECTMENT  f  119 

upon  the  common  law  doctrine,  and  it  came  at  length  to  be  held 
in  equity  that  when  a  bona  fide  possessor  of  property  made  meliora- 
tions and  improvements  upon  it  in  good  faith,  and  under  an  honest 
belief  of  ownership,  and  the  real  owner  was,  for  any  reason,  com- 
pelled to  come  into  a  court  of  equity,  that  court,  applying  the  familiar 
maxim  that  he  who  seeks  equity  must  do  equity,  and  adopting  the 
civil  law  rule  of  natural  equity,  would  compel  him  to  pay  for  those 
improvem^its  or  industrial  accessions,  not  the  cost  indeed,  but  so  ftu* 
as  they  were  permanently  beneficial  to  the  estate  and  enhanced  its 
value.'**  The  rule  thus  adopted  in  equity  was  subsequently  imported 
into  the  common  law  courts  in  the  equitable  action  of  trespass  on  the 
case  for  mesne  profits,  80  far  as  to  limit  the  recovery  in  such  action 
to  the  excess  of  profits  after  deducting  the  value  of  the  permanent 
improvements  made  on  the  land  by  the  defendant  in  good  faith  and 
in  honest  belief  that  the  land  was  his,^  and  it  is  now  well  settled  that, 
to  the  extent  of  the  rents  and  profits,  one  who  while  in  possession 
of  land  in  good  faith,  believing  it  to  be  his  own,  has  made  perma- 
nent improvements  thereon,  may  set  off  the  value  of  such  improve- 
ments against  the  true  owner  upon  his  recovering  possession  of  the 
premises.*  The  equity  of  the  bona  fide  possessor  who  had  made  last- 
ing and  perc^anent  improvements  upon  lands  which  turned  out  to  be 
another's  was  so  strong  and  persuasive  as  to  force  its  recognition  to 
this  partial  extent  by  courts  of  law,  without  the  aid  of  statute,'  but 
express  provision  as  to  compensation  for  improvements  is  now  made 
in  most  of  the  states  by  statutes,*  commonly  termed  "betterment 
acts"  '  or  "occupying  claimant  acts,"  •  and  the  constitutionality  of 

20.  Whit'odge  v.  Wait,  Ky,  Dec.  335,      S.  Note :  15  Am.  Deo.  350. 
2  Am.  Dec.  721  and  note;  Moodv  v.       4.  Fee  v.  Cowdry,  45  Ark.  410,  55 
Vandyke,  4  Bin.  (Pa.)  31,  5  Am.  Dec.   Am.  Rep.  560:  Thomas  v.  Malcom,  39 
385.  Ga.  328,  99  Am.  Dec.  459;  Mills  v. 

Notes:  15  Am.  Dec.  350;  6  A.  S.  R.  Geer,  111  Ga.  275,  36  S.  E.  673,  52 
495;  81  A.  S.  R.  167.  L.R.A,    934;    Jones    v.    Merrill,    113 

1.  Notes:  15  Am.  Deo.  350;  81  A.   Mich.  433,  71  N.  W.  838,  67  A.  S.  R. 
S.  R.  167.  475;  Root  v.  McFerrin,  37  Miss.  17, 

2.  Barlow  v.  Bell,  1  A.  K.  Marsh.  75  Am.  Dec.  49;  Tice  v.  Fleming,  173 
(Ky.)  246,  10  Am.  Dec.  731;  Boatner  Mo.  49,  72  S.  W.  689,  96  A.  S.  R.  479; 
V.  Ventress,  8  Mart.  N.  S.  (La.)  644,  Barrett,  v.  Stradl,  73  Wis.  385,  41  N. 
20  Am.  Dec.  266  and  note;  Tinnin  v.  W.  439,  9  A.  S.  R.  795  and  note. 
Brown,  98  Miss.  378,  53  So.  780,  Ann.  Notes:  2  Am.  Deo.  724;  15  Am.  Dec. 
Cas.  1913A  1081;  Murray  v.  Gouver-  350. 

neur,  2  Johns.  Caa.  (N.  T.)  438,  1  5,  Fee  v.  Cowdry,  45  Arir.  410,  55 
Am.  Dec.  177;  Jackson  v.  Loomis,  4  Am.  Rep.  560;  Shepherd  v.  Jemigan, 
Cow.  (N.  Y.)  168,  15  Am.  Dec.  347  51  Ark.  275, 10  S.  W.  765, 14  A.  S.  R. 
and  note;  Irwin  v.  Nixon,  11  Pa.  St.  50;  Nunn  v.  Lynch,  89  Ark.  41,  115 
419,  51  Am.  Deo.  559;  Jones  v.  Perry,  S.  W.  926,  16  Ann.  Cas.  852;  Clelarid 
10  Yerg.  (Tenn.)  59,  30  Am.  Dec,  430;  v.  Clark,  128  Mich.  179, 81 N.  W.  1086, 
Stewart  v.  Stewart,  90  Wis.  516,  63  81  A.  S.  R.  161  and  note. 
N.  W.  886,  48  A.  S.  R.  949  and  note.  Note:  6  A.  S.  R.  495. 
Note:  15  Am.  Dee.  350.  6.  Leighton  v.  Young,  fH  7«d.  439, 
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such  statutes  has  been  uniformly  upheld,'  even  though  the  statute 
in  question  gives  to  occupants  the  right  to  compensation  and  to  hold 
possession  of  land  on  account  of  improvements  made  before  its  enact- 
ment.* The  particulars  in  which  the  rights  of  an  occupying  claim- 
ant have  been  enlarged  by  these  acts,  at  least  in  some  of  the  states, 
are,  that  he  can  recover  for  improvements  in  a  direct,  affirmative  pro- 
ceeding against  the  owner,  and  that  he  is  not  limited  in  the  amount 
of  his  recovery  to  the  value  of  the  rents  and  profits.'  The  right  of 
cotenants  to  the  value  of  improvements  and  repairs,  and  the  manner 
of  securing  reimbursement  therefor,  are  treated  elsewhere  in  this 
work.** 

120.  Right  as  Dependent  upon  Good  Faith  of  Occupant. — ^It  is  the 
well  established  rule  that  it  is  only  a  bona  fide  occupant  of  land  who 
is  allowed  to  mitigate  the  damages  by  offsetting  the  value  of  his 
improvements  to  the  extent  of  the  rents  and  profits  claimed,**  and 
one  who  takes  possession  without  title  and  bestows  labor  upon  lands, 
knowing  them  to  belong  to  another,  is  not  entitled  to  compensation.** 
A  trespasser  will  not  be  permitted  to  make  the  person  trespassed 
against  his  debtor  for  improvements  made  without  the  consent  and 
against  the  will  of  the  latter ;  neither,  as  a  rule,  will  the  trespasser  be 
allowed  to  set  them  off  against  damages  to  which  he  has  subjected 
himself  by  reason  of  his  trespass.*'  The  mitigation  of  damages  in 
this  manner  is  made  on  equitable  grounds,  and  it  would  be  plainly 
inequitable  to  allow  them  to  one  who  acted  with  knowledge  of  the 
plaintiff's  rights.**  There  are,  however,  decisions  to  the  effect  that 
where  a  plaintiff  in  an  action  for  the  recovery  of  the  possession  of  real 
property,  and  damages  for  wrongfully  withholding  it,  seeks  to  aggra- 
vate the  damages  .by  showing  a  special  injury  to  the  freehold,  the 
defendant  has  a  right  to  show  that  the  acts  consisted  in  the  erec- 

10  U.  S.  App.  298,  3  C.  C.  A.  176, 18  Am.  Rep.  560;  Barlow  v.  BeU,  1  A.  K. 

L.R.A.  266;  McDonald  v.  Kelson,  79  Marsh.  (Ky.)  246,  10  Am.  Dec.  731; 

Kan.  105,  98  Pac.  772,  28  L.R.A.  1080.  Stewart  v.  Matheny,  66  Miss.  21,  5  So. 

Note:  15  Am.  Dec.  352.  387, 14  A.  S.  R.  538;  Tinnin  v.  Brown, 

7.  Leighton  v.  Young,  52  Fed.  439,  98  Miss.  378,  53  So.  780,  Ann.  Cas. 
10  U.  S.  App.  298,  3  C.  C.  A.  176,  18  1913A  1081;  Walker  v.  Quigg,  6  Watts 
L.R.A.  266;  Fee  v.  Cowdry,  46  Ark.  (Pa.)  87,  31  Am.  Dec.  452;  French  v. 
410,  55  Am.  Rep.  560;  Mills  v.  Geer,  Seely,  7  Watts  (Pa.)  231,  32  Am. 
Ill  Ga.  275,  36  S.  E.  673,  52  L.R.A.  Dec.  758;  Barrett  v.  Stradl,  73  Wis. 
934;  Tice  v.  Fleming,  173  Mo.  49,  72  385.  41  N.  W.  439,  9  A.  S.  R.  795. 
S.  W.  689,  96  A.  S.  R.  479  and  note.  Notes:  1  Am.  Dec.  116;  15  Am.  Dec. 

Note:  81  A.  S.  R.  169.  350:  81  A.  S.  B.  170. 

8.  Fee  v.  Cowdry,  45  Ark.  410,  55  12.  Barlow  v.  Bell,  1  A.  K.  Marsh- 
Am.  Rep.  560,  (Ky.)  246,  10  Am.  Dec.  731  and  note; 

9.  Note:  81  A.  S.  R.  167.  Frear  v.  Hardenbeigh,  5  Johns.   (N. 
See  infra,  par.  124,  125.  T.)  272,  4  Am.  Dec.  356. 

10.  See  Cotenancy,  vol.  7,  p.  33  et  13.  Beverly  v.  Bnrice,  9  Ga.  440,  54 
seq.  Am.  Dec.  351. 

11.  Fee  V.  Cowdry,  45  Ark.  410,  55       14.  Note:  15  Am.  Dec.  350. 
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tioD  of  a  stractuie  thereon,  that  the  plaintiff  would  succeed  to  the 
title  to  it  in  case  of  recovery,  and  that  it  would  be  valuable  to  him.** 
In  the  absence  of  a  statutory  definition  of  "good  faith"  such  as  is 
found  in  some  states,**  the  authorities  are  not  in  harmony  as  to  what 
constitutes  one  a  bona  fide  possessor  of  land  in  a  sense  that  will  entitle 
him  to  compensation  for  improvementa.  Thus,  according  to  some 
authorities,  good  faith  occupancy,  accompanied  by  color  of  title,  giving 
the  defendant  in  ejectment  the  right  to  recover  compensation  for  im- 
provements in  case  of  the  plaintiff's  recovery,  means  simply  an  honest 
belief  of  the  occupant  in  his  right  or  title,  and  the  fact  that  diligence 
might  have  shown  him  that  he  had  no  title  does  not  necessarily 
negative  good  faith  in  his  occupancy.*'  According  to  other  decisions, 
in  order  to  constitute  one  a  possessor  in  good  faith,  he  must  not  only 
believe  that  he  is  the  true  owner,  and  have  reasonable  grounds  for 

80  beUeving,  but  he  must  be  ignorant  of  the  fact  that  his  title  is  con- 
tested by  one  having  or  claiming  a  better  right,*^  unless  he  has  strong 
grounds  for  thinking  that  the  adverse  claim  is  destitute  of  any  just  or 
legal  foundation."  Under  the  statutes  of  some  states,  however,  it  is 
held  that  the  defendant  in  ejectment  is  entitled  to  the  value  of  improve- 
ments made  by  him,  even  after  notice  of  the  plaintiff's  claim,  on  a  re- 
covery against  him,  where  he  entered  into  possession  qf  the  premises 
under  color  of  title  asserted  in  good  faith;  and  in  order  to  change  the 
nature  of  his  adverse  possession  there  must  not  only  be  a  knowledge 
that  there  is  a  better  title,  but  there  must  be  an  express  or  implied 
yielding  to  such  superior  title.**  By  the  express  terms  of  other  statutes 
a  claimant,  after  a  verdict  against  him  for  the  recovery  of  land,  is 
entitled  to  compensation  for  "all"  improvements  placed  thereon  by 
him,  where  he  supposed,  at  the  time  of  his  purchase,  that  he  had  a 
good  title  in  fee,  not  excluding  those  made  after  subsequent  knowl- 
edge of  title  in  another;  *  and  under  still  other  statutes  a  bona  fide 
occupant,  under  color  of  title  in  fee,  is  entitled  to  an  election  to  be 
paid  the  value  of  his  improvements  as  a  condition  of  the  recovery 
of  the  possession  by  a  successful  claimant,  unless  the  latter  make  it 
appear  that  he  had  no  notice,  actual  or  constructive,  of  the  posses- 
sion of  the  former  in  time  to  disclose  or  assert  his  claim  before  the 

15.  Meier  v.  Portland  Cable  E.  Co..  W.  Va.  562,  27  S.  E.  411,  64  A.  S.  E. 
16   Ore.  500,  19  Pac.  610,  1  LJI.A.  891,  38  L.E.A.  694. 

856.  Notes:  15  Am.  Dec.  351;  9  A.  S.  E. 

16.  Note:  81  A.  S.  E.  170.  805;  81  A.  S.  E.  171. 

17.  Petit  V.  Flint,  etc.,  E.  Co.,  119       19.  Sartain    v.    Hamilton,   12   Tex. 
Mich.  492,  78  N.  W.  554,  75  A.  S.  E.  219,  62  Am.  Dec.  524. 

417;  Cleland  v.  Clark,  123  Mich.  179,       Notes:  9  A.  S.  E.  805;  81  A.  S.  E. 

81  N.  W.  1086,  81  A.  S.  E.  161  and  171. 

note;  Stewart  v.  Matheny,  66  Miss.  21,  20.  Barrett  v.  Stradl,  73  Wis.  385, 

5  So.  387,  14  A.  S.  E.  538.  41  N.  W.  439,  9  A.  S.  E.  795. 

18.  Fee  v.  Cowdiy,  45  Ark.  410,  55  1.  Note:  81  A.  S.  E.  172, 
Am.  Eep.  560 ;  Williamson  v.  Jones,  43 
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improvements  in  question  were  made.*  According  to  some  decisions 
if  by  investigating  the  records  of  his  county  the  occupant  could  ascer- 
tain that  his  title  was  worthless,  and  he  improves  the  realty,  he  can- 
not on  eviction  by  the  true  and  legal  owner  be  regarded  in  the  light 
of  a  bona  fide  possessor,  nor  can  he  recover  compensation  for  hia 
improvements.'  Other  authorities,  however,  hold  that  constructive 
notice  of  title  such  as  is  implied  from  the  registry  of  a  deed  is  not 
in  itself  sufficient  to  preclude  an  occupant  from  compensation  for 
improvements  made  by  him.*  It  has  been  held  that  improvements 
made  after  the  commencement  of  the  action  to  try  the  titie  to  the 
land  are  not,  in  legal  contemplation,  bona  fide,*  much  less  those  made 
after  a  decision  against  the  title  under  which  the  occupant  claims.* 
The  right  to  recover  the -value  of  improvements  depends  upon  the 
good  faith  of  the  occupant  and  not  upon  any  lack  of  diligence  in  the 
owner  in  claiming  his  rights ;  hence,  the  fact  that  while  the  improve- 
ments were  in  progress  the  owner  was  not  in  a  condition  to  assert 
his  title,  will  not  affect  the  defendant's  right  of  recovery.'  If  the 
circumstances  in  an  action  of  ejectment  throw  doubt  upon  the  defend- 
ant's good  faith  in  occupying  the  property  this  is  usually  held  to  be 
a  question  for  the  jury.' 

121.  Necessity  for  Possession  under  Color  or  Claim  of  Title. — 
While  it  is  generally  held  that  in  order  to  entitle  the  occupant  of 
land  to  compensation  for  improvements  made  thereon  his  occupancy 
must  have  been  bona  fide,*  adverse,  and  under  color  or  at  least  claim 
of  title,"  the  title  under  which  the  improvements  are  made  may 
be  wholly  null  without  affecting  the  right  to  compensation  therefor, 
if  the  ■  requisite  bona  fides  exists.**  Thus  one  entering  into  posses- 
sion of  land  under  a  deed  which  is  afterward  adjudged  to  be  void 
and  set  aside  for  want  of  delivery  by  the  grantor  may,  nevertheless, 
be  regarded  as  holding  adversely  by  color  of  titie  founded  on  a  writ- 
ten instrument.*'  Nor  will  the  fact  that  a  deed  to  premises  limits 
their  use  to  a  particular  purpose  prevent  it  from  constituting  color 

2.  Note:  9  A.  S.  R.  805.  10.  Seabory  v.  Doe,  22  Ala.  207,  58 

3.  Note:  9  A.  S.  R.  805.  Am.  Dec.  254  and  note;  Fee  v.  Cowdry, 

4.  Shepherd   v.   Jernigan,  51   Ark.  45  Ark.  410,  55  Am.  Rep.  560;  Nunn 
275,  10  S.  W.  765,  14  A.  S.  R.  50.  v.  Lynch,  89  Aric.  41,  115  S.  W.  926, 

Note :  81  A.  S.  R.  173.  16  Ann.  Gas.  852;  Jones  v.  Merrill,  113 

5.  Gleeson's  Estate,  192  Pa.  St  279,  Mich.  433,  71  N.  W.  838,  67  A.  S.  B. 
43  Atl.  1032,  73  A.  S.  R.  808.  475;  Stewart  v.  Stewart,  90  Wis.  516, 

6.  Note:  15  Am.  Dec.  351.  63  N.  W.  886,  48  A.  S.  B.  949  and 

7.  Fee  v.  Cowdry,  45  Ark.  410,  55  note. 

Am.  Rep.  560.  Note:  81  A.  S.  R.  170, 171,  172. 

Note:  15  Am.  Dec.  351.  11.  Jones  v.  Perry,  10  Yerg.  (Tenn.) 

8.  Jones  v.  Merrill,  113  Mieh.  433,  59,  30  Am.  Dee.  430. 

71  N.  W.  838,  67  A.  S.  R.  475.  Note:  15  Am.  Dec  351. 

Note:  81  A.  S.  R.  170.  12.  Stewart  v.  Stewart,  90  Wis.  516, 

t.  See  supra,  par.  120.  63  N.  W.  886,  48  A.  S.  R.  949. 

950 


Digitized  by 


Google 


9  R.  C.  L.  EJECTMENT  i  121 

of  title  in  ejectment.**  So  also  a  defective  will,  though  inoperative 
as  a  devise,  may  constitute  color  of  title  within  the  meaning  of  the 
betterment  statute.**  But  it  has  been  held  that  a  holding  under  an 
invalid  certificate  of  homestead  entry  is  not  such  an  adverse  holding 
by  color  of  title  as  will  entitle  the  holder  upon  eviction  to  credit  for 
his  improvements;  nor  can  an  evicted  vendee  under  a  defective  title, 
the  nullity  of  which  is  apparent  from  an  inspection  of  the  title  itself, 
be  considered  a  possessor  in  good  faith.**  According  to  some  authori- 
ties, an  occupant  does  not  have  color  of  title,  and  there  is  consequently 
nothing  on  which  to  base  a  claim  for  improvements,  where  he  has 
merely  a  bond  for  a  deed,**  but  on  the  other  hand  it  has  been  held 
that  one  in  possession  of  land  under  agreement  of  purchase,  which 
required  him  to  make  large  expenditures  for  improvements  thereon, 
as  a  condition  upon  which  he  was  to  receive  his  deed,  where  the  title 
proves  to  be  defective,  has  an  equitable  lien  upon  Uie  land  for  the 
v^lue  of  his  improvements.*'  The  title  under  which  the  occupant 
claims  need  not  according  to  some  authorities  be  an  absolute  fee 
simple  title,  nor  one  adverse  to  that  of  the  true  owner,  provided  only 
it  is  such  in  appearance  and  duration  as  to  justify  the  defendant  as 
a  prudent  man  in  making  the  improvements.  Thus  it  has  been 
decided  that  one  holding  under  a  long  lease,  which  he  in  good  faith 
believed  to  be  binding,  was  entitled  to  compensation  for  his  improve- 
ments. So  it  has  been  held  that  improvements  made  by  an  occu- 
pant bona  fide,  under  a  lease  for  one  thousand  five  hundred  years, 
made  by  the  authorities  of  a  city  corporation,  for  the  collection  of  a 
street  assessment,  might  be  set  off  on  a  recovery  by  the  true  owner, 
on  the  ground  of  the  invalidity  of  the  proceedings,  although  the  pos- 
session was  not  adverse,  so  as  to  mature  into  a  title  under  the  statute 
of  limitations.  A  mere  tenant  at  will  is  not  entitled  to  compensa- 
tion for  improvements,**  and  as  a  general  rule  improvements  made 
by  life  tenants  during  the  existence  of  the  life  estate  are  referred 
to  their  interest  in  the  land,  and  for  them  they  will  not  be  entitled 
to  compensation,  but  this  rule  has  been  held  not  to  apply  where  the 
occupant,  though  owning  a  life  estate  at  the  time  of  the  improve- 
ments, held  under  a  deed  for  the  fee  and  supposed  he  owned  the 
fee.*'  It  seems  that  there  must  be  some  claim  of  title  to  the  identical 
land  upon  which  the  improvements  were  put,  and  under  the  "occu- 
pying claimant"  acts  of  several  of  the  states  it  has  been  held  that 
one  who. through  mistake  as  to  the  location  of  the  boundaries  of 

13.  Petit  V.  Flint,  etc.,  R.  Co..  119   56  Am.  Dec.  326. 

Mich.  492,  78  N.  W.  554,  75  A.  S.  R.      Note:  81  A.  S.  R.  171, 

417.  17.  Gibert  v.  Peteler,  38  N.  T.  165, 

14.  Nunn  v.  Lynch,  89  Ark.  41,  115  97  Am.  Dec.  785. 

S,  W.  926,  16  Ann.  Cas.  852".  18.  Note:  15  Am.  Dec.  351. 

15.  Note:  81  A.  S.  R.  171.  19.  Fee  v.  Cowdry,  45  Ark.  410,  65 

16.  KUburn  v.  Ritchie,  2  Cal,  145,   Am.  Rep.  560. 
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land  claimed  by  him  has  placed  improvements  on  land  outside  those 
boundaries  owned  by  another,  is  not  entitled  to  compensation  there- 
for, unless  the  true  owner  has  been  guilty  of  fraud  or  laches  in  not 
notifying  him  to  desist.*" 

122.  Nature  and  Extent  of  Possession  Which  Will  Entitle  to  Com- 
pensation.— ^The  term  "occupancy"  as  used  in  occupying  claimant  acts 
has  been  construed  as  meaning  such  an  occupancy  as  under  the  rules 
of  the  common  law  would  entitle  one  to  acquire  a  title  by  adverse 
possession.  While  it  must  be  actual,  open,  and  peaceable,  it  has 
been  held  that  this  does  not  necessarily  imply  that  the  claimant  shall 
have  actually  lived  and  made  his  home  upon  the  disputed  property.^ 
If  the  land  was  constantly  worked  year  after  year,  if  cropped,  or  if 
shrubs  and  trees  were  planted  and  cared  for  and  such  attention  given 
as  they  required,  or  if  fences  were  built,  the  occupancy  is  actual  rather 
than  constructive,  and  is  such  as  the  statute  contemplates.' 

123.  Right  to  Compensatioa  as  Dependent  on  Nature  of  Imprave- 
ments,  and  When  Made. — The  right  to  compensation  for  improve- 
ments, whether  in  courts  of  law  or  chancery,  and  whether  with  or 
without  the  aid  of  a  statute,  is,  as  has  been  seen,  foimded  upon  the 
equitable  principle  that  one  man  shall  not  appropriate  a  benefit  de- 
rived from  another's  labor  or  expenditure  without  paying  him  for 
it.  Consequently,  however  great  may  have  been  the  expenditures  of 
the  occupant,  if  they  have  not  made  the  premises  more  valuable  to 
the  owner,  the  latter  is  under  no  just  or  equitable  obligation  to  make 
compensation,'  and  to  enable  the  occupant  to  an  allowance  therefor 
the  improvements  must  be  both  permanent  and  beneficial  to  the 
owner.*  The  right  to  compensation  for  improvements  has  been 
held  to  extend  to  all  permanent  improvements  bona  fide  placed  on 
the  property,  either  by  the  defendant  himself  or  other  bona  fide  claim- 
ants under  whom  he  asserts  title ; '  but  since  the  allowance  is  in  the 
nature  of  a  set-oflF,  and  depends  upon  equitable  principles,  it  has  been 
held  that  no  claim  can  be  made  for  improvements  put  upon  the  land 
before  the  plaintiff's  title  accrued,"  and  that  if  a  tenant  has  made 
improvements  on  land,  under  a  contract  with  the  owner,  he  will  not 
be  allowed  for  them  in  an  action  of  ejectment  brought  by  a  devisee, 
but  must  seek  his  compensation  from  the  personal  representatives  of 
the  devisor.' 

20.  Notes:  15  Am.  Deo.  352;  81  A.       Note:  15  Am.  Dec.  352. 
S.  R.  172.  4.  Notes:  15  Am.  Dee.  352;  81  A.  Sv 

1.  Note:  81  A.  S.  R.  170,  R.  178. 

2.  Jones  v.  Merrill,  113  Mich.  433,      5.  Mills  v.  Geer,  111  Ga.  275,  36  S. 
71  N.  W,  838,  67  A.  S.  R,  475.  E.  673,  52  L.R.A.  934. 

S.  Root  V.  McFerrin,  37  Miss.  17,       6.  Note:  15  Am.  Dec.  352. 
75  Am.  Dec.  49 ;  Barrett  v.  Stradl,  73       7.  Van  Alen  v.  Rogers,  1  Johns.  Caa. 
Wis.  385,  41  N.  W.  439,  9  A.  S,  R.  795    (N.  Y.)  281,  1  Am.  Dec  113. 
aad  note. 
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124.  Measure  and  Extent  of  Recovery. — Since,  as  has  been  seen, 
compensation  will  be  allowed  only  for  such  improvements  as  are  per- 
manent and  beneficial,^  the  true  measure  of  a  defendant's  recovery 
for  improvements  is,  not  the  cost  of  making  them,  but  the  enhance- 
ment in  the  value  of  the  land  to  the  true  owner  by  reason  thereof.' 
This  rule  is  sanctioned  by  statute  in  some  of  the  states,  but  prevails 
independently  of  statute."  The  value  of  improvements  to  which  a 
good  faith  occupant  is  entitled  upon  ejectment  is  to  be  determined 
by  the  actual  relative  value  of  the  land  with  or  without  the  improve- 
ments, and  not  by  theb  cost  or  peculiar  value  to  the  occupant,  or  what 
they  may  be  worth  to  th«  plaintiff  for  the  purposes  to  which  he  intends 
to  devote  the  property.**  The  enhanced  value  is  to  be  computed,  not 
at  the*  time  the  improvements  were  erected,  but  at  the  time  of  the 
recovery,  and  no  credit  is  to  be  made  for  ordinary  repairs,  which  only 
maintain  the  value.  Interest  should  not  be  included  in  estimating  the 
value  of  improvements,**  nor  should  a  party  in  possession,  who  is 
allowed  the  value  of  his  improvements,  be  allowed  interest  thereon 
from  the  time  of  filing  the  decree.**  In  the  absence  of  statute,  the 
value  of  improvements  being  allowed  only  as  set-off  against  the  claim 
of  the  owner  for  rent  and  profits,  the  amount  of  the  recovery  for 
such  improvements  is  limited  to  the  value  of  the  rents  and  profits,** 
but  under  many  of  the  statutes  giving  the  right  to  compensation  for 
improvements  the  bona  fide  occupant  is  not  so  limited.*'  These  acts 
embody  the  equitable  principle  that  a  defendant,  holding  possession 
under  color  of  title  in  good  faith,  is  allowed  full  value  for  his  improve- 
ments and  the  plaintiff  full  rent  for  his  land.  In  other  words,  if  the 
value  of  the  improvements  exceeds  the  amount  of  rents  and  profits, 
the  defendant  is  entitled,  in  an  action  brought  to  recover  the  land, 
to  compensation  for  such  excess,  at  least  so  far  as  it  has  enhanced  the 
value  of  the  property.** 

125.  Manner  of  Obtaining  Allowance  of  Compensation — Pleading. — 
Except  where  it  is  otherwise  provided  by  statute,  the  value  of  improve- 
ments can  be  allowed  in  courts  of  law  only  as  a  set-off  against  the 
claim  of  the  owner  for  damages  and  rents  and  profits,*'  and  conse- 
quently unless  mesne  profits  are  claimed  the  value  of  improvements 

8.  See  supra,  par.  123.  125, 15  Am.  Dec.  142. 

9.  Thomas  v.  Malcom,  39  Ga.  328,       13.  Boykin  v.  Ancrom,  28  S.  C.  486, 
99  Am.  Dee.  459;  Cleland  v.  Clark,  123   6  S.  E.  305, 13  A.  S.  R.  698. 

Mich.  179,  81  N.  W.  1086,  81  A.  S.  R.  Note:  81  A.  S.  R.  179. 

161  and  note.  14.  Note:  81  A.  S.  R.  176. 

Note:  81  A.  S.  R.  178.  16.  Mills  v.  Geer,  111  Ga.  275,  36 

10.  Note:  81  A.  S.  R.  178.  S.  E.  673,  52  L.R.A.  934. 

11.  Petit  V.  Flint,  etc.,  R.  Co.,  119  16.  Note:  81  A.  S.  R.  176. 

Mich.  492,  78  N.  W.  554,  75  A.  S.  R,       17.  Notes:  1  Am.  Dec.  116;  15  Am. 
417.  Dec.  352;  6  A.  S.  R.  496. 

12.  Pugh  V.  Bell,  2  T.  B.  Mon.  (Ky.) 
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cannot  be  set  off."  While  under  the  betterment  acts  or  occupying 
claimant  acts^*  of  some  of  the  states  the  method  of  obtaiaing  an 
allowance  of  compensation  for  improvements  is  by  way  of  set-off  in 
the  suit  to  recover  the  land,**  yet  in  others  such  statutes  have  given 
one  who  has  color  of  title,  or  who  in  good  faith  enters  upon  and 
places  lasting  and  permanent  improvements  upon  another's  land, 
believing  it  to  be  his  own,  the  right  to  recover  for  such  improve- 
ments in  a  direct,  affirmative  proceeding  against  the  owner,*  and  a 
judgment  for  the  value  of  the  improvements  is  a  lien  on  the  land, 
possession  of  which  may  be  retained  by  the  occupant  until  he  has 
been  paid  for  his  improvements.*  Under  the  statutes  of  still  other 
states  an  option  is  given  to  an  owner  of  land,  after  a  recovery  in 
ejectment  or  other  action,  either  to  take  the  land  on  paying  for  the 
improvements,  or  to  take  the  amount  of  its  value  in  money  without 
the  improvements.  This  secures  to  the  owner  the  property  in  the 
land,  and  at  the  same  time  protects  the  occupying  claimant  in  hL« 
equitable  claim  to  credit  for  his  improvements,  and  is  constitutional,* 
but  it  has  been  held  that  a  provision  for  a  transfer  of  the  land  to 
the  occupying  claimant  without  the  consent  of  the  owner  would 
plainly  violate  the  constitutional  guaranty  as  to  private  property.* 
It  is  only  where  the  plaintiff  in  ejectment  elects  to  relinquish  the 
land  to  the  occupying  claimant  and  to  recover  its  value,  aside  from 
the  improvements,  that  the  court  is  authorized  to  render  judgment 
that  the  occupying  claimant  shall  take  the  land  and  pay  the  plaintiff 
its  ascertained  value.  An  unsuccessful  occupant  cannot  however  be 
ousted  of  possession  until  there  has  been  an  election  to  receive  the 
value  of  the  property,  or  to  pay  the  value  of  the  improvements,  and 
a  compliance  therewith;  and  if  the  landowner  fails  to  pay,  within 
the  time  prescribed  by  statute,  the  amount  awarded  to  the  occupant 
for  improvements,  the  title  becomes  vested  in  the  occupant.'  That 
the  mode  of  procedure  in  a  federal  court  adopted  by  an  occupying 
claimant  to  enforce  compensation  for  improvenients  placed  by  him 

18.  Note:  15  Am.  Dec.  352.  ing,  173  Mo.  49,  72  S.  W.  689,  96 

19.  See  supra,  par.  119.  A.  S.  R.  479. 

20.  Mills  V.  Geer,  111  Ga.  275,  36      2.  Fee  v.  Cowdry,  45  Ark.  410,  55 
S.  E.  673,  52  L.R.A.  934.  Am.  Rep.  560;  McDonald  v.  Kelson, 

1.  Note:  81  A.  S.  R.  168.  79  Kan.  105,  98  Pac.  772,  28  L.R.A. 

In  Missouri  it  is  held  that  in  case  (N.S.)  1080. 

the  defendant's  possession  and   occu-  3.  Leighton  t.  Young,  52  Fed.  439, 

paney  is  by  claim  of  title  through  the  10  U.  S.  App.  298,  3  C.  C.  A.  176, 38 

plaintiff,  then  the  value  of  the  improve-  L.R.A.  266. 

ments  may  be  considered  in  the  eject-  Note :  81  A.  S.  R.  174. 

ment  suit;  but  if  the  defendant's  occu-  4.  Leighton  v.  Young,  52  Fed.  439,- 

paney  is  nnder  a  stranger  to  the  title  10  U.  S.  App.  298,  3  C.  C.  A.  176,  18 

of  the  plaintiff,  then  his  action   for  L.R.A.  266. 

improvements  must  be  an  independent  5.  Note ;  81  A.  S.  E.  175. 
one,  under  the  statute.    Tice  v.  Flem- 
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on  land  which  has  been  adjudged  to  the  true  owner  does  not  conform 
strictly  to  the  requirements  of  the  state  occupying  claimant  law, 
will  not  defeat  the  action  if  in  the  state  statute  legal  and  equitable 
rights  and  modes  of  proceeding  are  confounded,  since  the  federal 
courts  will  enforce  the  right  but  will  preserve  the  distinction  between 
law  and  equity.  It  has  accordingly  been  held  that  an  injunction 
suit  in  a  federal  court  when  it  has  jurisdiction  against  the  execution 
of  the  writ  of  possession  is  a  proper  remedy  to  enforce  an  occupying 
claimant's  right  to  compensation  for  improvements,  and  it  may  be 
instituted  at  any  time  before  he  is  dispossessed  of  the  premises  after 
they  have  been  adjudged  to  the  true  owner,  where  the  state  statute 
provides  for  the  protection  of  his  rights  by  the  appointment  of 
appraisers  after  such  judgment  to  ascertain  the  value  of  improvements 
and  state  the  amount.*  A  defendant  in  ejectment,  who  desires  to 
set  off  the  value  of  his  improvements  against  the  mesne  profits,  must 
assert  his  right  by  proper  averments  in  his  answer,  or  he  is  precluded 
from  doing  so  at  the  tritl.^  In  such  cases  the  value  of  the  improve- 
ments constitutes  a  counterclaim  or  set-off,  and  in  order  to  make  it 
available  as  a  defense  it  must,  like  any  other  new  matter,  be  pleaded.^ 
126.  Reimbursement  for  Taxes  Paid  by  Occupant. — ^In  some  juris- 
dictions it  is  expressly  provided  by  statute  that  if  any  person,  believ- 
ing himself  to  be  the  owner,  either  in  law  or  equity,  under  color  of 
title,  has  peaceably  improved  or  shall  peaceably  improve  any  land 
which  upon  judicial  investigation  shall  be  decided  to  belong  to  an- 
other, not  only  the  value  of  the  improvement  made  as  aforesaid,  but 
also  the  amount  of  all  taxes  which  may  have  been  paid  on  said  land 
by  such  occupant,  and  those  under  whom  he  claims,  shall  be  paid  by 
the  successful  party  to  the  occupant,  or  the  person  under  whom  or 
from  whom  he  entered  and  holds,  before  the  court  rendering  judg- 
ment in  the  proceeding  shall  cause  possession  to  be  delivered  to 
the  successful  party.®  Under  such  a  statute  in  an  action  of  eject- 
ment the  amount  of  taxes  paid  by  the  defendant  is  properly  credited 
on  the  rents  chargeable  against  him,  since  taxes,  like  necessary  re- 
pairs, go  to  the  reduction  of  the  net  rental  value  of  the  land.** 

6.  Leighton  v.  Young,  52  Fed.  439,       8.  Moss  v.  Shear,  25  Cal.  38,  85  Am. 
10  U.  S.  App.  298,  3  C.  C.  A.  176,  18   Deo.  94. 

L.R.A.  266.  9.  Fee  v.  Cowdry,  45  Ark.  410,  55 

7.  Keane  v.  Cannovan,  21  Cal.  291,  Am.  Rep.  560. 

82  Am.  Dec.  738;  Moss  v.  Shear,  25       10.  Nunn  v.  Lynch,  89  Ark.  41,  IW 
Cal.  38.  85  Am.  Dee.  84.  S.  W.  926,  16  Ann.  Cas.  852.' 
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II.  What  CJonstitutbs  an  Election 
III.  Application  of  Pbinciplbs  to  Pabticulab  Conditions 


I.  Introdactory  and  General  Principles 

1.  Definition  and  Basis  of  Right;  Scope  of  Article 

2.  Effect  of  Statute  Providing  New  Remedy 

3.  Alternative  and  Inconsistent  Remedies 

4.  Alternative  but  Not  Inconsistent  Remedies 

5.  Distinctive  and  Independent  Grounds  of  Aetion 

6.  Effect  of  Election 

n.  What  Constitutes  an  Election 

7.  In  General 

8.  Knowledge  of  Facts 

9.  Mistake  as  to  Remedy 

m.  Application  of  Principles  to  Particnlar  Condition* 

10.  Cases  in  Different  Courts 

11.  Aetion  at  Law  or  Suit  in  Equity 

12.  Actions  on  Contract  Generally 

13.  Right  to  Sue  Either  on  Contract  or  in  Tort 

14.  Conversion  of  Property  and  Other  Remedy 

15.  Attachment  or  Gkimishment  and  Other  Remedy 

16.  B«pIeTiD  and  Other  Remedy 


I.  Intboductoby  and  General  Principles 

1.  Definition  and  Basis  of  Right;  Scope  of  Article. — An  election 
of  remedies  ia  defined  as  the  choosing  between  two  or  more  difiFerent 
and  coexisting  modes  of  procedure  and  relief  allowed  by  law  on  the 
same  state  of  facts.*    On  this  question  the  language  of  the  Scottish' 

1.  McCoy  V.  McCoy,  32  Ind.  App.  v.  Western  Union  Td.  Co.,  144  la.  605, 
38,  69  N.  E.  193,  102  A.  8.  R.  223;  123  N.  W.  371.  138  A.  S.  R.  317, 
Zimmerman  v.  Robinson,  128  la.  72,  24  L.R.A.(N.S.)  i046;  Johnson-Brink- 
102  N.  W.  814,  5  Ann.  Cas.  960;  Wells  man  Commission  Go.  ▼.  Missouri  Pac. 
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law  is  sometunes  used,  that  a  man  shall  not  be  allowed  to  approbate 
and  reprobate.*  If  a  person  has  a  choice  of  remedies  he  may  elect;  * 
but  there  can  be  no  election  between  causes  of  action,  unless  two 
causes  of  action  exist  and  they  are  inconsistent  And  so  where  a 
suit  is  on  an  alleged  cause  of  action  that  does  not  in  fact  exist,  there 
cannot  be,  as  to  such,  an  election  of  remedies.^  The  basis  for  the 
application  of  the  doctrine  is  in  the  proposition  that  where  there 
is,  by  law  or  by  contract,  a  choice  between  two  remedies,  which  pro- 
ceed upon  opposite  and  irreconcilable  claims  of  right,  the  one  taken 
must  exclude  and  bar  the  prosecution  of  the  other  • — ^the  same  prin- 
ciple being  applicable  also  to  a  choice  of  defenses,*  The  doctrine 
of  election  of  remedies  is,  therefore,  generally  regarded  as  being  an 
application  of  the  law  of  estoppel,  upon  the  theory  that  a  party  can- 
not, in  the  assertion  or  prosecution  of  his  rights,  occupy  inconsistent 
positions.'  This  article  deals  with  the  general  principles  of  election 
of  remedies  as  so  understood ;  as  to  what  constitutes  such  an  election ; 
and  the  apjiUcation  of  the  principles  discussed  to  particular  condi- 
tions, as,  for  example,  where  a  choice  lies  as  between  remedies  at 
law  or  those  in  equity;  where  suits  may  be  brought  either  on  con- 
tract or  in  tort;  and  where  such  provisional  remedies  as  attachment 
or  actions  such  as  replevin  are  availed  of.  Matters  relating  to  the 
choice  between  inconsistent  rights  and  claims  are  excluded.  These 
would  naturally  fall  under  titles  relating  to  the  particular  substantive 
right  involved.*  The  subject  of  election  between  counts  in  plead- 
ing is  also  referred  to  another  part  of  this  work  for  treatment.* 

2.  Effect  of  Statute  Providing  New  Remedy. — Where  a  new  right 
or  cause  of  action  is  created  by  statute,  and  the  provision  for  liability 
under  such  statute  is  coupled  with  a  provision  for  a  separate  and 
adequate  remedy,  the  injured  party  is  confined  to  the  statutory  rem- 
edy so  prescribed,*"    But  where  a  new  remedy  is  provided  by  statute 

R.  Co.,  126  Mo.  344,  28  S.  W.  870,  47  Co.,  123  Minn,  17, 142  N.  W.  930, 1136, 

A.  S.  R.  675,  26  L.R.A.  840;  Fuller-  LJl.A.  1915B  1179. 

Warren  Co.  v.  Harter,  110  Wis.  80,  See  also  infra,  par.  9. 

86  N.  W.  698,  84  A.  S.  R.  867,  53  5.  MiUs  v.  Parkhurst,  126  N.  T,  89, 

L.R.A.  603;  GaU  v,  GaU,  126  Wis.  390,  26  N.  E.  1041,  13  LJl.A.  472. 

105  N.  W,  953,  5  L.R.A.(N.S.)  603.  See  also  infra,  par.  6,  as  to  effect 

Note:  13  L.R.A.  472.  of  election. 

2.  American  Process  Co.  t.  Florida  6.  Davis  v.  Schmidt,  126  Wis.  461, 
White  Pressed  Brick  Co.,  56  Fla.  116,  106  N.  W.  119, 110  A.  S.  R.  938. 

47  So.  942, 16  Ann.  Cas.  1054;  Capital  7.  Note:  13  L.R.A.  91. 

City  Bank  v.  Hilson,  64  Fla.  206,  60  See  generally,  Estoppel. 

So."  189,  Ann.  Cas,  1914B  1211,  8.  See  Contbacts,  voL  6,  p.  932  et 

3.  Gregory  Co.  v.  Cale,  115  Minn,  seq.,  as  to  election  to  rescind;  Iksub- 
508,  133  N.  W.  75,  37  L.R>A,(N.S.)  ancb;  Principal  and  Aobnt;  Sales, 
156;  Finch  v.  Park,  12  S.  D.  63,  80  etc. 

N.  W.  155, 76  A.  S,  R,  588.  9.  See  Pleading. 

Note:  84  A.  S.  R.  937.  10,  See  Actions,  vol.  1,  p.  323. 

4.  Virtue  v.  Creamery  Package  Mf(f. 
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for  an  existing  right,  and  it  neither  denies  an  existing  remedy  not 
is  incompatible  with  its  continued  existence,  the  new  remedy  is  re- 
garded as  cumulative,  and  the  person  seeking  redress  may  adopt  and 
pursue  either  remedy  at  his  option.*^ 

3.  Alternative  and  Inconsistent  Remedies. — The  doctrine  of  elec- 
tion of  remedies  applies  only  where  there  are  two  or  more  remedies, 
all  of  which  exist  at  the  time  of  election,  and  which  are  alternative 
and  inconsistent  with  each  other,  and  not  cumulative,  so  that,  after 
the  proper  choice  of  one,  the  other  or  others  are  no  longer  available.** 
This  is  upon  the  theory  that,  of  several  inconsistent  remedies,  the 
pursuit  of  one  necessarily  involves  or  implies  the  negation  of  the 
others.**  Whether  coexistent  remedies  are  inconsistent  is  to  be  deter- 
mined by  a  consideration  of  the  relation  of  the  parties  with  reference 
to  the  right  sought  to  be  enforced  as  asserted  in  the  pleadings.** 

4.  Alternative  but  Not  Inconsistent  Remedies. — Another  class  of 
cases  exists  where  there  is  but  one  cause  of  action  but  in  which  differ- 
ent or  alternative  remedies  may  be  pursued.  It  is  permissible  to 
follow  these  remedies  or  reliefs  independently,  even  in  some  cases 

11.  Narramore  v.  Cleveland,  etc.,  R.  L.R.A.(N.S.)  144;  Murphy  v.  Hatch- 
Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  inson,  93  Miss.  643,  48  So.  178,  17 
L.R.A.  68;  Southern  R.  Co.  v.  Moore,  Ann.  Cas.  611,  21  L.R.A.{N.S.)  785; 
133  Ga.  806,  67  S.  E.  85,  26  L.B.A.  Fowler  v.  Bowery  Sav.  Bank,  11 :  N. 
(N.S.)  851;  Chicago,  etc.,  Coal  R.  Co.  T.  450,  21  N.  E.  172,  10  A.  S.  R.  479, 
V.  Hall,  135  Ind.  91,  34  N.  E.  704,  23  4  L.R.A.  145  and  note;  Conrow  v. 
L.R.A.  231;  SuUivan  v.  Minneapolis,  little,  115  N.  T.  387,  22  N.  E.  346,  5 
etc.,  R.  Co.,  121  Minn.  488, 142  N.  W.  L.R.A.  693  and  note;  Henry  v.  Her- 
3,  45  L.R.A.(N.S.)  612;  Hickman  v.  rington,  193  N.  T.  218,  86  N.  E.  29, 
Kansas  City,  120  Mo.  110,  25  S.  W.  20  L.R.A.(N.S.)  249;  Crook  v.  First 
225,  41  A.  S.  R.  684,  23  L.R.A.  658;  Nat.  Bank  of  Baraboo,  83  Wis.  31,  52 
State  V.  Cosgrave,  85  Neb.  187,  122  N.  W.  1131,  35  A.  S.  R.  17  and  note; 
N.  W.  885,  26  L.R.A.(N.S.)  207;  Bill-  RoweU  v.  Smith,  123  Wis.  510,  102  N. 
myer  Lumber  Co.  v.  Merchants'  Coal  W.  1,  3  Ann.  Cas.  773;  Gall  v.  Gall, 
Co.,  66  W.  Va.  696,  66  S.  E.  1073.  26  126  Wis.  390, 105  N.  W.  953,  5  L.R.A. 
L.R.A.(N.S.)  1101;  Atkinson  v.  Vir-  (N.S.)  603. 

ginia  Oil,  etc.,  Co.,  72  W.  Va.  707,  79  Notes:  69  A.  S.  R.  89;  6  Ann.  Cas. 

S.  E.  647,  48  LJl.A.(N.S.)  167.  212.    See  infra,  par.  4,  as  to  doctrine 

Note:  13  L.R.A.  91.     See  also  Ac-  not  applicable  where  tJtemative  rem- 

TiONS,  vol.  1,  pp.  323,  324.  edies  are  not  inconsistent. 

12.  Wood  V.  Claiborne,  82  Ark.  514,  13.  Kearney  MUling,  etc.,  Co.  v. 
102  S.  W.  219, 118  A.  S.  R.  89;  Ameri-  Union  Pac.  R.  Co.,  97  la.  719,  66  N. 
can  Process  Co.  v.  Florida  White  W.  1059,  59  A.  S.  R.  434;  Zimmer- 
Pressed  Brick  Co.,  56  Fla.  116,  47  So.  man  v.  Robinson,  128  la.  72,  102  N. 
942,  16  Ann.  Cas.  1054;  Capital  City  W.  814,  5  Ann.  Cas.  960, 

Bank  v.  Hilson,  64  Fla.  206,  60  So.  Note:  66  A.  S.  R.  612. 
189,  Ann.  Cas.  1914B  1211 ;  McCoy  v.  14.  American  Process  Co.  v.  Florida 
McCoy,  32  Ind.  App.  38,  69  N.  E.  193,  White  Pressed  Brick  Co.,  56  Fla.  116, 
102  A.  S.  R.  223;  Keedy  v.  Long,  71  47  So.  942,  16  Ann.  Cas.  1054;  Cap- 
Md.  385,  18  Atl.  704,  5  L.R.A.  759;  ital  City  Bank  v.  Hilson,  64  Fla.  206, 
Bolton  Mines  Co.  v.  Stokes,  82  Md.  50,  60  So.  189.  Ann.  Caa.  1914B  1211 ; 
33  Atl.  491,  31  L.R.A.  789;  Frisch  v.  Rowell  v.  Smith,  123  Wis.  510,  102 
Wells,  200  Mass.  429,  86  N.  E.  775,  23   N.  W.  1,  3  Ann.  Cas.  773. 
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to  judgment,  although  but  one  satisfaction  can  be  had."  Thus,  a 
creditor  whose  claim  is  secured  by  two  written  obligations  falling 
due  simultaneously  has  a  right  to  proceed  at  once  thereafter  upon 
either  or  both  of  them  to  enforce  payment  of  the  amount  due ;  *• 
and  so  a  subcontractor  may  institute  a  proceeding  to  enforce  his 
mechanic's  lien  against  the  property  simultaneously  with  an  action 
against  the  contractor  for  the  amount  due  him,  in  which  he  attaches 
funds  due  the  contractor  from  the  property  owner.*' 

5.  Distinctive  and  Independent  Grounds  of  Action. — ^A  class  of  cases 
is  to  be  distinguished  -from  those  which  are  subject  to  the  doctrine 
of  election  of  remedies.  It  may  be  that  the  same  transaction  will 
give  rise  to  distinct  and  independent  grounds  of  action  which  may 
be  concurrently  or  consecutively  pursued  to  satisfaction.*'  Accord- 
ingly, a  recovery  in  an  action  for  the  hire  of  personal  property  is  no 
bar  to  another  action  seeking  to  obtain  damages  for  injuries  done 
to  the  property  while  in  the  hands  of  the  bailee.  And  so  an  action 
on  a  contract  induced  by  fraud  is  not  inconsistent  with  an  action 
for  damages  for  the  deceit;  nor  is  an  action  to  recover  damages  for 
breach  of  an  agreement  with  a  firm,  induced  by  the  fraud  of  one 
of  the  partners,  a  defense  to  an  action  against  the  individual  mem- 
ber for  the  fraud.**  Likewise,  remedies  are  concurrent  and  may  both 
be  pursued  under  statutes,  one  of  which  gives  an  administrator  the 
right  to  recover  for  the  benefit  of  the  estate  damages  suffered  in  his 
lifetime  by  a  person  who  dies  from  an  injury,  while  the  other  gives 

15.  Thomas  v.  Sugarman,  218  U.  S.  Co.  v.  Peters,  72  Mias.  1058,  18  So. 

129,  30  S.  Ct.  650,  54  U.  S.  (L.  ed.)  497.  30  L.R.A.  829;  Walden  Nat.  Bank 

967,  29  L.R.A.(N.S.)  250;  Taloott  v.  v.  Birch,  130  N.  Y.  221,  29  N.  E.  127, 

Friend,  179  Fed.  676,  103  C.  C.  A.  14  L.R:A.  211;  Standard  Sewing  Mach. 

80,   43   L.R.A.(N.S.)    649;    Pierce   v.  Co.  v.  Owings,  140  N.  C.  503,  53  S. 

Merrill,  128  Gal.  464,  61  Pac.  64,  79  E.  345,  6  Ann.  Cas.  211  and  note,  8 

A.  S.  R.  56 ;  Ward  V,  Connecticut  Pipe  L.R.A.(N.S.)    582;   Rowell  v.   Smith, 

Mfg.  Co.,  71  Conn.  345,  41  Atl.  1057,  123  Wis.  510,  102  N.  W.  1,  3  Ann. 

71    A.    S.    R.    207,   42   L.R.A.    706;  Cas.  773. 

American  Process  Co.  v.  Florida  White  Notes:  1  A.  S.  R.  626;  10  A.  S.  R. 

Pressed  Brick  Co.,  56  Fla.  116,  47  So.  487;  13  L.R.A.  472;  34  L.R.A.(N.S.) 

942,  16  Ann.  Cas.  1054;  Union  Cent  309. 

L.  Ins.  Co.  V.  Schidler,  130  Ind.  214,  16.  Pierce  v.  Merrill,  128  Cal.  464, 

29  N.  E.  1071,  15  L.R.A.  89;  Easton  61  Pac.  64,  79  A.  S.  R.  56. 

V.  SomerVille,  111  la.  164,  82  N.  W.  Note:  10  A.  S.  R.  487. 

475,  82  A.  S.  R.  502;  Pedley  v.  Free-  17.  Hunt  v.  Dariing,  26  R.  I.  480, 

men,  132  la.  356,  109  N.  W.  890,  119  59   AU.   398,   3   Ann.    Cas.   1098,   69 

A.  S.  R.  557;  Pomeroy  v.  JEtna  Ins.  L.R.A.  497.     See  generally  Mbchak- 

Co.,  86  Kan.  214,  120  Pac.  344,  Ann.  JOS'  Libns. 

Cas.  1913C  170,  38  LR.A.(N.S.)  142;  18.  Union  Cent.  L  Ins.  Co.  v.  Schid- 

Linville  V.  Hadden,  88  Md.  594,  41  ler,  130  Ind.  214,  29  N.  E.  1071,  15 

Atl.  1097,  43  L.R.A.  222;  Bowes  v.  LR.A.  89;  Gall  v.  GaU,  126  Wia.  390, 

Boston,  155  Mass.  344,  29  N.  E.  633,  105  N.  W.  953,  5  LJIA.(N.S.)   603. 

15  L.R.A.  365;  Gregory  Co.  t.  Cale,  Note:  8  L.R.A.  216. 

U5   Minn.  508,  133   N.   W.  75,  37  19.  Note:  10  A.  S.  R.  487. 
LJtA.{N.S.)  156;  Union  Mortg.,  etc., 
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the  right  to  recover  damages  for  the  benefit  of  the  widow  and  children 
or  of  the  next  of  kin  of  the  deceased,  both  recoveries  being  estimated 
upon  different  theories.*" 

6.  Effect  of  Election. — ^When  an  election  of  a  remedy  has  been 
made  under  circumstances  which  would  constitute  an  estoppel  in  pais 
or  an  estoppel  by  record,  the  party  cannot  abandon  that  remedy 
and  proceed  under  the  other.*  Under  the  rule  that  the  first  pro- 
nounced act  of  election  or  suit  constitutes  an  election  of  the  remedy, 
and  that  this  is  a  defense  to  the  prosecution  of  a  second  inconsistent 
smt  or  remedy,  it  cannot  be  pleaded  as  a  bar  to  the  -first  that  a  sec- 
ond suit  has  been  instituted  and  pursued  to  a  judgment,  when  such 
judgment  has  not  been  executed  or  enforced.*  And  so  when  three 
actions  have  been  commenced  on  the  same  cause  of  action,  the  first 
for  breach  of  contract,  which  action  was  dismissed,  and  the  second 
varied  from  the  first  in  the  relief  prayed  for,  this  action  also  having 
been  dismissed,  the  election  of  remedy  was  made  in  the  first  action, 
and  the  second  action  cannot  be  pleaded  in  bar  of  a' thinf  action  in 
which  substantially  the  same  facts  are  alleged  as  grounds  for  relief 
and  the  same  prayer  made  as  in  the  fiist  action." 

II.  What  Constitutes  an  Elbxjtion 

7.  In  General. — An  election  of  a  remedy  which  has  the  efiFect  of 
an  estoppel  in  pais  or  an  estoppel  by  record,  in  that  class  of  cases  in 
which  the  remedies  are  really  inconsistent,  is  generally  considered 
made  when  an  action  has  been  commenced  on  one  of  such  remedies.* 

20.  See  Death,  vol.  8,  p.  732,  Pereival,  61  Me.  391,  14  Am.  Rep. 

1.  Bemhard  T.  Idaho  Bank,  etc.,  Co.,  565;  Bradley  v.  Brigham,  149  Mass. 

21  Idaho  598,  123  Pac.  481,  Ann.  Cas.  141,   21   N.   E.   301,   3   L.R.A.   507; 

1913E  120;  Kearney  Milling,  etc.,  Co.  Nanson  v.  Jacob,  93  Mo.  331,  6  S.  W. 

V.  Union  Pac.  R.  Co.,  97  la.  719,  66  246,  3  A.  S.  R.  531;  Fowler  v.  Bowery 

N.  W.  1059,  59  A.  S.  R.  434;  Bradley  Sav.  Bank,  113  N.  Y.  450,  21  N.  E. 

V.  Brigham,  149  Mass.  141,  21  N.  E.  172,  10  A.  S.  R.  479,  4  L.R.A.  145 

301,  3  L.R.A.  507;  Johnson-Brinkman  and  note;  Terry  v.  Munger,  121  N.  Y. 

Commission   Co.  v.  Missouri  Pae.  R.  161,  24  N.  E.  272,  18  A.  S.  R.  803, 

Co.,  126  Mo.  344,  28  S.  W.  870,  47  8  L.R.A.  216  and  note;  Henry  v.  Her- 

A.  S.  R.  675,  26  L.R.A.  840.  rington,  193  N.  Y.  218,  86  N.  E.  29, 

Notes:  10  A.  S.  R.  487;  66  A,  S.  20  L.RA.(N.S.)  249;  Field  v.  Great 

R.  612;  8  L.R.A.  216.    See  infra,  par.  Western  Elevator  Co.,  6  N.  D.  424,  71 

7  et  seq.,  as  to  what  constitutes  an  n.  W.  135,  66  A.  S.  R.  611  and  note; 

election.  o.    u  n  t    t  ^^^^  ^-  Howard,  51  Ohio  St.  57,  36 

Mc'cSfcoref  Si  Vm-sJ:  ^8^  '^  «  -^  I-  \».  22  "-A- 

3.  Note:  Ann.  Cas.  1913D  1199.  ^-  S.  R.  17;  Fuller-Warren  Co.  v. 

4.  Kearney  MiUing,  etc.,  Co.  v.  Barter,  110  Wis.  80,  85  N.  W.  698,  84 
Union  Pac.  R.  Co.,  97  la.  719,  66  N.  A.  S.  R.  867,  53  L.RA.  603;  Clausen 
W.  1059,  59  A.  S.  R.  434;  Ware  v.  v.  Head,  110  Wis.  405,  85  N.  W.  1028, 
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Some  courts  go  so  far  as  to  say  that  in  such  cases  the  choice  of  a 
remedy  once  made  cannot  be  withdrawn  or  reconsidered  though  no 
advantage  has  been  gained  nor  injury  done  by  the  choice,  and  no 
injury  would  be  done  by  setting  the  choice  aside.*  But  the  more 
reasonable  rule  is  that  the  mere  bringing  of  an  action  which  has 
been  dismissed  before  judgment,  and  in  which  no  element  of  estop- 
pel in  pais  has  arisen,  that  is,  where  no  advantage  has  been  gained 
or  no  detriment  has  been  occasioned,  is  not  an  election*  Where  the 
remedies  are  inconsistent,  the  failure  to  secure  satisfaction  by  means 
of  the  remedy  adopted  does  not,  it  has  been  held,  take  the  case  out 
of  the  doctrine  of  election.'  In  this  class  of  cases  it  has  been  pointed 
out  that  while  the  commencement  of  a  suit  for  damages  resulting  from 
fraud  amounts  to  the  ratification  of  the  contract  and  precludes  the 
plaintiff  from  the  remedy  of  rescission,  yet  the  first  commencement 
of  a  suit  for  rescission  does  not  involve  the  repudiation  of  the  remedy 
of  a  suit  for  damages  for  the  fraud,  since  the  abandonment  of  the 
suit  for  rescission  involves,  it  has  been  said,  the  affirmation  of  the 
contract.*  As  applying  this  doctrine  to  the  choice  of  appellate  courts, 
the  rule  is  that  where  one  has  a  right  to  appeal  -to  either  of  two 
courts,  by  an  appeal  to  one  of  them  he  irrevocably  elects  to  pursue 
his  remedy  there,  and  cannot  afterward  appeal  to  the  other.'  In 
that  class  of  cases  in  w^ich  the  remedies  are  not  inconsistent  but^  are 
alternative  and  concurrent,  there  is  no  election  until  one  of  themhas 
been  prosecuted  to  judgment,  unless  the  plaintiff  has  gained  an  advan- 
tage or  the  defendant  has  suffered  a  disadvantage.  In  some  of  the 
cases  in  this  class  it  has  been  determined  that  there  is  no  estoppel 
until  satisfaction  has  been  obtained.** 

84  A.  S.  R.  933  and  note;  Gall  v.  GaU,  S.  W.  870,  47  A  S.  B.  675,  26  L.R.A. 

126  Wis.  390, 105  N.  W.  953,  5  L.R.A.  840. 

(N.S.)  603.  Notes:  10  A.  S.  R.  487;  18  L,R.A. 

Notes:  1  A,  S.  R.  626;  10  A.  S.  R.  91;  34  L.R.A.(N,S.)   309. 

487;  38  A.  S.  R.  626;  42  A.  S.  R.  7.  Fowler  v.  Bowery  Sav.  Bank,  113 

321;  47  A.  S.  R.  683;  110  A.  S.  R.  N.  T.  450,  21  N.  E.  172,  10  A,  S.  R. 

946;   114  A.   S,  R.   457;   13  L.B.A.  479,  4  L.R.A.  145  and  note. 

91;  34  L.R.A.(N.S.)  309.  Note:  10  A.  S.  R.  487. 

5.  Capital  City  Bank  v.  Hilson,  64  8.  Cohoon  v.  Fisher,  146  Ind.  583, 
Fla.  206,  60  So.  189,  Ann.  Cas.  1914B  44  N.  E.  664,  45  N.  E.  787,  36  L.R.A. 
1211;  Seeley  v.  Seeley-Howe-Le  Van  193. 

Co.,  130  la.  626,  105  N.  W.  380,  114       9.  Field  v.  Great  Western  •  Elevator 
A.  S.  R.  452;  Terry  v.  Munger,  121   Co.,  6  N.  D.  424,  71  N.  W.  135,  66  A. 
N.  Y.  161,  24  N.  E.  272,  18  A.  S.  R.   S.  R.  611. 
803,  8  L.R.A.  216.  10.  Wood  v.  Claiborne,  82  Ark.  514, 

6.  Standard  Oil  Co.  v.  Hawkins,  74  102  S.  W.  219, 118  A.  8.  R.  89;  Amer- 
Fed.  395,  46  U.  S.  App.  115,  20  C.  ican  Process  Co.  v.  Florida  White 
C.  A.  468,  33  L.R.A.  739;  Register  v.  Pressed  Brick  Co.,  56  Fla.  116,  47 
Cannichael,  169  Ala.  588,  53  So.  799,  So.  942,  16  Ann.  Cas.  1054;  Bemhard 
34  L.R.A.(N.S.)  309  and  note;  John-  v.  Idaho  Bank,  etc.,  Co.,  21  Idaho  598, 
son-Brinkman  Commission  Co.  v.  Mis-  123  Pac.  481,  Ann.  Cas.  1913E  120; 
aonri  Pac.  R.   Cq^  126  Mo.  344,  28  Welb  ▼.  Western  Union  TeL  Co.,  144 
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a  8,  9  ELECTION  OF  REMEDIES  9  B.  C.  L. 

8.  Knowledge  of  Facts. — A  qualification  is  recognized  by  many 
of  the  cases,  to  the  effect  that  before  a  party  can  be  said  to  be  estopped 
by  an  election,  he  must  have  had  knowledge  or  means  of  knowledge 
of  such  facts  as  would  disclose  his  right  to  elect  as  between  two  or 
more  remedies;  and  so  if  in  attempting  and  designing  to  make  an 
election,  one  does  an  act  or  commences  an  action  in  ignorance  of 
substantial  facts  which  proffer  an  alternate  remedy,  and  the  knowledge 
of  which  is  essential  to  an  intelligent  choice  of  procedure,  he  may, 
when  informed,  adopt  a  different  remedy.^^  The  doctrine  that  intent 
to  make  a  choice  between  inconsistent  remedies  is  essential  to  a  choice 
applies. only  where  action  in  the  first  instance  was  taken  in  ignorance 
of  the  facts.** 

9.  Mistake  as  to  Remedy. — The  principles  governing  election  of 
remedies  are  necessarily  based  upon  the  supposition  that  two  or  more 
remedies  exist.  If  in  fact  or  in  law  only  one  remedy  exists,  there 
can  be  no  election  by  the  pursuit  of  another  and  mistaken  remedy. 
It  is  a  well-establisheid  rule  that  the  choice  of  a  fancied  remedy  that 
never  existed  and  the  futile  pursuit  of  it,  either  because  the  facts  turn 
out  to  be  different  from  what  the  plaintiff  supposed  them  to  be,  or 
the  law  applicable  to  the  facts  is  found  to  be  other  than  supposed, 
though  the  first  action  proceeds  to  judgment,  does  not  preclude  the 
plaintiff  from  thereafter  invoking  the  proper  remedy.*'    And  likewise 

la.  605,  123  N.  W.  371,  138  A.  8.  R.  Dickson,  98  Minn.  369,  107  N.  W. 
317,  24  L.R.A.(N.S.)  1045:  Bolton  958,,8  Ann.  Cas.  1024,  6  L.R.A(N.S.) 
Mines  Co.  v.  Stokes,  82  Md.  50,  33  729;  Lamb  v.  Rooney,  72  Neb.  322, 
Ati.  491,  31  L.R.A.  789;  Mills  v.  Park-  100  N.  W.  410,  117  A.  S.  R.  795  and 
hurst,  126  N.  Y.  89,  26  N.  E.  1041,  note;  Conrow  v,  LitUe,  115  N.  Y.  387, 

13  L.R.A.  472;  Walden  Nat.  Bank  v.  22  N.  E.  346,  5  L.RA.  693  and  note; 
Birch,  130  N.  Y.  221,  29  N.  E.  127,   Terry  .v.  Monger,  121  N.  Y.  161,  24 

14  L.R.A.  211;  Davenport  v.  Gannon,  N.  E.  272,  18  A.  S.  R.  803,  8  L.R.A. 
123  N.  C.  362,  31  S.  E.  858,  68  A.   216;  Davis  v.  Schmidt,  126  Wis.  461, 
S.  R.  827;  RoweU  v.  Smith,  123  Wis.  106  N.  W.  119,  110  A.  S.  B.  938. 
510,  102  N.  W.  1,  3  Ann.  Cas.  773.       Notes:  1  A.  S.  R.  626;  10  A.  S.  R. 

Notes:  10  A.  S.  R.  487;  59  A.  S.  487;  66  A.  S.  R.  612;  84  A.  S.  R. 
R.  444;  4  L.R.A.  145;  5  L.R.A.  693;  937;  4  L.R.A.  145;  8  L.R.A.  216;  13 
8  L.R.A.  2]6;  34  L.RA.(N.S.)  309.      L.R.A.  91;  34  L.R.A.(N.S.)  309. 

11.  Water,  etc.,  Co.  v.  Hutchinson,  12.  Wilmore  v.  Mintu,  42  Colo.  328, 
160  Fed.  41,  90  C.  C.  A.  547, 19  L.R.A.  95  Pac.  536,  20  L.R.A.(N.S.)  259; 
(N.S.)  219;  American  Process  Co.  v.  Clausen  v.  Head,  110  Wis.  405,  85 
Florida  White  Pressed  Brick  Co.,  56  N.  W.  1028,  84  A.  S.  R.  933. 
Fla.  116,  47  So.  942,  16  Ann.  Cas.  18.  Water,  etc.,  Co.  v.  Hutchinson, 
1054;  Capital  City  Bank  v.  Hilson,  160  Fed.  41,  90  C.  C.  A.  547, 19  L.R.A. 
64  Fla.  206,  60  S.  W.  189,  Ann.  Cas.  (N.S.)  219;  Harrill  v.  Davis,  168  Fed. 
1914B  1211;  Kearney  MiUing,  etc.,  Co.  187,  94  C.  C.  A.  47,  22  L.R.A.(N.S.) 
T.  Union  Pac.  R.  Co.,  97  la.  719,  66  1153;  Agar  v.  Winslow,  123  Cal.  587, 
N.  W.  1059,  59  A.  S.  R.  434;  Zimmer-  56  Pac  422,  69  A.  S.  R.  84  and  note; 
man  v.  Robinson,  128  la.  72,  102  N.  American  Process  Co.  v.  Florida  White 
W.  814,  5  Ann.  Cas.  960;  Moline  Plow  Pressed  Brick  Co.,  56  Fla.  116,  47 
Co.  v.  Rodgers,  53  Kan.  743,  37  Pac.  So.  942,  16  Ann.  Cas.  1054;  Capital 
111,  42  A.  S.  R.  317;  lindquist  v.   City  Bank  v.  Hilson,  64  Fla.  206,  60 
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a  mere  mistake  in  selecting  a  wrong  party  does  not  preclude  a  party 
from  asserting  liability  against  the  person  liable  when  he  is  discov- 
ered.** Even  where  a  party  has  pursued  a  remedy  which  would  have 
entitled  him  to  some  relief,  and  later  has  discovered  facts  which  dis- 
close, a  better  remedy,  he  may  follow  the  better  remedy  if  no  such 
conditions  of  injury  amounting  to  an  estoppel  have  resulted  to  the 
other  party.**  Following  the  principle  stated  it  has  been  held  that 
a  defendant  cannot  defend  in  an  action  for  unlawful  detainer  on  the 
theory  that  the  plaintiff,  in  beginning  a  suit  in  ejectment,  exercised 
his  right  of  election  between  two  remedies,  unless  it  be  made  to  appear 
that  both  these  remedies  were  open  to  the  plaintiff.**  In  determin- 
ing that  there  is  no  election  where  a  mistaken  remedy  is  resorted  to, 
it  is  not  material  that  it  should  be  found  the  claim  first  asserted  was 
in  good  faith.**  It  has  been  suggested,  however,  that  if  the  second 
remedy  invoked  is  in  equity,  and  the  defendant  would  be  seriously 
prejudiced  by  the  plaintiff's  mistake  if  be  were  permitted  to  pro- 
ceed the  second  time,  the  court  might  apply  principles .  of  estoppel 
in  pais  if  deemed  necessary  to  prevent  injustice.**  It  has  been  held 
that  the  persistence  of  a  party  in  an  erroneous  course  of  procedure 
after  his  true  remedy  has  been  disclosed  to  him  may  constitute  a  bind- 
ing election.** 

ni.  Application  of  Prijtcipi-es  to  Pabticulab  Conditions 

10.  Cases  in  Different  Courts. — When  suits  are  pending  in  differ- 
ent states  upon  the  same  cause  of  action,  the  plaintiff  must  elect  in 
which  state  he  will  proceed  to  final  judgment,**  and  a  judgment  in 

So.  189,  Ann.  Cas.  1914B  1211;  Me-  102  N.  W.  1,  3  Ann.  Gas.  773;  Davis 

Coy  V.  McCoy,  32  Ind.  App.  38,  69  v.  Schmidt,  126  Wis.  461,  106  N.  W. 

N.  E.  193,  102  A.  S.  R.  223;  Zimmer-  119,  110  A.  S.  R.  938  and  note, 

man  v.  Robinson,  128  la.  72,  102  N.  Notes:  10  A.  S.  R.  487;  35  A.  S, 

W.  814,  5  Ann.  Cas.  960  and  note;  R.  26;  4  L.R.A.  145. 

Wells  V.  Western  Union  Tel.  Co.,  144  14.  Note:  8  L.R.A.{N.S.)  144. 

la.  605,  123  N.  W.  371,  138  A.  S.  R.  16.  Standard   OU   Co.  v.   Hawkins, 

317,  24  L.R.A.(N.S.)   1045;  Clark  v.  74  Fed.  395,  46  U.  S.  App.  115,  20 

Heath,  101  Me.  630,  64  Atl.  913,  8  C.  C.  A.  468,  33  L.R.A.  739;  Matbeson 

L.R.A. (N.S.)    144   and   nqte;   Bolton  v.  Matheson,  139  la.  511,  117  N.  W. 

Mines  Co.  v.  Stokes,  82  Md.  50,  33  755,  18  L.R.A. (N.S.)  1167. 

Atl.  491,  31  L.R.A.  789;  Murphy  v.  16.  Agar  v.  Winslow,  123  Cal.  587, 

Hutchinson,  93  Miss.  643,  48  So.  178,  56  Pac.  422,  69  A.  S.  R.  84  and  note. 

17  Ann.   Cas.   611,  21   L.R.A. (N.S.)  17.  Aflher  v.  Pcgg,  146  la.  541,  123 

785;    Johnson-Brinkman    Commission  N.  W.  739,  30  L.R.A. (N.S.)  890. 

Co.  V.  Central  Bank,  116  Mo.  558,  22  18.  Rowell  v.  Smith,  123  \Yis.  510, 

S.  W.  813,  38  A.  S.  R.  615;  Powell  102  N.  W.  1,  3  Ann.  Cas.  773. 

V.  Dayton,  etc.,  R.  Co.,  16  Ore.  33,  16  19.  Note:  8  L.R.A.(N.S.)  144. 

Pac.  863,  8  A.  S.  R.  261 ;  Fuller- War-  20.  Bank     of    North    America    v. 

ren  Co.  v.  Barter,  110  Wis.  80,  85  N.  Wheeler,  28  Cwm.  433,  73  Am.  Dec 

W.  698,  84  A.  S.  R.  867,  53  L.R.A.  683. 
603;  Rowell  v.  Smith,  123  Wis.  510, 
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either,  without  reference  to  which  was  commenced  first,  may  be  plead- 
ed in  bar  of  the  other.*  Resorting  to  the  probate  jurisdiction  to  prove 
a  claim  against  the  estate  of  a  deceased  person  does  not  preclude 
proceeding  on  the  .equity  side  of  the  same  court  to  enforce  the  equi- 
table ownership  of  money  in  the  hands  of  the  administrator  of  the 
estate  against  which  the  claim  is  offered.'  And  a  party  having  a 
maritime  lien,  which  is  cognizable  only  in  the  admiralty  court,  may 
waive  the  lien  and  resort  to  the  common  law  remedies  in  the  etate 
court.*  There  is  concurrent  jurisdiction  of  common  law  and  admi- 
ralty courts  in  cases  of  collisions,  and  if  a  party  elects  the  common 
law  remedy  he  must  submit  to  the  procedure  of  the  courts  affording 
that  remedy.* 

11.  Action  at  Law  or  Suit  in  Equity. — ^When  a  party  has  a  cause 
of  action  which  he  may  prosecute  either  as  an  action  at  law  or  as  a 
suit  in  equity,  he  may  elect  to  pursue  either  remedy,*  and  where  a 
party  may  avail  himself  of  a  defense  either  at  law  or  in  equity,  if 
he  declines  to  make  defense  at  law  he  may  afterwards  resort  to  equity 
for  relief.*  It  is  a  general  rule  that  where  a  plaintiff  is  prosecuting 
an  action  at  law  and  a  suit  in  equity  against  a  defendant  at  the  same 
time  for  the  same  cause  he  may  be  compelled  by  the  court  on  appli- 
cation by  the  defendant  to  elect  whether  he  will  proceed  with  the 
one  or  the  other ; '  but  to  come  within  this  principle  it  is  required 
that  the  two  suits  must  have  substantially  the  same  aim  and  scope, 
and  the  relief  sought  must  be  in  each  case  substantially  the  same.' 
In  other  words,  the  plaintiff  should  not  be  compelled  to  elect  unless 
the  remedy  in  the  suit  at  law  is  equally  complete  and  adequate  with 
the  remedy  in  equity.*  Accordingly,  a  judgment  creditor  will  not 
be  forced  to  elect  between  an  action  at  law  and  a  suit  in  equity,  where, 

1.  Note:  73  Am.  Dec.  683.  ages  against  the  other  defendants  m 

2.  Nashua  Sav.  Bank  v.  Abbott,  181  the  state  court  while  the  admiralty 
Mass.  531,  63  N.  £.  1058,  92  A.  S.  R.  proceedings  are  pending  and  the  plain- 
430.  tiff  has  not  actually  received  satisfac- 

3.  Note:   4  L.R.A.  145.  tion,  or  the  equivalent  of  satisfaction, 

4.  Sawver  v.  Eastern  Steamboat  Co.,  in  any  amount. 

46  Me.  400,  74  Am.  Dec.  463.     See  6.  Bradford  v.  Montgomery  Fumi- 

also  Grundel  v.  Union  Iron  Works,  127  ture  Co.,  115   Tenn.   610,  92   S.   W. 

Cal.  438,  59  Pac.  826,  78   A.  S.  R.  1104,  9  L.R.A.(N.S.)   979;  Bailey  v. 

75,  47  L.R.A.  467,  holding  that  admi-  Bailey,  67  Vt.  494,  32  Atl.  470,  48 

ralty  proceedings  in  a  federal  court  A.  S.  R.  826. 

for  limitation  of  liability  under  the  Note:  13  L.R.A.  472.    See  also  in- 
United  States  laws,  instituted  by  ship-  fra,  par.  12  and  13. 
owners  who  have  been  sued  for  dam-  6.  Hempstead   v.   Watkins,   6   Ark. 
ages  in  a  state  court  with  other  persons  317,  42  Am.  Dec.  696. 
as  joint  tortfeasors,  but  who  obtain  7.  Way  v.  Bragaw,  16  N-  J.  Eq.  213, 
an  injunction  from  the  federal  court  84  Am.  Deo.  147  aad  note, 
against    further    proceedings    against  8.  Note:  Ann.  Cas.  1914B  1218. 
them  in  the  state  court,  wUl  not  bar  9.  Note:  Ann.  Cas.  1914B  1218. 
the  prosecution  of  the  action  for  dam- 
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having  separate  judgments  against  his  debtor  and  his  debtor's  surety, 
he  proceeds  at  law  to  subject  land  as  the  property  of  the  principal, 
and  at  the  same  time,  by  a  bill  in  equity,  proceeds  to  subject  the 
same  land  as  the  property  of  the  surety;  and  this  is  the  rule  even 
though  the  plaintiff  in  such  case  can  have  but  one  satisfaction  of  his 
elaim.^*  Where  an  action  at  law  and  a  suit  in  equity  are  brought 
at  the  same  time  for  the  same  cause  of  action,  the  complainant  will 
not  be  called  on  to  elect  until  after  the  defendant  has  answered,  be- 
cause the  complainant  is  entitled  to  all  possible  information  in  order 
that  he  may  make  an  intelligent  election.  But  where  there  is  no 
controversy  as  to  whether  the  two  suits  are  for  the  same  cause  or 
as  to  the  adequacy  of  each  remedy,  or  when  it  appears  that  the  court 
can  ascertain  all  the  material  facts  from  an  inspection  of  the  pleadings 
in  the  action  at  law  and  the  bill  in  equity,  the  plaintiff  may  be 
required  to  make  his  election  at  any  stage  of  the  proceedings.  It  is 
a  rule  that  the  authority  to  compel  the  plaintiff  to  make  his  election 
belongs  exclusively  to  the  court  of  equity  and  cannot,  therefore,  be 
exercised  by  a  court  of  law.  The  plaintiff  should  be  allowed  a  reason- 
able time  in  which  to  make  his  election,  and  having  made  it  he  will 
ordinarily  be  compelled  to  abide  by  it.**  It  has  been  held  that  the 
mere  pendency  of  a  bill  in  equity  does  not  preclude  a  party  to  an 
action  at  law  from  making  his  defense  available  in  such  action,  even 
though  the  success  of  such  defense  may  have  the  effect  of  defeating 
his  suit  in  equity.*'  However,  it  has  also  been  held  that  where  a 
complainant  elects  to  defend  himself  at  law  upon  the  merits  of  his 
case,  his  election  precludes  him  from  a  hearing  of  that  case  in  equity 
unless  he  can  show  that  he  was  prevented  from  bringing  his  defense 
fairly  before  that  court  by  fraud  or  accident,  or  through  the  act  of 
the  opposite  party  unmixed  with  negligence  on  his  part.*'  Generally 
speaking,  to  amount  to  an  election,  the  plaintiff  must  have  prosecuted 
one  of  his  actions  to  a  final  judgment  or  decree  which  has  not  been 
disturbed  on  appeal;  **  and  if  the  plaintiff  has  obtained  a  judgment 
at  law,  he  may  be  required  to  proceed  at  law  under  the  judgment 
or  to  proceed  in  equity.*' 

12.  Actions  on  Contract  Generally. — In  accordance  with  the  prin- 
ciples governing  election  of  remedies  or  remedial  rights,  if  a  person 
is  entitled  to  rescind  a  contract  on  the  ground  of  fraud  he  loses  his 
right  if,  p.fter  knowledge  of  all  the  facts,  he  brings  an  action  to  enforce 
the  contract;  or  if,  on  the  other  hand,  he  sues  to  obtain  a  rescission 
of  the  contract  for  the  fraud,  he  cannot  bring  an  action  upon  it  as 

10.  Keel  V.  Larkin,  83  Ala.  142,  3       13.  Garvin  v.  Squires,  9  Ark.  533, 
So.  296,  3  A.  S.  R.  702.  50  Am.  Dec.  224. 

11.  Note:  Ann.  Cas.  1914B  1218.  14.  Notes:  13  L.R.A.  91;  34  L.R.A. 

12.  Haskins  v.  Lombard,  16  Me.  140,    (N.S.)   309. 

33  Am.  Dec.  645.  15.  Note:  10  A.  S.  R.  487. 
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an  existing  obligation.**  This  right  to  rescind  a  contract  for  fraud 
must  be  exercised  immediately  upon  its  discovery,  and  any  delay 
in  doing  so  or  the  continued  employment,  use  and  occupation  of  the 
property  received  under  the  contract  will  be  deemed  an  election  to 
affirm  it.*'  But  if  the  positions  with  respect  to  the  fraud  are  not 
inconsistent,  and  the  plaintiff  has  taken  no  advantage  and  caused 
no  prejudice  to  the  rights  of  the  defendant  through  one  action,  he  is 
not  precluded  thereby  from  choosing  another  form  of  remedy.  So 
the  mere  filing  of  a  complaint  for  rescission  will  not  preclude  an 
amendment  of  the  complaint  so  as  to  demand  damages  on  account 
of  the  same  fraud.**  On  the  breach  of  a  contract,  an  election  to 
sue  upon  it  or  to  rescind  it  waives  the  right  to  assert  the  re^ectively 
inconsistent  rights  of  suing  to  obtain  a  rescission  or  to  assert  any 
claims  arising  on  it.**  Nor  can  a  party  who  has  elected  to  sue  upon 
a  written  contract  as  it  is,  and  has  been  defeated,  thereafter  bring 
an  action  to  reform  the  contract.*®  In  the  case  of  a  covenant  secured 
by  a  penalty  or  forfeiture,  the  obligee  has  his  election  to  bring  an 
action  for  the  penalty,  after  which  he  cannot  resort  to  the  covenant, 
or  proceed  thereon,  and  recover  more  or  less  than  the  penalty.* 

13.  Right  to  Sue  Either  on  Contract  or  in  Tort — While  a  mere 
breach  of  contract  cannot  be  sued  on  as  a  tort,  yet  where  a  duty  is 
imposed  by  law,  by  reason  of  the  relations  of  the  parties,  although 
the  relation  was  created  by  contract,  a  neglect  to  perform  this  duty 
gives  the  injured  party  a  right  of  action,  and  he  may  elect  to  sue 
upon  the  contract  or  treat  the  wrong  as  a  tort,  and  bring  an  action 
ex  delicto.*  The  rule  has  been  applied  in  the  case  of  a  right  of 
action  against  a  carrier  for  injury  or  other  wrong  to  a  passenger ;  • 
against  a  telegraph  company  for  breach  of  contract;  *  against  an 

16.  Conrow  v.  Little,  115  N.  T.  387,  20.  Notes:  1  A.  S.  R.  626;  13  LJR.A. 
22  N.  E.  346,  5  L.R.A.  693.  91. 

Notes:  10  A.  S.  R.  487;  4  LJt.A.  1.  Steama     t.     Barrett,     1     Pick. 

145;  34  L.R.A.(N.S.)  309.  (Mass.)  443, 11  Am.  Dee.  223;  Perkins 

17.  Note:  13  L.R.A.  91.  v.  Lyman,  11  Mass.  76,  6  Am.  Dec  158. 

18.  Cohoon  T.  Fisher,  146  Tnd.  583,  2.  Stock  v.  Boston,  149  Mass.  410, 
44  N.  E.  664,  45  N.  E.  787,  36  L.R.A.  21  N.  E.  871,  14  A.  S.  R.  430. 

193.  Notes:  77  A.  S.  R.  86;  4  L.R.A. 

Notes:  34  L.R.A.(N.S.)  309;  6  Ann.  145. 
Cas.  212.  See  Bamdt  ▼.  Frederick,  78  Wis. 

19.  Timmerman  v.  Stanley,  123  Ga.  1,  47  N.  W.  6,  11  L.R.A.  199,  and 
850,  51  8.  E.  760,  1  L.R.A.(N.S.)  cases  cited  to  illustrations  of  this  prin- 
379;  Kearney  Milling,  etc.,  Co.  v.  ciple  in  the  text  succeeding;  and  see 
Union  Pac.  R.  Co.,  97  la.  719,  66  N.  also  infra,  par.  14. 

W.  1059,  59  A.  S.  R.  434;  Keedy  v.       3.  Sheldon  v.   The  Uncle  Sam,  18 
Long,   71    Md.   385,   18    Atl.    704,   5  Cal.  526,  79  Am.  Dec.  193;  Nevin  v. 
L.R.A.  759;   Crook  v.  Baraboo  First  Pullman  Palace  Car  Co.,  106  111.  222, 
Nat.  Bank,  83  Wis.  31,  52  N.  W.  1131,  46  Am.  Rep.  688. 
35  A.  S.  R.  17.  4.  Garland  v.   Western  Union  Tel. 

Notes:  -4  L.R.A.  145;  34  L.R.A.  Co.,  118  Mich.  369,  76  N.  W.  762,  74 
(N.S.)  309.  A.  S.  R.  394,  43  L.R.A.  280. 
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employer  for  an  injury  to  an  employee ; '  and  against  a  municipal 
corporation  in  a  matter  arising  out  of  a  quasi  contractual  obliga- 
tion.* Likewise,  the  doctrine  of  election  of  remedies  has  been  applied 
as  between  an  action  for  damages  for  land  taken  for  a  highway  and 
for  trespass  quare  clausum  fregit,'  and  against  an  attorney  for  neglect- 
ing to  perform  certain  professional  duties  and  obligations.'  Where 
a  wrong  has  been  committed  under  circumstances  which  raise  an 
implied  contract  on  the  part  of  the  wrongdoer,  the  party  against 
whom  the  wrong  was  committed  may  waive  the  tort  and  sue  as  upon 
the  contract ;  *  as  in  a  case  where  a  person  laid  down  another's  fence 
and  turned  his  cattle  in  upon  pasture  land,^*  or  where  a  person  has 
converted  property,**  or  where  a  minor  son  has  been  unlawfully 
enticed  away  and  harbored,**  or  where  a  trespasser  has  entered  upon 
land  and  cut  timber  therefrom  or  removed  stone.**  It  has  been  sug- 
gested that  in  order  to  sustain  the  right  to  elect,  the  law  must  predi- 
cate an  imaginary  contract  under  which  there  has  been  not  only  a 
loss  to  the  plaintiff  but  a  gain  to  the  defendant.  Where,  however, 
the  act  of  the  defendant  is  a  mere  wanton  injury,  where  he  neither 
receives  nor  expects  to  receive  any  benefit  from  his  wrongdoing,  and 
where  the  relief  necessarily  asked,  for  is  damages,  the  court  will  not 
resort  to  the  fiction  of  a  contract,  either  express  or  implied.** 

14.  Conversion  of  Property  and  Other  Remedy. — Where  a  person 
has  been  wrongfully  deprived  of  the  possession  of  personal  property, 
he  may  elect  either  to  sue  to  regain  possession,  or  to  treat  the  trans- 
action as  a  conversion  and  institute  an  action  to  recover  the  value 
of  the  property  converted ;  **  or  he  may  bring  an  action  of  trover  or 
detinue  and  follow  it  as  far  as  it  can  be  traced  and  sue  for  the  sub- 
stituted property  or  may  sue  in  trespass  for  damages.**      And  so  such 

5.  Kansas  City,  etc.,  R.  Co.  v.  Beck-  IS.  Roberts  t.  Moss.  127  Ky.  657, 
er,  67  Ark.  1,  53  S.  W.  406,  77  A.  S.  106  S.  W.  297,  17  L.R.A.(N.S.)  280; 
R.  78,  46  L.R.A.  814.  Downs  v   Finnegan,  58  Minn.  112,  59 

6.  Stock  V.  Boston,  149  Mass.  410,  N.  W  981,  49  A.  S.  R.  488. 

21  N.  E.  871,  14  A.  S.  R.  430;  Pitts-  14.  Note:  134  A.  S.  R.  189,  196. 

bnrgh  v.  Grier,  22  Pa.  St.  54,  60  Am.  .  15.  Woodruff  v.  Zaban,  133  Ga.  24, 

Deo.  65.  65  S.  E.  123,  134  A.  S.  R.  186,  17 

7.  Note:  6  Ann.  Gas.  213.  Ann.  Cas.  974;  Greer  v.  Newland,  70 

8.  Pitteburgh   v.  Grier,  22  Pa.  St.  Kan.  310,  77  Pac.  98,  109  A.  S.  R. 
54,  60  Am.  Dec.  65.  424,  70  L.R.A.  554;  Bradley  v.  Brig- 
Note:  10  A.  S.  R.  487.  ham,  149  Mass.  141,  21  N.  E.  301,  3 

9.  Hite  V.  Long,  6  Rand.  (Va.)  457,  L.R.A.  507;  Putnam  v.  Wise,  1  Hill 
18  Am.  Dec.  719.  (N.  T.)  234,  37  Am.  Dec.  309;  Baird 

Notes:  1  A.  S.  R.  626;  10  A.  S.  R.  v.  Howard,  51  Ohio  St.  57,  36  N.  E. 
487.  732,  46  A.  S.  R.  550,  22  LR.A.  846. 

10.  Norden  v.  Jones,  33  Wis.  600,       Note:  6  Ann.  Cas.  213. 

14  Am.  Rep.  782.  16.  Hite  v.   Long,   6   Rand.    (Va.) 

11.  Terry  v.  Munger,  121  N.  Y.  161,  457,  18  Am.  Dec.  719;  Oleson  v.  Mer- 
24  N.  E.  272,  18  A.  S.  R.  803,  8  rill.  20  Wis.  462.  91  Am.  Dee.  428. 
L.R.A.  216.     See  also  infra,  par.  14.       Notes:  10  A.  S.  R.  487;  8  LR.A, 

12.  Note:  10  A.  S.  R.  487.  216. 
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a  person  may  sue  in  tort  or  bring  an  action  in  assumpsit  as  on  an 
implied  contract.*'  The  pursuit  of  one  remedy  is  generally  a  bar 
to  an  action  on  another,  and  especially  is  the  wrong  waived  by  suing 
as  for  money  had  and  received.  Where,  however,  the  plaintiff  in 
pursuing  his  rights  does  not  show  any  intention  to  aiHrm  the  taking 
or  the  sale,  but  merely  seeks  to  follow  and  reclaim  the  property  or 
its  proceeds,  in  whole  or  in  part,  from  those  into  whose  hands  it  may 
have  come,  he  does  not  thereby  waive  the  wrongful  taking,  and  may 
still  sue  the  wrongdoer  for  damages,  applying  in  reduction  thereof 
the  property  or  proceeds  he  may  have  received.**  There  is  a  conflict 
in  tiie  decisions  as  to  whether  the  right  to  waive  the  tort  in  such 
cases  and  bring  assumpsit  is  confined  to  cases  in  which  the  defend- 
ant has  disposed  of  the  plaintiff's  property  and  has  received  either 
money  or  some  article  or  thing  as  money.  While  some  of  the  authori- 
ties aidhere  to  the  rule  that  a  sale  and  a  conversion  of  the  money 
or  other  proceeds  is  a  necessary  prerequisite  to  the  exercise  of  the 
right  to  waive  the  tort  and  sue  in  assumpsit,**  t^e  better  reasoning 
supports  the  rule  that  though  the  property  has  not  been  sold  or  dis- 
posed of,  the  tort  may  be  waived  and  suit  may  be  brought  on  a  con- 
tract implied  that  the  wrongdoer  will  pay  the  value  thereof.*"  An 
election  to  waive  tort  and  sue  in  assumpsit  one  of  several  joint  tort- 
feasors in  a  case  of  conversion  operates  in  favor  of  the  tortfeasors 
who  are  not  parties  to  the  action,  because  by  such  a  suit  the  plain- 
tiff elects  to  consider  the  tort  as  a  sale  of  the  property,  and  the  title 
is  vested  in  the  tortfeasor.* 

15.  Attachment  or  Garnisliment  and  Other  Remedy. — Under  the 
general  rule  that  a  party  cannot  take  the  inconsistent  positions  of 
suing  upon  a  contract  and  treating  it  as  rescinded,  the  bringing  of 
an  attachment  in  an  action  to  recover  for  breach  of  a  contract  is  an 
election  which  will  bar  a  subsequent  action  to  disaffirm  the  contract.' 
And  so  by  suing  out  an  attachment  on  goods  a  creditor  elects  not 
to  accept  under  a  chattel  mortgage  conveying  such  goods  to  trustees 
for  the  benefit  of  certain  creditors  including  himself.  Likewise, 
bringing  suit  in  assumpsit  for  the  value  of  property  converted  by  the 

17.  SUvey  v.  Tift,  123  Ga.  804.  51  suMPsrr,  vol.  2,  p.  753  et  seq. 

S.  E.  748,  1  L.R.A.(N.S.)  386;  Ware  18.  Bradley  v.  Brigham,  149  Mass. 

V.  Pervical.  61  Me.  391,  14  Am.  Rep.  141,  21  N.  E.  301,  3  L.R.A.  507. 

565;    Stanley    v.    Gaylord,    1    Cush.  19.  Fuller  v.  Duren,  36  Ala.  73,  76 

(Mass.)   536,  48  Am.  Dee.  643;  Van  Am.  Dec.  318. 

Dresor  v.   King,  34  Pa.  St.  201,  75  Notes:  18  A.  S.  R.  810;  49  A.  S. 

Am.  Dec.  643;  Hite  v.  Long,  6  Rand.  R.  492.    See  also  Assumpsit,  vol.  2, 

(Va.)   457,  18   Am.  Dec.  719;   Tide-  pp.  756,  757. 

water  Quarry  Co.  ▼.  Scott,  105  Va.  20.  See  Assumpsit,  vol.  2,  p.  757. 

160,  52  S.  E.  835,  115  A.  S.  R.  864,  1.  Terry  v.  Munger,  121  N.  T.  161, 

8  Ann.  Cas.  736.  24  N.  E.  272, 18  A.  S.  R.  803,  8  L.R.A. 

Notes:  22  Am.  Rep.  242;  4  L.R.A.  216. 

145;  8  L.R.A.  216.    See  generally  As-  2.  See  Attachment,  vol.  2,  p.  808. 
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defendant,  and  attaching  it  as  his  property,  whereupon  the  defendant 
gives  bond  and  recovers  the  property,  and  sells  it  and  receives  pay- 
ment, estops  the  plaintiff  from  asserting  title  against  the  vendee  and 
suing  the  latter  for  conversion;  aiptd  this  is  the  rule  though  the  first 
action  fails  for  a  defect  in  jurisdiction.*  Where  a  plaintiff  in  a  suit 
of  garnishment  elects  to  consider  the  garnishee  his  debtor  and  to 
take  personal  judgment  against  him,  he  will  be  held  to  his  election, 
and  cannot  follow  the  property  or  its  proceeds.*  However,  an  attach- 
ment to  recover  the  purchase  price  has  been  held  not  to  be  an  elec- 
tion as  against  an  action  for  conversion  of  the  goods,  where  the  plain- 
tiff had,  on  the  attachment,  misconceived  his  remedy.'  So  too  the 
taking  oat  of  an  attachment  by  a  vendor,  without  commencing  an 
action  for  the  purchase  price,  the  attachment  being  thereby  void, 
cannot  be  treated  as  an  election  on  his  part  to  affirm  the  contract 
of  sale,  and  prevent  him  from  rescinding  it  on  the  ground  of  fraud 
and  suing  to  recover  possession  of  the  goods.*  Nor  is  an  attachment 
by  a  vendor,  when  dismissed  and  unproductive,  an  election  so  as  to 
bar  the  institution  of  another  action,  when  both  remedies  have  been 
taken  for  the  recovery  of  the  purchase  price.'  While  a  creditor,  with 
notice  of  the  appointment  of  a  receiver,  cannot  attach  the  property 
in  that  officer's  hands,  yet  notice  of  the  appointment  of  a  receiver 
in  another  state,  given  to  a  creditor  who  is  not  a  citizen  of  that  state, 
after  he  has  obtained  an  attachment,  does  not  put  him  to  an  election 
between  his  attachment  and  the  right  to  share  in  the  foreign  receiver- 
ship. But  after  taking  the  benefit  of  the  security  obtained  by  attach- 
ment, he  may  claim  in  the  receivership  for  any  balance  that  may  re- 
main unpaid.*  Where  a  nonresident  creditor  files  a  claim  with  a 
receiver  with  an  erpress  reservation  that  by  filing  it  he  does  not 
intend  to  abandon  any  rights  gained  by  an  attachment  suit  previously 
brought  in  another  state,  it  has  been  held  that  this  does  not  estop 
the  creditor  from  pursuing  the  attachment.*  While  the  doctrine  of 
election  is  applicable  to  the  remedies  of  attachment  "and  replevin," 
yet  it  has  been  ruled  that  the  mere  institution  of  an  attachment  suit 
which  is  dismissed  before  judgment  and  before  anything  has  been 
taken  under  the  attachment  and  before  the  rights  of  others  have 
intervened,  without  in  any  way  injuring  the  defendant,  does  not 
constitute  a  binding  election  or  estop  the  plaintiff  from  bringing 

3.  Note:  34  L.R.A.(N.S.)  309.  8.  Ward  v.  Connecticut  Pipe  Mfg. 

4.  Maxwell  v.  New  Richmond  Bank,  Co.,  71  Conn.  345,  41  Atl.  1057,  71 
101  Wis.  286,  77  N.  W.  149,  70  A.  S.  A.  S.  R.  207,  42  L.R.A.  706.  See 
R.  926.  generally,  Recktvers,  as  to  property  in 

5.  Johnson-Brinkman      Commission  custodia  legis. 

Co.  V.  Central  Bank,  116  Mo.  558,  22  9.  Lonville  v.  Hadden,  88  Md.  594, 
S.  W.  813,  38  A.  S.  R.  615.  41  Atl.  1097,  43  L.R.A.  222. 

8.  Note:  10  a.  S.  R.  487.  10.  Note:  6  Ann.  Cas.  213.    See  a» 

7.  Note:  34  L.R.A.(N.S.)  309.  to  replevin  infra,  par.  16. 
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a  replevin  suit  for  the  property,  although  the  attachment  was  based 
upon  an  "alleged  sale  to  the  defendant;  **  and  that  a  vendor  is  not 
precluded  from  maintaining  an  action  of  replevin  for  a  portion  of 
the  goods  retained  by  a  vendee  by  the  fact  that  he  had  issued  an 
attachment  for  the  price  of  the  remainder  of  the  goods  which  the 
vendee  had  resold,  and  which  could  not  be  reached  in  replevin.  It 
has  also  been  held  that  the  starting  of  garnishment  proceedings  by 
judgment  creditors,  which  remedy  they  pursue  no  farther  than  to 
notify  the  garnishees,  is  not  such  an  election  as  will  preclude  a  subse- 
quent equitable  proceeding  in  the  nature  of  a  creditor's  bill,  or  equi- 
table levy  against  both  the  parties  and  the  property." 

16.  Replevin  and  Other  Remedy. — The  rule  as  to  election  of  rem- 
edies applies  as  between  an  action  on  a  contract  for  goods  sold,  and 
an  action  of  replevin  for  the  recovery  of  such  goods."  Accordingly, 
when  a  creditor  has  proved  a  claim  against  an  estate  in  bankruptcy, 
as  for  goods  sold  and  delivered  to  the  bankrupt,  he  cannot  maintain 
an  action  of  replevin  for  the  goods  by  proof  that  he  did  not  sell  them 
to  the  bankrupt,  though  assumpsit  against  a  purchaser  of  goods  for 
part  of  them  is  not  such  an  affirmance  of  the  sale  as  to  prevent  the 
vendor  from  bringing  an  action  of  replevin  for  a  part  of  the  good? 
in  the  possession  of  a  third  person  who  had  taken  with  knowledge 
of  fraud.*^  Conversely,  when  the  first  action  is  in  replevin,  it  is  an 
election,  and  constitutes  a  bar  to  an  inconsistent  action,  such  as  a  suit 
to  foreclose  a  lien  on  the  property,^*  or  an  action  of  trespass  to  recover 
damages  for  the  wrongful  taking.  It  has  been  held  that  the  pendency 
of  a  replevin  action  against  a  fraudulent  vendee,  or  against  the  assignee 
and  transferee  of  plaintiff's  fraudulent  vendee,  to  recover  the  goods 
sold,  in  which  action  part  of  the  goods  have  been  recovered,  is  an 
election  which  precludes  an  action  against  the  vendee  to  recover  the 
value  of  the  goods  not  replevied,  although  the  pIainti£F  has  abandoned 
so  much  of  his  claim  in  the  replevin  action  as  relates  to  the  goods  not 
replevied.  Furthermore,  a  defrauded  vendor  who  sues  in  replevin 
cannot,  during  the  pendency  of  such  action,  sue  on  contract  to  recover 
the  value  of  the  portion  which  was  not  replevied.  There  is,  however, 
no  election  so  as  to  result  in  an  estoppel,  according  to  some  of  the 
cases,  when  the  replevin  suit  has  been  dismissed,  whether  for  mistake 
of  remedy  or  other  reason ;  ^*  smd  a  replevin  suit  against  third  par- 
ties who  are  in  possession  of  part  of  the  goods  fraudulently  obtained 

11.  Johnson-Brinkman    Commission   erally,  RbpleviM. 

Co.  V.  Missouri  Pac.  R.  Co..  126  Mo.  14.  Note:  10  A.  8.  R.  487. 

344,  28  S.  W.  870,  47  A.  S.  R.  675,  15.  Note:  6  Ann.  Cas.  218. 

26  LJt.A.  840.  16.  Bolton  Mines  Co.  v.  Stokes,  82 

Note:  34  L.R.A.(N.S.)  309.  Md.  50,  33  Atl.  491,  31  LJl.A.  789; 

12.  Note:  34  L.R.A.(N.S.)  310.    See  MUler  v.  Hyde,  161  Mass.  472,  37  N. 
generally,  Gabnishment.  E.  760,  42  A.  S.  R.  424,  25  L.RA. 

13.  Note :  6  Ann.  Cas.  213.    See  gen-  42. 
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is  not  an  estoppel  as  to  a  suit  against  the  fraudulent  vendee  for  the 
value  of  the  portion  not  retaken  or  for  damages  for  the  fraud.  Where 
a  defendant  in  replevin  makes  a  motion  to  vacate  an  ex  parte  order 
for  the  delivery  of  goods  by  a  warehouseman  to  the  sheriff,  it  has  been 
held  that  he  is  not  thereby  estopped  from  maintaining  an  action 
against  the  sheriff  for  the* conversion  of  property  wrongfully  taken 
under  the  ex  parte  order.*' 

17  NotM:  U  ▲.  8.  E.  487;   34  L.RJL(N^.)  SIA 

•71 


Digitized  by 


Google 


ELECTIONS 

I.  In  General 

II.  Ordering  or  Calling  Elections 

III.  Election  Districts — ^AppoBTioNMBNy 

IV.  Election  Officers 
V.  Electors 

VI.  The  Ballot 

VII.  Nominations 

VIII.  Primary  Elections 

IX.  Conduct  of  Elections 

X.  Ascertaining  Result  of  Elbctions 

XI.  Election  Contests 

XII.  Offenses  Against  Election  Lavs 


I.  In  General 


1.  Definition 

2.  Scope  of  Title 

3.  Special  and  Oeneral  Elections;  Distinctions 

4.  Right  of  Suffrage  Generally 

5.  Right  of  SufiErage  under  Federal  Constitution 

6.  Power  of  Legislature  to  Regulate  Right  of  Suffrage  and  Elections 

7.  Classification  for  Purposes  of  Election;  Election  Law  Violating  Constita- 

tional  Guaranty 

8.  Power  of  Legislature  as  Affected  by  Guaranty  of  Free  and  Equal  Elections 

9.  Power  of  Congress  to  Regulate  Certain  Elections 

10.  Jurisdiction  of  Courts  in  Election  Matters  Generally 

11.  Jurisdiction  of  Federal  Courts 

n.  Ordering  or  Calling  Elections 

12.  Tn  General 

13.  Necessity  for  Proclamation  or  Notice 

14.  Defects  or  Irregularities  in  the-  Giving  of  Notice — General  Rule 

15.  Particular  Defects  or  Irregularities  in  the  Giving  of  Notice;  Bond  Elec- 

tions 

16.  Notice  of  Elections  to  Fill  Vacancies 

17.  Trrefrularities  in  Giving  Notice  of  Election  for  Amendment  of  Constitution 

18.  Petition  for  Election 

972 


Digitized  by 


Google 


0  R.  C.  L.  ELECTIONS 

19.  Statutory  Direction  as  to  Time  for  Holding  Election 

20.  Officers  Who  May  Call  Election 

21.  Mandamus  to  Compel  Calling  of  Election 

22.  Jurisdiction  of  Equity  to  Restrain  Calling  or  Holding  of  EleetioM 

III.  Election  Districts — ^Apportionment 

23.  Jurisdiction  of  Courts  over  Apportionment  Acts 

24.  Rules  Ooveming  Courts  in  Proceedings  Attacking  Apportionment  Aeta 

25.  Delay  in  Questioning  Apportionment;  Legislative  Constmetion  of  Power 

26.  Time  When  Apportionment  May  Be  Made 

27.  Latitude  to  Be  Allowed  Legislature 

28.  Equal  or  Local  Representation  and  Compact  and  Contigaona  Territory 

29.  Basis  of  Equal  Representation 

30.  Apportionment  Based  on  Counties 

31.  Apportionment  by  Wards  in  Towns  and  Citiea 

IV.    Election  Officers 

32.  In  General 

33.  Selection  and  Qualification  of  Election  OflSoere 

34.  Character  of  Act  of  Election  Officer  in  Accepting  or  Rejecting  VotCi 

35.  Liability  of  Election  Officer  for  Damages  for  Rejecting  Vote 

36.  Establishment  of  Liability 

37.  Damages  Recoverable 

38.  Mandamus  as  Remedy  against  Election  and  Public  Offleen  Generallj 

39.  Application  of  Mandamus  to  Particular  Matters 

V.  Electors 

In  Oeneiul 

40.  Right  to  Vote  and  Citizenship 

41.  Right  of  Legislature  to  Determine  Qualifications  of  Voters 

42.  Power  of  Legislature  over  Qualifications  of  Voters  in  Extra-Constitutional 

Elections 

43.  Naturalization  Laws  u  Governing  Right 

44.  Woman's  Suffrage  Generally 

45.  Lamited  Right  of  Woman's  Suffrage 

Bksidenob  • 

46.  In  General 

47.  Circumstances  Determining  Residence 

48.  Residence  of  Students 

49.  Residence  of  Inmates  of  Asylums,  Prisons,  Persons  in  Federal  ar  State 

Service  and  Seamen 

50.  Legislative  Rules  of  Evidence  as  to  Residence 
61.  Residence  of  Married  Women 

RisaiSTRATiOK  or  Voters 

52.  In  General 

63.  Essentials  of  a  Valid  Registration  Law 
54.  Registration  Laws  under  Constitutional  Provisiona 
65.  Failure  to  Be  Registered  Due  to  Fault  of  Officers 

973 


Digitized  by 


Google 


ELECTIONS  »  E.  C.  L. 

Otheb  QuAunoATioirt 

56.  Tax  and  Property  Qualifications 

57.  Disqualification  for  Crime 

58.  Age  as  Qustlification 

59.  Educational  Qualifications 

60.  Constitutionality  of  literacy  Tests;  Grandfather  Claim 

61.  Religious  Qualifications 

62.  Oath  of  LoyaUy 

VL  The  Ballot 

Iir  6enbbai» 

63.  Control  of  Legislature  over  Ballot 

64.  Secrecy  in  Voting  by  Ballot 

65.  Meaning  of  Term  Ballot 

66.  Uniformity  of  Ballot 

67.  Validity  of  Requirement  for  Numbering  Ballots 

Ballots  Prescribkd  bt  LKaisLATou 

68.  Official  Ballot;  Australian  Ballot  Acts 

69.  Recognition  of  Parties  on  Official  Ballot 

70.  Right  to  Have  Independent  Party  Name  on  Ballot  and  to  Write  in  Names 

of  Candidates 

71.  Right  of  Candidate  to  Place  on  Ballot 

72.  Number  of  Times  Candidate's  Name  May  Appear  on  Ballot 

73.  Validity  of  Party  Square 

74.  Non-partisan  Btdlot 

Miscellaneous  Provi^ioits  as  to  Ballot 

75.  Minority  Representation  and  Cumulative  Voting 

76.  Manner  of  Presenting  Referendum  Question  on  Ballot 

77.  Irregularity  of  Ballot  through  Fault  of  Election  Officer 

78.  Validity  of  Voting  Machine  as  Method  of  Balloting 


VII.  Nominations 

79.  Political  Parties  and  Nominations 

80.  Nature  and  Constitution  of  Political  Conventions 

81.  Control  of  Convention  over  its  Own  Organization  and  Procedurs 

82.  Nomination  by  Party  Committees 

83.  Determination  of  Factional  Contests 

84.  Control  of  Court  over  P4rty  Nominations  and  Organizations 

85.  Fees  Exacted  of  Nominees  for  Office 

Vin.  Primary  Elections 

86.  Origin  and  Purpose,  of  Primary  System 

87.  Validity  of  Primary  Laws  Generally 

88.  Primary  Elections  as  within  the  Meaning  of  the  Term  EleetioM 

89.  Requirements  of  Party  A£Sliations 

90.  Regulation  of  Right  to  Be  a  Candidate  at  Primary  Election 

974 


Digitized  by 


Google 


9  R.  C.L.  ELECTIONS 

91.  Nomination  Petitions 

92.  Time  for  Filing  Nomination  Petitions 

93.  Validity  of  Requirement  of  Fees  for  Filing  Petition 

94.  Limitation  of  Number  of  Parties  Admitted  to  Primaries 

95.  Preferential  Primaries  for  United  States  Senators  and  PresideDt 

96.  Powers  Delegated  to  Party  Committees  in  R^>eot  to  Primaries 

97.  Right  to  Membership  in  Political  Committee 

98.  Party  Committeemen  as  Public  Officers 

99.  Filling  of  Vacancies  for  Nomination 

100.  Certifieate  of  Nomination;  Status  of  Primary  Nominees 

EL  Cendnct  sf  Elections 

101.  Id  Qenenl 

102.  Effect  of  Irregularities  Due  to  Election  Officers 

103.  Distingnishing  Marks  and  Numbering  Ballots 

104.  Depositing  Ballots  in  Wrong  Box  and  Irregular  Indorsement  and  Stamp- 

ing 

105.  Irregularities   in   Submitting  Amendment   to   Constitution;   Passage   of 

Amendment  as  Affecting  Election  Held  on  Same  Daj 

106.  Validity  of  Statute  Legidinng  Defective  Election 

107.  Fraud  and  Intimidation;  Assistance  to  Voters 

108.  Necessity  for  Provision  for  Aaiiatanee  of  Disabled  Voters 

109.  When  and  How  Voter  Is  EntiUed  to  Assiitsaee 

110.  Location  of  Polling  Places 

111.  Time  for  Opening  and  Closing  Polls 

112.  Arrangement  of  Polling  Places  and  Time  Allowed  for  Voting 

Z.  Ascertaininf  Result  of  Elections 

113.  In  General 

114.  Duties  and  Powers  of  Board  of  Canvassers 

115.  Power  of  Canvassing  or  Election  Board  to  Reconvene  and  Recanvaas 

Vote 

116.  Effect  of  Certificate  of  Election  Issued  by  Canvassing  Board 

117.  Vote  Required  to  Constitute  an  Election 

118.  Vote  Required  as  Determined  by  Highest  Vote  Cast  at  Election 

119.  Registration  List  as  Basis  of  Calculation 

120.  Vote  Required  at  Special  Elections 

121.  Special  Election  at  Same  Time  as  General  Election 

122.  Effect  of  Rejected  or  Blank  Votes  in  Determining  Majority 

123.  Effect  Where  Number  of  Voters  Is  Definite 

124.  Ascertainment  of  Result  of  Tie 

Candidates;  Pbouisxs  bxtobb  Elbotioit  l 

125.  Eligibility  of  Candidates 
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147.  Statutory  Proceedings  to  Contest  Election 
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169.  Indictment  and  Evidence 


I.  In  Generai 

1.  DeftttWon.— The  term  "election"  may  be  defined  broadly  as  the 
expression  of  a  choice  by  the  voters  of  a  body  politic.  A  more  par- 
ticular definition  would  limit  it  to  the  choice  of  penons  for  political 
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offices  by  the  vote  of  the  people  or  of  a  somewhat  numerous  body  of 
electors,  as  distinguished  from  an  appointment  by  a  single  person, 
and  as  distinguished  also  from  the  determination  of  questions  as  to 
certain  existing  or  proposed  legislation  by  a  reference  to  popular  vote. 
The  technical  term  used  frequently  to  designate  this  latter  form  of 
election  is  "referendum."  The  referendum  is  employed  in  determin- 
ing questions  covering  wide  ranges  among  the  more  general  of  which 
are  the  adoption  of  municipal  charters,  the  location  of  county  seats, 
the  sale'  or  the  prohibition  of  the  sale  of  liquor,  and  the  incurring  of 
municipal  indebtedness.*  As  distinguished  in  meaning  from  appoint- 
ment, the  term  "election"  carries  with  it  the  idea  of  a  choice  in 
which  all  who  are  to  be  affected  by  the  choice  participate;  whereas 
an  appointment  is  generally  made  by  one  person,  or  by  a  limited 
number,  acting  with  delegated  powers.  Etymologically,  "election" 
denotes  choice,  selection  out  of  the  number  of  those  choosing.  In 
common  use,  however,  it  has  come  to  denote  such  a  selection  made 
by  a  distinctly  defined  body,  or  by  the  votes  of  an  entire  class.  No 
latitude  of  construction  can  justify  the  reading  of  "elected"  as  the 
synonym  of  "appointed."  Although  the  words  are  sometimes  used 
interchangeably  in  statutes,  yet,  for  the  purpose  of  giving  construction 
to  the  statute,  courts  must  give  to  the  word  used  a  meaning  accohling 
to  the  connection  in  which  it  is  found.* 

2.  Scope  of  Title. — The  treatment  of  this  subject  is  confined  to  a 
discussion  of  elections  as  defined  in  the  preceding  paragraph,  namely, 
the  choice  of  the  voters  of  a  body  politic.  Elections  in  private 
bodies  are  treated  under  other  heads;  *  as  are  also  elections  by  cer- 
tain public  bodies  having  definite  legal  character  and  membership.* 
The  distinction  between  the  meaning  of  election  and  appointment 
indicates  a  limitation  which  places  under  another  title  the  considera- 
tion of  methods  of  selecting  public  officials  other  than  by  election,  their 
terms  of  office,  and  the  duties  to  be  performed  by  them,  except  in  the 
case  of  officers  directly  connected  with  the  machinery  of  elections 
whose  appointment  is  discussed  herein  with  some  particularity. 
Under  other  heads  also  appears  a  general  treatment  of  the  qualifi- 
cations making  for  eligibility  to  hold  office,  although  in  view  of  the 
general  rule  that  the  right  to  hold  office  and  the  right  to  vote 
usually  go  together,  the  discussion  of  the  right  of  suffrage  contains 
matter  relevant  to  the  question  of  eligibility,  and  in  the  discussion  of 
the  official  ballot  are  developed  matters  relating  to  the  protection 

1.  State  V.  State  Board  of  Canvass-   106  and  note. 

•re,  78  S.  C.  461,  59  S.  E.  145, 13  Ann.  S.  See  Corporations,  vol.  7,  p.  426, 

Cas.  1133,  14  L.R.A.(N.S.)  850.  et  seq.;  Mutual  Benefit  Societies.; 

See    generally    Intoxicating    Liq-  Religious  Societies;-  Sociktibs  and 

dors;  Municipal  Corporations.  Clubs. 

2.  Wiekereham  v.  Brittan,  93  Cal.  4.  See  Municipal  Corfobations. 
34,  28  Pao.  792,  29  Pac.  51, 15  L.R.A. 
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afforded  poisons  in  their  right  to  be  candidates.  Moreover  the  ques- 
tion of  eligibility  is  considered  further  in  connection  ^th  con- 
tests of  elections.  Other  matters  dealing  with  certain  forms  of  elec- 
tions, as,  for  example,  the  procedure  by  initiative  and  referendum  and 
local  option  elections  generally,  in  view  of  the  fact  that  they  are 
primarily  methods  of  making  laws,  are  treated  more  particularly 
elsewhere.'' 

3.  Special  and  General  Elections;  Distinctions. — ^Elections  are  fre- 
quently referred  to  as  special  and  general.  Any  election  which  is 
not  regularly  held  for  the  election  of  officers  6t  for  some  other  purpose 
which  shall  come  before  the  electors  at  regular  fixed  intervals  is  a 
special  election.  It  is  opposed  in  meaning  more  particularly  to  regular 
than  to  general  elections,  and  so  where  elections  are  classified  as  gen- 
eral and  special,  a  regular  annual  municipal  election  cannot  be 
included  in  the  latter  class,  but  must  be  treated  as  a  general  election.* 
Distinctions  between  special  and  general  elections  concern  only  the 
steps  taken  in  advance  of  the  election,  such  as  giving  notice  of  time, 
place  of  holding,  and  objects  of  the  election.  As  to  the  validity  of  the 
election  held  after  proper  notice  and  for  lawful  purposes,  after  author- 
ization by  the  constituted  authority,  and  regularly  conducted,  no 
distinctions  can  be  drawn  between  special  and  general  elections.' 
Where  a  constitution  provides  for  the  organization  of  a  city  under 
general  laws  "whenever  a  majority  of  the  electors  voting  at  a  general 
election  shall  so  determine"  the  election  to  decide  the  question  is  still 
a  special  election  although  decided  at  a  general  election,  and  a  statute 
providing  for  the  calling  of  a  special  election  to  determine  the  ques- 
tion is  not  inconsistent  with  the  constitutional  requirement,  and  this 
is  true  notwithstanding  the  fact  that  the  special  election  is  to  be  held 
on  the  same  day  as  the  general  election.  The  use  of  the  word  "special" 
in  such  a  case  is  surplusage,  as  the  election  not  being  a  regular  recur- 
ring one  could  not  be  other  than  special.*  It  is  a  general  rule  that 
the  phrase  "all  elections"  as  used  in  the  constitution  contemplates 
merely  those  at  which  public  officers  are  to  be  elected.*  However,  a 
reference  in  a  constitutional  provision  to  "elections"  generally  or  to 
"all  elections"  has  been  held  to  comprehend  not  only  general  but 
special  elections,  and  not  only  elections  of  officers  but  those  at  which 
a  question  was  to  be  submitted  to  the  voters  upon  referendum.  Accord- 
ing to  this  theory  a  local  option  election  on  the  question  of  the  sale 
of  intoxicating  Uquors  is  comprehended  within  a  constitutional  pro- 

6.  See  Intoxicating  Liquors;  Stat-      8.  State  v,  Tansick,  64  Wash.  69, 
OTES.  116  Pac.  651,  35  L.R.A.(N.S.)  802. 

6.  People  V.  Berkeley,  102  Cal.  298,       9.  Note:  14  L.RA.(N.S.)  850.    See 
36  Pac.  591, 23  I^R.A.  838.  infra,  par.  88. 

7.  Kerlin  v.  Devils  Lake,  25  N.  D. 
207, 141  N.  W.  756,  Ann.  Cas.  1915C 
624. 

978 


Digitized  by 


Google 


«  B.  C.  L.  ELECTIONS  i  4 

vision  that  "all  elections"  shall  be  byballot;^^and  likewise,  within 
such  term  is  also  included  a  municipal  election  for  the  selection  of 
officers  or  for  other  purposes.**  Frequently  the  determination  of  the 
question  is  influenced  by  the  consideration  of  other  terms  of  the 
constitution.** 

4.  Right  of  Suffrage  Generally. — The  development  of  the  right  of 
suffrage  or  voting  and  the  extension  of  the  class  known  as  voters  are 
matters  more  largely  of  historical  than  of  legal  interest.  Originally 
the  right  of  suffrage  was  based  upon  the  character  of  a  voter  as  a  free- 
holder, or  his  membership  in  a  public  corporation  to  which  a  fran- 
chise had  been  granted  that  conferred  upon  its  members  the  right  to 
elect  their  officers  and  to  determine  other  questions  affecting  them- 
selves as  members  of  the  organization ;  but  this  restriction  of  the  right 
has  been  largely  supplanted  in  America  by  so-called  universal  suffrage 
which  has  so  obliterated  the  old  Unee  of  distinction  between  those 
possessing  and  those  not  possessing  the  right  of  suffrage  as  to  lead 
very  generally  to  the  conception  that  the  right  to  vote  is  a  natural 
right  standing  in  the  same  category  with  the  rights  of  life,  liberty,  and 
property.**  Many  cases  have  been  vigorously  fought  upon  this  theory, 
particularly  those  wherein  the  right  of  women  to  vote  has  been  con- 
tended for.**  Following  the  original  conception  that  aside  from  grants 
by  grace  of  sovereign  authority,  there  were  no  rights,  strictiy  so 
called,*'  the  courts  have  held  with  general  unanimity  that  the  right 
to  exercise  the  privilege  of  the  elective  franchise  is  neither  a  natural, 
absolute,  nor  a  vested  right,  of  which  a  man  cannot  be  deprived  but 
by  due  process  of  law,  but  it  is  purely  a  conventional  right,  and  may 
be  enlarged  or  restricted,  granted  or  withheld,  at  pleasure,  with  or 
without  fault ;  that  outside  of  society,  and  disconnected  with  govern- 
ment, no  person  either  has  or  can  exercise  the  elective  franchise  as  a 
natural  right,  and  he  only  receives  it  upon  entering  the  social  com- 
pact, subject  to  such  qualifications  as  the  state  may  prescribe.**  In 
other  words,  the  privilege  of  voting  is  held  to  be  not  an  inherent  or 
natural  right  which  exists  in  the  absence  of  constitutional  and  legis- 
lative grant,  and  which  such  grant  merely  limits  or  restricts,  but  a 
right  which  does  not  exist  except  as  it  is  given  by  the  constitution  and 
written  laws.*'    However,  there  is  strongly  reasoned  authority  holding 

10.  State  V.   State  Board  of  Can-       14.  See  infra,  par.  44. 

vassers,  78  S.  C.  461,  59  S.  E.  145,  13  16.  State  v.  Phelps,  144  Wis.  1,  128 

Ann.  Cas.  1133,  14  L.R.A.(N.S.)  850.  N.  W.  1041,  35  L.R.A.(N.S.)  353. 

11.  State  V.  Dillon,  32  Fla.  545,  14  16.  Gougar  v.  Timberlake,  148  Ind. 
So.  383,  22  I..R.A.  124.  38,  46  N.  E.  339,  62  A.  S.  R.  487,  37 

12.  Pritchard  v.  Magonn,  109  la.  L.R.A.  644;  Blair  v.  Bidgely,  41  Mo. 
364,  80  N.  W.  512,  46  L.R.A.  381.  63,  97  Am.  Dec.  248. 

13.  Van  Valkenburg  v.  Brown,  43  17.  Frieszleben  v.,  Shallcross,  9 
Cal.  43,  13  Am.  Rep.  136;  Gougar  v.  Houst.  (DeL)  1, 19  AtL  576,  8  L.R.A. 
Timberlake,  148  Ind.  38,  46  N.  E.  339,  337;  State  v.  Dillon,  32  Fla.  545,  14 
62  A.  S.  R.  487,  37  L.R.A.  644.  So.  383,  22  L.R.A.  124;  Scown  v.  Czax- 
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a  different  theory.  And  so  it  is  contended  that  the  right  to  vote  while 
not  inalienable  is,  at  least,  an  inherent  right  and  within  the  meaning 
of  the  fundamental  declaration  of  a  bill  of  rights.  Not  inherent  in 
the  sense  of  inalienable  and  inseparable  from  the  individual,  bat 
inherent  in  the  same  sense  as  the  right  of  self-defense,  and  as  is  also 
the  right  to  acquire,  hold  and  transmit  property.  Accordingly,  it  has 
been  held  that  a  provision  of  a  constitution  granting  the  right  of 
suffrage  to  a  given  group  in  the  community  is  to  be  read  as  a  limita- 
tion rather  than  a  grant.  The  inherent  right  to  vote  is  one  reserved 
by  the  people  to  members  of  a  class,  and  as  so  reserved  guaranteed  by 
the  constitution." 

5.  Right  of  Suffrage  under  Federal  Constitution. — There  are  aev- 
oral  provisions  of  the  United  States  constitution  which  have  been 
seized  upon  as  carrying  a  guaranty  to  citizens  of  the  United  States 
of  the  right  to  vote.  The  first  contained  in  the  original  document, 
article  IV,  section  2,  declares  that  "the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
states."  And  the  second  of  similar  import  in  section  1  of  the  four- 
teenth amendment  provides  that  "all  persons  bom  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  third  provision  affecting  the  question  is  that  found  in 
the  fifteenth  amendment  which  provides  in  section  1  that,  "The  right 
of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state,  on  account  of  race,  color  or  pre- 
vious condition  of  servitude."  The  argvunent  based  upon  the  first  of 
these  provisions  is  answered  clearly  by  the  determination  that  the 
right  of  suffrage  is  not  a  privilege  or  immunity  that  a  citizen  of  one 
state  may  require  of  any  state  to  which  he  may  remove.**  The  answer 
to  the  second  proposition  is  very  much  the  same.  The  fourteenth 
amendment  did  not  add  the  right  of  suffrage  to  the  privileges  and 

necki,  264  ID.  305, 106  N.  E.  276,  Ann.       Note:  14  L.R.A.  580. 

Cas.  1915A  772,  I.I.R.A.  1915B  247;       See  also  Constitotiokal  Law,  vol. 

Gougar  v.  Timberlake,  148  Ind.   38,  6,  p.  287  et  seq. 

46  N.  E.  339,  62  A.  S.  R.  487,  37       18.  State   v.   Phelps,  144   Wis.   1, 

L.R.A.  644;  CoggeshaU  v.  Des  Moines,  128  N.  W,  1041,  35  L.R.A.(N.S.)  353. 

138  la.  730,  117  N.  W.  309,  128  A.  S.       19.  Van  Valkenburg  .v.  Brown,  43 

R.  221;  Ransom  v.  Black,  54  N.  J.  L.   Cal.  43, 13  Am.  Rep.  136. 

446,  24  Atl.  489, 1021, 16  L.R.A.  769;       See  Civn,  Rights,  vol.  5,  p.  575; 

Chamberlain  v.  Wood,  15  S.  D.  216,  Constitutiokal    Law,    vol.    6,    pp. 

88  N.  W.  109,  91  A.  S.  R.  674,  56   275-280,  287  et  seq.- 

L.K.A.  187. 
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immunities  of  citizenship,*'  nor  is  it  a  right  of  property  or  of  the 
person.*  The  fifteenth  amendment  does  not  afifect  the  power  of  the 
states  to  confer  or  to  withhold  the  right  of  suffrage,  in  such  manner 
as  the  people  may  deem  best  for  their  welfare,  and  upon  such  con- 
ditions or  qualifications  as  they  may  see  fit,  subject  only,  however, 
to  the  limitation  against  discrimination  on  account  of  race,  color  or 
previous  condition  of  servitude.  It  may  therefore  be  stated  that  the 
right  to  vote  in  the  states  comes  from  the  states,  but  the  right  of 
exemption  from  political  discrimination  comes  from  the  United 
States.*  The  fifteenth  amendment  had  a  direct  effect  in  the  case  of 
former  slave-holding  states  that  had  not  at  the  time  of  its  adoption 
removed  the  words  "white  man"  from  their  constitutions  as  a  qualifi- 
cation for  voting.  In  such  cases  it  substantially  conferred  on  the 
negro  the  right  to  vote.*  While  it  is  the  general  rule  that  the  state  has 
exclusive  jurisdiction  over  the  subject  of  elections,  the  right  to  vote 
for  certain  officers,  as,  for  example,  congressmen  and  United  States 
senators,  though  not  definitely  conferred  on  any  person  or  class  of 
persons  by  the  constitution,  is  nevertheless  fundamentally  based  upon 
the  federal  constitution  which  created  such  offices,  declared  that  they 
should  be  elective  and  pointed  to  the  means  of  ascertaining  who  should 

20.  United  States  v.  Cruikshank,  92  S.  347,  35  S.  Ct.  926;  Lackey  v.  Onited 

U.   S.  542,  23  U.  S.    (L.  ed.)   588;  States,  107  Fed.  114,  46  C.  C.  A.  189, 

Spencer  v.  Board  of  Registration,  1  53    L.R.A.    660;    Rarem    v.    United 

Mac  Arthur  (D.  C)  169,  29  Am.  Rep.  States,  121  Fed.  250,  57  C.  C.  A.  486, 

582;  Kinneen  v.  Wells,  144  Mass.  497,  61  L.R.A.  437;  Washington  v.  State, 

11  N.  E.  916,  59  Am.  Rep.  105;  Bloom-  75  Ala.  582,  51  Am.  Rep.  479;  State  v. 

er  V.  Todd,  3  Wash.  Ter.  599,  19  Pac.  Dillon,  32  Fla.  545,  14  So.  383,  22 

135, 1  L.R.A.  111  and  note.  L.R.A.  124;  Dorsey  v.  Brigham,  177 

Notes:  59  A.  S.  R.  521;  62  A.  S.  R.  111.  250,  52  N.  E.  303,  69  A.  S.  R. 

496;  69  A.  S.  R.  241;  1  L.R.A.  111;  228,  42  L.R.A.  809;  Gougar  v.  Timber- 

8  L.R.A.  337.  lake,  148  Ind.  38,  46  N.  E.  339,  62  A. 

See  also  Constitutional  Law,  vol.  S.  R.  487,  37  L.R.A.  644;  Blair  v. 

6,  p.  287;  and  as  to  the  privileges  and  Ridgely,  41  Mo.  63,  97  Am.  Dec.  248 

immanities  of  citizens  generally,  see  and  note;  State  t.  Phelps,  144  Wis.  1, 

Civil  Rights,  vol,  5,  p.  575  et  seq.;  128  N.  W.  1041,  35  L.R.A.(N.S.)  353. 

and  see  infra,  par.  40,  as  to  relation  Notes:  29  Am.  Rep.  590;  1  L.R.A. 

of  right  of  suffrage  to  citizenship.  Ill;  8  L.R.A.  337;  14  L.R.A.  580;  21 

1.  Note:  1  L.R.A.  111,  L.R.A.  662;  27  L.R.A.(N.S.)  522.    See 

2.  Minor  v.  Happersett,  21  Wall,  infra,  par.  60,  as  to  limitation  of  the 
162,  22  U.  S,  (L.  ed.)  627;  United  right  of  a  state  to  prescribe  education- 
States  V,  Reese,  92  U.  S.  214,  23  U,  al  qualifications  mider  a  statute  creat- 
S.  (L.  ed.)  563;  United  States  v.  iug  a  standard  which  the  fifteenth 
Cruikshank,  92  U.  S,  542,  23  U,  S,  amendment  was  intended  to  destroy, 
(L.  ed)  588;  Mason  v.  Missouri,  179  3.  Neal  v.  Delaware,  103  U.  S.  370, 
U.  S.  328,  21  S,  Ct.  125,  45  U,  S.  26  U,  S.  (L.  ed.)  567;  Ex  parte  Yar- 
(L,  ed.)  214;  James  v.  Bowman,  190  brough,  110  U.  S,  651,  4  S.  Ct,  152, 
U.  S.  127,  23  S,  Ct.  678,  47  U.  S.  (L,  28  U,  S.  (L.  ed,)  274. 

ed.)  979;  Pope  v.  Williams,  193  U.  S.       See  also  Civil  Rights,  vol.  5,  pp. 
621,  24  S.  Ct.  573,  48  U.  S.  (L.  ed.)    580,  581. 
817;  Guinn  v.  United  States,  238  U. 
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be  electors.*  Of  course  the  people  of  the  United  States,  as  sovereign 
owners  of  the  national  territories,  have  supreme  power  over  them  and 
their  inhabitants.  Hence  it  is  that,  subject  only  to  the  restrictions  in 
the  federal  constitution  itself,  Congress  is  vested  with  full  power  to 
determine  whether,  in  a  given  case,  any  of  the  people,  resident  in 
a  territory,  shall  participate  in  the  election  of  its  officers  or  the 
making  of  its  laws;  and  it  may  therefore  take  from  them  any  right 
of  suffrage  it  may  previously  have  conferred,  or  at  any  time  modify 
or  abridge  the  right  as  it  may  deem  expedient.' 

6.  Power  of  Legislature  to  Regulate  Right  of  Suffrage  and  Elec- 
tions.— ^It  is  said  that  the  right  of  each  state  to  define  the  qualifications 
of  its  voters  is  practically  complete  and  perfect,  except  in  so  far  as 
it  is  controlled  by  the  federal  constitution.*  This  rule  as  to  the  broad 
authority  to  limit,  deny  or  regulate  the  right  of  suflFrage  vested  in  the 
several  states  and  exercised  through  their  constitutions  must  be  very 
clearly  distinguished  from  the  rule  governing  the  exercise  of  similar 
power  by  state  legislatures.  Undoubtedly  le^slatures  have  the  power 
to  provide  means  for  holding  elections,  and  have  the  further  power 
of  regulating  such  elections ;  ^  and,  generally  speaking,  the  courte  will 
not  undertake  to  hamper  the  exercise  of  the  legislature  with  sharp 
distinctions  in  regard  to  the  enactment  of  laws  intended  to  safeguard 
the  ballot  and  to  regulate  the  holding  of  elections.*  In  fact  the  duty 
is  imposed  upon  legislatures  of  enacting  such  laws  as  will  secure  the 
proper  and  honest  conduct  of  elections,  both  in  determining  whether 
those  voting  possess  the  necessary  qualifications  and  in  securing  a 
proper  count  and  return.*  Nevertheless,  all  such  regulations  of  the 
4ective  franchise  must  be  reasonable,  uniform  and  impartial.  They 
must  not,  directly  or  indirectly,  deny  or  abridge  the  constitutional 
right  of  the  citizen  to  vote  or  unnecessarily  impede  the  exercise  of  that 

4.  Ex  parte  Yarbrough,  UO  U.  S.  796,  11  So.  133,  32  A.  S.  R.  355,  16 
651,  4  S.  Ct  152,  28  U.  S.  (L.  ed.)  L.R.A.  278;  State  v.  Brown,  97  Minn. 
274;  WUey  v.  Sinkler,  179  U.  S.  58,  402,  106  N.  W.  477,  5  L.R.A.(N.S.) 
21  S.  Ct.  17,  45  U.  S.  (L.  ed.)  84;  327;  Swartz  v.  Carlisle  Borough,  237 
Pope  V.  Williams,  193  U.  S.  621,  24  Pa.  St.  473,  85  Atl.  847,  Ann.  Cas. 
S.  Ct.  573,  48  U.  S.  (L.  ed.)  817.  See  1914B  458  and  note;  State  v.  Superior 
also  infra,  par.  9.  Court,  60  Wash.  370,  111  Pac.  233, 

5.  Murphy  v.  Ramsey,  114  U.  S.  15,  140  A.  S.  R.  925.  See  also  Richardson 
5  S.  Ct.  747,  29  U.  S.  (L.  ed.)  47.  v.  McChesney,  128  Ky,  363, 108  S.  W. 

6.  Kinneen  v.  Wells,  144  Mass.  497,  322,  129  A.  S.  R.  299. 

11  N.  E.  916,  59  Am.  Rep.  105.  8.  Wenston  v.  Moore,  244  Pa.  St. 

The  14th  and  15th  amendments  to  447,  91  Atl.  520,  Ann.  Cas.  1915C  498, 

the  United  States  constitution  do  not  L.R.A.  1915A  1190. 

limit  the  power  of  a  state  legislature  9.  People  v.  Chicago  Board  of  Elec- 

to  prescribe  the  qualification  of  voters  tion  Com'rs,  221  111.  9,  77  N.  E.  321,  5 

at  a  local  option  election.     Willis  v.  Ann.  Cas.  562;  State  v.  Phelps,  144 

Kahnbach,  109  Va.  475,  64  S.  E.  342,  Wis.  1,  128  N.  W.  1041,  35  LJI.A. 

21  L.R.A.(N.S.)  1009.  (N.S.)  353. 

7.  State  V.  McElroy,  44  La.  Ann. 
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right.  If  they  do  they  must  be  declared  void.**  So  long  as  an  elector 
has  the  privilege  of  voting  for  the  candidate  of  his  choice,  and  a  way 
is  provided,  there  can  be  no  challenge  of  an  election  law  on  constitu- 
tional grounds.  Only  such  provisions  as  may  in  their  operation  shut 
off  the  voter  from  the  ballot  box  will  be  held  obnoxious  to  the  con- 
stitutional guaranty  of  the  right  to  vote.** 

7.  Classification  for  Purposes  of  Election;  Election  Law  Violating 
Constitutional  Guaranty. — It  has  been  said  that  a  legislative  inter- 
ference with  the  elective  franchise  must  stand  the  test  of  these  con- 
stitutional fundamentals:  (1)  the  express  and  implied  inhibitions 
of  class  legislation;  (2)  the  recognized  existence  and  inviolability  of 
inherent  rights;  (3)  the  constitutionally  declared  purpose  of  govern- 
ment; (4)  the  express  guaranty  of  the  right  to  vote.*'  For  example, 
the  legislature  has  no  power  to  divide  the  electors  of  the  state  into 
classes,  and  impose  upon  one  class  burdens  not  borne  by  all  alike.** 
Nor  has  it  a  right  to  prescribe  one  primary  election  system  for  one 
county  of  the  state  and  a  different  system  for  other  counties,  nor  to 
classify  the  counties  upon  the  basis  of  population,  establishing  dif- 
ferent regulations  in  each,  where  it  is  clear  that  the  difference  in 
population  neither  calls  for  nor  justifies  the  different  provisions  of 
the  act.**  But  experience  has  shown  that  rules  and  regulations  of 
a  more  specific  and  a  stricter  character  are  needful  for  properly  conr 
trolling  and  governing  elections  in  the  larger  and  more  densely  popu- 
lated cities  and  towns  than  in  the  smaller  ones  and  in  rural  districts ; 
so  that  a  classification  with  respect  to  elections  founded  upon  popula- 
tion is  permissible,  and  the  legislation  will  not  be  invalid  as  special 
legislation  if  the  difference  in  legislative  requirements  is  reasonably 
necessary  to  meet  the  difference  in  the  conditions.  For  this  reason 
there  is  no  violation  of  the  guaranty  of  the  equal  protection  of  the 
laws  under  the  federal  constitution,  where  a  statute  provides  for 
primary  elections  in  cities  of  a  certain  size  and  not  in  others,*'  or 
where  registration  of  voters  is  provided  for  in  some  cities  of  a  large 

10.  Morris  v.  Powell,  125  Ind.  281,   66;  125  A.  8.  B.  674;  128  A.  8.  B. 
25  N.  E.  221,  9  L.R.A.  326;  Parvin   233. 

V.  Wimbcrg,  130  Ind.  561,  30  N.  E.  11.  State  ▼.  Superior  Court,  .60 
790,  30  A.  S.  R.  254  and  note,  15  Wash,  370,  111  Pac.  233, 140  A.  S.  R. 
L.R.A.  775;   Taylor  v.  Blcakley,  55  925.  ,..„., 

Kan.  1,  39  Pac.  1045,  49  A.  S.  B.  233,  „  12.  State  v.  Phelps,  144  Wis.  1, 128 
28  h.R.'k.  683;  Attorney  General  v.  N- W.  1041,  35  LR  A.  N.S.)  3d3 

^'"TN'^ras?  r^Vlt  42^  32Tl'299^f  Si'8?5*  ''^'• 
545,  44  N.  W    388    18  A.  S.  B.  458       j^   p      j^    ^  'chj  g^^j    „, 

and   note,  7   L.B.A.^  99 ;   Raaaom   v.  Election  Com're,  221  111.  9,  77  N.  E. 

Black,  54  N.  J.  L.  446,  24  AU.  489,  321,  5  Ann.  Caa.  562. 

1021, 16  L.B.A.  769 ;  De  Walt  v.  Bart-  See  Constitutional  Law,  vol.  9,  pp. 

ley,  146  Pa.  St  529,  24  AU.  185,  28  373-386  as  to  classification  generally. 

A.  S.  B.  814,  15  L.BJL.  771.  15.  Ladd  v.   Holmes,  40  Ore.  167, 

Notes:  28  A.  S.  B.  820;  32  A.  S.  B.  66  Pac.  714,  91  A.  S.  B.  457. 
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population  and  not  in  others.**  Frequently  constitutions  provide 
expressly  that  laws  governing  elections  shall  be  uniform  throughout 
the  state.  Such  a  provision  has  reference  particularly  to  the  general 
election  laws  of  the  state  and  not  to  local  elections,  but  even  if  it 
should  be  held  to  apply  to  the  latter,  the  different  districts  provided 
for  under  it,  as  for  example  counties,  may  be  classified  in  accordance 
with  their  population.*'  Election  laws  of  course  will  not  be  permitted 
to  violate  any  constitutional  provision;  and  so  a  statute  requiring  a 
report  of  a  civic  league  upon  a  candidate  for  public  office  to  state  in 
full  all  the  facts  on  which  it  is  founded,  together  with  the  names  and 
addresses  of  the  persons  furnishing  it,  since  it  violates  a  constitutional 
guaranty  of  freedom  of  speech,  is  void.** 

8.  Power  of  Legislature  as  Affected  by  Guaranty  of  Free  and  Equal 
Elections. — Legislative  regulations  as  to  the  manner  of  voting  and  the 
restrictions  placed  thereon  must  be  tested  frequontiy  by  the  broad 
rule  laid  down  in  many  constitutions  to  the  efiPect  that  elections  must 
be  "free  and  equal."  Under  such  a  guaranty  the  right  to  vote,  as  the 
words  expressly  state,  must  be  maintained  absolutely  free,  and  the 
vote  of  every  elector  must  be  granted  equal  influence  with  that  of  every 
other  elector.**  To  be  free  means  that  the  voter  shall  be  left  in  the 
untrammeled  exercise,  whether  by  civil  or  military  authority,  of  his 
right  or  privilege;  that  is  to  say,  no  impediment  or  restraint  of  any 
character  shall  be  imposed  upon  him  either  directly  or  indirectly 
whereby  he  shall  be  hindered  or  prevented  from  participation  at  the 
polls.*'  As  otherwise  expressed,  an  election  is  free  and  equal  within 
the  ibeaning  of  the  constitution  when  it  is  public  and  open  to  all 
qualified  electors  alike;  when  every  voter  has  the  same  right  as  any 
other  voter;  when  each  voter  under  the  law  has  the  right  to  cast  his 
ballot  and  have  it  honestly  counted ;  when  the  regulation  of  the  right 
to  exercise  the  franchi?e  does  not  deny  the  franchise  itself,  or  make 
it  so  difficult  as  to  amount  to  a  denial;  and  when  no  constitutional 
right  of  the  qualified  elector  is  subverted  or  denied  him.*  This  con- 
stitutional guaranty  has  been  frequently  invoked  in  argument  against 
many  forms  of  legislative  regulation,  sJl  of  which  tend  necessarily  to 
restrain  the  voter's  freedom.  It  should  be  remembered  as  a  counter 
proposition,  however,  that  the  guaranty  is  directed  not  solely  against 
the  interference  of  governmental  authorities  civil  and  military  but 
against  individual  interference  as  well,  for  an  election  to  be  free  must 

16.  Mason  v.  State,  179  U,  S.  328,  19.  People  v.  Chicago  Board  of 
21  S.  Ct.  125,  45  U.  S.  (L.  ed.)  214.       Election  Com'rs,  221  lU.  9,  77  N.  E. 

17.  Ex  parte  Owens,  148  Ala.  402,  321,  5  Ann,  Cas.  562. 

42  So.  676,  121  A.  S.  B.  67,  8  LJI.A.  20.  Ladd  v.  Holmes,  40  Ore.  167,  66 

(N.S.)  888,  Pac.  714,  91  A.  S.  R.  457, 

18.  Ex  parte  Harrison,  212  Mo.  88,  1.  Wenston  v.  Moore,  244  Pa.  St. 
110  S.  W.  709,  126  A.  S.  E.  557,  15  447,  91  Atl.  520,  Ann.  Cas.  1915C  498, 
Ann.  Cas.  1,  16  L.R,A,{N,S.)  950,  L.R.A,  1915A  1190, 
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be  without  coercion  of  every  description*  And,  therefore,  a  legislative 
regulation  of  the  conduct  of  an  election,  while  resulting  in  immediate 
limitation  of  the  freedom  of  the  voter,  may  in  fact  enlarge  his  freedom 
by  the  protection  afforded  thereby  against  interference  from  indi- 
viduals. The  word  "equal"  as  used  in  the  guaranty  has  a  somewhat 
different  signification  from  that  of  "free."  It  comprehends  the  prin- 
ciple that  evOTy  elector  has  the  right  to  have  his  vote  count  for  all  it 
is  worth,  in  proportion  to  the  whole  number  of  qualified  electors  desir- 
ing to  exercise  their  privilege.  And  so,  if  persons  not  legitimately 
entitled  to  vote  are  permitted  to  do  so,  the  legal  voter  is  denied  his 
adequate,  proportionate  share  of  influence,  and  the  result  is  that  the 
election,  as  to  him,  is  unequal;  that  is,  he  is  denied  the  equal  influence 
to  which  he  is  entitled  with  all  other  qualified  electors.*  Where, 
however,  unreasonable  regulations  are  imposed  upon  the  exercise  of 
the  right  of  suffrage,  there  clearly  the  freedom  of  the  ballot  is  con- 
travened and  the  regulations  are  void.  And  where  different  regula- 
tions are  imposed  upon  different  voters  or  groups  of  voters,  for 
example  by  the  classification  of  cities  or  counties,  and  the  imposing  of 
certain  regulations  upon  some  and  not  upon  others,  elections  held 
thereunder  are  not  equal  and  violate  the  constitutional  prohibitions.* 
9.  Power  of  Congress  to  Regulate  Certain  Elections.— Congress  has 
the  paramount,  and  where  it  sees  fit  to  exercise  it,  the  exclusive 
power  to  regulate  elections  for  representatives  in  Congress.  However 
in  making  regulations  for  the  Section  of  representatives,  it  is  not 
necessary  that  Congress  should  assume  entire  and  exclusive  con- 
trol thereof.  By  virtue  of  that  clause  of  the  constitution  which 
declares  that  "the  times,  places,  and  manner  of  holding  elections 
for  senators  and  representatives  shall  be  prescribed  in  each  state  by 
the  legislature  thereof,  but  that  Congress  may  at  any  time  by  law 
make  or  alter  such  regulations,  except  as  to  the  place  of  choosing 
senators,"  Congress  has  a  supervisory  power  over  the  subject,  and 
may  either  make  entirely  new  regulations,  or  add  to,  alter,  or  modify 
the  regulations  made  by  the  state.  In  the  exercise  of  such  supervisory 
power.  Congress  may  impose  new  duties  on  the  officers  of  election,  or 
additional  penalties  for  breach  of  duty,  or  for  the  perpetration  of 
fraud;  or  provide  for  the  attendance  of  officers  to  prevent  frauds 
and  see  that  the  elections  are  legally  and  fairly  conducted.  The  exer- 
cise of  such  power  cam  properly  cause  no  collision  of  regulations  or 
jurisdiction;  and  any  regulations  it  may  make  necessarily  supersede 
inconsistent  regulations  of  the  state.    This  is  involved  in  the  power 

2.  De  Walt  v..  Hartley,  146  Pa.  St.  4.  Ballentine  v.  Willey,  3  Idaho  496, 
529,  24  Atl.  185,  28  A.  S.  R.  814,  15  31  Pac.  994,  95  A.  S.  R.  17;  People 
LbRA.  771.  V.  Chicago  Board  of  Election  Com'rs, 

S.  Ladd  V.  Holmes,  40  Ore.  167,  66  221  111.  9,  77  N.  E.  321,  5  Ann.  Caa. 
Pac  714,  91  A.  S.  R.  457.  562. 
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to"  "make  or  alter."  •  The  control  of  Congress  over  elections  of  presi- 
dential electors  is  not  so  clear.  Under  article  2,  section  1,  dause 
4  of  the  federal  constitution  Congress  is  given  the  power  to  fix  the 
time  for  choosing  presidential  electors,  but  the  constitution  does  not 
declare  that  they  shall  be  elected,  and,  therefore,  although  the  office 
of  elector  is  established  by  the  constitution,  the  right  to  vote  for 
such  an  elector  is  dependent  solely  upon  the  action  of  the  state  in 
making  the  office  elective.  There  is  moreover  no  express  provision 
of  the  constitution  giving  Congress  power  over  such  elections  if  they 
be  held.  In  fact  Congress  has  not  undertaken  to  regulate  the  con- 
duct of  elections  of  presidential  electors,  and  their  protection  has 
been  left  to  the  states,  which  have,  if  not  exclusive,  at  least  concur- 
rent jurisdiction  in  the  matter.  It  would  seem  that  the  states  also 
have  concurrent  jurisdiction  over  congressional  elections  and  may 
make  fraud  in  connection  therewith  a  state  offense.*  While  the  four- 
teenth and  fifteenth  amendments  are  directed  against  $tate  and  not 
individual  action,  and  the  legislation  authorized  by  them  is  likewise 
restricted,'  it  cannot  be  argued  that  the  fifteenth  amendment  operates 
only  to  annul  discrimination  in  existing  constitutions  and  laws,  or 
that  it  merely  prohibits  all  future  legislation  denying  or  abridging 
the  right  of  suffrage  on  account  of  race,  color  and  condition,  or  that 
the  power  of  Congress  to  enforce  it  is  limited  to  legislation  appropriate 
to  the  prevention  and  punishment  of  conduct  based  upon  discrimi- 
nating legislation.  This  is  too  narrow  a  view  to  take  of  the  scope 
of  the  amendment.  It  should  properly  be  considered  as  avoiding 
and  inhibiting  not  only  state  legislation,  but  all  state  action  of  every 
kind,  and  by  everyone  assuming  to  exercise  the  power  of  the  state, 
whether  the  state's  authority  be  exceeded  or  not.  And  so  Congress 
has  the  power  to  provide  for  the  indictment  and  punishment  of  any 
person  exercising  the  power  of  the  state  who  shall  exclude,  on  account 
of  race,  color,  or  previous  condition  of  servitude,  the  vote  of  law- 
fully qualified  voters,  even  at  a  purely  state  election.    But  Congress 

5.  Ex  parte  Siebold,  100  U.  S.  371,  to  the  states  under  the  constitution  of 
25U.S.  (L.ed.)  717;  Ex  parte  Clarke,  the  United  States.  McPherson  v. 
mo  U.  S.  399,  25  U.  S.  (L.  ed.)  715;  Blacker,  146  U.  S.  1,  13  S.  Ct.  3,  36 
United  States  v.  Gale,  109  U.  S.  65,  3  U.  S.  (L.  ed.)  869. 

S.  Ct.  1,  27  U.  S.  (L.  ed.)  857;  Ex  7.  United  States  v.  Cruiksh«nk,  92 

parte  Yarbrough,  110  U.  S.  651,  4  S.  U.   S.  542,  23   U.   S.    (L.  ed.)    588; 

Ct.  152,  28  U.  S.  (L.  ed.)  274;  In  re  James  v.  Bowman,  190  U.  S.  127,  23 

Coy,  127  U.  S.  731,  8  S.  Ct.  1263,  32  S.  Ct.  678,  47  U,  S.   (L.  ed.)   979; 

U.  S.  (L.  ed.)  274.  Lackey  v.  United  States,  107  Fed.  Ill, 

Note:  53  L.R.A.  663,  664.  46  C.  C.  A.  189,  53  L.R.A.  660  riid 

6.  In  re  Green,  134  U.  S.  377,  10  note;  Karem  v.  United  States,  121  Fed. 
S.  Ct.  586,  33  U.  S.  (L.  ed.)  951.  250,  57  C.  C.  A.  486,  61  L.R.A.  437. 

It  has  been  ruled  that  the  appoint-       Note:  53  L.R.A.  668 
ment   and   mode  of  appointment  of       See  also  Civil  Rights,  vol.  5,  pp. 
presidential  electors  belong  exclusively    578-581. 
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cannot  go  further  than  this  and  undertake  to  punish  mete  lawless 
acts  of  individuals  in  preventing  colored  persons  from  voting  at 
purely  state  elections  nor  can  it  punish  state  officers  for  the  wrong- 
ful refusal  to  receive  the  vote  of  a  qualified  colored  elector  at  a  state 
election,  unless  the  wrongful  refusal  at  such  an  election  is  because 
of  race,  color,  or  previous  condition  of  servitude.*  But  Congress  has 
no  power  to  punish  the  intimidation  of  voters  at  purely  state  elections 
where  the  conduct  complained  of  is  not  grounded  upon  race,  color 
or  previous  condition  of  servitude.'  An  act  of  Congress  which  is 
manifestly  enacted  to  punish  bribery  at  all  elections,  state  and  federal, 
of  persons  guaranteed  the  right  to  vote  by  the  fifteenth  amendment, 
is  void  and  cannot,  for  the  purpose  of  sustaining  its  constitutionality, 
be  limited  by  judicial  construction  to  the  bribery  of  voters  at  elections 
for  federal  officers.** 

10.  Jurisdiction  of  Courts  in  Election  Matters  Generally. — ^In  con- 
sidering the  general  powers  of  the  courts,  a  distinction  has  been  drawn 
between  the  jurisdiction  of  courts  of  equity  and  of  law,  based  upon  a 
distinction  between  political  and  civil  rights.  Political  rights  have 
been  defined  to  be  rights  exercisable  in  the  administration  of  govern- 
ment and  comprehend  the  power  to  participate  directly  or  indirectly 
in  the  establishment  or  management  of  the  gpvernment.  They  are 
opposed  to  civil  rights  which  broadly  comprehend  all  rights  accorded 
to  every  member  of  a  district  or  nation.**  In  view  of  this  distinction, 
the  right  of  sufiFrage  beirtg  political  in  character,  it  has  been  generally 
held  that  its  assertion  and  protection  are  not  properly  matters  for 
the  cognizance  of  courts  of  equity,  for  the  subject  of  the  jurisdiction 
of  such  courts  is  civil  property,  and  they  are  not  concerned  with  the 
maintenance  of  purely  political  rights  where  no  civil  or  property  right 
is  involved.  The  extraordinary  jurisdiction  of  courts  of  chancery 
cannot,  therefore,  be  invoked  to  protect  the  right  of  a  citizen  to  vote 
or  to  be  voted  for  at  an  election,  or  his  right  to  be  a  candidate  for  or 
to  be  elected  to  any  office.  Nor  can  it  be  invoked  for  the  purpose  of 
restraining  the  holding  of  an  election,  or  of  directing  or  controlling 
the  mode  in  which,  or  of  determining  the  rules  of  law  in  pursuance  of 
which,  an  election  shall  be  held.  If  a  public  officer,  charged  with 
political  administration,  has  disobeyed  or  threatens  to  disobey  the  man- 
date of  the  law,  whether  in  respect  to  calling  or  conducting  an  election 

8.  Karem  v.  United  States,  121  Fed.  114,  46  C.  C.  A.  189,  53  L.R.A.  660 
250,  57  C.  C.  A.  486,  61  L.R.A.  437.  and  note. 

See  also  Civni  RioaTS,  toL  5,  p.  10.  James  v.  Bowman,  190  U.   S. 

681.  127,  23  S.  Gt.  678,  47  U.  S.  (L.  ed.) 

Sec  infra,  par.  169,  as  to  indictments  979. 

against  a  person  who  knowingly  per-  11.  Fletcher  v,  Tuttle,  151  HI.  41, 

senates  and  votes  under  the  name  of  37  N.  E.  683,  42  A.  S.  R,  220,  25 

another  for  a  member  of  Cong^ss.  L.R.A.  143. 

9.  Lackey  v.  United  States,  107  Fed. 
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or  otherwise,  the  party  injured  or  threatened  with  injury  in  his 
political  rights,  must  seek  his  remedy  in  a  court  of  law,  and  not  in  a 
court  of  chancery.**  If  an  illegal  election  a£Fect8  property  rights  as 
well  as  rights  of  a  political  nature,  equity  will  interfere;  and  it  has 
been  held  that  an  injunction  would  lie  to  prevent  a  committee  of  a 
political  party  from  carrying  out  an  illegal  system  of  enrollment 
which  would  prevent  many  members  of  the  party  from  voting  at  a 
primary  election.**  However,  in  those  states  where  the  distinction 
between  courts  of  equity  and  courts  of  law  no  longer  exists,  the  strict 
rule  indicated  is  subject  to  some  modification;  but  in  any  event  a 
court  of  equity  would  not  be  justified  in  enjoining  for  mere  irregulari- 
ties the  calling  and  holding  of  an  election.**  Notwithstanding  this 
sweeping  exclusion  of  equitable  interference  with  elections,  an  in- 
stance may  be  cited,  where,  upon  the  initiative  of  the  attorney-general, 
the  court  granted  an  injunction  against  a  conspiracy  upon  the  part 
of  election  officers  to  commit  fraud  at  an  election  by  padding  election 
lists,  permitting  repeating,  and  falsifying  returns;  for  while  the  pre- 
vention of  fraud  may  have  a  political  effect,  the  question  presented 
does  not  thereby  become  a  political  instead  of  a  judicial  one.  Further- 
more where  a  court  of  equity  has  issued  an  injunction  to  prevent 
election  frauds,  it  has  inherent  power  to  render  the  injunction  effectual 
by  undoing  frauds  committed  in  violation  of  such  injunction,  and  to 
this  end  may  restrain  election  officers  from  canvassing  returns  which 
are  clearly  the  result  of  a  fraud  committed  at  such  elections."  This 
extraordinary  writ  should  issue,  it  is  said,  only  at  the  instance  of  the 
attorney-general,  and  before  a  private  individual  can  institute  such  a 
proceeding  to  protect  the  rights  of  the  public  it  should  appear  that 
the  public  officer  had  refused  to  act.*'     It  has  been  held  that  an 

12.  Fletcher  v.  TutUe,  151  ID.  41,  Okie.  620,  122  Pac.  173,  40  L.R.A. 
37  N.  E.  683,  42  A.  S.  R.  220,  25  (N.S.)  576;  Alderson  v.  Kanawha 
L.R.A.  143;  People  v.  Barrett,  203  111.  County  Court  Com'rs,  32  W.  Va.  640, 
99,  67  N.  E.  742,  96  A.  S.  R.  296;  9  S.  E.  868,  25  A.  S.  R.  840,  5  L.R.A. 
Shoemaker  v.  Des  Moines,  129  la.  244,   334. 

105  N.  W.  520,  3  L.R.A.(N.S.)   382       Notes:  42  A.  S.  R.  234;  96  A.  8. 
and   note;    U.    S.    Standard    Voting   R.  303;  Ann.  Cas.  1915C  989. 
Mach.  Co.  T.  Hobson,  132  la.  38,  109       See  generally,  Equitt. 
N.  W.  458,  119  A.  S.  R.  539,  10  Ann.       13.  Note:  Ann.  Cas.  1915C  989. 
Cas.  972,  7  L.R.A.(N.S.)   512;  Dug-       14.  Duggan    v.    Emporia,   84   Kan. 
gan  V.  Emporia,  84  Kan.  429, 114  Pac.   429,  114  Pac.  235,  Ann.  Cas.  1912A 
235,  Ann.  Cas.  1912A  719  and  note;   719  and  note. 
Weaver  v.  Toney,  107  Ky.  419,  54  S.       See  infra,  par.  22. 
W.   732,   50   L.R.A.    105;    Conner   v.       16.  People  v.  Tool,  35  Colo.  225,  86 
Gray,   88   Miss.   489,   41    So.   186,  9   Pae.  224,  229,  231,  117  A.  S.  R.  198, 
Ann.  Cas.  120  and  note;  State  v.  Aloe,  6  L.R.A.(N.S.)  872. 
152  Mo.  466,  54  S.  W.  494,  47  LJl.A.       16.  People  v.  District  Court  of  Se«s- 
39;-: :  State  v.  Hogan,  24  Mont.  379,  ond  Judicial  District,  37  Colo.  443,  86 
62    Pae.    493,    51    L.R.A.    958;    City   Pac.  87,  92  Pae.  958,  13  L.B.A.(N.S.) 
Council   of   McAlester  v.   Milwee,  31   768. 
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unlawful  interference  with  the  elective  franchise  of  a  state  and  an 
injury  to  the  rights  and  elective  franchise  of  its  citizens,  presents  a 
case  for  a  writ  of  certiorari  under  the  original  jurisdiction  of  the 
supreme  court  of  a  state  to  issue,  hear  and  determine  such  writs.  In 
such  a  case  application  for  such  a  writ  is  properly  made  by  the  attor- 
ney-general of  the  state,  and  issuance  ordered  where  there  is  no  writ 
of  error,  appeal  or  other  plain,  speedy  or  adequate  remedy.*'  The 
jtirisdiction  of  courts  over  apportionment  acts  is  considered  else- 
where.** 

11.  Jurisdictioa  of  Federal  Courts. — ^The  scope  of  the  equitable 
jurisdiction  of  the  federal  courts  was  not  extended  beyond  what  was 
an  appropriate  subject-matter  for  equitable  relief  according  to  exist- 
ing standards,  by  the  provision  (U.  S.  Rev.  Stat,  §  1979, 1  Fed.  Stat. 
Annot.  795)  that  every  person  who,  under  color  of  state  legislation, 
subjects,  or  causes  to  be  subjected,  any  citizen  of  the  United  States  to 
the  deprivation  of  any  rights,  privileges,  or  immunities  secured  by  the 
federal  constitution  and  laws  shall  be  liable  to  the  party  injured  "in 
an  action  at  law,  suit  in  equity,  or  other  appropriate  proceeding  for  re- 
drees."  Equity  will  not  compel  a  county  board  of  registrars  to  enroll 
a  negro  cm  the  voting  lists  as  a  duly  qualified  voter,  under  constitu- 
tional registration  provisions  of  a  state,  where  the  main  object  of  the 
bill  is  to  have  these  registration  provisions,  upon  which  the  right  to 
register  is  founded,  declared  void  as  a  fraud  upon  the  federal  constitu- 
tion because  of  discrimination  against  negroes,  since,  it  has  been  held, 
if  that  is  the  character  of  these  provisions,  the  court  will  not  require 
officials  to  proceed  to  act  under  them.**  The  right  to  vote  for  members 
of  Congress  of  the  United  States  has  its  foundation  in  the  constitution 
of  the  United  States,  and  therefore  a  case  involving  the  question  may 
be  brought  directly  from  the  circuit  court  to  the  supreme  court.  An 
action  against  election  officers  to  recover  damages  for  the  rejection  of 
a  vote  for  a  member  of  the  House  of  Representatives  for  the  United 
States,  in  which  the  damages  are  laid  at  the  sum  exceeding  the  amount 
necessary  to  support  the  jurisdiction  of  the  circuit  court  of  the  United 
States,  is  within  the  jurisdiction  of  such  court  concurrently  with  the 
courts  of  the  state;  and  the  amount  of  damages  which  the  plaintiff 
shall  recover  in  an  action  for  rejecting  his  vote  for  a  member  of  Con- 
gress is  peculiarly  appropriate  for  the  determination  of  a  jury.** 

II.  Ordering  or  Calling  Elections 

12.  In  General. — There  is  no  inherent  right  in  the  people  to  hold 
an  election.    It  can  only  be  by  virtue  of  some  constitutiond  provision 

17.  State  V.  Hughes  County,  1  8.  D.  23  8.  Ct.  639,  47  U.  8.  (L.  ed.)  909. 
292,  46  N.  W.  1127, 10  L.R.A.  588.  20.  Wiley  v.  Sinkler,  179  U.  8.  58, 

18.  See  infra,  par.  23.  21  S.  Ct.  17,  45  U.  S.  (L.  cd.)  84. 

19.  Ofles  V.  Harris,  189  U.  8.  475, 
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or  legal  enactment  either  expressly  or  by  direct  implication  authoris- 
ing that  particular  election.*  And  so  in  considering  the  validity  of  an 
election  it  is  necessary  to  ascertain  whether  it  has  been  ordered  or 
called  and  held  in  accordance  with  the  statute  authorizing  it.  On 
the  question  of  calling  or  ordering  an  election,  it  is  proper  to  bear  in 
mind  the  distinction  drawn  in  the  decisions  between  general  or  regular 
and  special  elections.  The  time  when  general  elections  are  to  be  held 
is  a  matter  fixed  by  constitutional  provision  and  is  of  course  to  be 
considered  mandatory.  Congress  in  pursuance  of  its  authority  under 
the  federal  constitution  to  determine  the  time  of  choosing  presidential 
electors,  senators  and  representatives  in  Congress,  and  in  the  exercise 
of  this  authority,  has  fixed  the  first  Tuesday  after  the  first  Monday 
of  November  in  even  numbered  years,  for  their  choosing  or  election. 
State  constitutions  very  generally  adopt  this  date  as  the  date  for 
general  state  elections,  both  in  even  and  in  odd  numbered  years. 
Frequently  provision  is  made  for  two  general  elections  a  year,  at 
which  local  officers  are  elected  and  local  questions  determined.  In 
some  states  general  elections  for  the  election  of  local  officers  are  held 
in  November  of  the  odd  numbered  years,  and  those  for  state  and 
national  officers  in  the  even  numbered  years.  Where  the  constitution 
has  fixed  the  date  of  an  election  of  federal  officers,  there  is  no  authority 
in  the  state  for  holding  it  at  any  other  time.  i?he  time  for  holding 
special  elections  is  usually  left  undetermined  although  in  some  cases 
it  is  provided  that  all  elections  shall  be  held  at  a  given  time.*  Where 
the  time  for  holding  special  elections  is  not  fixed  by  the  constitution 
but  is  based  upon  statutory  requirement  there  is  some  difference  of 
opinion  as  to  whether  the  direction  as  to  time  is  mandatory  or  direc- 
tory. A  distinction  is  observable  in  the  strictness  with  which  the 
courts  insist  upon  a  compliance  with  statutory  or  constitutional 
requirements  in  the  preliminary  procedure  incident  to  calling  elec- 
tions,— in  special  elections  a  much  closer  observance  of  all  details  being 
required  than  in  general  elections.* 

13.  Necessity  for  Proclamation  or  Notice. — ^It  may  be  stated  as  a 
general  principle  that  the  calling  of  an  election  contemplates  the 
gi\'ing  of  some  notice.*  And  it  is  universally  the  practice  to  direct 
by  statute  both  the  manner  and  the  time  of  giving  notice  of  all  elec- 
tions— those  fixed  at  regularly  recurring  intervals  as  well  as  special 
elections  called  for  a  particular  occasion.  There  is,  however,  a  dif- 
ference in  the  necessity  for  notice  in  the  two  classes  of  elections,  and 
this  difference  has  been  recognized  by  the  courts  in  passing  upon  ques- 

1.  Note:  90  A.  S.  R.  65.  W.  773,  42  L.R.A.  738. 

2.  Belknap    v.    Louisville,    99    Ky.       8.  See  infra,  par.  19. 

474,  36  S.  W.  1118,  59  A.  S.  R.  478,       4.  State  v.  Superior  Court,  71  Wash. 
34  L.R.A.  256,  overruled  on  another   484,  128  Pac.  1054,  Aan.  Cas.  1914C 
point  by  Montgomery  Countv  Fiscal   591. 
Court  V.  Trimble,  104  Ky.  639,  47  S.       Note:  90  A.  S.  R.  67. 
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tioDS  arising  from  a  failure  to  comply  with  the  requirements  of  the 
law.  As  to  general  elections  it  has  been  well  established  that  the 
Axing  of  the  time  for  the  election  either  by  law  or  by  the  constitution 
is  in  itself  notice  which  all  electors  must  heed;  and  hence  where  an 
officer  is  charged  with  the  duty  of  giving  notice  of  such  an  election  or 
with  the  issuing  of  a  proclamation  thereof,  his  failure  to  perform  his 
duty  will  not  invalidate  the  election.  Such  special  provision  for 
notice  is  held  to  be  only  a  reminder  to  electors  of  what  the  law  has 
already  provided.  It  is  directory  merely,  not  mandatory,  and  is  in 
no  way  connected  with  the  elector's  right  to  the  elective  franchise,  nor 
is  it  a  condition  precedent  to  be  performed  by  another  to  entitle  him 
to  exercise  the  rights'  Where,  however,  the  time  for  holding  an 
election  is  not  prescribed  by  law,  but  is  fixed  by  the  officer  vested  with 
authority  to  call  it,  the  voters  cannot  be  expected  to  have  or  to  take 
notice  thereof  unless  notice  be  given  or  a  proclamation  issued.  And 
so  a  requirement  to  this  e£Fect  must  be  considered  as  mandatory  and 
its  performance  essential  to  the  validity  of  the  election.*  It  would 
seem  proper  to  apply  the  same  rule  when  the  special  election  is  held 
at  the  same  time  as  a  general  election,  although  this  conclusion  is  not 
undisputed.^  There  is,  however,  a  presumption  that  an  election  officer 
or  other  official  upon  whom  is  imposed  the  duty  of  giving  notice  has 
performed  that  duty,  and  so  where  notices  are  required  to  be  issued 
and  posted  or  mailed  and  a  compliance  with  the  statute  up  to  the  time 
of  such  issuance  or  mailing  is  shown,  the  law  presumes  that  the 
official  duty  has  been  regularly  performed,  and  this  constitutes  prima 
facie  evidence  of  issuing,  mailing  or  posting  the  notices.  It  is  a  rule 
also  that  where  an  election  has  been  held  and  the  will  of  the  voters 
has  been  executed  by  the  proper  authority,  it  may  be  presumed  that 
due  notice  of  the  election  was  given,  under  the  principle  that  where 
the  performance  of  a  prior  act  is  necessary  to  the  legality  of  a  subse- 
quent act,  proof  of  the  latter  carries  with  it  a  presumption  of  the 
due  performance  of  the  former.* 

14.  Defects  or  Irregularities  in  the  Giv4ng  of  Notice — General 
Rule. — In  addition  to  the  general  provisions  for  the  giving  of  notice 

8.  State  ▼.  Jones,  19  Ind.  356,  81  594,  67  N.  W.  958,  32  L.R.A.  723; 

Am.   Dec   403   and   note;    People   v.  Marsden  v.  Harlocker,  48  Ore.  90,  85 

Hartwell,  12  Mich.  508.  86  Am.  Dec.  Pac.  328,  120  A.  S.  R.  786  and  note; 

70;  Adsit  v.  Board  of  State  Canvass-  State  v.  Sengstacken,  61  Ore.  455,  122 

ere,  84  Mich.  420,  48  N.  W,  31,  11  Pac.  292,  Ann.  Cas.  1914B  230;  State 

L.R.A.  534;  Marsden  v.  Harlocker,  48  v.  Port  of  Tillamook,  62  Ore.  332, 124 

Ore.  90,  85  Pac.  328, 120  A.  8.  B.  786  Pac.  637,  Ann.  Cas.  1914C  483. 

and  note.  Notes:  51  A.  S.  R.  847;  90  A.  S.  R. 

Notes:  86  Am.  Dec.  74;  90  A.  S.  R.  69;  Ann.  Cas.  1913E  372. 

67;  Ann.  Cas.  1913E  374.  7.  Note:  90  A.  S.  R.  69. 

6.  Adsit  V.  Board  of  State  Canvass-  8.  State  v.   Port  of  Tillamook,  62 

era,  84  Mich.  420,  48  N.  W.  31,  11  Ore.   332,   124   Pac.   637,   Ann.   Caa. 

L.RA.  534;  State  ▼.  LangUe,  5  N.  D.  1914C  483. 
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of  elections  it  Is  manifestly  necessary  for  the  legislature  to  provide 
for  the  manner  in  which  the  notice  shall  be  given.  Primarily  the 
notice  should  refer  to  the  time  and  place  of  the  election  and  should, 
moreover,  contain  a  statement  of  its  object  sufficient  to  enable  the 
voters  to  act  and  deliberate  thereon  intelligently.  The  time  of  giving 
the  notice  and  the  particular  method,  whether  by  publication,  posting 
or  otherwise  are  also  provided  in  order  that  the  notice  may  with  some 
certainty  be  brought  home  to  the  voters.  Frequently  irregularities 
occur  in  following  statutory  requirements  and  the  validity  of  the 
election  is  brought  into  question.  It  is  clear  that  since  an  entire 
failure  to  give  the  special  notice  requiired  by  a  statute  does  not  neces- 
sarily avoid  a  general  election,  an  imperfect  or  defective  notice  which 
does  not  mislead  electors  so  that  they  lose  the  right  to  exercise  their 
franchise,  certainly  will  not  do  so.'  And  it  is  equally  clear  in  the 
case  of  special  elections  wherein  the  necessity  for  notice  is  so  much 
more  urgent,  that  the  rule  as  to  compUance  with  statutory  require- 
ments in  the  giving  of  notice  should  be  much  more  strictly  enforced. 
Considerable  liberality  is,  howevef,  allowed  even  in  these  elections 
and  it  is  a  rule  of  pronounced  authority  that  the  particular  form  and 
manner  pointed  out  by  a  statute  for  giving  notice  is  not  essential, 
provided,  however,  there  has  been  a  substantial  compliance  with 
statutory  provisions.  Following  this  rule  it  has  been  held  that  where 
the  great  body  of  the  electors  have  actual  notice  of  the  time  and  place 
of  holding  the  election,  and  of  the  questions  submitted,  this  is  suffi- 
cient ;  and  so  the  formalities  of  giving  notice,  although  prescribed  by 
statute,  are  frequently  considered  directory  merely  in  the  absence 
of  an  express  declaration  that  the  election  shall  be  void  unless  the 
formalities  are  observed.^"  This  liberal  rule  is  based  upon  the  theory 
that  where  the  people  have  actually  expressed  themselves  at  the  polls 
the  courts  are  strongly  inclined  to  uphold  rather  than  to  defeat  the 
popular  will.  But  there  must  be  at  least  a  substantial  compliance 
with  the  statutory  provisions  in  order  that  the  notice  may  be  held 
to  be  constructive.**  Some  authorities  hold  to  the  rule  that  a  defect 
in  the  notice  may  be  overlooked  only  in  a  case  where  the  result  of  the 
election  manifestiy  could  not  have  been  changed  if  the  notice  required 
had  been  given;  but  where  this  cannot  be  ascertained  and  the  vote 
from  a  district  where  the  defective  notice  was  given  is  sufficiently 
large  to  have  possibly  changed  the  result  the  election  cannot  be 

9.  Marsden  v.  Harlocker,  48  Ore.  90,  L.R.A.  723;  State  v.  Doherty,  16  Wash. 
85  Pac.  328, 120  A.  S.  E.  786  and  note.   382,  47  Pac.  958,  58  A.  S.  R.  39. 

Note:  90  A.  S.  R.  71.  Notes:  90  A.  S.  R.  71;  18  Amu 

10.  In  re  Cleveland,  52  N.  J.  L.  188,   Cas.  1137. 

19  Ail.  17,  7  L.R.A.  431;  State  v.  U.  State  y.  Salt  Lake  City,  35  Utah 
Langlie,  5  N.  D.  594,  67  N.  W.  958,  32    25,  99  Pac.  255, 18  Ann.  Cas.  1130. 
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upheld.**  Still  other  jurisdictions  hold  the  statutory  provisions  relat- 
ing to  such  elections  are  mandatory  and  a  compliance  with  them,  aa 
such,  is  required.** 

15.  Particular  Defects  or  Irregularities  in  the  Giving  of  Notice; 
Bond  Elections. — The  statutory  provisions  relating  to  the  giving  of 
notice  of  an  election  cannot  be  lightly  ignored,  and  hence,  a  failure 
to  comply  with  them,  -even  if  the  liberal  doctrine  heretofore  advanced 
be  considered  the  correct  one,  raises  a  question  as  to  the  validity  of 
the  election,  the  determination  of  which  will  depend  upon  the  char- 
acter of  the  irregularity  or  defect  and  the  special  circumstances  sur- 
rounding the  election.  It  is  of  course  necessary  to  impose  on  certain 
officers  the  duty  of  giving  notice,  but  a  failure  of  the  officers  so  desig- 
nated to  perform  this  duty  is  not  considered  fatal,  inasmuch  as  it 
does  not  necessarily  follow  that  the  obligation  resting  on  them  cannot 
be  legally  discharged  by  other  persons.  If  'election  notices  issue  from 
the  proper  source  pursuant  to  law,  afford  the  requisite  intelligence, 
and  have  been  displayed  in  public  places  for  the  designated  time,  it 
is  immaterial  who  posted  them.**  And  by  the  same  reasoning  where 
the  application  for  an  election  is  actually  published  in  all  the  papers 
specified  by  law  for  that  purpose,  an  election  will  not  be  held  invalid 
because  the  direction  to  publish  did  not  emanate  from  the  proper 
authority.*'  Statutory  requirements  relating  to  publication  or  posting 
of  notice  should  be  strictly  complied  with  although  possibly  a  sub- 
stantial compliance  is  sufficient.  There  is  authority  to  the  effect  that 
a  failure  to  give  notice  for  the  full  time  prescribed  does  not  neces- 
sarily invalidate  the  election.**  If,  however,  a  statute  requiring  notice 
is  mandatory,  the  length  of  time  for  which  such  notice  is  required 
to  be  published  or  posted  is  probably  mandatory  as  well.*'  Where 
the  requirement  to  be  complied  with  specifies  that  a  certain  number 
of  days'  notice  shall  be  given  by  publication  in  a  newspaper,  it  has 
been  very  generally  held  that  periodical  insertions  during  the  time 
prescribed  are  a  sufficient  compliance,  since  in  many  such  cases  there 
can  be  no  other  compliance.**  If  the  time  for  holding  the  election 
is  required  to  be  set  out  as  part  of  the  contents  of  a  notice,  such  a 
requirement  must,  it  seems,  be  complied  with.**     There  is  some 

12.  State  ▼.  Sengstacken,  61  Ore.  17.  State  v.  Billups,  63  Ore.  277, 127 
455.  122  Pac.  292,  Ann.  Cas.  1914B   Pac.  686,  48  L.R.A.(N.S.)  308. 

230.  Note:  90  A.  S.  R.  71. 

13.  Notes:  90  A.  S.  R.  71,  18  Ann.  18.  Knox  County  v.  Ninth  Nat. 
Cas.  1137.  Bank,  147  U.  S.  91,  13  S.  Ct.  267,  37 

14.  State  T.  Sengstacken,  61  Ore.  U.  S.  (L.  ed.)  93;  Lower  Terrebonne 
455,  122  Pac.  292,  Ann.  Cas.  1914B  Refining,  etc.,  Co.  v.  Police  Jury,  US 
230.  La.  1019,  40  So.  443, 112  A.  S.  R.  291 ; 

Note:  90  A.  S.  R.  71.  Southworth  v.  Glasgow,  232  Mo.  108, 

15.  Hart  v.  Scott,  50  N.  J.  L.  585,  132  S.  W.  1168,  Ann.  Cas.  1912B  1267 ' 
15  Atl.  272, 1  L.R>A.  86.  and  note. 

15.  Note:  18  Ann.  Cas.  1137.  19.  Note:  18  Ann.  Cas.  1138. 
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variance  in  the  decisions  as  to  the  essential  character  of  a  requirement 
that  the  place  be  specified.  Some  coiute  hold  that  a  statute  requiring 
that  the  notice  state  the  place  of  the  election  is  not  satisfied  unless 
the  polling  places  are  designated,**  while  others  place  a  different  inter- 
pretation upon  the  same  requirement  However,  the  difference  in  this 
respect  is  more  apparent  than  real,  for  in  the  latter  class  of  cases  the 
statute  itself  or  other  statutory  provisions  or  established  customs  relat- 
ing to  elections  sufficiently  fix  the  place  of  election.*  And  so,  even 
if  the  plain  meaning  of  the  statutory  requirement  be  not  followed 
and  there  is  a  failure  to  designate  the  place  for  the  holding  of  a 
special  election,  the  election  will  not  necessarily  be  invalidated,  where 
it  was  held  at  the  customary  place  acquiesced  in  for  years,  and  it 
appears  that  no  votes  were  lost  by  reason  of  the  defect.'  In  elections 
for  the  purpose  of  passing  upon  bond  issues  it  is  customary  to  require 
special  notice  of  the  purpose,  the  amount,  the  denomination  of  the 
bonds,  the  rate  of  interest,  and  the  time  for  payment  of  interest  or 
principal ;  and  when  so  required  these  matters  are  considered  essential 
to  a  proper  understanding  of  the  question  presented  to  the  voters  and 
must  be  strictly  complied  with  in  order  that  the  bonds  may  be 
validly  issued.'  But  matters  concerning  bonds  provided  for  by  stat- 
ute do  not  have  to  be  set  out  in  a  notice.  Accordingly,  where  the 
statute  specifies  that  on  the  issuance  of  bonds  a  sufficient  tax  should 
be  levied  annually  to  pay  the  interest  thereon,  and  creates  a  sinking 
fund  for  the  payment  of  the  principal,  an  election  is  not  invalidated 
by  the  fact  that  the  notice  stated  the  bonds  would  be  paid  out  of 
revenues  otherwise  obtained.*  Where  an  act  authorized  a  town  to 
subscribe  to  stock  of  a  railroad  company  and  issue  bonds  therefor, 
but  provided  that  no  such  subscription  should  be  made  until  sanc- 
tioned by  the  legal  voters  of  the  town,  and  that  if  the  election  had 
already  been  held  and  a  majority  had  voted  in  favor  of  the  subscrip- 
tion, no  other  election  need  be  held,  an  election  held  before  the  act 
was  passed  was  deemed  to  be  sufficient  authority  for  the  subscription. 
A  subsequent  act  to  the  effect  that  no  neglect  or  omission  on  the  part 
of  township  officers  shall,  in  any  way,  invalidate  or  impair  the  col- 
lection of  said  bonds  cured  any  defect  in  or  omission  to  hold  the 
election.' 

20.  Note:  18  Ann.  Cas.  1138.  4.  SUte  y.  Salt  Lake  (Sty,  35  (Ttah 

1.  State  V.  Salt  Lake  City,  35  Utah  25,  99  Pac.  255, 18  Ann.  Cas.  1130. 
25,  99  Pac.  255,  18  Ann.  Cas.  1130  6.  St.  Jpseph  Township  v.  Rogers, 
and  note.  16  Wall.  644,  21  U.  S.  (L.  ed.)  328. 

2.  Note:  90  A.  S.  R.  72.  See  Municipal  Corporations,  as  to 
S.  Stern  v.  Fargo,  18  N.  D.  289,  122    the  issuance  and  validity  of  bonds,  and 

N.  W.  403,  26  L.R.A.(N.S.)  665.  as  to  municipal  seearitifes  generally. 

Notes:  51  A.  S.  R.  845;  18  Ann. 
Cas.  1139. 
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16.  Notice  of  Elections  to  Fill  Vacancies. — Elections  to  fill  vacan- 
cies caused  by  the  death  or  resignation  of  an  officer  have  been  held 
to  be  special  elections.  As  ^uch,  notice  of  them  should  as  a  rule  be 
given  to  assure  their  validity,  for  if  the  voters  have  no  means  of  know- 
ing that  an  election  to  fill  a  vacancy  is  to  take  place  a  statutory  require- 
ment for  the  giving  of  notice  is  mandatory.*  This  rule  has  been 
maintained  even  in  cases  where  the  special  election  is  held  at  the  same 
time  as  a  general  election.'  But  where  the  law  requires  the  vacancy 
to  be  filled  at  the  next  general  election,  the  time  and  place  of  which 
are  fixed  by  law,  a  failure  to  comply  with  a  statutory  direction  requir- 
ing notice  will  not  necessarily  invalidate  the  election.'  The  same 
principle  has  been  applied  where  the  vacancy  was  declared  by  a 
council,  and  published  in  the  official  paper,  the  voters  being  presumed 
to  have  cognizance  of  that  body's  proceeding  together  with  knowl- 
edge of  the  provisions  of  the  city  charter  requiring  the  vacancy 
to  be  filled  at  the  next  general  election.  And  no  distinction  may  be 
made  in  this  respect  between  the  election  to  fill  a  vacancy  and  an 
election  for  a  full  term.'  In  cases  where  there  was  no  official  notice 
of  a  vacancy  or  that  such  vacancy  would  be  filled  at  the  general 
election,  and  the  fact  was  known  to  but  few  of  the  voters,  or  there  was 
a  doubt  whether  there  was  a  vacancy,  and  but  a  small  number 
of  the  electors  voted  for  any  candidate  to  fill  such  vacancy.,  the 
election  has  been  held  invalid.*'  The  question  resolves  itself  gener- 
ally into  one  as  to  whether  the  statutory  provisions  fairly  supply  any 
defect  in  the  actual  giving  of  notice.  While,  therefore,  an  election  U> 
fill  a  vacancy  of  which  no  notice  whatever  is  given  is  void,  if,  on  the 
other  hand,  an  election  has  been  held  of  which  the  great  body  of  the 
voters  had  actual  notice,  this,  coupled  with  the  fact  that  they  are 
presumed  to  know  that  the  law  requires  the  vacancy  to  be  filled  at 
the  next  election,  is  sufficient,  notwithstanding  a  failure  to  give  official 
notice,  and  this  would  be  true  even  though  many  refrained  from 
voting  because  of  a  difference  in  the  construction  of  the  law.** 

17.  Irregularities  in  Giving  Notice  of  Election  for  Amendment  of 
Constitution. — In  the  adoption  of  constitutional  amendments,  the 
requirements  as  to  the  manner  and  time  of  holding  the  election  upon 

e.  People  v.  WeUer,  11  Cal.  49,  70  Notes:  83  Am.  Dec.  751;  90  A.  S.  R. 

Am.  Dec.  754.  70;  120  A.  S.  R.  795. 

Notes:  90  A.  S.  R.  70;  120  A.  8.  ».  People  v.  Hartwell,  12  Mich.  508, 

R.  795.  86  Am.  Dec.  70  and  note. 

7.  State  V.  Superior  Court  for  10.  People  v.  Weller,  11  Cal.  49,  70 
King  Cotmty,  71  Wash.  484,  128  Pac.  Am.  Dec.  754;  Adsit  v.  State  Can- 
1054,  Ann.  Cas.  1914C  591  and  note,  vassers,  84  Mich.  420,  48  N.  W.  31, 11 

Notes:  27  Am.   Dec.  110;  83  Am.  L.R.A.  534. 

Dec.  750;  86  Am.  Dee.  74;  90  A.  S.  R.  Note:  90  A.  S.  R.  70. 

69.  11.  Adsit  V.   State   Canvassers,   84 

8.  Adsit  V.  State  Canvassers,  84  Mich.  420,  48  N.  W.  31,  11  L.R.A. 
Mich.  420,  48  N.  W.  31, 11  L.R.A.  534.  534. 
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the  question  submitted  are  ordinarily  prescribed  by  the  constitution 
itself,  and  where  this  is  the  case  great  care  should  be  exercised  in  com- 
plying strictly  with  such  requirements  for  they  are  rather  mandatory 
than  directory,  since  constitutions  do  not  usually  undertake  to  pre- 
scribe mere  rules  of  proceeding,  except  where  such  rules  are  looked 
upon  as  essential  to  the  thing  to  be  done;  and  they  must  then  be 
regarded  in  the  light  of  limitations  upon  the  power  to  be  exercised. 
If  directions  are  given  respecting  the  times  or  modes  of  proceeding  to 
the  exercise  of  a  power  there  is  at  least  a  strong  presumption  that  the 
people  designed  that  it  should  be  exercised  at  that  time  and  in  that 
mode  only.  It  has  been  held,  however,  that  this  conclusion  should 
not  be  carried  to  the  extreme  of  making  the  self-imposed  limitations 
on  the  power  of  the  people  to  amend  their  fundamental  law,  defeat  the 
will  of  the  people  plainly  expressed,  on  account  of  a  slight  and  unim- 
portant failure  to  comply  literally  with  such  limitations,  if  the  require- 
ments are  substantially  observed.  And  so  where  there  has  been  a  sub- 
stantial compliance  with  a  constitutional  requirement  that  proposed 
amendments  to  the  constitution  shall  be  "published  once  each  week 
in  at  least  one  newspaper  in  each  county  where  a  newspaper  is  pub- 
lished, for  three  months  immediately  preceding  the  next  election  of 
senators  and  representatives,  at  which  election  the  same  shall  be  sub- 
mitted to  the  electors  for  approval  or  rejection,"  the  fact  that  in  one 
county  of  the  state  the  publication  was  made  for  one  week  less  than 
the  required  time  will  not  invalidate  the  amendment.'* 

18.  Petition  for  Election. — A  petition  is  sometimes  required  to 
confer  jurisdiction  on  officers  to  call  an  election  for  a  special  purpose, 
and  where  this  is  the  case  the  power  to  order  the  election  is  depend- 
ent upon  the  presentation  of  such  a  petition  as  is  required  by  statute ; 
it  being  a  condition  precedent  to  the  exercise  of  the  particular  author- 
ity conferred  upon  them.**  In  the  absence  of  any  provision  of  law 
to  the  contrary,  the  duty  of  determining  whether  a  petition  pre- 
sented is  in  accordance  with  the  requirements  of  law,  falls  upon  the 
officers  to  whom  it  is  presented  and  who  are  to  call  the  election.'* 
Accordingly  it  has  been  held  that  a  secretary  of  state,  in  perform- 
ing the  duties  cast  upon  him  by  an  initiative  and  referendum  amend- 
ment to  the  constitution,  acts  as  a  ministerial  administrative  officer; 
and  that  he  is  vested  with  power  to  examine  the  petitions  presented 

12.  State  V.  Winnett,  78  Neb.  379,  It  has  been  held  that  the  petition 
110  N.  W.  1113, 15  Ann.  Cas.  781  and  when  presented  must  contain  the  names 
note,  10  L.R.A.(N.S.)  149.  See  also  of  the  proper  petitioners,  and  that 
State  ▼.  Grey,  21  Nev.  378,  32  Pac.  a  supplemental  petition  is  onautbor- 
190,  19  L.R.A.  134.  ized.    Ayres  v.  Moan,  34  Neb.  210,  51 

13.  Gill  V.  Wake  County,  160  N.  C.  N.  W.  830,  15  L.R.A.  501. 

176,  76  S.  E.  203,  43  L.R.A.(N.S.)        14.  Marsden  v.  Harlocker,  48  Of. 
293 ;   Marsden  v.  Harlocker,  48  Ore.   90,  85  Pa«.  328, 120  A.  S.  B.  786. 
90,  85  Pac.  328,  120  A.  S.  B.  786. 
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to  him  to  determine  their  sufiBciencj,  and  a  discretion,  subject  to 
review  by  the  courts,  to  refuse  to  accept  or  file  such  as  are  legally 
insufficient**  But  it  does  not  follow  that  the  finding  of  such  officials 
is  conclusive.  The  question  of  the  validity  of  the  petition  may  be 
raised  it  appears,  in  certain  cases,  even  after  an  election  has  been 
held  pursuant  to  it.**  And  so  where  the  fact  as  to  whether  the  peti- 
tion was  signed  by  the  requisite  number  of  voters  is  put  at  issue  in 
a  suit  contesting  the  election,  the  burden  of  proof  lies  on  the  officials 
to  show  this.*'  However,  a  contrary  rule  exists  and  is  supported  by 
excellent  authority,  upon  the  reasoning  that  it  must  be  assumed  in 
cases  of  this  kind  as  in  all  others  that  the  officials  to  whom  the 
petition  was  submitted  did  their  duty,  and  their  conclusion  as  to 
whether  the  petition  was  sufficient  is  final  after  an  election  has  been 
held.  As  a  strong  inducing  reason  to  this  conclusion,  it  is  pointed 
out  that  it  is  the  vote  of  the  electors  at  the  election  and  not  the 
signatures  to  the  petition  which  determine  the  effect  of  the  election." 
The  class  by  whom  a  petition  may  be  signed  is  determined  by  the 
statute  directing  its  presentation,  and  where  this  class  is  designated 
by  the  title  freeholders,  this  means  freeholders  who  are  voters.  Hence, 
women  and  nonresident  property  holders  where  they  are  not.  voters 
should  be  excluded  in  determining  whether  or  not  the  requisite  pro- 
portion of  signers  has  been  secured."  The  number  of  signers  required 
by  law,  together  with  the  information  as  to  their  residence,  age,  and 
other  particulars,  is  essential  to  the  validity  of  a  petition ;  *•  but 
the  signing  of  a  petition  is  not  an  irrevocable  act,  for  anyone  may 
withdraw  his  support  of  it  before  final  action  thereon  has  been  taken.* 
It  has  been  held  in  a  decision  carrying  the  necessity  for  a  strict  com- 
pliance with  a  constitutional  requirement  to  the  extreme,  that  signa- 
tures to  a  petition  which  are  cut  off  and  attached  to  another  petition 
which  is  identical  with  the  former  cannot  be  counted  in  making  th^ 
required  number  of  signatures  to  the  petition,  and  this  even  though 
the  petitions  if  presented  together  might,  it  is  admitted,  have  been 
regarded  and  treated  aa  a  "petition"  within  the  meaning  of  the  stat- 
ute.' It  is  ordinarily  provided,  however,  that  the  signatures  to  the 
petition  need  not  all  be  appended  to  the  same  paper,  and  it  seems 
that  minor  changes  may  be  made  in  the  form  of  the  petition  after 

'     15.  State  V.  Roach,  230  Mo.  408, 130       19.  GUI  v.  Wake  County,  160  N.  C 
S.  W.  689,  139  A.  S.  R.  639.  176,  76  S.  E.  203,  43  L.R.A.(N.S.) 

16.  Wullenwaber    v.    Dunigan,    30   293  and  note. 

Neb.  877,  47  N.  W.  420,  13  L.R.A.       20.  Ayres  v.  Moan,  34  Neb.  210,  51 

811;  GUI  V.  Wake  County,  160  N.  C.  N.  W.  830,  15  L.R.A.  501. 

176,  76  S.  E.  203,  43  L.R.A. (N.S.)       Note:  90  A.  8.  R.  62. 

293.  1.  Note:  11  L.R.A.(N.S.)  374  et  seq 

17.  Tolson  ▼.  Police  Jury,  119  La.       2.  People  v.  Berkeley,  102  Cal.  298, 
215,  43  So.  1011, 12  Ann.  Cas.  847.  36  Pac.  591,  23  L.R.A.  838. 

18.  State  V.  Langlie,  5  N.  D.  594,       Note:  90  A.  S.  R.  63. 
67  N.  W.  958,  32  L.R.A.  723. 
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the  signers  have  affixed  their  signatures  to  it,'  since  the  courts  gen- 
erally are  not  inclined  to  view  mere  irregularities  or  defects  in  the 
form  of  a  petition  as  matters  of  vital  moment*  The  rule  is  other- 
wise of  course  where  the  particulars  in  which  the  petition  is  defeo- 
tive  are  matters  which  it  is  important  to  bring  home  to  the  voter.* 
It  has  been  held  that  where  persons  have  been  induced  to  sign  by 
misleading  statements  as  to  the  purpose  and  e£Fect  of  the  proposed 
election,  and  as  to  an  important  consideration  for  the  propc«ed  issue 
of  bonds,  and  where  the  consideration  wholly  failed  in  this  respect, 
an  issue  of  bonds  authorized  at  such  election  may  be  enjoined.* 

19.  Statutory  Direction  as  to  Time  for  Holding  Election. — It 
may  be  stated  as  a  general  rule  that  the  election  of  a  person  to  an 
office  at  a  time  not  authorized  by  law  is  void.'  But  it  has  been  indi- 
cated that  officers  elected  at  an  unauthorized  election  who  have  per- 
formed their  duties  may  be  considered  to  have  been  at  least  de  facto 
officers,  and  their  official  acts,  therefore,  are  not  subject  to  collateral 
attack.'  The  rule  that  elections  held  at  unauthorized  times  are  void 
is,  however,  subject  to  modification  in  many  instances,  and  some  dif- 
ference of  opinion  is  manifest  as  to  whether  the  declaration  of  the 
legislature  as  to  the  time  for  holding  an  election  should  be  consid- 
ered as  a  mandatory  or  a  directory  provision.  There  are  a  number 
of  holdings  to  the  effect  that  time  is  of  the  substance  of  an  election 
and  that  an  election  in  order  to  be  valid  must  be  held  on  the  day 
designated  by  law.  From  these  decisions  the  rule  may.  be  deduced 
that  where  the  date  of  the  election  is  not  left  to  the  determination 
of  officials  but  is  unequivocally  fixed  by  statute,  the  election  officials 
have  no  authority  to  change  the  date.  In  other  words  such  a  stat- 
utory provision  is  ordinarily  to  be  regarded  as  mandatory.  How- 
ever, this  rule  is  not  inflexible  and  a  statutory  provision  as  to  the 
time  for  holding  an  election  will  be  treated  as  directory  where  it 
appears  from  its  general  scope  and  policy  that  such  is  the  legislative 
intent.  Moreover,  where  an  election  clearly  expresses  the  will  of 
the  voters,  the  courts  are  disinclined  to  set  it  aside  because  of  a  depar- 
ture from  a  statutory  provision  as  to  the  time  of  holding  it  even  if 
this  be' regarded  as  mandatory;  and  so  if  it  does  not  appear  that 
the  holding  of  an  election  on  a  day  different  from  the  day  fixed 
by  law  was  induced  by  any  corrupt  or  fraudulent  motives,  that  it 
was  the  result  purely  of  a  mistake  and  no  one  was  prevented  from 

S.  Doggan  ▼.  Emporia,  84  Kan.  429,  7.  Kimberlin  v.  State,  130  Ind.  120, 

114  Pac  235,  Ann.  Cas.  1912A  719.  29  N.   E.   773,  30  A.   S.   R.  208,  14 

4.  De  Loach  v.  Newton,  134  Ga.  739,  L.R.A.    858;    Brewer    v.     Davis,     » 
68  S.  E.  708,  20  Ann.  Cas.  342.  Humph.    (Tenn.)    208,   49   Am.   De«s. 

Note :  90  A.  S.  R.  63.  706. 

5.  Note:  90  A.  S.  R.  62.  Note:  90  A.  S.  R.  65. 

6.  Wullenwaber     v.     Dunigan,     30       8.  De   Loach   v.   Newton,   134   0*. 
Neb.  877,  47  N.  W.  420, 13  L.R.A.  811.  739,  68  S.  E.  708,  20  Ann.  Caa.  342. 
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votiDg  thereby,  the  court  may  in  the  exercise  of  its  discretion  refuse 
to  consider  an  attack  upon  its  validity.  On  the  other  hand,  if  it 
appear  that  the  noncompliance  with  the  law  was  induced  by  any 
fraudulent  motive  or  was  prompted  by  an  intent  to  disregard  the 
law,  the  court  should  set  it  aside  without  hesitation.*  In  support 
and  in  qualification  of  the  discretionary  power  of  the  court  it  has 
been  stated  that  where  there  is  no  substantial  reason  why  the  thing 
to  be  done  might  not  as  well  be  done  after  the  time-  prescribed  as 
before — no  presumption  that  by  allowing  it  to  be  so  done  it  may 
work  an  injury  or  wrong — nothing  in  the  act  itself,  m  in  other  acts 
relating  to  the  same  subject-matter,  indicating  that  the  legislature 
did  not  intend  that  it  should  rather  be  done  after  the  time  prescribed 
than  not  to  be  done  at  all,  then  the  courts  assume  that  the  intent 
was  that  if  not  done  within  the  time  prescribed  it  may  be  done 
afterwards,  and  so  where  the  authorized  officials  have  failed  to  call 
an  election  upon  the  date  provided  for  in  an  act  of  legislature,  and 
there  is  no  particular  reason  except-  that  it  would  conduce  to  orderly 
procedure  why  the  election  for  the  purpose  specified  should  not  be 
held  on  one  day  as  well  as  another,  the  fixing  of  the  time  may  be 
considered  as  directory  and  not  mandatory.*'  Similarly,  a  statute 
requiring  an  election  to  be  held  within  a  prescribed  time,  for  example, 
after  the  presentation  of  a  petition,  should  be  considered  as  intended 
to  insure  the  timely  exercise  of  the  authority  to  call  the  election, 
and  not  as  a  mandatory  provision.**  There  is,  however,  authority 
upon  the  other  side  of  this  proposition,  and  so  it  has  been  frequently 
held  that  where  an  election  is  not  held  within  the  time  limited  it 
cannot  be  held  afterward  and  if  so  held  is  void ;  **  and  the  same 
result  has  been  declared  as  to  an  election  held  under  the  provision 
of  an  act  before  such  act  goes  into  effect.**  Under  a  provision  that 
a  proposition  once  submitted  and  decided  either  way  by  a  major- 
ity of  the  voters  cannot  be  resubmitted  within  a  period  of  two  years, 
an  election  thereon  on  a  date  two  days  short  of  such  period  after 
the  preceding  election  has  been  held  to  be  void.** 

9.  Notes:  90  A.  S.  R.  66;  Ann.  Cas.    Sneed  (Tenn.)  637,  62  Am.  Dec.  424. 
1913E  371.  12.  Notes:   90   A.   S.   R.  66;  Ann. 

10.  Board  of  Excise  v.  Board  of  Di-   Cas.  1913E  371. 

rectors   of   School   Dist.    No.   27,   31  IS.  Note:  90  A.  S.  R.  62. 

Okla.  553,  122  Pac.  520;  Ann.  Cas.  14.  Battle    Creek    Brewing    Co.    v. 

1913E  369.  Calhoun  County,  166  Mich.  52, 131  N. 

11.  State  V.  South  Kingstown,  18  R.  W.  160,  Ann.  Cas.  1912D  946.    As  a 
I.  258,  27  Atl.  599,  22  L.R.A.  65.  general  rule  a  constitutional  term  of 

The  fact  that  an  election  was  post-  office   may   be   neither   extended    nor 

poned  twice  and   finally  fixed  for  a  abridged  by  legislative  enactment,  but 

third  day,  is  not  sufficient  to  invalidate  this  rule  will  be  modified  where  the 

the  election  as  finally  held  where  this  constitution   gives   the   power  to   the 

is  the  only  one  held.    Louisville  &  N.  legislature  to  fix  the  date  of  judicial 

&.  Co.  T.  Davidson  County  Court,  1  elections.     State  v.  PoUey,  34  S.  D. 
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20.  Officers  Who  May  Call  Election. — ^Id  the  case  of  special  elec- 
tions it  is  manifestly  necessary  where  the  law  fixes  no  time  or  place 
for  holding  them  to  designate  some  persons  or  officers  who  will  be 
empowered  to  call  such  elections.  The  law  may  properly  provide 
that  a  special  election  shall  be  called  under  certain  circumstances, 
.and  vest  in  certain  judges  the  authority  to  determine  as  a  judicial 
act  whether  those  circumstances  have  arisen.**  Or  the  same  power 
may  be  vested  in  other  officials,  as,  for  example,  the  mayor  and  alder- 
men of  a  municipality.  A  distinction  may  be  drawn  between  the 
power  to  determine  whether  an  election  shall  be  held  and  the  power 
exercised  in  actually  holding  the  election.**  It  is  in  any  event  ^sen- 
tial  to  the  validity  of  such  elections  that  they  be  called,  and  the  time 
and  place  thereof  fixed  by  the  very  agency  designated  by  law  and 
by  none  other.  For  example,  where  a  mayor  and  city  council  are 
authorized  to  call  a  special  election,  the  mayor  has  no  power  to  act 
alone,  or  where  the  governor  and  the  board  of  supervisors  are  given 
the  authority  an  election  called  by  the  sheriff  will  be  invalid.*'  An 
election  not  called  by  the  proper  officers  is  without  authority  of  law 
and  void.  The  distinction  between  an  election  so  held  and  one  that 
is  affected  by  defects  or  irregularities  merely  is  clearly  apparent  in 
elections  upon  bond  issues.  If  such  an  election  be  held  without 
warrant  of  law,  or  if  it  be  ordered  by  a  person  or  tribunal  having 
no  authority,  there  can  be  no  doubt  that  the  whole  proceeding  will 
be  absolutely  void,  and  every  subsequent  step  equally  unauthorized 
and  void,  and  therefore  incapable  of  ratification.  But  an  election 
held  under  authority  of  an  order  of  the  proper  authorities  and  in 
the  main  conforming  to  the  requirements  of  the  statute,  though  want- 
ing in  some  particular  not  essential  to  the  power  to  hold  such  an 
election,  and  acquiesced  in  by  the  people,  and  approved  by  their 
agents,  would  render  bonds  thus  issued  binding  when  in  the  hands 
of  innocent  holders.** 

21.  Mandamus  to  Compel  Calling  of  Election. — The  courts  have 
jurisdiction  in  mandamus  proceedings  to  compel  the  calling  of  an 
election,  and  in  so  doing  the  writ  should  be  directed  to  the  officers 
vested  by  statute  with  authority  to  call  the  election.  The  right  to 
issue  the  writ  is  not  defeated  by  the  fact  that  an  election  has  already 
been  held,  as  it  is  competent  for  the  court  to  determine  that  the  prior 
election  is  inoperative  although  it  may  be  an  election  for  a  member 

565,  138  N.  W.  300,  42  L.R.A.(N.S.)    S.  E.  211,  128  A,  S.  R.  855,  15  Ann. 
788.  Cas.  136. 

15.  Hart  ▼.  Scott,  50  N.  J.  L.  585,       Note:  90  A.  S.  R.  61. 

15  Atl.  272, 1  L.R.A.  86.  18.  Marshall  County  v.  Cook,  38  HI. 

16.  Weil    V.    Newbern,    126    Tenn.   44,  87  Am.  Dec.  282. 

223,  148  S.  W.  680,  Ann.  Cas.  1913E       See  Municipal  Corpobatioms,  as  t« 
25,  L.R.A.  1915A  1009.  bond  issues  generally. 

17.  State  V.  Stickley,  80  S.  C.  64,  61 
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of  the  general  assembly,  and  that  body  is  the  judge  of  the  election 
and  qualifications  of  its  own  members.^*  Where  an  election  may 
be  called  for  the  reference  of  a  question  of  legislation  by  the  voters 
by  an  initiative  petition,  the  courts  have  jurisdiction  to  issue  a  man- 
damus to  compd  the  secretary  of  state  or  other  proper  official  to 
accept  and  file  the  petition.*^ 

22.  Jttrisdiction  of  Equity  to  Restrain  Calling  or  Holding  of 
Elections. — ^As  a  general  nile  courts  of  equity  will  not  grant  an  injunc- 
tion to  restrain  the  holding  of  a  legal  election.^  Where  an  election 
is  attempted  to  be  held  under  authority  void  under  the  constitu- 
tion and  laws  of  the  state  and  is  itself  in  violation  of  them,  a  court 
of  chancery  has  the  power  to  enjoin  the  holding  of  it,  at  the  instance 
of  any  suitor  who  shows  that  a  direct  injury  will  be  inflicted  upon 
him  if  the  election  be  permitted  to  proceed;*  or  if,  according  to  a 
more  stringent  rule,  there  be  a  showing  that  some  substantial  and 
positive  injury  will  occur.*  Under  the  rule  last  stated,  it  has  been 
determined  that  an  injunction  will  not  issue  to  restrain  the  hold- 
ing of  an  election  unless  the  public  interests  involved  are  of  the  most 
serious  nature  and  the  failure  of  the  court  to  act  promptly  would 
be  attended  with  the  gravest  injury  to  the  public,*  for  the  power 
to  interfere  by  injunction  to  prevent  the  expression  of  the  popular 
will  by  an  election  should  be  exercised  with  the  greatest  caution, 
and  only  where  under  the  well  recognized  rule  of  equity  there  is 
no  other  adequate  legal  remedy  and  it  is  made  clear  that  irremedi- 
able wrong  will  result  from  holding  the  election.  It  will  rarely 
happen  that  a  court  can  say  in  advance  that  irremediable  wrong 
will  result  to  individual  electors  from  the  result  of  an  illegal  elec- 
tion; and,  moreover,  there  is  ordinarily  an  adequate  legal  remedy 
afforded  for  testing  the  validity  of  the  election  after  it  has  been  held.* 
However,  it  is  a  better  working  rule  so  far  as  practical  results  are 
concerned  that  constitutional  rights  can  be  more  effectually  pro- 
tected by  restraining  any  attempt  upon  their  encroachment  than 
by  waiting  until  an  election  has  been  held.*  This  more  liberal  doc- 
trine is  generally  applied  in  cases  of  elections  not  involving  the  right 
to  public  office,  for  ordinarily  this  question  may  be  easily  and  effectu- 

19.  State  V.  South  Kingstown,  18  R.   114  Pae.  235,  Ann.  Cas.  1912A  719. 

L  258,  27  Atl.  599,  22  L.R.A.  65.  4.  Notes:  42  A.  S.  R.  234;  9  Ann. 

See  generally.  Mandamus,  for  foil  Cas.  124. 

treatment  as  to  this  form  of  remedy.  5.  Duggan  v.  Emporia,  84  Kan.  429, 

20.  State  v.   Roach,  230   Mo.   408,  114  Pac.  235,  Ann.  Cas.  1912A  719  and 
130  S.  W.  689, 139  A.  S.  R.  639.  note. 

1.  Duggan  V.  Emporia,  84  Kan.  429,       Note:  40  L.R.A.(N.S.)  576  et  seq. 
114  Pac.  235,  Ann.  Cas.  1912A  719.  6.  Tolbert  v.  Long,  134  Ga.  292,  67 

Note:  9  Ann.  Cas.  123.  S.  E.  826,  137  A.  S.  R.  222. 

2.  Connor  v.  Gray,  88  Miss.  489,  41  Notes:  40  L.R.A.(N.S.)  577;  9 
So.  186,  9  Ann.  Cas.  120.  Cas.  124. 

3.  Duggan  v.  Emporia,  84  Kan.  429, 
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9lly  tested  by  quo  warranto.  The  rule  is  rather  limited  in  its  appli- 
cation to  questions  involving  in  a  degree  property  rights,  as  {§t 
example,  tax  levies,  the  annexation  of  territory  to  a  city  or  county, 
the  granting  of  liquor  licenses  and  other  matters  of  a  similar  nature.' 
Where  the  right  to  equitable  remedy  is  conceded  it  is  clear  that  a 
citizen  and  taxpayer  who  would  be  affected  in  his  taxes  or  in  his 
business  by  the  adoption  of  a  law  at  an  illegal  election  would  cer- 
tainly be  a  proper  party ;  *  and  in  view  of  the  fact  that  the  expenses 
of  elections  are  paid  out  of  the  public  treasury,  any  taxpayer  has 
a  direct  interest  sufficient  to  give  him  standing  to  enjoin  such  expend- 
iture.* But  this  conclusion  has  been  avoided  in  a  number  of  cases,** 
and  in  others  has  been  denied.** 

III.  Election  Districts;  Apportionment 

23.  Jurisdiction  of  Courts  over  Apportionment  Acts. — ^As  a  general 
rule  the  validity  of  an  apportionment  act  involves  a  judicial  ques- 
tion,'* which  may  be  raised  and  determined  in  a  court  of  equity,** 
as  well  as  in  a  court  of  law  by  mandamus.**  As  against  equitable 
interference,  however,  some  courts  have  invoked  the  rule  that  a  court 
of  equity  has  no  jurisdiction  in  matters  relating  to  political  as  dis- 
tinguished from  property  rights,  and  on  this  basis  have  refused  an 
injunction  where  the  action  involved  the  unconstitutionality  of  an 
apportionment  act.*'  In  certain  instances  the  authority  of  the  courts 
to  consider  and  determine  the  validity  of  apportionment  acts  is 

7.  Marsden  v.  Harlocker,  48  Ore.  90,   567;  Ragland  v.  Anderson,  125  Ky. 
85  Pac.  328, 120  A.  S.  R.  786.  141, 100  S.  W.  865,  128  A.  S.  R.  242; 

Notes:  9  Ann.  Cas.  124;  Ann.  Ca».  People  v.  Rice,  135  N.  Y.  473,  31  N. 

1912A  723.  E.  921,  16  L.R.A.  836;  Harmison  v. 

8.  Tolbert  v.  Long,  134  Ga.  292,  67  Jefferson  County,  45  W.  Va.  179,  31 
S.  E.  826, 137  A.  S.  R.  222.  S.  E.  394,  42  L.R.A.  591;  State  v. 

9.  Notes:   36   L.R.A.(N.S.)    11;   9  Cunningham,  83  Wis.  90,  53  N.  W. 
Ann.  Cas.  124.  35,  35  A.  S.  R.  27,  17  L.B.A.  145. 

10.  Fletcher  v.  Tattle,  151  HI.  41,       Not«:  35  A.  S.  B.  62  et  eeq. 

37  N.  E.  683,  42  A.  S.  R.  220,  25  IS.  State  v.  Canningham,  83  Wis. 

L.R.A.  143;  Shoemaker  v.  Des  Moines,  90,  53  N.  W.  35,  35  A  S.  R.  27,  17 

129  la.  244,  105  N.  W.  520,  3  L.R.A.  L.R.A.  145. 

(N.S.)    382;  TJ.   S.  Standard  Voting  14.  Fletcher  v.  Tattle,  151  HI.  41, 

Mach.  Co.  V.  Hobson,  132  la.  38,  109  37  N.  E.  683,  42  A.  S.  R.  220,  25 

N.  W.  458,  119  A.  S.  R.  539,  10  Ann.  L.R.A  143;  State  v.  Wrightson,  56  N. 

Cas.   972,  7   L.R.A.(N.S.)    512;    Mc-  J.  L.  126,  28  Atl.  56,  22  L.R.A.  548; 

Alester  v.  Milwee,  31  Okla.  620,  122  Martin  v.  McOarr,  27  Okla.  653,  117 

Pac.  173,  40  L.R.A.(N.S.)  576.         .  Pac.  323,  38  L.R.A.(N.S.)  1007;  Har- 

11.  Duggan   V.    Emporia,   84   Kan.  mison  v.  Jefferson  County,  45  W.  Va. 
429,  114  Pac.  235,  Ann.  Cas.  1912A  179,  31  S.  E.  394,  42  L.R.A.  591. 
719;  McAIester  v.  MUwee,  31   Okla.  15.  Fletcher  v.  Tuttle,  151  111.  41,  37 
620,  122  Pac.   173,  40   L.R.A.(N.S.)  N.  E.  683,  42  A.  S.  R.  220,  25  L.R.A. 
576.  143. 

12.  Parker  v.  State,  133  Ind.  178,  32  See  supra,  par.  10,  as  to  the  rule 
N.  E.  836,  33  N.  E.  119,  18  L.R.A.  referred  to. 
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expressly  conferred  on  the  courts  by  the  state  constitution.  Under 
such  an  act  it  has  been  held  that  the  courts  may  review  legislative 
action  in  reapportioning  the  state,  first,  when  the  question  to  be 
deferinined  is  whether  the  legislature  has  obeyed  the  mandatory 
provisions  of  the  constitution,  and,  secondly,  when  the  legislature, 
though  assuming  to  exercise  a  discretion  extended  to  it,  does  a 
thing  which  is  a  mere  exercise  of  arbitrary  power,  and  which,  in 
view  of  the  provisions  of  the  constitution,  is,  beyond  all  reasonable 
controversy,  in  violation  of  its  spirit  and  intent,  and  in  disregard 
of  the  purpose  for  which  its  express  limitations  were  inserted.** 

24.  Rules  Governing  Courts  in  Proceedings  Attacking  Apportion- 
ment Acts. — The  state's  attorney-general  may  move  to  have  the  court 
determine  the  unconstitutionality  of  an  apportionment  act  either  upon 
bis  own  motion  or  in  the  interest  of  a  person  having  an  interest 
in  the  matter,  and  if  the  attorney-general  should  refuse  to  act  the 
court  may  recognize  a  private  citizen  in  the  proceeding.*'  It  has 
been  held  that  citizens  who  ate  deprived  of  as  full  and  effective  an 
elective  franchise  as  they  are  entitled  to  under  the  constitution  by 
an  apportionment  act  have  a  sufficient  interest  to  proceed  in  a  court 
to  test  the  statute.**  In  passing  upon  the  question  so  presented  to 
it  the  court  is  confined  in  its  determination  to  matters  of  which  it 
may  take  judicial  notice.  The  two  considerations  which  enter  into 
the  determination  of  all  of  these  questions  are  those  of  population 
and  of  geographical  arrangement.  Pursuant  to  this  authority  the 
courts  will  take  judicial  notice  of  a  census,  whether  taken  under  the 
authority  of  the  state  or  the  United  States,  and  will  also  take  judicial 
knowledge  of  the  location,  general  boundaries,  and  the  juxtaposition 
of  the  several  counties,  towns,  and  wards  and  of  matters  of  common 
knowledge.**  The  courts  will  not  interfere  with  an  unconstitutional 
apportionment  unquestioned  for  many  years,  and  the  annulment  of 
which  will  disorganize  the  government.**  Nor  will  they  interfere 
where  there  is  a  probability  that  more  wrong  will  be  done  by  such 
interference  than  would  be  prevented  by  an  injunction  prayed  for;  * 
or  where  the  argument  advanced  against  the  validity  of  an  act  rests 
upon  a  principle  which  if  sustained  would  avoid  not  only  the  act 
complained  of,  but  all  prior  acts  including  the  previous  one  under 

16.  SherriU  v.  O'Brien,  188  N.  Y.  93  Mich.  1,  52  N.  W.  944,  16  L.R.A. 
185,  81  N.  E.  124,  117  A.  S.  R.  841.  402;  State  v.  Cunningham,  83  Wis.  90, 

17.  Parker  v.  State,  133  Ind.  178,  53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A. 
32  N.  E.  836,  33  N.  E.  119, 18  L.R.A.  145. 

567 ;  State  v.  Cunningham,  83  Wis.  90,  See  generally  Judicial  Noticb. 

53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A.  20.  Adams  v.  Bosworth,  126  Ky.  61, 

145.  102  S.  W.  861,  10  L.R.A.(N.S.)  1184. 

18.  State  V.  Wrightson,  56  N.  J.  L.  1.  Fesler  v.  Brayton,  145  Ind.  71,  44 
126,  28  Atl.  56,  22  L.R.A.  548.  N.  E.  37,  32  L.R.A.  578. 

19.  Giddings  v.  Secretary  of  State, 
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which  it  IB  contended  that  the  election  should  be  held.*  Further- 
more, a  proceeding  will  be  dismissed  where  the  election  to  be  aitected 
by  the  decree  has  long  since  been  held,  the  persons  elected  have 
been  admitted  to  their  respective  seats  and  tKeir  successors  elected 
according  to  the  same  scheme  of  apportionment,  for  under  such 
circumstances  the  matter  becomes  a  moot  case.*  While  it  has  been 
held  that  former  acts  may  be  examined  by  the  court  when  it  is  asked 
to  set  aside  the  latest  one  and  to  fix  upon  a  valid  act  wMch  may 
be  declared  in  force,*  there  is  authority  to  the  effect  that  only  the 
act  attacked  and  the  one  under  which  the  election  is  asked  to  be 
held  are  before  the  court  and  if  the  earlier  one  be  valid  the  elec- 
tion will  be  directed  to  be  held  under  it.*  But  if  both  be  invalid 
the  election  will  be  directed  to  be  held  under  a  still  earlier  act,  the 
constitutionality  of  which  is  unquestioned.* 

25.  Delay  in  Questioning  Apportionment;  Legislative  Construc- 
tion of  Power. — A  consideration  sometimes  of  great  weight  with  the 
courts  in  passing  upon  the  question  of  the  constitutionality  of  an 
apportionment  act  is  that  of  long  acquiescence  in  apportionment  or 
a  method  of  apportionment.  This  is  regarded  as  a  matter  of  particu- 
lar moment  in  a  court  of  equity  upon  the  general  principle  that 
equity  aids  the  vigilant  and  not  those  who  slumber  on  their  rights." 
The  argument  that,  if  an  act  is  invalid  when  passed,  the  vice  con- 
tinues to  live  in  it  as  long  as  it  remains  standing  and  that  there- 
fore it  may  be  annulled  at  any  time,  is  not  sound  when  attempted  to 
be  applied  to  legislation  that  is  political  or  administrative  in  its 
nature.  It  may  be  true  that  laches  cannot  give  validity  to  a  void 
act;  but  when  no  property  right  is  involved,  and  the  question  is 
purely  political  and  administrative,  individuals  or  parties  that  have 
seen  the  act  in  operation  for  years,  and  the  affairs  of  state  carried  on 
under  it,  without  offering  objection  or  making  protest,  will  not  be 
heard  at  a  late  day  to  question  its  validity.  They  must  act  in  season- 
able time,  and  not  delay  until  the  conditions  they  have  acquiesced 
in  and  assented  to  have  become  firmly  established  as  a  part  of  the 
system  of  government.*    A  very  different  view  has,  however,  been 

i.  Parker  v.  State,  133  Ind.  178,  32  L.R.A.  432. 

N.  E.  836,  33  N.  E.  119, 18  L.R.A.  567;  6.  Adams  v.  Bosworth,  126  Ky.  61, 

State  V.   Stoddard,  25  Nev.  452,  62  102  S.  W.  861,  10  L.E.A.(N.S.)  1184 

Pac.  237,  51  L.R.A.   229;   People  v.  and   note;   Oiddings  v.   Secretary  ot 

Rice,  135  N.  Y.  473,  31  N.  E.  921,  16  State,  93  Mich.  1,  52  N.  W.  944,  16 

L.R.A.  836.  L.R.A.  402. 

Note:  10  Ij.R.A.(N.S.)  1184.  7.  Fesler  v.  Brayton,  145  Ind.  71, 

S.  Richardson  v.  McChesney,  218  U.  44  N.  E.  37,  32  L.R.A.  578. 

S.  487,  31  S.  Ct.  43,  54  U.  S.  (L.  ed.)  8.  Adams  v.  Bosworth,  126  Ky.  61, 

1121.  102  S.  W.  861;  10  L.RA.(N.S.)  1184 

4.  People  V.  Rice,  135  N.  Y.  473,  31  and  note. 

N.  E.  921,  16  L.R.A.  836.  See   generally,   Eqihtx,   «s   to   tlia 

5.  Hoiiffhton  County  v.  Secretary  of   effect  of  laches. 
State,  92  Mich.  638,  52  N.  W.  951,  16 
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taken  by  other  courts  which  have  held  that  the  people  of  the  state 
cannot  be  estopped  from  asking  for  a  determination  of  the  validity 
of  an  apportionment  law  by  failing  to  bring  the  matter  to  a  decision 
until  after  a  legislature  has  been  chosen  thereunder,  although  a  deci- 
sion that  the  act  is  unconstitutional  would  make  the  legislature  but 
a  de  facto  body.  Accordingly  it  has  been  held  that  &ere  can  be 
no  question  of  estoppel  as  against  the  people  in  such  an  issue ;  *  and 
that  acquiescence  for  any  length  of  time  cannot  legalize  a  clear  usur- 
pation of  power  where  the  people  have  plainly  expressed  their  will 
in  the  constitution  and  appointed  judicial  tribunals  to  enforce  it.*^ 
The  principle  of  contemporaneous  and  long-continued  construction 
of  a  constitution  is  frequently  invoked  in  determining  the  constitu- 
tionality of  apportionment  acts ;  ^*  and  in  this  connection  it  has 
been  held  that  the  fact  that  the  inequality  of  representation  under 
the  last  apportionment  act  .is  no  greater  than  under  former  appor- 
tionment acts  is  irrelevant  and  immaterial  to  the  consideration  of 
the  constitutionality  of  the  last  act,  unless  it  be  found  that  the  lan- 
guage of  the  constitution  is  Eimbiguous  and  doubtful.** 

26.  Time  When  Apportionment  May  Be  Made. — Since  apportion- 
ment acts  are  generally  based  on  state  enumerations  or  the  federal 
census,  it  is  frequently  specified  that  the  apportionment  shall  be  made 
at  the  first  session  of  the  legislature  next  after*  the  taking  of  such 
census.**  In  view  of  these  provisions  several  questions  arise  as  to 
when  the  act  may  be  performed.  Primarily  the  work  of  completing 
a  census  or  enumeration  requires  considerable  time,  and  of  this  fact 
the  court  may  take  judicial  notice.**  But  when  the  census  has  been 
completed  and  the  constitution  directs  action  at  the  first  or  next  ses- 
sion thereafter,  it  has  been  held  that  this  does  not  necessarily  mean 
the  next  regular  session,  and  so  a  special  session  may  be  called  for 
that  purpose  and  pass  a  valid  act.**  It  has  been  held  that  where 
a  valid  apportionment  is  once  passed  it  must  stand  until  a  new  basis 

9.  Denney  ▼.  State,  144  Ind.  503,  42       12.  Parker  v.  State,  133  Ind.  178, 
N.  E.  929,  31  L.R.A.  726.  32  N.  E.  836,  33  N.  E.  119,  18  L.R.A. 

Note:  10  L.R.A.(N.S.)  1184.  567;  State  v.  Cunningham,  83  Wis.  90, 

10.  State  V.  Wrightson,  56  N.  J.  L.  53  N.  W.  35,  35  A.  S.  R.  27, 17  L.R.A. 
126,  28  Ail.  56,  22  L.R.A.  548.  145. 

Note:  10  L.R.A.(N.S.)  1186.  Notes:  35  A.  S.  R.  67;  10  L.R.A. 

11.  State  V.  Wrightson,  56  N.  J.  L.    (N.S.)  1186. 

126,  28  Atl.  56,  22  L.R.A.  548;  State       13.  People  v.  Rice,  135  N.  Y.  473, 
V.  Cunningham,  81  Wis.  440,  51  N.  W.  31  N.  E.  921,  16  L.R.A.  836;  State  v. 
724,  15  L.'R.A.  561 ;  State  v.  Cunning-   Cunningham,  81  Wis.  440,  51  N.  W. 
ham,  83  Wis.  90,  53  N.  W.  35,  35  A.  724,  15  L.R.A.  561. 
S.  R.  27,  17  L.R.A.  145.  14.  People  v.  Rice,  135  N.  Y.  473, 

See  Constitutional  Law,  vol.  6,  31  N.  E.  921,  16  L.R.A.  83G. 
pp.  62-69,  as'  to  the  effect  of  contem-       15.  People  v.  Rice,  135  N.  T.  473, 
poraneons   and    long   continued    con-  31  N.  E.  921,  16  L.R.A.  8.36;  State  v. 
struction  generally  in  determining  the   Cunningham,  81  Wis.  440,  51  N.  W. 
constitutionality  of  statutes.  724, 15  L.R.A.  561. 
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of  representation  Is  secured  through  a  new  enumeration  or  census, 
for  the  reason  that  a  subsequent  apportionment  upon  the  same  basis 
would  be  merely  a  reversal  of  the  judgment  of  the  prior  legislature, 
exercised  upon  the  same  facts  find  at  the  time  expressly  authorized 
by  the  constitution."  However,  the  failure  of  the  l^islature  upon 
whom  the  duty  first  devolves  to  make  the  apportionment  does  not 
bar  subsequent  legislatures  from  acting.  The  power  is  a  continuing 
one  until  the  duty  performed.*'  It  is  apparent  that  the  vtdidity 
of  the  act  is  an  essential  element,  for  an  invalid  act  is  equivalent 
to  no  act  at  all.  And  so  where  one  legislature  has  passed  an  apportion- 
ment act  a  subsequent  legislature  may  determine  such  act  to  be 
unconstitutional,  and  proceed  to  legislate  upon  the  subject.  If  the 
earlier  act  be  declared  invalid  by  the  courts  the  later  one  if  valid 
will  stand,  but  if  the  earlier  act  is  upheld  the  later  one  is  invalid.** 
27.  Latitude  to  Be  Allowed  Legislature. — ^While  the  power  of 
apportioning  a  state  into  representative  districts  is  entrusted  to  the 
state  legislature,  or,  in  some  instances,  to  a  board  or  commission 
exercising  in  that  particular  legislative  authority,**  this  authority 
is  not  absolute  but  is  to  be  exercised  in  accordance  with  certain  direc- 
tions and  limitations  established  by  the  same  instrument  which  con- 
veys the  power,  and  which  ordinarily  contemplates  a  division  in 
accordance  with  certain  rules,  as  to  equality  of  population  and  terri- 
tory, and  with  careful  regard  for  existing  political  units  such  as 
counties,  and  sometimes  towns  or  cities,  and  such  other  limitations 
as  may  be  imposed  upon  the  exercise  of  the  legislative  will.**  It  is 
obvious  that  where  the  exact  requirements  of  the  constitution  cannot 
be  observed,  the  obligation  of  observing  them  as  nearly  as  practicable 
becomes  of  binding  force.*    The  discretion  permitted  to  a  board  or 

16.  People  v.  Hutebinson,  172  111.   Kings  County,  138  N.  T.  95,  33  N.  E. 
486,  50   N.   E.  599,  40  L.K.A.   770;   827,  20  L.R.A.  81. 

Parker  v.  State,  133  Ind.  178,  32  N.  20.  Giddings  y.  Secretary  of  State, 
E.  836,  33  N.  E.  119,  18  L.R.A.  567;  93  Mich.  1,  52  N.  W.  944,  16  L.R.A. 
Denney  v.  State,  144  Ind.  503,  42  N.  402;  People  v.  Rice,  135  N.  Y.  473, 
K.  929,  31  L.R.A.  726;  Harmison  v.  31  N.  E.  921,  16  L.R.A.  836;  Baird 
Ballot  Com'rs,  45  W.  Va.  179,  31  S.  v.  Kings  County,  138  N.  Y.  95,  33  N. 
E.  394,  42  L.R.A.  .591.  E.  827,  20  L.R.A.  81;  State  v.  Cun- 

17.  People  V.  Hutchinson,  172  lU.   ningham,  81  Wis.  440,  51  N.  W.  724, 
486.  50   N.  E.  599,  40   L.R.A.  770;   15  L.R.A.  561;  83  Wis.  90,  53  N.  W. 
Denney  v.  State,  144  Ind.  503,  42  N.  E.   35,  35  A.  S.  R.  27,  17  L.R.A.  145. 
929,  31  L.R.A.  726;  People  v.  Rice,       Note:  35  A.  S.  R.  65. 

135   N.   Y.   473,   31   N.    E.   921,   16  1.  Parker  v.  State,  133  Ind.  178,  32 

L.R.A.  836;  State  v.  Cunningham,  81  N.  E.  836,  33  N.  E.  119,  18  L.R.A. 

Wis.  440,  51  N.  W.  724,  15  L.R.A.  567;  Denney  v.  State,  144  Ind.  503, 

561.  42  N.  E.  929,  31  L.R.A.  726;  Giddings 

18.  Denney  v.  State,  144  Ind.  503,  v.  Secretary  of  State,  93  Mich.  1,  52 
42  N.  E.  929,  31  L.R.A.  726.  N.  W.  944;  16  L.R.A.  402;  People  v. 

19.  People  V.  Rice,  135  N.  Y.  473,  Rice,  135  N.  Y.  473,  31  N.  E.  921,  16 
31  N.  E.  921,  16  L.R.A.  836;  Baird  v.  L.R.A.  836;  Baird  v.  Kings  County, 

1006 


Digitized  by 


Google 


»  K.  C.  L.  ELECTIONS  f  28 

legislature  in  the  matter  of  making  such  apportionments  must  be 
honestly  and  fairly  exercised,'  and  in  so  far  as  such  board  or  legis- 
lature keeps  within  the  limits  of  its  powers  in  enacting  laws  its  dis- 
cretion is  not  subject  to  review  in  the  courts.*  In  this  connection 
it  has  been  said  that  a  deviation  from  equality  of  population  in  the 
apportionment  in  order  to  be  held  unconstitutional  must  be  a  grave, 
palpable,  and  unreasonable  deviation.* 

28.  Equal  or  Local  Representation  and  Compact  and  Coatiguou& 
Territory. — The  fundamental. principle  underlying  the  requirements 
as  to  apportionment  is  that  there  should  be  equality  of  representa- 
tion,  and  in  order  that  there  shall  be  equality  the  representative 
districts  must  be  approximately  equal  in  point  of  population,  for 
it  is  manifest  if  there  is  a  wide  difference  in  population,  that  the 
voters  of  the  thinly  populated  district  secure  much  more  than  their 
just  share  of  representation.  Under  this  principle  the  apportionment 
for  representation  b  generally  based  not  upon  population,  but  upon 
the  portion  of  the  population  entitled  to  vote ; '  and  upon  the  same 
principle  some  constitutional  provisions  have  sought  to  exclude  col- 
ored persons  from  the  enumeration  upon  which  representation  was 
based.*  There  is,  however,  another  principle  that  is  insisted  upon 
in  all  schemes  of  apportionment,  namely  that  of  representation  by 
particular  districts,  a  principle  frequently  inconsistent  with  complete 
equality  of  representation.  This  principle  in  operation  is  best  exem- 
plified by  the  old  system  of  rotten  boroughs  in  England  which  became 
entitled  to  representation  in  Parliament  not  by  reason  of  their  popu- 
lation but  because  of  their  existence  as  corporate  entities  vested  with 
a  special  right  to  representation.  This  principle  has  been  recog- 
nized in  America  in  some  New  England  states  where  towns  as  such, 
and  irrespective  of  the  number  of  their  inhabitants,  are  entitled  to 
representation.'  But  the  policy  of  granting  representation  to  towns 
rather  than  to  the  people  of  the  towns  is  not  elsewhere  observed, 
the  nearest  approach  to  it  being  the  recognition  of  counties  and  county 
lines.  Even  in  this  recognition  although  it  may  sometimes  lead  to 
considerable  variance  in  the  size  of  the  population  of  the  several  dis- 
tricts there  is  always  present  the  underlying  doctrine  of  equality  of 

• 

138  N.  T.  95,  33  N.  E.  827,  20  L.R-A..  Kings  County,  138  N.  Y.  95,  33  N.  E. 

81.  827,  20  L.R.A.  81. 

2.  Giddings  v.  Secretary  of  State,  5.  Parker  v.  State,  133  Ind.  178,  32 

93  Mich.  1,  52  N.  W.  944,  16  L.RA.  N.  E.  836,  33  N.  E.  119,  18  L.R.A. 

402.  567. 

S.  Denney  v.  State,  144  Ind.  503,  42  6.  Tesler  v.  Brayton,  145  Ind.  71, 

N.  E.  929,  31  L.R.A.  726;  State  v.  44  N.  E.  37,  32  L.R.A.  578;  People  v 

Cunningham,  83  Wis.  90,  53  N.  W.  35,  Rice,  135  N.  Y.  473,  31  N.  E.  921,  16 

35  A.  S.  R.  27,  17  L.R.A.  145.  L.RJV.  836. 

4.  People  V.  Rice,  135  N.  Y.  473,  31  7.  Rhode  Island  v.  Narragansett,  16 

N.  E.  921,  16  L.R.A.  836;  Baird  v,  R.  I.  424,  16  Atl.  901,  3  LJI.A.  295, 
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representation.*  In  view  of  the  primary  importance  ordinarily  given 
to  equal  aa  against  local  representation,  where  there  is  an  unavoidable 
conflict  between  the  two,  the  principle  of  equal  representation  will 
prevail.*  And  so  it  has  been  held  that  a  provision  that  representa- 
tive districts  should  be  of  "convenient  and  contiguous  territory" 
must  be  construed  with  a  provision  that  the  representatives  "shall  be 
apportioned  among  the  several  counties  of  the  state  as  nearly  as  may 
be  according  to  the  number  of  their  respective  inhabitants."  *• 

29.  Basis  of  Equal  Representation..— In  determining  the  question 
of  population  for  apportionment,  the  decision  is  ordinarily  made  to 
rest  upon  the  last  United  States  census ;  **  although  in  some  instances 
a  state  census  is  provided  for  and  established  as  the  basis.**  A  con- 
stitutional provision  that  the  legislature  at  its  first  session  after  a 
state  or  federal  census  shall  reapportion  and  redistrict  according  to 
the  number  of  inhabitants,  fixes  the  population  of  the  last  census 
as  the  basis  of  apportionment.**  It  has  already  been  noted  that  the 
courts  will  take  judicial  notice  of  a  census  in  passing  upon  the  equal- 
ity of  representation  provided  under  the  law."  The  legislature  is 
also  required  to  take  notice  of  the  census  where  the  constitution 
makes  it  the  basis  for  calculation  and  is  bound  by  the  figures  set 
forth  therein,  and  it  cannot,  upon  the  ground  of  supposed  inaccu- 
racies, justify  an  apportionment  different  from  that  which  the  figures 
require.  A  difference  in  the  rapidity  of  the  increase  of  population 
in  such  localities  cannot  be  considered  for  such  a  purpose;  nor  can 
the  wealth  or  the  nature  and  character  of  the  business  interests  of 
the  districts  justify  a  disregard  of  the  standards  fixed  by  the  census.** 
Where  a  class  of  persons  has  been  improperly  included  in  an  enumera- 
tion, and  the  question  of  the  validity  of  the  law  based  thereon  is 
presented  to  the  court,  it  will  not  presume,  in  the  absence  of  evidence 
on  the  question,  the  existence  in  one  election  district  of  more  persons 
of  the  designated  class  than  exist  in  other  districts.**  In  a  case  where 
the  constitution  does  not  declare  that  the  number  of  inhabitants  for 
the  purpose  of  apportionment  shall  be  determined  by  the  census  or 
by  any  other  special  mode,  the  legislature  will  not  be  bound  by  the 

8.  People  V.  Rice,  135  N.  Y.  473,  31  32  N.  E.  836,  33  N.  E.  119, 18  L.R.A, 
N.  E.  921,  16  L.R.A.  836;  Baird  v.  567;  People  v.  Rice,  135  N.  Y.  473, 
Kings  County,  138  N.  Y.  95,  33  N.  E.   31  N.  E.  921, 16  L.R.A.  836. 

827,  20  L.R.A.  81.  13.  State  v.  Cunningham,  83  Wis. 

9.  State  V.  Cunningham,  83  Wis.  90,  53  N.  W.  35,  35  A.  S.  R.  27,  17 
90,  53  N.  W.  35,  35  A.  S.  R.  27,  17   L.R.A.  145. 

L.R.A.  145.  14.  See  supra,  par.  26. 

10.  Baird  v.  Kings  County,  138  N.  16.  State  v.  Cunningham,  83  Wis. 
T.  95,  33  N.  E.  827,  20  L.R.A.  81.  90,  53  N,  W.  35,  35  A.  S.  R.  27,  17 

11.  State  V.  Cunningham,  83  Wis.  L.R.A.  145. 

90,  53  N.  W.  35,  35  A.  S.  R.  27,  17  16.  People  v.  Rice,  135  N.  Y.  473, 
L.R.A.  145.  31  N.  E.  921, 16  L.RJL  836. 

12.  Parker  v.  State,  133  Ind.  178. 
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figures  so  secured.  The  question  then  becomes  one  of  fact  and  the 
courts  are  therefore,  except  in  extreme  cases,  without  the  means  of 
ascertaining  whether  the  constitution  has  been  complied  with  or  not.*^ 
But  where  the  figures  of  the  United  States  census  or  the  state  enumer- 
ation provide  a  standard  of  measurement  by  which  discrepancies  in 
apportionment  may  be  made  manifest,  an  apportionment  act  may 
be  judicially  declared  void  for  violation  of  a  constitutional  require- 
ment of  apportionment  according  to  the  number  of  inhabitants,  when 
the  disparity  in  the  number  of  inhabitants  in  the  districts  created  is 
so  great  that  it  cannot  possibly  be  justified  by  the  exercise  of  any 
judgment  or  discretion.^^  There  can  be  no  legislative  discretion  to 
give  a  county  of  less  population  than  another  greater  representation, 
under  a  constitution  requiring  representative  districts  to  contain,  "as 
nearly  as  may  be,"  an  equal  number  of  inhabitants.**  But  no  abuse 
of  the  discretion  vested  in  the  legislature  as  to  the  apportionment 
of  members  of  assembly  is  shown  where  each  county  has  been  given 
a  member  for  every  full  ratio  of  representation  which  it  contains, 
and  the  only  inequalities  alleged  are  in  the  distribution  of  the  remain- 
ing members  to  counties  having  a  smaller  surplus  over  the  ratio  than 
other  counties  have, — at  least  where  the  reason  for  such  action  is 
not  partisan,  and  the  fair  inference  is  that  it  was  absolutely  neces- 
sary to  secure  the  passage  of  the  bill.** 

30.  Apportionment  Based  on  Counties. — Although  the  principle  of 
representation  by  political  units  is  not  generally  recognized  in  the 
United  States,  it  is  customary  to  provide  in  addition  to  a  provision 
for  apportionment  according  to  the  number  of  the  inhabitants  that 
the  districts  shall  respect  county,  precinct,  town  or  ward_  lines ;  *  and 
sometimes  in  designating  s^nate  districts  that  they  shall  not  divide 
assembly  districts,  and  also  that  in  all  cases  they  shall  be  in  as 
compact  form  as  practicable,  or  be  of  convenient  and  contiguous  ter- 
ritory.* Such  a  constitutional  provision  is  clearly  mandatory,  and 
not  subject  to  legislative  discretion.*     While  the  necessity  of  using 

17.  Note:  35  A.  S.  R.  64.  State,  92  Mich.  638,  52  N.  W.  951, 16 

18.  State  V.  Cnnningham,  81  Wis.  L.R.A.  432;  State  v.  Canningrham,  81 
440,  51  N.  W.  724,  15  L.R.A.  561;  Wis.  440,  51  N.  W.  724, 15  L.R.A.  561. 
State  V.  Cunningham,  83  Wis.  90,  53  It  has  been  held  that  the  words, 
N.  W.  35,  35  A.  S.  R.  27,  17  L.R.A.  "convenient  and  contiguous  territory," 
145.  in  a  constitutional   provision  do  not 

19.  Houghton  County  v.  Secretary,  necessarily  mean  contiguous  in  con- 
92  Mich.  638,  52  N.  W.  951,  16  L.R.A.  tract  by  land,  when  applied  to  counties 
432.  which  are  composed  of  islands;  and 

20.  People  v.  Rice,  135  N.  Y.  473,  consequently  such  counties  may  be 
31  N.  E.  921, 16  L.R.A.  836.  declared  convenient  and  contiguous  to 

L  State  V.  Cunningham,  81  Wis.  other  counties  bordering  on  the  sur- 
440,  51  N.  W.  724,  15  L.R.A.  561.         rounding  waters.     Houghton   County 

2.  Parker  v.  State,  133  Ind.  178,  32   v.  Secretary  of  State,  92  Mich.  638, 
N.  E.  836,  33  N.  E.  119,  18  L.R.A.  52  N.  W.  951,  16  L.R.A.  432. 
597;  Houghton  County  v.  Secretary  of       S.  Parker  v.  State,  133  Ind.  178,  33 
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counties  as  units  in  making  apportionments  subordinates  to  some 
extent  the  principle  of  equality  in  representation,*  it  is  often  deemed 
of  vital  importance  that  the  integrity  of  counties  in  the  formation 
of  legislative  districts  should  be  carefully  guarded,  to  the  end  that 
each  county  having  sufficient  population  should  have  its  own  repre- 
sentatives in  the  legislature,  chosen  by  its  own  electors,  and  them  only, 
and  owing  no  divided,  perhaps  conflicting,  allegiance  to  any  other 
constituency.'  Hence  it  is  sometimes  provided  that  no  county  for 
senatorial  apportionment  shall  be  divided;*  and  an  apportionment 
act  will  be  held  invalid  where  it  divides  a  county  in  violation  of  such 
a  provision.'  This  rule  that  each  county  is  entitled  to  its  own  rep- 
resentative is  ordinarily  subject  to  the  exception  that  where  the  popu- 
lation is  sparse  it  may  be  necessary  to  include  more  than  a  single 
county  in  one  district.'  But  where  a  county  has  more  than  the 
representative  unit  of  population  it  cannot  be  denied  the  right  to  a 
separate  representative ;  •  nor  can  counties  fully  represented  be  used 
in  the  apportionment  of  districts  for  the  purpose  of  joining  counties 
which  are  not  otherwise  contiguous.  Moreover,  no  scheme  for  sena- 
torial districts  can  be  lawfully  devised  in  which  a  county  having  less 
than  the  unit  of  population  for  a  senatorial  district  can  legally  be 
entitled  to  vote  for  two  senators,  where  the  constitutional  provisions 
require  equality  in  representation.*"  Where  counties  taken  singly 
do  not  have  a  population  equal  to  the  ratio  for  a  representative,  but 
which  when  taken  together  have  a  population  equal  at  least  to  the 
number  required  for  two  representatives,  the  plan  has  been  devised 
of  grouping  them  in  so-called  "double  districts."  But  this  scheme 
has  been  declared  to  be  invalid  under  a  constitutional  provision  appor- 
tioning representatives  among  the  counties  according  to  the  inhabi- 

N.  B.  836,  33  N.  E.  119,  18  L.R.A.  and    prohibiting    the    division    of    « 

567;    State   v.   Cunningham,  81   Wis.  county  between  senate  districts,  estab- 

440,  51  N.  W.  724,  15  L.R.A.  561.  Ushes  an  organic  unity  or  relation  be- 

4.  Denney  v.  State,  144  Ind.  503,  42  tween  the  boundaries  of  the  counties 
N.  E.  929,  31  L.R.A.  726;  Baird  v.  as  they  existed  at  that  time  and  the 
Kings  County,  138  N.  Y.  95,  33  N.  E.  senate  districts  thereby  established) ; 
827,  20  L.R.A.  81 ;  Henderson  v.  West-  Henderson  v,  Westchester  County,  147 
Chester  County,  147  N.  Y.  1,  41  N.  E.  N.  Y.  1,  41  N,  E.  563,  30  LJI.A.  74. 
563,  30  LJIA.  74.  7.  Houghton  County  v.  Secretary  of 

5.  Parker  v.  State,  133  Ind.  178,  32  State,  92  Mich.  638,  52  N.  W.  951, 
N.  E.  836,  33  N.  E.  119,  18  LJl.A.  16  L.RA.  432. 

567;  Denney  v.  State,  144  Ind.  503,      8.  Denney  v.  State,  144  Ind.  503,  42 

42  N.  E.  929,  31  L.R.A.  726.  N.  E.  929,  31  L.RJL.  726. 

6.  Denney  v.  State,  144  Ind.  503,  42  9.  Parker  v.  State,  133  Ind.  178,  32 
N.  E.  929,  31  L.R.A.  726  (holding  N.  E.  836,  33  N.  E.  119,  18  UR-A, 
also  that  a  constitutional  declaration  567. 

that  a  separate  district  shall  consist  of       10.  Parker  v.  State,  133  Ind.  1'^, 
certain   specified  counties,  when   con-   32  N.  E.  836,  33  N.  E.  119, 18  L.R.A. 
Btrued   with  other  provisions  making   567. 
population  the  basis  of  apportionment 
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tants  and  requiring  that  where  more  than  one  county  shall  constitute 
a  district  they  must  be  contiguous.  The  reason  stated  for  this  ruling 
is  that  in  no  case  should  a  county  having  less  than  the  ratio  be  so 
grouped  with  other  counties  as  to  have  a  voice  in  the  election  of 
more  than  one  representative;**  and  furthermore,  it  has  been  said 
that  there  can  be  no  legislative  discretion  in  according  such  repre- 
sentation to  counties  with  population  less  than  the  ratio,  and  in  so 
disposing  the  fractions  of  excess  of  population  over  the  ratio  or  ratios 
in  other  counties.*'  But  a  legislature  cannot  be  charged  with  unfair- 
ness in  distributing  the  remaining  members  of  assembly  among  the 
counties  after  all  full  ratios  are  provided  for,  because  it  takes  into 
account  the  losses  sustained  by  the  most  populous  counties  by  reason  of 
the  adoption  of  a  certain  ratio  of  representation  rather  than  of  some 
other  more  favorable  to  them,  ndr  because  it  regards  increases  of  popu- 
lation shown  by  the  census.**  Where  representatives  are  apportioned 
among  the  counties  by  the  constitution  in  accordance  with  their 
population,  and  the  right  of  suffrage  is  granted  Uy  residents  of  tiie 
county,  and  each  qualified  voter  is  secured  the  right  to  a  voice  in 
the  election  of  all  officers  who  by  the  constitution  are  elective  by  the 
class  of  legal  voters  to  which  he  belongs,  it  is  incompetent  for  the 
legislature  to  district  the  county  into  legislative  districts.  In  such 
case  the  power  of  the  legislature  ejctends  only  to  apportioning  of 
members  among  the  counties  in  a  fixed  ratio.  It  cannot  provide  a 
constituency  for  the  election  of  a  representative  different  from  that 
provided  by  the  constitution.**  But  where  the  power  is  given  to  divide 
a  county  for  the  purposes  of  legislative  representation,  equality  of 
population  is  the  bads  upon  which  the  division  should  be  made, 
this  principle  being  just  as  applicable  to  two  or  more  districts  in  a 
single  county  as  to  districts  of  one  or  more  counties.**  By  some 
constitutions  the  duty  of  dividing  a  county  entitled  to  more  than 
one  assemblyman  is  imposed  upon  a  board  of  supervisors  and  where 
this  is  the  case  the  legislature  is  without  power  to  do  so.**  A  question 
has  arisen  at  times  in  senatorial  apportionments  out  of  the  fact  that 
one-half  of  the  senate  is  elected  every  two  years,  for  a  four  year 
term,  and  in  the  regrouping  of  counties  for  a  new  apportionment 
some  may  become  entitled  to  vote  at  the  end  of  a  two  year  period 
and  others  may  be  required  to  wait  for  six  years.    This  result  does 

11.  Denney  v.  State,  144  Ind.  503,  126,  28  AU.  56,  22  L.R.A.  548. 

42  N.  E.  929,  31  L.R.A.  726.  16.  Baird  v.  Kings  County,  138  N. 

12.  Denney  v.  State,  144  Ind.  503,  T.  95,  33  N.  E.  827,  20  L.R.A.  81; 
42  N.  E.  929,  31  L.R.A.  726;  Hough-  State  v.  Cunningham,  83  Wis.  90,  53 
ton  County  v.  Secretary  of  State,  92  N.  W.  35,  35  A.  S.  R.  27,  17  L.R.A. 
Mich.  638,  52  N.  W.  951,  16  L.R.A.  145. 

432.  16.  Houghton   County  v.  Secretary 

13.  People  V.  Rice,  135  N.  T,  473,  of  State,  92  Mich.  638,  52  N.  W.  951, 
81  N.  E.  921, 16  L.R.A.  836.  16  L.B.A.  432. 

14.  State  V.  Wrightson,  56  N.  J.  L. 
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not  necessarily  make  the  scheme  of  apportionment  unconstitutional, 
but  if  it  were  employed  wantonly  so  as  to  disfranchise  voters  of  cer- 
tain counties  allowing  them  to  vote  for  senators  but  once  in  siz 
years,  the  apportionment  might  for  this  reason  be  declared  invalid.*' 

31.  Apportionment  by  Wards  in  Towns  and  Cities. — ^It  has  been 
held,  as  towns  and  cities  are  but  parts  and  parcels  of  the  state  for 
the  convenience  of  local  self-government,  that  the  lighta  of  voters 
are  the  same  as  in  the  state  government.  Hence,  in  accordance  with 
the  fundamental  principle  that  representation  s^all  be  apportioned 
to  the  popular  vote  as  near  as  may  be,  it  is  not  permissible  to  divide 
a  city  into  wards  utterly  disproportionate  in  point  of  population  so 
that  a  vote  in  one  ward  would  count  as  much  as  a  number  of  votes 
in  another  ward.**  However  it  is  competent  for  the  legislature  to 
provide  that  each  ward  of  a  city  may  elect  one  alderman  or  council- 
man, notwithstanding  a  constitutional  provision  that  all  qualified 
electors  in  a  city  shall  have  the  right  to  vote  for  mayor  and  the  other 
elective  officers,  as  this  does  not  necessarily  mean  that  every  elective 
officer  must  be  elected  by  the  voters  of  the  entire  city.*'  The  action 
of  city  councilmen  in  dividing  a  municipality  into  wards  and  allot- 
ting a  number  of  councilmen  to  be  elected  from  each  ward  is  not 
subject  to  review  by  the  courts  upon  the  theory  that  the  division 
violates  fundamental  principles  of  equality  in  representative  govern- 
ment in  giving  the  residents  of  one  loccdity  more  power  than  the 
same  number  in  another  locality.*" 

IV.  Election  Officers 

32.  In  General. — It  is  an  essential  element  of  a  valid  election  that 
it  be  held  by  lawful  authority,  and  substantially  as  prescribed  by 
law.  That  an  election  simply  be  conducted  honestly  is  not  sufficient; 
it  must  as  well  have  legal  sanction.*  Hence  if  certain  unauthorized 
persons  assume  to  act  as  officers  of  election,  and  undertake  to  hold 
an  election,  though  on  election  day  in  an  election  precinct  and 
though  they  take  and  count  the  votes  cast  at  it  honestly,  such  action 
cannot  be  regarded  as  an  election.*    In  establishing  this  rule  it  should 

17.  Denney  v.  State,  144  Ind.  503,  1.  Hughes  v.  Roberta,  142  Ky.  142, 
42  N.  E.  929,  31  L.R.A.  726.  134  S.  W.  168,  Ann.  Cas.  1912D  148; 

18.  People  V.  Canaday,  73  N.  C.  198,  State  v.  Taylor,  108  N.  C.  196,  12  S. 
21  Am.  Rep.  465.  E.  1005,  23  A.  S.  R.  51,  12  LJI.A. 

19.  State  V.   Sadler,  25  Nev.  131,  202. 

58  Pac.  284,  59  Pac.  546,  63  Pac.  128,  Note :  83  Am.  Dec.  749  et  seq. 

83  A.  S.  R.  573;  State  v.  McAlister,  2.  State  v.  Taylor,  108  N.  C.  196, 

88  Tex.  284,  31  S.  W.  187,  28  L.RA.  12  S.  E.  1005,  23  A.   S.  R.  51,  12 

523.  L.RA.   202;    Weil   v.   Newbem,   126 

20.  Moore  ▼.  Georgetown,  127  Ky.  Tenn.  223,  148  S.  W.  680,  Ann.  Caa. 
409,  105  S.  W.  905,  128  A.  S.  R.  349.  1913E  25,  L.RA.  1915A  1008. 

Note:  129  A.  S.  R.  303. 
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be  observed  that  a  distinction  is  drawn  between  those  who  are  mere 
intruders,  without  color  of  authority,  who  simply  assume  to  act  as 
officers  and  cannot  be  construed  as  being  officers  de  facto,*  and  those 
who  may  be  considered  as  officers  de  facto.  Where  the  latter  con- 
struction is  possible,  the  general  rule  may  be  laid  down  that  mere 
irregularities  in  the  conduct  of  an  election  will  not  render  it  void, 
and  so  it  has  been  held  that  the  holding  of  an  election  by  persons 
who  were  not  officers  de  jure,  but  who  had  colorable  authority  and 
who  acted  de  facto  in  good  faith,  is  not  so  grave  an  irregularity  as  to 
avoid  the  election.^  This  would  be  true  where  some  error  is  made  in 
the  appointment  of  election  officers,  or  where  they  do  not  possess 
the  requisite  qualifications  or  have  not  qualified  by  taking  a  proper 
oath.'  A  question  sometimes  arises  in  relation  to  elections  conducted 
by  less  than  the  required  number  of  officers.  In  such  case  some 
authorities  hold  that  if  the  election  board  had  been  completed  by 
the  selection  of  others  under  color  of  authority  who  might  be  con- 
sidered officers  de  facto,  the  election  held  by  them  is  valid,  but  if 
this  were  not  done,  there  would  not  be  a  substantial  compliance  with 
the  law,  and  the  election  would  be  void.*  A  more  liberal  doctrine 
has,  however,  been  observed  in  a  number  of  cases,  upon  the  general 
principle  that  the  rules  and  regulations  adopted  for  the  conduct  of 
elections  are  to  be  considered  directory  merely  and  not  so  mandatory 
or  jurisdictional  in  their  nature  as  to  defeat  an  election  in  which 
they  are  not  wholly  observed.  And  so  the  failure  to  have  the  full 
number  of  election  officers  required  by  law,  either  permanently  or 
by  reason  of  temporary  absence,  is  not,  if  the  election  has  been  hon- 
estly and  properly  conducted,  fatal  to  the  validity  of  the  election.' 
33.  Selection  and  Qualification  of  Election  Officers. — It  is  custom- 
ary to  provide  that  the  members  of  an  election  board  shall  not  all 
belong  to  the  same  political  party.  The  reason  for  this  is  obvious. 
It  is  said  that  it  constitutes  a  reasonable  precaution  for  securing  hon- 
esty in  the  conduct  of  elections, — the  officers  from  one  party  being 
counted  upon  to  prevent  fraud  and  improper  action  by  the  officers 
from  another.  And  under  ordinary  circumstances  the  end  intended 
is  accomplished.  Although  the  scheme  has  been  criticised  upon  the 
ground  that  it  creates  and  fosters  a  partisan  type  of  so-called  justice,* 

5.  Lower  Terrebonne  Refining,  etc.,  6.  Hughes  v.  Roberts,  142  Ky.  142, 
Co.  V.  Police  Jury,  115  La.  1019,  40  134  S.  W.  168,  Ann.  Cas.  1912D  148 
So.  443.  112  A.  S.  R.  291;  State  v.  and  note. 

Taylor,  108  N.  C.  196,  12  S.  E.  1005,  Note:  83  Am.  Dec.  752  et  seq. 

23  A.  S.  R.  51,  12  L.R.A.  202.  7.  State  v.  Nicholson,  102  N.  C.  465, 

4.  Hughes  V.  Roberts,  142  Ky.  142,  9  S.  E.  545,  11  A.  S.  R.  767. 

134  S.  W.  168,  Ann.  Cas.  1912D  148.  Notes:  83  Am.  Dec.  752;  Ann.  Cas. 

Note:  83  Am.  Dec.  752.  1912D  149  et  seq. 

6.  Quinn  v-.  Lattimore,  120  N.  C.  8.  Page  v.  Allen,  58  Pa.  St  338,  98 
426,  26  S.  E.  638,  58  A.  S.  R.  797.  Am.  Dec.  272. 

Note:  83  Am.  Dec.  752. 
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such  a  limitation  upon  the  appointing  power  has,  nevertheless,  been 
held  to  be  valid,*  and  in  fact  in  some  instances  has  been  embodied 
in  the  constitution.*"  In  enforcing  such  a  provision  the  courts  will 
take  judicial  notice  of  the  relative  size  of  the  several  political  par- 
ties within  the  state  in  order  that  a  requirement  directing  the  appoint- 
ment of  a  member  or  members  of  a  board  from  the  leading  political 
party  opposed  to  the  appointing  power  may  be  made  effectual.**  It 
has  been  held  that  the  power  of  appointment  cannot  be  re-delegated 
and  for  this  reason  a  statute  providing  for  the  appointment  of  elec- 
tion inspectors  by  a  board  to  be  appointed  by  the  mayor  and  coun- 
cil of  a  city,  to  consist  of  two  persons  from  each  of  the  two  leading 
political  parties,  is  unconstitutional.**  Furthermore,  it  is  not  per- 
missible for  the  legislature  to  vest  in  committees  of  the  political 
parties  to  be  represented  the  right  to  make  nominations  of  a  limited 
number  of  names  from  whom  an  appointment  must  be  made.** 
While  a  statute  providing  that  inspectors  and  clerks  of  election  shall 
not  be  appointed  for  the  same  political  party  may  be  enforced  by 
mandamus  prior  to  election,**  it  is,  nevertheless,  to  be  considered 
directory  merely  in  so  far  as  the  effect  upon  the  election  of  a  fail- 
ure to  comply  with  it  is  concerned ;  and  so  noncompliance  not  result- 
ing in  fraud  is  not  sufficient  ground  for  rejecting  the  vote  cast  in 
the  precinct  where  the  irregularity  occurred.*'  In  addition  to  officers 
representative  of  governmental  authority,  it  is  customary  to  recog- 
nize political  parties  by  permitting  them  to  appoint  inspectors  or 
watchers  of  election  who  may  be  present  at  the  polling  place  during 
the  time  of  voting  and  also  subsequently  when  the  votes  are  being 
counted.  Where  the  selection  of  election  officers  or  of  party  watchers 
is  based  by  statute  upon  the  principle  of  party  representation,  it  fol- 
lows that  no  individual  or  group  of  individuals,  unless  they  constitute 
a  distinct  political  party,  is  entitled  to  such  representation,  and  so  a 
faction  of  a  political  party  is  not  entitled  to  consideration  in  the 
selection  of  officers  or  watchers.**  In  congressional  elections  provi- 
sion may  be  made  by  Congress  for  the  appointment  of  their  super- 
visory officials,  to  guard  the  conduct  of  elections  in  so  far  as  that  of 
their  own  numbers  may  be  concerned  and  thus  it  has  done  by  statute. 
Under  express  constitutional  provision  it  may  vest  the  appointment 

9.  State  V.  Wright,  251  Mo.  325, 158  18.  State  v.  Washburn,  167  Mo.  680, 
S.  W.  823,  Ann.  Cas.  1915A  588;  67  S.  W.  592,  90  A.  S.  E.  430;  State 
Page  V.  Allen,  58  Pa.  St.  338,  98  Am.  v.  Wright,  251  Mo.  325,  158  S.  W. 
Dec.  272.  823,  Ann.  Cas.  1915A  588. 

10.  Metz  V.  Maddox,  189  N.  T.  460,       14.  See  infra,  par.  39. 

82  N.  E.  507,  121  A.  S.  R.  909.  15.  State  v.  Sadler,  25  Nev.  131,  58 

11.  State  V.  Wright,  251  Mo.  325,  Pac.  284,  59  Pac.  546,  63  Pac.  128,  83 
158  S.  W.  823,  Ann.  Cas.  1915A  588.  A.  S.  R.  573. 

12.  Attorney-General  V.  Detroit  Com-  16.  Weaver  v.  Toney,  107  Kv.  419. 
mon  Council,  58  Mich.  213,  24  N.  W.  54  S.  W.  732,  50  L.R.A.  105. 

887,  55  Am.  Rep.  675. 
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of  such  officers  in  the  courts  of  law,  or  in  the  heads  of  departments; 
and  although  a  question  might  otherwise  he  raised  as  to  the  power  to 
confer  upon  courts  the  selection  of  executive  officers,  this  being  a 
non-judicial  duty,  the  express  authority  given  by  the  constitution 
removes  all  doubt  on  the  question.*^  Where,  however,  no  express 
authority  is  conferred  and  the  duties  imposed  upon  supervisors  of 
elections,  although  to  a  certain  degree  discretionary,  are  clearly  exec- 
utive, the  courts  cannot  be  vested  with  authority  to  appoint  them,  as 
it  is  not  a  judicial  function.**  In  view  of  the  fact  that  the  duties 
of  certain  election  officers,  as  for  example  a  canvassing  board,  may 
be  made  purely  executive  or  ministerial,  it  has  been  held  permissible 
to  make  one  who  is  a  candidate  for  re-election  a  member  of  the 
board  of  canvassers  to  canvass  and  declare  the  result  of  his  own  elec- 
tion; but  if  such  officer  should  be  invested  as  one  of  the  board  of 
canvassers  with  judicial  power  to  determine  the  result  of  the  elec- 
tion, it  is  clear  that  he  would  become  incapacitated  to  pass  on  his 
own  case.*' 

34.  Character  of  Act  of  Election  Officer  in  Accepting  or  Rejecting 
Votes. — On  the  question  whether  election  officers  in  receiving  or 
rejecting  votes  act  in  a  ministerial  or  a  judicial  capacity  there  is 
some  variance  of  opinion.  There  can  be  but  little  doubt  that  the 
act  frequently  partakes  of  both  characters.  It  is  clear  that  where 
a  person  who  possesses  the  qualifications  of  a  voter  prescribed  by 
statute  and  who  has  complied  with  the  preliminary  statutory  require- 
ments presents  himself  before  the  election  officers  at  the  time  fixed  for 
election  after  the  board  has  been  organized  and  is  ready  to  receive 
votes,  it  is  the  duty  of  the  election  officers  to  receive  his  vote,  a  duty 
purely  ministerial,  for  as  to.it  they  can  have  no  discretion.**  On 
the  other  hand,  if  the  person  so  applying  is  plainly  lacking  in  any 
of  the  prescribed  qualifications,  the  election  officers  are  equally  with- 
out discretion  in  the  duty  of  refusing  to  receive  his  vote.  In  the 
matter  of  ascertaining  the  existence  or  non-existence  of  the  qualifica- 
tions of  the  voter,  some  discretion  must  be  granted.  The  statutes 
upon  the  subject  show  a  general  endeavor  to  restrict  this  discretion 
as  far  as  possible,  due  to  the  understanding  that  election  officers  being 

17.  Ex    Parte    Siebold,   100   U.    S.  234,  39  U.  S.  (L.  ed.)  307;  Dennison 

371,  25  U.  S.  (L.  ed.)  717.  v.  United  States,  168  U.  S.  241,  18  S. 

For  a  discussion  as  to  the  fees  to  Ct.  57.  42  U.  S.  (L.  ed.)  453. 

which  federal  supervisors  of  election  18.  Supervisors   of   Election    Case, 

are  entitled,  see  McDermott  v.  United  114  Mass.  247,  19  Am.  Rep.  341. 

States,  140  U.  S.  151,  11  S.  Ct.  746,  19.  Kindel  v.  Le  Bert,  23  Colo.  385, 

35  U.  S.  (L.  ed.)  391;  United  States  48  Pac.  641,  58  A.  S.  R.  234. 

V.  Poinier,  140  U.  S.  160,  11  S.  Ct.  But  see  83  Am.  Dec.  752,  note. 

752,  35  U.S.  (L.ed.)  395;  Sherman  v.  20.  Note:   Ann.   Cas.   1913D    1246, 

United  States,  155  U.  S.  673, 15  8.  Ct.  1248. 
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ordinarily  thorough  partisans  are  liable  to  abuse  their  power;  ^  and 
so  it  is  provided  in  some  instances  that  where  a  person  presents  him- 
self as  a  voter  juid  a  question  as  to  his  qualifications  arises,  the  ques- 
tion shall  be  determined  in  some  certain  manner,  as  for  example 
by  the  oath  of  the  voter  to  the  effect  that  he  has  the  necessary  legal 
qualifications.  Under  such  provisions  the  oath  or  oaths  so  taken 
are  conclusive  evidence  on  which  the  officers  must  act,  and  they  are 
not  at  liberty  to  refuse  to  administer  the  oath  or  to  refuse  the  vote 
after  the  oath  is  taken.  Their  acts  in  these  particulars  are  minis- 
terial and  devoid  of  discretion.  The  protection  against  the  possi- 
bility of  a  false  oath  is  the  provision  for  the  punishment  of  the 
person  so  swearing.*  While  the  authorities  are  in  conflict  on  the 
point,  the  general  rule  is  that  the  officers  must  receive  the  vote  what- 
ever they  may  beUeve  or  know  of  the  want  of  qualifications  of  the 
voter.  They  are  required  to  act  upon  the  evidence  which  the  stat- 
ute prescribes  and  have  no  judicial  power  to  pass  upon  the  question 
of  its  truth  or  falsehood.'  A  like  duty  is  enjoined  upon  such  officers 
where  an  official  register  is  provided  which  is  made  up  before  elec- 
tion and  given  to  them  for  their  guidance  upon  the  day  of  election. 
In  receiving  or  rejecting  votes  they  are  confined  strictly  to  the  regis- 
tration list.  No  one  whose  name  does  not  appear  thereon  can  be 
permitted  to  vote,  nor  can  the  officers  reject  the  votes  of  those  whose 
names  do  appear  thereon.*  In  many  instances  some  discretion  is 
vested  by  statute  in  election  officers,  as  where  it  is  provided  that  they 
have  no  authority  to  reject  a  vote  except  in  special  cases,  as  when 
the  voter  has  been  convicted  of  a  crime,  or  is  interested  in  a  bet  or 
wager  on  the  result  of  the  election.'  In  such  cases  upon  issues 
under  the  statute,  the  officers  act  in  a  quasi  judicial  capacity  unless 
some  specific  form  of  evidence,  as  possibly  the  record  of  conviction 
in  the  case  of  an  accusation  of  bribery  or  an  infamous  crime,  is  made 
final  and  conclusive  evidence  of  the  fact.*  A  certain  degree  of  dis- 
cretion is  at  times  also  implied  even  where  there  is  a  registration  list. 
Without  express  authority  of  law  it  is  clear  that  the  officers  are 
entitled  to  pass  upon  the  identity  of  the  person  offering  to  vote  uncjler 
a  name  appearing  on  the  list.'  The  character  of  the  act  will  in  a 
large  measure  depend,  as  is  evident  from  the  foregoing  discussion, 

1.  Wolcott  T.   Holcomb,  97   Mich.  A.  S.  R.  573. 

361,  56  N.  W.  837,  23  L.E.A.  215.  Notes:  36  L.R.A.(N.S.)  970;  Ann. 

2.  Lane  v.  MitcheU,  153  la.  139, 133   Cas.  1913D  1246. 

N.  W.  381,  Ann.  Cas.  1913D  1243  and  5.  People  v.  Pease,  27  N.  T.  45,  84 

note,  36  L.R.A.(N.S.)  968  and  note;  Am.  Dec.  242. 

Wolcott  V.  Holcomb,  97  Mich.  361,  56  Note:  Ann.  Cas.  1913D  1249. 

N.  W.  837,  23  L.R.A.  215.  6.  Note:  Ann.  Cas.  1913D  1249. 

3.  Notes:     36    L.R.A.(N.S.)     970;  7.  State  v.  Sadler,  25  Nev.  131,  58 
Ann.  Cas.  1913D  1245.  Pac.  284,  59  Pae.  546,  63  Pac.  128,  83 

4.  State  V.  Sadler,  25  Nev.  131,  58  A.  S.  R.  573. 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83 
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upon  the  provisions  of  the  particular  statute  under  which  the  officers 
act.  For  example,  a  canvassing  board  which  is  vested  merely  with 
the  power  to  canvass  and  declare  the  result  of  an  election  is  a  min- 
isterial body,  while  if  the  members  of  the  board  are  made  judges  of 
the  election  and  given  full  power  and  authority  to  approve  thereof  or 
set  it  aside  and  order  a  new  election,  their  power  is  clearly  judicial.* 
However,  it  appears  that  the  act  by  reason  of  its  ministerial  char- 
acter is  ordinarUy  not  necessarily  conclusive  with  regard  to  the  legal- 
ity of  the  votes  accepted  or  repeated,  when  the  question  is  presented 
in  an  action  properly  instituted  to  try  the  right  of  persona  elected 
to  office  or  defeated  by  the  result  of  their  decisions.' 

35.  Liability  of  Election  Officer  for  Damages  for  Rejecting  Vote. — 
If  the  act  of  an  election  officer  in  accepting  or  rejecting  votes  be 
merely  ministerial,  and  not  a  matter  of  judgment  or  discretion,  it 
is  clear  that  such  officer  fails  to  comply  with  its  mandate  at  his  peril. 
By  so  doing  if  he  wrongs  the  voter,  he  may  be  held  liable  in  an 
action  for  damages  regardless  of  the  motive  or  intent  of  his  act.^* 
In  view,  however,  of  the  mixed  character  of  an  election  officer's  acts 
the  question  of  his  liability  for  the  rejection  of  a  vote  is  not  ordi- 
narily so  readily  determined.  The  question  appears  to  have  first 
arisen  in  an  early  English  case,  extensively  cited  in  subsequent  deci- 
sions upon  the  subject,  in  which  it  was  stated  as  a  broad  principle 
that  if  any  person  having  the  right  to  vote  be  obstructed  in  the 
exercise  of  the  right  he  may  maintain  an  action  against  the  person 
obstructing  him.**  While  some  question  has  been  raised  as  to  whether 
this  decision  was  based  upon  the  fact  of  malice  or  wilfulness  of  the 
officer  in  refusing  the  vote  or  whether  the  action  was  maintainable 
r^ardless  of  the  motive  of  the  election  officer,  it  is  quite  clear  that  the 
decision  proceeded  on  the  assumption  that  there  was  malice ;  "  and  this 
view  has  been  very  generally  followed  in  the  decisions.  Upon  the  rea- 
soning that  the  officer  in  receiving  or  rejecting  a  vote  must  act  in  a 
degree  judicially,  and  as  every  human  tribunal  is  liable  to  err,  no 
judge  should  be  held  responsible  for  a  mere  error  of  judgment  com- 
mitted by  him  in  the  regular  discharge  of  his  duties.**  And  so 
it  has  become  a  well  established  principle  that  no  action  is  maintain- 

8.  Kindel  v.  Le  Bert,  23  Colo.  385,  13.  Isaacs  v.  McNeil,  44  Fed.  32,  11 
48  Pac.  641,  58  A.  S.  R.  234  and  note.  L.RA.  254;  Morgan  v.  Dudley,  18  B. 

9.  People  V.  Pease,  27  N.  Y.  45,  84  Mon.    (Ky.)   693,  68  Am.  Dec.  735; 
Am.  Dec.  242.  Patterson  v.  D'Auterive,  6  La.  Ann. 

10.  Fausler  v.  Parsons,  6  W.  Va.   467,  54  Am.  Dec.  564;  Bevard  v.  Hoff- 
486,  20  Am.  Rep.  431.  man,  18  Md.  479,  81  Am.  Dec.  618 

Notes:    11    L.R.A.(N.S.)    503;    20  and  note;  Wbeeler  ▼.  Patterson,  1  N. 

Ann.  Cas.  1008.  H.  81,  8  Am.  Dec.  41;  Jenkins  t.  Wal- 

11.  Ashby  V.  White,  25  Eng.  Rul.  dron,  11  Johns.   (N.  Y.)  114,  6  Am. 
CftB  52  Dec    359 

12.  Notes:  11  L.R.A.(N.S.)  602;  20  Note:  20  Ann.  Cas.  1009. 
Aim.  Cas.  1008,  1009. 
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able  against  officers  of  election  for  refusing  to  receive  a  vote,  if  they 
have  been  guilty  of  no  malice  or  fraud,  and  have  exercised  their  best 
judgment,  though  a  legally  qualified  elector  is  thereby  deprived  of 
his  right  to  vote,^^  for  while  it  is  essential  to  the  just  rights  of  candi- 
dates and  voters  that  the  right  of  suffrage  should  be  freely  exercised 
by  the  qualified  voter  it  is  equally  essential  that  those  who  are  called 
to  preside  at  elections  and  to  decide  on  the  qualifications  of  voters 
should  be  sustained  and  encouraged  in  the  faithful  and  conscientious 
discharge  of  their  duty.*'  A  different  rule  prevails,  however,  in 
some  jurisdictions  to  the  effect  that  liability  should  be  enforced  regard- 
less of  whether  the  rejection  of  the  vote  was  due  to  a  ministerial  or 
a  judicial  act.  The  apparent  harshness  of  this  rule  is  tempered  by 
the  consideration  that  the  question  of  damages  is  always  in  the  hands 
of  a  jury  who  may  be  relied  upon  to  give  slight  damages  when  the 
object  is  principally  to  settle  a  really  disputed  and  doubtful  right, 
and  the  election  officers  have  acted  honestly  and  in  good  faith.** 
36.  Establishment  of  Liability. — Where  tibe  general  rule  prevails 
that  malice  is  the  gist  of  an  action  against  election  ofRcers  for  damages 
for  rejecting  a  vote,  it  is  clear  that  in  bringing  such  an  action  it  is 
necessary  to  aver  malice  or  wilfulness.  An  averment  that  the  officer 
knowingly  and  wilfully  with  an  unlawful  intention  refused  to  receive 
the  plaintiff's  vote  has  been  held  to  be  sufficient  in  this  respect.*^ 
•Authority  exists,  however,  to  the  effect  that  the  statement  must  go 
further  and  show  by  allegation  in  what  particulars  the  defendant 
acted  wilfully  and  maliciously.*'  Whatever  the  requirements  of  the 
declaration  or  statement  may  be,  it  has  been  held  that  malicious  and 
wilful  motive  of  the  officer  in  rejecting  the  vote  may  be  established 
by  a  presumption  arising  from  the  circumstances  attending  the  com- 
mission of  the  act,  and  where  the  officer  knowingly  and  wilfully 
renders  a  decision  which  is  contrary  to  law  and  which  violates  a 
right  and  infficts  an  injury,  he  must  be  presumed  to  have  acted  under 
the  influence  of  a  bad  motive.  In  an  action  against  such  officer,  proof 
of  the  act  is  sufficient  to  authorize  the  jury  to  presume  the  motive.** 
In  proving  bad  faith  on  the  part  of  the  officer,  a.s  in  analogous  casea 

14.  Morris  v.  Colorado  Midland  R.  Notes:  25  Am.  Rep.  699;  11  L.R.A. 

Co.,  48  Colo.  147,  109  Pac.  430,  139  (N.S.)    502;   31   L.R.A.(N.S.)    1106; 

A.   S.   R.   268,  20   Ann.   Cas.   1006;  20  Ann.  Cas.  1008. 

Blake  v.  Brothers,  79  Conn.  676, 66  Atl.  17.  Morgan  v.  Dudley,  18  B.  J'on. 

501,  11  L.R.A.(N.S.)  501  and  note.  (Ky.)  693,  68  Am.  Dec.  735;  Bevard 

Note:  20  Ann.  Cas.  1008.  v.  Hoffman,  18  Md.  479,  81  Am.  Dee. 

16.  Morgan  v.  Dudley,  18  B.  Men.  618. 

(Ky.)  693,  68  Am.  Dec.  735.  Note:  20  Ann.  Cas.  1012. 

Note:  20  Ann.  Cas.  1008.  18.  Fausler  v.  Parsons,  6  W.  Va. 

16.  Capen     v.     Foster,     12     Pick.  486,  20  Am.  Rep.  431. 

(Mass.)  485,  23  Am.  Dec.  632;  Lamed  19.  Chrisman    v.     Bruce,    1    Duv, 

V.  Wheeler,  140  Mass.  390,  5  N.  E.  (Ky.)  63,  85  Am.  Dec.  603, 

290,  54  Am.  Rep.  483.  Note:  20  Ann.  Cas.  lOlL 
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where  fraud  is  the  subject  or  ground  of  action,  any  fact  however 
slight,  if  at  all  relevant  to  the  issue,  must  be  admitted  in  evidence, 
as  for  example  that  the  officer  had  knowledge  that  the  voter  differed 
from  him  in  his  political  belief,  and  that  the  officer  had  rejected  other 
votes  and  the  reasons  assigned  therefor.**  As  preliminary  to  the  right 
to  recover,  however,  it  must  be  averred  and  established  that  the  person 
whose  vote  was  rejected  was  at  the  time  a  qualified  elector,  and  had 
complied  with  all  the  requireioents  necessary  to  confer  upon  him 
the  right  to  vote.  Moreover,  as  the  denial  of  the  right  to  vote  is 
the  gravamen  of  the  action  it  must  be  clearly  shown  that  the  right  to 
vote  was  in  fact  denied  by  the  officer.*  Where  registration  is  made 
an  essential  to  the  right  to  vote,  it  is  manifest  that  a  wilful  and 
intentional  failure  to  place  a  voter's  name  upon  the  registration  list 
or  a  wilful  and  intentional  striking  of  the  voter's  name  from  the  list 
is,  if  wrongfully  done,  a  violation  of  the  voter's  rights  equal  to  a 
wrongful  rejection  of  his  vote,  and  may  be  made  the  basis  of  an 
action  for  damages.  By  the  same  reasoning  an  assessor  who  wilfully 
failed  to  assess  a  person  for  taxation,  so  that  such  person  on  account 
of  the  nonpayment  of  a  tax  was  deprived  of  his  right  to  vote,  may 
become  liable  therefor;*  The  action  should  of  course  be  directed 
against  the  particulsff  official  whose  default  resulted  in  the  depriva- 
tion of  the  right  to  vote.'  Where  it  is  sought  to  hold  election  officers 
personally  liable  for  the  injuty  sustained  by  their  refusal  to  con- 
sider ballots  cast  in  favor  of  a  candidate  for  office  the  candidate  must 
show  that  he  was  legally  elected,  so  that  their  conduct  deprived  him  of 
the  office,  and  inflicted  the  injury  for  which  the  action  is  brought.* 
37.  Damages  Recoverable. — In  determining  the  damages  that  may 
be  recovered  in  an  action  for  wrongfully  rejecting  or  preventing  the 
casting  of  a  vote  it  has  been  pointed  out  that  since  the  right  of  a 
qualified  elector  to  vote  is  in  no  sense  an  asset  of  commercial  value 
and  cannot  be  measured  in  dollars  or  cents  or  speculated  upon  for 
pecuniary  gain,  the  damage  is  of  an  exemplary  or  punitive  nature, 
visited  on  the  evildoer  for  his  misconduct,  rather  than  as  compensa- 
tion to  the  party  who  has  suffered  the  loss.  In  a  sense  the  wrong 
primarily  is  against  the  public,  not  the  individual;  and  the  damage 
is  for  general  protection,  to  deter  others  from  the  commission  of  like 
offenses.'  Where  the  action, in  rejecting  the  vote  is  wilful  and  mali- 
cious and  designed  to  prevent  the  free  exercise  of  the  right  of  suf- 

20.  Note :  20  Ann.  Cas.  1010.  4.  Chamberlain  v.  Wood,  15  S.  D. 

1.  Wiley  V.  Sinkler,  179  U.  S.  58,   216,  88  N.  W.  109,  91  A.  S.  R.  674, 
21  S.  Ct.  17,  45  U.  S.  (L.  ed.)  84.  56  L.R.A.  187. 

Note:  20  Ann.  Cas.  1010.  6.  Morris  v.   Colorado  Midland  R. 

2.  Note:  20  Ann.  Cas.  1013.  Co.,  48  Colo.  147,  109  Pac.  430,  139 

3.  Capen  v.  Foster,  12  Pick.  (Mass.)  A.  S.  R.  268,  20  Ann.  Cas.  1006  and 
485,  23  Am.  Dec.  632.  note,  31  L.R.A.(N.S.)  1106  and  note. 

Note:  20  Ann.  Cas.  1013. 
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frage,  it  has  been  held  that  a  complainant  is  not  confined  to  nominal 
damages  although  the  actual  damage  may  not  be  susceptible  of  exact 
calculation.*  In  a  case  where  the  damages  are  for  rejecting  a  vote 
for  a  member  of  Congress,  and  are  laid  at  a  figure  sufficiently  high 
to  bring  the  case  within  the  jurisdiction  of  the  circuit  court  of  the 
United  States,  the  rule  has  been  stated  that  the  court  is  not  justified 
in  holding  that  the  amount  in  controversy  is  less  than  the  sum  or 
value  sufficient  to  support  its  jurisdiction,  for  this  is  a  question  pecu- 
liarly appropriate  for  the  determination  of  a  jury.'  The  right  to 
recover  damages  in  a  civil  action  is  not  barred  by  the  fact  that  the 
wrong  complained  of  is  by  statute  made  a  penal  offense.' 

38.  Mandamus  as  Remedy  against  Election  and  Public  Officers 
Generally. — The  character  of  an  election  officer's  act  is  sometimes 
raised  in  connection  with  proceedings  to  compel  its  performance  by 
mandamus.  If  the  acts  are  ministerial  it  seems  clear  that  their 
performance  can  be  required  in  such  proceedings.*  While  mandamus 
will  not  ordinarily  lie  in  a  case  involving  judicial  discretion,*"  under 
some  statutes  the  scope  of  the  writ  has  been  extended  to  include  all 
acts  of  election  officers,  though  involving  discretion  and  judgment, 
and  it  would  appear  that  such  an  act  is  a  valid  exercise  of  legisla- 
tive authority,  and  gives  the  court  power  by  mandamus  to  compel 
proper  action  by  such  officers,  irrespective  of  whether  the  duty  be. 
only  ministerial  or  judicial  in  nature.**  The  control  of  the  court 
over  such  acta  has  been  questioned  upon  the  same  ground  as  that 
on  which  the  attack  on  equity  jurisdiction  is  in  part  based,  namely, 
that  acts  relating  to  elections  are  political  in  their  nature,  and  there- 
fore not  within  the  jurisdiction  of  the  courts.  Particularly  has  this 
doubt  been  raised  where  the  proceeding  brings  into  question  the 

6.  Lane  v.  MiteheU,  153  I*.  139, 133  95,  33  N.  E.  827,  20  L.R.A.  81;  Martin 
N.  W.  381,  Ann.  Cas.  1913D  1243,  36  v.  McGarr,  27  Okla.  653, 117  Pac.  323, 
L.R.A.(N.S.)  968.  38  L.R.A.(N.S.)    1007;   Hanniaon   v. 

Note:  20  Ann.  Cas.  1012.    See  gen-  Jefferson  Connty,  45  W.  Va.  179,  31 

erally  Damages,  vol.  8,  p.  423  et  seq.,  S.  E.  394,  42  L.R.A.  591;  Boggess  v. 

as  to  nominal   damages,  and   p.   438  Buxton,  67  W.  Va.  679,  69  S.  E.  367, 

et  seq.  as  to  certainty  of  damages.  21  Ann.  Cas.  289. 

7.  Wiley  v.  Sinkler,  179  U.  S.  58,  Notes:  89  Am.  Dec,  735;  11  A.  S. 
21  S.  Ct.  17,  45  U.  S.  (L.  ed.)  84.  R.  344;  125  A.  S.  R.  517. 

8.  Lamed  v.  Wheeler,  140  Mass.  390,  10.  State  v,  Deane,  23  Fla.  121,  1 
5  N.  E.  290,  54  Am.  Rep.  483.  So.  698,  11  A.  S.  R.  343;   State  v. 

Note :  20  Ann.  Cas.  1008.  Houston,  40  La.  Ann.  393,  4  So.  50,  8 

9.  Fletcher  v.  TutUe,  151  HI.  41,  37  A.  S.  R.  532;  Arberry  v.  Beavers,  6 
N.  E.  683,  42  A.  S.  R.  220,  25  L.R.A.  Tex.  467,  55  Am.  Dec.  791;  Boggess  v. 
143;  State  v.  Houston,  40  La.  Ann.  Buxton,  67  W.  Va.  679,  69  S.  E.  367, 
393,  4  So.  50,  8  A.  S.  R.  532;  State  21  Ann.  Cas.  289. 

v.  Wrightson,  56  N.  J.  L.  126,  28  Atl.       Note:  125  A.  S.  R.  517.     See  gen- 
56,  22  L.R.A.  548 ;  People  v.  Rice,  129  wally,  Mandamus. 
N.  Y.  449,  29  N.  E.  355,  14  L.R.A.       11.  Boggess  v.  Buxton,  67  W.  Va. 
643;  Baird  v.  Kings  County,  138  N.  Y.    679,  69  S.  E.  367,  21  Ann.  Cas.  289. 
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validity  of  an  apportionment  act,  for  example,  in  an  effort  to  compel 
election  officers  to  proceed  under  an  act  piiar  to  the  one  which  is 
contended  to  be  unconstitutional.     It  is  clear,  however,  in  such  a 
case,  that  although  the  writ  may  incidentally  affect  the  act  of  the 
legislature  as  a  co-ordinate  branch  of  the  government,  its  mandate 
will  be  directed  not  to  the  members  of  the  legislature,  but  to  the 
subordinate  officers  whose  duties  in  connection  with  elections  are 
purely  ministerial,  and  where,  therefore,  the  writ  may  be  properly 
issued.*'     In  such  a  case  the  question  arises  as  to  when  such  pro- 
ceedings may  be  instituted,  tmd  whether  a  demand  and  refusal 
to  perform  a  duty  is  an  essential  prerequisite  to  an  application  for  a 
writ  of  mandate.    In  this  connection  a  distinction  is  made  between 
duties  of  a  public  nature  and  duties  of  a  private  nature  affecting  only 
the  rights  of  individuals.     In  the  latter  class  demand  and  refusal 
are  held  to  be  necessary  as  a  condition  precedent  to  relief  by  man- 
damus; in  the  former  class  there  is  not  the  same  necessity  for  a 
literal  demand  and  refusal,  for  in  such  cases  the  law  itself  stands 
in  lieu  of  a  demand,  and  omission  to  perform  the  required  duty  is 
equivalent  to  a  refusal.     On  the  other  hand  it  is  not  necessary  to 
wait  until  the  time  for  the  performance  of  the  act  has  actually 
arrived,  since  it  may  be  assumed  where  the  legislature  has  adopted 
a  law  that  the  officers  intend  to  proceed  under  it,  and  the  constitu- 
tionality of  such  intended  act  may  be  raised  in  advance.*'     The 
jurisdiction  of  courts  in  proceedings  by  mandamus  has  been  ques- 
tioned where  the  issuance  of  the  writ  depends  upon  the  validity  of 
an  election.     While  it  may  be  true  that,  in  the  absence  of  special 
statutory  authorization,  courts  are  without  jurisdiction  to  entertain 
cases  of  contested  election,  this  rule  may  not  be  extended  so  far  as 
to  exempt  election  officers  from  judicial  control  in  matters  pertain- 
ing to  the  performance  of  the  specific  duties  imposed  upon  them  by 
law.    And  so  the  canvassing  of  election  returns,  the  issuing  of  certifi- 
cates of  election  to  the  persons  entitled  thereto,  and  the  issuing  of  a 
commission  to  a  claimant  duly  elected  may  properly  be  compelled 
by  mandamus.**    The  writ  of  mandamus  is  the  proper  remedy  to 
be  employed  to  compel  a  public  officer  to  permit  access  to  records  in 
his  office  where  no  discretionary  power  is  vested  in  him,*  the  records 
being  made  public  records  by  law.    The  records  of  election  officers 

12.  State  V.  Wrightson,  56  vN.  J.  L.  Ann.  393,  4  So.  50,  8  A.  S.  R.  532. 
126,  28  Atl.  56,  22  L.R. A.  548 ;  Harm-  See  also  infra,  par.  114  et  seq.  and 
ison  V.  Jefferson  County,  45  W.  Va.   144. 

179,  31  S.  E.  394,  42  L.R.A.  591.  In  a  proceeding  to  compel  the  is- 

13.  State  v.  Wrightson,  56  N.  J.  L.  suance  of  a  certificate  of  election,  man- 
126,  28  Atl.  56,  22  L.R.A.  548.  damns  will  be  refused  if  the  candidal* 

14.  Johnston  v.  State,  128  Ind.  16,  -asking  the  writ  is  ineligible.  People  ▼. 
27  N.  E.  422,  25  A.  S.  R.  412,  12  State  Board  of  Canvassers,  129  N.  Y. 
L.R.A.  235;  State  v.  Houston,  4C  La.    360,  29  N.  E.  345,  14  L.R.A.  646. 
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vary  in  character.  It  has  been  held  that  so  much  of  the  records  as  to 
which  secrecy  is  not  enjoined  by  law  are  public  records,  open  to 
inspection  by  any  citizen  and  voter  and  from  which  he  may  take 
memoranda  or  notes  at  reasonable  times  and  under  proper  surveillance. 
A  mandamus  to  enforce  this  right  might  be  granted  provided  it  be 
shown  that  the  right  has  been  denied ;  but  where  the  disclosure  of  the 
contents  of  the  records  would  be  injurious  to  the  public  interests  or  is 
forbidden  by  law  under  penalty,  it  is  clear  that  the  courts  will  not 
direct  a  disclosure.  For  example,  it  has  been  held  that  so  much  of 
the  records  of  the  electoral  board  as  relates  to  the  appointment  and 
removal  of  judges  and  commissioners  of  election  and  registers  or  to  the 
ordering  of  a  new  registration  may  be  inspected  and  copied  by  citizens. 
While  on  the  other  hand  no  citizen  other  than  the  proper  officials 
has  a  right  to  inspect  and  take  memoranda  from  so  much  of  the 
records  of  the  electoral  board  as  relates  to  the  preparation  and  printing 
of  the  official  ballots,  certification  of  the  same  and  their  distribution 
to  the  judges  of  election  of  the  several  precincts.*^ 

39.  Application  of  Mandamus  to  Particular  Matters. — As  illustra- 
tive of  the  cases  in  which  the  writ  of  mandamus  may  be  issued,  certain 
instances  of  its  use  may  be  pointed  out;  for  example,  mandamus  has 
been  held  to  be  an  appropriate  remedy  to  protect  the  right  of  a  voter 
to  registration  of  his  name  upon  the  poll  list,  and  a  registering 
officer  may  be  compelled  to  register  the  names  of  voters  applying  for 
registration,  and  properly  entitled  to  vote.**  On  the  other  hand,  where 
the  law  provides  that  the  registrar  of  elections  shall  be  satisfied  upon 
examination  or  otherwise,  as  to  the  qualifications  of  an  elector,  it  has 
been  held  that  mandamus  does  not  lie  to  compel  registration.*'  And 
by  the  same  reasoning  a  decision  upon  a  ballot  where  there  is  enough 
on  the  face  of  it  to  call  for  the  exercise  of  judgment  by  the  election 
inspectors,  cannot  be  reviewed  by  mandamus  where  it  appears  that 
they  exercised  their  judgment ;  **  although  a  contrary  conclusion  has 
been  reached  where  the  court  has  held  the  ballot  to  be  defectively 
marked.**  While  the  determination  of  the  result  of  a  canvass  is 
ordinarily  a  judicial  act  which  cannot  be  controlled  by  mandamus,** 
where,  however,  a  return  which  although  proper  and  valid  on  its  face 
is  alleged  without  contradiction  to  contain  the  result  of  an  illegal  and 
erroneous  canvass,  m.andamus  will  issue  to  compel  a  canvassing  board 
to  disregard  it  in  its  canvass.*  Moreover,  the  writ  may  be  employed 
to  compel  the  performance  of  the  act  in  the  manner  required  by  law ; 
for  example,  where  the  oflScer  is  directed  to  appoint  certain  officiak 

15.  Gleaves  t.  Terry,  93  Va.  491,   So.  698,  11  A.  S.  R.  343. 

25  S.  E.  552,  34  L.R.A.  144.  19.  Brewster  v.  Sherman,  195  Mass. 

16.  State  V.  Houston,  40  La.  Ann.  222,  80  N.  E.  821,  11  Ann.  Cas.  417. 
393,  4  So.  50,  8  A.  S.  R.  532.  20. 'Note:  125  A.  S.  R.  517. 

17.  Note:  125  A.  S.  R.  517.  1.  People  v.  Rice,  129  N.  T.   449, 

18.  State  T.  Deane,  23  Fla.  121,  1  29  N.  E.  355, 14  L.R.A.  643. 
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to  conduct  the  election,  these  officials  to  be  chosen  from  opposing 
political  parties,  and  the  officer  makes  all  his  appointments  from 
one  party,  he  may  be  compelled  to  revise  his  action  and  appoint 
officials  of  proper  partisan  character.*  And  this  is  true  notwithstand- 
ing the  fact  that  the  date  fixed  for  the  appointment  is  passed,  since 
the  very  object  of  requiring  appointment  a  certain  period  before 
election  is  to  a£Ford  an  opportunity  to  correct  any  violation  of  duty.* 
On  the  same  principle  a  body  vested  with  authority  to  make  an 
appointment  for  representation  may  be  controlled  by  mandamus  pro- 
ceedings, although  the  manner  of  the  performance  of  the  act  is  in  a 
large  degree  discretionary.  For  it  is  clear  that  the  performance  of 
the  act  itself  is  not  discretionary  and  may  be  required  by  the  courts.* 
The  courts  cannot,  however,  compel  the  governor  to  issue  a  com- 
mission to  an  officer  where  this  is  a  constitutional  duty  enjoined  upon 
him  and  is  strictly  and  exclusively  poUtical.*  Nor  can  it  review  his 
action  in  revoking  a  commission  once  issued  and  issuing  a  second  to 
another  person.*  However,  a  more  extensive  authority  has  been 
claimed  by  some  courts,  and  these  have  not  hesitated  to  order 
both  the  governor  and  other  constitutional  officers  to  declare  the 
result  of  elections  and  to  issue  commissions,^  and  have  denied  the 
governor's  power,  even  though  that  official  may  act  in  conjunction 
with  a  board  of  canvassers  under  statutory  direction,  to  revise  his 
return  and  issue  a  certificate  to  another  person.* 

V.  Electors 

In  O^eneral 

40.  Right  to  Vote  and  Citizenship. — Suffrage  is  not  a  natural  right 
of  citizenship,*  nor  is  it  one  of  the  necessary  privileges  of  a  citizen  of 

2.  State  V.  Houston,  40  La.   Ann.   323,  38  L.R.A'.(N.S.)  1007. 

393,  4  So.  50,  8  A.  S.  E.  532;  Slate  v.  6.  Hawkins  v.  Governor,  1  Ark.  570, 

Board  of  St.  Louis  Public  School  Di-  33  Am.  Dec.  346;  In  re  Dennett,  32 

rectors,  134  Mo.  296,  35  S.  W.  617,  Me.  508,  54  Am.  Dec.  602. 

56  A.  8.  R.  503.  «.  Gulick  v.  New,  14  Ind.  03,  77 

3.  State  V.   Hou.ston,  40  La.   Ann.  Am.  Dec.  49. 

393,  4  So.  50,  8  A.  S.  E.  532.  7.  State  v.  Elder,  31  Neb.  169,  47 

Where  a  time  is  fixed  for  the  com-  N.  W.  710,  10  L.E.A.  796;  Bates  v. 
pletion  of  the  registration  of  voters,  it  Taylor,  87  Tenn.  319,  11  S.  W.  266, 
seems  that  a  writ  will  not  issue  to  3  L.R.A.  316. 

compel  an  officer  to  erase  names  of  8.  Bates  v.  Taylor,  87  Tenn.  319, 11 
voters  improperly  registered  after  the  S.  W.  266,  3  L.R.A.  316. 
date  so  fixed,  since  he  is  then  functus  9.  Van  Valkenburg  v.  Brown,  43 
officio  and  compliance  with  the  writ  is  Cal.  43,  13  Am.  Eep.  136;  Spencer  v. 
legally  impossible.  36  L.E.A.(N.S.)  Board  of  Registration,  1  MacArthur 
1086,  note.  (D.  C.)  169,  29  Am.  Rep.  582;  Gou- 

4.  Baird  v.  Kings  Connty,  138  N.  T.  gar  v.  Timberlake.  148  Ind.  38,  46  N. 
95,  33  N.  E.  827,  20  L.B.A.  81;  Mar-  E.  339,  62  A.  S.  R.  487,  37  L.E.A.  644 
tin  V.  McGarr,  27  Okla.  653,  117  Pac.       Notes:  29  Am.  Rep.  586;  59  A.  S. 
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the  United  States.**  Following  these  principles  minors  and  females 
may  be  citizens  and  yet  have  no  right  to  Vote.**  The  right  of  suffrage 
is  derived  from  the  states  under  state  constitutions,*'  or  in  the  ter- 
ritories under  acts  of  C!ongress**  or  territorial  legislatures.**  It  is 
not  founded  upon  the  federal  constitution  except  in  so  far  as  the 
fifteenth  amendment  limits  the  right  of  the  states  to  discriminate 
against  persons  by  reason  of  their  race,  color  or  previous  condition  of 
servitude.*'  It  has  been  held  that  where  the  supreme  court  of  a  state 
denies  to  a  citizen  a  right  or  privilege  existing  under  the  federal 
constitution  that  the  United  States  Supreme  Court  has  jurisdiction 
to  review  the  judgment  of  the  state  court.** 

41.  Right  of  Legislature  to  Determine  Qualifications  of  Voters. — 
It  is  a  generally  accepted  rule  that  the  enumeration  in  a  state  con- 
stitution of  the  classes  of  citizens  who  shall  be  permitted  to  vote  is  to 
be  taken  as  to  all  matters  within  the  purview  of  the  provision  as  a 
complete  and  final  test  of  the  right  to  the  exercise  of  that  privilege, 
and  that  the  legislature  can  neither  take  from-  nor  add  to  the  qualifi- 
cations there  set  out  unless  the  power  to  do  so  is  expressly  or  by 
necessary  implication  conferred  upon  it  by  the  constitution  itself.*' 
From  this  rule  it  is  obvious  that  a  person  cannot,  before  being  per- 


R.  52;  62  A.  S.  R.  496;  69  A.  S.  R.  Am.  Dec.  52;  Tolbert  v.  Long,  134  G». 
241;  21  L.R.A.  662.  See  ako  supra,  292,  67  S.  E.  826,  137  A.  8.  R.  222; 
par.  4.  Coggeshall  v.  Des  Moines,  138  la.  730, 

10.  Minor  v.  Happersett,  21  Wall.  117  N.  W.  309,  128  A.  S.  R.  221; 
162,  22  U.  S.  (L.  ed.)  627;  United  State  v.  Monahan,  72  Kan.  492,  84 
States  V.  Cruikshank,  92  U.  S.  542,  Pae.  130,  115  A.  S.  R.  224,  7  Ann 
23  U.  S.  (L.  ed.)  588;  Pope  v.  Wil-  Cas.  661  and  note;  Southeriand  v. 
Hams,  193  U.  S.  621,  24  S.  Ct  573,  48  Norris,  74  Md,  326,  22  AU.  137,  28 
U.  S.  (L.  ed.)  817.  A.  S.  R.  255  and  note;  State  v.  Find- 

Note:  8  L.R.A.  337.  lay,  20  Nev.  198,  19  Pac.  241,  19  A. 

11.  Dorsey  v.  Brigham,  177  111.  250,  S.  R.  346;  People  v.  Canaday,  73  N. 
52  N.  E.  303,  69  A.  S.  R.  228,  42  C.  198,  21  Am.  Rep.  465;  Johnson  v. 
L.R.A.  809,  Grand  Forks  County,  16  N.  D.  363, 

12.  Dorsey  v.  Brigham,  177  lU.  250,  113  N.  m  1071,  125  A.  S.  R.  602; 
52  N.  E.  303,  69  A.  S.  R.  228,  42  Livesley  v.  Litchfield,  47  Om  248,  83 
L.R.A.  809;  Kinneen  v.  Wells,  144  Pac.  142,  114  A.  S.  R.  920  and  note; 
Mass.  497, 11  N.  E.  916,  59  Am.  Rep.  Page  v.  Allen,  58  Pa.  St.  338,  98  Am. 
105.  Dec.  272;   State  v.  Williams,  5  Wis. 

18.  Spencer  v.  Board  of  Registra-  308,  68  Am.  Dec.  65;  Dells  v.  Ken- 
tion,  1  MacArthur  (D.  C.)  169,  29  nedy,  49  Wis.  555,  6  N.  W.  246,  381, 
Am.  Rep.  582;  Bloomer  v.  Todd,  3  35  Am.  Rep.  786. 


Wash.  T.  599,  19  Pac.  135,  1  L.RA. 
111. 

14.  Davis  V.  Reason,  133  U.  S.  333, 
10  S.  Ct.  299,  33  U.  S.  (L.  ed.)  637. 

15.  See  also  supra,  par.  4,  5. 

16.  Boyd   V.   Nebraska,  143   U.   S. 


Notes:  97  Am.  Dec.  263,  264;  28 
A.  S.  R.  820. 

Under  some  constitutions  the  legis- 
lature is  expressly  ^ven  the  power  to 
prescribe  ijaaMcationa  additional  to 
those  contained  in  the  constitution  and 


135,  12  S.  Ct  375,  36  U.  S.  (L.  ed.)    under  others  to  remove  some  of  the 
103.  limitations  therein  established.    7  As. 

17.  Rison  V,  Farr,  24  Ark.  161,  87    Dec.  665  et  seq.,  note. 
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mitted  to  vote,  be  compelled  to  give  proof  of  qualifications  which, 
under  the  constitution,  he  does  not  have  to  possess.**  The  qualifi- 
cations as  to  ownership  of  property,  citizenship,  sex,  and  residence  in 
connection  with  the  right  of  voting,  vary,  of  course,  with  the  con- 
stitutions or  laws  of  the  several  states.**  It  is  clear,  however,  that 
after  the  constitution  has  prescribed  the  qualifications  of  a  voter  there 
is  a  wide  field  for  legislative  action  in  determining  how  such  qualifi- 
cations shall  be  ascertained,  and  in  providing  rule-g  regulating  elections 
for  the  prevention  of  fraud  and  abuses.  Accordingly,  the  legislature 
has  the  authority  to  make  reasonable  regulations  for  the  exercise  of 
the  elective  franchise,  so  long  as  it  does  not  deny  the  franchise  itself 
either  directly  or  by  rendering  its  exercise  so  difficult  and  incon- 
venient as  to  amount  to  a  denial,***  for  it  is  a  rule  that  the  laws  to 
regulate  elections,  and  to  preserve  their  purity  and  to  guard  against 
abuses  of  the  elective  franchise,  must  be  reasonable,  uniform,  and 
impartial  and  must  be  calculated  to  facilitate  and  secure  rather  than 
to  subvert  and  impede  the  exercise  of  that  right.* 

42.  Power  of  Legislature  over  Qualifications  of  Voters  in  Extra- 
Constitutional  Elections. — The  general  authority  of  the  legislature  in 
so  far  as  it  is  not  limited  by  the  state  constitution  to  prescribe  qualifi- 
cations for  the  right  of  suffrage,  makes  it  incumbent  upon  those  who 
deny  the  right  of  the  legislature  to  act  in  the  matter,  to  point  out  the 
specific  provisions  of  the  constitution  containing  the  prohibition. 
Under  the  general  rule  applying  the  interpretation  of  legislative  acts, 
if  a  reasonable  doubt  may  be  entertained  about  the  act  being  in  vio- 
lation of  the  plain  spirit  and  provision  of  the  constitution,  the  ques- 
tion must  be  reeolved  in  favor  of  the  act.*  A  number  of  cases  have- 
held  that  constitutional  provisions  fixing  the  qualifications  of  electors- 
at  "all  elections"  or  at  "any  election"  apply  only  to  the  election  of 
officers  provided  for  by  the  constitution.*     Within  the  rule  above 

18.  Morris  V,  Powell,  125  Ind.  281,  See  CONSTiTimoNAL  Law,  vol.  6,  p. 
25  N.  E.  221,  9  L.R.A.  326.  78  et  seq.  as  to  construction  in  favor 

19.  State  y.  Dillon,  32  Fla.  545,  14  of  constitutionality. 

So.  383,  22  L.R.A.  124.  3.  Mayor,  etc.,  of  Valverde  v.  Sliat- 

Note:  7  Ann.  Gas.  665.    See  infra,  tuck,  19  Colo.  104,  34  Pae.  947,  41 

par.  46  et  seq.,  as  to  residence,  and  A.  S.  R.  208 ;  Seown  v.  Czarneeki,  264 

par.  56  as  to  tax  and  property  quali-  111.   305,  106   N.   E.  276,  Ann.   Cas. 

fications.  1915A  772,  L.R.A.  1915B  247;  State 

20.  Notes:  28  A.  S.  R.  820;  103  A.  v.  Monahan,  72  Kan.  492,  84  Pac.  130, 
S.  R.  387.  115  A.  S.  R.  224,  7  Ann.  Cas.  661  and 

1.  Attorney-General  v.  Detroit  Com-  note. 

mon    Council,   78   Mioh.    .545.   44   N.       A  contrary  conclusion  to  that  stated 

W.  388,  18  A.  S.  R.  458,  7  L.R.A.  SO;  in  the  text  has  been  reached  in  some 

State  V.  Findlay,  20  Nev.  198,  19  Pac.  cases  -where  the  constitution  has  pre- 

241, 19  A.  S.  R.  346.  scribed  the  qualifications  for  electors 

Note :  97  Am.  Dec.  266.  in  all  elections,  and  these  qualifications 

2.  Willis  V.  Kalmbach,  109  Va.  475,  were  held  to  apply  at  city  and  village 
64  S.  E.  342,  21  L.R.A.(N.S.)  1009.  elections  although  the  legislature  was' 
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stated  it  has  been  held  that  the  legislature  may  be  competent  to  pre- 
scribe the  qualifications  of  voters  at  school  elections  *  or  at  municipal 
elections.'  Municipal  elections  are  not  comprehended  within  the  gen- 
eral provision  for  the  qualification  of  voters  "at  all  elections,"  for  this 
phrase  contemplates  only  those  elections  comprehended  by  the  con- 
stitution, that  is,  those  for  certain  offices,  state  and  county,  created  by 
that  instrument  and  directed  to  be  filled  by  election.^  Of  course  the 
conclusion  reached  in  such  cases  must  always  depend  on  the  terms 
used  in  the  constitution,  and  notwithstanding  the  power  of  the  legis- 
lature to  create  municipal  corporations,  if  that  instrument  prescribe 
the  qualifications  of  voters  "in  all  elections  not  otherwise  provided 
for  by  this  constitution"  or  "at  all  elections  prescribed  by  law"  so 
that,  in  place  of  being  applicable  to  constitutional  elections  only,  its 
provisions  are  expressly  applicable  to  all  elections  authorized  by  law, 
it  is  clear  that  the  legislature  can  neither  add  to  nor  detract  from  the 
qualifications  of  the  voters  so  prescribed.'  Moreover,  the  qualifications 
of  voters  cannot  be  changed  in  such  cases  under  a  power  to  prescribe 
by  law  the  time  and  manner  of  election,  as  this  does  not  authorize  the 
legislatiu*e  to  do  more  than  to  provide  the  details  for  the  holding  of 
the  election.'  A  constitutional  provision  that  every  person  having 
certain  qualifications  "shall  be  entitled  to  vote  for  all  ofiicers  that 
now  are  or  hereafter  may  be  elective  by  the  people,"  would  seem  to  be 
broad  enough  to  cover  elections  of  all  officers  whether  named  in  the 
constitution  or  not.*  The  legislature  may  choose  between  election  and 
appointment  in  the  case  of  officers  not  provided  for  by  the  constitu- 
tion, but  once  having  chosen  that  the  office  should  be  elective,  it  falls 
within  the  scope  and  terms  of  the  constitutional  provisions  applicable 
to  elections  by  the  people.*' 

43.  Naturalization  Laws  as  Governing  Right. — It  is  a  general  rule 
that  an  alien  not  naturalized  is  not  entitled  to  vote.**  In  order  to 
prevent  abuses  in  the  alien  vote  Congress  has  provided  that  "no  person 

given   aathority  to   provide  for  the  34  L.R.A.  55. 

organization    of    such    governmental  Note:  7  Ann.  Cas.  667. 

units  and  to  direct  the  manner  in  which  7.  Livesley  v.  Litchfield,  47  Ore.  248, 

their  officers  other  than  judicial  should  83  Pac  142,  114  A.  8.  R.  920.     See 

be   elected    or   appointed.     Co£5n    v.  People  v.  Canaday,  73  N.  C.  198,  21 

Board   of  Election  Com'rs,  97  Mich.  Am.  Rep.  465. 

188,  56  N.  W.  567,  21  L.R.A.  662.  See  8.  People  v.  English,  139  ID.  622, 

supra,  par.   3,  as  to   a  similar  rule  29  N.  E.  678,  15  L.R.A.  131;  Coffin 

governing  in  matters  rdating  to  special  v.  Board  of  Election  Com'rs,  97  Mich. 

and  general  elections.  188,  56  N.  W.  567,  21  L.R.A.  662. 

4.  Plummer  v.  Yost,  144  ID.  68,  33  9.  Allison  v.  Blake,  57  N,  J.  L.  6, 
N.  E.  191,  19  L.R.A:  110.  29  Atl.  417,  25  L.RjS..  480. 

Note:  7  Ann.  Cas.  666.  Note:  7  Ann.  Cas.  667. 

5.  State  v.  Dillon,  32  Fla.  545,  14       10.  In  re  Gage,  141  N.  T.  112,  35 
So.  383,  22  L.R.A.  124.  N.  E.  1094,  25  L.R.A.  781. 

,     6.  Hanna  v.   Young,   84   Md.   179,       11.  People  v.  Board  of  Registration, 
85  AtL  674,  57  A.  S.  B.  396  and  note,    26  Mich.  51, 12  Am.  Rep.  297. 
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shall  be  naturalized  nor  shall  any  certificate  of  naturalization  be 
issued  by  any  court,  within  thirty  days  preceding  the  holding  of  any 
general  election  within  its  territorial  jurisdiction."  This  provision 
is  held  to  apply  to  both  general  and  primary  elections.  And  it  seems 
therefore  that  a  statute  which  enables  a  person  to  vote  upon  becoming 
of  age  after  the  last  registration  day,  fixed  thirty  days  or  less  before 
the  day  of  election,  and  does  not  grant  the  same  right  to  naturalized 
citizens  is  not  for  that  reason  invalid  for  lack  of  uniformity  of  tipplica- 
tion,  as  no  one  can  be  admitted  to  citizenship  during  the  thirty  day 
period  after  registration  and  before  election.*'  But  an  election  law 
which  provides  that  a  native-born  elector  becoming  of  age  between 
the  last  day  of  registration  and  the  day  of  election  may  vote,  and  that 
a  foreign-bom  citizen  who  has  taken  out  his  first  papers,  and  whose 
right  to  vote  will  ripen  between  the  completing  of  the  registry  list  and 
the  opening  of  the  polls,  cannot  vote,  is  unfair  and  unconstitutional.** 
Likewise,  a  statute  providing  that  "no  person  hereafter  naturalized 
shaU  be  registered  as  a  voter  within  thirty  days  of  such  naturalization" 
has  been  held  to  violate  a  constitution  which  made  no  distinction 
between  naturalized  and  other  citizens,  for  such  a  statute  undertakes 
to  prevent  a  certain  class  of  citizens  possessing  all  the  qualifications 
established  by  the  constitution  from  exercising  the  right  vested  in 
them.**  Upon  the  same  reasoning  it  is  incompetent  for  the  legis- 
lature to  provide  that  naturalized  voters  in  order  to  be  registered  must 
produce  proper  certificates  of  naturalization,  or  satisfactory  evidence 
thereof  other  than  the  oath  of  the  applicant,  for  this  would  place 
them  under  requirements  more  stringent  than  those  imposed  on 
others  whose  own  affidavit  is  accepted  to  establish  that  they  are  native 
born.  Likewise,  the  legislature  may  not  prescribe  a  form  of  oath  for 
naturalized  citizens  which  puts  an  unreasonable  burden  upon  them,*' 
or  which  it  may  be  impossible  for  a  class  of  them  to  assume.**  Where 
the  constitution  confers  the  right  of  suffrage  upon  certain  citizens  who 
have  resided  in  the  state,  the  county,  and  the  voting  precinct  for  a 
certain  period  of  time,  this  period,  in  the  case  of  a  naturalized  citizen, 
is  not  to  be  counted  from  the  date  of  naturalization  but  from  the 
time  when  actual  residence  began.*'  In  view,  however,  of  the  gen- 
eral authority  of  the  states  over  the  right  of  suffrage,  it  is  competent 
for  them  to  distinguish  between  the  qualifications  as  voters  of  natu- 

Note:  1  L.R.A.  111.     See  Alikns,  11  N.  E.  916,  59  Am.  Dec  105. 

vol.  1,  p.  847,  as  to  naturalization  gen-  15.  Attorney  General  r.  Detroit,  78 

erally.  Mich.  545,  44  N.  W.  388,  18  A.  S.  R. 

12.  State  V.  Flaherty,  23  N.  D.  313,  458,  7  L.E.A  99. 

136  N.  W.  76,  41  L.R.A.(N.S.)  132.  16.  State  t.  Flaherty,  23  N.  D.  313, 

13.  Attorney  General  v.  Detroit,  78  136  N.  W.  76,  41  L.Ii.A(N.S.)  132. 
Mich.  545,  44  N.  W.  388,  18  A.  S.  B.  17.  Morgan  t.  Dndlcy,  18  B.  Mon. 
458,  7  L.RA.  99.  (Ky.)  693,  68  Am.  Dec  735. 

14.  Rinneen  y.  Wells,  144  Mass.  497, 
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ralized  and  other  citizens  in  their  constitutiona  and  so  a  provision 
limiting  the  right  of  suffrage  in  the  case  of  naturalized  citizens  to 
those  who  had  been  admitted  to  citizenship  three  months  preceding 
the  election  is  not  in  conflict  with  the  federal  constitution.** 

44.  Woman's  Suffrage  Generally. — The  question  of  the  relations 
between  citizenship  and  the  right  of  suffrage  has  been  often  con- 
sidered in  determining  whether  the  constitution  of  the  United  States 
confers  upon  women  the  right  of  suffrage.  It  is  clear  that  women 
may  be  citizens,  and  that  by  the  fourteenth  amendment  no  distinction 
is  made  between  them  and  others  in  guaranteeing  Aeir  status  of 
citizenship  in  the  United  States  and  in  the  state  wherein  they  reside.** 
But,  as  has  already  been  stated,  to  make  a  person  a  citizen  is  not  to 
make  him  or  her  a  voter,  and  all  that  was  accomplished  by  this 
amendment  is  to  distinguish  citizens  from  aliens.**  The  rule  is  that 
the  right  of  suffrage  is  not  guaranteed  to  women  because  of  their 
status  as  citizens.  Women  certainly  are  comprehended  in  the  declara- 
tion that  the  constitution  of  the  United  States  was  ordained  and 
established  by  the  people  of  the  United  States,  and  they  thereby 
became  citizens  thereof,  and  moreover  their  right  to  become  natu- 
ralized citizens  has  always  been  recognized.  The  fourteenth  amend- 
ment did  not  confer  citizenship  on  women,  nor  did  it  add  the  right 
of  suffrage  to  the  privileges  and  immunities  of  a  citizen.  It  simply 
furnished  an  additional  guaranty  for  the  protection  of  such  rights  as 
he  already  had.  Moreover,  it  is  said  that  the  right  of  suffrage  was 
not  coextensive  with  the  citizenship  of  the  states  at  the  time  of  the 
adoption  of  the  fourteenth  amendment.*  Nor  can  support  for  the 
right  of  suffrage  for  women  be  found  in  the  fifth  amendment  to  the 
federal  constitution  providing  that  no  person  can  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  For  until  the  right 
is  granted  it  cannot  be  protected.  He  who  has  it  can  only  be  deprived 
of  it  by  due  process  of  law,  but  in  order  to  claim  protection  he  must 
first  show  that  he  has  the  right.  Furthermore,  it  has  been  declared 
that  the  right  of  women  to  vote  cannot  be  laid  in  the  constitutional 
guaranty  to  every  state  of  a  republican  form  of  government,  for  no 
particular  form  of  government  is  designated  as  republican  and  no  new 
state  has  ever  been  admitted  to  the  Union  which  has  conferred  the 
right  of  suffrage  upon  women  and  this  has  never  been  considered  a 

18.  State  ▼.  Weber,  96  Minn.  422,       20.  See  supra,  par.  5. 

105  N.  W.  490, 113  A.  S.  R.  630.  1.  Minor  v.  Happersett,  21  WalL 

19.  Minor  v.  Happersett,  21  Wall.  162,  22  U.  S.  (L.  ed.)  627;  Van  Valk- 
162,  22  U.  S.  (L.  ed.)  627;  Bloomer  enburgh  v.  Brown,  43  CaL  43, 13  J 
▼.  Todd,  3  Wash.  Terr.  599,  19  Pac  Eep.  136. 
135,  1  L.R.A.  111  and  note.  Note:  21  LJt.A.  662.    See  alao 

Note:  29  Am.  Rep.  586.  pra,  par.  4,  5. 
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valid  objection  to  admission.*  And  so  it  has  been  held  that  the  con- 
stitutions and  laws  of  the  several  states  which  give  to  men  alone  the 
right  of  suffrage  are  not  for  that  reason  void.*  Where  a  state  con- 
stitution grants  the  right  of  suffrage  to  every  male  person  of  the  age 
of  twenty-one  years  or  upwards,  it  is  to  be  read  in  conformity  to  the 
general  nature  of  state  constitutions  as  a  limitation  rather  than  a 
grant,  and  a  prohibition  as  to  all  persons  not  falling  within  the 
Umitation.*  And  where  it  is  provided  that  the  right  of  sviffrage  shall 
be  exercised  only  by  adult  citizens  of  the  United  States,  it  has  been 
held  that  women  are  not  comprehended,  and  a  statute  conferring  the 
right  to  vote  upon  them  is  invalid.'  The  question  of  woman's  suffrage 
has  become  recently  a  matter  of  keen  interest  throughout  the  country 
and  an  extensive  political  agitation  has  resulted  in  many  states  in  the 
removal  of  the  limitation  of  suffrage  to  males  of  voting  age.*  Under 
the  rule  that  an  American  bom  woman  who  marries  an  alien  takes  the 
nationality  of  her  husband,'  it  has  been  held  where  the  right  of 
suffrage  has  been  granted  to  women  on  the  same  political  basis  as 
ordinarily  pertains  to  men,  and  where  that  right  depends  upon  their 
status  as  citizens  of  the  United  States,  that  by  the  marriage  of  a 
native  bom  woman  to  an  alien,  she  thereby  becomes  voluntarily 
expatriated,  takes  the  allegiance  of  her  husband,  and  loses  her  right  to 
the  privilege  of  suffrage.* 

45.  Limited  Right  of  Woman's  Suffrage. — ^The  rule  whereby  the 
legislature  is  given  power  to  prescribe  the  qualifications  of  voters  at 
elections  not  comprehended  by  the  constitution  is  of  particular  interest 
in  relation  to  the  extension  to  women  of  a  limited  degree  of  suffrage, 
notwithstanding  a  limitation  of  the  class  of  general  electors  to  males 
possessing  certain  qualifications.  This  has  been  done  in  a  number  of 
cases  where  the  offices  to  be  voted  for  are  not  constitutional  offices,* 
or  the  election  is  for  the  purpose  of  passing  upon  some  measure 
referred  to  the  voters.**    In  many  constitutions  special  provision  has 

2.  tTmoT  T.  Happersett,  21  Wall.  6.  See  infra,  par.  45,  as  to  limited 
162,  22  U.  S.  (L.  ed.)  627.  right  of  woman  suffrage. 

Note:  29  Am.  Rep.  586.  7.  Note:  Ann.  Cas.  1915B  265.   See 

3.  Minor  v.   Happersett,  21  Wall,  also  Aliens,  vol.  1,  pp.  798,  799. 
162,  22  U.  S.  (L.  ed.)  627;  Van  Valk-  8.  Mackenzie  v.  Hare,  165  Cal.  77(9, 
enburgb  v.  Brown,  43  Cal.  43,  13  Am.  134  Pae.  713,  Ann.  Cas.  1915B  261 
Rep.  136.  and  note. 

Note:  29  Am.  Rep.  588.  9.  Plummer   v.   Yost,   144   111.    68, 

4.  Gougar  v.  Timberlake,  148  Ind.  33  N.  E.  191, 19  L.R.A.  110;  Scown  v. 
38,  46  N.  E.  339,  62  A.  S.  R.  487,  37  Czamecki,  264  HI.  305,  106  N.  E.  276^ 
L.R.A.  644;  State  v.  Phelps,  144  Wis.  Ann.  Cits.  1915A  772,  L.R.A.  1915B 
1,  128  N.  W.  1041,  35  L.R.A.  (N.S.)    247  and  note. 

353.  Note:  27  L.R.A.(N.S.)  522  et  seq. 

Notes:  39  Am.  Rep.  38;  62  A.  8.  B.  10.  Coggeshall  v.  Des  Moines,  138 
496.  la.  730,  117  N.  W.  309,  128  A.  S.  B. 

6.  Bloomer  v.  Todd,  3  Wash,  Ter.   221. 
699,  19  Pac.  135,  1  L.B.A.  111.  Note:  Ann.  Cas.  1912C  974. 
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been  made  to  enable  women  to  vote  in  school  elections.**  But  it  has 
been  held  that  a  statute  giving  women  a  right  to  vote  for  school 
officers  does  not  apply  to  the  election  of  a  county  superintendent  of 
schools  who  is  made  an  elective  officer  by  the  constitution  of  the  state 
which  confines  the  right  to  vote  to  male  citizens.*'  Nor  does  the 
right  to  vote  for  city  or  school  officers  confer  on  women  the  right  to 
vote  for  election  of  a  justice  of  the  peace  in  the  cities  of  a  state  where 
such  justices  are,  under  the  constitution,  township  rather  than  city 
officers.**  It  has  been  held  that  women  entitled  to  vote  at  school  elec- 
tions may  lawfully  vote  for  or  against  school  district  bonds.**  It 
does  not  follow  from  the  fact  that  a  woman  has  been  made  a  voter  for 
certain  purposes  that  she  thereby  becomes  a  qualified  elector  within 
the  meaning  of  a  statute  authorizing  the  issuing  of  licenses  to  qualified 
electors,  where  the  constitution  itself  prescribes  the  qualifications 
that  shall  determine  who  are  qualified  electors.** 

Residence 

46.  In  General. — A  qualification  universally  required  by  state  con- 
stitutions as  prerequisite  to  the  right  to  vote  is  residence  in  the  state 
and  voting. district  for  a  given  period  prior  to  the  election.  The  pur- 
pose of  this  provision  is  twofold;  it  constitutes  an  invaluable  protec- 
tion against  fraud  through  colonization  and  the  inability  to  identify 
persons  offering  to  vote,  and  further  affords  some  surety  that  the 
voter  has  in  fact  become  a  member  of  the  community,  and  as  such 
has  a  common  interest  in  all  matters  pertaining  to  its  government, 
and  is  therefore  more  likely  to  exercise  his  right  intelligently.**  A 
great  number  of  definitions  of  residence,  varying  slightly,  have  been 
given.  One's  residence,  it  has  been  stated,  is  where  he  is  habitually 
present,  and  to  which,  when  he  departs,  he  intends  to  return.*'  It 
has  often  been  held  equivalent  to  the  word  "home,"  in  the  sense  of 
a  home  to  which  one,  whenever  absent,  intends  to  return.**  Ordi- 
narily also  it  is  used  in  election  laws  as  synonymous  with  domicil ;  ** 

11,  Note:  21  L.R.A.  662  et  seq.  17.  White  v.  Slama,  89  Neb.  65, 130 

12.  People  V.  English,  139  Hi.  622,  N.  W.  978,  Ann.  Caa.  1912C  518;  Nel- 
29  N.  E.  678, 15  L.R.A.  131.  son  v.  Gass,  27  N.  D.  357,  146  N.  W. 

IS.  Stele  V.  Parry,  52  Kan.  1,  33  537,  Ann.  Cas.  1915C  796. 

Pac.  956,  21  L.R.A.  669.  18.  Langhammer  v.  Mnnter,  80  Md. 

14.  Olive  V.  School  District,  86  Neb.  518,  31  Atl.  300,  27  LHjL.  330;  Berrv 
1.35,  125  N.  W.  141,  27  L.R.A.(N.S.)  v.  Wilcox,  44  Neb.  82,  62  N.  W.  249, 
522.  48  A.  S.  R.  706. 

15.  In  re  Carragher,  149  la.  225,  Note:  Ann.  Cas.  1915C  804. 

128  N.  W.  352,  Ann.  Cas.  1912C  972  19.  Stete  v.  Savre,  129  la.  122,  105 

and  note,  31  L.R.A.(N.S.)  321.  N.  W.  387,  113  A.  S.  R.  452,  3  L.R.A. 

16.  Estopinal  V.  Michel,  121  La.  879,  (N.8.)  455;  Erwin  v.  Benton,  120 
46  So.  907,  19  L.R.A.(N.S.)  759;  Ky.  536,  87  S.  W.  291,  9  Ann.  Cas. 
Howard  v.  Skinner,  87  Md.  556,  40  264;  Pearce  v.  State,  1  Sneed  (Tenn.) 
Atl.  379,  40  L.R.A.  753.  63,  60  Am.  Dee.  135. 
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although  in  some  cases  the  propriety  of  this  use  has  been  denied.*^ 
The  fact  that  a  person  intends  to  remove  at  a  future  time  doffi  not 
necessarily  defeat  his  residence  before  he  actually  does  remove,*  for 
a  mere  intention  to  remove  not  consummated  can  neither  forfeit  the 
party's  old  domicil  nor  enable  him  to  acquire  a  new  one.*  If  a  voter 
having  a  residence  in  one  district  abandons  that  residence  and  removes 
to  another  precinct  or  voting  district  at  a  time  too  close  to  the  election 
to  enable  him  to  qualify  in  the  latter,  he  will  not  be  entitled  to  vote 
in  either  district.  For  the  purposes  of  voting,  a  domicil  once  gained 
does  not  continue  until  a  new  one  is  acquired,  nor  does  a  right  to  vote 
at  a  particular  poll  or  district  continue  until  the  right  to  rote  else- 
where ia  shown.' 

47.  Circumstances  Determming  Residence.— The  meaning  of  the 
term  "residence"  for  voting  purposes  as  used  in  a  state  constitution 
cannot  be  made  a  matter  of  legislative  construction,  it  is  purely  a 
judicial  question,*  and  while  general  rules  and  definitions  as  to  its 
meaning  may  be  laid  down  by  the  courts,  there  can  be  no  absolute 
criterion  by  which  to  determine  where  a  person  actually  resides.  Each 
case  must  depend  on  its  particular  facts  or  circumstances.'  Three 
rules  are,  however,  well  established:  first,  that  a  man  must  have  a 
residence  or  domicil  somewhere ;  •  second,  that  where  once  established 
it  remains  until  a  new  one  is  acquired ;  and  third,  a  man  can  have  but 
one  domicil  at  a  time.'    While  bodily  presence  ordinarily  is  essential 

Not«:  19  L.R.A.(N.S.)  769.  4.  Qoiim  t.  State,  35  Ind.  485,  9 

See  Qninn  v.  State,  35  Ind.  485,  9  Am.  Rep.  754;  Berry  v.  Wilcox,  44 

Am.  Rep.  754;   Howard  v.   Skinner,  Neb.  82,  62  N.  W.  249,  48  A.  S.  B. 

87  Md.  556,  40  Atl.  379,  40  L.R.A.  706. 

753;  Berry  v.  Wilcox,  44  Neb.  82,  62  6.  Langhammer  v.  Munter,  80  Md. 
N.  W.  249,  48  A.  S.  R.  706;  Fry's  518,  31  AU.  300,  27  L.R.A.  330;  War- 
Election  Case,  71  Pa.  St.  302,  10  Am.  ren  v.  Board  of  Registration,  72  Mich. 
Rep.  698;  Reg.  v.  Exeter,  L.  R.  4  Q.  398, 40  N.  W.  553, 2  L.R.A.  203 ;  Lank- 
B.  110,  19  L.  T.  N.  S.  397,  7  Eng.  ford  v.  Gebhart,  130  Mo.  621,  32  S. 
Rul.  Cas.  288.  See  also  Douicil,  ante,  W.  1127,  51  A.  S.  R.  585;  Nelson  v. 
par.  4.  Gass,  27  N.  D.  357,  146  N.  W.  537, 
20.  Estopinal  v.  Michel,  121  La.  879,  Ann.  Cas.  1915C  796  and  note;  Pearce 
46  So.  907,  19  L.R.A.(N.S.)  759.  v.  State,  1  Sneed  (Tenn.)  63,  60  Am. 

1.  Kreitz  v.  Behrensmeyer,  125  111.  Dec.  135;  State  v.  McGeary,  69  Vt. 
141,  17  N.  E.  232,  8  A.  S.  R.  349;  451,  38  Atl.  165,  44  L.R.A.  446;  Re,r. 
Berry  V.  WUcox,  44  Neb.  82,  62  N.  W  ^^  Exeter,  L.  R.  4  Q.  B.  110,  19  L.  T. 
li\^l  i:^\Ikl^^^h^^'^  J-  ^^"n"'  N.  S.  397,  7  Eng.  Rul.  Cas.  288. 
^l.o^K^l'  ^^^  ^-  ^-  ^^^'  ^°-  ^"^  «•  State  V.  Savre,  129  la.  122,  105 

o    c      ?:      ^       ,.  ^  iiA<>  N.  W.  387, 113  A.  S.  R.  452,  3  L.R.A. 

2.  See  Domicil,  ante,  p.  542.  ,„o  x    acc     u     •  u    1        ion 

3.  Kreitz  v.  Behrensmeyer,  125  HI.  4^8.)  4^ ;  Enjin  v.  Benton,  120 
141,  17  N.  E.  232,  8  A.  S.  R.  349.         Ky.  536,  87  S.  W.  291,  9  Ann^  Cas. 

Evidence  that  certain  voters  were  264;  Reg.  v.  Exeter,  L.  R.  4  Q.  B.  110, 
residents  of  another  county  is  admis-  1^  L.  T.  N.  S.  397,  7  Eng.  Kul.  Cas. 
Bible  to  establish  the  illegality  of  their  288.  See  also  DOMiCit,,  ante,  par.  2. 
votes.  Boyer  v.  Teague,  106  N.  C.  7.  State  v.  Savre,  129  la.  122,  105 
576, 11  S.  E.  665,  19  A.  S.  R.  547.         N.  W.  387, 113  A.  S.  R.  452,  3  L.R.A. 
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in  effecting  a  domicil  in  the  first  instance,*  it  is  not  necessarily  essen- 
tial to  its  continuance,*  the  most  important  factor  heiug  the  intent 
to  establish  a  nevif  domicil,  coupled  with  acts  evincing  such  intent.*' 
Temporary  absence  for  purposes  of  business,  pleasure,  or  otherwise 
does  not  result  in  a  loss  of  residence.**  It  has  been  held  that  declara- 
tions accompanying  and  explaining  any  act  tending  to  throw  light 
upon  the  question  where  ihe  domicil  of  the  person  making  it  is,  and 
what  his  intent  as  to  residence  at  a  particular  time  when  it  was  drawn 
in  question,  are  admissible  as  explanatory  of  the  act,  and  it  is  gen- 
erally conceded  that  where  such  declarations  come  within  the  rule 
alreaidy  stated,  as  invalidating  the  right  of  £m  elector  to  vote,  they  are 
admissible,  even  if  not  contemporaneous  with  and  explanatory  of  the 
act  of  voting,  but  made  previously.** 

48.  Residence  of  Students. — The  question  of  residence  frequently 
arises  in  relation  to  students  who  live  at  the  place  where  the  institu- 
tion of  learning  which  they  are  attending  is  located.  It  has  been 
very  clearly  established  that  one  who  resides  in  a  place  for  no  other 
purpose  than  that  of  securing  an  education,  does  not  thereby  become 
a  resident  for  the  purpose  of  voting.**  Even  if  he  is  emancipated  from 
his  father's  family  and  supports  himself  it  does  not  necessarily  follow 
that  he  has  forfeited  his  domicil.**  A  change  of  residence  is,  in 
accordance  with  the  rule  heretofore  laid  down,  a  matter  both  of  fact 
and  intention,  and  where  the  student  has  severed  relations  with  his 
father's  family,  supports  himself,  seeks  employment  during  vacation 
and  returns  to  college  upon  its  reopening,  and  has  no  intention  of 

(N.S.)  455.  See  also  Domicil,  ante,  300,  27  L.R.A.  330;  Boyer  v.  league, 
par,  2.  106  N.  C.  576,  U  S.  E.  665,  19  A.  S. 

8.  People  V.  Turpin,  49  Colo.  234,  R.  547;  State  v.  Lally,  134  Wis.  253, 

112  Pac.  539,  Ann.  Gas.  1912A  724,  114  N.  W.  447, 15  Ann.  Cas.  242.  See 
33  L.RA.(N.S.)  766  and  note;  State   also  DoMiaL,  ante,  p.  554. 

V.  Savre,  129  la.  122,  105  N.  W.  387,  See  infra,  par.  48,  as  to  residence 

113  A.  S.  R.  452,  3  L.R.A.(N.S.)  455;  of  students;  and  infra,  par.  49,  as  to 
State  T.  McGeary,  69  Vt.  461,  38  Atl.  residents  of  inmates  of  asylums  or 
165,  44  L.R.A.  446.  prisons,  and  of  persons  in  federal  or 

9.  State  V,  Savre,  129  la.  122,  105  state  service. 

N.  W,  387, 113  A.  S.  R.  452,  3  L.R.A.  12.  Boyer  v.  league,  106  N.  C.  576, 

(N.S.)  455;  White  v.  Slama,  89  Neb.  11  S.  E.  665,  19  A.  S.  R.  547.    See 

65,  130  N.  W.  978,  Ann.  Cas.  1912C  DomciL,  ante,  par.  23,  as  to  dedara- 

518.  tions  concerning  domicil  generally. 

10.  Lankford  v.  Gebhart,  130  Mo.  13.  Vanderpoel  v.  O'Hanlon,  53  la. 
621,  32  S.  W.  1127,  51  A.  8.  R.  585.  246,  5  N.  W.  119,  36  Am.  Rep.  216; 
See  also  Domicil,  ante,  par.  6.  Fry's  Election  Case,  71  Pa.  St.  302, 

11.  Young  V.  Simpson,  21  Colo.  460,  10  Am.  Rep.  698. 

42  Pac.  666,  52  A.  S.  R.  254;  State  v.  Note:  23  L.R.A.  216.    See  Domcii., 

Savre,  129  la.  122, 105  N.  W.  387, 113  ante,  par.  15,  as  to  domicil  generally 

A.   S.   R.  452,  3  L.R.A.(N.S.)    455;  of  students. 

Erwin  v.  Benton,  120  Ky.  536,  87  S.  14.  Fry's  Election  Case,  71  Pa.  St 

W.  291,  9  Ann.  Cas.  264;  Langham-  302, 10  Am.  Rep.  698. 

mer  v.  Munter,  80  Md.  518,  31  Atl. 
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returning  to  his  former  home,  although  he  may  have  no  fixed  inten- 
tion as  to  his  residence  after  the  completion  of  his  course  of  study, 
he  is  entitled  to  vote  at  the  place  where  the  educational  institution  is 
located,  if  otherwise  qualified.**  It  is  expressly  stated  in  some  con- 
stitutions that  residence  shall  not  be  deemed  to  have  been  lost  or 
gained  while  in  attendance  at  any  institution  of  learning,**  but  this 
will  not  prevent  a  person  who  goes  to  a  town  for  the  purpose  of 
making  it  his  place  of  permanent  ahode,  independently  of  his  sojourn 
as  a  student,  from  gaining  a  residence  there  as  an  elector.  For 
example,  if  a  student's  family  should  remove  to  the  place  where  the 
institution  is  situated  and  he  should  continue  as  a  member  of  it,  it  is 
clear  that  a  new  residence  is  thereby  established.*'  But  under  a  con- 
stitutional provision  to  the  effect  that  for  the  purpose  of  voting  no 
person  shall  be  deemed  to  have  gained  or  lost  a  residence  while  a 
student  at  any  seminary  of  learning,  it  has  been  held  that  a  student 
does  not  acquire  a  residence  for  voting  purposes  merely  by  attending 
such  an  institution ;  as,  for  example,  if  a  student  comes  to  the  seminary 
in  order  to  study  for  the  priesthood,  although  he  has  renounced  all 
other  residence  or  home,  and  on  admission  to  the  priesthood  will  con- 
tinue in  the  seminary  until  assigned  elsewhere  by  his  ecclesiastical 
superiors.** 

49.  Residence  of  Inmates  of  Asylums,  Prisons,  Persons  in  Federal 
or  State  Service  and  Seamen. — In  addition  to  provisions  as  to  stu- 
dents at  institutions  of  learning,  constitutions  frequently  provide  that 
for  the  purpose  of  voting  no  person  shall  be  deemed  to  have  gained 
or  lost  a  residence  by  reason  of  his  presence  or  absence  while  kept 
at  any  almshouse  or  other  asylum  at  public  expense.**  Under  such 
a  provision  the  rule  in  some  jurisdictions  is  that  inmates  of  soldiers' 
homes  by  going  to  and  residing  in  such  home  neither  lose  their  old, 
nor  gain  a  new,  residence,  though  they  intend  to  reside  in  the  home 
permanently.  Hence  they  are  not  entitled  to  vote  except  at  their 
place  of  residence  before  becoming  such  inmates.**    In  other  juris- 

15.  Berry  v.  Wilcox,  44  Neb.  82,  62       19.  Note:  40  L.R.A.(N.S.)  168. 

N.  W.  249,  48  A.  S.  R.  706.  20.  Powell  v.   Spackman,  7  Idaho, 

Note:  23  L.RJI.  216.  692,  65  Pac.  503,  54  L.R.A.  378  (citing 

16.  Sanders  v.  Getchell,  76  Me.  158,  and  reviewing  the  cases  in  conflict  on 
49  Am.  Rep.  606;  People  v.  Osborn,  the  point  and  holding  to  the  rule 
170  Mich.  143,  135  N.  W.  921,  40  stated  in  the  text) ;  Lawrence  v.  Lei- 
L.R.A.(N.S.)  168  and  note;  In  re  digh,  58  Kan.  594,  50  Pac.  600,  62  A. 
Barry,  164  N.  Y.  18,  58  N.  E.  12,  52  S.  R.  631  (overruled  by  Cory  v.  Spen- 
LJI.A.  831.  cer,  67  Kan.   648,  73   Pac.  920,   63 

17.  Sanders  v.  Getchell,  76  Me.  158,  L.R.A.  275) ;  Wolcott  v.  Holcomb,  97 
49  Am.  Rep.  606;  People  v.  Osborn,  Mich.  361,  56  N.  W.  837,  23  L.R.A. 
170  Mich.   143,  135  N.  W.  921,  40  215  (decision  by  divided  court.) 
L.R.A.(N.S.)  168  and  note.  Notes:  62  A.  S.  R.  638;  40  L.R.A. 

18.  In  re  Barry,  164  N.  T.  18,  58  (N.S.)  168  et  seq. 
N.  E.  12,  52  IJI.A.  831. 
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dicdona,  however,  a  contrary  conclusion  has  been  reached,  upon  the 
theory  that  under  such  a  constitutional  provision  an  inmate  of  such 
an  institution  may  acquire  a  residence  at  the  home  when  that  is  his 
intention,  he  being  as  free  to  change  his  residence  as  if  he  were  not  a 
recipient  of  public  bounty.*  In  the  absence  of  such  a  constitutional 
prohibition  the  rule  is  that  a  permanent  member  of  a  soldier's  home 
has  a  residence  at  such  home  for  the  purpose  of  voting.'  The  pro- 
hibition is  ordinarily  extejided  to  inmates  of  prisons,  and  applies  to  a 
person  although  his  commitment  was  irregular  or  illegal  and  was 
made  upon  his  own  application,  notwithstanding  the  fact  that  he  had 
no  family  and  no  home,  and  made  the  application  for  commitment 
to  get  a  home  and  work  in  the  prison ;  for  he  is  at  all  times  a  prisoner, 
and  is  maintained  at  the  public  expense.'  As  to  a  person  engaged  in 
the  service  of  the  United  States,  it  has  been  held  that  he  may  remove 
to  another  state  and  still  retain  his  residence  for  the  purpose  of  voting 
in  the  state  from  which  he  removed.  Likewise  the  residence  of  his 
minor  son  who  may  accompany  him  on  his  removal  remains  the 
same  as  that  of  his  father  even  after  his  arrival  at  maturity,  provided, 
of  course,  the  son  has  not  voluntarily  acquired  another  and  separate 
domicil  of  his  own.^  It  has  been  held  that  where  a  constitution  does 
not  prescribe  the  place  of  voting,  an  act  to  enable  electors  in  military 
service  to  vote  is  not  void,  although  the  election*  is  conducted  at  a 
place  outside  the  county  and  state.  But  when  the  constitution  intends 
or  provides  that  votes  shall  be  cast  in  the  county  of  residence,  a  statute 
authorizing  voting  for  state  officers  elsewhere  than  in  the  county  of 
the  voter's  residence  is  invalid.'  Residence  in  a  military  reservation 
of  the  federal  government  will  not  give  one  a  right  to  vote  at  a  state 
election  held  in  the  county  where  the  reservatibn  is  located.'  Where 
the  land  upon  which  an  asylum  or  other  institution  is  erected  has 
been  ceded  to  the  United  States,  a  reason  for  denying  the  inmates 
thereof  the  right  of  suffrage  is  said  to  lie  in  the  fact  that  as  such 
inmates  they  lose  their  status  as  citizens  of  the  state,  and  can  ho 
longer  exercise  any  civil  or  political  rights  under  its  laws."  The  rule 
in  reference  to  seamen  or  seagoing  men  is  that  they  retain  their 

1.  Cory  V.  Spencer,  87  Kan.   648,    (N.S.)  168  et  seq. 

73  Pac.  920,  63  L.R.A.  275,  overruling  3.  People  v.  Cady,  143  N.  T.  100, 

Lawrence  v.  Leidigh,  58  Kan.  594,  50  37  N.   E.   673,  25  L.R_&..  399.     See 

Pac.  600,  62  A.  S.  R.  631;  Warren  v.  Domicil,  ante,  p.  552,  as  to  domicil 

Board  of  Registration,  72  Mich.  398,  generally  of  prisoners. 

40  N.  W.  553,  2  L.R.A.  203  (dictum) ;  4.  Lonkford   v.   Gebhart,  130   Mo. 

Day  T.  Salem,  65  Ore.  114,  131  Pac.  621,  32  S.  W.  1127,  51  A.  S.  R.  585. 

1028,  Ann.  Cas.  1915A  1011.  5.  Note:  25  L.R.A.  482. 

Note:  40  L.R.A.(N.S.)   168  et  seq.  6.  McMahon  v.  Polk,  10  S.  D.  296, 

2.  Lankford    v.    Gebhart,   130    Mo.  73  N.  W.  77,  47  L.RA.  830. 

621,  32  S.  W.  1127,  51  A.  S.  R.  585       7.  Sinks  v.  Reese,  19  Ohio  St.  306, 
and  note.  2  Am.  Rep.  397. 

Notes:   23  L.R.A.   215;  40   L.R.A.       Note:  23  L.R.A.  215. 
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domicil  of  origin  unless  by  actual  residence  they  ac<^uir«  one  elee- 
wbere,  and  so  a  seaman  does  not  acquire  a  new  domicil  by  the  stop- 
ping at  ports  of  call  of  the  steamer  upon  which  he  ia  employed.* 

50.  Legislative  Rules  of  Evidence  as  to  Residence. — In  view  of  the 
fact  that  the  question  of  residence  is  frequently  a  matter  of  doubt 
as  to  the  facts  upon  which  it  may  be  based  and  peculiarly  so  as  to 
the  intention  of  the  voter,  rules  of  evidence  have  in  some  cases  been 
established  by  legislatures  for  its  determination;  and  the  right  to 
enact  such  rules  has  been  expressly  upheld.*  The  adoption  by  the 
legislature  of  a  new  rule,  whereby  the  proof  of  a  fact  is  rendered 
more  difficult  than  it  had  been  before,  invades,  on  that  account,  no 
vested  tight  whatever,  for  it  ia  clearly  established  that  the  right 
to  have  one's  controversies  determined  by  existing  rules  of  evidence 
is  not  a  vested  right.**  Where  it  is  provided  in  a  constitution  that  no 
person  shall  be  deemed  to  have  gained  a  residence  by  reason  of  his 
presence,  or  lost  it  by  reason  of  his  absence,  while  employed  in  the 
service  of  the  state  or  of  the  United  States,  it  has  been  held  that  a 
statutory  rule  of  evidence  to  the  effect  that  an  acceptance  of  an  office 
conferred  for  life  or  during  good  behavior  implies  an  immediate 
transfer  of  domicil,  is  inoperative  as  a  conclusive  rule  of  evidence. 
Nevertheless  the  tenure  of  office  should  be  taken  into  consideration  in 
determining  the  question.**  Unless  some  exception  to  the  application 
of  a  rule  of  evidence  in  favor  of  persons  employed  in  the  federal 
service  appears  either  in  the  constitution  or  in  the  statute  establishing 
the  rule,  no  such  exception  may  be  implied  by  the  courts.** 

51.  Residence  of  Married  Women. — In  determining  the  residence 
of  married  women  for  voting  purposes,  the  doctrine  that  the  domicil 
of  the  husband  fixes  the  domicil  of  Uie  wife  cannot  be  made  con- 
clusive. While  it  may  be  true  that  the  wife's  domicil  for  purposes 
connected  with  the  marriage  relation  and  the  duties  of  both  husband 
and  wife  changes  at  once  with  the  change  of  her  husband's  domicil, 
nevertheless  there  is  a  distinction  in  such  a  case  between  domicil  and 
voting  residence.  And  so  where  a  woman  is  granted  the  right  to  vote 
provided  she  has  resided  in  the  county  a  given  time  preceding  the 
election,  and  her  husband  takes  up  his  domicil  in  the  county  for  that 
length  of  time  before  election,  but  she  does  not  join  him  until  a  date 
less  than  the  prescribed  period  of  residence,  this,  it  has  been  held, 

B.  Jones  v.  Skinner,  87  Md.  560,  40  A.  S.  R.  379  and  note,  66  L.R.A.  398. 

Atl.  381, 40  L.R.A.  752.    See  DoMiciii,  10.  Sontherland  v.  Norris,  74  Md. 

ante,  p.  551,  as  to  domicil  generally  326,  22  Atl.  137,  28  A.  S.  R.  255.   See 

of  soldiers  and  sailors.  also  CoNSTironOHAL  Law,  vol.  6,  p. 

9.  Pope  V.  Williams,  193  U.  S.  621,  309  et  seq. 

24  S.  Ct.  573,  48  U.  S.  (L.  ed.)  817;  11.  Estopinal  v.  Michel,  121  La.  879, 

Southerland  v.  Norris,  74  Md.  326,  22  46  So.  907, 19  L.R.A.(N.S.)  759. 

Atl.  137,  28  A.  S.  R.  255;  Pope  v.  12.  Southerland  v.  Norris,  74  Md. 

Williams,  98  Md.  59,  56  Atl.  543,  103  326,  22  Atl.  137,  28  A.  S.  R.  255. 
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does  not  constitute  a  compliance  with  the  statute,  for  in  such  a  case 
she  did  not  become  a  resident  within  the  meaning  of  the  statute  until 
she  was  actually  physically  within  the  limits  of  the  county."  It  has 
also  been  held  that  a  married  woman  who  spends  a  part  of  her  time 
in  her  father's  home  without  any  intention  of  remaining  and  making 
her  permanent  abode  there,  is  not  a  resident  for  the  purpose  of  voting, 
when  her  husband  resides  elsewhere  and  she  is  with  him  part  of  the 
time.** 

Regittration  of  Voten 

52.  In  GeneraL — ^It  is  a  general  rule  that,  in  the  absence  of  con- 
stitutional inhibition,  the  legislature  may  adopt  registration  laws  if 
they  merely  regulate  in  a  reasonable  and  uniform  manner  how  the 
privilege  of  voting  shall  be  exercised.  It  is  true  that  the  constitution 
by  prescribing  the  qualifications  of  those  who  may  vote  confers  upon 
persons  coming  within  the  class  so  created  a  right  to  vote  which  can- 
not be  abridged  by  the  legislature,  and,  therefore,  the  theory  upon 
which  registration  laws  may  be  supported  i$  that  they  do  not  impair 
or  abridge  the  elector's  privilege  but  merely  regulate  its  exercise  by 
requiring  evidence  of  the  right.**  The  fact  that  a  constitutionally 
qualified  voter  may  be  prevented  from  voting  through  failure  to 
comply  with  the  law  does  not  necessarily  invalidate  it,  provided  he 
be  ailorded  a  reasonable  opportunity  to  register  before  the  election. 
The  requirement  of  registration  does  not  add  a  new  qualification,** 
unless  such  voter  is  deprived  of  the  right  to  prove  himself  to  be  an 
elector,  or,  as  it  has  been  held,  is  denied  the  right  to  register  and 
vote  at  any  time  prior  to  the  closing  of  the  polls  on  election  day.*' 

13.  Dorsey  v.  Brigham,  177  lU.  250,  N.  C.  676,  11  S.  E.  665,  19  A.  S.  R. 
52  N.  E.  303.  69  A.  S.  R.  228,  42  547;  Daggett  v.  Hndson,  43  Ohio  St. 
L.R.A.  809.  548,  3  N.  E.  538,  54  Am.  Rep.  832; 

14.  Dorsey  v.  Brigham,  177  HI.  250,  White  ▼.  Multnomah  County,  13  Ore. 
52  N.  E.  303,  69  A.  S.  R.  228,  42  317,  10  Pac.  484,  54  Am.  Rep.  843; 
L.R.A.  809.  Page  v.  Allen,  58  Pa.  St.  338,  98  Am. 

16.  McMahon  t.  Savannah,  66  Oa.  Dec.  272. 

217,  42  Am.  Rep.  65;  People  v.  Hofl-  Notes:  28  A.  S.  R.  260;  8  L.R.A. 

man,  116  111.  587,  5  N.  E.  596,  8  N.  337;  25  L.R.A.  480;  Ann.  Cas.  1913B 

£.  788,  56  Am.  Rep.  793;  Edmonds  v.  17  et  seq. 

Banbury,  28  la.  267,  4  Am.  Rep.  177;  16.  People  v.  Hoffman,  116  111.  587, 
Owensboro  v.  Hickman,  90  Ky.  629,  5  N.  E.  596,  8  N.  E.  788,  56  Am.  Rep. 
14  S.  W.  688, 10  L.R.A.  224;  Capen  v.  793;  Edmonds  v.  Banbury,  28  la.  267, 
Poster,  12  Pick.  (Mass.)  485,  23  Am.  4  Am.  Rep.  177;  Owensboro  v.  Hick- 
Dec.  632  and  note;  Attorney  General  man,  90  Ky.  629,  14  S.  W.  688,  10 
V.  Detroit,  78  Mich.  545,  44  N.  W.  388,  L.R.A.  224;  Capen  v.  Foster,  12  Pick. 
18  A.  S.  R.  458,  7  L.R.A.  99;  State  v.  (Mass.)  485,  23  Am.  Dec.  632  and 
Comer,  22  Neb.  266,  34  N.  W.  499,  3  note. 
A.  S.  R.  267;  State  v.  State  Board  of  Note:  11  A.  S.  R.  776. 
Examiners,  21  Nev.  67,  24  Pac.  614,  17.  State  v.  Comer,  22  Neb.  265, 
9  L.R.A.  385;  Boyer  v,  Teague,  106  34  N.  W.  499,  S  A.  S.  R.  267;  White 
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Some  states  have  gone  so  far  as  to  provide  in  their  constitutions  that 
no  elector  shall  be  deprived  of  the  privilege  of  voting  by  reason  of 
nonregistry,  but  this  does  not  prevent  the  legislature  from  requiring 
an  affidavit  from  a  nonr^gistered  voter  as  to  his  qualifications  for 
voting  and  from  making  that  affidavit  detailed  and  specific."  Ordi- 
narily an  election  is  not  invalidated  by  the  votes  of  unregistered  voters 
where  no  provision  is  made  for  registration ;  *»  and  it  has  been  held 
that  an  election  is  not  vitiated  by  the  fact  that  the  registration  book 
was  not  kept  open  during  the  whole  prescribed  period  preceding  an 
election,  where,  it  appears,  no  one  was  denied  the  opportunity  of 
examining  the  book.***  An  injunction  against  any  registration  of 
voters  on  the  ground  that  the  statute  providing  for  the  registration  is 
unconstitutional  because  its  provisions  are  so  unreasonable,  unneces- 
sary, and  burdensome  that  complainant  has  been  unable  to  register 
after  repeated  and  persistent  efforts  to  do  so,  cannot  be  granted,  ^ince 
the  action  sought  to  be  enjoined  is  political  and  governmental,  and 
will  not  infringe  any  right  of  property  or  civil  right  of  the  complain- 
ant and  others  similarly  situated.' 

53.  Essentials  of  a  Valid  Registration  Law. — A  registration  law 
will  not  be  held  valid  which,  under  the  color  of  regulating  the  manner 
of  voting,  really  subverts  the  right,  for  a  law  of  this  description  must 
be  reasonable,  uniform  and  impartial,  and  must  be  calculated  to 
facilitate  and  secure,  rather  than  to  impede,  the  exercise  of  the 
right.  If,  for  instance,  it  prescribes  a  qualification  for  the  elector 
in  addition  to  those  provided  by  the  constitution,  or  prescribes  rules 
and  regulations  so  unreasonable  and  restrictive  as  to  exclude  a  large 
number  of  legal  voters  from  exercising  their  franchise,  it  will  be 
declared  invalid.*  Likewise,  the  legislature  cannot,  as  a  prerequisite 
to  the  right  to  vot«,  fix  the  time  for  registration  at  a  longer  period 

V.  Multnomah  County,  13  Ore.  317, 10  423,  32  N.  E.  299,  17  L.Rji..  845; 

Pac.  484,  54  Am.  Rep.  843;  Dells  v.  Edmonds  v.  Banbury,  28  la.  267,  4 

Kennedy,  49  Wis.  555,  6  N.  W.  246,  Am.  Rep.  177;  Owensboro  v.  Hickman, 

381,  35  Am.  Rep.  786.  90  Ky.  629,  14  S.  W.  688,  10  LJl.A. 

Notes:    7    L.R.A.    99;    Ann.    Cas.  224;  Capen  v.  Foster,  12  Pick.  (Mass.) 

1913B  25.    See  infra,  par.  53,  as  to  845,  23  Am.  Dee.  632  and  note;  At- 

tbe  ess«Dtials  generally  of  a  valid  reg-  torney  General  v.  Detroit,  78  Mich, 

ifltration  law.  545,  44  N.  W.  388,  18  A,  S.  R.  458, 

18.  Cnaick's  Election,  136  Pa.  St.  7  L.R.A.  99;  State  v.  Comer,  22  Neb. 
459,  20  Atl.  574, 10  L.R.A.  228.  265,  34  N.  W.  499,  3  A.  S.  R.  267; 

19.  Kerlin  v.  DevUs  Lake,  25  N.  D.  State  v.  State  Board  o£  Examiners,  21 
207,  141  N.  W.  756,  Ann.  Cas.  1915C  Nev.  67,  24  Pac.  614,  9  L.R.A.  385; 
624.  Daggett  v.  Hudson,  43  Ohio  St.  548, 

20.  State  v.  Nicholson,  102  N.  C.  3  N.  E.  538,  54  Am.  Rep.  832;  Page 
465,  9  S.  E.  645, 11  A.  S.  R.  767.  v.  Allen,  58  Pa.  St.  338,  98  Am.  Dec. 

1.  Green  v.  Mills,  69  Fed.  852,  25  272. 

XJ.  S.  App.  636,  16  C.  C.  A.  516,  30  Notes:  28  A.  S.  R.  260;  Aon.  Cas. 
L.R.A.  90.  1913B  19  et  seq. 

2.  Brewer  t.  McClelland,  144  Ind. 
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before  the  day  of  election  than  is  prescribed  by  the  constitution  for 
residence  in  the  precinct  in  order  to  qualify  to  vote.'  It  has  been 
held  that  a  law  requiring  registration  for  an  unreasonable  period  in 
advance  of  the  election  is  invalid,  regardless,  apparently,  of  whether 
it  infringes  a  constitutional  qualification  or  not ;  *  although  in  some 
jurisdictions  it  is  a  rule  that  the  question  of  what  period  may  be 
required  to  elapse  between  the  last  day  for  registration  and  the  election 
is  one  for  the  legislature  alone  to  decide,  provided,  of  course,  that  it 
does  not  conflict  with  the  constitution.*  It  has  been  held  that  a 
statute  granting  a  limited  right  of  suffrage,  and  authorizing  women 
to  vote  at  elections  on  questions  of  municipal  indebtedness  in  cities 
containing  a  certain  population,  without  requiring  registration  as  a 
prerequisite  to  the  right  to  vote,  is  not  unconstitutional  as  class 
legislation.* 

54.  Registration  Laws  under  Constitutional  Provisions. — ^In  a 
number  of  instances  the  constitution  expressly  directs  the  legislature 
to  enact  laws  providing  for  the  registration  of  voters  as  prerequisite 
to  the  exercise  of  their  right  to  vote,  and  when,  under  such  provision, 
the  legislature  enacts  a  law  providing  for  a  reasonable,  uniform,  and 
impartial  registration  of  voters  throughout  the  state,  this  has  been 
held  to  constitute  a  qualification  which  the  voter  must  possess  to  entitle 
him  to  vote,  just  as  he  must  possess  any  other  qualification  defined  by 
the  constitution.'  Where  the  constitution  directs  that  the  legislature 
shall  provide  for  the  registration  of  all  persons  entitled  to  vote,  the 
mandate  is  an  implied  prohibition  against  providing  for  the  registra- 
tion of  any  class  or  for  only  a  part  of  the  voters.  The  qualifications 
of  voters  must  be  uniform.  One  voter  must  possess  the  same  as  another 
and  he  need  possess  no  more.  And  even  without  such  provision  it 
seems  clear  that  a  registration  law  in  order  to  be  valid  must  be  uniform 
in  its  operation.  Hence,  a  law  which  requires  one  person  to  be  regis- 
tered in  order  to  be  entitled  to  vote,  while  it  permits  another  person 
to  vote  without  being  registered,  is  void.'  But  this  requirement  of  uni- 
formity may  not  be  applied  so  as  to  prevent  the  enactment  of  different 

8.  Morris  ▼.  Powell,  125  Ind.  281,  6.  Coggeshall  v.  Des  Moines,  138  la. 

2.5  N.  E.  221,  9  L.R.A.  326;  Attorney  730, 117  N.  W.  309,  128  A.  S.  R.  221. 

General  v.  Detroit,  78  Mich.  545,  44  7.  Morris  v.  PoweU,  125  Ind.  281, 

N.  W.  388,  18  A.  S.  R.  458,  7  L.R.A.  25  N.  E.  221,  9  L.R.A.  326;  SUte  v. 

99  and  note;  Page  v.  Allen,  58  Pa.  St.  Fontenot,   132  La.  481,  61   So.  534, 

338,  98  Am.  Dec.  272;  DeUs  v.  Ken-  Ann.    Cas.   1915A    76;    Cox    v.    Pitt 

nedv,  49  Wis.  555,  6  N.  W.  246,  381,  County  Com'rs,  146  N.  C.  584,  60  S. 

35  Am.  Rep.  786.  E.  516,  16  L.R.A.(N.S.)  253;  State  v. 

Note:  Ann.  Cas.  1913B  20.  State  Board  of  Canvassers,  78  S.  C. 

4.  Note:  Ann.  Cas.  1913B  20.  461,  59  S.  E.  145,  13  Ann.  Cas.  1133, 

6.  People  v,  Hoffman,  116  lU.  287,  14  I*R.A.(N.S.)  850. 

5  N.  E.  596,  8  N.  E.  788,  56  Am.  Rep.  8.  Morris  v.  Powell,  125  Ind.  281, 

793.  25  N.  E.  221,  9  L.R.A.  326. 

Note:  Ann.  Cas.  1913B  20. 
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forms  of  registration  in  different  parts  of  the  state,  as  manifestly 
there  may  be  need  for  greater  precaution  in  legislation  in  densely 
populated  cities  than  in  smaller  towns  or  villages  or  country  districts. 
Accordingly,  a  reasonable  classification  for  this  purpose  will  be 
upheld,*  and  in  fact  is  sometimes  expressly  provided  for  in  the  consti- 
tution itself.**  In  such  a  case  the  circumstance  that  a  registration 
law  in  force  in  cities  in  a  certain  class  differs  in  essential  particulars 
from  that  regulating  registration  in  other  cities  does  not  in  itself 
deny  to  citizens  of  such  city  the  equal  protection  of  the  laws  and 
entitle  them  to  relief  under  the  fourteenth  amendment  to  the  federal 
constitution.**  The  fact  that  the  legislature  is  expressly  authorized 
to  enact  registration  laws  does  not  affect  the  rule  heretofore  laid  down 
that  such  a  law  shall  not  under  pretense  of  regulation  preclude  or 
hinder  any  one  from  the  exercise  of  his  right  of  franchise.**  Where 
the  constitution  requires  r^istration  aa  a  qualification  incident  to  the 
right  to  vote,  a  question  sometimes  arises  as  to  the  effect  of  a  failure 
of  the  legislature  to  enact  laws  for  registration.  It  has  been  held 
under  such  circumstances  that  the  neglect  of  the  legislature  to  make 
such  provision  does  not  operate  to  deprive  those  having  the  consti- 
tutional qualifications  from  exercising  the  right  of  franchise,** — the 
necessity  for  registration  only  becoming  an  essential  qualification 
when  the  legislature  has  enacted  a  proper  registration  law.** 

55.  Failure  to  Be  Registered  Due  to  Fault  of  Officers. — ^A  question 
sometimes  arises  where  an  elector  is  deprived  of  his  right  to  register 
through  the  failure  of  the  officers  designated  to  conduct  the  regis- 
tration to  provide  a  registry.  The  general  rule  is  that  where  noncom- 
pliance with  the  law  arises  not  out  of  an  entire  omission  by  the 
officers  to  perform  their  duties,  but  from  an  imperfect  performance, 
the  voter  cannot  be  legally  barred  from  voting,  since  the  nonfeasance 
or  malfeasance  of  public  officers  can  have  no  effect  to  impair  a 
personal,  vested  constitutional  right.**  Authority  exists,  however, 
to  the  effect  that  an  election  is  void  where  a  portion  of  the  voters  of  a 

9.  Note:  Ann.  Cas.  1913B  24.  14.  Morris  v.  PoweU,  125  Ind.  281, 

10.  Fraser  v.  Brown,  203  N.  Y.  136,   25  N.  E.  221,  9  L.R.A.  326. 

96  N.  E.  365,  Ann.  Cas.  1913B  14.  15.  State  v.  Sadler,  25  Nev.  131,  58 

Note:  Ann.  Cas.  1913B  241  Pae.  284,  59  Pac.  546,  63  Pac.  128,  83 

11.  Mason  v.  State,  179  U.  S.  328,  A.  S.  R.  573;  State  v.  Nicholson,  102 
21  S.  Ct.  125,  45  U.  S.  (L.  ed.)  214.  N.  C.  465, 9  S.  E.  545, 11  A.  S.  R.  767; 

Note:  Ann,  Cas.  1913B  23.  Boyer  v.  Teague,  106  N.  C.  576, 11  8. 

12.  Pope  V.  Williams,  98  Md.  59,  56  E.  665,  19  A.  8.  R.  547;  Quinn  v. 
Atl.  543,  103  A.  S.  B.  379,  66  L.R.A.  Lattimore,  120  N.  C.  426,  26  S.  E.  638, 
398;  People  v.  Canaday,  73  N.  C.  198,  58  A.  S.  R.  797;  Smith  t.  RobCTSon- 
21  Am.  Rep.  465.  See  supra,  par.  53,  ville  Graded  School  Board  of  Trustees, 
tor  the  role  referred  to.  141  N.  C.  143,  53  8.  B.  68A,  8  Ann. 

13.  Stallenp  v.  Taooma,  13  Wash.  Cas.  529. 

141.  42  Pae.  541,  52  A.  8.  R.  25.  Note:  23  Am.  Dee.  650. 
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dtj  did  oot  have  an  opportunity  of  registering.**  Where  a  register 
is  lost  or  destroyed,  voters'  names  may  be  placed  upon  a  substituted 
list  after  the  last  day  provided  by  law  for  registration,  since  it  is 
held  that  such  a  voter  is  not  in  the  category  of  one  who  has  not 
registered.*'  And  where  a  voter  comes  of  age  after  the  last  day  for 
registration,  and  before  election,  it  has  been  held  that  he  is  entitled 
to  have  his  name  entered  on  the  registration  list.*' 

Other  Qtuilificationt 

86.  Tax  and  Property  Qualifications. — ^A  qualification  of  the  rig^t 
to  vote  frequently  found  in  constitutions  is  that  the  voter  shall  have 
paid  a  tax  prior  to  the  election  at  which  he  offers  to  vote.  There  is 
no  question  but  that  contributing  to  the  support  of  the  government 
may  be  made  a  condition  of  the  privilege  of  voting.  This  idea  was 
early  prevalent  in  our  scheme  of  government,  and  only  those  who 
paid  taxes  could  vote;  that  is  only  those  who  helped  to  support  the 
government.  Those  who  had  real  estate  or  other  property  were  rated 
upon  it,  and  such  as  had  not  were  assessed  upon  the  poll.**  It  has 
been  held  that  a  requirement  that  only  those  couM  vote  who  had  real 
estate,  or  personal  property  rated  at  a  certain  figure,  is  not  met  by 
showing  that  the  voter  had  an  estate  ratable  at  the  sum  specified.*" 
Real  estate  and  other  property  qualifications  have  almost  entirely 
been  abandoned,  but  the  poll  tax  is  still  retained  in  many  states;  and 
it  has  been  held  where  this  requirement  obtains,  that  the  payment  not 
only  of  capitation  taxes  for  the  year  of  the  election  but  all  delinquent 
taxes  may  be  required  as  a  preliminary  to  voting.*  The  exclusion 
of  a  person  from  the  assessment  list  for  twelve  months  for  failure  to 
pay  his  county  poll  tax,  in  consequence  of  which  he  may  be  precluded 
from  being  qualified  to  vote  during  that  year,  is  not  considered  to 
be  a  violation  of  a  constitutional  provision  that  a  citizen  otherwise 
qualified,  who  has  "within  two  years  next  before  the  election  paid  a 
county  tax  which  shall  have  been  assessed  at  least  six  months  before 
the  election,  shall  enjoy  the  right  of  an  elector."  *  Where  satisfactory 
evidence  of  the  payment  of  a  tax  is  required  by  the  constitution,  it  is 
clearly  competent  for  the  legislature  to  determine  what  shall  constitute 
satisfactory  evidence.  If,  however,  under  the  guise  of  requiring  satis- 
factory evidence  the  legislature  should  act  arbitrarily,  it  is  possible 

16.  People  v.  Canaday,  73  N.   C.  Houst  (Del)  1, 19  Atl.  676,  8  LJIJL. 
198,  21  Am.  Rep.  465.  337. 

Note:  23  Am.  Dec  647  et  seq.  20.  State     v.     Woodruff,    fl    Day 

17.  State  V.  Le  Blue,  126  La.  616,    (Conn.)  504,  2  Am.  Dee.  122. 

52  So.  849,  28  L.R.A(N.S.)  989  and  1.  State  v.  DiUon,  32  Fla.  545,  14 

note.  So.  383,  22  L.R.A.  124. 

18.  Banet  ▼.  Taylor,  85  Md.  173,  2.  Frieszleben  ▼.  Shallcroea,  9  Honst. 
86  AU.  708,  36  L.R.A.  129.  (Del.)  1, 19  Atl.  576.  8  LJEIJL  337. 

19.  FriesJeben     ▼.     Shallcross,     9 
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that  its  action  might  be  held  void,  but  where  it  provides  that  such  evi- 
dence should  be  the  receipt  for  payment  or  a  certified  copy  thereof,  or 
the  affidavit  of  the  voter  that  he  had  paid  the  tax  and  had  such  receipt 
but  has  lost  or  misplaced  it,  the  act  cannot  be  held  unreasonable,  and 
voting  without  first  presenting  such  evidence  may  be  made  an  indict- 
able offense,  in  which  case  the  fact  that  the  tax  had  actually  been  paid 
would  be  no  defense.*  A  statute  requiring  unregistered  voters  to  state 
in  their  affidavit  as  to  their  qualifications  to  vote,  when  and  where  the 
tax  claimed  to  be  paid  was  assessed,  and  when,  where,  and  to  whom 
paid,  is  not  unconstitutional  and  void  as  being  unreasonable  and  im- 
posing a  hardship  on  the  voter, — a  reasonable  certainty  in  these  matters 
being  all  that  is  required  in  the  affidavit.*  Where  the  constitution  does 
not  fix  this  as  one  of  the  qualifications  of  an  elector,  the  legislature  may 
impose  it  in  elections  not  within  the  terms  of  that  instrument.*  And 
where  the  election  is  not  one  of  those  provided  for  by  the  constitution, 
the  legislature  may  prescribe  a  property  qualification  for  the  right  to 
vote.  In  the  case  of  drainage  districts,  this  qualification  would  seem 
to  be  particularly  appropriate,  for  they  are  ordinarily  established  not 
for  political  or  governmental  purposes  but  as  a  mere  scheme  for  con- 
ducting works  of  pubUc  improvement,  and  the  costs  of  such  improve- 
ments are  made  a  charge  against  the  land  benefited  thereby.*  It 
has  been  held  that  basing  the  voting  power  in  a  drainage  district  on 
acreage,  rather  than  on  membership,  is  not  unlawful.  The  fact  that 
each  owner  is  entitled  to  one  vote  for  every  acre  of  land  owned  by 
him  creates  no  more  infirmity  in  the  law  than  the  right  of  each  stock- 
holder of  any  corporation  to  cast  as  many  votes  as  he  owns  shares  of 
stock  renders  such  laws  invalid.  In  both  instances  the  majority  in 
interest,  instead  of  the  majority  in  number,  controls.'  Where,  how- 
ever, the  terms  of  the  constitution  are  broad  enough  to  cover  the 
qualification  of  voters  at  all  elections,  and  the  paying  of  a  tax  is  not 
fixed  as  one  of  those  qualifications,  it  is  clearly  incompetent  for  the 
legislature  to  affix  such  a  requirement  to  the  right  to  vote.*    And  so 

8.  State  ▼.  Old,  95  Tenn.  723,  34       See  Stockton  v.  Powell,  29  Ma.  1, 
S.  W.  690,  31  L.R.A.  837.  10    So.    688,   15   LJl.A.   42,   holding 

4.  Cnsick's  Election,  136  Pa.  St.  459,  under  an  act  to  authorize  a  county  to 
20  Atl.  574,  10  L.R.A.  228.  improve  the  navigation  of  a  river  that 

6.  Valverde  v.  Shattuck,  19  Colo,  the  payment  of  poll  taxes  was  not  p 
104,  34  Pac.  947,  41  A.  S.  R.  208 ;  prerequisite  or  qualification  for  voting. 
Hanna  v.  Young,  84  Md.  179,  35  Atl.  7.  Mound  City  Land,  etc.,  Co.  v. 
674,  57  A.  S.  R.  396,  34  I..RJL.  55;  MiUer,  170  Mo.  240,  70  S.  W.  721,  94 
Spitzer  v.  Fulton,  172  N.  Y.  285,  64  A.  S.  R.  727,  60  LJl.A.  190. 
N.  E.  957,  92  A.  S.  R.  736.  See  generally,  Drains  and  Sewibs,  . 

Note:  29  L.R.A.  414.  ante,  p.  630,  as  to  elections  generally 

6.  Mound    City   Land,  etc^   Co.   v.  for  drainage  districts;  and  see  Ibei- 
Miller,  170  Mo.  240,  70  S.  W.  721,  94  oation,  for  analogous  principles. 
A  S.  R.  727,  60  L.R.A.  190.  8.  livesley  v.  Litchfield,  47  Ore.  248, 

Notes:  29  L.R.A.  414;  44  LJI.A.   83  Pac.  142,  U4  A.  S.  R.  920. 
(N.S.)  539  et  seq. 
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it  has  been  held,  where  a  constitutional  provision  prohibited  the  exac- 
tion of  a  property  qualification  for  voting  in  all  elections  except 
school  elections  or  elections  creating  an  indebtedness,  that  a  statute 
providing  for  a  property  qualification  based  on  a  holding  of  acreage 
in  the  proposed  drainage  district  as  a  qualification  for  voting  on  the 
question  of  the  establishment  thereof  was  void  as  being  in  contra- 
vention of  the  constitutional  provision.*  The  same  rule  is  applicable 
in  the  case  of  a  property  qualification  imposed  by  the  legislature, 
if  such  a  qualification  is  not  included  among  those  fixed  by  the 
constitution.*" 

57.  Disqualification  for  Crime. — ^A  state  has  an  undoubted  right 
to  provide  in  its  constitution  that  persons  may  be  excluded  from  the 
right  to  hold  ofiice,  or  deprived  of  the  right  of  suffrage  by  reason  of 
their  having  been  convicted  of  crime.**  The  manifest  purpose  of 
such  restrictions  upon  this  right  is  to  preserve  the  purity  of  elections. 
The  presumption  is  that  one  rendered  infamous  by  conviction  of 
felony,  or  other  base  offense  indicative  of  moral  turpitude,  is  unfit 
to  exercise  the  privilege  of  suffrage  or  to  hold  office.  The  exclusion 
must  for  this  reason  be  adjudged  a  mere  disqualification,  imposed  for 
protection  and  not  for  punishment,  the  withholding  of  a  privilege 
and  not  the  denial  of  a  personal  right.  Such  a  constitutional  pro- 
vision is  not  an  ex  post  facto  law  because  it  neither  takes  away  a  legal 
right  nor  imposes  any  legal  burden,  one  of  which  is  necessary  to  the 
infliction  of  a  penalty ;  nor  is  it  a  bill  of  attainder,  for  the  reason  that 
it  requires  a  conviction  in  the  due  course  of  judicial  proceeding 
before  disfranchisement  is  made  to  attach.**  Since  a  constitutional 
provision  requiring  the  legislature  to  exclude  from  the  right  of  suffrage 
persons  convicted  of  crime  authorizes  such  disfranchisement  only 
upon  a  judgment  of  conviction  based  upon  a  verdict  of  guilty,  a 
person  whose  sentence  has  been  suspended  after  such  verdict  is  not 
convicted  within  the  meaning  of  the  constitution  or  a  statute  enacted 
in  pursuance  thereof.**  And  where  the  disqusilification  extends  only 
to  those  under  conviction  of  certain  offenses  a  citizen  who  has  beeo 
convicted  of  one  of  them  and  has  undergone  the  punishment  fixed  by 
the  judgment,  is  no  longer  under  disqualification.**    In  a  case  where 

9.  Ferbraehe    v.     Bonner    County  Am.  Dec.  248  and  note. 

Drainage  District  No.  5,  23  Idaho  85,  12.  Washington    v.    State,   75   Ala. 

128  Pae.  553,  Ann.  Cas.  1915C  43,  44  582,  51  Am.  Rep.  479. 

L.R.A.(N.S.)  538.  13.  People  v,  Fabian,  192  N.  Y.  443, 

10.  Ferbraehe  v.  Bonner  County  85  N.  E.  672,  127  A.  S.  R.  917.  15 
Drainage  District  No.  5,  23  Idaho  85,  Ann.  Cas.  100  and  note,  18  L.R.A 
128  Pac  553,  Ann.  Cas.  1915C  43,  44  (N.S.)  684  and  note. 
L.R.A.(N.S.)  538;  Morris  v.  Powell,  14.  Osborne  v.  Kanawha  County 
125  Ind.  281,  25  N.  E.  221,  9  L.R.A.  Court,  68  W.  Va.  189,  69  S.  E.  470, 
326.  32  L.R.A.(N.S.)  418. 

11.  Blair  v.  Bidgely,  41  Mo.  63,  97 
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a  pardon  of  one  convicted  of  a  crime  has  been  granted,  this  is  held 
to  restore  the  offender  to  his  right  as  a  voter  in  the  state.*' 

58.  Age  as  Qualification. — A  universal  qualification  of  the  right 
to  vote  is  that  an  elector  must  be  twenty-one  years  of  age.  In  deter- 
mining when  a  person  arrives  at  this  age  the  general  rule  is  that  a 
man  is  twenty-one  years  old  on  the  day  preceding  the  twenty-first 
anniversary  of  his  birth,  and  may  then  do  whatever  the  law  permits 
an  adult  male  person  to  do.**  In  deterinining  the  question  of  age  a 
voter  may  not  testify  as  to  what  a  family  record  contains  relative  to 
his  birthday,  where  he  has  never  heard  of  such  record  until  after 
election,  and  where  such  record  is  directly  contrary  to  his  father's 
prior  statements  and  to  the  reputation  in  the  family  before  that  time. 
The  record  should  be  produced,  and  proof  adduced  as  to  when  and 
by  whom  it  was  made;  or  if  that  is  impossible,  a  proved  copy  should 
be  produced.*' 

59.  Educational  Qualifications. — Educational  qualifications  are 
sometimes  though  not  frequently  prescribed  by  state  constitutions, 
and  where  the  provision  is  that  the  voter  must  he  able  to  read  the 
constitution,  this  means  that  he  must  be  able  to  read  that  instrument 
in  the  language  in  which  it  was  written  and  which  is  the  language 
in  common  and  general  use,  that  is,  the  English  language.*^  The 
establishment  of  a  literacy  test  is  ordinarily  but  the  exercise  by  the 
state  of  a 'lawful  power  vested  in  it.**  In  some  states  the  requirement 
is  modified  by  admitting  to  vote  those  who  cannot  qualify  under  the 
educational  test,  provided  they  had  grandparents  possessed  of  certain 
qualifications.  This  is  known  generally  as  the  "grandfather's  clause," 
and  has  been  employed  in  constitutions  of  the  southern  states  since 
the  adoption  of  the  fifteenth  amendment  to  the  constitution,  the  object 
being  to  eliminate  the  undesirable  ignorant  colored  voter,  without  at 
the  same  time  eliminating  the  unlettered  white  voter.*'  Where  no 
constitutional  qualification  is  prescribed  it  is  clear  that  the  legislature 
cannot  add  such  a  qualification  to  the  right  to  vote.*  It  has  been 
held  that  an  act  requiring  a  voter  to  place  a  mark  opposite  the  name 
of  each  candidate  voted  for  by  him  does  not  conflict  with  a  con- 
stitutional provision  as  imposing  the  requirement  of  education  on  the 
part  of  the  voter  in  addition  to  the  constitutional  requirements.* 

15.  Jones  v.  Board  of  Registrars  of  20.  State  v.  Breffeihl,  130  La.  904, 
Alcom  County,  56  Miss.  766,  31  Am.  58  So.  763,  40  L.R.A.(N.S.)  535.  See 
Rep.  385.  infra,  par.  60,  as  to  the  onconatitu- 

16.  jBrwin  v.  Benton,  120  Ky.  536,  tionality  of  such  clauses  under  the 
87  S.  W.  291,  9  Ann.  Cas.  264.  fifteenth    amendment   of   the   federal 

17.  Kreitz  v.  Bebrensmeyer,  125  HI.  constitution. 

141, 17  N.  E.  232,  8  A,  S.  R.  349.  1.  State  v.  Miller,  87  Ohio  St.  12, 

18.  Rasmussen  v.  Baker,  7  Wyo.  117,  99  N.  E.  1078,  Ann.  Cas.  1913E  761, 
50  Pac.  819,  38  L.R.A.  773,  44  L.R.A.(N.S.)  712. 

19.  Quinn  v.  United  States,  238  U.  2.  Cook  v.  State,  90  Tenn.  407,  18 
8.  347,  35  S.  Ct.  926.  S.  W.  471,  13  L.R.A.  183. 
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60.  Constittttioiiality  of  Literacy   Tests;  Grandfather  Clause.— 

Although  a  provision  as  to  literacy  may  not  contain  any  express  words 
excluding  from  the  standard  which  it  establishes  any  person  on 
account  of  race,  color,  or  previous  condition  of  servitude,  prohibited 
by  the  fifteenth  amendment,  yet,  if  the  standard  itself  inherently 
brings  that  result  into  existence  by  being  based  purely  upon  a  period 
of  time  before  the  enactment  of  that  amendment,  and  makes  that 
period  the  controlling  and  dominant  test  of  the  right  of  suffrage, 
it  is  in  substance  but  an  attempted  revitalization  of  conditions  which 
had  been  destroyed  by  the  self-operative  force  of  the  amendment, 
and  is,  therefore,  void.*  From  this  it  is  urged  that  no  legitimate 
discretion  enters  into  the  fixing  of  a  standard  which  involves  only 
the  determination  to  set  at  naught  or  by  indirection  to  avoid  the 
commands  of  the  amendment.*  And  so  it  has  been  held  that  an 
amendment  to  a  state  constitution  is  void  where  it  provides  a  gen- 
eral literacy  test  but  excludes  from  its  operation  such  persons  as 
those  who,  on  January  1st,  1866,  or  any  time  prior  thereto,  were 
entitled  to  vote  under  any  form  of  government,  or  who  at  that 
time  resided  in  some  foreign  nation,  or  the  lineal  descendant  of  such 
persons  *  and  the  same  result  follows  as  to  a  statute  basing  a  similar 
exemption  on  a  period  prior  to  January  1,  1868.'  Instances  fre- 
quently occur  where  an  illegal  test  is  linked  with  one  that  is  admit- 
tedly valid.  In  this  connection  it  is  the  rule  that  the  overthrow 
of  an  illegal  standard  would  not  give  rise  to  the  destruction  of  a 
legal  one  unless  such  result  was  compelled  by  one  or  both  of  the 
following  conditions:  (a)  where  the  provision  as  a  whole  plainly 
and  expressly  established  the  dependency  of  the  one  standard  upon 
the  other,  and  therefore  rendered  it  necessary  to  conclude  that  both 
must  disappear  as  the  result  of  the  destruction  of  either;  and  (b) 
where,  even  though  there  was  no  express  ground  for  reaching  the 
conclusion  just  stated,  nevertheless  that  view  might  result  from  an 
overwhelming  implication  consequent  upon  the  condition  which  would 
be  created  by  holding  that  the  disappearance  of  the  one  did  not 
prevent  the  survival  of  the  other;  that  is,  a  condition  which  would 
be  so  unusual,  so  extreme,  so  incongruous  as  to  leave  no  possible 
ground  for  the  conclusion  that  the  death  of  the  one  had  not  also 
carried  with  it  the  cessation  of  the  life  of  the  other.' 

61.  Religious  Qualifications. — The  first  amendment  to  the  federal 
constitution  prohibits  Congress  from  making  any  law  respecting 
the  establishment  of  religion  or  forbidding  the  free  exercise  of  reli- 

S.  Guinn  v.  United  States,  238  U.  S.  347,  35  S.  Ct.  926. 

347,  35  S,  Ct.  926;  Myers  t.  Ander-  6.  Myeis  v.  Andeiaon,  238  U.   S. 

son,  238  U.  S.  368,  35  S.  Ct.  932.  368,  35  S.  Ct.  932. 

4.  Guinn  v.  United  States,  238  U.  S.  7.  Guinn  v.  United  States,  238  U.  S. 
347,  35  S.  Ct.  926.  347,  35  S.  Ct.  926;  Myers  v.  Ander- 

5.  Guinn  v.  United  States,  238  U.  S.  son,  238  U.  S.  368,  35  S.  Ct  932. 
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giouB  opinion,  but  this  does  not  prevent  Congress  from  excludiDg 
polygamists  and  bigamists  from  voting  or  from  holding  office.*  More- 
over, territorial  legislatures  may  enact  statutes  for  a  similar  purpose 
under  the  general  power  over  suffrage  granted  them  by  Congress, 
when  such  statutes  are  not  in  conflict  with  the  qualifications  prescribed 
by  act  of  Congress.*  Though  it  be  permissible  for  a  state  in  the 
exercise  of  its  power  over  the  question  of  suffrage  to  exclude  from 
that  right  all  persons  professing  a  particular  belief,  if  the  state  does 
not  so  act  the  legislature  cannot  do  so.  Hence  it  is  that  a  legislature 
may  not  discriminate  against  Mormons  as  a  class,  either  by  requir- 
ing a  voter  in  order  to  entitle  himself  to  registration  to  take  an  oath 
that  he  is  not  a  Mormon  or  by  declaring  generally  that  no  Mormon 
shall  be  allowed  to  vote,  for  to  do  so  would  impose  a  qualification 
on  the  right  to  vote  additional  to  those  prescribed  by  the  constitu- 
tion.** However,  in  view  of  the  rule  first  cited  it  would  undoubt- 
edly be  competent  for  the  legislature  to  exclude  those  who,  under 
the  guise  of  religion,  practice  polygamy  or  bigamy,  and  possibly  also 
those  who  teach,  advise  or  counsel  others  to  become  bigamists  or 
polygamists.** 

62.  Oath  of  Loyalty. — It  has  been  held  that  a  state  constitution 
may  require  that  an  oath  of  loyalty  be  taken  by  all  voters  as  a  con- 
dition precedent  to  their  exercise  of  the  right  of  suffrage  at  any 
election  held  in  the  state  and  that  such  a  condition  is  not  in  oppo- 
sition to  the  constitution  of  the  United  States.*'  Where  the  oath 
comprehends  a  statement  that  the  voter  has  never  voluntarily  borne 
arms  against  the  government  of  the  United  States,  or  in  any  manner 
voluntarily  aided  or  abetted  the  attempted  overthrow  of  the  govern- 
ment, this  provision  when  contained  in  a  constitution  is  not  in  the 
nature  of  a  bill  of  attainder,  imposing  the  penalty  of  disfranchisement 
without  a  trial,  and  is  not  within  the  prohibition  against  ex  post  facto 
laws  because  it  is  not  in  the  nature  of  a  punishment  for  crime.*' 
The  distinction  between  an  oath  merely  of  loyalty  to  the  constitu- 
tion, and  one  requiring  the  voter  to  swear  that  he  has  not  voluntarily 
borne  arms  against  the  United  States  or  the  state  since  a  certain 
date,  is  very  clearly  drawn  in  a  case  dealing  with  a  statute  passed 
under  a  constitution  prescribing  neither  oath  as  a  qualification  for 

8.  Murphy  v,  Ramsey,  114  U.  S.  15,  12.  Rison  v.  Farr,  24  Ark.  161,  87 
5  8.  Ct.  747,  29  U.  S.  (L.  ed.)  47;  Am.  Dec.  52;  Boyd  v.  Mills,  53  Kan. 
Davis  V.  Reason,  133  U.  S.  333,  10  S.  594,  37  Pac.  16,  42  A.  S.  R.  306  and 
Ct.  299,  33  U.  S.  (L.  ed.)  637.  note,  25  L.R.A.  486;  Blair  v.  Ridgely, 

9.  Davis  V.  Reason,  133  D.  S.  333,  41  Mo.  63,  97  Am.  Dec.  248. 

10  S.  a.  299,  33  U.  S.  (L.  ed.)  637.  IS.  Boyd  v.  Mills,  53  Kan.  594,  37 

10.  State  V.  Findlay,  20  Nev.  198,  Pac.  16,  42  A.  8.  R.  306,  25  L.R.A. 
19  Pac.  241,  19  A.  S.  R.  346.  486.     8ee  Constitotiokai,  Law,  t«L 

11.  Davis  V.  Benson,  133  U.  8.  333,  6,  pp.  300-30L 
10  S.  Ct  299,  33  U.  8.  (L.  ed.)  637. 

1045 


Digitized  by 


Google 


H  63,  64  ELECTIONS  9  B.  C.  L. 

voting.  The  first  provision  is  prospective  merely,  and  requires  nothing 
more  than  by  law  he  is  bound  to  do,  and  so  it  does  not  have  ^e 
effect  of  restricting  the  right  to  vote  as  conferred  by  the  constitution, 
nor  does  it  add  to  the  constitutional  qualifications.  The  latter  pro- 
vision would,  however,  clearly  add  a  new  qualification  to  those  fixed 
by  the  constitution  and  so  would  be  a  void  exercis^  of  legislative 
power.** 

VI.  The  Ballot 
In  General 

63.  Control  of  Legislature  over  Ballot. — Constitutional  provisions 
are  specific  and  largely  exclusive  in  regard  to  the  qualifications  of 
voters,  but  they  are  necessarily  general  in  prescribing  the  way  in 
which  the  voting  shall  be  done,  this  being  left  almost  wholly  to  stat- 
utory direction.  And  so  the  legislature  has  the  power  to  establish 
all  reasonable  regulations  of  the  right  of  franchise,  and  may  control 
and  regulate  the  ballot  so  long  as  the  right  is  not  destroyed  or  made 
so  inconvenient  that  it  is  impossible  to  enjoy  it.**  Where  such  reg- 
ulations are  imposed  for  the  purpose  of  guarding  against  fraud,  undue 
influence,  and  oppression,  and  of  maintaining  the  secrecy  of  the 
ballot,  they  are  clearly  within  the  legislative  power.**  The  courts 
are  inclined  to  take  a  liberal  view  of  legislative  authority  in  the 
matter  particularly  where  the  law  is  passed  for  the  purpose  of  secur- 
ing the  purity  of  the  ballot,  and  all  doubts  will  be  resolved  in  favor 
of  that  authority.  Laws  so  designed  will  not  be  declared  invalid 
merely  because  their  enforcement  may  result  in  the  restriction  of 
the  right  to  vote,*'  although  if  the  legislature  destroy  or  unneces- 
sarily impair  the  right  of  suffrage  its  acts  cannot  be  upheld.** 

64.  Secrecy  in  Voting  by  Ballot. — Notwithstanding  the  general 
character  of  constitutional  provisions  as  to  the  manner  in  which 
the  voting  shall  be  conducted  there  are  certain  principles  almost 
universally  expressed  in  state  constitutions,  and  certainly  univer- 
sally considered  as  the  essential  factor  of  a  properly  conducted  elec- 
tion, namely,  that  voting  be  by  ballot,**  and  that  the  secrecy  of  the 
ballot  be  preserved  as  a  great  safeguard  to  the  purity  of  elections.** 

14.  Rison  V.  Farr,  24  Ark.  161,  87  Rush,  82  Mich.  532,  46  N.  W.  951,  10 
Am.  Dec.  52.  KR.A.  171. 

15.  Taylor  v.  Bleakley,  55  Kan-  1,  18.  State  v.  Superior  Court,  60 
39  Pac.  1045,  49  A.  S.  R.  233,  28  Wash.  970,  111  Pac.  233,  140  A.  S. 
L.R.A.  683;  State  v.  Superior  Court,  R.  925. 

60  Wash.  370,  lU  Pac.  233,  140  A.  19.  Taylor  v.  Bleakley,  55  Kan.  1, 
S.  R.  925.  39  Pac.  1045,  49  A.  S.   R.  233,  28 

16.  State  V.  McEIroy,  44  La.  Ann.   L.R.A.  683. 

796,  11  So.  133,  32  A.  S.  R.  355,  16  20.  Jones  v.  aiidewell,  53  Ark.  161, 
L.R.A.  278.  13  S.  W.  723,  7  L.R.A.  831;  McGrane 

17.  Common  Councfl  of  Detroit  v.  v.  Nez  Perce  County,  18  Idaho  714. 
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This  secrecy  in  order  to  accomplish  the  purpose  intended  should 
accompany  the  voter  through  all  the  steps  provided  for  the  prepara- 
tion of  his  ballot,  for  only  in  this  way  can  he  be  freed  from  intimi- 
dation, improper  influences,  reproach  and  animadversion.  When 
all  knowledge  of  how  he  voted  is  the  voter's  own  secret,  unless  he 
chooses  to  divulge  it,  he  is  fully  protected,  and  a  free  and  honest 
vote  may  be  secured.  Stringent  laws  have  been  enacted  in  many 
of  the  states  to  accomplish  this  result,  and  these  have  very  generally 
been  sustained  by  the  courts.*  So  careful  have  legislatures  become 
in  providing  for  secrecy  that  the  voter  is  frequently  prohibited  from 
in  any  way  marking  his  ballot  for  the  purpose  of  subsequent  identifica- 
tion. Everyone  is  prohibited  from  soliciting  the  voter  to  show  how 
he  has  voted;  election  officers  are  prohibited  from  revealing  how  a 
voter  has  marked  his  ballot;  and  the  ballots  themselves  are  re- 
quired to  be  so  printed  as  to  be  indistinguishable  one  from  the 
other  in  the  voter's  hands.*  Absolute  secrecy  in  voting  reaches  effec- 
tively a  great  class  of  evils,  including  violence,  intimidation,  bribery 
and  corrupt  practice,  dictation  by  employers  or  organizations,  the 
fear  of  ridicule  and  dislike,  or  of  social  or  commercial  injury, — 
in  fact  all  coercive  and  improper  influence  of  every  sort  depending 
on  a  knowledge  of  the  voter's  political  action.*  The  requirement 
that  voting  shall  be  by  ballot  has  generally  been  held  to  imply  a 
requirement  of  secrecy.^  While  the  spirit  or  general  purpose  of 
balloting  is  in  the  direction  of  secrecy,  the  extent  of  that  secrecy, 
and  the  means  of  preserving  it,  are  matters  of  legislative  discretion; 
and  it  is  for  the  legislature  governed  by  public  poUcy  in  carrying 
out  the  spirit  and  general  purpose  of  the  constitution,  to  make  such 
regulations  as  it  may  deem  best  for  the  preservation  of  the  secret 
after  the  ballot  has  been  cast.'     A  distinction  in  respect  to  secrecy 

112  Pac.  312,  Ann.  Cas.  1912A  165,  (N.S.)  888;  WilliaiM  v.  Stein,  38  Ind. 

32    L.R.A.(N.S.)    730;    Williams    v.  89,  10  Am.  Rep.  97;  Detroit  v.  Board 

Stein,  38  Ind.  89,  10  Am.  Rep.  97;  of   Inspectors   of   Election,   etc.,   139 

Common  Council  of  Detroit  v.  Rush,  Mich.  548,  102  N.  W.  1029,  111  A.  S. 

82  Mich.  532,  46  N.  W.  951, 10  L.R.A.  R.  430   and   note,  5  Ann.   Cas.  861, 

171.  69  L.R.A.  184;   ElweU  v.   Comstock, 

1.  Common  Council  of  Detroit  v.  99  Minn.  261,  109  N.  W.  113,  698,  9 
Rush,  82  Mich.  532,  46  N.  W.  951,  10  Ann.  Cas.  270,  7  L.R.A.(N.S.)  621; 
L.R.A.  171;  De  Walt  v.  Hartley,  146  Ex  parte  Arnold,  128  Mo.  256,  30  S 
Pa.  St.  529,  24  AU.  185,  28  A.  S.  R.  W.  768,  1036,  49  A.  S.  R.  557,  33 
814,  15  L.R.A.  771.  L.R.A.  386;  State  v.  State  Board  of 

2.  People  V.  Onondaga  County  Bd.  Canvassers,  78  S.  C.  461,  59  S.  E. 
of  Canvassers,  129  N.  Y.  395,  29  N.  145,  13  Ann.  Cas.  1133,  14  L.R.A. 
E.  327, 14  L.R.A.  624.  (N.S.)  850. 

8.  Taylor  v.  Bleakley,  55  Kan.  1,  39       Note:  111  A.  S.  R.  437. 
Pac  1045,  49  A.  S.  R.  233,  28  L.R.A.       5.  Ex  parte  Owens,  148  Ala.  402, 
683.  42  So.  676,  121  A.  S.  R.  67,  8  L.R.A- 

4.  Ex  parte  Owens,  148  Ala.  402,    (N.S.)  888. 
42  So.  676,  121  A.  S.  R.  67,  8  L.R.A. 
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is  drawn  between  voting  by  ballot  at  general  elections  as  opposed  to 
voting  viva  voce  in  legislative  bodies.  'In  the  latter  case  it  is  regarded 
as  desirable  that  the  individual's  vote  should  become  a  matter  of 
public  knowledge,  while  in  the  former  the  contrary  result  is  pre- 
ferred.' The  system  of  voting  by  ballot  has  been  generally  adopted 
in  the  United  States  and  in  England.  In  popular  elections  public 
or  viva  voce  voting  is,  however,  still  partially  preserved,  the  advo- 
cates of  the  system  claiming  that  it  prevents  hypocrisy  and  tends 
to  preserve  the  individual  sense  of  responsibility.' 

65.  Meaning  of  Term  Ballot. — ^The  word  "ballot"  is  ordinarily 
assumed  to  be  derived  from  the  Greek  word  ballo,  "to  throw,"*  al- 
though it  has  been  assigned  a  French  derivation.*  The  word  is 
used  both  as  a  verb  and  as  a  noun, — in  the  former  sense,  "to  ballot."  ** 
In  the  latter  sense  the  term  is  applied  to  the  implements  of  voting, 
which  originally  were  shells,  pebbles,  beans  or  balls.**  Later  a  slip 
of  paper  was  substituted  on  which  were  printed  the  names  of  the 
candidates  to  be  voted  for,**  and  it  is  in  this  sense  that  the  word 
has  come  to  be  generally  used.  It  cannot  be  said,  however,  that 
the  word  "ballot"  is  restricted  in  meaning  to  a  slip  or  sheet  of  paper 
or  parchment.*'  Although  the  theory  has  been  advanced  by  some 
authority  that  the  original  ballot  did  not  contemplate  secrecy,** 
that  character  has  become  so  essentially  a  feature  of  this  system  of 
voting  as  to  be  considered  its  essential  characteristic, — some  authori- 
ties even  going  to  the  extreme  of  holding  that  any  manner  of  vot- 
ing which  preserves  the  secrecy  thereof  is  a  voting  by  ballot.*' 

6.  Ex  parte  Owens,  148  Ala.  402,  10.  WUliams  v.  Stein,  38  Ind.  89, 
42  So.  676,  121  A.  S.  R.  67,  8  L.R.A.  10  Am.  Rep.  97;  Detroit  v.  Board  of 
(N:S.)  888;  Lynch  v.  Malley,  215  111.  Inspectors  of  Election,  etc.,  139  Mich. 
574.  74  N.  E.  723,  2  Ann.  Cas.  837;  548, 102  N.  W.  1029,  111  A.  S.  R.  430, 
Williams  v.  Stein,  38  Ind.  89,  10  Am.  5  Ann.  Cas.  861,  69  L.R.A.  184. 
Rep.  97;  Detroit  v.  Board  of  Inspec-  11.  Ex  parte  Owens,  148  Ala.  402, 
tors  of  Election,  etc.,  139  Mich.  548,  42  So.  676,  121  A.  S.  R.  67,  8  L.R.A. 
102  N  W.  1029,  111  A.  S.  R.  430  5  (N.S.)  888;  Lynch  v.  MaUey,  215  Dl. 
Ann.  Cas.  861,  69  L.R.A.  184.     See  574^  74  jj,  g,  723   2  Ann.  Cas.  837; 

?«*Q  r  A^^^aTv  ^J^'^^7T^'  WiUiams  v.  Stein,  38  Ind.  89,  10  Am. 
78  S.  C.  461,  59  S.  E.  14o,  13  Ann.   d._    07 

Cas.  1133,  14  L.R.A.(N.S.)  850.  ,^0   i       u        1/  »       ««  t..    c,^ 

7.  Jone^  V.  Glidewell,  53  Ark.  161,  ^}l  ^rto\^J^''^'J^KB-  3 
13  S.  W.  723,  7  L.R.A.  831.  J*  N.  E   723,  2  Ann.  Cas   837;  Wil- 

8.  Ex  parte  Owens,  148  Ala.  402,  "*™s  v.  Stem,  38  Ind.  89, 10  Am.  Rep. 
42  So.  676, 121  A.  8.  R.  67,  8  L.R.A,  97. 

(N.S.)   888;  Detroit  v.  Board  of  In-  13.  Lynch  v.  Malley,  215  lU.  574, 

spectors  of  Election,  etc.,  139  Mich.  74  N.  E.  723,  2  Ann.  Cas.  837. 

548, 102  N.  W.  1029,  111  A.  S.  R.  430,  14.  Ex  parte  Owens,  148  Ala.  402, 

5  Ann.  Cas.  861,  69  L.R.A.  184.  42  So.  676,  121  A.  S.  R.  67,  8  L.R.A. 

9.  Detroit  v.  Board  of  Inspectors  of  (N.S.)  888. 

Election,  etc.,  139  Mich.  548,  102  N.  16.  Lynch  ▼.  Malley,  215  111.  574, 
W.  1029,  111  A.  S.  R.  430,  5  Ann.  74  N.  E.  723,  2  Ann.  Cas.  837;  Elwell 
Cas.  861,  69  L.R.A.  184.  v.  Comstock,  99  Minn.  261,  109  N.  W. 
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.66.  Unifonnity  of  Ballot. — The  violatdoo  of  secrecy  by  means  of 
distinguishing  marks  has  afforded  one  of  the  strongest  reasons  for 
the  adoption  of  laws  regulating  the  ballot,  which  go  so  far  in  many 
instances  as  to  specify  in  minute  detail  Uie  color  of  the  paper,  the 
form  of  the  ballot  and  the  precise  manner  in  which  it  ^all  be 
printed.**  As  a  result  many  of  the  states  have  adopted  what  is 
known  as  an  official  ballot  printed  at  public  expense  under  the  direc- 
tion of  public  officers.  The  receiving  or  counting- of  ballots  not 
prepared  in  compliance  with  the  statutes  is  customarily  prohibited, 
and  the  laws  are  particularly  stringent  in  forbidding  the  use  of  any 
device,  endorsement,  symbols,  or  other  mark  which  would  tend  to 
distinguish  one  ballot  from  another  in  the  hands  of  the  voter.  Such 
statutes  are  held  to  be  declaratory  of  a  constitutional  principle  that 
inheres  in  the  system  of  voting  by  ballot,  and  which  ought  to  be 
inviolable  whether  or  not  it  is  declared  to  be  so.  In  the  absence 
of  such  a  statute,  all  devices  by  which  party  managers  are  enabled 
to  distinguish  btjlots  in  the  hand  of  the  voter,  and  thus  determine 
whether  he  is  voting  for  or  against  them,  are  opposed  to  the  spirit 
of  the  laws  inasmuch  as  they  tend  to  defeat  the  design  of  securing 
secrecy  for  which  voting  by  ballot  is  established.*'  Under  this  power 
to  ms^e  all  such  reasonable  regulations  as  to  ballots,  the  legislature 
may  declare  a  rule  of  evidence  by  which  fraud  in  a  particular  case 
shall  be  conclusively  established  without  inquiring  into  the  fact 
as  to  whether  it  does  or  does  not  exist;  **  and  when  a  statute  dis- 
tinctly declares  that  ballots  having  a  distinguishing  mark  upon 
them  shall  not  be  received,  or  shall  be  rejected,  it  is  to  be  construed 
as  mandatory,  and  not  as  directory.**  Ballots  not  prepared  and 
printed  in  accordance  with  law  must  be  rejected  although  their  rejec- 
tion may  disfranchise  voters  who  are  innocent  of  any  fault  in  the 
matter.'*  However,  in  view  of  the  drastic  effect  at  times  resulting 
from  such  an  interpretation  of  the  law,  a  prohibition  of  this  char- 
acter should  be  strictly  construed.*  It  has  been  held  that  a  diamond- 
shaped  ballot  is  not  a  "device,"  within  a  statute  prohibiting  devices 
on  ballots.'    Nevertheless  it  would  seem'  that  the  inscription  of  cer- 

113,  698,  9  Ann.  Cas.  270,  7  L.R.A.  Atl.  489, 1021, 16  L.R.A.  769. 

(N.S.)   621.  20.  Ransom  v.  Black,  54  N.  J.  L. 

16.  Taylor  v.  Bleakley,  55  Kan.  1,  446,  24  Atl.  489,  1021,  16  L.R.A.  769; 
39  Pac.  1045,  49  A.  8.  R.  233,  28  People  v.  Board  of  County  Canvassers, 
L.R.A.  683.  129  N.  Y.  395,  29  N.  E.  327, 14  L.R.A. 

17.  Williams  v.  Stein,  38  Ind.  89,  624. 

10  Am.  Rep.  97.    See  also  infra,  par.       1.  State  v.  Saxon,  30  Fla.  668,  12 
68.  So.  218,  32  A.  S.  R.  46,  18  L.R.A, 

18.  State  V.  Saxon,  30  Fla.  668,  12  721;  State  v.  Phillips,  63  Tex.  390,  51 
So.  218,  32  A.  8.  R.  46, 18  L.R.A.  721.  Am.  Rep.  646. 

19.  State  V.  Saxon,  30  Fla.  668,  12  2.  State  v.  Phillips,  63  Tex.  390,  51 
So.  218,  32  A.  S.  R.  46, 18  L.R.A.  721 ;  Am.  Rep.  646. 

SUte  V.  Black,  54  N.  J.  L.  446,  24 
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tain  letters,  as  for  example  the  designation  "0.  E.,"  upon  a  ballot 
would  be  a  device  within  the  prohibition  of  the  law,  since  such  an 
inscription  ser\'es  as  fully  to  destroy  the  secrecy  of  the  ballot  as 
if  a  symbol  or  picture  were  imprinted  thereon.'  But  marks  on  bal- 
lots accidentally  caused  in  printing  will  not  necessarily  make  them 
invalid.*  Nor  will  the  use  through  an  honest  mistake  of  colored 
ballots,  in  place  of  white  as  required  by  law,  invalidate  the  election, 
where  the  election  was  regular  and  all  the  voters  of  the  district  with- 
out distinction  of  party  used  the  colored  ballots,  for  under  these 
circumstances  there  would  be  no  violation  of  the  secrecy  of  the  ballot.' 
Anything  written  or  printed  on  the  outside  of  a  ballot  to  make  the 
voting  of  it  possible  or  practicable,  and  not  placed  there  for  the  pur- 
pose of  making  it  known  for  whom  the  elector  votes,  and  not  neces- 
sarily or  commonly  used  for  such  purpose,  as  for  example  the  word 
"judiciary"  when  the  ballots  for  judicial  officers  are  deposited  in  a 
separate  box,  does  not  amount  to  an  unconstitutional  violation  of  the 
secrecy  of  the  ballot  or  a  violation  of  a  statute  making  it  an  offense  to 
put  any  mark  or  device  on  the  back  of  a  ballot.'  However,  a  distinc- 
tion has  been  indicated  between  distinguishing  marks  apparent  upon 
the  outside  and  those  only  appearing  upon  the  inside  of  a  ballot.  The 
former  violate  the  secrecy  of  the  ballot  by  giving  an  opportunity  to 
observers  to  ascertain  the  ballot  used  and  deposited  by  the  voter, 
while  the  latter  are  apparent  only  to  the  voter  himself.  Both  are, 
however,  ordinarily  prohibited.'  Unless  a  statute  expressly  prohibits 
the  use  of  devices  or  emblems  upon  the  ballot,  their  use  will  not 
necessarily  invalidate  an  election.' 

67.  Validity  of  Requirement  for  Numbering  Ballots. — ^What  by 
some  courts  is  considered  a  reversal  of  the  policy  in  the  interest  of 
the  secrecy  of  the  ballot,  appears  in  certain  acts  requiring  that  each 
ballot  given  an  elector  shall  have  placed  upon  it  the  figures  corre- 
.sponding  with  the  number  given  the  elector's  name  on  the  poll  list 
Such  statutes  have  been  held  valid  in  some  jurisdictions  upon  the 
reasoning  that  a  requirement  of  a  vote  by  bedlot  does  not  imply 
absolute  secrecy,  and  that  the  purpose  of  tfie  law  is  effected  if  the 
voter  is  permitted  to  cast  his  vote  in  secret.  What  shall  be  done 
with  the  ballot  after  it  is  cast  is  left  to  legislative  discretion;  and 
so  where  the  ballots  are  in  the  hands  of  sworn  officials  from  the  cast- 
ing to  the  counting,  an  act  requiring  numbering  has  been  held  to 

8.  Baxter  v.^Uis,  111  N.  C.  124, 15  note,  25  L.R.A.  486. 
S.  E.  938, 17  L.R.A.  382.  6.  State  v.  Barden,  77  Wis.  601,  46 

4.  State  V.  Walsh,  62  Conn.  260,  25   N.  W.  899,  10  L.R.A.  155. 

Atl.  1,  17  L.R.A.  364.  7.  Baxter  v.  Ellis,  111  N.  C.  124, 

Note:  49  A.  S.  R.  248.  15  S.  E.  938,  17  L.R.A.  382. 

5.  People  V.  Kilduff,  15  111.  492,  60       Note:  51  Am.  Rep.  648. 

Am.  Dec.  769;  Boyd  v.  MUls,  53  Kan.  8.  Erwin  v.  Benton,  120  Ky  536, 
694,  37  Pac.  16,  42  A.  S.  R.  306  and   87  S.  W.  291,  9  Ann.  Cas.  264. 
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be  not  violative  of  the  secrecy  contemplated  by  the  constitution.* 
However,  the  weight  of  authority  is  to  the  effect  that  such  acts  are 
uncoQstitutional,  as  being  in  palpable  conflict  not  only  with  the  spirit 
but  with  the  substance  of  a  constitutional  requirement  that  the  vot- 
ing shall  be  by  ballot;**  and  especially  so  where  the  constitution 
expressly  states  that  the  ballots  shall  be  secret.** 

Ballott  Prescribed  by  Legislature 

68.  Official  Ballot;  Australian  Ballot  Acts. — Under  the  general 
power  of  the  legislature  to  define  and  prescribe  what  shall  constitute 
a  lawful  ballot,  it  is  clear  that  it  has  the  right  to  require  the  use  of 
a  so-called  official  ballot  which  the  voter  is  required  to  mark  and 
prepare  so  as  to  show  his  choice.**  And  it  may  also  declare  invalid 
a  vote  cast  upon  a  form  of  ballot  not  complying  with  the  require- 
ments of  the  statute.**  The  use  of  the  same  form  of  official  ballot 
is  sometimes  required  for  all  elections  in  all  parts  of  the  state ;  ** 
but  in  the  absence  of  constitutional  prohibition  it  is  permissible  for 
the  legislature  to  prescribe  a  different  form  of  ballot  for  communi- 
ties of  different  size  and  density  of  population.*"^  The  form  usually 
adopted  for  the  official  ballot  is  modeled  on  what  is  known  as  the 
Australian  ballot  system.  Although  there  is  considerable  dissimi- 
larity in  the  enactments  of  the  different  states,  the  cardinal  features 
of  the  systems  as  everywhere  adopted  are  two:  first,  an  arrangement 
for  polling  by  which  compulsory  secrecy  of  voting  is  secured,  and 
second,  an  official  ballot  containing  the  names  of  all  candidates,  printed 

9.  Ex  parte  Owens,  148  Ala.  402,       See  also  infra,  par.  68. 

42  So.  676,  121  A.  S.  R.  67,  8  L.R.A.  12.  State  v.  McElroy,  44  La.  Ann. 

(N.S.)  888.  796,  11  So.  133,  32  A.  S.  R.  355,  16 

10.  Williams  t.  Stein,  38  Ind.  89,  L.R.A.  278;  Cole  v.  Tucker,  164  Mass. 
10  Am.  Rep.  97.  486,  41  N.   E.  681,  29  L.R.A.  668; 

Notes:  8  L.R.A.(N.S.)  888  et  seq.;  Detroit  v.  Rush,  82  Mich.  532,  46  N. 

6  Ann.  Cas.  969.  W.  951,  10  L.R.A.  171;  State  v.  And- 

11.  McGrane  v.  Nez  Perc6  County,  erson,  100  Wis.  523,  76  N.  W.  482, 
18  Idaho  714, 112  Pae.  312,  Ann.  Cas.  42  L.RA..  239;  Slayraaker  v.  Phillips, 
1912A  165,  32  L.R.A. (N.S.)  730.  5  Wyo.  453,  40  Pae.  971,  42  Pac.  1049, 

Note:  8  L.R.A.(N.S.)  889.  47  L.R.A.  842. 

Under  the  Australian  ballot  system  Notes:  13  L.R.A.  761;  4  Ann.  Cas. 
ballots  are  numbered  on  a  detachable  144. 

strip  to  correspond  with  the  numbers  13.  Talcott  t.  Philbrick,  59  Conn, 
on  the  stub  book  from  which  the  bal-  472,  20  Atl.  436, 10  L.R.A.  150;  State 
lots  are  removed.  This  detachable  v.  Sadler,  25  Nev.  131,  58  Pac.  284, 
strip  i8*removed  by  the  election  officers  59  Pac.  546,  63  f>ao.  128,  83  A.  S.  R. 
just  before  the  ballot  is  deposited  in   573. 

the  ballot  box.     This  method  serves       14.  State  v.  Sadler,  25  Nev.  131,  58 
the  initial  and  chief  advantage  of  num-   Pac.  284,  59  Pac.  546,  63  Pac.  128, 
bering  the  ballots  and  preserves  the   83  A.  S.  R.  573. 
purpose  of  secrecv.    See  4  Ann.  Cas.       15.  Cole  v.  Tucker,  164  Mass.  486, 
144,  note;  6  Ann.  Cas.  970,  note.  41  N.  E.  681,  29  L.R.A.-668. 

1051 


Digitized  by 


Google 


i  60  ELECTIONS  0  B.  C.  L. 

and  distributed  ander  state  or  municipal  authority.**  The  so-called 
Australian  ballot  acts  in  the  various  forms  in  which  they  have  been 
enacted  in  many  of  the  states  have  been  generally  sustained  by  the 
courts.  While  it  has  been  stated  that  the  requirement  of  the  use  of 
an  official  ballot  is  a  questionable  exercise  of  legislative  power,  and 
that  every  doubt  must  be  resolved  in  favor  of  the  elector,*'  it  is  obvi- 
ous that  some  interference  with  freedom  of,  action  is  permissible  and 
necessarily  incident  to  the  power  to  regulate.*'  In  measuring  cases 
of  mere  inconvenience,  the  existence  of  a  salutary  purpose  and  the 
likelihood  of  the  provision  tending  to  accomplish  that  purpose  must 
weigh  greatly  in  determining  the  reasonableness  of  the  statutory 
regulation.** 

69.  Recognition  of  Parties  on  Official  Ballot. — ^While  state  and 
federal  constitutions  do  not  recognize  political  parties,**  legislatures 
have,  however,  very  generally  recognized  the  existence  of  political 
parties  in  the  establishment  of  a  form  of  official  ballot.*  The  word 
"party"  is  ordinarily  construed  to  mean  a  number  of  persons  united 
in  opinion  and  organized  in  the  manner  usual  to  the  then  existing 
political  parties.  As  the  acts  of  an  organized  political  party  with 
respect  to  the  selection  of  candidates  for  public  office  must  be  regarded 
as  the  acts  of  the  electors  constituting  isuch  organization,  it  is  not 
possible  for  members  of  the  organization,  apart  from  party  action, 
to  nominate  other  candidates  for  office  than  those  officially  named; 
and  so  an  organized  political  party  cannot  have  at  the  same  time 
on  the  official  ballot  more  than  one  candidate  for  the  same  office.* 
The  recognition  of  political  parties  in  the  preparation  of  an  official 
ballot  is  necessary  in  providing  for  the  printing  and  distributing  at 
public  expense  of  a  certain  number  of  ballots  for  each  party,  or  under 
what  is  probably  the  more  modern  and  better  method,  in  providing 
for  a  blanket  ballot  upon  which  shall  appear  the  names  of  the  sev- 
eral political  parties  and  their  candidates.  It  is  manifest  in  con- 
sideration of  the  number  of  ballots  and  their  size,  that  there  must 
be  some  reasonable  limit  to  the  number  of  parties  recognized.*  And 
so  it  has  been  decided  that  the  legislature  may  within  proper  limits 
establish  a  minimum  of  political  significance  which  a  party  must 

16.  Allen   v.   Glynn,  17  Colo.   338,   233,  140  A.  S.  R.  925. 

29  Pac.  670,  31  A.  S.  R.  304, 15  L.R.A.  1.  Fields  v.  Osborne,  60  Conn.  544, 

743;  State  v.  Black,  54  N.  J.  L.  446,  21  Atl.  1070,  12  L.R.A.  551. 

24  Atl.  489,  1021,  16  L.R.A.  769.  2.  State  v.  Metcalf,  18  S,  D.  393, 

Note:  49  A.  S.  R.  240.  100  N.  W.  923,  67  L.R.A.  331.     See 

17.  Note:  4  Ann.  Cas.  144.  Fields  v.  Osborne,  60  Conn. '544,  21 

18.  State  V.  Anderson,  100  Wis.  523,  Atl.  1070,  12  L.R.A.  551. 

76  N.  W.  482,  42  L.R.A.  239.  3.  Ransom  v.  Black,  54  N.  J.  L.  446, 

19.  Ransom  v.  Black,  54  N.  J.  L.  24  Atl.  489, 1021, 16  L.R.A.  769 ;  State 
446,  24  Atl.  489,  1021,  16  L.R.A,  769.  v.  Anderson,  100  Wis.  523,  76  N.  W, 

20.  State    v.    Superior    Court    for  482,  42  L.R.A.  239. 
King  County,  60  Wash.  370,  111  Pac. 
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exceed  in  order  to  entitle  it  to  recognition  in  the  preparation  of  the 
official  ballot.*  The  basis  of  the  limitation  is  usually  a  certain  per- 
centage of  the  votes  cast  in  the  party  or  generally  at  the  last  elec- 
tion ;  \  although  sometimes  it  is  made  to  depend  on  a  certain  per- 
centage of  the  vote  of  a  preceding  general  election  to  be  cast  at  a 
primary  election  preceding  the  next  general  election.  Regulations 
of  this  character,  while  in  many  instances  opposed  as  a  very  doubtful 
exercise  of  legislative  power,  have,  however,  been  generally  upheld.* 
In  determining  the  number  of  votes  polled  by  a  party  at  an  elec- 
tion where  all  the  candidates  nominated  by  one  party  were  also  nom- 
inated by  another  party,  it  has  been  held  that  the  officer  charged 
with  the  duty  of  arranging  and  printing  the  official  ballot  may  resort 
to  any  rule  or  method  which  he  deems  to  be  fair  and  practicable, — 
as,  for  example,  to  take  the  vote  at  the  general  election  next  pre- 
ceding the  nomination  of  the  duplicate  ticket — and  his  decision  will 
not  be  disturbed  unless  he  acta  fraudulently  or  unfairly  or  upon  a 
basis  that  is  clearly  improper  and  prejudicial.'  In  preparing  a  blanket 
ballot  the  arrangement  of  the  party  names  must  be  provided  for, 
as  first  place  is  a  matter  of  some  advantage.  Usually  the  order  is 
determined  by  the  number  of  votes  cast  at  the  last  election,  the  party 
polling  the  highest  vote  being  entitled  to  first  place.  This  would 
seem  to  be  a  reasonable  and  proper  rule.' 

70.  Right  to  Have  Independent  Party  Name  on  Ballot  and  to  Write 
in  Names  of  Candidates. — It  is  manifest  where  a  separate  ballot  is 
prepared  for  each  party  that  a  limitation  upon  the  number  of  par- 
ties is  likely  to  leave  certain  electors  without  any  printed  ballot  of 
which  they  approve.  This  possibility  has  been  urged  as  a  ground 
fop  holding  it  an  unconstitutional  infringement  of  the  right  of  suf- 
frage; but  in  answer  to  this  objection  it  has  been  held  that  such 
voters  may  take  any  of  the  party  ballots  and  strike  out  all  the  names 
thereon,  and  write  in  the  names  of  the  candidates  of  their  choice, 
and  that  the  mere  fact  that  the  title  still  remains  upon  the  ballot 
is  immaterial.'    For  a  like  reason  it  is  customary  to  provide  for  the 

4.  De  Walt  v.  Bartley,  146  Pa.  St.  24  Atl.  185,  28  A.  8.  R.  814, 15  L.R.A. 

529,  24  Atl.  185,  28  A.  S.  R.  814,  15  771. 

L.R.A.  771;   State  v.  Anderson,  100  „*•  State  v.  Phelps,  144  Wis.  1,  128 

Wis.  523,  76  N.  W.  482,  42  L.R.A.  N.  W.  1041,  35  LJl.A.(N.S.)  353  and 


24  AU.  m  10^.  16  L^R-A^769;  Hop-  n.V  788742  LrR.!!  2l57Hopre^  V! 

par  y  Bntt,  203  NY  144,  96  N  E.  Britt,  203  N.  Y.  144,  96  N.  E    371, 

371,  Ann.  Cas.  1913B  172,  37  L.R.A.  Ann.  Cas.  1913B  172,  37  L.RJ^.(N.S.) 

(N.S.)  825;  State  v.  Poston,  58  Ohio  825 

St.  620,  51  N.  E.  150,  42  L.R.A.  237;       9.  Ransom  v.  Black,  54  N.  J.  L.  446, 

De  Widt  V.  Bartley,  146  Pa.  St.  529,  24  Atl.  489,  1021,  16  L.R.A.  769. 
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addition  of  party  names  to  the  ballot,  or  the  printing  in  of  the  names 
of  other  candidates  than  those  named  by  recognized  existing  parties.** 
Another  rule  followed  is  to  lekve  blank  spaces  upon  the  ballot  so  that 
a  voter  who  may  not  be  satisfied  with  any  of  the  candidates  whose 
names  appear  printed  thereon  may  "write  in  the  names  of  his  fchoice. 
This  rule  is  generally  adopted  in  statutes  providing  for  an  official 
ballot;  **  and  unless  such  statutes  are  so  explicit  as  to  prevent  it  they 
will  be  so  construed  by  the  courts.'*  It  is  manifest  that  a  failure  to 
afford  this  right  is  a  serious  interference  with  the  freedom  of  the 
exercise  of  the  right  of  franchise,  and  while  the  legislature  may  limit 
the  number  of  names  to  be  printed  upon  the  o£ficial  ballot  to  those 
regularly  nominated  or  running  as  independents,  the  voter  must  be 
left  free  to  vote  for  candidates  of  his  own  choice,"  by  giving  him 
the  nieans  and  a  reasonable  opportunity  to  write  in  or  insert  the 
names  of  such  candidates.'*  It  has  been  held,  however,  that  the  voter 
may  be  forbidden  to  write  in  the  name  of  a  candidate  of  his  choice ; 
and  a  declaration  that  "no  elector  shall  place  any  mark  upon  his 
ballot  by  which  it  may  afterward  be  identified  as  the  one  voted  by 
him,"  has  been  considered  equivalent  to  such  a  prohibition.'*  While 
it  has  been  urged  that  the  difficulty  of  writing  in  a  candidate's  name 
on  the  ballot,  in  view  of  the  brief  time  allowed,  and  the  impractica- 
bility of  concerted  action  as  to  any  such  candidate,  render  this  fea- 
ture of  little  if  any  practical  importance,'*  this  has,  however,  been 
held  to  be  merely  an  argument  ab  inconveniente,  and  the  court  can- 
not say  as  a  matter  of  law  that  it  would  be  practically  impossible 
to  insert  the  name  by  writing.  In  inserting  the  name  of  a  candidate 
in  the  blank  space  provided  for  that  purpose  it  is  necessary,  in  order 
to  preserve  uniformity  and  to  comply  with  requirements  forbidding 
distinguishing  marks,  to  observe  closely  the  statutory  directions  gov- 

10.  State  v.  Black,  54  N.  J.  L.  So.  383,  22  L.R.A.  124;  Jackson  v. 
446,  24  Atl.  489, 1021, 16  L.R.A.  769;  State,  102  Miss.  663,  59  So.  873,  Ann. 
Hopper  V.  Britt,  203  N.  Y.  144,  96  Cas.  1915A  1213;  State  v.  Apderson, 
N.  E.  371,  Ann.  Cas.-  1913B  172,  37  100  Wis.  523,  76  N.  W.  482,  42  LJI.A. 
L.R.A.(N.S.)    825;    State   v.    Poston,  239. 

58  Ohio  St.  620,  51  N.  E.  150,  42  Notes:  91  A.  S.  R.  682  et  seq.;  4 
L.R.A.  237.  Ann.  Cas.  145. 

11.  State  V.  Dillon,  32  Fla.  545,  14  14.  Cole  v.  Tucker,  164  Mass.  486, 
So.  383,  22  L.R.A.  124;  Cole  v.  Tuck-  41  N.  E.  681,  29  L.R.A.  668. 

er,  164  Mass.  486,  41  N.  E.  681,  29  15.  Chamberlain  v.  Wood,  15  S.  D. 

L.R.A.  668;  Bowers  v.  Smith,  111  Mo.  216,  88  N.  W.  109,  91  A.  S.  R.  674, 

45,  20  S.  W.  101,  33  A.  S.  R.  491,  16  56  L.R.A.  187. 

L.R.A.  754;  People  v.  Shaw,  133  N.  Note:  4  Ann.  Cas.  145. 

Y.  493,  31  N.  E.  512,  16  L.R.A.  606.  16.  John.'son  v.  Grand  Forks  County, 

Note:  91  A.  S.  R.  682  et  seq.  16  N.  D.  3G3,  113  N.  W.  1071,  125  A. 

12.  Jackson  v  State,  102  Miss.  663,  S.  R.  662;  De  Walt  v.  Bartley,  146  Pa. 

59  So.  873,  Ann.  Cas.  1915A  1213.         St.  529,  24  Atl.  185,  28  A.  S.  R.  814, 
Note :  12  Ann.  Cas.  75.  15  L.R.A.  771. 

13.  State  V.  Dillon,  32  Fla.  545,  14 
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eming  this  manner  of  voting.  And  it  has  been  held  that  a  statu- 
tory provision  for  "inserting"  in  the  blank  spauM  of  an  official  ballot 
any  name  not  already  on  the  ballot  does  not  require  that  the  name 
be  written  in  but  permits  also  the  use  of  a  sticker,!^  since  where  the 
manner  of  inserting  is  not  prescribed,  it  may  be  done  in  any  appro- 
priate way,  such  as  by  writing,  stamping  with  metallic  or  rubber 
stamp,  or  a  sticker.'*  But  when  a  sticker  is  used  it  must  comply 
in  form  with  the  statute,  it  can  contain  no  more  than  the  name  of 
the  candidate,  must  be  placed  on  the  proper  blank  space  on  the  ballot 
and  must  not  interfere  with  or  obliterate  anything  else  printed  there- 
on." Where  the  name  is  written  in  it  should  be  written  in  the  blank 
space,  and  it  is  not  proper  to  erase  the  printed  name  of  a  candidate 
and  write  in  such  space.'* 

71.  Right  of  Candidate  to  Place  on  Ballot — The  right  of  a  candi- 
date to  have  his  name  placed  on  an  official  ballot  may  be  deter- 
mined by  the  court  in  a  proceeding  by  mandamus.*  But  the  eUgi- 
bility  of  a  person  to  offer  himself  as  a  candidate  for  office  does  not 
prohibit  the  legislature  from  imposing  fair  and  reasonable  restric- 
tions upon  him  in  sohciting  the  support  of  the  voters.  And  so  a 
statute  which  prohibits  a  candidate  who  has  sought  a  nomination  from 
a  political  party  at  a  primary  election  and  has  been  unsuccessful, 
from  having  his  name  printed  on  the  official  ballot  as  an  independ- 
ent candidate  for  the  same  office  is  held  a  reasonable  regulation,  it 
being  considered  proper  that  any  candidate  who'  seeks  the  assistance 
of  the  primary  election  law  to  aid  him  in  securing  party  support 
should  be  kept  by  the  obligations  of  good  faith  and  Uie  dictates 
of  fair  play  from  running  against  his  successful  opponent  at  the 
election.  Moreover,  the  blank  apace  provided  on  the  official  ballot 
where  the  voters  may  write  the  name  of  any  qualified  citizen  if  they 
wish  to  vote  for  him  protects  his  eligibility,  although  it  may  be  more 
advantageous  to  him  to  have  his  name  printed  on  the  ballot'  It 
has  been  held  to  be  a  reasonable  legislative  condition  upon  the  right 
to  have  his  name  plsused  on  the  ballot  that  the  candidate  shall  have 
received  a  sufficient  number  of  votes  for  such  place  at  the  preced- 
ing primary  to  indicate  fairly  that  he  is  such  party's  nominee,  and 

17.  De  Walt  ▼.  Bartley,  146  Pa.  St  20.  State  t.  MoElroy,  44  La.  Ann. 
529,  24  Atl.  185,  28  A.  S.  B.  814,  15  796,  11  So.  133,  32  A.  S.  B.  355,  16 
L.BA.  77L  LJI.A.  278. 

18.  Election  of  Little  Beaver  Twp.  1.  State  t.  Metealf,  IS  8.  D.  393, 
School  Directore,  165  Pa.  St  233,  30  100  N.  W.  923,  67  L.BA.  331;  State 
Atl.   955,  27  LJI.A.  234.  v.  Superior  Court  for  King  County, 

19.  Fletcher  v.  WaU,  172  111.  426,  60  Wash.  370,  111  Paa.  233,  140  A. 
60  N.  E.  230,  40  L.B.A.  617;  Little  S.  B.  925. 

Beaver  Twp.  School  Directors'  Elec-  2.  State  ▼.  Moore,  87  Minn.  308,  92 
ti<Hi,  166  Pa.  St  233,  30  Atl.  055,  27  N.  W.  4,  94  A.  S.  B.  702  and  note,  69 
L.BJL  234.  L.EA.447. 
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that  the  party  has  a  reasonably  signilicant  membership  as  indicated 
by  the  vote  at  the  primary.*  In  the  case  of  a  nonpartisan  ballot  it 
has  been  considered  reasonable  to  limit  the  names  of  the  candidates 
for  an  office  on  an  official  ballot  to  the  two  who  polled  the  highest 
vote  at  a  primary  election,  and  also  to  limit  the  names  to  one  when 
the  candidate  receives  more  than  one-half  of  the  votes  polled  for 
the  office  at  the  primary.*  Where  a  candidate  regularly  nominated 
has  withdrawn  and  another  candidate  is  named  in  his  place,  the 
latter  should  be  given  the  same  place  upon  the  ballot  that  the  prior 
nominee  would  have  been  entitled  to.' 

72.  Number  of  Times  Candidate's  Name  May  Appear  on  Ballot. — 
On  the  question  as  to  the  right  of  a  candidate  to  have  his  name 
appear  more  than  once  on  the  official  ballot,  the  rule  is  that  there  is 
nothing  inherently  illegal  in  its  appearing  in  more  than  one  column, 
and  unless  forbidden  by  statute,  it  seems  that  his  name  may  appear 
as  many  times  as  he  has  been  nominated.*  In  many  instances, 
however,  statutory  prohibitions  have  been  adopted  against  the  ap- 
pearance of  his  name  more  than  once.'  It  is  unquestionable  that 
such  prohibitions  have  a  very  material  effect  both  upon  the  chances 
of  a  candidate  for  election  and  upon  the  effort  required  of  each 
voter  in  marking  his  ballot;  and  this  is  particularly  true  when  the 
ballot  is  so  designed  that  a  single  mark  placed  in  a  square  or  circle 
after  the  party  title  is  sufficient  to  vote  for  every  candidate  whose 
name  appears  in  the  party  column.  But  notwithstanding  these 
objections,  if  such  they  are,  regulations  of  this  character  are  gen- 
erally upheld.*  It  is  declared  that  a  candidate  does  not  possess  any 
constitutional  or  inalienable  right  to  have  his  name  appear  more 
than  onc§  upon  the  official  ballot  containing  the  tickets  of  two  or 
more  political  parties.  The  law  gives  every  candidate  the  right 
to  have  his  name  appear  upon  the  ticket  once,  and  primarily  it 
belongs  in  the  column  of  that  party  with  which  he  is  openly  affili- 
ated.*   However,  there  is  authority  to  the  effect  that  a  law  prohibit- 

8.  State  V.  Phelps,  144  Wis.  1,  128  390,  U3  N.  W.  6,  119  A.  S.  R.  681, 

N.  W.  1041,  35  L.R.A.-(N,S.)  353.  12  Ann.  Cas.  473;  State  v.  Porter,  13 

4.  Winston  v.  Moore,  244  Pa.  St.  N.  D.  406,  100  N.  W,  1080,  3  Ann. 
447,  91  Atl.  520,  Ann.  Cas.  1915C  Cas.  794  and  note,  67  L.R.A.  473; 
498,  L.R.A.  1915A  1190  and  note.  State  v.  Bode,  55  Ohio  St.  224,  45  N. 

5.  State  V.  Burdick,  6  Wyo.  448,  46  E.  195,  60  A.  S.  R.  696  and  note,  34 
Pac.  854,  34  L.R.A.  845.  L.R.A.  498;  State  v.  Superior  Court, 

6.  Tisher  v.  Dudley,  74  Md.  242,  22  60  Wash.  370,  lU  Pac.  233,  140  A. 
Atl.  2,  12  L.R.A.  586.  S.  R.  925;  State  v.  Anderson,  100  Wis. 

Note:  3  Ann.  Cas.  796.  523,  76  N.  W.  482,  42  Ul.A.  239. 

7.  State  V.  Burdick,  6  Wyo.  448,  46  Notes:  37  L.R.A.(K.S.)  825  et  seq.: 
Pac.  854,  34  L.R.A.  845.  Ann.  Cas.  1913B  177  et  aeq. 

8.  Todd  ▼.  Board  of  Election  Com'rs,  9.  Todd  v.  Election  Com'rs,  104 
104  Mich.  474,  62  N.  W.  564,  64  N.  Mich.  474,  62  N.  W.  664,  64  N.  W. 
W.    496,   29   L.R.A.   330;    Helme   v.  496,  29  L.RA.  330. 

Board  of  Election  Com'rs,  149  Mich. 
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ing  the  printing  of  the  name  of  a  candidate  for  office  in  more  than 
one  party  column  on  an  official  ballot  is  in  violation  of  constitutional 
provisions  forbidding  all  unnecessary  discrimination  against  a  voter 
as  to  the  manner  of  casting  his  vote.^"  Provisions  of  this  character 
are  generally  intended  to  prevent  fusion  between  political  parties 
or  to  rob  fusion  of  its  advantage  if  consummated;  but  it  has  been 
held  that  there  is  nothing  in  fusion  contrary  to  proper  principles 
of  government,  and  that  an  effort  to  obviate  its  legitimate  purpose 
is  an  unreasonable  exercise  of  authority.**  Where  a  statute  provides 
that  the  names  of  candidates  are  to  be  arranged  on  the  ballot  in 
alphabetical  order  under  the  designation  of  the  several  offices,  it  has 
been  generally  held  even  without  a  direct  prohibition  to  that  effect 
that  the  names  of  the  candidates  should  appear  but  once.** 

73.  Validity  of  Party  Square. — ^The  straight  party  vote  referred 
to  in  the  preceding  paragraph  has  become  a  feature  of  the  Australian 
ballot  law  that  has  been  very  generally  adopted.  Some  question  has 
been  raised  as  to  its  constitutionality  on  the  ground  that  it  interferes 
with  the  freedom  and  equality  of  elections.  Tried  by  the  only  true 
test,  that  is,  the  constitutional  freedom  of  the  elector  to  deposit  his 
vote  as  the  expression  of  his  own  unfettered  will  guided  by  his  own 
conscience,  it  cannot  reasonably  be  said  that  because  one  voter  may 
more  quickly  prepare  his  ballot  than  another,  the  election  is  not  free 
to  both  alike.  Each  votes  as  freely  as  the  other,  but  in  doing  so  the 
one  wjio,  in  a  spirit  of  independence  and  in  the  exercise  of  his  abso- 
lute right  to  be  independent,  makes  up  his  own  ballot  by  making  a 
mark  after  the  name  of  each  candidate,  must  and  does  consume  more 
time  than  the  other.  This,  however,  is  no  interference  with  his  free- 
dom as  an  elector,  nor  does  it  violate  the  requirement  that  elections 
shall  be  equal.**  It  is  also  permissible  for  the  legislature  to  provide 
for  the  indorsement  of  constitutional  amendments  by  political  par- 
ties, and  to  have  a  vote  in  the  square  of  such  party  counted  for  the 
amendment,  notwithstanding  a  constitutional  requirement  that  when 
more  than  one  amendment  is  submitted  at  the  same  election,  they 
shall  be  so  submitted  as  to  enable  the  electors  to  vote  on  each  amend- 
ment separately.  The  voter  is  permitted  either  to  vote  a  straight  party 
ticket  or  to  make  such  exceptions  as  he  desires,  either  as  to  the 
individual  candidates  or  as  to  any  proposed  constitutional  amendment 
by  marking  each  separately.**  A  different  view  has,  however,  been 
taken  by  other  authority,  and  so  it  has  been  held  that  a  law  is  uncon- 

10.  Hopper  v.  Britt,  203  N.  T.  144,  «  13.  Oughton  ▼.  Black,  212  Pa.  St. 
96  N.  E.  371,  Ann.  Cas.  1913B  172  1,  61  AU.  346,  4  Ann,  Cas.  141  and 
and  note,  37  L.R.A.(N.S.)  825.  note. 

Note:  Ann.  Cas.  1915C  505.  14.  State  v.  Winnctt,  78  Neb.  379, 

11.  Murphy  v.  Cnrry,  137  Col.  479,  110  N.  W.  1113,  15  Ann.  Cas.  781,  10 
70  Pae.  461,  59  L.R.A.  97.  L.R.A.{N.S.)  149. 

12.  Note:  3  Ann.  Caa.  796. 
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stitutional  and  void  as  discriminating  against  dasses  of  voters,  where 
a  provision  is  made  for  marking  in  a  party  square  and  declaring  that 
the  ballot  shall  not  be  counted  if  stamped  or  marked  in  any  other 
place.  It  is  said  that  such  a  provision  subjects  certain  classes  of  voters 
to  partial  disfranchisement  or  to  more  burdensome  conditions  than 
others  in  casting  their  votes,  where  some  of  the  parties  might  be  unable 
under  the  law  to  nominate  both  local  and  state  candidates,  and  the 
marking  of  the  party  name  in  such  a  case  would  limit  the  vote  to 
the  partial  list  of  officers  which  the  party  had  nominated.^* 

74.  Non-partisan  Ballot. — The  recognition  of  political  partieB 
under  the  Australian  form  of  ballot,  while  undoubtedly  advantageous 
from  some  aspects,  has  resulted  in  an  over  emphasis  of  parties  as  dis- 
tinguished from  the  character  of  candidates.  The  recognition  of  thia 
evil  in  the  form  of  ballot  in  general  use  has  led  to  the  adoption  of 
what  is  known  as  a  non-partisan  ballot  for  judicial  and  in  some  cases 
purely  local  officers.  It  is  ordinarily  separate  from  the  ballot  used 
in  party  voting  and  must  be  voted  separately,  and  the  names  of  the 
candidates  are  arranged  under  the  title  of  the  several  offices,  without 
any  party  appellation.  The  validity  of  these  ballots  has  been  upheld, 
one  objection  to  them  being  based  upon  the  fact  that  they  destroy 
the  uniformity  of  elections;  but  it  has  been  pointed  out  that  this 
requirement  does  not  prevent  the  legislature  from  making  reason- 
able classifications,  and  that  the  character  of  the  judicial  position, 
where  thtit  is  the  position  to  be  filled,  is  such  that  it  may  pr9perly 
be  distinguished  from  executive  and  legislative  positions  which  stand 
more  peculiarly  for  party  policies,  in  the  method  adopted  for  ballot- 
ing for  candidates  therefor.**  It  has  been  held  that  a  statute  pro- 
viding for  the  election  of  judges  by  a  non-partisan  ballot  does  not 
infringe  a  constitutional  guaranty  of  "free  and  equal"  elections,  the 
court  observing  that  the  criteria  of  freedom  and  equality,  not  being 
prescribed  by  the  constitution,  rest  primarily  in  the  legislative  discre- 
tion. It  is  also  held  that  there  is  no  constitutional  objection  to  dis- 
pensing with  party  nominations  and  that  the  restriction  of  a  statute 
of  the  kind  under  consideration  to  the  election  of  judges  is  based  on  a 
sound  classification  and  does  not  violate  a  prohibition  against  special 
legislation.*' 

Mitcellaneouu  Provisioru  at  to  Ballot 

75.  Minority  Representation  and  Cumulative  Voting. — ^A  qnestion 
has  arisen  in  cases  where  the  leg^lature  has  undertaken  to  restrict 

15.  Eaton  t.  Brown,  96  Cal.  371,  31  and  note,  44  L3.A.(N.S.)  712  and 
Pm.  250,  31  A.  S.  B.  225,  17  L.B.A.  note;  Winston  v.  Moore,  244  Pa.  St. 
687.  447,  91  Atl.  520,  Ann.  Cas.  1915C  498, 

16.  State  V.  MiUer,  87  Ohio  St.  12,  L.E.A.  1915A  1190. 

99  N.  E.  1078,  Ann.  Cas.  1913E  761       17.  State  T.  Miller,  87  CAm  St  12, 
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an  election  to  voting  for  a  less  number  of  candidates  than  there  are 
offices  to  be  filled.  The  purpose  intended  to  be  accomplished  is  to 
assure  what  is  known  as  minority  representation.  This  principle  is 
recognized  in  certain  state  constitutions,  particularly  with  respect  to 
the  judiciary,  and  where  this  is  the  case  the  courts  have  upheld  such 
limitations  established  by  statute.  In  considering  the  validity  of 
such  a  provision  the  greatest  weight  is  placed  on  the  interpretation 
of  such  clauses  as,  "shall  be  entitled  to  vote  at  all  elections,"  but  it 
has  been  held  that  the  scope  of  this  clause  would  be  enlarged,  if 
otherwise  interpreted,  by  practically  adding  an  additional  provision 
to  the  eflFect  that  the  voter  should  be  permitted  to  vote  for  every 
candidate  of  a  group  of  candidates  for  the  same  office.*'  Where, 
however,  the  constitution  does  not  recognize  the  principle  of  minority 
representation  the  courts  have  held  that  the  provision  that  all  elec- 
tions shall  be  by  ballot  and  that  each  elector  shall  be  entitled  to  vote 
at  all  elections,  undoubtedly  carries  the  right  to  vote  for  each  officer 
whose  election  is  submitted  to  the  electors  as  well  as  on  each  question 
that  is  submitted."  The  necessity  of  permitting  the  elector  to  vote 
for  all  the  officers  to  be  elected  is  sometimes  made  more  clear  by  a 
constitutional  provision  that  every  qualified  voter  shall  be  entitled 
to  vote  for  all  officers  that  now  are  or  hereafter  may  be  elective  by 
the  people.  Under  such  a  provision  it  has  been  held  incompetent 
for  the  legislature  to  split  up  a  county,  fixed  as  an  assembly  district 
by  the  constitution,  into  several  districts  and  restrict  the  electors  in 
each  to  voting  for  the  member  from  their  own  district.**  Cumula- 
tive voting,  by  which  an  elector  entitled  to  vote  for  several  candidates 
for  the  same  office  may  cast  more  than  one  vote  for  the  same  candi- 
date, distributing  among  the  candidates  as  he  chooses  a  number  of 
votes  equal  to  the  number  of  persons  to  be  elected,  has  been  held 
to  be  in  violation  of  a  constitutional  provision  guaranteeing  a  rep- 
resentative government  and  that  "adl  votes  shall  be  given  by 
ballot."  » 

76.  Manner  of  Presenting  Referendum  Question  on  Ballot. — Where 
questions  are  referred  to  the  electors,  whether  they  are  amendments 
to  the  constitution  or  questions  of  any  other  nature,  they  must  be 
submitted  separately  so  that  each  may  stand  or  fall  upon  its  own 

99  N.  E.  1078,  Ann.  Cas.  1913E  781,  J.  L.  590,  49  AU.  1013,  88  A.  S.  R. 

44    L.R.A.(N.S.)     712;     Winston    v.  496  and  note}  SUte  v.  Constantine, 

Moore,  244  Pa.  St.  447,  91  AU.  520,  42  Ohio  St  437,  51  Am.  Rep.  833. 
Amu  Cas.  1915C  498  and  note,  L.R.A.       Note:  33  L.Rj^.  141. 
1915A  1190.  20.  McArdle  v.  Jersey  City,  66  N. 

18.  Com.  T.  Reeder,  171  Pa.  St.  505,  J.  L.  590,  49  Atl.  1013,  88  A.  S.  R. 
33  Atl.  67,  33  L.R.A.  141  and  note;  496. 

Chamberlain  v.  Wood,  15  S.  D.  216,  Note:  33  L.R.A.  142. 

88  N.  W.  109,  91  A.  S.  B.  674,  56  1.  Maynard  v.  Board  of  Canvassers, 

L.RA.  187.  84  Mich.  228,  47  N,  W.  756, 11  L.R.A. 

19.  MeAzdle  t.  Jersey  CUy,  66  N.  332. 
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meritB.  Bat  two  questions  cannot  be  treated  together,  to  stand  or 
fall  upon  a  single  vote.  It  needs  no  argument  to  show  the  injustice 
of  such  a  submission.  By  it  several  interests  may  be  combined;  an 
unpopular  measure  may  be  tacked  on  to  one  that  is  popular  and 
carried  through  on  the  strength  of  the  latter.  A  necessary  matter 
may  be  made  to  carry  with  it  some  private  speculation  for  the  benefit 
of  a  few.  Things  odious  and  wrong  in  themselves  may  receive  the 
popular  approval  because  linked  witii  propositions  whose  immediate 
consummation  is  deemed  essential.  It  is  against  the  very  spirit  of 
popular  elections.*  In  view  of  this  conclusion  it  is  frequently  neces- 
sary to  ascertain  in  a  particular  case  whether  a  proposition  is  double 
or  single.  In  the  case  of  amendments  to  the  constitution  it  has  been 
stated  that  whether  an  amendment  is  one  or  many  must  depend  upon 
the  nature  of  the  subject-matter  covered  by  the  amendment.  If  the 
propositions  are  such  that  one  is  in  no  manner  dependent  on  the 
other,  so  that  a  voter  may  intelligently  vote  for  one  and  against 
another,  then  such  amendments  are  many  and  not  each  a  part  of 
an  independent  scheme.  Accordingly  where  an  amendment  deals 
with  the  election  of  different  classes  of  judges  and  also  provides  a 
new  system  of  nominating  them,  it  has  been  held  that  these  are  sep- 
arate propositions.*  For  the  same  reason  it  is  not  permissible  to 
submit  as  a  single  question  a  referendum  as  to  the  issuance  of  bonds 
for  the  construction  of  two  or  more  municipal  improvements  not 
naturally  related  or  connected.*  The  submission  of  a  proposition  in 
the  alternative  form  is  also  ordinarily  prohibited  where  such  propo- 
sition involves  matters  which  should  be  submitted  separately.'  How- 
ever, on  this  point  a  contrary  conclusion  has  been  reached.'  But  where 
the  proposition  presented  is  in  reality  a  single  one  or  the  several 
propositions  are  so  closely  related  as  properly  to  be  independent,  it 
is  clear  that  they  may  be  submitted  as  a  unit.'  Where  doobt  exists 
as  to  whether  a  constitutional  provision  directs  that,  when  several 

2.  Leavenworth  ▼.  Wilson,  69  Kan.  Note:  26  LJt.A.(N.8.)  666  et  aeq. 
74,  76  Pae.  400,  2  Ann.  Cas.  367  and  5.  Leavenworth  v.  Wilson,  69  Kan. 
«ote;  Tolson  v.  Police  Jury,  119  La.  74,  76  Pac.  400,  2  Ann.  Cas.  367; 
215,  43  So.  1011,  12  Ann.  Cas.  847;  North  v,  Platte  County,  29  Neb.  447, 
Stem  V.  Fargo,  18  N.  D.  289,  122  N.  45  N.  W.  692,  26  A.  S.  R.  395. 

W.  403,  26  L.R.A.(N.S.)  665;  Blaine  Note:  26  LJl.A.(N.S.)  670. 

V.  Seattle,  62  Wash.  445, 114  Pac  164,  «.  Louisville,  etc.,  R.  Co.  v.  Dmvid- 

Ann.  Cas.  1912D  315  and  note.  son  County  Court,  1  Sneed   (Tenn.) 

3.  State  V.  Powell,  77  Miss.  543,  27  637,  62  Am.  Dec  424. 

So.  927,  48  L.R.A.  652.  7.  Brooks  v.  Brooklyn,  146  la.  136, 

4.  Leavenworth  v.  WUson,  69  Kan.  124  N.  W.  868,  26  L.R.A.(N.S.)  4K; 
74,  76  Pac.  400,  2  Ann.  Cas.  367  and  Erwin  v.  Benton,  120  Ky.  536,  87  8. 
note;  Stem  v.  Fargo,  18  N.  D.  289,  W.  291,  9  Ann.  Cas.  264;  Tolson  ▼. 
122  N.  W.  403,  26  L.R.A.(N.S.)  665  Police  Jury,  119  La.  215,  43  So.  1011, 
and  note;  Blaine  v.  Seattle,  62  Wash.  12  Ann.  Cas.  847  and  note;  Stern  v. 
445,  114  Pac  164,  Ann.  Cas.  1912D  Fargo,  18  N.  D.  289,  122  N.  W.  408, 
315.  26  LJt.A.(N.S.)  665  and  note. 
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proposed  amendments  ate  submitted  to  the  people,  they  shall  be  so 
submitted  that  the  electors  may  vote  for  or  against  any  amendment 
without  voting  upon  any  other  amendment,  it  is,  however,  too  late 
to  question  the  election  because  of  ambiguity  on  this  point  in  the 
submitting  statute  when  the  election  has  proceeded  throughout  the 
state  without  objection  on  the  part  of  any  person,  and  every  quaU- 
fied  elector  who  desired  to  exercise  his  franchise  has  done  so  with- 
out seeking  to  vote  on  some  of  the  amendments,  while  refraining 
from  voting  on  the  rest.'  As  a  qualifying  principle  of  the  one  here- 
tofore laid  down  objection  has  been  raised  to  the  needless  multiplica- 
tion of  questions  on  the  ballot,  but  it  seems  that  this  will  not  invalidate 
an  electicm  although  two  indispensable  parts  of  a  proposition  are 
divided,  and  where  both  have  received  the  required  vote.*  Where, 
however,  only  one  of  two  necessarily  connected  propositions  is  sub- 
mitted tiie  election  will  be  void.^®  It  has  been  held,  where  a  consti- 
tutional amendment  is  submitted  to  the  voters,  that  it  need  not  be 
printed  in  full  upon  the  ballot  if  enough  is  printed  to  identify  the 
amendment  and  to  show  its  character  and  purpose.'* 

77.  Irregularity  of  Ballot  through  Fault  of  Election  Officer. — Since 
the  purpose,  of  the  statutes  in  reference  to  the  preparation  of  ballots 
is  to  prevent  fraud  and  secure  freedom  of  choice,  they  should  not 
by  technical  obstructions  make  the  right  of  voting  insecure.  Stat- 
utes are  binding  on  the  officers  for  whose  guidance  and  direction ' 
they  are  needed,  and  so  f m  as  their  provisions  afiFect  the  officers  and 
their  decisions  they  are  mandatory  and  must  be  enforced.**  But  if 
any  irregularities  occur  in  an  official  ballot  due  to  the  error  or  mis- 
take of  an  election  officer,  it  is  the  rule  that  they  do  not  vitiate  the 
vote  of  an  elector  innocent  of  any  wrong  in  the  matter.**  This 
conclusion  is  subject  to  modification,  however,  where  a  statute  provides 
specifically  that  a  ballot  not  in  a  prescribed  form  shall  not  be  counted. 
The  provision  is  then  mandatory  and  the  courts  will  enforce  it.** 
In  some  cases,  the  rule  as  first  stated  has  been  followed  even  in  the 
face  of  mandatory  provisions  directing  that  no  ballots  other  than 

8.  Bott  V.  Wurts,  63  N.  J.  L.  289,  743;  State  v.  Henry,  62  Conn.  260, 
43  Atl.  744,  881,  45  L.R.A.-251.  25  Atl.  1,  17  L.R.A.  364;  Peabody  v. 

9.  State  V.  Denny,  4  Wash.  135,  29  Bnrch,  75  Kan.  543,  89  Pac.  1016,  12 
Pac.  991,  16  L.R.A.  214.  Ann.  Cas.  719  and  note;  Bowers  v. 

10.  Carlson  v.  Helena,  39  Mont.  82,  Smith,  111  Mo.  45,  20  S.  W.  101,  33 
102  Pac.  39,  17  Ann.  Cas.  1233.  A.  S.  R.  491,  16  L.R.A.  754;  Kiernan 

11.  State  V.  Winnett,  78  Neb.  379,  v.  Portland,  57  Ore.  454,  111  Pac.  379. 
110  N.  W.  1113,  15  Ann.  Cas.  781,  10  112  Pac.  402,  37  L.R.A.(N.S.)  332. 
L.R.A.(N.S.)  149.  Note:  Ann.  Cas.  1912A  171  et  seq. 

12.  Peabody  v.  Burch,  75  Kan.  543,  14.  State  v.  Sadler,  25  Nev.  131,  58 
89  Pac.  1016,  12  Ann.  Cas.  719  and  Pac.  284,  59  Pac.  546,  63  Pac.  128,  83 
note.  A.  S.  R.  573. 

13.  Allen  v.  Glynn,  17  Colo.  338,  29       Note :  Ann.  Cas.  1912A  171  et  seq. 
Pac.  670,  31  A.  S.  R.  304,  15  L.R.A. 
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those  in  accordance  with  the  prescribed  form  should  be  deposited  in 
the  ballot  box,  or  counted;  but  if  the  irregularities  are  such  aa  to 
result  in  unfairness  or  fraud  in  the  election  a  different  conclusion 
would  be  reached,  or  if  they  served  as  distinguishing  mtuks.*'  In 
line  with  the  general  rule  pointed  out  above  it  has  been  held  that 
the  fact  that  the  officer  who  is  charged  with  the  duty  of  preparing 
an  official  ballot  wrongfully  causes  to  be  printed  thereon  the  ticket 
of  a  political  party  which  has  forfeited  its  right  to  r^resentation  on 
the  ballot  by  a  failure  to  file  a  certificate  of  nomination,  dods  not  justify 
a  refusal  to  count  ballots  marked  in  favor  of  such  ticket.^*  And 
the  same  conclusion  has  been  held  to  apply  in  a  case  where  a  candi- 
date's name  has  been  erroneously  admitted  to  a  place  on  the  ballot.^' 
The  description  of  the  offices  to  be  filled  is  of  course  a  material  feature 
of  the  ballot.  It  has  been  held  that  the  description  of  the  office  on 
the  ballot  need  only  be  such  as  to  leave  no  doubt  of  what  was  meant, 
and  so  the  omission  of  the  word  "for"  before  the  name  of  the  office 
is  immaterial;  **  but  an  addition  to  the  titie  of  the  office  of  descrip- 
tive words  may  invalidate  the  ballot."  It  is  plain,  moreover,  that 
where  there  are  more  offices  than  one  to  be  voted  for,  ballots  mak- 
ing no  designation  of  the  office  will  be  insufficient  for  uncertainty; 
and  where  there  are  two  officers  to  be  elected  for  different  terms, 
ballots  which  do  not  designate  the  terms  should  be  rejected.  And  so 
where  two  school  directors  are  to  be  elected,  one  for  a  full  term  and 
one  to  fill  a  vacancy  for  a  short  term,  a  ballot  cannot  be  counted 
where  it  contains  the  names  of  two  persons  without  anything  to  des- 
ignate the  office  for  which  the  names  respectively  are  intended. 
Courts  are  careful,  however,  not  to  disfranchise  voters  for  such  a 
reason  where  it  is  possible  to  ascertain  their  real  intent.** 

78.  Validity  of  Voting  Machine  as  Method  of  Balloting.— It  is  a 
general  rule  that  a  constitutional  requireinent  that  the  vote  shall  be 
by  ballot,  does  not  invalidate  a  statute  providing  for  the  use  of  vot- 
ing machines  in  elections, — the  term  ballot  not  being  employed  in 
its  literal  sense  but  only  for  the  purpose  of  designating  a  method  of 
conducting  elections  which  will  insure  secrecy.^    Though  the  method 

16.  Peabody  v.  Burch,  75  Kan.  543,  19.  Fields  t.  Osborne,  60  Conn.  544, 

89  Pac.  1016,  12  Ann.  Cas.  719  and  21  Atl.  1070, 12  L.RA.  551. 

note.  20.  Page  v.  Kuykendall,  161  Dl.  319, 

16.  Peabody  v.  Burch,  75  Kan.  543,  43  N.  E.  1114,  32  L.R.A.  656;  Alley  v. 
89  Pac.  1016, 12  Ann.  Cas.  719.  Musick,  68  W.  Va.  523,  70  S.  E.  124, 

17.  Allen  v.  Glynn,  17  Colo.  338,  29  Ann.  Cas.  1912B  419. 

Pac.  .670,  31  A.  S.  R.  304,  15  L.R.A.  1.  Lynch  v.  MaUey,  215  lU.  574,  74 

743;  Bowers  v.  Smith,  111  Mo.  45,  20  N.  E.  723,  2  Ann.  Cas.  837;  U.   S. 

S.  W.  101,  33  A.  S.  R.  491,  16  L.R.A.  Standard  Voting  Mach.  Co.  v.  Hobson, 

754.  132  la.  38, 109  N.  W.  458, 119  A.  S.  R. 

18.  Fields  v.  Osborne,  60  Conn.  544.  .539,  10  Ann.  Cas.  972,  7  L.R.A.(N.S.) 
21  Atl.  1070. 12  L.R.A.  ,5.51;  People  V.  512;  Nichols  v.  Board  of  Election 
Cioott.  16  Mich.  283,  97  Am.  Dec.  141.  Com'rs,  196  Mass.  410,  82  N.  E.  50, 124 
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of  voting  at  the  time  the  coDstitati<»i  was  adopted  was  and  since 
has  been,  by  printed  ballots  or  tickets,  the  constitution  should  not 
be  restrained  to  the  strict  sense  in  which  its  language  was  employed, 
if  its  main  purpose  may  be  otherwise  fully  attained.  If  by  any 
method  substantially  in  accordance  with  its  spirit,  secret  and  effective 
exercise  of  the  elective  franchise  may  be  accomplished,  that  method 
should  not  be  held  in  violation  of  the  fundamental  law  merely  because 
not  in  accord  with  its  letter.*  It  is  of  no  material  consequence  that 
each  elector  is  not  supplied  with  a  s^arate  ballot  so  long  as  he  may 
register  his  choice  secretly  upon  an  official  record  in  the  charge  of 
and  under  the  control  of  public  officers  whose  sworn  duty  it  is  to 
observe  the  requirements  of  the  law  req>ecting  the  conduct  of  the 
election,  which  includes  the  preservation  and  report  of  the  result  of 
the  ballot.*  A  contrary  conclusion  has  been  reached  upon  the  rea- 
soning that  where  the  word  ballot  was  adopted  for  use  in  the  consti- 
tution, the  process  of  derivation  had  been  completed,  and  its  mean- 
ing had  become  plain  and  well  understood;  and  so  it  has  been  held 
that  a  voting  machine  is  not  comprehended  under  such  an  inter- 
pretation of  the  word.*  The  current  of  the  decisions  is,  however, 
very  strongly  in  the  direction  first  indicated,  and  the  installation  of 
voting  machines  has  been  upheld  under  a  constitutional  require- 
ment for  a  written  vote,  and  provisions  for  sorting  and  counting,* 
or  where  the  provision  is  that  the  voting  for  general  officers  shall 
be  "by  ballot"  and  that  in  all  cases  where  an  election  is  made  by 
"ballot  or  paper  vote"  the  manner  of  balloting  shall  be  the  same  as 
now  required  in  voting  for  general  officers  until  "otherwise  prescribed 
by  law."  •  It  is  obvious  that  a  voting  machine  which  does  not  pre- 
serve the  secrecy  of  the  ballot  cannot  be  used.'  Under  a  constitu- 
tional provision  requiring  a  written  vote  a  machine  may  be  used 
which  carries  out  the  purpose  of  the  requirement,  and  it  makes  no 
material  difference  whether  the  ballot  is  punched  or  marked  with 

A.  S.  R.  568  and  note,  12  L.E~A..(N.S.)  113,  698,  9  Ann.  Cas.  270,  7  L.R-A. 

280;  Detroit  v.  Board  of  Inspectors,  (N.S.)  621  and  note. 

etc.,  139  Mich.  548,  102  N.  W.  1029,  4.  State  v.  Board  of  Deputy  State 

111  A.  S.  R.  430,  5  Ann.  Cas.  861  and  Sup'rs,  80  Ohio  St.  471,  89  N.  E.  33, 

note,  69  L.R.A.  184;  Helme  v.  Board  of  24  L.R.A.(N.S.)  188. 

Election  Com'rs,  149  Mich.  390,  113  6.  Nichols    v.    Board    of    Election 

N.  W.  6,  119  A.  S.  R.  681,  12 -Ann.  Com'rs,  196  Mass.  410,  82  N.  E.  50, 124 

Cas.  473  and  note;  El  well  v.  Comstock,  A.  S.  R.  568, 12  L.R.A.(N.S.)  280;  In 

99  Minn.  261,  109  N.  W.  113,  698,  9  re  House  Bill  No.  1,  291,  178  Mass. 

Ann.  Cas.  270, 7  L.R.A.(N.S.)  621  and  605, 60  N.  E.  129, 54  L.R.A.  430. 

note.  Note:  2  Ann.  Cas.  840. 

2.  EIweD  V.  Comstock,  99  Minn.  261,  6.  In  re  Voting  Machine,  19  R.  I. 

109  N.  W.  113,  698,  9  Ann.  Cas.  270,  7  729,  36  Atl.  716,  36  L.R.A.  547. 

L.R.A.(N.S.)  621  and  note.  Note:  2  Ann.  Cas.  840. 

8.  Lynch  ▼.  Malley,  215  111.  574,  74  7.  Helme    v.    Board    of    Election 

N.  E.  723,  2  Ann.  Cas.  837;  Elwell  v.  Com'rs,  149  Mich.  390,  113  N.  W.  6, 

Comstock,  99  Minn.  261,  109  N.  W.  119  A.  S.  R.  681,  12  Ann.  Cas.  473. 
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a  pencil;  but  if  the  voter  cannot  see  how  the  machine  works,  whether 
properly  or  not,  and  must  trust  entirely  to  the  perfection  of  the 
mechanism,  the  scheme  is  not  within  the  requirements  of  the  con- 
stitution.^ Under  a  statute  authorizing  the  use  of  voting  machiues 
at  all  state,  county,  city,  village,  and  township  elections,  the  elections 
referred  to  are  elections  to  public  office,  and  such  machines  cannot  be 
used  at  a  primary  election  unless  it  can  be  fairly  inferred  from  the 
primary  election  law  that  the  use  of  voting  machines  was  intended 
or  unless  such  machines  are  adapted  to  the  requirements  of  such  law.* 

VII.  Nominations 

79.  Political  Parties  and  Nominations. — ^The  nomination  or  selec- 
tion of  candidates  for  office  by  political  parties,  while  not  recognized 
by  the  federal  or  state  constitutions,  has  become  so  potent  a  practice 
in  determining  the  measures  and  administering  the  affairs  of  govern- 
ment that  it  is  by  some  authorities  regarded  as  inseparable  from 
if  not  essential  to  a  republican  form  of  government.*'  The  impor- 
tance of  the  regulation  of  party  action  in  the  naming  of  candidates 
becomes  particularly  marked  where  an  official  ballot  is  adopted,  for 
then  the  right  to  choose  candidates  for  public  offices  whose  names 
will  be  placed  on  the  official  ballot  is  as  valuable  as  the  right  to  vote 
for  them  after  they  are  chosen  and  is  of  precisely  the  same  nature, 
since  there  is  scarcely  a  possibility  that  any  person  can  be  elected 
to  office  under  this  system  unless  his  name  is  printed  on  the  ballot." 
Party  nominations  have  in  some  instances  been  authorized  by  stat- 
ute, and  in  the  absence  of  statutory  law  the  courts  have  recognized 
and  sanctioned  the  authority  of  political  parties  to  make  such  nomi- 
nations, not  because  the  constitution  so  requires,  but  as  the  most 
effective  means  of  securing  unity  of  political  action.  This  is  not, 
however,  a  constitutional  right,  but  rather  a  political  privilege,  depend- 
ing upon  the  will  of  the  people,  as  expressed  through  their  .representa- 
tives in  the  legislature,  or  in  the  absence  of  positive  statutory  law, 
upon  the  will  of  party  adherents,  expressed  through  conventions,  or 
caucuses,  or  otherwise,  in  accordance  with  the  rules  and  regulations 
of  political  organizations.  This  is  another  way  of  saying  that  mat- 
ters of  this  character  are  clearly  within  the  exercise  of  legislative 
power,  but  if  the  legislature  does  not  choose  to  act,  then  within  the 

8.  Nichols    ▼.    Board    of    Election       10.  State  v.  Felton,  77  Ohio  St.  554, 
Com'rs,  196  Mass.  410,  82  N.  E.  50,  84  N.  E,  85, 12  Ann.  Cas.  65. 

124  A.  S.  B.  568, 12  L.E.A.(N.S.)  280.  Note:  Ann.  Cas.  1915C  504. 

Note:  24  L.B.A.(N.S.)  188.  See  supra,  par.  74>  as  to  nomina- 

9.  Line  v.  Board  of  Election  Can-  tionB  by  non-partisan  ballot 
vassers,  154  Mich.  329,  117  N.  W.  730,  11.  State  v.  Junkin,  85  Neb.  1,  123 
16   Ann.   Cas.   248,  12  L.R.A.(N.S,)  N.  W.  473,  23  L.RA.(N.S.)  839. 
412. 
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rights  of  political  parties  properly  and  lawfully  exercised. *•  During 
the  early  history  of  our  government  parties  were  not  so  elaborately 
organized  as  they  now  are,  and  candidates  put  themselvee  forward 
dther  upon  their  own  announcement  or  through  self-selected  groups 
of  citizens  or  by  political  clube.  In  the  early  part  of  the  nineteenth 
century  the  function  of  nominating  candidates  for  the  presidency 
was  assumed  by  the  congressmen  of  the  several  parties,  and  the  legis- 
latures of  some  of  the  states  assumed  a  similar  part  in  the  selection 
of  candidates  for  governor,  and  other  state  oflBces.**  Party  conven- 
tions, however,  soon  took  the  place  of  other  methods  of  nominating, 
and  since  1832  presidential  candidates  have  been  nominated  at  na- 
tional conventions.**  Owing  to  the  experience  that  party  conventions 
are  often  subject  to  corrupt  manipulation,  the  genwal  tendency 
throughout  the  country  has  been  to  vest  this  important  party  func- 
tion in  the  voters  of  the  party  by  means  of  the  primary  election,  since 
it  is  clear  that  the  candidates  and  policies  of  the  party  should  express 
the  wishes  of  a  majority  of  the  voters  therein.**  However,  it  has  been 
held  that  the  legislature  in  enacting  a  primary  election  law  is  not 
bound  to  make  membership  in  a  party  a  condition  of  the  right  to 
seek  the  nomination  of  that  party.** 

80.  Nature  and  Constitution  of  Political  Conventions. — ^In  the 
absence  of  primary  legislation  interfering  with  its  prerogatives,  a  party 
convention  is  deemed  to  be  the  depositary  of  all  party  power.  Through 
it  a  permanent  organization  of  the  party  is  effected  by  the  creation 
of  standing  committees  and  the  establishment  of  party  rules.*'  The 
acts  of  an  organized  political  party,  with  respect  to  the  selection  of 
candidates  for  public  office,  must  be  regarded  as  the  acts  of  the  elect- 
ors constituting  such  organization ;  *•  and  in  recognition  of  the  exist- 
ence of  political  party  conventions,  the  statutes  of  many  of  the  states 
have  put  in  definite  form  the  rule  that  a  convention  is  an  organized 
assemblage  of  electors  or  delegates  representing  a  political  party  or 

12.  Winston  v.  Moore,  244  Pa.  St.   v.  Metcalf,  18  S.  D.  393, 100  N.  W.  923, 
447,  91  Atl.  520,  Ann.  Cas.  1915C  498,  67  L.E.A.  331. 
T  R  A   lQl<iA  1190  18.  State  v.  Metcalf,  18  S.  D.  393, 

W  iiSd  V.  Holmes,  40  Or..  167,  66  100  N  W  923,  67  L.R.A.  331     It  has 
Pae.  714,  91  A.  S.  R.  457.  been  held  that  a  provision  that  no  per- 

vT  1      At  t  -D  A  t\t  c  \  -i^A  son  having  voted  in  the  caucus  of  one 

Note:41L.K.A.(M.b.)  Id4.  political  party  shaU  be  entitled  to  vote 

}^  ^*fo*^  o/t^t??"?,!,  '  0'  take  part  in  the  caucus  of  another 

46  Pac.  533,  34  UK. A.  did.  political    party    within    the    ensuing 

15.  State  V.  Junkin,  85  Neb.  1,  1£2   twelve  months  is  unconstitutional ;  but 
N.  W.  473,  23  L.R.A. (N.S.)  839.  ^  provision  relating  to  caucuses,  for  the 

See  generally,  infra,  par.  86  et  seq.,  ugg  „£  voting  lists  as  check  lists,  and  the 
as  to  primary  elections.  denial  of  the  right  to  vote  to  those 

16.  Note :  Ann.  Cas.  1915C  505.  whose  names  do  not  appear  upon  the 

17.  Hutchinson  v.  Brown,  122  Cal.    lists,  is  constitutionaL     *  Ann.  Cas. 
189,  54  Pac.  738,  42  L.R.A.  232;  State    144,  note. 
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priDciple.*'  It  has  been  held  that  this  definition  cannot  be  sep- 
arated into  independent  parts,  and  so  the  assemblage  as  well'  as  the 
electors  must  be  representative  of  the  electors  of  the  party  to  which 
its  candidates  are  to  be  submitted,  and  must  be  composed  of  electors 
springing  from  among  those  who  compose  the  party  or  adhere  to  its 
political  principles."  Accordingly,  an  assemblage  purporting  to  be 
the  cbnvention  of  a  state  wide  party  which  is  composed  of  a  few 
individuals  coming  from  a  small  number  of  voting  precincts  of  one 
county  meeting  without  any  credentials  of  election  as  delegates,  or 
any  <»11  for  a  convention,  or  any  notice  except  by  word  of  mouth 
to  the  electors  of  the  state  or  county,  cannot  organize  itself  into  a 
state  or  county  convention  representing  an  organized  party  whose 
candidates  are  entitled  to  a  place  on  the  ofScial  ballot  Upon  the 
same  principle  a  nomination  by  a  political  club  cannot  be  recog- 
nized as  that  of  a  county  convention  when  the  participants  did  not 
consider  themselves  a  convention,  and  the  minutes  kept  were  those 
of  the  club,  Emd  there  had  been  no  call  or -notice  of  a  convention  nor 
any  election  of  delegates,  and  no  primaries  had  been  held.  In  deter- 
mining whether  an  assemblage  is  a  convention  of  a  party,  where  the 
statute  uses  the  phrase  "any  assembly  or  convention  of  delegates" 
and  gives  such  assembly  the  right  to  make  nominations,  it  has  been 
held  that  a  mass  convention  is  not  done  away  with  merely  by  reason 
of  the  use  of  the  word  "delegate,"  if  such  a  convention  is  in  accord- 
ance with  the  regularly  established  usage  of  the  party.* 

81.  Control  of  Convention  over  its  Own  Organization  and  Pro- 
cedure.— Each  convention  has  the  inherent  power  incident  to  all  delib- 
erative bodies  having  the  power  to  organize,  to  judge  of  the  elec- 
tion, qualifications,  and  returns  of  its  own  members,  and  its  action 
in  seating  or  rejecting  delegates  is  not  subject  to  judicial  reNaew.* 
In  the  case  of  parties  possessed  of  a  permanent  organization,  ordi- 
narily a  committee  elected  or  appointed  by  a  preceding  convention, 
the  proper  procedure  is  to  recognize  such  committee  as  the  repre- 
sentative of  the  party,  and  to  give  to  it  the  power  to  call  the  con- 
vention and  to  specify  the  time  and  the  place  therefor.  The  conven- 
tion having  assembled  the  committee  takes  charge  of  the  meeting 
pending  a  temporary  organization.  If  a  dispute  arise  as  to  the 
persons  entitled  to  participate  in  this  proceeding,  it  ia  within  the  power 

19.  State  V.  Johnson,  18  Mont.  548,  L.R.A.  315. 

46  Pac.  533,  34  L.R.A.  313;  State  v.  1.  Manston  t,  McTntosh,  58  Minn. 

Metcalf,  18  S.  D.  393,  100  N.  W.  923,  525,  60  N.  W.  672,  28  L.RA.  605. 

67  L.R.A.  331;   State  v.  Burdick,  6  2.  Stephenson  v.  Boards  of  Election 

Wyo.  448,  46  Pac.  854,  34  L.R.A.  845.  Com'rs,  118  Mich.  396,  76  N.  W.  914, 

Note:  4  Ann.  Gas.  145.  •  74  A-  S.  R.  402,  42  LJl.A.  214;  Mar- 

20.  State  v.  Johnson,  18  Mont.  548,  cum  v.  Ballot  Com'rs,  42  W.  Va.  263, 
46  Pac.  533,  34  L.R.A.  313;  State  v.  26  S.  E.  281,  36  L.R.A.  296. 

looker,  18  Mont.  540,  46  Pac.  530,  34 
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of  the  committee  to  prepare  a  temporary  or  prima  facie  roll  of  dele- 
gates. When  a  temporal^  organization  is  effected,  a  committee  on 
credentials  is  ordinarily  appointed  to  pass  upon  the  credentials  of 
the  delegates  and  to  report  back  to  the  convention  their  findings, 
the  final  determination  of  disputed  questions  of  title  being  left  to 
the  members  upon  the  temporary  convention  roll.*  This  is  the 
procedure  followed  in  the  national  conventions  of  permanent  par- 
ties and  is  the  customary  procedure  in  all  other  party  conventions. 
Where  the  party  is  newly  created  and  has  no  existing  committee, 
temporary  organization  must  presumably  be  effected  by  the  delegates 
present,  possibly  excluding  from  participation  therein  all  those  whose 
right  to  a  seat  is  contested.  A  different  rule  has  been  observed  in 
some  states  where  the  convention  organizes  itself,  and  although  the 
chairman  of  the  state  committee  may  preside  over  the  temporary 
organization,  neither  he  nor  a  majority  of  the  permanent  committee 
may  decide  disputed  questions  of  membership  in  opposition  to  the 
will  of  the  delegates  assembled.*  As  stated  above  the  convention 
is  when  assembled  and  organized  the  depositary  of  all  party  power 
and  so  continues  until  it- adjourns,  and  it  cannot  be  bound  or  lim- 
ited in  its  action  in  any  way  by  the  permanent  committee  in  the 
call  issued  for  the  convention.'  It  has  control  over  its  own  pro- 
ceedings and  affairs  in  the  absence  of  any  statutory  regulations  and 
may  proceed  according  to  party  usages  and  customs.  The  discharge 
of  the  duties  imposed  on  the  convention  involves  the  exercise  of 
judgment  and  discretion  on  the  part  of  its  members,  and  a  major- 
ity of  them  have,  in  the  absence  of  fraud  or  oppression,  the  right 
to  control  the  action  of  the  convention  and  to  correct  or  reverse  any 
action  taken  by  it,  and  its  final  determination  as  to  candidates  or . 
any  other  question  within  its  jurisdiction  will  be  followed  by  the 
courts.  The  fact,  therefore,  that  a  person  receives  a  majority  of 
the  votes  on  a  ballot  taken  for  the  purpose  of  nominating  a  candi- 
date does  not  make  him  absolutely  the  party  nominee,  but  the  con- 
vention may  declare  the  ballot  irregular  and  proceed  to  the  naming 
of  a  candidate  in  such  manner  as  the  majority  may  direct.* 

82.  Nomination  by  Party  Committees. — The  right  to  make  nom- 
inations is  imposed  primarily  as  we  have  shown  upon  the  party  con- 
ventions, but  it  does  not  follow,  therefore,  that  no  other  body  may 
represent  the  party  in  the  performance  of  such  an  act.  In  fact  in 
the  absence  of  statutory  provisions  on  the  subject  the  courts  cannot 
prescribe  the  manner  in  which  a  party  shall  make  its  nominations, 
or  insist  that  they  be  made  by  convention  to  the  exclusion  of  every 

3.  State  V.  Metcalf,  18  S.  D.  393,  6.  Hatcbinson  v.  Brown,  122  Cal. 
100  N.  W.  923,  67  L.R.A.  331.  189,  54  Pac.  738,  42  L.R.A.  232. 

4.  Stephenson  v.  Boards  of  Election  6.  Phillips  v.   Gallagher,  73   Mina. 
Com'rs,  118  Mich.  396,  76  N.  W.  914,  528,  76  N.  W.  285,  42  L.R.A.  222. 

74  A.  S.  R.  402,  42  L.R.A.  214.- 
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other  method.  And  so  a  nominatioD  made  by  the  chairman  of  a 
state  committee,  the  certificate  being  signed  by  a  number  of  the 
electors  of  the  party,  has  been  held  to  be  a  valid  nomination,  at 
least,  in  the  absence  of  any  conflicting  nomination  by  a  party  con- 
vention.' Again  where  the  power  to  nominate  is  vested  by  law  or 
by  party  usage  in  the  convention  as  the  dominant  power  in  the  party 
it  is  strictly  within  the  power  of  such  convention  to  delegate  its  author- 
ity to  make  nominations  to  a  committee  duly  selected  or  designated 
for  that  purpose,  provided  such  proceeding  is  in  accordance  with 
party  usage  and  custom.  And  where  a  nomination  is  made  in  this 
manner,  a  certificate  thereof  executed  by  the  chairman  and  secre- 
tary of  the  committee  is  all  that  is  ordinarily  required.*  In  some 
instEmces  it  is  provided  by  statute  that  nominations  may  be  made  by 
a  duly  authorized  committee  of  a  convention,  and  when  this  is  the 
case,  or  in  fact  without  such  a  statute,  the  nomination  by  the  com- 
mittee would  be  as  much  an  "original"  nomination  as  though  made 
by  the  delegates  in  convention.*  The  convention  may  also  confer 
upon  the  permanent  committee  of  the  party  the  authority  to  deter- 
mine disputed  questions  as  to  which  is  ihe  real  party  candidate,  and 
when  this  is  done  the  decision  of  the  committee  is  conclusive  upon 
the  courts.***  Where  the  power  to  make  nominations  has  been  con- 
ferred upon  a  party  committee  either  by  statute  or  by  the  convention 
creating  it,  it  is  not  competent  for  the  legislature  to  limit  this  power 
by  prohibiting  it  from  nominating  a  candidate  of  another  party  for 
the  same  office.** 

83.  Determination  of  Factional  Contests. — In  case  of  a  contest 
between  opposing  factions  of  a  political  party,  where  each  under- 
takes to  hold  a  convention,  nominate  candidates  and  certify  them 
to  the  official  entrusted  with  the  duty  of  preparing  the  official  ballot, 
if  the  official  refuses  to  recognize  either  set  of  candidates  it  is  incum- 
bent upon  each  faction  in  bringing  mandamus  to  compel  him  to 
recognize  its  candidates  to  establish  its  right  to  represent  the  party. 
Where  neither  of  the  rival  conventions  is  so  circumstanced  as  to  war- 
rant the  conclusion  that  it  is  authorized  to  speak  for  the  party,  neither 
is  entitled  to  the  writ.*'  A  different  rule  has  been  established  in 
some  jurisdictions,  however,  it  being  held  that  the  candidates  of  both 
factions  should  be  accepted  and  placed  upon  the  ballot  where  the 
officer  with  whom  certifications  are  filed  has  not  the  authority  to 
determine  whether  a  nominee  of  either  faction  is  regularly  nomi- 

7.  State  V.  Burdick,  8  Wyo.  448,  46  10.  Moody  v.  Trimble,  109  Ky.  139, 
Pac.  854,  34  L.R.A.  845.  58  S.  W.  504,  50  L.R.A.  810. 

8.  White  V.  Sanderson,  74  Minn.  11.  White  v.  Sanderson,  74  .Minn. 
118,  76  N.  W.  1021,  73  A.  S.  R.  334,  118,  76  N.  W,  1021,  73  A.  S.  R.  334, 
42  L.R.A.  231.  42  L.R.A.  231. 

9  Matter  of  Callahan,  200  N.  T.  59,  12.  Marcum  v.  Ballot  Com'rs,  42  W. 
93  N.  E.  262, 140  A.  S.  R.  626.  Va.  263,  26  S.  E.  281,  36  L.R.A.  296. 
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nated.**  On  the  ground  that  the  question  is  one  that  should  be 
left'  to  the  voters  of  the  party  for  a  decision,  as  it  is  essentially  polit- 
ical and  not  judicial,  it  has  been  said  that  the  courts  should  not  under- 
take in  the  absence  of  express  legislative  authority  to  exclude  from 
the  official  ballots  the  names  of  candidates  placed  in  nomination  by 
an  organization  which  a  portion,  or  perhaps  a  large  majority,  of  the 
voters  professing  allegiance  to  the  particular  party  believe  to  be  the 
representatives  of  its  political  doctrines  and  its  party  government.** 
However,  it  has  beMi  held  where  the  election  laws,  as  is  customary, 
contemplate  the  representation  of  a  political  party  by  one  conven- 
tion only,  that  the  duty  devolves  upon  the  official  with  whom  certifi- 
cates of  nomination  are  filed  to  determine  in  the  first  instance  in 
the  case  of  rival  conventions  which  is  the  organized  assemblage  of 
delegates  representing  the  political  party  in  question,  and  that  the 
presentation  by  a  convention  of  a  certificate  in  due  form  is  not  con- 
clusive of  this  essential  fact.*'  In  determining  the  claims  of  two 
rival  conventions  to  recognition,  it  has  been  stated  that  the  courts 
will  take  judicial  notice  of  the  customs  and  usages  governing  the 
creation  and  existence  of  ail  organized  political  parties  in  this  coun- 
try, under  the  general  rule  that  where  a  custom  or  usage  is  of  such 
notoriety  and  obtains  so  extensively  as  to  be  a  matter  of  general 
knowledge  and  common  information  judicial  notice  is  taken  thereof 
in  the  courts.  Accordingly  the  method  of  calling  a  convention  by 
the  permanent  party  committee  and  the  fixing  by  it  of  the  place 
and  time  of  holding  the  convention  and  its  procedure  of  organiza- 
tion will  be  recognized  in  determining  which  of  two  conventions  is 
the  legitimate  one.  The  faction  which  assembles  at  the  place  so 
designated  by  the  committee,  organizes  and  proceeds  to  nominate 
candidates  must  be  regarded  as  the  regular  representative  of  the  party 
in  the  absence  of  anything  which  justifies  delegates  in  refusing  to 
attend  at  the  place  selected."  The  settlement  of  factional  disputes 
is  ordinarily  left  to  the  proper  party  authority  as  determined  by 
the  party  rules  and  sometimes  by  statute, — the  county  organization 
having  authority  to  determine  which  of  two  contending  factions  is 
the  proper  representative  of  the  party  in  subdivisions  of  the  county, 

18.  Sims  V.  Daniels,  57  Kan.  552,  46  74  A.  S.  R.  402,  42  L.R.A.  214. 

Pac.  952,  35  L.R.A.  146  (overruled  as  Note:  21  Ann.  Cas.  297. 

to  this  point  by  Miller  v.  Clark,  62  14.  Phelps  v.  Piper,  48  Neb.  724,  87 

Kan.  278,  62  Pac.  664,  on  the  ground  N.  W.  765,  33  L.R.A.  53. 

that  the  statute  conferred  on  the  elec-  15.  McDonald  v.  Hinton,  114  Cal. 

tion  ofBcers  power  to  pass  on  the  va-  484,  46  Pac.  870,  35  LJi.A.  152 ;  Allen 

lidity  of  party  nominations) ;  Allen  v.  ▼.  Barrow,  69  Kan.  812,  77  Pac.  555, 

Burrow,  69  Kan.  812,  77  Pac.  555,  2  2  Ann.  Cas.  539. 

Ann.  Cas.  539;  Shields  v.  Jacob,  88  16.  State  v.  Metcalf,  18  S.  D.  393, 

Mich.  164,  50  N.  W.  106,  13  L.R.A.  100  N.  W.  923,  67  L.R.A.  331. 

760;  Stephenson  t.  Board  of  Election  Note:  21  Ann.  Cas.  297  et  seq. 
Com'rs,  118  Mich.  396,  76  N.  W.  914, 
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the  state  organization  having  the  same  authority  in  respect  to  dis- 
putes as  to  county  committees  or  conventions,*'  and  the  national 
organization  having  in  national  affairs  similar  authority  over  par^ 
bodies  in  the  several  states.** 

84.  Control  of  Court  over  Party  Nominations  and  Organizations. — 
In  the  absence  of  statutory  power  conferred  upon  them,  the  courts, 
as  has  already  been  indicated,  have  no  power  to  interfere  with  the 
judgments  of  the  committees  and  tribunals  of  established  political 
parties  in  matters  involving  party  government  and  discipline.  Ques- 
tions relating  to  the  regularity  of  conventions  or  nominations  of 
candidates  and  the  constitution  of  committees  should  be  determined 
by  the  regularly  constituted  party  authorities  rather  than  by  the 
court.**  And  so  the  courts  will  not  undertake  to  determine  which 
of  two  county  committees  is  the  proper  one;**  nor  will  they  pass 
upon  questions  of  membership  in  party  committees  where  a  proper 
party  tribunal  exists  for  the  determination  of  such  questions.*  And 
so  as  far  as  party  nominations  are  concerned,  the  decision  of  disputes 
rests  with  the  party  whose  nomination  is  claimed.  The  legislature 
may  invest  jurisdiction  in  certain  public  officers  or  in  the  courts, 
but  if  such  jurisdiction  be  not  vested  the  decision  rests  with  the  party 
and  the  courts  cannot  interfere  in  the  matter.*  Where,  however,  a 
party  committee  or  other  partisan  body  has  no  jurisdiction  under 
the  rules  of  the  party  to  decide  a  particular  matter,  its  decision  will 
be  given  no  weight  in  the  courts.  It  is  clear  that  the  power  of  a 
convention  to  make  a  particular  nomination  is  a  proper  subject  for 
judicial  investigation.  In  many  states  power  over  questions  of  party 
organization  and  party  nominations  is  expressly  conferred  upon 
the  courts ;  and  where  statutes  have  been  passed  conferring  legal  rights 
on  members  of  a  -political  party  the  courts  have  the  right  to  ascertain 
whether  those  legal  rights  have  been  violated,  and  the  decision  of 
a  party  tribunal  on  such  a  question  is  of  no  binding  effect*  More- 
over if  primary  elections  have  been  established  by  law,  the  rights 
of  a  candidate  derived  from  such  election  cannot  be  divested  by  a 
political  organization,  the  question  being  no  longer  solely  a  political 
one,  but  one  of  law  of  which  the  courts  must  take  cognizance.*  Neither 

17.  Note:  21  Ann.  Gas.  297.  See  supra,  par.  84. 

18.  State  V.  Wait,  92  Neb.  313,  138  20.  Davis  v.  Hambrick,  109  Ky.  276, 
N.  W.  159,  43  L.R.A.(N.S.)  282.  58  S.  W.  779,  51  L.E.A.  67L 

19.  Sims  V.  Daniels,  57  Kan.  552,  46  1.  Note:  21  Ann.  Caa.  297. 

Pac.  952,  35  L.R.A.  146  (overruled  2.  Ronssel  v.  Domier,  129  La.  930, 
by  Miller  v.  Clark,  62  Kan.  278,  62  57  So.  272,  41  L.RA.(N.S.)  557. 
Pac.  664,  as  to  the  construction  of  the  8.  Note:  21  Ann.  Cas.  297  t/t  seq. 
statute  involved) ;  Roussel  v.  Domier,  4.  State  v.  Metealf ,  18  S.  D.  393, 
129  La.  930,  57  So.  272,  41  L.R.A.  100  N.  W.  923,  W  L.R.A.  331;  Mar- 
(N.S.)  557;  Boggess  v.  Buxton,  67  W.  cum  v.  Ballot  Com'ra,  42  W.  V».  263, 
Va.  679,  69  S.  E.  367,  21  Ann.  Cas.  26  S.  E.  281,  36  L.R-A.  296. 
289  and  note.  Note:  21  Ann.  Cas.  299  et  sea. 
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the  courts  nor  the  official  with  whom  nominatioiu  are  filed  have  the 
right  to  consider  the  motives  actuating  any  political  party  conven- 
tion in  its  course,  and  so  may  not  review  the  policy  which  led  a 
political  convention  to  indorse  the  candidate  of  another  party-.' 

85.  Fees  Exacted  of  Nominees  for  Office. — The  right  of  the  legisla- 
ture to  exact  a  reasonable  fee  from  candidates  for  office  has  been 
sustained  in  practically  every  state  where  a  primary  law  exists,  upon 
the  same  principle  that  fees  in  actions  at  law  and  proceedings  in 
courts  and  for  the  filing  and  recording  of  documents  are  sustained. 
These  cases  maintain  the  right  of  the  legislature  to  exact  fees,  upon 
the  theory  that  those  who  seek  the  benefit  of  a  particular  proceeding 
provided  by  law  should  be  compelled  to  reimburse  the  state  for  at 
least  a  portion  of  the  expense  which  the  state  incurs  in  maintaining 
the  means  whereby  they  accomplish  their  desires.*  And  so  a  statutory 
provision  requiring  of  a  nominee  a  fee  for  filing  his  certificate  of 
nomination  in  order  that  his  name  might  be  certified  for  printing 
upon  the  official  ballot — the  amount  of  which  fee  was  based  on  a 
per  centum  of  the  salary  of  the  office  for  which  he  was  a  candi- 
date— was  held  not  to  be  invalid  as  an  unreasonable  exaction  because 
.thus  based  on  a  per  centum  of  the  salary  of  the  office  sought,  instead 
of  being  a  fixed  fee  for  all  candidates  alike.'  On  the  other  hand,  it 
has  been  held  that  a  statutory  provision  exacting  of  candidates  for 
nomination  for  office,  upon  their  filing  their  petitions  as  provided 
by  the  primary  election  law,  certain  fees  based  on  a  percentage  of 
the  annual  salary  of  the  office  sought,  to  entitle  them  to  have  their 
names  printed  on  one  of  the  ballots  to  be  used  at  the  primary  election, 
is  beyond  the  power  of  the  legislature,  which  cannot  require  the 
payment  of  any  fee,  except  such  as  may  be  reasonable  for 
services  in  filing  the  petition,  as  a  condition  to  having  the  name  of 
a  candidate  printed  on  the  official  primary  election  ballot;  and  that 
such  a  provision  is  unconstitutional  and  void  as  imposing  a  qualifi- 
cation of  voters  and  candidates  not  included  in  the  constitutional 
requirements,  and  as  being  an  arbitrary,  unwarranted,  unreasonable, 
and  unnecessary  regulation  of  elections,  without  any  tendency  to 
prevent  fraud  or  promote  good  order  therein.*  It  has  been  argued 
that  such  charges  make  the  pecuniary  ability  of  a  person  to  pay 
them  a  test  as  to  his  qualification  to  become  a  candidate  for  a  party 
nomination,  and  that  such  a  law  is  as  objectionable  as  if  the  tesi 
were  based  on  a  property  qualification,  or  the  amount  the  elector  had 
contributed  to  the  public  revenues.*    The  question  as  to  the  validity 

6.  Breidenthal  v.  Edwards,  57  Kan.  8.  Johnson  v.  Qrand  Forks  Connty, 

332,  46  Pae.  469,  34  L.R.A.  146.  16  N.  D.  383,  113  N.  W.  1071,  125  A. 

Note:  21  Ann.  Cas.  301.  S.  R.  662. 

6.  State   V.   Brodigan,    (Nev.)    143  Note:  Lil.A.  1915B  199  et  seq. 

Pac.  238,  LJR.A.  1915B  197  and  note.  9.  Note:  LJIA.  1915B  200,  201. 
7.  Note:  L.RJ^.  1915B  199. 
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of  fees  exacted  for  filing  primary  election  petitions  is  considered 
elsewhere." 

Vin.  Primary  Elections 

86.  Origin  and  Purpose  of  Primary  System. — ^The  primary  is  the 
initial  step  in  the  system  looking  to  the  nomination  of  candidates 
whose  names  are  to  find  a  place  on  the  official  ballot.  Its  purpose 
is  to  give  vitality  to  the  constitutional  guaranty  of  a  free  and  untram- 
meled  ballot,  for  freedom  of  choice  of  candidates  is  no  less  impor- 
tant than  freedom  in  expression  of  choice  as  between  candidates 
on  the  final  election.**  Often,  indeed,  the  voting  strength  and  soli- 
darity of  some  one  party  is  such  that  the  contest  for  nomination  of 
candidates  is  practically  equivalent  to  a  general  election.*'  But  aside 
from  this,  the  importance  of  nominations  and  the  necessity  of  regu- 
lating them  are  universally  recognized,  without  need  of  citation  of 
authority,  and  to  such  necessity  may  be  attributed  the  existence  of 
the  modem  primary  system,  which  is  neither  more  nor  leas  than 
an  attempt  to  free  nominations  from  the  domination  of  professional 
politicians  and  persons  representing  special  interests.  An  effort  to 
overcome  this  weakness  of  the  old  caucus  or  convention  system  led 
in  the  first  place  to  its  statutory  regulation ;  but  this,  while  helpful, 
generally  proved  insufficient  to  enable  the  individual  member  of 
the  party,  whose  political  activity  begins  and  ordinarily  terminates 
with  the  act  of  voting,  to  cope  with  the  party  manager;  conventions, 
even  when  the  delegates  were  selected  at  party  primaries  under  regu- 
lation of  law,  being  frequently  found  to  be  unsatisfactory  instru- 
ments for  the  expression  of  the  will  of  party  electors.  So  a  further 
effort  to  give  to  those  electors  final  control  in  the  selection  of  their 
own  candidates  has  resulted  in  the  institution  of  official  primary 
elections  conducted  by  the  state  with  the  same  care  and  under  the 
same  supervision  as  the  elections  themselves,  and  at  which  each 
member  of  the  party  is  given  opportunity  to  vote  directly  for  the 
candidate  of  his  choice  instead  of  being  compelled  to  express  bis 
views  through  the  sometimes  distorting  medium  of  the  delegate 
to  a  convention.  While  the  result  of  such  laws  has  by  no  means 
deprived  the  party  Qianagers  of  their  power  it  seems  at  least  to  have 
established  a  means  by  which  the  individual  party  member  may, 
when  sufficiently  aroused,  assert  himself.*' 

87.  Validity  of  Primary  Laws  Generally. — Because  of  the  public 
importance  of  securing  proper  party  nominations,  the  regulation  of 

10.  See  infra,  par.  93.  13.  State  ▼.  BrefiCeilil,  130  La.  904, 

11.  Ladd  V.  Holmes,  40  Ore.  167,  66  58    So.    763,    40    L.KA.(N.S.)    535; 
Pac.  714,  91  A.  S.  R.  457.  Johnson  v.  Grand  Porks  Comity,  16 

12.  SUte  V.  Brefifeihl,  130  La.  904,  N.  D.  363,  113  N.  W.  1071,  125  A. 
58  So.  763,  40  L.RA.(N.S.)  535.  S.  R.  662. 
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party  primary  elections  and  the  institution  of  official  state  controlled 
primaries  are  universally  held  to  be  proper  subjects  for  legislative 
action,^*  subject,  however,  to  the  limitation  that  the  regulations  must 
be  reasonable,  and  must  not,  as  some  decisions  hold,  contravene  con- 
stitutional provisions  relating  to  elections,  and  this  thougli  prima- 
ries were  not  a  part  of  the  election  system  at  the  time  of  the  adoption 
of  the  constitution,^'  and  for  this  reason  the  applicability  of  consti- 
tutional provisions  has  been  questioned.*'  In  a  number  of  the  more 
recent  state  constitutions  special  provision  has  been  made  for  pri- 
mary l^islation.*'  In  providing  for  the  holding  of  such  elections 
it  is  within  the  authority  of  the  legislature  to  make  use  of  existing 
party  machinery,  and  so  it  may  impose  upon  parties  the  duly  of 
giving  notice  of  their  primaries,  require  them  to  be  conducted  under 
the  supervision  of  officers  not  appointed  by  the  parties  themselves, 
and  direct  the  manner  of  making  returns.  Though  this  regulation 
may  constitute  an  interference  with  the  management  of  pplitical  par- 
ties, it  is  within  a  legislative  power  which  is  commensurate  with  a 
supervision  of  the  entire  scheme  of  nominations  for  public  office.*' 
It  has  been  vigorously  urged  that  a  primary  election  law  abridges 
the  privilege  formerly  enjoyed  by  parties  and  delegates  to  conven- 
tions, of  nominating  candidates  for  office  and  promulgating  party 
platforms,  and,  moreover,  that  since  the  right  to  name  party  candi- 
dates by  convention  was  recognized  before  the  constitution  was 
adopted,  therefore  not  only  should  the  constitutional  right  of  assem- 
blage be  protected  but  also  the  necessary  incidents  to  such  rights. 
This  objection,  however,  is  not  generally  taken  seriously,  the  primary 
system  being  regarded  merely  as  a  new  method  for  selecting  candidates 
by  the  party  electors  asembled  at  the  polls  instead  of  in  convention, 
whereby  no  right  ^aranteed  by  the  constitution  is  deemed  to  be 
curtailed.  The  right  of  the  people  or  their  delegates  or  any  political 
party  to  assemble  in  convention  and  consult  for  the  common  good 
is  held  to  remain  unimpaired.**  It  would,  of  course,  be  incompe- 
tent for  the  legislature  to  prohibit  the  holding  of  political  conven- 
tions, for  they  clearly  come  within  the  meaning  of  the  term  "assem- 

14.  People    V.    Board    of    Election  Com'rs,  221  HI.  9,  77  N.  E.  321,  5  Ann. 

Com'rs,  221  HI.  9,  77  N.  E.  321,  5  Ann.  Cas.  562. 

Cas.  562  and  note;  People  v.  Strass-  16.  Winston  v,  Moore,  244  Pa.  St. 

heim,  240  111.  279,  88  N.  E.  821,  22  447,  91  Atl.  520,  Ann.  Cas.  1915C  498, 

L.R.A.(N.S.)  1135  and  note;  State  v.  L.R.A.  1915A  1190. 

Felton,  77  Ohio  St.  554,  84  N.  B.  85,  17.  Note:  41  L.R.A. (N.S.)  134. 

12  Ann.  Cas.  65  and  note;  Ladd  v.  18.  Ladd  v.  Holmes,  40  Ore.  167,  66 

Holmes,  40  Ore.  167,  66  Pac.  714,  91  Pac.  714,  91  A.  S.  R.  457. 

A.  S.  R.  457;  State  v.  Frear,  142  Wis.  19.  Ladd  v.  Holmes,  40  Ore,  167,  66 

320,  125  N.  W.  961,  20  Ann.  Cas.  633.  Pac.  714,  01  A.  S.  R.  457;  State  v. 

Notes:   22   L.R.A.(N.S.)    1136;   41  Frear,  142  Wis.  320,  125  N.  W.  961. 

LJt.A.(N.S.)  133  et  seq.  20  Ann.  Cas.  633. 

16.  People    V.    Board    of    Election  Note:  22  L.R.A.(N.S.)  1137. 
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blage"  in  the  constitutional  provision  that  the  ri^t  of  the  people 
to  assemble  to  consult  for  the  common  good  shall  never  be  abridged. 
Moreover,  the  legislature  could  not  unreasonably  restrict  the  rights 
of  such  an  assemblage  by  providing  th^  candidates  for  judicial  and 
educational  offices  shall  not  be  nominated,  recommended,  censured, 
criticised,  or  referred  to  in  any  manner  by  any  political  convention 
or  primary  or  at  any  primary  election,  for  this  would  violate  the 
right  of  freedom  of  speech.**  In  some  instances  it  has  been  con- 
tended that  primary  laws  are  unconstitutional  as  involving  the  expend- 
iture of  public  money  for  private  purposes,  but  the  answer  to  this 
objection  has  been  that  the  primaries  are  not  the  private  affairs  of 
the  political  parties  but  constitute  a  part  of  the  election  machinery 
of  the  state.^  So  the  legislature  may  distribute  the  expense  of  pri- 
mary elections  by  imposing  the  expense  of  a  city  primary  on  the 
whole  county  wherein  it  is  located.*  Objections  based  on  constitu- 
tional limitations  respecting  special  or  local  laws  are  disposed  of 
upon  the  settled  principles  applicable  to  such  objections  generally,* 
and  the  same  may  be  said  of  objections  involving  the  titles  of  pri- 
mary laws  or  predicated  on  their  character  as  being  amendments 
of  prior  laws.* 

88.  Primary  Elections  as  within  the  Meaning  of  the  Term  Elec- 
tions.— It  has  been  held  in  a  number  of  cases  ^at  constitutional  or 
statutory  provisions  referring  to  "elections"  *  are  applicable  only  to 
general  elections;  it  being  pointed  out  that  primaries  were  not  in 
contemplation  at  the  time  of  the  adoption  of  the  constitution,  and 
that  while  it  may  be  true  that  they  are  a  part  of  the  political  machin* 
ery  that  starts  ^e  candidate  on  his  way,  yet  they  are  merely  sub- 
stitutes for  party  caucuses  or  conventions  and  hence  not  within  the 
limitations  and  safeguards  of  the  constitution  relating  to  elections 
generally.*  The  contrary,  however,  seems  to  be  more  in  harmony 
with  the  importance  assigned  to  primary  elections  in  the  modem 
election  machinery,  and  likewise  appears  to  be  the  more  generally 
accepted  view.  Thus,  it  has  been  pointed  out  that  the  right  to 
choose  candidates  for  public  office  whose  names  shall  appear  on  the 
official  ballot  is  as  valuable  as  the  right  to  vote  for  them  after  they 

20.  State  v.  Jonkin,  85  Neb.  1,  122       See  Statutxs. 
N.  W.  473, 23  L.R.A.(N.S.)  839.  5.  Ashford   v.    Goodwin,   103    Tex. 

1.  Notes:  22  L.R.A.(N.S.)  1136;  12  491,  131  S.  W.  535,  Ann.  Cas.  1913A 
Ann.  Cas.  74.  699  and  note. 

2.  Ladd  v.  Holmes,  40  Ore.  167,  66       Note:  18  L.R.A.(N.S.)  412. 

Pac.  714,  91  A.  S.  R.  457.  6.  line  v.  Board  of  Election  Can- 

3.  Notes:  22  L.R.A.(N.S.)  1139;  41   vassers,  154  Mich.  329, 117  N.  W.  730, 
L.R_A.(N.S.)   135;  12  Ann.  Cas.  75.   16  Ann.   Cas.  248,  18  L.R.A.(N.8.) 

And  see  Constttotional  Law,  vol.  412;  State  v.  Flaherty,  23  N.  D.  313, 

6,  p.  417  et  seq.  136  N.  W.  76,  41  LR.A.(N.S.)  132. 

4.  Notes:  22  L.R.A.(N.8.)   1137  et  Note-  Ann.  Cas.  1913A  703. 
■eq.;  41  L.R.A.(N.S.)  134. 

1074 


Digitized  by 


Google 


9  B.  C.  L.  ELECTIONS  f  88 

are  chosen,  and  is  of  precisely  the  same  natore,  and  so  the  statute 
which  provides  the  methods  by  which  that  shall  be  done,  and  pre- 
scribes and  limits  the  rights  of  voters  and  of  parties,  must  be  regarded 
as  an  integral  part  of  the  process  of  choosing  public  officers,  and  as 
an  election  law.'  On  this  principle  it  has  been  held  that  a  pri- 
mary election  is  an  "election"  within  the  constitutional  or  statutory 
use  of  that  term.*  Also,  constitutional  qualifications  prescribed  for 
voters  at  "any  ejection,"  '  or  at  an  election  "authorized  by  law,"  ** 
have  been  held  to  determine  the  class  of  voters  who  may  vote  at 
primary  elections.  According  to  this  view  it  is  not  competent  for 
the  legislature  to  enlarge  the  class  of  electors  for  that  purpose  nor 
to  restrict  it,  and  thus  to  place  the  first  and  very  important  steps  of 
an  election  in  the  hands  of  others  than  constitutional  electors.**  And 
so  a  statutory  provision  requiring  a  longer  term  of  residence  in  the 
election  district  in  order  to  entitle  the  elector  to  vote  at  a  primary 
than  is  specified  by  the  constitution  is  invalid,  and  likewise  if  the 
statute  required  registration  as  a  prerequisite  to  the  right  to  vote  at  the 
primary  and  failed  to  furnish  an  opportunity  for  voters  to  register, 
within  thirty  days  thereof,  it  would  thereby  disfranchise  qualified 
voters  and  so  be  invalid.**  Nor  can  the  residence  required  at  a 
primary  electiop  be  fixed  at  a  shorter  period  than  that  prescribed 
in  the  constitution  for  qualified  electors.  And,  similarly,  a  provi- 
sion basing  the  right  to  vote  on  the  fact  that  the  voter's  name  appeared 
on  the  registration  lists  prepared  for  the  preceding  general  election 
would  be  unconstitutional  as  excluding  electors  having  a  constitu- 
tional right  to  vote.** 

89.  Requirements  of  Party  Affiliations. — The  application  of  con- 
stitutional qualifications  becomes  a  matter  of  peculiar  interest  in 
the  case  of  statutory  provisions  confining  the  right  of  electors  to 
vote  to  their  own  party  primaries.  Almost  without  exception  pri- 
mary laws  provide  some  rule  for  testing  the  party  character  of  the 
electors  desiring  to  participate  in  the  naming  of  party  candidates 
and  it  has  consistently  been  held  that  any  reasonable  test  of  party 
affiliation  may  be  required  by  the  legislature  of  those  who  desire  to 

7.  Britton  ▼.  Board  of  Election  Pac.  659,  41  LJt.A.  196;  Ladd  v 
Com'rs,  129  Cal.  337,  61  Pac.  1115,  51  Holmes,  40  Ore.  167,  66  Pac.  714,  91 
L.R.A.  115;  People  v.  Board  of  Elec-   A.  S.  R.  457. 

tion  Com'rs,  221  111.  9,  77  N.  E.  321,  11.  Johnson  v.  Grand  Forks  County, 

5  Ann.  Caa.  562;  State  v.  Junkin,  85  16  N.  D.  363,  113  N.  W.  1071,  125  A. 

Neb.  1,  122  N.   W,  473,  23   L.R.A.  S.  R.  662. 

(N.S.)  839.  Note:  22  L.EA.(N.S.)  1141. 

8.  Notes:  18  L.R.A.(N.S.)  412;  12.  People  v.  Strassheim,  240  lU. 
Ann.  Cas.  1913A  702.  279,  88  N.  E.  821,  22  L.E.A.(N.S.) 

9.  Johnson  v.  Orand  Forks  County,  1135. 

16  N.  D.  363,  113  N.  W.  1071, 125  A.  13.  Spier  v.  Baker,  120  Cal.  370,  52 
S.  R.  662.  Pac.  659,  41  LJI.A.  196. 

10.  Spier  v.  Baker,  120  Cal.  370,  52 
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participate  in  the  primary  elections  of  the  several  parties.**  The 
purpose  of  such  provisions  is  to  prevent  voters  from  raiding  the 
primaries  of  a  party  to  which  they  do  not  belong.*'  In  determining 
the  validity  of  such  tests  no  question  can,  of  course,  be  raised  under 
the  broad  rule  laid  down  in  some  of  the  cases,  that  constitutional 
provisions  as  to  electoral  qualifications  do  not  apply  to  primary  elec- 
tions.** But  it  does  not  seem  to  be  necessary  to  go  to  this  extreme 
in  order  to  support  such  a  regulation,  for  it  is  not  true  that  every 
citizen  accorded  the  elective  franchise  under  the  constitution  is  entitled 
to  vote  at  all  elections.  A  citizen  of  one  county  is  not  entitled  to 
vote  at  an  election  held  in  another  county,  and  a  citizen  of  one  pre- 
cinct is  not  entitled  to  vote  in  another,  so  that  the  right  of  all  elec- 
tors to  vote  does  not  extend  to  all  elections  authorized  by  law,  but 
is  dependent  largely  upon  the  place  of  residence  and  the  nature  of 
the  election  to  be  held.  So  where  party  primary  elections  are  held, 
it  is  not  a  violation  of  the  constitution  that  all  electors  are  not  per- 
mitted to  vote  at  a  particular  party  election,  and  their  exclusion 
is  not  an  infringement  or  denial  of  a  constitutional  right  or  privi- 
lege.*' Again,  it  has  been  pointed  out  that  though  the  general  con- 
stitutional qualifications  are  applicable  to  the  extent  of  Umiting  such 
primary  election  to  constitutional  electors  and  of  guaranteeing  a 
secret  ballot  at  primaries,  they  are  limited  in  application  by  the  pur> 
pose  for  which  the  election  is  provided,  the  power  to  declare  such 
purpose  being  reserved  to  the  legislature  by  the  constitution  in  all 
cases  except  general  elections  provided  for  therein.  The  primary  is 
not  held  to  a£Pord  an  elector  as  such  a  chance  to  exercise  his  right 
of  suffrage,  but  instead,  as  an  opportunity  to  participate  in  the  pro- 
ceedings and  acts  of  a  political  party,  and  the  constitutional  rights 
of  the  elector  are  not  paramount  to  such  contemplated  legislative 
purpose.  So  a  party  primary  law  is  not  rendered  unconstitutional 
because  the  right  of  suffrage  at  the  primary  is  made  to  depend  on 
the  assertion  of  a  partisan  belief  by  the  elector  and  because  such 
election  regulations  forbid  an  elector  from  voting  who  belongs  to 
no  political  party.  Under  this  reasoning  a  party  enrolment  law  which 
requires  the  elector  to  state  his  party  affiliations  in  advance  of  the 
day  of  the  primaries  may  be  held  valid.**    The  test  of  party  affiliation 

14.  State  V.  Blaisdell,  18  N.  D.  55,  136  N.  W.  76,  41  L.R.A.(N.S.)  132. 
118  N.  W.  141,  138  A.  S.  R.  741,  24       16.  State  v.  Felton,  77  Ohio  St.  554, 
L.R.A.(N.S.)  465;  State  v,  Flaherty,  84  N.  E.  85, 12  Ann.  Gas.  65. 
23  N.  D.  313,  136  N.  W.  76,  41  L.R.A.       Note:  Ann.  Gas.  1913 A  703. 
(N.S.)  132;  State  v.  Felton,  77  Ohio       17.  Ladd  v.  Holmes,  40  Ore.  167, 
St.  554,  84  N.  E.  85,  12  Ann.  Gaa.   66  Pac.  714,  91  A.  S.  R.  457. 
65  and  note;  Ladd  t.  Hohnes,  40  Ore.      18.  State  v.  Flaherty,  23  N.  D.  313, 
167,  66  Pac.  714,  91  A.  S.  R.  457.  136  N.  W.  76,  41  L.R.A.(N.S.)  132. 

Note:  22  L.R.A.(N.S.)  1141.  Note:  Ann.  Gas.  1913A  703. 

16.  State  V.  Flaherty,  23  N.  D.  313, 
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has  also  been  attacked  on  the  ground  that  it  violates  the  secrecy  of 
the  ballot,  but,  as  has  been  pointed  out,  it  is  the  secrecy  of  the  ballot 
which  the  law  protects  and  not  secrecy  as  to  the  political  party  with 
which  the  voters  intend  to  act.  Affiliation  with  a  party  has  always 
compelled  a  disclosure  impliedly  at  least  of  the  character  of  a  per- 
son's vote.  Moreover  participation  in  the  primary  is  voluntary." 
Various  means  of  testing  party  affiliation  are  provided,  the  simplest 
being  a  denial  of  the  right  to  vote  at  a  party  primary  election  unless 
the  applicant  "voted  with  the  political  party  holding  such  primary 
election  at  the  last  general  election,"  **  or  unless  he  voted  for  a  major- 
ity of  the  party  candidates  at  the  last  election.*  Frequently  this  test 
is  not  self-acting  but  becomes  operative  only  by  a  challenge,  when  the 
voter  must  make  an  affidavit  as  to  bis  affiliation.  Under  these  cir- 
cumstances the  regulation  merely  constitutes  a  weapon  by  which  a 
party  may  defend  itself  against  the  intrusion  of  persons  not  members 
of  it."  In  some  instances  the  oath  requires  not  only  a  statement  of 
affiliation  with  and  belief  in  the  principles  of  the  party,  but  a  decla- 
ration of  intention  to  support  the  principles  and  candidates  of  the 
party  in  the  coming  election.  In  others  a  promise  to  support  the 
party  nominee  is  a  prerequisite  to  admission  to  the  primary.*  In 
some  jurisdictions  an  open  primary  has  been  adopted,  under  which 
the  members  of  one  party  may,  without  restraint,  vote  for  the  nom- 
ination of  candidates  for  office  in  any  other  party;  but  such' pro- 
visions have  not  been  received  with  much  favor.  In  some  cases  they 
have  been  repealed  by  subsequent  legislatures.*  In  others  they  have 
been  declared  unconstitutional  on  the  ground  that  a  law  authorizing 
or  even  permitting  the  opponents  of  an  organized  political  party  to 
name  the  delegates  to  its  nominating  convention  would  lay  it  open 
to  disruption  and  destruction,  and  would  constitute  a  violation  of 
the  reserved  rights  of  the  people,  self-preservation  being  an  inherent 
right  of  political  parties  as  well  as  of  individuals.'  In  still  other 
states,  however,  a  different  view  of  such  legislation  has  been  taken, 
on  the  ground  that  such  objections  are  political  rather  than  judicial, 
and  should  be  remedied  by  the  legislature  and  not  by  the  courts.  It 
cannot  be  presumed,  it  is  held,  that  any  considerable  following  of 

19.  People    V.    Board    of    Election   118  N.  W.  141,  138  A.  S.  R.  741,  24 
Com'rs,  221  111.  9,  77  N.  E.  321,  5   L.R.A.(N.S.)  465. 

Ann.  Cas.  562;  State  y.  Blaisdell,  18  Note:  5  Ann.  Caa.  568. 

N.  D.  55, 118  N.  W.  141, 138  A.  S.  R.  3.  Note:  12  Ann.  Cas.  74, 

741,  24  L.R.A.(N.S.)   465;  State  v,  4.  State  v.  Wait,  92  Neb.  313,  138 

Flaherty,  23  N.  D.  313, 136  N.  W.  76,  N.  W.  159,  43  L.R.A.(N.S.)  282. 

41  L.R.A.(N.S.)  132.  5.  Britton    v.    Board    of    Election 

20.  State  v.  Felton,  77  Ohio  St.  554,  Com'rs,  129  Cal.  337,  61  Pac.  1115» 
84  N.  E.  85, 12  Ann.  Cas.  65.  51  LJR.A.  115. 

1.  Note:  5  Ann.  Cas.  568.  Note:  22  L.R.A.(N,S.)  1137. 

2.  State  V.  Blaisdell,  18  N.  D.  55, 
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one  political  creed  will  deliberately  desert  their  own  party  primary 
in  order  to  foist  an  unworthy  set  of  candidates  on  a  rival  party.* 
90.  Regulation  of  Right  to  Be  a  Candidate  at  Primary  Election- 
It  is  customarily  provided  that  only  those  persons  are  entitled  to 
have  their  names  appear  on  the  primary  ballot  as  candidates  for 
party  nomination,  who  have  first  filed  a  petition  to  that  end,  at  a 
time  and  in  a  form  prescribed,  and  with  tiie  proper  official.    While 
this  regulation  prescribes  an  exclusive  mode  for  nominating  public 
officers,  it  is  sustained  on  the  ground  that  its  subject  matter  is  not  an 
absolute  right  upon  the  exercise  of  which  the  legislature  may  not 
impose  reasonable  restrictions.'     In  some  jurisdictions,  in  addition 
to  the  requirement  of  affiliation  on  the  part  of  the  electors  of  a  party, 
a  preliminary  declaration  of  affiliation  by  the  candidate  is  required. 
Where  this  is  the  case  the  fusion  of  two  parties  may  be  provided 
for  by  permitting  a  candidate  to  affiliate  with  both.    Whether  such 
a  provision  is  valid  unless  the  voters  are  given  a  blank  space  on  the 
ballot  wherein  they  may  insert  the  name  of  anyone  whom  they  may 
wish  to  nominate,  is  a  question  concerning  which  there  may  he  con- 
siderable doubt ;  *  for  the  restriction  would  appear  to  constitute  an 
unwarranted  interference  with  the  right  of  the  voters  to  select  as 
their  candidate  anyone  qualified  for  the  office,  a  right  supported  in 
some  jurisdictions  wherein  it  has  been  held  incompetent  for  the  legis- 
lature to  prohibit  a  party  committee  vested  with  the  right  to  nomi- 
nate 'candidates  from  naming  persons  already  selected  by  another 
party.*    Some  courts,  however,  have  sustained  a  requirement  provid- 
ing that  when  the  nomination  papers  of  a  candidate  are  filed  they 
shall  be  accompanied  by  an  affidavit  declaring  the  name  of  the  can- 
didate's party,  that  he  affiliated  with  said  party  at  the  last  preceding 
general  election,  and  either  that  he  did  not  vote  or  that  he  voted 
for  a  majority  of  the  candidates  of  said  party  at  said  next  preceding 
election,  and  intends  so  to  vote  at  the  ensuing  election.    This,  it  is 
held,  does  not  violate  a  constitutional  provision  prescribing  the  form 
of  oath  to  be  taken  by  one  before  entering  on  the  duties  of  his  office, 
and  providing  that  no  other  oath  or  declaration  shall  be  required.^* 
A  further  restriction  forbidding  a  candidate  defeated  at  the  prima- 
ries from  running  on  an  independent  ticket  has  also  been  upheld, 
probably  on  the  reasoning  that  the  voters  may  write  in  his  name  on 
the  ballot.**     But  it  is  not  permissible  to  affix  qualifications  as  to 
the  residence  of  candidates  for  nomination  different  from  those  pre- 
scribed by  the  constitution  for  candidates  for  election.**    Nor  is  it 
permissible  to  require  candidates  for  the  legislature  to  pledge  them- 

6.  State  V.  Frear,  142  Wis.  320, 125  93  N.  E.  262,  140  A.  S.  R.  626. 
N.  W.  961,  20  Ann.  Cas.  633.  See  supra,  par.  79  et  seq. 

7.  Note:  22  L.R.A.(N.S.)  1143.  10.  Note:  22  L.R.A.(N.S.)  1142. 

8.  State  V.  WelU,  92  Neb.  337,  138       11.  Notes:  22  L.R.A.(N.S.)  1143;  5 
N.  W.  165,  41  L.R.A.(N.S.)  1088.  Ann.  Cas.  568. 

9.  Matter  of  Callahan,  200  N.  Y.  59,       12.  Note:  22  L.R.A.(N.S.)  1143. 
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selves  to  support  and  vote  for  that  candidate  of  their  party  for  United 
States  senator  who  shall  have  received  a  majority  of  the  party  votes 
for  the  office.*'  And  a  qualification  has  also  been  held  invalid  which 
requires  of  a  candidate  a  declaration  on  oath  that  he  consents  to  be 
a  candidate,  on  the  ground  that  it  precludes  the  voters  from  choos- 
ing as  a  candidate  one  who  declines  himself  to  seek  the  office.  More- 
over, where  the  constitution  prescribes  the  oath  which  will  be  required 
as  a  qualification  for  any  office,  and  prohibits  a  requirement  of  any 
other  oath,  this  has  been  held  to  be  another  ground  for  invalidity.** 
It  has  been  held,  however,  under  constitutions  cc»itaining  no  such 
restrictive  provisions  as  to  the  oath  to  be  taken,  that  the  qualification 
indicated  is  proper  and  cannot  be  considered  as  additional  to  those 
required  by  the  constitution,  as  the  electors  should  be  entitled  to 
express  a  choice  between  candidates  who  are  willing  to  assume  the 
duties  of  office  if  elected.*' 

91.  Nomination  Petitions. — ^A  necessary  part  of  the  machinery  of 
primary  elections,  and  of  the  machinery  of  general  elections  in  so 
far  as  independent  nominations  are  concerned,  is  a  provision  for  some 
method  of  placing  a  candidate's  name  on  the  ballot.  This  is  ordi- 
narily accomplished  by  means  of  a  nominating  petition  signed  by  a 
given  number  of  voters.  The  provisions  regulating  these  petitions 
have  given  rise  to  a  number  of  decisions.  One  interesting  regulation, 
though  not  extensively  adopted,  requires  each  signer  of  a  nomination 
paper  to  pledge  himself  to  support  the  candidates  or  candidate  whose 
nomination  is  therein  requested.  Such  a  provision  has  been  sup- 
ported as  a  reasonable  means  of  assuring,  in  the  case  of  independent 
political  parties,  the  bona  fide  character  of  the  support  to  be  given 
them,  in  order  that  the  ballot  may  not  be  loaded  with  party  names 
having  no  real  following  of  voters.**  But  a  serious  question  as  to 
the  validity  of  such  a  regulation  may  be  raised,  particularly  where 
the  requirement  is  extended  so  as  to  make  it  necessary  for  voters  for 
delegates  to  a  convention  to  express  a  bona  fide  present  intention  to 
support  the  nominees  selected  by  the  convention.*'  A  provision 
intended  to  accomplish  somewhat  the  same  end,  and  one  extensively 
adopted,  prevents  the  signers  of  one  petition  from  signing  a  second 
petition  nominating  other  candidates  for  the  same  office.-  This,  how- 
ever, would  ordinarily  not  prevent  persons  who  had  participated  in 
nominating  candidates  at  the  primaries  from  signing  an  independ- 
ent nominating  petition  for  candidates  for  the  same  office.*'    The 

18.  Note:  22  L.R.A.(N.S.)  1143.  N.  W.  961, 20  Ann.  Cas.  633. 

14.  State  V.  BlaisdeU,  18  N.  D.  55,      16.  State  v.  Poston,  59  Ohio  St.  122, 

118  N.  W.  141,  138  A.  S.  E.  741,  24  52  N.  E.  196,  43  L.R.A.  90. 
L.R.A.(N.S.)  465.  Note:  4  Ann.  Cas.  141. 

Notes:    22    L.R.A.(N.S.)    1143;    5       17.  Spier  v.  Baker,  120  Cal.  370,  52 

Ann.  Cas.  568.  Pac.  659, 41  L.R.A.  196. 

16.  State  V.  Frear,  142  Wis.  320, 125       18.  State  v.  Harmon,  35  Nev.  J  89, 
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regulations  as  to  the  number  of  signers  to  a  petition  ordinarily  fix 
a  minimum  requirement,  and  unless  this  number  of  proper,  bona  fide 
signatures  appear  the  petition  is  insufficient.  In  some  cases  both  a 
minimum  and  a  maximum  are  fixed.  There  is  a  question  as  to  the 
validity  of  such  a  regulation,  it  being  held  in  one  case  that  it  ia  a 
violation  of  the  freedom  of  elections  in  that  it  deprives  those  citi- 
zens not  included  in  the  number  signing  before  the  limit  has  been 
reached,  from  participating  in  the  preliminary  step  in  the  nomina- 
tion of  a  candidate.*'  It  is  difficult,  however,  to  understand  what 
substantial  loss,  if  any,  is  thus  sustained,  and  the  contrary  opinion 
as  to  the  validity  of  a  fixed  maximum  seems  the  more  reasonable. 
A  conclusion  in  accord  with  this  latter  view  has  been  reached  though 
the  limitation  under  consideration  extended  only  to  petitions  for  the 
placing  of  candidates'  names  on  the  primary  ballot  and  left  without 
restriction  independent  nomination  petitions,  and  was  therefore  sub- 
ject to  the  complaint  that  it  discriminated  in  favor  of  candidates 
nominated  by  nomination  papers  and  against  those  securing  a  place 
on  the  ballot  as  nominees  of  a  political  party  at  the  primary  election. 
It  was  pointed  out,  however,  that  the  reason  for  the  limitation  did 
not  exist  equally  in  the  two  cases  and,  moreover,  that  the  candidates, 
being  difPerently  nominated,  were  not  in  the  same  class,  whereas  the 
objection  of  discrimination  could  be  raised  properly  only  where  the 
persons  unequally  affected  were  situated  alike.**  Signers  of  a  peti- 
tion for  nomination  are  customarily  required  to  give  their  occupa- 
tion and  place  of  residence,  presumably  for  the  purpose  of  identifi- 
cation. Their  residence  is  also  important  in  order  to  determine  that 
the  signers  are  residents  of  the  district  for  which  the  person  to  be 
nominated  is  a  candidate.  In  the  giving  of  this  information  it  has 
been  held  that  courts  will  take  judicial  notice  of  abbreviations  in 
common  use  and  also  of  the  ordinary  contractions  or  abbreviations 
of  Christian  names,  and  so,  where  a  statute  required  that  each  voter 
should  "add  to  his  signature  his  business  and  residence,  street  and 
number  if  any,"  it  was  held  that  the  use  of  ditto  marks  was  per- 
missible,* though  the  better  practice,  of  course,  would  be  not  to  use 
such  marks,  as  there  is  some  variance  of  opinion  in  this  matter. 
Where  a  petition  is  presented  to  a  voter  for  his  signature  it  should 
present  to  him  a  complete  and  accurate  statement  of  its  purpose. 
The  form  is  ordinarily  prescribed  by  law,  it  being  frequently  pro- 
vided that  none  but  officially  prepared  forms  shall  be  used.  After 
the  voter's  signature  has  been  secured  no  material  change  in  the 

127  Pac.  221,  Ann.  Cas.  1914C  891  and       20.  State  v.   Frear,  142  Wis.  320, 
note;  State  v.  Burdick,  6  Wyo.  448,  46   125  N.  W.  961,  20  Ann.  Cas.  633. 
Pac.  854,  34  L.R.A.  845.  1.  State  v,  Bunnell,  131  Wis.  198, 

19.  State  V.  Jnnkin,  85  Neb.  1,  122  110  N.  W.  177, 11  Ann.  Cas.  560. 
N.  W.  473,  23  L.R,A.(N.S.)  839. 
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purport  of  the  petition  can  be  made.  Hence  where  a  candidate  is 
to  be  nominated  for  an  unexpired  term,  and  the  petition  as  orig- 
inally circulated  purports  to  name  him  as  a  candidate  for  a  full 
term,  a  subsequent  interlineation  of  the  words  "for  the  unexpired 
term"  will  destroy  its  validity.'  It  is  also  permissible  to  require  a 
candidate  to  file  with  his  petition  an  affidavit  stating  his  residence, 
his  postoffice  address,  his  election  district,  the  name  of  the  office  for 
which  he  is  a  candidate,  and  other  matters  relating  to  his  candidacy. 
These  are  not  such  restrictions  on  the  rights  of  the  elector  as  to  justify 
the  courts  in  declaring  the  act  void.  This  duty  is  enjoined  on  the 
candidate  and  not  upon  the  elector.  The  rights  of  the  voter  are  only 
incidentally  involved.* 

92.  Time  for  Filing  Nomination  Petitions. — Nomination  petitions 
must  be  filed  within  the  time  fixed  by  statute  before  the  date  of  the 
primary  election.  The  phraseology  used  in  the  statutes  is  varied 
and  the  decisions,  of  course,  vary  accordingly.  Where  the  statute 
requires  the  filing  of  a  petition  not  less  than  twenty  days  before  the 
primary  the  computation  is  made  by  counting  back  twenty  days, 
excluding  the  day  of  election,  and  a  petition  filed  on  the  twentieth 
day  is  in  time;  but  if  the  statute  requires  the  petition  to  be  filed  "at 
least  twenty  days  prior"  to  the  primary  it  must  be  filed  at  least  one 
day  earlier  than  is  required  under  the  other  phraseology  mentioned, 
that  is,  the  filing  must  be  accomplished  without  the  twenty  day  period 
and  not  within  it.  This  conclusion  is  not  altered  by  the  fact  that 
the  last  day  falls  upon  Sunday,  though  a  provision  of  the  general 
laws  specifies  that  a  holiday  shall  be  excluded  when  it  is  the  last 
day  of  the  time  in  which  any  act  required  by  law  is  to  be  done.  So 
a  petition  may  not  be  filed  on  the  following  business  day  when  the 
end  of  the  period  for  such  filing  falls  on  Sunday  or  other  holiday. 
Ordinarily  these  statutory  provisions  are  held  to  be  mandatory.*  But 
under  the  usual  rule  for  the  computation  of  time,'  and  by  analogy 
to  the  rulings  as  to  the  filing  of  certificates  of  nomination,*  it  would 
seem  that  the  petition  may  be  filed  at  any  time  before  midnight  of 
the  last  day  of  the  specified  period,  even  after  the  usual  office  hours 
of  the  official  with  whom  the  filing  must  be  made.  The  conclusion 
that  in  the  legal  computation  of  time  fractions  of  a  day  are  not  to 
be  considered,  must  not,  however,  be  understood  as  preventing  a  rec- 
ognition of  the  fact  that  one  of  two  competing  nomination  peti- 
tions has  been  filed  prior  to  another  although  upon  the  same  day. 
The  rule  that  a  day  is  an  indivisible  period  of  time  is  a  mere  legal 

2.  State  V.  BunneU,  131  Wia.  198,  125  Pae.  182,  Ann,  Cas.  1914A  1132 

110  N.  W.  177, 11  Ann.  Cas.  560.  and  note. 

S.  Winston  v.  Moore,  244  Pa.   St.  6.  See  Time. 

447,  91  Atl.  520,  Ann.  Cas.  1915C  498,  6.  See  supra,  par.  79,  and  infra,  par. 

L.R.A.  1915A  1190.  100. 

4.  Seawell  v.  GiSord,  22  Idaho  295, 
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fiction,  and  subject  to  numerous  exceptions.  The  courts  will  dis- 
regard the  fiction  and  take  cognizance  of  the  actual  time  of  the  h^ 
pening  of  an  event  or  the  doing  of  an  act,  when  the  actual  point 
of  time  is  important  in  order  that  justice  may  he  done.' 

93.  Validity  of  Requirement  of  Fees  for  Filing  Petition. — Pees 
are  sometimes  required  to  be  paid  on  the  filing  of  petitions  for  nom- 
ination. Such  provisions  must,  however,  be  adopted  with  caution. 
It  is  true  that  reasonable  regulations  such  as  a  proper  percentage 
of  signers  to  a  petition  indicating  a  real  desire  for  the  privilege  of 
voting  for  a  person,  or  other  reasonable  conditions  or  restrictions,  may 
be  imposed.  If  there  were  no  such  conditions  the  ballot  might  be 
so  large  as  to  be  impracticable.  But  there  can  be  no  discrimination 
based  on  the  ground  that  one  person  has  money  to  pay  for  the  priv- 
ilege of  being  a  candidate  and  chooses  to  pay,  and  another  has  not 
the  means  or  is  unwilling  to  buy  the  privilege.  It  may  be  true  that 
a  reasonable  fee  may  be  charged,  but  where  the  payments  required 
bear  no  relation  to  the  service  rendered  in  filing  the  papers  or  the 
expenses  of  the  election  and  are  purely  arbitrary  exactions  of  money 
to  be  paid  into  the  public  treasury  as  a  consideration  for  being  per- 
mitted to  be  a  candidate,  they  are  invalid.  Every  eligible  person  has 
a  right  to  be  a  candidate  without  being  subjected  to  arbitrary  and 
unreasonable  burdens.  Moreover,  the  voters  have  a  right  to  choose 
any  eligible  person  as  a  candidate.*  Nor  is  it  possible  to  support  such 
a  requirement  on  the  ground  that  it  is  a  proper  regulation  for  restrict- 
ing the  number  of  candidates,  for  though  this  may  be  done  in  some 
proper  way,  the  right  of  any  citizen  to.  be  a  candidate  must  be  jealously 
guarded.  As  has  been  well  pointed  out,  it  must  be  remembered  that 
in  this  country  a  candidacy  may  be  hopeless  as  regards  the  election 
of  the  nominee,  and  yet  important  and  highly  desirable  as  a  means 
of  exhibiting  the  strength  of  a  section  of  electors  or  of  a  particular 
movement,  thus  compelling  the  attention  of  the  leading  parties  and 
the  modification  of  their  platforms  and  legislative  poUcies,  wherefrom 
it  will  be  seen  that  the  plan  of  requiring  a  reasonable  deposit  is  not 
adapted  to  our  political  methods.  So,  where  such  fees  exacted  under 
an  unconstitutional  statute  are  paid  under  protest,  they  may  be 
recovered  by  action .•  In  some  instances,  however,  filing  fees  are 
upheld  though  substantial  in  amount." 

94.  Limitation  of  Number  of  Parties  Admitted  to  Primaries. — 
Limitation  of  the  number  of  parties  recognized  at  primary  elections 

7.  Stewart  v.  BaUot  Com'rs,  71  W.  16  N.  D.  363,  113  N.  W.  1071,  125  A. 
Va.  246, 76  S.  E.  448,  Ann.  Cas.  1914C   S.  R.  662. 

93.  Note:  22  L.R.A.(N.S.)  1142. 

8.  People  T.  Board  of  Election  10.  State  t.  Brodigan  (Nev.)  143 
Com'rs,  221  DI.  9,  77  N.  E,  321, 5  Ann.  Pae.  238,  L.R.A.1915B  197  and 
Cos.  562  and  note.  note. 

9.  Johnson  ▼.  Grand  Forks  Connty,  Note:  22  L.R.A.(N.S.)  1142. 
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is  accomplished  in  mttcb  the  same  manner  and  for  much  the  same 
reasons  as  the  recognition  of  parties  is  limited  in  the  preparation  of 
the  official  ballot  at  general  elections.  The  limitation  in  the  latter 
case  has  already  been  considered  and  its  validity  as  a  proper  regulation 
discussed.*^  It  is  frequently  provided  that  only  those  parties  shall  be 
entitled  to  participate  at  the  primary  elections  which  polled  a  certain 
percentage'  of  the  vote  cast  at  a  preceding  election.  This  has  been 
protested  against  ou  the  ground  that  it  represents  an  unjust  and 
unwarranted  discrimination  against  a  party  polling  less  than  the 
required  percentage,  and  for  this  reason  has  even  been  declared 
invalid  in  some  jurisdictions,  it  being  pointed  out  in  addition  that 
in  cases  where  delegates  to  an  official  convention  are  elected  at  the 
primaries  a  party  deprived  of  the  right  so  to  elect  its  delegates  is 
deprived  practically  of  the  right  to  hold  a  nominating  convention, 
and  so  is  debarred  from  the  privileges  and  the  protection  afforded 
other  parties,  which  discrimination  is  not  overcome  by  permitting 
such  minor  parties  to  place  their  candidates  on  the  ballot  in  a  different 
way.**  But  the  weight  of  authority  is  in  favor  of  the  validity  of  such 
a  regulation.*'  The  reasoning  is  that  if  the  opportunity  is  offered 
for  the  minor  parties  to  make  nominations  by  petition  and  in  this 
way  to  obtain  representation  on  the  ballot  at  the  election,  though  they 
are  required  to  follow  a  different  mode  of  procedure  to  accomplish  this 
purpose,  there  is  no  denial  of  the  ultimate  right  or  privilege  of  the 
electors  of  voting  for  the  candidate  of  their  choice  with  equal  ease 
and  facility.  The  difference  in  the  mode  of  obtaining  representation 
on  the  official  ballot  is  reasonably  suited  to  the  proper  direction, 
supervision,  and  control  of  the  greater  parties  at  their  primaries  with 
the  view  of  securing  a  free  and  equal  ballot.  This  conclusion  would 
hold  as  well  where  the  parties  elect  delegates  to  nominating  con- 
ventions at  the  primaries  as  in  cases  where  the  candidate  is  nominatMl 
directly;  for  the  minor  parties  which  are  deprived  of  the  opportunity 
of  electing  delegates  to  their  conventions  at  the  primaries  created  by 
law  may  hold  their  own  primaries  and  conventions  and  the  candidates 
named  by  them  may  secure  a  place  on  the  ballot  by  petition  or  other- 
wise as  the  law  may  prescribe.**  Such  regulations  apply  alike  to 
those  parties  similarly  situated,  and  it  is  within  the  power  of  the 
legislature  to  classify  political  parties  reasonably  in  reference  to  their 

11.  See  supra,  par.  89.  (N.S.)  132;  State  v.  Felton,  77  Ohio 

12.  Britton  V.  Board  of  Election  St.  554,  84  N  E.  85,  12  Ann.  Cas. 
Com'is,  129  Cal.  337,  61  Pac.  1115,  65  and  note;  State  v.  Phelps,  144  Wis. 
61  L.R.A.  115.  1,  128  N.  W.  1041,  35  L.R.A.(N.S.) 

Note:  22  L.R.A.(N.S.)  1144.  353. 

13.  People    V.    Board    of    Election       Note:  22  L.R.A.( N.S.)  1144. 
Com'rs,  221  HI.  9, 77  N.  E.  321,  5  Ann.       14.  Ladd  v.  Holmes,  40  Ore.  167,  66 
Cas.  562  and  note;  State  v.  Flaherty.  Pac.  714,  91  A.  S.  R.  467. 

23  N.  D.  313, 136  N.  W.  76,  41  L.R.A. 

1083 


Digitized  by 


Google 


i  95  ELECTIONS  9  R.  C.  L. 

numerical  strength.**  But  an  unreasonable  regulation  is  invalid.** 
The  size  of  the  vote  required  to  assure  recognition  varies  considerably 
under  the  different  statutes.  Sometimes  it  is  placed  at  one  per  cent 
of  the  total  vote  cast  at  the  last  preceding  election,*'  sometimes  at 
three  per  cent,**  or  as  high  as  ten  per  cent,**  while  in  some  states  the 
primary  is  limited  to  the  two  parties  having  the  highest  votes.** 

95.  Preferential  Primaries  for  United  States  Senators 'and  Presi- 
dent.— The  tendency,  evidenced  by  the  adoption  of  primary  election 
laws,  to  place  in  the  hands  of  the  individual  voters  of  a  party  the  right 
to  make  nominations,  has  reached  its  highest  expression  in  the  pro- 
visions for  a  preferential  vote  for  United  States  senators  and  can- 
didates for  president  and  vice-president.  The  seventeenth  amend- 
ment to  the  United  States  constitution  has  rendered  obsolete  the 
curious  statutes  which  undertook  to  give  the  voters  the  right  to  elect 
United  States  senators  notwithstanding  the  vesting  of  that  power 
in  the  state  legislatures.  That  amendment  provides  in  part  that 
"the  Senate  of  the  United  States  shall  be  composd  of  two  senators  from 
each  state,  elected  by  the  people  thereof,  for  six  years."  It  was  adopted 
in  answer  to  a  long  confirmed  contest  for  the  recognition  of  the 
principle  that  the  people  should  have  a  direct  voice  in  the  selection 
of  representative  officers  of  such  marked  importance.  But  before  its 
adoption  many  states  had  indirectly  arrived  at  an  approximation  of 
this  result.  The  method  ordinarily  employed  was  to  provide  for  the 
submission  at  the  party  primaries  of  the  names  of  candidates  for  the 
United  States  Senate,  which  were  voted  on  in  the  same  manner  as 
were  those  of  candidates  for  offices  to  be  filled  at  the  election,  the 
vote,  however,  being  merely  an  expression  of  preference.  In  some 
instances  it  was  further  provided  that  the  party  nominees  should  also 
be  submitted  to  the  voters  at  the  general  election,  in  which  event  the 
candidate  receiving  the  highest  vote  would  be  considered  the  popular 
preference.  The  legislature,  of  course,  was  required  by  the  federal 
constitution  actually  to  elect  the  senator,  but  the  preferential  vote  was 
frequently  a  highly  persuasive  factor  in  that  election,  so  persuasive, 
indeed,  in  some  instances,  that  a  legislature  of  one  party  at  times 
elected  a  senator  belonging  to  the  opposition.  For  this  reason  it  was 
very  vigorously  contended  that  such  acts  were  invalid  on  the  ground 
that  they  constituted  a  delegation  of  a  legislative  function  to  the 
people,  and,  moreover,  violated  the  provision  of  the  federal  con- 
stitution prescribing  that  United  States  senators  should  be  elected  by 

15.  Note:  22  L.R.A.(N.S.)  1142.  Pac.  714,  91  A.  S.  R.  457. 

16.  People    V.    Board    of    Election       Notes:   22   L.R.A.(N.S.)    1142;    12 
Com'rs,  221  111.  9,  77  N.  E.  321,  5  Ann.   Ann.  Cas.  75. 

Cas.  562. .  19.  State  v.  Felton,  77  Ohio  St.  554, 

17.  Notes:  22  L.R.A.(N.S.)  1142;  5  84  N.  E.  85, 12  Ann.  Cas.  65  and  note. 
Ann.  Cas.  568.  Note:  22  L.R.A.(N.S.)  1142. 

18.  Ladd  v.  Holmes,  40  Ore.  167,  66  20.  Note:  5  Ann.  Cas.  568. 
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the  legislatures.*  They  were,  however,  supported  on  the  ground  that 
they  represented  merely  a  use  of  the  right  to  petition  the  legislature.* 
Some  of  the  more  ambitious  laws  required  of  the  candidates  for  the 
legislature  that  they  take  an  oath  to  comply  with  the  preference 
expressed  by  the  voters,  but  such  provisions  were  considered  invalid 
both  on  the  ground  that  they  added  an  obligation  additional  to  the 
one  ordinarily  required  of  legislatures  under  state  constitutions,*  and 
the  broader  ground  that  the  legislatures  would  thereby  abandon  a 
legislative  prerogative  and  duty  imposed  on  them  by  the  federal 
constitution,*  though  in  at  least  one  jurisdiction  such  promises  by 
legislative  candidates  were  sustained  as  constitutional.*  The  presi- 
dentieil  preference  primary  exists  in  some  form  in  many  states,  but 
is  still  in  process  of  development.  The  effect  of  the  expression  of 
preference  by  the  party  voters  of  a  state  upon  the  delegates  to  a 
national  convention,  must  not,  however,  be  extended  to  electors  chosen, 
possibly  at  the  same  primary,  for  the  purpose  of  electing  a  president 
and  vice-president.  Under  the  well  established  construction  of  their 
duty  they  are  required  to  vote,  not  for  the  candidate  preferred  by 
the  voters  of  their  own  state,  but  for  the  candidate  actually  nomi- 
nated by  the  national  convention  of  their  party.  This  duty  is  so 
well  established  that  the  courts  have  in  some  instances  taken  notice 
of  it  and  have  declared  that  electors  of  a  party  cannot  continue  as 
such  and  refuse  to  support  the  party's  candidate.*  This  conclusion 
has,  however,  been  subject  to  modification  due  to  special  provisions  of 
state  laws,  and  the  attitude  of  the  party  in  the  state  has  been  made 
the  determining  factor  in  the  duty  of  the  electors  rather  than  that 
of  the  national  party.'  And  where  one  party  in  a  state  has  taken  the 
candidate  of  another  for  president,  but  retained  its  own  candidate  for 
vice-president  while  naming  the  same  electors  as  such  other  party,  the 
courts  will  not  interfere  upon  application  of  the  candidate  for  vice- 
president  upon  the  ground  that  voters  will  be  deceived  into  voting  for 
electors  who  will  not  if  elected  cast  their  votes  for  him.* 

96.  Powers  Delegated  to  Party  Committees  in  Respect  to  Pri- 
maries.— A  marked  change  in  the  manner  of  nominating  candidates 
for  office  has  been  effected  as  indicated,  but  it  must  not  be  assumed  that 
when  the  legislature  has  once  intervened  and  adopted  a  primary  elec- 

1.  State  v;  BlaisdeU,  18  N.  D.  55, 118  N.  W,  141, 138  A.  S.  R.  741, 24  L.R.A, 
N.  W,  141, 138  A.  S.  R.  741,  24  LJI.A.  (N.S.)  465;  State  v.  Frear,  142  Wis. 
(N.S)  465;  State  v,  Frear,  142  Wis.  320, 125  N.  W.  961,  20  Ann.  Cas.  633. 
320, 125  N.  W.  961,  20  Ann.  Cas.  633.       6.  Note:  22  L.R.A.(N.S.)  1147. 

2.  State  V.  Frear,  142  Wis.  320, 125  6.  State  v.  Wait,  92  Neb.  313,  138 
N.  W.  961, 20  Ann.  Cas.  633.  N.  W.  159,  43  LJI.A.  (N.S.)  282  and 

Note:  22  L.R.A.(N.S.)  1147.  note. 

3.  State  V.  BlaisdeU,  18  N.  D.  55, 118  7.  Note:  43  LJtA.(N.S.)  287,  288. 
N.  W.  141, 138  A.  S.  R.  741, 24  L.R.A.  8.  Breidenthal  v.  Edwards,  57  Kan. 
(N.S.)  465.  •  332, 46  Pac.  469,  34  L.R.A.  146. 

4.  State  V.  BlaisdeU,  18  N.  D.  55, 118       Note :  43  L.R.A.(N.S.)  288. 
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tion  law  that  it  has  thereby  removed  all  the  power  that  once  vested  in 
the  party  organizations  to  control  this  subject  so  as  to  make  it  a  purely 
legislative  function.  Therefore  it  cannot  be  considered  a  delegation 
of  legislative  authority  to  grant  to  a  party  committee  the  power  to 
prescribe  the  purpose,  time,  manner,  and  conditions  of  holding  the 
primary  election  and  the  qualifications  of  the  electors.  These  matters 
and  all  others  respecting  the  nomination  of  candidates  were,  prior  to 
the  passage  of  primary  election  legislation,  entirely  within  the  con- 
trol of  the  party  or  its  committee,  and  such  legislation  constitutes  no 
delegation  of  authority  but  merely  a  regulation  of  a  power  already 
possessed  by  the  party.  So  it  is  held  that  a  statute  is  valid  which 
permits  a  party  to  nominate  under  the  primary  law  or  otherwise 
renders  the  nomination  dependent  on  the  action  of  the  chief  authority 
in  the  party.'  But  there  is  some  difference  of  opinion  in  this  con- 
nection,^* and  it  has  been  held  that  the  question  whether  a  majority 
or  plurality  shall  be  necessary  to  an  election  is  legislative  in  its  nature 
and  therefore  may  not  be  left  to  a  party  committee,  for  a  law  must 
be  complete  in  all  its  terms  and  conditions  when  it  leaves  the  legis- 
lature, so  that  any  one  may  know  by  reading  it  what  his  rights  are 
and  how  it  will  operate  when  put  into  execution.**  But  where  the 
law  fixes  the  same  qualifications  for  voters  at  the  primaries  as  for 
voters  at  the  regular  elections,  a  further  provision  that  additional 
qualifications  may  be  required  by  the  different  parties  has  been  held 
not  to  constitute  a  delegation  of  legislative  authority.*' 

97.  Right  to  Membership  in  Political  Committee. — The  status  of 
party  committees  has,  of  course,  been  very  materially  changed  by 
primary  election  laws.  Originally  party  organizations  were  purely 
voluntary  associations  of  individuals  banded  together  for  a  common 
purpose.  The  method  of  determining  the  personnel  of  any  com- 
mittee or  other  organized  body  was  left  to  the  party  organizations 
themselves.  But  the  elaboration  of  primary  legislation  has  provided 
in  many  instances  for  the  method  of  electing  members  to  the  various 
bodies  making  up  the  party  organization,  and  has  thereby,  it  would 
seem,  annulled  their  former  character  as  voluntary  private  associations 
and  given  to  them  a  semi-public  character  and  to  their  members 
certain  lawful  rights  not  previously  possessed.  Apart  from  any  rights 
derived  through  primary  election  laws,  it  is  well  established  that 
membership  in  a  voluntary  political  association  of  individuals, 
organized  without  a  charter,  but  regulated  as  to  their  action  by  a 

9.  State  V.  Felton,  77  Ohio  St.  554,   Ann.  Cas.  74. 

84  N.  E.  85, 12  Ann.  Gas.  65  and  note.       11.  People    v.    Board    of    Election 
Note :  22  L.R.A.(N.S.)  1146.  Com'rs,  221  HI.  9,  77  N.  E.  321,  5  Ann. 

10.  People    V.    Board    of    Election    Cas.  562. 

Com'rs,  221  lU.  9,  77  N.  E.  321,  5  Ann.       Note :  22  L.R.A.(N.S.)  1146. 
Cas.  562.  .     12.  Notes:  22  L.R.A.(N.S.)  1146;  13 

Notes:   22   LJl.A.(N.S.)    1146;   12   Ann.  Cas.  75. 
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constitution  and  by-laws,  is  a  privilege  which  may  be  accorded  or 
withheld,  and  not  a  right  which  can  be  gained  independently  and 
enforced.  Therefore,  where  a  party  primary  is  held  ai  the  (Erection 
of  a  party  committee  and  under  party  rules  and  regulations,  a  person 
elected  thereat  to  membership  in  a  party  committee  does  not  acquire 
an  enforceable  right.**  The  committee  may  exercise  the  privilege 
incident  to  such  associations  generally,  pass  on  the  qualiikations  of 
its  members,  and  arbitrarily  refuse  to  admit  to  or  to  expel  from  mem- 
bership such  persons  as  it  deems  for  any  reason  to  be  undesirable. 
This  right  is  qualified  in  the  case  of  the  majority  of  voluntary  organi- 
zations by  the  principle  that  the  court  will  protect  rights  to  member- 
ship when  they  carry  rights  to  the  enjoyment  or  use  of  property; 
but  in  the  case  of  political  committees  this  qualification  does  not 
appear,  for  a  purely  political  committee  neither  owns  nor  pretends  to 
own  or  to  derive  any  benefit  from  anything  of  value  held  in  common. 
That  money  is  contributed  to  the  committee  for  campaign  purposes 
is  not  sufficient  to  establish  common  property.  This  money  is  to  be 
paid  out  and  it  gives  the  one  handling  the  share  put  in  his  possession 
no  personal  ownership  therein,  and  so  it  seems  clear  that  no  rights  of 
property  or  person  are  affected  by  a  refusal  to  admit  to  membership, 
nor  any  rights  of  citizenship  infringed  upon.**  This  condition  is 
not  changed  by  the  faet  that  the  party  primaries  are  regulated  by 
law,  through  the  establishment  of  laws  prescribing  the  duties  of  officers 
at  primary  elections  and  imposing  penalties  for'  misconduct;  for  so 
long  as  those  officers  are  party  officers  and  the  primaries  are  purely 
party  primaries,  a  person  elected  at  them  cannot  be  said  to  derive 
his  title  to  office  under  a  statute.**  A  different  status,  however,  is 
established  by  primary  election  laws,  under  which  the  election  is 
conducted  by  public  officials  in  a  manner  prescribed  by  statute,  and 
the  results  of  which  are  to  be  ascertained  in  accordance  with  the  law. 
It  is  possible  even  imder  such  laws  that  the  committee  still  retains  some 
degree  of  power  in  the  determination  of  the  qualifications  of  its 
members  unless  the  statute  expressly  provides  otherwise,  but  this 
power  would,  it  seems,  be  confined  to  questions  of  contests  arising 
out  of  the  primary  election  itself.  For  example,  if  the  vote  should 
result  in  a  tie  and  there  is  no  provision  in  the  statute  for  determining 
the  election  by  lot  or  otherwise,  the  committee  or  other  party  body  for 
which  the  contestants  were  candidate  would  have  the  right  to  fill 
the  vacancy  created  by  such  failure  to  elect.  This  power,  however, 
would  be  vested  in  the  party  committee  elected  at  the  primary  at 
which  the  tie  occurred  and  not  the  one  previously  in  existence.** 

18.  See  supra,  par.  96  et  seq.  16.  Keams  v.  Howley,  188  Pa.  St. 

14.  McKane   v.  Adams,  123  N.  Y.  116,  41  Atl.  273,  68  A.  S.  R.  852,  42 

609,  25  N.  E.  1057,  20  A.  8.  R.  785;  L.R.A.  235. 

Keams  v.  Howley,  188  Pa.  St,  116,  41  16.  Usilton  v.  Bramble,  117  Md.  lOj 

Atl.  273,  68  A.  S.  R.  852,  42  L.R.A.  82  AtL  661,  Ann.  Cas.  1913E  743  and 

235.  note. 
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Also,  in  the  case  of  a  national  convention  or  committee,  there  would 
be  no  obligation  to  recognize  delegates  or  committeemen  dected  under 
state  laws.  These  bodies  are  still  governed  by  their  own  rules  in  the 
seating  of  their  members,  though  they  recognize  generally  the  right 
to  their  seats  of  members  regularly  elected  in  accordance  with  state 
primary  laws.  Ordinarily  the  primary  election  laws  provide  for  the 
manner  in  which  contests  shall  be  determined,  and  when  this  is  the 
case  the  finding  of  the  statutory  authority  is  conclusive  on  the  party 
organization  within  the  state.  The  reason  for  this  change  in  the 
status  of  party  officers  constitutes  one  of  the  strongest  arguments 
in  favor  of  primary  election  laws.  The  doctrine  which  vested  in 
political  committees  absolute  control  over  their  own  membership  gave 
a  power  to  the  majority  faction  in  a  committee,  which  was  frequently 
abused.  The  natural  desire  of  perpetuating  its  power  not  only  led 
to  attempted  exclusion  of  uncontrollable  voters  from  the  primaries 
under  arbitrary  regulations,  but  also  resulted  in  the  rejection  or 
expulsion  of  members  elected  who  refused  to  abide  by  the  wishes  of 
those  in  control  of  the  organization  or  the  majority  faction,  and  the 
filling  of  the  places  so  vacated  with  men  who  would  take  orders  from 
or  work  in  harmony  with  the  majority.  The  dormant  idea  pervading 
the  primary  law  is  the  absolute  assurance  to  the  citizen  that  his  wish 
as  to  the  conduct  of  the  a£Pairs  of  his  party  may  be  expressed  through 
his  ballot  and  thus  be  given  effect,  whether  it  is  in  accord  with  the 
wishes  of  the  leader  of  his  party  or  not,  and  so  shall  be  put  in  effective 
operation  in  the  primaries.  In  other  words  the  scheme  is  to  permit 
the  voters  to  construct  the  organization  from  the  bottom  upwards, 
instead  of  permitting  leaders  to  construct  it  from  the  top  downwards. 
And  in  order  to  accomplish  this  end  not  only  is  it  necessary  to  pro- 
tect the  right  of  party  members  to  vote  at  the  primary  as  against 
unreasonable  regulation,  but  sdso  to  protect  the  committeeman  or 
other  party  official  elected  thereat  from  being  summarily  ejected  from 
his  place  in  the  party  organization.  80,  where  the  primary  law  pro- 
vides for  party  committees  and  the  election  of  party  committeemen, 
membership  may  be  gained  in  no  way  other  than  that  provided  by 
the  statute,  namely,  by  the  suffrage  of  the  party  members  at  the 
primary  election.  The  committee  cannot  remove  the  committeeman 
so  elected,  and  it  is  the  duty  of  the  court  to  give  full  force  and  effect 
to  the  legislative  intent  so  manifested.*' 

98.  Party  Committeemen  as  Public  Officers. — It  must  not,  however, 
be  concluded  from  what  is  said  in  the  preceding  paragraph,  that 
party  officers  become  public  officers  by  reason  of  the  fact  that  they 
are  elected  at  a  statutory  primary  election ;  for  the  duties  of  a  public 

17.  People   v.   Demociatie   General   Committee,  164  N.  T.  335,  68  N.  B. 
124,  51  L.B.A.  674. 
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office  are  in  their  nature  public,  that  is,  they  involve  in  their  per- 
formance the  exercise  of  some  portion  of  the  sovereign  power,  whether 
great  or  small,  in  the  performance  of  which  all  citizens,  irrespective  of 
party,  are  interested,  either  as  members  of  the  entire  body  politic  or 
of  soitoe  duly  established  division  of  it.  Manifestly,  membership  in 
a  political  committee  belonging  to  one  party  or  another  does  not 
come  within  the  above  description  of  what  constitutes  public  office, 
and  the  fact  that  the  legislature  undertakes  by  statute  to  regulate 
the  election  and  conduct  of  political  committees  does  not  make  the 
office  a  public  one.  The  members  thereof  continue  to  be,  as  before, 
officers  of  the  party  which  elects  them,  and  their  duties  are  con- 
fined to  matters  pertaining  to  the  party  to  which  they  belong  and 
which  alone  is  interested  in  their  proper  performance.  It  therefore 
follows  that  q&o  warrantSo  is  not  a  proper  proceeding  by  which  to 
try  the  title  to  such  an  office.**  Nor  does  a  statute  requiring  the 
filing  of  a  statement  by  a  candidate  for  public  office  of  expenses 
incurred  and  money  expended  in  securing  his  election  before  he 
shall  be  deemed  elected  to  any  office  apply  to  party  committeemen." 
99.  Filling  of  Vacancies  for  Nomination. — It  is  pointed  out  in 
another  connection  that  vacancies  in  nominations  arising  after  the 
adjournment  of  a  nominating  convention  are  ordinarily  fUled  by 
permanent  committees  created  by  such  convention  and  vested  with 
power  to  perform  this  function.**  These  vacancies  may  arise  through 
a  failure  to  file  certificates  of  nomination  within  the  time  specified, 
by  declination  in  legal  form,  and  in  other  wajrs.*  The  power  thus 
vested  in  party  committees  is  recognized  under  primary  election  laws, 
and  where  a  vacancy  occurs  subsequently  to  the  primary,  the  party 
committee  is  authorized  to  nominate  to  fill  such  vacancy.  An  interest- 
ing question  as  to  what  constitutes  a  vacancy  which  may  be  filled  by 
the  party  committees,  sometimes  arises.  Ordinarily  the  conclusion 
depends  on  the  particular  wording  of  the  statute.  Where  the  law 
grants  authority  to  the  party  committee  to  act  "if  for  any  reason 
after  a  nomination  as  party  candidate"  for  a  state  office  "a  vacancy 
has  been  made"  or  "shall  occur,"  the  right  of  the  committee  to  act 
is  contingent  on  the  making  of  a  nomination  at  the  primaries,  and 
where  an  omission  to  nominate  at  the  primary  occurs  the  couditioa> 
of  the  statute  are  not  fulfilled  and  there  is  no  vacancy  which  the 
committee  is  authorized  to  fill.  And  the  rule  is  the  same  where  the 
power  of  the  committee  is  confined  to  "vacancies  occurring  after  tlie 
holding  of  any  primary  election,  occasioned  by  death,  witudrawal  or 
change  of  residence,  or  Irom  any  other  uaube.'    iio,  if  there  is  more 

18.  Attorney  General  v.  Drohan,  169  82  Atl.  061,  Ann.  Cas.  1913E  743. 
Mass.  534,  48  N.  E.  279,  61  A.  8.  B.       20.  See  supra,  par.  82. 

301.  1.  Note:  41  L.B^.(N.S.)   1089  e» 

19.  U.«ilton  V.  Bramble,  117  Md.  10,   seq. 
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than  one  candidate  for  nominatioii  a  vacancy  is  not  created  which 
will  authorize  the  party  cocamittee  to  act.'  But  it  has  heea  held 
that  under  a  statute  conferring  a  general  power  on  committees  to  fill 
vacancies  occurring  after  the  primary,  a  vacancy  appearing,  without 
regard  to  ihe  cause  of  it,  is  within  the  law,  including  a  vacancy  due 
to  the  fact  that  the  only  candidate  for  nomination  died  on  the  day 
of  the  primary  and  before  the  votes  were  counted.*-  Where  a  tie 
occurs  at  the  primary  and  the  statute  has  provided  no  other  way  of 
determining  the  nominee,  the  party  committee  may  select  under  a 
statutory  provision  authorizing  it  to  fill  vacancies  occurring  after  the 
returns  have  been  canvassed  and  finally  announced  or  which  may 
exist  by  reason  of  there  being  no  candidate  or  otherwise.* 

100.  Certificates  of  Nomination;  Status  of  Primary  Nuninees. — 
Under  the  asoal  rule  as  to  the  computation  of  time,*  a  certificate  of 
nomination  is  on  time  if  it  is  filed  at  any  time  up  to  midnight  of  the 
last  day  of  the  q>ecified  number.  It  has  been  stated  that  the  word 
day  in  the  statutes  means  lawful  office  hours  of  the  person  designated 
to  receive  certificates,  but  if  he  remains  after  hours  and  keeps  his 
office  optn,  though  the  statute  may  limit  his  office  hours,  it  is  his 
duty  to  receive  and  file  a  certificate  which  may  be  preeented  to  him 
at  such  time.  There  is  no  distinction  in  these  connections,  it  seems, 
between  certificates  of  nomination  by  primary  and  those  of  nomina- 
tion by  convention.*  The  necessary  effect  of  the  primary  law,  how- 
ever, k  to  give  an  official  character  to  a  primary  nominee.  It  may 
not  be  strictly  accurate  to  call  him  a  public  officer,  but  the  law 
gives  ^'Tn  a  certain  and  definite  standing  and  endows  him  with  at 
least  one  valuable  privilege  or  right  which  he  may  enforce.  Until 
the  time  of  the  election  he  is  guaranteed,  and  in  fact  holds,  a  recog- 
nized legal  position,  which  may  be  called,  in  default  of  a  better  term, 
a  "quasi  office."  The  giving  of  a  certificate  of  election  to  a  man  who 
has  received  the  necessary  plurality  at  a  primary  election,  upon  the 
determination  of  that  fact  by  the  proper  board,  is  entirely  logical,  in 
fact  just  as  logical  as  the  giving  of  a  certificate  of  election  to  a  man 
who  has  received  the  majority  of  the  votes  for  an  ordinary  office.  His 
rights  under  it  are  not  so  valuable  and  last  a  shorter  time,  but  they 
are  substantial.  Therefore,  where  provision  is  made  for  the  issuance 
of  a  nomination  certificate  and  one  is  issued,  the  holder  is  entitled  to 
have  his  name  printed  on  the  official  election  ballot,  at  least  until  it 
is  set  aside  in  proper  proceedings,  as,  for  example,  mandamus  directed 
to  the  officers  issuing  it  or  possibly  by  quo  warranto,  and  the  officers 

f.  8tai»  T.  Fresr,  144  Wk.  79,  128  82  AtL  661,  Aon.  Gas.  1913E  743. 

N.  W.  1068, 140  A.  S.  R.  992.  Note :  41  L.EA.(N.S.)  1092. 

8.  Stote  V.  Wdla,  92  Neb.  337,  138  6.  See  TncB. 

N.  W.  166,  4i  L.BA.(NA)  1088  and  6.  Note:  Aan.  Cas.  1914A  1136  at 

•ote.  seq. 

L  UsiltoB  T.  Bramble,  117  Md.  10,  See  also  supra,  par.  79. 
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have  no  right  to  reverse  their  action  of  their  own  mottoh.  On  man- 
damus the  court  will  ttJce  cognizance  of  the  question  as  to  which 
candidate  should  appear  on  ti^e  official  ballot,  before  the  time  for 
printing  the  ballot  arrives.'  > 

IX.   CJONDOOT  OF  ElbCTIONS 

101.  In  General. — The  power  and  duty  are  conferred  upon  the 
legislature  to  provide  instrumentalities  by  which  elections  are  to  be 
accomplished,  and  in  the  absence  of  constitutional  provisions  prescrib- 
ing the  means  the  sole  right  to  choose  the  means  accompanies  the 
power.  It  has  been  held  that  the  court  cannot  interfere  with  the 
exercise  of  this  power  by  the  legislature,  and  that  an  attempt  to  do  so 
on  the  ground  that  the  regulation  impedes,  hampers,  or  restricts  the 
right  to  vote,  would  be  an  assumption  of  and  an  encroachment  upon 
legislative  power,  unless  the  regulation  destroys  the  right  to  vote.* 
And  while  this  statement  of  the  rule  may  go  too  far  in  disclaiming 
the  right  of  the  court  to  control  legislative  action,  it  cannot  be  doubted 
that  the  control  of  the  legislature  in  the  matter  of  elections  is  almost 
unrestricted.  The  infinite  ingenuity  of  violent  partisan  spirit  in 
evading  rules  and  regulations  and  in  the  use  of  bribery,  fraud,  and 
intimidation,  has  made  necessary  the  establishment  of  elaborate  and 
rigid  rules  and  regulations  for  the  conduct  of  elections.*  The  very 
elaborateness  of  these  rules  has  resulted  in  their  frequent  violation 
and  the  reports  are  replete  with  cases  in  which  the  result  of  an  election 
has  been  attacked  on  the  groimd  that  some  provision  of  the  law  has 
not  been  complied  with.  Presumably  all  of  the  provisions  have  a 
purpose,  and  therefore  should  be  observed.  Before  an  election  they 
must  all  be  regarded  as  mandatory  and  their  observance  may  be 
insisted  upon  and  enforced.**  After  an  election,  however,  they  must 
be  regarded  in  a  somewhat  different  light.  '  It  is  true  that  questions 
affecting  the  purity  of  elections  axe  of  vital  importance.  Yet  the 
problem  is  to  secure  a  free,  untrammeled  vote  and  a  correct  record 
and  return  thereof,  and  it  is  mainly  with  reference  to  these  two 
results  that  the  rules  for  conducting  elections  are  prescribed  by  the 
legislative  power.  Hence  to  hold  these  rules  all  mandatory  and 
essential  to  a  valid  election,  would  be  to  subordinate  the  substance 
to  the  form,  the  end  to  the  means.  On  the  other  hand,  to  permit  a 
total  neglect  of  all  the  requirements  of  the  statute,  and  still  to  sustain 
the  proceedings,  would  be  to  forego  the  lessons  of  experience  and  invite 
a  disregard  of  all  those  provisions  which  the  wisdom  of  years  has 

7.  State  V.  Qoff,  129  Wis.  668,  109  N.  W.  951, 10  L.R.A.  171. 

N.  W.  628,  0  L.R.A.{N.S.)  916  and  9.  Detroit  v.  Bush,  82  Mich.  53?,  46 
note.  N.  W.  951, 10  L.R.A.  171. 

8.  Detroit  v.  Rush,  82  Mich.  532,  46       10.  Note:  90  A.  S.  B.  72. 
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found  condudve  to  the  parity  of  the  ballot  box.  Bat  certainly 
ignorance,  inadvertence,  mistake,  or  even  intentional  wrong,  on  the 
part  of  local  officials  should  not  be  permitted  to  disfranchise.  And  it 
has  often  been  held  that  a  depaoture  from  the  mode  of  holding  an 
election  as  prescribed  by  statute,  wh^ch  does  not  deprive  legal  voters 
of  their  right  to  vote  or  permit  illegal  voters  to  participate  in  the 
election,  or  cast  uncertainty  on  the  r^ult,  does  not  affect  the  validity 
of  the  election.**  If,  therefore,  a  statute  simply  provides  that  certain 
things  shall  be  done  within  a  particular  time  or  in  a  particular  man- 
ner, and  does  not  declare  that  their  performance  shall  be  essential 
to  the  validity  of  an  election,  it  will  be  regarded  as  mandatory  if 
they  affect  the,  merits  of  the  election,  and  as  merely  directory  if  ihey 
do  not  affect  its  merits.**  But  the  rule  which  authorizes  the  court  to 
disregard  irregularities  in  the  conduct  of  an  election  and  declare  the 
result  according  to  the  legal  votes  cast  where  it  is  shown  with  reason- 
able certainty  that  the  irregularities  in  question  did  not  affect  the 
result,  has  no  application  where  the  irregularities  proved  are  so  wide- 
spread and  general  as  to  leave  the  judicial  mind  in  doubt  as  to  how 
the  election  would  have  resulted  if  they  had  not  occurred.**  Nor  is 
it  applicable  where  a  statute  expressly  declares  any  particular  act  to 
be  essential  to  the  validity  of  an  election  or  that  its  omission  shall 
render  the  election  void.  In  such  a  case  the  courts  must  hold  the 
provision  mandatory  whether  the  particular  act  in  question  goes  to 
the  merits  or  affects  the  result  of  the  election  or  not.**  In  view  of  the 
principle  that  constitutional  requirements  are  to  be  regarded  as  man- 
datory the  same  rule  would  apply  where  one  of  them  is  violated  in 
the  conduct  of  an  election.*'  A  further  matter  to  be  taken  into 
consideration  is  whether  the  irregularity  complained  of  is  due  to 

11.  Parvin  ▼.  Wimberg,  130  Ind.  L.R.A.  775;  Bowers  v.  Smith,  111  Mo. 
561,  30  N.  E.  790,  30  A.  S.  R.  254,  15  45,  20  S.  W.  101,  33  A.  S.  R.  491,  16 
LJI.A.  775;  Harrison  v.  Stroud,  129  L.RA.  754;  State  v.  Russell,  34  Neb. 
Ky.  193,  110  S.  W.  828,  16  Ann.  Cas.  116,  51  N.  W.  465,  33  A  S.  R.  625, 15 
1050;  People  v.  Bates,  11  Mich.  362,  L.R.A.  740. 

83  Am.  Dec.  745  and  note;  Bowers  v.  IS.  Harrison  v.  Strond,  129  Ky.  193, 

Smith,  111  Mo.  45,  20  S.  W.  101,  33  110  S.  W.  828, 16  Ann.  Cas.  1050. 

A.  S.  R.  491,  16  L.R.A.  754;  State  ▼.  14.  Parvin   v.    Wimberg,   130    Ind. 

Russell,  34  Neb.  116,  51  N.  W.  465,  33  561,  30  N.  E.  790,  30  A.  S.  R.  254,  15 

A.  S.  R.  625,  15  L.R.A.  740;  SUte  v.  L.RA.  775;  Bowers  v.  Smith,  111  Mo. 

Sadler,  25  Nev.  131,  58  Pac.  284,  59  45,  20  S.  W.  101,  33  A  S.  B.  491,  16 

Pac.  546,  63  Pac.  128,  83  A.  S.  R.  573;  L.R.A.  754;  State  v.  State  Board  of 

People  V.  Cook,  8  N.  Y.  67,  59  Am.  Canvassers,  78  S.  C.  461, 59  S.  E.  145, 

Dec.  451;  State  v.  Nicholson,  102  N.  C.  13  Ann.  Cas.  1133,  14  LJLA.fNOS.) 

465,  9  S.  E.  545,  U  A.  S.  R.  767 ;  State  850. 

V.  State  Board  of  Canvassers,  78  S.  C.  Notes:  83  Am.  Dee.  750;  90  A  S.  B. 

461,  59  S.  E.  145,  13  Ann.  Cas.  1133,  72. 

14  L.R.A.(N.S.)  850.  16.  SUte  v.  State  Board  of  Canvaar 

Note:  90  A.  S.  R.  72.  ers,  78  S.  C.  461,  59  S.  E.  145, 13  Anoc 

12.  Parvin   v.    Wimberg,  190  Ind.  Cas.  1133, 14  LJtJL.(N.S.)  86a 
661,  30  N.  B.  790,  30  A.  S.  R.  254, 15 
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an  honest  mistake  or  to  fraud.  If  the  latter,  the  result  will  be  much 
more  carefully  scrutinized  and  a  stricter  rule  may  properly  be 
observed.**  Even  if  the  irregularity  is  due  to  fraud  it  does  not  neces- 
sarily follow  that  the  election  is  vitiated,  or  the  votes  from  a  precinct 
should  be  rejected,  for  to  establish  a  fixed  rule  of  this  sort  would 
result  on  occasion  in  the  disfranchisement  of  numbers  of  honest 
voters  by  reason  of  the  fraudulent  act  of  election  officers  or  others, 
though  the  returns  are  not  affected.*'  Where  the  issue  is  one  of  actual 
fraud  it  is  wholly  unsustained  by  evidence  of  mere  irregularities 
unaccompanied  by  fraudulent  intent  or  by  proof  of  fraudulent  intent 
without  acts  done  for  carrying  it  into  effect.*'  Another  consideration 
is  as  to  whether  the  irregularity  has  been  occasioned  by  the  agency 
of  the  party  whose  right  to  the  office  secured  at  the  election  in  question 
is  in  contest.  Seemingly,  if  it  is  chargeable  to  the  winning  candidate 
tlie  court  would  be  inclined  to  insist  more  rigorously  on  the  require- 
ments of  the  statute.**  If,  on  the  other  hand,  it  is  due  to  the  act  of 
the  contesting  candidate  or  has  been  acquiesced  in  by  him,  the  court 
may  properly  hold  him  estopped  to  protest.*" 

102.  Effect  of  Irregularities  Due  to  Election  Officers. — ^In  determine 
ing  the  effect  of  irregularities  due  to  the  mistake  of  election  officers, 
it  should  be  remembered  that  all  statutes  tending  to  limit  the  citizen 
in  the  exercise  of  the  right  of  suffrage  are  to  be  construed  liberally  in 
his  favor.*  Likewise  it  must  be  kept  in  mind  that  generally  statutes 
directing  the  mode  of  proceeding  by  public  officers  are  deemed 
advisory,  so  that  strict  compliance  with  their  detailed  provisions  is 
not  indispensable  to  the  validity  of  the  proceedings  themselves,  unless 
a  contrary  intention  can  properly  be  gathered  from  the  statute.*  In 
the  present  connection  these  rules  are  especially  applicable,  for  other- 
wise the  result  might  be  the  disfranchisement  of  many  voters  wholly 
innocent  possibly  of  any  wrongdoing.*  It  may  be  steted,  therefore, 
that  as  a  general  rule  honest  mistake  or  mere  omissions  on  the  part 
of  the  election  officers,  or  irregularities  in  directory  matters,  even 
though  gross,  if  not  fraudulent,  will  not  avoid  an  election  unless  they 

16.  People  T.  Ck>ok,  8  N.  T.  67,  59       20.  See  infra,  par.  162. 

Am.  Dec.  451 ;  State  v.  State  Board  of  1.  Montgomery  v.  Henry,  144  Ala. 
Canvassers,  78  S.  C.  461,  59  S.  E.  145,  629,  39  So.  507,  6  Ann.  Cas.  965,  1 
13  Ann.  Cas.  1133,  14  L.E.A.(N.S.)  L.R.A.(N.S.)  656;  Bowers  v.  Smith, 
860.  Ill  Mo.  45,  20  S.  W.  101,  33  A.  S.  B. 

17.  People  V.  Bates,  11  Mich.  362,  83  491, 16  L.R.A.  754. 

Am.  Dec.  745.  2.  Stackpole  v.  Hallahan,  16  Mont. 

18.  People  V.  Cook,  8  N.  Y.  67,  59  40,  40  Pae.  80,  28  L.BA.  502. 

Am.  Dec.  451.  8.  Peabody  v.  Burch,  75  Kan.  543, 

19.  State  V.  Sadler,  25  Nev.  131,  58  89  Pac.  1016,  12  Ann.  Cas.  719  and 
Pae.  284,  59  Pac.  546,  63  Pac.  128,  note;  Bowers  v.  Smith,  111  Mo.  45,  20 
83  A.  S.  R.  573;  State  v.  Nicholson,  S.  W.  101,  33  A.  S.  R.  491,  16  L.R.A. 
102  N.  C.  465,  9  S.  E.  545,  11  A.  754;  Stackpole  v.  HallaJian,  16  Mont 
S.  R.  767.  40,  40  Pac.  80,  28  L.B.A.  502. 
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affect  the  result  or  at  least  render  it  uncertain.*  Nor  is  it  material  in 
this  connection  that  the  failure  of  th#  election  officers  to  perform  their 
duty  subjects  them  to  penalties.'  And  even  if  the  acts  of  such  officers 
are  fraudulent  the  votes  of  the  electors  should  not  be  invalidated  if  it 
is  possible  to  prevent  it.*  The  legislature  may,  however,  expressly 
provide  that  certain  omissions  shall  invalidate  the  vote,  in  which 
event  no  alternative  b  left  to  the  court.'  In  the  absence  of  such 
express  provision  it  has  been  well  pointed  out  in  reference  to  the 
various  diities  imposed  on  election  officers  that  their  great  objects  are 
to  afford  to  every  citizen  having  a  constitutional  right  to  vote  an 
opportunity  to  exercise  that  right,  to  prevent  those  not  so  entitled 
from  voting,  and  to  insure  the  conduct  of  the  election  in  such  manner 
in  point  of  form  that  the  true  number  of  legal  votes  can  be  ascertained 
with  certainty!  If  all  these  objects  are  accomplished,  then  to  reject 
all  the  votes  because  the  inspectors  failed  to  comply  ?rith  every  pre- 
scribed regulation  would  be  to  place  a  higher  value  on  the  statutory 
regulation  than  on  the  right  itself;  it  would  be  a  sacrifice  of  substance 
to  form.*  In  short,  a  fair  election  and  an  honest  return  should  be 
considered  as  paramount  in  importance  to  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end,*  and  the  law  should  be 

4.  Montgomery  v.  Henry,  144  Ala.   N.  W.  291,  Ann.  Cas.  1915A  1004; 
629,  39  So.  507,  6  Ann.  Caa.  965,  1   Moyer  v.  Van  De  Vanter,  12  Wash. 
L.R.A.(N.S.)   656;  Phelan  v.  Walsh,  377,  41  Pac.  60,  50  A.  S.  E.  900  and 
62  Conn.  260,  25  Atl.  1,  17  Lil.A.  note,  29  L.RJL.  670. 
364;  Parvin  v.  Wimberg,  130  Ind.  561,       Notes:  31  A.  S.  R.  319;  41  A.  S.  E. 

30  N.  E.  790,  30  A.  S.  R.  254  and   40;  58  A.  S.  E.  807. 

note,    15    L.R.A.    775;    Peabody    v.  5.  Patton  v.  Watkins,  131  Ala.  387, 

Burch,  75  Kan.  543,  89  Pac.  1016,  12  31  So.  93,  90  A.  S.  R.  43;  Swartz  v. 

Ann.  Cas.  719  and  note;   People  v.  Carlisle  Borough,  237  Pa.  St  473,  85 

Bates,  11  Mich.  362,  83  Am.  Dec.  745  AU.  847,  Ann.  Cas.  1914B  458. 

and  note;  Lindstrom  v.  Board  of  Can-  6.  Parvin  v.  Wimberg,  130  Ind.  561, 

vassers,  94  Mich.  467,  54  N.  W.  280,  30  N.  E.  790,  30  A.  8.  B.  254,  15 

19  L.R.A.  171;  SUte  v.  Gay,  59  Minn.  L.E.A.  775;  People  v.  Bates,  11  Mich. 

6,  60  N.  W.  676,  50  A.  S.  R.  389;  362,  83  Am.  Dec,  745;  Lindstrom  v. 

Bowers  v.  Smith,  111  Mo.  45,  20  S.  W.  Board  of  Canvassers,  94  Mich.  467,  54 

101,  33  A.  S.  R.  491,  16  L.R.A.  754;  N.  W.  280,  19  L.R.A.  171. 

Hope  V.  Flentge,  140  Mo.  390,  41  S.  7.  Lindstrom  v.  Board  of  Canvasa- 

W.  1002,  47  L.R.A.  806;  Heyfrom  v.  ers,  94  Mich.  487,  54  N.  W.  280,  19 

Mahoney,  9  Mont.  497,  24  Pac.  93,  18  l.r.a.  171;  Bowers  v.  Smith,  111  Mo. 

ti  ^i;  ^i^'.^n'*^.P"V-o?'^^^'  45^20  S.  W._101,  33  A.  S.  R.  491,  16 

502 
Am. 

31  Okla.  304, 121  Pac.  260,  Ann.  Cas:  .  "•  ""^'V  ,5^?"  °^\\  "''vno 
1913E  441;  Cusick's  Election,  136  Pa.  d^'U  f«V^'«®  S.*%!:/'.!^°^°.?  ^^ 
St.  459,  20  Atl.  574,  10  L.R.A.  228;  ^'^\i^>  ^  °'  S'  °^'  H.^  ^'  ^ 
State  V.  State  Board  of  Canvassers,  767;  Moyer  v.  Van  De  Vanter,  12 
78  S.  C.  461,  59  S.  E.  145,  13  Ann.  Wash.  377,  41  Pac.  60,  50  A.  S.  E. 
Cas.     1133,     14     L.E.A.(N.S.)     850;  900, 29  LJlJL.  670. 

Tuntland  v.  Noble,  30  S.  D.  145,  138       9.  Bowen  v.  Smith,  111  Mo.  45,  20 
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so  construed  as  to  remedy  the  evil  against  which  its  provisions  are 
directed  and  at  the  same  time  not  to  disfranchise  voters  further  than 
is  necessary  to  attain  that  object.^*  The  will  of  the  majority  is  to  be 
respected  even  when  irregularly  expressed.  In  case  of  a  violation  of 
the  law  on  the  part  of  an  election  officer,  punishment  may  be  provided 
therefor,  and  in  this  way  the  law  can  be  rendered  effectual  without 
going  to  the  extent  of  depriving  a  voter  of  his  right  to  have  his  vote 
counted  in  consequence  of  such  violation.^'  In  passing  upon  an 
alleged  irregularity  the  courts  will  not  ignore  a  construction  of  an 
election  law  which  has  been  accepted  and  acted  on  by  the  officers 
whose  duty  it  is  to  administer  the  law,  unless  it  is  palpably  wrong.*'' 
Nor  should  they  adopt  the  decisions  of  another  state  construing  a 
similar  statute  if  they  are  fundamentally  inconsistent  with  the  local 
law." 

103.  bistinguishing  Marks  and  Numbering  Ballots. — ^As  indicated 
in  another  connection,**  the  official  ballot  was  established  in  order 
to  advance  the  end  of  secrecy  in  voting.  Under  the  old  system  ballots 
of  different  colors  and  bearing  various  kinds  of  distinguishing  marks 
were  provided  by  the  several  candidates  or  parties,  and  the  character 
of  a  vote  could  frequently  be  determined  by  observation  of  the  ballot 
deposited  by  the  voter,  and  this  observation  could  be  verified  on  the 
counting  of  Uie  ballots.  This  situation  led  to  the  careful  prohibition 
of  distinguishing  marks  or  signs  on  the  official  ballot,  which  included 
not  only  such  as  might  be  printed  on  them  in  their  preparation  but 
also  such  as  might  afterwards  be  placed  on  them  by  tlie  election 
officers,  or  strangers,  or  the  voters  themselves.  The  effect  of  such 
marks  when  made  by  voters  is  treated  elsewhere  in  this  article.'*  As 
indicated  in  the  preceding  paragraph,  the  courts  are  less  ready  to 
reject  ballots  because  of  distinguishing  marks  placed  on  them  by 
election  officers,  than  they  are  when  such  marks  are  due  to  the  act 
of  the  voter  himself.  As  a  general  rule,  if  identifying  marks  are 
placed  on  a  ballot  without  the  knowledge  or  consent  of  the  voter  it 
does  not  render  the  ballot  void  nor  prevent  it  from  being  counted; 
but  if  it  is  done  by  the  voter  in  preparing  his  ballot,  it  is  a  violation 
of  law  and  the  ballot  should  not  be  counted."  And  so  ballots  on  the 
back  of  which  the  full  name  of  the  judge  of  the  election  appears 

8.  W.  101,  33  A.  S.  R.  491, 16  L.R.A.  561,  30  N.  E.  790,  30  A.  S.  E.  254, 

754.  15  L.R.A.  775. 

10.  Lynip  v.  Buckner,  22  Nev.  426,  IS.  Bowers  v.  Smith,  HI  Mo.  45,  20 
41  Pac.  762,  30  L.R.A.  354.  S.  W.  101,  33  A.  S.  R.  491, 16  L.R.A. 

11.  Lindstrom  v.  Board  of  Canvass-  754. 

•rs,  94  Mich.  467,  54  N.  W.  280,  19  14.  See  supra,  par.  68. 

L.R.A.  171 ;  Moyer  v.  Van  De  Vanter,  16.  See  infra,  par.  133  et  seq. 

12  Wash.  377,  41  Pac.  60,  50  A.  8.  16.  Whittam  v.  Zahorik,  91  la,  23, 

R.  900,  29  L.R.A.  670.  59  N.  W.  57,  51  A.  S,  R.  317. 

12.  Parvin   v.    Wimberg,   330   Ind. 
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instead  of  his  initials,  will  be  counted,  though  such  variaDoe  might 
serve  as  a  distinguishing  mark.^'  The  same  would  be  true  if  an 
abbreviation  of  the  judge's  name  is  used  instead  of  his  initials,  and 
in  many  other  similar  cases  where  it  does  not  appear  Uiat  the  abbrevia- 
tion was  done  with  the  intention  of  identifying  the  ballot  and  was 
not  participated  in  by  the  voter.*'  And  though  the  importance  of 
assuring  the  secrecy  of  the  ballot  is  recognized,  it  has  been  held  that 
even  the  numbering  of  the  ballots  before  giving  them  to  the  voter, 
affording  thereby  a  ready  means  for  identification,  does  not  neces- 
sarily require  their  rejection,  even  though  it  be  considered  that  the 
legislature  itself  was  incompetent  to  establish  such  a  requirement,  for 
to  hold  otherwise  would  place  in  the  htuids  of  the  election  officers  the 
power  to  disfranchise  electors  at  their  pleasure.*'  Within  this  decision 
would  lie  the  conclusion  that  the  unintentional  omission  to  remove 
from  the  ballot  slips  containing  numbers  would  not  invalidate  them.** 
But  a  stricter  rule  has  been  applied  in  some  of  the  cases,*  according 
to  which  ballots  are  invalidated  where  election  officers  neglect  to 
remove  the  numbered  stubs,  it  being  considered  the  duty  of  the  voter 
as  well  as  of  the  election  officer  to  see  that  the  stub  is  detached.  The 
reasoning  of  this  rule  is  that  where  the  voter  blindly  accepts  a  ballot 
bearing  marks  that  will  destroy  its  secrecy  he  should  be  held  to  know 
that  fact,  and  will  not  be  allowed  to  cast  all  responsibility  on  the 
officer.*  By  the  statutes  of  some  states  express  provision  is  made  for 
the  numbering  of  ballots  either  at  the  time  they  are  printed,  which 
provisions  are  discussed  in  another  place,*  or  by  the  election  officers 
before  delivery  to  the  voter,  the  number  corresponding  in  such  case 
with  the  voter's  number  on  the  poll  list.  In  considering  irregularities 
in  the  performance  of  this  requirement  it  has  been  held  that  the  law 
is  merely  directory  where  it  does  not  provide  that  unnumbered  ballots 
shall  be  rejected,*  but  that  where  the  statute  further  provides  that 
ballots  not  so  numbered  shall  not  be  counted  it  must  be  construed  as 
mandatory.*  Where  the  statute  is  directory  and  ballots  are  found  in 
the  box  incorrectly  numbered  or  without  numbers,  evidence  is  admis- 
sible to  show  that  they  were  omitted  in  the  numbering  or  were  inac- 

17.  Perkins  v.  Bertrand,  192  HI.  58,  41  Pac.  762,  30  L.R.A.  354. 

61  N.  E.  405,  85  A.  S.  R.  315.  1.  Note:  32  L.R.A.(N.S.)  732. 

Notes:   47  L.R.A.  810  et  seq.;   32  2.  Note:    32    L.R.A.(N.S.)    731    et 

L.R.A.(N.S.)  730.  seq. 

18.  Notes:   47  L.R.A.  810  «t  seq.;  8.  See  supra,  par.  67. 

32  L.R.A.(N.S.)  730.  4.  Montgomery  v.  Henry,  144  Ala. 

19.  McGrane  v.  Nez  Perce  County,  629,  39  So.  507,  6  Ann.  Cm.  965  and 
18  Idaho  714,  112  Pac.  312,  Ann.  Cas.  note,  1  L.R.A.(N.S.)  656;  Kreita  v 
1912A  165,  32  L.R.A.(N.S.)  730  and  Behrensmeyer,  125  111.  141,  17  N.  E. 
note;  Perkins  v.  Bertrand,  192  lU.  58,  232,  8  A.  S.  R.  349. 

<1  N.  E.  405,  85  A.  S.  R.  315.  5.  Montgomery  v.  Henry,  144  AU. 

Note:  47  L.R.A.  811.  629,  39  So.  507,  6  Ann.  Cas.  965  and 

20.  Lynip  v.  Buckner,  22  Nev.  426,    note,  1  L.RA.(N.S.)   656. 
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curately  numbered  bj  mistake.*  But  if  a  ballot  is  numbered  and 
recorded  on  the  election  poll-book  without  any  name  being  written 
opposite  thereto  to  designate  the  voter,  parol  evidence  is  not  admis- 
sible to  identify  him  or  to  supply  his  name.' 

104.  Depositing  Ballots  in  Wrong  Box  and  Irregular  Indorsement 
and  Stamping. — An  irregularity  sometimes  arises  where  two  elections 
are  held  on  the  same  day,  separate  ballots  and  separate  ballot  boxes 
being  used.  Under  these  circumstances  ballots  are  frequently  deposited 
in  the  wrong  box,  and  although  the  elections  are  to  be  considered 
separate  and  distinct,  nevertheless,  as  both  elections  are  held  together 
under  the  supervision  of  the  same  inspectors,  with  both  boxes  before 
them  for  the  reception  of  ballots,  the  elector  is  not  to  be  deprived  of 
his  vote  either  by  the  mistake  or  fraud  of  the  inspector  in  depositing 
it  in  the  wrong  box,  if  the  intention  of  the  voter  can  be  ascertained 
with  reasonable  certainty.*  Under  a  number  of  statutes  provision  is 
made  for  indorsing  or  stamping  ballots  before  they  are  delivered  to 
the  voter,  and  where  this  is  the  case  it  has  been  held  that  the  stamping 
of  the  ballots  after,  rather  than  before,  delivery  does  not  invalidate 
them.'  The  same  conclusion  would  be  reached  in  case  of  a  failure  to 
comply  with  a  requirement  that  two  judges  of  opposite  political  faith 
should  indorse  each  ballot  before  it  is  used,  and  the  marking  by 
judges  of  the  same  political  party  does  not  necessitate  the  rejection  of 
such  ballots  if  cast  in  good  faith.**  The  requirement  of  indorsement 
or  stamping  when  specified  is,  however,  to  be  considered  mandatory. 
Frequently  it  is  expressly  directed  that  ballots  not  indorsed  or 
stamped  as  required  shall  be  excluded  from  the  count.**  Such  a 
provision  has  been  considered  valid  by  some  authorities  on  the  ground 
that  it  is  a  reasonable  regulation  of  elections  and  does  not  conflict 
with  a  constitutional  provision  fixing  the  qualifications  of  voters.*' 
By.  others  it  has  been  held  to  be  in  violation  of  the  right  granted  all 
persons  possessed  of  certain  constitutional  qualifications  to  vote  at  all 

9.  Kreitz  ▼.  Behrensmeyer,  125  HI.  10.  State  ▼.  Gay,  59  Minn.  6,  60 
141, 17  N.  E.  232,  8  A.  S.  R.  349.  N.  W.  676,  50  A.  S.  R.  389. 

7.  Lankford    v.   Gebhart,   130    Mo.       Note:  47  L.R.A.  810  et  seq. 

621,  32  S.  W.  1127,  51  A.  S.  R.  585.  11.  Winn  v.  Blackman,  229  HI.  198, 

8.  Parvin  v.  Wimberg,  130  Ind.  561,  82  N.  E.  215,  120  A.  S.  R.  237;  Par- 
30  N.  E.  790,  30  A.  S.  R.  254,  15  vin  v.  Wimberg,  130  Ind.  561,  30  N. 
L.RJL.  775;  People  v.  Bates,  11  Mich.  E.  790,  30  A.  S.  R.  254, 15  L.R.A.  775; 
362,  83  Am.  Dec.  745;  Lindstrom  v.  Newhouse  v.  Alexander,  27  Okla.  46, 
Board  of  Canvassers,  94  Mich.  467,  54  110  Pac.  1121,  Ann.  Cas.  1912B  674, 
N.  W.  280,  18  L.R.A.  171;  Tuntland  30  L.R.A.(N.S.)  602;  Slaymaker  v. 
V.  Noble,  30  S.  D.  145, 138  N.  W.  291,  Phillips,  5  Wyo.  453,  40  Pac.  971,  42 
Ann.  Cas.  1915A  1004.  Pac.  1049,  47  L.R.A.  842. 

Note:  39  A.  S.  R.  828.  Note:  47  L.R.A.  810  et  seq. 

9.  Moyer  v.  Van  De  Vanter,  12  12.  Slaymaker  v.  Phillips,  6  Wyo. 
Wash.  377, 41  Pac.  60, 50  A.  S.  E.  900,  453,  40  Pac.  971,  42  Pac.  1049,  47 
29  L.RA.  670.  L.R.A.  842. 
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electdons.**  But  even  where  such  an  act  is  enforced  as  mandatory, 
it  has  been  held  that  the  requirement  that  the  initials  shall  be  indorsed 
in  a  particular  place  on  the  back  of  the  ballot  is  merely  directory, 
and  that  a  ballot  indorsed  at  an  improper  place  cannot  for  that 
reason  alone  be  rejected.^*  So  it  is  held  that  an  indorsement  with 
one  initial  of  the  officer,  instead  of  his  full  initials  as  directed,  is  a  sub- 
stantial compliance  with  the  law,  and  that  neither  this  nor  the  indorse- 
ment of  the  judge's  full  name  instead  of  his  initials  will  prevent  the 
counting  of  the  ballot;  **  but  that  the  judge  whose  duty  it  is  to  indorse 
the  ballots  cannot  authorize, another  to  do  so  with  the  judge's  initials, 
and  ballots  so  indorsed  cannot  be  counted.^* 

105.  Irregularities  in  Submitting  Amendment  t«  Constitatioa; 
Passage  of  Amendment  as  Affecting  Election  Held  on  Same  Day. — 
While  it  is  true  that  constitutional  provisions  are  to  be  considered  as 
oiandatory,  the  courts  have  not  always  held  that  the  directions  as  to 
the  manner  in  which  an  amendment  should  be  submitted  to  the 
people  and  a  vote  taken  upon  it  are  to  be  followed  with  absolute 
accuracy,  although  great  caution  should  be  observed  in  applying  a 
doctrine  of  substantial  compliance  in  such  a  case.  In  expressing  the 
attitude  of  some  of  the  courts  it  has  been  stated  that  a  proposition 
for  a  constitutional  amendment  is  not  in  the  nature  of  a  criminal  pro- 
ceeding, in  which  its  opponents  stand  as  defendants  in  a  criminal 
action,  entitled  to  avoid  themselves  of  any  technical  error  or  favorable 
mistake,  but  it  is  rather  a  civil  proceeding,  the  two  important  vital 
elements  of  which  are  the  assent  of  the  prescribed  number  of  legis- 
lative votes  upon  preliminary  passage,  and  the  prescribed  number  of 
popular  votes  upon  its  submission  to  the  people.  Beyond  these  other 
provisions  are  mere  machinery  and  forms.  They  may  not  be  disre- 
garded, because  by  them  certainty  as  to  the  essentials  is  secured,  but 
they  are  not  themselves  the  essentials.  A  stricter  rule  has  been  laid 
down  in  some  of  the  decisions,  it  being  held  that  every  requisite 
prescribed  by  the  constitution  in  order  to  change  it  must  be  observed 
and  the  omission  of  any  one  is  fatal  to  the  amendment.^'  It  some- 
times occurs  that  a  constitutional  amendment  is  voted  on  at  the 
same  election  as  that  at  which  an  officer  to  fill  the  office  to  be  cre- 
ated by  the  amendment  is  also  voted  for,  and  the  question  arises 
whether  this  is  permissible.  It  will  be  conceded  that  where  there  is 
no  office  there  can  be  no  officer;  but  constitutions  and  amendments 
thereto  are  created  by  the  vote  of  the  people,  and  not  by  a  canvass  of 

13.  Moyer  v.  Van  D«  Vanter,  12       15.  Perkins  v.  Bertrand,  192  111.  58, 
Wash.  377,  41  Pac.  60,  50  A.  S.  R.  900,   61  N.  E.  405,  85  A.  S.  R.  315. 

29  L.R.A.  670.  16.  Winn  v.  Blackman,  229  lU.  198, 

14.  Parvin   v.   Wimberg,   130   Ind.   82  N.  E.  215,  120  A.  S.  R.  237. 
561,  30  N.  E.  790,  30  A.  S.  R.  254,      17.  Note:  10  L.R.A.(N.S.)  149. 

15  L.R.A.  775.  See  generally,  Constitutional  Law, 

Note:  47  L.R.A.  810  et  seq.  vd.  6,  p.  24  et  seq. 
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that  vote,  nor  by  the  official  declaration  of  the  result  If,  therefore, 
the  amendment  is  adopted,  it  is  when  a  majority  of  the  electors  have 
voted  in  its  favor,  and  when  that  has  occurred  it  becomes  a  part  of  the 
constitution,  and  the  office  exists.  By  the  same  act  of  the  people 
that  made  the  amendment  a  part  of  the  fundamental  law  and  created 
the  office,  the  ccuididates  are  elected  to  fill  that  office.  So  both  matters 
may  properly  be  submitted  to  the  electors  at  the  same  election.  This 
seems  to  be  in  accord  with  universal  precedent.**  But  by  the  same 
reasoning,  it  has  been  held  that  a  municipal  election  in  favor  of  a 
local  policy  was  rendered  inoperative  by  a  constitutional  amendment, 
adopted  at  the  same  election,  prescribing  such  policy.** 

106.  Validity  of  Statute  Legalizing  Defective  Election.— Where 
an  election  has  not  been  conducted  in  accordance  with  the  law  it  is 
within  the  power  of  the  legislature,  acting  within  constitutional  limits, 
to  legalize  it  notwithstanding  the  defects.  Therefore,  where  an  elec- 
tion is  complained  of  because  of  various  irregularities,  such  as  that  the 
ballots  were  not  properly  indorsed,  or,  in  case  of  a  special  election  to 
increase  a  municiped  debt^  that  such  increase  was  not  properly  author- 
ized by  the  municipal  authorities,  or  that  the  ballot  boxes  were  not 
regularly  furnished  and  subsequently  deposited,  such  irregularities 
may  be  cured  by  legislative  enactment  notwithstanding  a  constitutional 
provision  that  the  question  submitted  at  the  election  could  not  be 
adopted  without  the  assent  of  the  electors  of  the  community  concerned, 
at  a  public  election,  in  such  manner  as  shall  be  provided  by  law,  where 
it  appears  that  there  the  assent  of  the  electors  was  so  manifested, 
though  the  election  was  defective.  In  such  a  case  it  is  reasoned  that 
the  legislature  had  the  power  to  change  the  details  involved  in  the 
irregularities,  and  hence  has  the  power  to  cure  their  nonobservance.** 
In  order,  however,  that  a  curative  statute  may  legalize  a  defective 
election,  the  power  conferred  must  be  such  as  the  legislature  could 
have  conferred.  Consequently  if  the  power  could  not  originally  have 
been  conferred  the  curative  statute  is  without  effect  and  the  election 
is  not  legalized.  Moreover,  the  power  of  the  legislature  must  exist 
at  the  time  of  the  enactment  of  the  curative  statute.* 

107.  Fraud  and  Intimidation;  Assistance  to  Voten. — ^The  regula- 
tions applicable  to  elections  are  not  directed  solely  to  officers  of  elec- 
tions and  voters.  Manifestly  influence  resulting  in  fraud  or  a  viola- 
tion of  the  integrity  of  elections  may  be  exerted  by  candidates  and 
others.     Penal  provisions  restrictive  of  the  acts  of  such  persons  are 

18.  State  v.  Winnett,  78  Neb.  379,  Swartz  v.  Carlisle,  237  Pa.  St.  473,  85 
110  N.  W.  1113,  15  Ann.  Cas.  781,  10  Atl.  847,  Ann.  Cas.  1914B  458  and 
L.R.A.(N.S.)  149.  note. 

19.  People  V.  Bishop,  111  Dl.  124,  1.  Note:  Ann.  Cas.  1914B  464. 

53  Am.  Rep.  605.  See  generally,  Cokstitotional  Law, 

20.  Cole  V.  Dorr,  80  Kan.  251,  101   yoL  6,  p.  320  et  seq. 
Pae.    1016,    22    L.BJl.(N.S.)     534; 
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found  in  most  of  the  election  laws.  In  some,  for  example,  it  is 
expressly  provided  that  if  it  shall  appear  that  there  has  been  such 
fraud,  intimidation,  bribery,  or  violence  in  the  conduct  of  the  elec- 
tion as  to  render  the  result  uncertain,  it  may  be  adjudged  that  there 
has  been  no  election.'  In  determining  the  effect  of  the  penalties 
indicated,  it  has  been  stated  that  it  is  not  necessary  to  show  that  a 
majority  of  the  voters  were  actually  prevented  from  voting  or  voted 
against  their  wishes  by  reason  thereof.  Where  the  wrong  is  flagrant 
and  its  influence  diffusive  it  is  sufficient  that  it  renders  the  result 
doubtful.  There  is  a  distinction  between  particular  illegal  votes  the 
effect  of  which  may  be  proven  and  exactly  computed,  and  fraudulent 
combinations,  coercion,  and  intimidation.  It  can  never  be  precisely 
estimated  how  far  the  latter  extends.  Their  effect  cannot  be  arith> 
metically  computed.  It  would  be  to  encourage  such  things  as  part  of 
the  ordinary  machinery  of  political  contests  to  hold  that  they  shall 
avoid  only  to  the  extent  that  their  influence  may  be  computed.  So 
wherever  such  practices  or  influences  are  shown  to  have  prevailed,  not 
slightly  and  in  individual  cases,  but  generally,  so  as  to  render  the 
result  uncertain,  the  entire  vote  so  affected  must  be  rejected.*  Where, 
however,  the  objection  to  an  election  was  based  on  the  averment  that 
a  partisan  of  one  of  the  contending  parties  or  factions  unlawfully 
furnished  intoxicating  liquors  to  persons  voting  at  the  election  prior 
to  their  voting,  with  the  intent  to  influence  their  votes,  and  on  the 
further  averment  that  he  did  so  influence  votes,  the  exact  number 
and  the  individuals  so  influenced,  however,  being  unknown,  it  was 
held  that  the  entire  vote  in  the  precinct  would  not  be  rejected.  The 
mere  distribution  of  liquor,  though  possibly  subjecting  the  distribu- 
tor to  the  penal  provisions  of  a  law,  does  not  necessarily  contaminate 
the  election.  So  mere  intent  by  the  partisan  of  a  candidate  unlaw- 
fully to  influence  voters  at  an  election  cannot  operate  to  render  void 
the  votes  of  electors  who  were  not  infl,uenced  and  affected  by  such 
intent.  To  hold  otherwise  would  permit  a  zealous  partisan  of  a 
candidate,  or  an  unscrupulous  opponent,  to  defeat  the  will  of  the 
electors  of  any  precinct,  or  of  an  entire  county,  by  offering  a  bribe 
before  the  election,  or  by  bestowing  favors  upon  some  of  the  voters 
after  they  had  cast  their  ballots,  although  the  voters  were  entirely 
uninfluenced  by  the  conduct  of  sucli  persons.  It  is  well  settled  thai 
all  votes  obtained  by  paying  or  giving,  or  offering  to  pay  or  give, 
anything  of  value  to  electors  therefor  are,  upon  proper  proof,  to  be 
rejected  by  a  court  in  a  contest.  But  the  votes  of  those  who  neither 
directly  nor  indirectly  participated  in  the  bribery  or  unlawful  agree- 
ment, and  who  are  not  the  recipients  of  any  benefits  of  the  unlawful 

2.  Harrison  v.  Stroud,  129  Ky.  193,   13  S.  W.  723,  7  L.R.A.  831. 
110  S.  W.  828,  16  Ann.  Caa.  1050.  Note:  83  Am.  Dec.  753. 

3.  Jones  v.  Glidewell,  53  Ark.  161, 
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conduct  of  him  who  attempts  to  influence  corruptly  any  election,  are 
not  to  be  rejected.*  Nor  is  misconduct  on  the  part  of  inspectors, 
electors,  and  bystanders  sufficient  ground  for  rejecting  the  vote  of  a 
precinct,  where  the  person  elected  neither  knew  of  nor  participated  in 
the  misconduct,  and  it  is  not  shown  that  any  elector  who  voted  for 
the  pereon  elected  either  participated  in  or  was  influenced  by  such 
misconduct,  and  that  no  elector  was  prevented  from  properly  voting.' 
In  determining  the  intimidation  which  will  affect  the  integrity  of  an 
election  it  is  clear  that  elections  are  not  free  and  equal  where  fear 
deters  the  voter  from  the  exercise  of  his  free  will,  which  result  may 
be  accomplished  with  or  without  turbulence  or  violence.*  It  has  been 
held  that  to  avoid  an  election  on  the  ground  of  intimidation  there 
must  be  such  a  display  of  force  as  would  intimidate  men  of  ordinary 
firmness.  At  least,  it  would  seem  that  voters  who  do  not  use  every 
reasonable  effort  to  cast  a  fair  vote  cannot  complain  of  intimidation.' 
Accordingly  it  has  been  held  that  the  fact  that  a  systematic  plan  to 
coerce  a  class  of  citizens  to  vote  a  particular  ticket  at  a  certain  election 
was  formed  and  carried  out,  consisting  of  the  manifestation  of  a  spirit 
of  intolerance  towards  those  who  expressed  a  determination  to  vote 
some  other  ticket,  the  use  of  the  influence  of  the  church,  threats  of 
ostracism  from  society,  and  indignities  falling  short  of  intimidation, 
was  not  sufficient  to  avoid  the  election.  But  where  the  plan  of  coercion 
proceeds  to  the  length  of  violating  the  secrecy  of  the  ballot  by  requir- 
ing the  disclosure  of  its  contents  to  bystanders,  this  constitutes  coercion 
of  such  a  nature  that  if  generally  carried  out  it  will  be  deemed  to 
render  the  result  so  doubtful  as  to  vitiate  the  election.'  As  a  pre- 
caution against  intimidation  and  turbulence  it  is  provided  by  some 
statutes  that  no  electioneering  shall  be  done  within  a  given  distance 
of  the  polling  place,  for  example,  a  hundred  feet.  Such  a  regulation 
has  been  upheld  as  a  reasonable  and  valid  exercise  of  police  power.* 
Under  the  English  law,  however,  a  candidate  at  a  parliamentary  or 
municipal  election  has  a  general  right  to  be  present  in  a  polling  station, 
and  hot  merely  a  qualified  right  to  be  present  for  the  purpose  of 
undertaking  the  duties  of  an  agent  or  of  assisting  his  agent. ^* 

108.  Necessity  for  Provision  for  Assistance  of  Disabled  Voters. — 
The  importance  attached  to  the  preservation  of  the  secrecy  of  the  ballot 

4.  Blackwell  v.  Newkirk,  31  Okla.       8.  Jones  v.  Glidewell,  53  Ark.  161, 
304,  121  Pae.  260,  Ann.  Cas.  1913E   13  S.  W.  723,  7  L.R.A  831. 

441.  9.  State  v.  Black,  54  N.  J.  L.  446,  24 

5.  State  V.  Sadler,  25  Nev.  131,  58   AU.  489,  1021,  16  L.R.A.  769. 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83       Note:  4  Ann.  Cas.  145. 

A.  S.  R.  573.  10.  Clementson  v.  Mason,  L.  R.  10 

6.  Jones  v.  Glidewell,  53  Ark.  161,   C.  P.  209,  44  L.  J.  C.  PI.  171,  32  L.  T, 
13  S.  W.  723,  7  L.R.A.  831.  N.  S.  325,  23  W.  R.  630,  7  Eng.  Rul 

7.  Note:  83  Am.  Dec  753.  Cas.  306. 
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is  discussed  at  some  length  in  another  portion  of  this  article.**  It  is 
the  great  safeguard  to  the  purity  of  elections.  It  should  ac(K)mpany 
the  voter  through  all  the  steps  provided  for  the  preparation  and 
deposit  of  his  ballot.  It  is  not  a  matter  of  personal  privilege  which 
may  be  waived  by  the  voter,*'  but  one  in  which  the  public  has  a  very 
vital  concern.  If  the  voter  may  waive  his  right  to  vote  in  secret, 
experience  has  demonstrated  that  the  secrecy  of  the  ballot  has  been 
practically  annulled  in  the  very  class  of  cases  wherein  the  bar  of 
secrecy  is  of  prime  importance,  namely,  the  class  of  voters  subject  to 
influence  by  bribery  and  intimidation.  The  statutes,  therefore,  com- 
prehend restrictions  upon  the  voter  in  the  marking  and  depositing  of 
liis  ballot,  and  to  assure  compliance  with  these  provisions  the  voter  is 
frequently  subjected  to  a  penalty  if  he  intentionally  expose  his  ballot 
after  marking  it,  so  as  to  disclose  how  he  voted,  and  his  vote  is  thereby 
made  void.  Similar  penalties  are  visited  upon  any  person  who 
intrudes  upon  the  voter's  secrecy.**  But  the  plenary  power  of  the 
legislature  to  prescribe  such  regulations  is  limited  Sy  the  constitu- 
tional grant  of  franchise  to  a  class  of  citizens  possessing  certain 
qualifications,  and  the  legislature  cannot  so  exercise  its  powers  as  to 
disfranchise  them.  Any  system  of  election  that  unnecessarily  pre- 
vents the  elector  from  voting  or  from  voting  for  the  candidate  of  his 
choice  violates  the  constitution.  So  it  has  been  held  necessary  to 
except  from  the  strict  requirements  of  secrecy  those  unable  to  vote 
in  secret  by  reason  of  either  physical  defects  or  illiteracy,  for  other- 
wise the  blind,  the  crippled  and  those  unable  to  read  could  not  vote.** 
And  if  the  act  contains  no  exception  the  right  to  a^istance  will  be 
assumed  unless  every  possible  means  of  securing  it  is  expressly  pro- 
hibited.** This  conclusion  would  seem  to  be  reasonably  clear  in  the 
case  of  voters  physically  disabled,  but  some  stretch  is  required  to  cover 
the  case  of  those  unable  to  read,  a  disability  not  entitled  to  much  con- 
sideration under  modern  conditions.  Elementary  education  is  so 
extensively  provided,  and  the  circulation  of  magazines,  books,  and 
newspapers  has  become  so  pen'asive  as  to  reach  every  citizen  in  the 
community,  that  in  some  jurisdictions  illiteracy  is  not  recognized  as 
a  ground  for  assistance.  Moreover,  it  does  not  necessarily  render  a 
voter  incapable  of  marking  his  ballot.**    The  difficulty  experienced 

11.  See  supra,  par.  64.  Ann.  Cas.  1913B  172,  37  L.R.A.(N.S.) 

12.  Note:  40  L.R.A.(N.S.)  539.  ^^^  ,       .    .        n       ^^^     ,        n 
,o   T>      J       T\ii  oc  r»i,i„   ^n\  iin       Notes:  4  Ann.  Cas.  145:  Ann.  Cas. 

13.  Board  v.  Dill,  26  Okla.  104,  110   -^^YiB  109 

Pac.  1107,  Ann    Cas.  1912B  101,  29       jg   pg^^ij  ^  ^^^  ^  jjj^  533^  45 

L.R.A.(N.S.)  1170.  N.  w.  951,  10  L.R.A.  171;  State  v. 

14.  Detroit  v.  Rush,  82  Mich.  532,  Gay,  59  Minn.  6,  60  N.  W.  676,  50 
46  N.  W.  951, 10  L.R.A.  171;  Hopper  A.  S.  R.  389. 

V.  Britt.  203  N.  T.  144,  96  N.  £.  371,       16.  Note:  Ann.  Cas.  1912B  108. 
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by  the  illiterate  is  obviated  in  a  degree  under  some  statutes  by  the 
employment  of  party  emblems  on  the  ballot,  indicating  the  party 
square  or  columQ  even  to  those  unable  to  read  the  party  title.  This 
has  resulted  in  some  cases  in  the  making  of  a  distinction  between 
primary  and  general  elections;  in  the  latter  inability  to  read  not 
being  considered  established  as  a  ground  for  illiteracy,  while  in  the 
case  of  primary  elections  where  the  voter  must  make  his  choice  among 
a  number  of  names  of  candidates  unassisted  by  a  party  emblem,  the 
ability  to  read  becomes  necessary  to  an  intelligent  vote,  and,  lacking 
this,  the  voter  is  allowed  assistance.*' 

109.  When  and  How  Voter  Is  Entitled  to  Assistance. — Tn  order  to 
prevent  the  abuse  of  the  right  to  a^istance  it  is  necessary  that  the  act 
providing  therefor  should  be  specific  both  as  to  the  character  of  the 
disability  which  will  entitle  a  voter  to  assistance  and  the  determina- 
tion of  the  fact  of  disability.  In  some  jurisdictions  all  that  is  required 
is  a  statement  by  the  voter  to  the  election  officer  that  by  reason  of 
any  disability  he  desires  assistance.  Disability  in  this  sense  is  a 
general  term,  including  educational  as  well  as  physical  disability, 
though  possibly  not  disability  arising  through  the  oversight  or  volun- 
tary act  of  the  voter,  as,  for  example,  a  failure  to  bring  eyeglasses," 
or  drunkenness,  or  ignorance  of  the  form  or  manner  of  voting  the 
ballot  due  to  lack  of  information.  But  it  has  been  held  that  a  request 
for  assistance  to  determine  which  names  on  a  primary  election  ballot 
are  politically  in  accord  with  the  voter  is  a  valid  reason  for  asking 
assistance  on  the  ground  that  he  is  unable  to  prepare  his  ballot.  In 
some  instances  it  has  been  held  that  where  the  terms  of  the  statute 
are  as  stated  above  the  voter  is  made  the  judge  of  his  own  disability.** 
In  such  case  the  elaborate  provisions  in  aid  of  secrecy  are  completely 
broken  down  in  precincts  inhabited  by  voters  of  a  low  character. 
Every  voter  who  may  be  reached  by  improper  influences  is  assisted, 
so  that  it  can  be  determined  with  certainty  that  he  has  voted  as 
directed.  Ordinarily,  however,  the  statute  specifies  the  forms  of 
disability  warranting  assistance,***  and  in  many  instances  requires 
of  the  voter  an  affidavit  to  the  effect  that  he  is  subject  to  some  par- 
ticular one  of  the  forms  specified.  This  oath  need  not  be  formal  or 
exact,  but  is  sufficient  if  it  signifies  that  the  affiant  is  bound  in  con- 
science to  perform  an  act  faithfully  and  truly.*  The  requirement  of 
such  an  affidavit  is  held  not  to  be  an  unreasonable  restriction  of  the 
right  to  vote.*    When  provision  is  so  made  for  a  preliminary  state- 

17.  State  v.  Breffeihl,  130  La.  904,       20.  Board  ▼.  Dill,  26  Okla.  104, 110 
58  So.  763,  40  L.R.A.(N.S.)  535.  Pac.  1107,  Ann.  Cas.  1912B  101  and 

18.  State  V.  Gay,  59  Minn.  6,  60  K.    note,  29  L.E.A.(N.S.)   1170. 

W.  676,  50  A.  S.  E.  389.  1.  State  v.  Gay,  59  Minn.  6,  60  N. 

19.  State  V.  Breffeihl,  130  La.  904,   W.  676,  50  A.  S.  R.  389. 

58  So.  763,  40  L.R.A.(N.S.)  635  and       Note:  40  L.R.A.(N.S.)  636. 
not*.  8.  Attorney-General    v.    May,    9f 
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meat  or  affidavit,  the  question  arises  whether  the  statute  is  man- 
datory or  merely  directory.  As  to  this  there  seems  to  be  a  consider- 
able difference  of  opinion.  In  some  jurisdictions  it  is  regarded  as 
directory  and  the  omission  to  require  an  oath  or  declaration  will  not, 
in  the  absence  of  fraud,  affect  the  validity  of  the  vote,  it  being  con- 
sidered that  it  is  the  fact  of  disability  rather  than  the  sworn  declara- 
tion of  the  voter  that  entitles  him  to  assistance.  The  oath  is  re- 
quired merely  as  evidence  of  the  fact  of  disability,  and  so  if  an 
ofRcifd  marker  is  assured  that  an  elector  is,  by  reason  of  illiteracy  or 
other  disability,  unable  to  mark  his  ballot,  the  fact  that  the  oath  or 
declaration  is  not  taken  or  required,  though  an  irregularity,  does 
not  render  the  vote  illegal.'  On  the  other  hand  it  has  been  held  that 
the  preliminary  requirement  is  mandatory,  no  other  test  of  the  voter's 
disability  being  permissible,  and  that  the  failure  to  comply  with  it 
constitutes  a  good  cause  for  the  rejection  of  the  ballot.*  In  addition 
to  the  requirement  of  a  declaration  or  affidavit  as  to  disability,  it  is 
frequently  customary  to  provide  that  assistance  when  required  may 
only  be  given  by  the  election  officers,*  though  in  some  instances  the 
voter  asking  assistance  is  permitted  to  select  any  qualified  voter  of  the 
district  to  assist  him.*  Where,  however,  the  limitation  is  mandatory, 
assistance  in  marking  a  ballot  afforded  by  any  other  person  con- 
stitutes an  exposure  of  the  ballot  and  a  violation  of  its  secrecy  within 
the  meaning  of  a  statute  providing  for  the  exclusion  of  an  inten- 
tionally exposed  ballot.  The  question  of  the  fraud  or  good  faith  of 
the  assisted  voter  may  probably  have  some  bearing  on  this  conclusion. 
If  the  voter  was  blind  and  actually  did  not  know  that  the  person  who 
assisted  him  was  not  the  authorized  official  it  would  seem  questionable 
whether  his  vote  should  be  rejected.'  And  where  a  statute  provided 
that  no  one  person  should  mark  the  ballots  of  more  than  three  electors 
and  it  appeared  that  one  judge  of  elections  marked  one  hundred  and 
fifty,  the  court,  in  discussing  the  effect  of  the  provision,  decided  that 
the  act  was  mandatory  as  to  all  who  participated  in  its  violation,  but 
that  where  the  voters  had  no  knowledge  of  the  fact  that  the  judge 
had  assisted  other  electors  in  excess  of  three  the  language  could  not 
be  held  mandatory,  and  if  everyone,  markers  as  well  as  electors,  acted 

Mich.  538,  58  N.  W.  483,  25  L.R.A.  104,  110  Pac.  1107,  Ann.  Cas.  19123 

325.  101  and  note,  29  L.R.A.(N.S.)  1170. 

3.  Patton  V.  Watkins,  131  Ala.  387,       Notes:  40  L.R.A.(N.S.)  536;  Ann. 
31  So.  93,  90  A.  S.  R.  43.  Cas.  1912B  112. 

Note:  Ann.  Cas.  1912B  111.  6.  Board  ♦,  Dill,  26  Okla.  104,  110 

4.  Attorney-General     v.     May,    99   Pac.  1107,  Ann.  Cas.  1912B  101  and 
Mich.  538,  58  N.  W.  483,  25  L.R.A.    note,  29  L.R.A.(N.S.)  1170. 

325,  State  v.  Gay,  59  Minn.  6,  60  N.       6.  Note:  Ann.  Cas.  1912B  110. 
W.  676,  50  A.  S.  R.  389;   Hope  v.       7.  Board  v.  Dill,  26  Okla.  104,  110 
Flentge,  140  Mo.  390,  41  S.  W.  1002,   Pac.  1107,  Ann.  Cas.  1912B  101  and 
47  L.R.A.  806;  Board  v.  DUl,  26  Okla.    note,  29  L.R>A.(N.S.)  1170  and  note. 
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in  good  faith,  the  provision  was  simply  directory.*  It  has  also  been 
held  that  ballots  are  not  invalidated  by  the  fact  that  election  judges 
went  into  the  booths  with  electors  in  violation  of  the  statute,  if  there 
was  no  design  to  influence  the  electors  unduly,  and  unless  they  were 
in  fact  imposed  upon  or  some  advantage  taken  of  them.'  It  is  mani- 
fest that  the  person  giving  the  assistance,  whether  an  authorized  official 
or  otherwise,  has  but  one  function  to  perform,  namely,  the  mechanical 
act  of  preparing  the  ballot,  and  this  limitation  is  sometimes  em- 
bodied in  the  statute.  The  exercise  of  any  discretion  in  the  selection 
of  candidates  for  the  voter  assisted  is  prohibited,  and  the  substitution 
of  the  marker's  own  for  the  voter's  choice  in  such  selection  is  a  flagrant 
violation  of  an  official  trust,  amounting,  moreover,  to  a  fraud  which 
vitiates  the  ballot,  and  where  it  is  possible  to  distinguish  such  ballots 
they  should  be  rejected  in  ascertaining  the  vote  of  the  precinct."  It  is 
ordinarily  not  possible  to  distinguish  the  votes  subject  to  such  objec- 
tion, and  where  this  is  the  case  and  a  sufficient  number  of  ballots 
have  been  fraudulently  marked  or  a  sufficient  number  of  voters  have 
been  unlawfully  and  improperly  assisted  and  have  thereby  violated 
the  secrecy  of  the  ballot,  the  vote  of  the  entire  precinct  may  be 
rejected.il 

110.  Location  of  Polling  Places. — The  manner  of  calling  the  elec- 
tion and  of  designating  the  date  for  the  holding  of  it,  as  well  as  the 
question  of  the  officers  conducting  it,  are  discussed  in  their  appropriate 
places.!*  In  relation  to  the  place  where  the  voting  is  done,  provision 
is  ordinarily  made  for  a  territorial  unit  for  election  purposes,  known 
generally  as  a  voting  district,  precinct,  or  division,  each  of  which  has 
its  own  polling  place  presumably  located  at  a  point  most  convenient 
to  a  majority  of  the  voters,  and  also  has  its  own  officers,  conducts  its 
elections,  and  makes  its  returns  independently  of  all  other  districts. 
But  under  general  authority  to  fix  the  polling  place  it  cannot  be 
located  in  the  traveled  part  of  a  public  highway.*'  Voting,  of  course, 
is  confined  to  the  polling  place  within  the  district  to  which  the  voters 
belong,  smd  cannot  be  cast  elsewhere  unless  another  polling  place  has 
been  established  by  law  or  by  mistake.  And  it  would  seem  clear  that 
under  no  circumstances  could  an  election  held  outside  the  state  be 
valid,**  unless  expressly  so  provided  by  law,  this  being  sometimes 
done  in  order  to  permit  persons  in  the  military  or  naval  service  of 
the  United  States  to  vote.**    Where  by  statute  a  question  is  required 

8.  State  V.  Gay,  59  Minn.  6,  60  N.   110  S.  W.  828, 16  Ann.  Cas.  1050. 
W.  676,  50  A.  S.  R.  389.  Notes:  29  L.R.A.(N.S.)  1170 j  Ann. 

9.  Hope  V.  Flentge,  140  Mo.  390,  41   Cas.  1912B  112  et  seq. 

S.  W.  1002,  47  L.R.A.  806.  12.  See  supra,  par.  12  et  seq. 

10.  Patton  V.  Watkins,  131  Ala.  387,       13.  Haberlil   v.   Boston,  190  Mass. 
31  So.  93,  90  A.  S.  R.  43.  358,  76  N.  E.  907,  4  L.R.A.(N.S.)  571. 

Note:  Ann.  Cas.  1912B  110.  14.  Note:  90  A.  S.  R.  75. 

1  11.  Harrison  v.  Stroud,  129  Ky.  193,  15.  State  v.  Sadler,  25  Nev.  131,  58 
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to  be  sabmitted  to  the  voters  of  Hie  city  at  an  election  held  in  the 
same  manner  as  dty  elections  are  held,  it  cannot  be  voted  on  at  the 
township  polls,  though  the  territorial  limits  of  the  city  and  the  town- 
ship are  the  same,  for  they  constitute  different  political  organizations.** 
But  it  has  been  held  that  though  a  city  consists  of  four  wards,  and 
each  ward  under  the  statute  constitutes  an  election  precinct,  an  elec- 
tion is  not  void  because  the  wards  are  ignored  as  election  precinct 
lines  and  the  election  is  held  for  the  whole  city  at  one  voting  place, 
where  there  is  no  fraud  in  the  conduct  of  the  election  and  there  is 
no  prejudice  to  the  right  of  any  voter  to  exercise  his  franchise,*^ 
though  there  seems  to  be  some  conflict  on  this  point i*  The  polling 
place  should  be  selected  prior  to  the  date  fixed  for  election,  notice 
thereof  should  be  given  to  the  voters  of  the  district,  and  the  election 
should  be  held  at  the  place  so  designated."  Th^e  requirements  are 
generally  considered  mandatory,*'  though,  in  accordance  with  the 
principle  governing  irregularities  generally,  a  failure  to  designate  the 
place  where  an  election  is  to  be  held  will  not  necessarily  render  the 
election  void,  nor  will  a  variance  from  the  precise  spot  designated. 
It  is  possible  in  a  case  of  necessity,  as,  for  example,  the  destruction  of 
the  polling  place  by  fire,  to  hold  the  election  at  some  contiguous  place. 
So  where  the  owner  of  a  house  in  which  an  election  is  to  be  held 
objects  thereto,  polls  may  be  opened  a  short  distance  from  and  in 
plain  view  of  such  place,  and  the  election  will  be  valid  if  no  voter  is 
misled  or  deprived  of  his  vote  by  reason  of  the  change.  But  a  removal 
of  the  polling  place  a  considerable  distance  from  the  one  designated, 
without  authority  or  any  controlling  circumstances,  will  ordinarily 
render  the  election  void,  and  the  votes  polled  at  such  place  cannot  be 
counted,*  particularly  where  the  change  is  made  without  notice  and 
a  small  proportion  of  voters  appear  to  vote.'  It  is  rare,  however,  that 
an  arbitrary  rule  is  followed,  a  major  consideration  in  every  instance 
being  the  good  faith  in  which  the  polling  place  was  changed  and  the 
effect  which  the  change  had  upon  the  vote  cast  at  the  election.*  Of 
course  where  the  holding  of  an  election  at  a  place  other  than  that 
regularly  designated  or  appointed  is  the  result  of  fraud,  and  is  done 

Pac.  284,  59  Pae.  546,  63  Pae.  128,  83  20.  Qoree  ▼.  Cahill,  35  Okla.  42, 128 
A.  8.  R.  573.  Pac.  124,  Ann.  Cas.  1914D  549  and 

16.  Foote  V.  Cincinnati,  11  Ohio  408,  note. 

38  Am.  Dec.  737.  1.  Heyfrom  v.  Mahoney,  9  Mont 

17.  Kerlin  v.  Devils  Lake,  25  N.  D.  497,  24  Pac.  93, 18  A.  S.  R.  757. 

207,  141  N.  W.  756,  Ann.  Cas.  1915C  Notes:  83  Am.  Dec.  752;  90  A.  S.  E. 

624  and  note.  76;  17  Ann.  Cas.  1090. 

18.  Note:  Ann.  Cas.  1915C  648  et  2.  Ooree  v.  Cahill,  35  Okla.  42,  128 
seq.  Pac.  124,  Ann.  Cas.  1914D  549  and 

19.  Whiteomb  ▼.  Chase,  83  Neb.  360,  note. 

119  N.  W.  673,  17  Ann.  Cas.  1088  and  3.  Whiteomb  v.  Chase,  83  Neb.  360, 
note.  119  N.  W.  673, 17  Ann.  Cas.  1088. 

Note:90  A.  S.  R.  75. 
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in  an  effort  to  deprive  citizens  of  their  votes,  the  election  must  be 
declared  invalid.*  But  where  the  change  was  made  in  good  faith, 
without  fraud,  and  without  any  intention  to  affect  the  election,  and 
the  election  was  in  fact  not  affected,  the  change  will  be  considered  a 
mere  irregularity  and  will  not  invalidate  the  election.'  In  reference 
to  elections  at  municipal  meetings,  it  has  been  held  that  the  electors 
or  a  majority  of  those  present  may,  when  the  place  at  which  an  elec- 
tion is  called  to  be  held  is  inconvenient,  adjourn  to  some  other  place 
where  this  objection  does  not  exist,  public  announcement  thereof 
being  made  and  proper  notice  being  given  to  voters  who  Qhall  come 
afterwards.  The  electors  have  this  right  as  a  power  incident  to  all 
corporations  at  common  law  irrespective  of  statutory  grant,  and  it 
is  always  possessed  by  the  electors  assembled  on  such  occasions,  unless 
expressly  taken  away  by  statute.* 

111.  Time  for  Opening  and  Closing  Polls. — ^The  time  of  opening 
and  closing  the  polling  place  is  ordinarily  fixed  with  definiteness. 
Where  the  constitution  is  silent  with  respect  to  this  it  is  of  course  a 
matter  for  legislative  regulation,  and  where  the  legislature  does  not 
prescribe  the  time  it  has  been  held  to  be  governed  by  the  rules  of  the 
common  law.'  Where  the  legislature  has  prescribed  the  time,  the 
effect  of  a  failure  of  the  election  officers  to  comply  with  the  require- 
ments is  a  matter  of  some  concern.  The  decisions  on  the  question  are 
based  on  the  distinction  between  mandatory  and  directory  provisions 
of  statutes.  Ordinarily  a  provision  as  to  the  time  of  opening  and 
closing  the  polls  is  considered  directory,  on  the  general  principle  that 
a  statute  is  to  be  regarded  as  directory  if  the  directions  given  to 
accomplish  a  particular  end  may  be  violated  and  yet  the  given  end  be 
in  fact  accomplished  and  the  merits  of  the  case  unaffected.*  The  par- 
ticular hour  of  the  day  in  the  case  of  an  election  is  not  of  the  essence 
of  the  thing  required  to  be  done,  and  where  the  law  fixes  the  opening 
and  closing  of  the  polls  at  sunrise  and  sunset  the  election  should  not 
be  invalidated  because  the  polls  were  closed  a  few  minutes  before  or 
were  kept  open  a  few  minutes  after  sundown.'  But  this  rule  applies 
only  to  unsubstantial  departures  from  the  law.  There  may  be  such 
radical  omissions  to  comply  with  the  provisions  of  a  directory  statute 

4.  Kote:  17  Ann.  Cas.  1091.  Am.  Dec.  451. 

6.  Farriogton  v.  Turner,  53  Mich.  8.  Patton  v.  Watkim,  131  Ala.  387, 
27,  18  N.  W.  544,  61  Am.  Rep,  88;  31  So.  93,90  A.  S.  E.  43;  Lane  v.  Fern, 
Bowers  v.  Smith,  111  Mo.  45,  20  S.  W.  20  Hawaii  290,  Ann.  Cas.  1913B  155; 
101,  33  A.  S.  R.  491,  16  L.R.A.  754;  Cleland  v.  Porter,  74  HI.  7fi,  24  Am. 
Whitcomb  V.  Chase,  83  Neb.  360,  119  Rep.  273. 
N.  W.  673,  17  Ann.  Cas.  1088.  Notes:  83  Am.  Dee.  751;  90  A.  S. 

Notes:  90  A.  S.  R.  76;  Ann.  Cas.  B.  78. 
1913D  121,  9.  People  v.  Cook,  8  N.  T.  67,  69 

6.  Brodhead  ▼.  Milwaukee,  19  Wis.  Am.  Dec.  451. 

624,  88  Am.  Dee.  711.  Note:  83  Am.  Dec.  76L 

7.  People  V.  Cook,  8  N.  T.  67,  69 
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as  will  lead  to  the  conclusive  presomption  that  injury  must  have 
followed.**  And  so  where  polls  were  open  from  one  p.  m.  until 
six  p.  M.,  instead  of  from  one  hour  after  sunrise  to  sunset  as  required 
by  law,  the  election  was  held  invalid.**  It  is  generally  held  that  an 
election  will  not  be  declared  invalid  where  it  is  apparent  that  the 
votes  cast  while  the  polls  were  not  properly  open  are  not  sufficient 
to  change  the  result  of  the  election ;  *'  but  the  weight  of  auth<Hity  is 
to  the  effect  that  such  votes  are  themselves  invalid,**  though  it  has 
been  held  that  a  reasonable  latitude  is  allowaUe  in  this  connection, 
so  that  under  some  circumstances  such  votes  may  be  counted.**  And 
the  effect  of  opening  or  closing  the  polls  at  improper  hours  should  be 
confined  to  the  particular  division  or  precinct  wherein  it  occurred. 
So  even  if  the  polling  place  in  one  precinct  is  not  opened  at  all  and 
no  election  is  held,  this  does  not  of  itself  invalidate  the  election  held 
in  the  county  unless  it  appears  that  the  general  result  was  thereby 
changed,  and  the  burden  of  showing  this  lies  upon  the  person  con- 
testing the  result  as  returned.*'  Where  the  polls  are  closed  before 
the  time  fixed  by  statute  a  ballot  cast  and  accepted  after  closing  but 
before  the  time  fixed  therefor  should  be  counted.** 

112.  Arrangement  of  Polling  Places  and  Time  Allowed  for  Voting. — 
The  arrangement  of  the  polling  places  is  a  matter  which  has  also  been 
carefully  provided  for,  being  ordinarily  such  as  to  assure  secrecy  in 
voting  and  publicity  in  depositing  the  ballot.*'  Booths  or  compart- 
ments are  placed  in  the  room  where  the  election  is  conducted,  and 
after  receiving  the  official  form  of  ballot  the  voter  is  directed  to  enter 
the  booth  and  to  mark  his  ballot,  being  thus  secure  from  observation. 
Having  prepared  it  he  is  directed  to  fold  it  in  such  a  way  as  to  pre- 
vent the  manner  of  his  voting  from  being  ascertained  and  to  deposit 
it  in  the  box  under  the  observation  of  the  election  officers  and  party 
watchers.  A  failure  of  the  election  officers  to  have  booths  erected  in 
the  manner  prescribed  by  law  may,  however,  be  considered  a  harmless 
irregularity.**    The  time  during  which  a  voter  may  remain  in  the 

10.  Goree  v.  CahUl,  35  Okla.  42,  128       Note:  Ann.  Cas.  1913B  166. 

Pac.  124,  Ann.  Cas.  1914D  549  and  14.  Lane  v.   Fern,  20  Hawaii  290, 

note.  Ann.  Cas.  1913B  155. 

11.  Tebbe  v.  Smith,  108  Cal.  101,  16.  Louisville,  etc.,  R.  Co.  v.  David- 
41  Pao.  454,  49  A  S.  R.  68,  29  L.R.A.  son  County  Court,  1  Sneed  (Tenn.) 
673.  637,  62  Am.  Dec.  424, 

12.  Lane  ▼.  Fern,  20  Hawaii  290,  16.  Lankford  v.  Gebbart,  130  Mo. 
Ann.  Cas.  1913B  155  and  note;  Cleland  621,  32  S.  W.  1127, 51  A  S.  R.  585. 

V.  Porter,  74  HI.  76,  24  Am.  Rep.  273.  17.  Detroit  v.  Rush,  82  Mich.  532, 

Note:  90  A.  S.  R.  78.  46  N.  W.  951, 10  L.R.A.  171. 

13.  Lower  Terrebonne  Refining,  etc.,  18.  Patton  v.  Watkins,  131  Ala.  387, 
Co.  V.  Police  Jury,  115  La.  1019,  40  31  So.  93,  90  A.  S.  R.  43;  Moyer  v. 
So.  443,  112  A.  S.  R.  291;  Gumm  v.  Van  De  Vanter,  12  Wash.  377,  41  Pac 
Hubbard,  97  Mo.  3U,  11  S.  W.  61, 10  60,  50  A.  S.  R.  900,  29  L.R.A  670. 

A.  S.  R.  312. 
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booth  or  Apartment  is  frequently  specified.  It  would  seem  that  if 
the  time  specified  is  so  short  as  to  make  it  impossible  for  a  voter 
to  prepare  an  intelligent  ballot,  the  limitation  might  very  properly  be 
held  void  as  amounting  practically  to  disfranchisement.  Nevertheless 
a  limit  is  obviously  necessary,  and  the  court  will  be  cautious  in  declar- 
ing the  legislative  judgment  as  to  what  is  a  proper  time  to  be 
unreasonable.** 

X.  Ascertaining  Result  op  Elections 

113.  In  General. — The  ascertainment  of  the  result  of  an  election  is 
a  highly  important  factor  in  the  process  of  electing  to  public  office. 
The  first  step  in  this  procedure  rests  with  the  election  officers  and 
watchers  at  each  polling  place.  After  the  ballots  are  cast  and  the 
polls  closed  the  ballot  box  is  opened  and  votes  counted.  A  system  of 
central  counting  has  been  advocated  by  some  and  in  fact  tried  in  a 
few  cases,  under  which  the  i>allot  boxes  are  taken  unopened  from  the 
polling  places  and  the  ballots  counted  at  a  central  station  where  expert 
advice  concerning  the  legality  of  ballot  markings  may  be  had.  This 
system  undoubtedly  has  advantages  which  may  be  urged  in  its  favor, 
for  aside  from  the  question  of  fraud  in  the  returns  perpetrated  by  elec- 
tion officers,  which  in  a  considerable  degree  would  be  eliminated  by 
central  counting,  there  are  numberless  mistakes  made  by  these  offi- 
cers which  give  rise  to  litigation.  There  are,  however,  possible  politi- 
cal difficulties  in  the  way  of  instituting  the  system;  at  least  it  has 
not  been  generally  adopted,  and  the  customary  procedure  is  that 
indicated,  namely,  a  counting  in  each  election  division.  Under  most 
of  the  modem  statutes  the  method  of  recording  the  count  is  very 
elaborate.  The  votes  are  presumably  tallied  one  at  a  time  as  they 
are  read  from  the  ballots,  and  the  result  of  the  tally  is  stated  in  a 
return  signed  by  the  election  officers.*'  This  procedure,  however,  is 
rarely  followed,  its  intricacy  causing  the  election  officers,  in  an  effort 
to  save  time  and  labor,  to  use  shorter  methods  of  arriving  at  the  result. 
They  also  frequently  sign  the  numerous  return  sheets  before  the 
count  has  actually  begun.  After  they  have  completed  their  count 
and  filled  out  the  returns,  the  ballot  box  is  ordinarily  taken  to  some 
central  place  in  the  county  or  city  wherein  the  election  is  held,  and 
one  of  the  certified  returns  filed  with  the  officers  intrusted  with  the 
duty  of  making  an  official  canvass  of  the  returns  of  all  the  election 
precincts  or  divisions  and  declaring  the  official  result,  accompanied, 

19.  Detroit  v.  Rush,  82  Mich.  532,   Tool,  35  Colo.  225,  86  Pac.  224,  229, 
46  N.  W.  951,  10  L.R.A.  171.  231,  117  A.  S.  R.  198,  6  L.R.A.{N.S.) 

Note:  4  Ann.  Cas.  146.  822;  People  v.  Lattimore,  120  N.  C. 

20.  Dixon  v.  Orr,  49  Ark.  238,  4    426,  26  S.  E.  638,  58  A.  S.  R..  797. 
S.  W.  774,  4  A.  S.  R.  42;  People  v.       Note:  58  A,  S.  R.  807. 
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under  some  ststatee,  by  a  special  certificate  giving  the  number  of 

rejected  ballots  and  the  cause  of  rejection.* 

114.  Duties  and  Powers  of  Board  of  Canvassers. — The  board  of 
ofScial  canvassers  to  whom  the  boards  of  election  of  the  several 
divisions  return  their  certificate  showing  the  number  of  votes  cast 
for  each  candidate,  is  liable  to  err  in  overestimating  its  powers.  When- 
ever it  is  suggested  that  illegal  votes  have  been  received  or  that  there 
were  other  fraudulent  practices  at  the  election,  it  is  apt  to  imagine 
that  it  is  its  duty  to  inquire  into  these  alleged  frauds  and  to  decide  on 
the  legality  of  the  votes.  Its  duty,  however,  is  almost  wholly  minis- 
terial— to  take  the  returns  as  made  from  the  different  voting  precincts, 
add  them  up,  and  declare  the  result.  Questions  of  illegal  voting  and 
fraudulent  practices  are  passed  on  by  another  tribunal.  The  can- 
vassers are  to  be  satisfied  of  the  genuineness  of  the  returns,  that  is, 
that  the  papers  presented  to  them  are  not  forged  and  spurious^  that 
they  are  returns,  and  are  signed  by  the  proper  officers;  but  when  so 
satisfied  they  may  not  reject  any  returns  'because  of  informalities  in 
them  or  because  of  illegal  and  fraudulent  practices  in  the  election. 
The  simple  purpose  and  duty  of  the  canvassing  board  is  to  ascertain 
and  declare  the  apparent  result  of  the  voting.  All  other  questions 
are  to  be  tried  before  the  court  or  other  tribunal  for  contesting  elections 
or  in  quo  warranto  proceedings.*  And  so  such  a  board  cannot  set 
up  the  illegality  of  the  election  or  of  the  votes  cast  thereat  as  ground 
for  resisting  mandamus  brought  to  compel  it  to  perform  its  duty 
and  canvass  the  returns,*  and  the  court  has  no  jurisdiction  to  grant 
an  order  to  have  the  ballot  boxes  placed  at  the  disposal  of  the  board's 
counsel,  for  the  purpose  of  enabling  it  to  plead  properly  to  the 
petition  for  mandamus.*  Similarly,  where  a  statute  requires  certain 
commissioners  merely  to  receive  and  keep  "election  returns  in  their 
official  custody,  the  performance  of  such  duty  involves  no  consider- 
ation by  them  of  the  legality  of  the  election,  nor  does  it  permit  them 
to  raise  the  question  of  such  legality  on  mandamus  as  a  reason  for 
not  performing  such  duty ;  neither  does  the  performance  of  this  duty 
decide  or  conclude  the  legality  of  the  election,  but  merely  preserves 
the  evidence  of  the  result  as  shown  by  the  returns.'    And  the  officials 

1.  State  V.  Walsh,  62  Conn.  260,  25  Dec.  451;  People  v.  State  Board  of 
Atl.  1,  17  L.R.A.  364.  Canvassers,  129  N.  Y.  360,  29  N.  E. 

2.  County  Commissioneis  v.  State,  345,  14  L.R.A.  646;  State  v.  Mason, 
24  Fla.  55,  3  So.  471,  12  A.  S.  R.  183  45  Wash.  234,  88  Pac.  126,  9  L.R.A. 
andnote;Peoplev.  Kildnff.lSni.  492,  (N.S.)  1221. 

60  Am.  Dec.  169 ;  Jay  t.  O'Donnell,  178  3.  County  Commissioners  v.   State, 

Ind.   282,   98   N.   E.  349,  Ann.   Cas.  24  Fla.  55,  3  So.  471,  12  A.  S.  R.  183. 

1915C  325;  Lewis  v,  Marshall  County,  4.  MeHenry  v.  State,  91  Miss.  562, 

16  Kan.  102,  22  Am.  Rep.  275;  Taylor  44  So.  831,  16  L.R.A.(N.S.)  1062. 

V.  Beckham,  108  Ky.  278,  56  S.  W.  5.  County   Commissioners  v.   State, 

177,  94  A.  S.  R.  357,  49  L.R.A.  258;  24  Fla.  55,  3  So.  471, 12  A.  S.  B.  183. 
People  V.  Cook,  8  N.  Y.  67,  59  Am. 

1110 


Digitized  by 


Google 


9  B.  a  L.  ELECTIONS  f  115 

of  a  municipal  corporation  cannot  lawfully  refuse  to  canvass  the 
returns  of  an  election  held  at  the  proper  time  by  the  citizens,  on  the 
ground  that  they  neglected  to  take  the  preliminary  steps  for  holding 
the  election,  and  refused  to  supervise  the  one  actually  conducted  * 
But  when  the  returns  are  obviously  manufactured,  as  where  they 
show  a  great  excess  of  votes  over  what  could  legally  have  been  cast, 
the  board  will  not  be  compelled  to  canvass  them.'  And  where  the 
returns  fail  to  show  for  what  office  the  votes  cast  for  certain  candidates 
were  given,  it  seems  that  the  canvassing  board  may  resort  to  the 
ballots  themselves  or  to  tiie  personal  knowledge  of  its  members  in 
order  to  supply  the  defect  or  omission.'  The  duty  to  canvass  the 
returns,  to  ascertain  and  declstre  the  result  thereof,  and  to  issue  a  cer- 
tificate of  the  result,  on  principle  is  to  be  regarded  as  of  a  quasi  judicial 
character  to  the  extent  of  rendering  it  subject  to  certiorari.'  And  in 
some  instances  the  board  whose  duty  it  is  to  make  the  ultimate  declara- 
tion of  the  result  is  held  to  have  power  to  go  behind  the  returns. 
Thus  it  was  held  that  a  board  of  county  commissioners  was  vested 
with  judicial  powers  in  the  premises  where  it  was  called  upon  to 
determine  whether  the  result  of  a  local  option  election  had  deprived 
it  of  power  to  issue  a  license  to  sell  intoxicating  liquors,  though  no 
power  to  go  behind  the  returns  was  expressly  given  to  them.** 

115.  Power  of  Canvassing  or  Election  Board  to  Reconvene  and 
Recanvass  Vote. — It  has  been  held  that  where  a  statute  requires  the 
canvass  of  an  election  to  be  made  by  the  board  of  county  canvassers 
at  "their  next  regular  or  special  meeting,"  this  does  not  make  a  canvass 
held  at  an  adjourned  regular  meeting,  on  a  later  day,  illegal.**  On 
the  other  hand,  it  has  been  held  that  where  a  city  council  had  legally 
canvassed  the  returns  of  an  election  for  mayor,  its  power  in  the 
premises  was  exhausted,  and  it  could  not  subsequently,  after  reorgani- 
zation, make  a  recanvass  and  reverse  the  former  determination."  So, 
generally,  there  is  considerable  conflict  of  opinion  as  to  whether  a 
board  of  canvassers  may  reassemble  after  adjourning  sine  die  and 
recanvass  the  votes  either  on  its  own  motion  or  at  the  direction  of 
a  court  by  writ  of  mandamus.  The  more  reasonable  doctrine  would 
seem  to  be  that  the  board  may  be  compelled  by  mandamus  to  reas- 
semble and  make  a  correct  canvass  of  all  the  returns,  where  it  appears 
that  on  the  first  canvass  it  neglected  or  refused  fully  to  perform 

«.  State  ▼.  Mason,  45  Wash.  234,  10.  Jay  v.  O'Donnell,  178  Ind.  282, 

88  Pac.  126,  9  L.R.A.(N.S.)   1221.  98  N.  E.  349,  Ann.  Cas.  1915C  325. 

7.  State  V.  Stevens,  23  Kan.  456,  33  See   generally,   iNTOziCATiNa    LiQ- 
Am.  Rep.  175.  UORS. 

8.  State  V.  Nicholson,  102  N.  C.  465,  11.  Stockton  v.  Powell,  29  Fla.  1, 
9  S.  E.  545,  11  A.  S.  R.  767.  10  So.  688,  15  L.R.A.  42. 

9.  Note:  40  A.  S.  R.  44.  12.  Hadley  v.  Albany,  33  N.  Y.  603, 
See  generally,   Cbstiorari,   vol.   5,   88  Am.  Dec.  412. 
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its  duty.  It  is  settled  by  abundant  authority  that  where  the  board 
refuses  to  canvass  any  of  the  votes  it  may  be  compelled  so  to  do  by 
mandamus,  even  though  it  has  adjourned  sine  die,  and  there  can  be 
no  difference  in  principle  between  a  refusal  to  canvass  any  and  a 
refusal  to  canvass  a  part  only  of  the  returns.^*  So  also,  as  a  canvass- 
ing board  has  no  power  to  throw  out  returns  of  votes  which  are  genuine 
and  regular  in  form,  on  the  ground  of  fraud  in  the  election,  if  it  does 
throw  out  such  returns  it  may  be  compelled  by  mandamus  to  reas- 
semble and  make  a  correct  canvass.^*  And  where  the  return  of  the 
board  shows  that  it  has  counted  illegal  ballots  in  arriving  at  its  result, 
it  has  been  held  that  it  may  be  compelled  to  recanvass  the  vote  exclud- 
ing such  illegal  ballots.**  There  are,  however,  numerous  decisions 
holding  that  when  a  board  of  canvassers  has  fully  performed  its  duty, 
proclaimed  the  result  of  the  count  according  to  law,  and  adjourned 
sine  die,  its  duty  must  be  considered  as  having  been  performed  once 
and  for  all  time.  The  board  is  then  deemed  functus  officio,  so  that 
the  persons  who  composed  it  have  no  power  or  authority  voluntarily 
to  reassemble  and  recanvass  the  returns.  So,  on  the  theory  that  the 
existence  of  the  board  as  such  has  terminated,  it  has  been  held  that 
mandamus  will  not  lie  to  compel  the  former  members  to  reassemble 
for  the  purpose  of  recanvassing  the  returns,  though  it  is  alleged  that 
they  did  not  fully  or  accurately  perform  their  duty."  Whatever 
be  the  construction  of  the  power  of  the  board  to  reconvene  and  recan- 
vass, it  seems  clear  that  it  will  not  be  compelled  to  do  so  where  the 
result  of  its  recanvass  would  be  a  declaration  of  the  election  of  a 
candidate  not  eligible  for  office  under  the  constitution.*'  And  where 
the  results  of  an  election  have  been  canvassed  and  determined  under 
the  provisions  of  law  then  existing,  and  a  certificate  of  election  has 
been  given  conferring  a  prima  facie  title  to  the  office  possession  of 
which  has  been  held  thereunder,  the  legislature  has  no  power  to  create 
a  new  tribunal  authorized  to  recanvass  the  election  and  award  the 
possession  of  the  office  to  another  claimant.'*  As  ancillary  to  the 
proper  determination  of  the  result  of  an  election  the  court  may  direct 
the  precinct  election  board  to  reconvene  and  recount  the  votes.** 

13.  State  V.  Gibbs,  13  Fla.  55,  7  Canvassers,  50  Kan.  129,  32  Pac.  129, 
Am.  Rep.  233;  State  v.  Pigott,  97  19  L.R.A.  157;  Capper  v.  Stotler,  88 
Miss.  599,  54  So.  257,  Ann.  Cas.  1912C  Kan.  387,  128  Pac.  200,  45  LJIJL 
1254.  (N.S.)  247;  Bates  v.  Taylor,  87  Tenn. 

Note:  36  L.R.A.(N.S.)  1090.  319,  11  S.  W.  266,  3  LJIj^..  316. 

14.  Lewis  V.  Marshall  County,  16  Notes:  22  Am.  Rep.  279;  36  L.R^ 
Kan.  102,  22- Am.  Rep.  275.  (N.S.)  1089. 

15.  line  v.  Board  of  Election  Can-  17.  People  v.  State  Board  of  Can- 
vassers, 154  Mich.  329,  117  N.  W.  730,  vassers,  129  N.  Y.  360,  29  N.  E.  345, 
16   Ann.   Cas.   248.   18   L.R.A.(N.S.)  14  L.R.A.  646. 

412 ;  People  v.  Board  of  County  Can-  18.  Metz  v.  Maddox,  189  N.  Y.  460, 

vassers,  129  N.  Y.  395,  29  N.  E.  327,  82  N.  E.  507.  121  A.  S.  R.  909. 

14  L.R.A.  624.  19.  Kreitz  v.  Behrensmeyer,  125  Dl. 

16.  Rosenthal    t.    State    Board    of  141,  17   N.   E.  232,  8  A.  S.  R.  349. 
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This  is  frequently  done  of  the  court's  own  motion  where  the  duty 
of  canvassing  the  returns  has  been  imposed  upon  it  and  some  dis- 
crepancy appears  in  the  returns  of  the  election  board.  But  ordi- 
narily the  petitioner  is  required  to  make  out  a  prima  facie  case 
showing  the  necessity  for  a  recount  and  indicating  that  the  ballots 
have  not  been  tampered  with  during  the  interim  since  the  original 
count.  The  order  to  recount  does  not  include  an  inquiry  as  to 
whether  the  ballots  recounted  are  really  the  ballots  or  that  they  have 
the  same  marks  upon  them  as  when  cast.***  And  mandamus  will  not 
lie  to  require  the  judges  and  clerks  of  election  to  count  ballots  rejected 
by  them,  after  such  ballots  have  been  returned  to  the  county  clerk 
and  are  beyond  their  control.^  Nor  will  recount  of  the  vote  of  a 
precinct  be  ordered  because  of  rejected  ballots,  if  there  is  no  way  of 
identifying  what  ballots,  if  any,  were  rejected.' 

116.  Effect  of  Certificate  of  Election  Issued  by  Canvassing  Board. — 
An  election  is  a  process  which  includes  registration,  nomination,  the 
voting  and  the  manner  in  which  the  votes  are  to  be  counted  and 
the  result  made  known.  Each  of  these  steps  must  be  taken  in  pur- 
suance of  the  law  existing  at  the  time  the  election  is  had.  The  decla- 
ration of  the  result  is  an  indispensable  adjunct  to  the  process.  It 
furnishes  the  only  authentic  evidence  of  what  the  choice  is  and  by 
which  the  person  elected  can  know  that  he  is  entitled  to  the  office, 
or  the  former  incumbent  know  that  his  term  has  expired.  The  courts 
can  take  judicial  notice  of  the  fact  of  an  election,  but  generally  not 
of  the  result  thereof,*  though  in  the  latter  connection  there  is  some 
conflict.*  So  prior  to  the  declaration  of  the  result  of  the  canvass  the 
incumbent  of  an  office  holding  over  remains  the  de  jure  as  well  as  the 
de  facto  officer,'  though  the  wrongful  failure  of  the  duly  authorized 
canvassers  to  issue  the  declaration  will  not  prevent  the  insiallar 
tion  of  the  person  really  elected.*  The  duty  of  declaring  the  result 
of  an  election  is  ministerial,  and  its  performance  may  be  enforced 
by  mandamus.'  Such  declaration,  when  made,  constitutes  conclu- 
sive evidence  of  the  election  and  titie  of  the  holder  to  the  office, 
until  reversed  or  set  aside  by  a  court  of  proper  jurisdiction  in  appro- 
priate proceedings.    It  cannot  be  questioned  collaterally.*    And  the 

20.  EIreitz  v.  Behrensmeyer,  125  111.  325  and  note. 
141,  17  N.  E.  232,  8  A.  S.  R.  349.       See   Intoxicatino   Liquors,  u  to 

1.  State  V.  Russdl,  34  Neb.  116,  51  judicial  notice  of  local  option  elections. 
N.  W.  465,  33  A.  S.  B.  625, 15  L.R.A.  5.  State  v.  Btdkeley,  61  Conn.  287, 
740.  23  Atl.  186,  14  L.R.A.  657. 

2.  Hope  ▼.  Flentge,  140  Mo.  390,  6.  People  v.  KJlduff,  15  IH.  492,  60 
41  S.  W.  1002,  47  L.R.A.  806.  Am.  Dec.  769. 

3.  SUte  V.  Bulkeley,  61  Conn.  287,  7.  State  v.  Elder,  31  Neb.  169,  47 
23  AU.  186,  14  L.R.A.  657.  8.  W.  710,  10  L.E.A.  796. 

4.  See  Jay  v.  O'Donnell,  178  Ind.       See  supra,  par.  38. 

282.  98  N.  E.  349,  Ann.  Cas.  1915C       8.  State  v.  Johnson,  35  Fla.  2,  16 
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same  may  be  said  of  an  official's  declarations  of  the  result  of  elec> 
tions  on  local  questions.*  One  who  retains  an  office  after  the  expira- 
tion of  his  term,  claiming  that  he  is  re-elected,  but  without  color 
of  authority,  is  hot  a  de  facto  officer,  as  against  one  who  holds  the 
certificate  of  election  to  the  office  and  has  qualified  as  required  by 
law.  The  certificate  entitles  the  recipient  to  exercise  the  office  until 
the  regular  constitutional  authority  shall  determine  who  is  the  de 
jure  officer.  The  rights  of  the  de  jure  officer  attach  when  he  is 
elected,  though  the  result  is  unknown  until  it  is  declared  by  the 
proper  constitutional  authority.  When  it  is  so  declared  it  is  simply 
the  ascertainment  of  a  fact  theretofore  in  doubt  or  unsettled.  The 
rights  of  the  de  facto  officer  under  his  certificate  from  the  canvass- 
ing board  are  provisional  or  temporary  until  the  determination  of 
the  result  of  the  election  as  provided  in  the  constitution;  and  upon 
that  determination,  if  adverse  to  him,  they  cease  altogether.  Such  a 
determination  of  the  result  of  the  election  by  the  proper  tribunal  does 
not  take  from  him  any  pre-existing  right,  for  if  not  in  fact  elected 
he  has  only  a  right  to  act  until  the  result  of  the  election  can  be 
determined.**  Statements  by  the  board  of  canvassers,  and  a  certifi- 
cate of  election  granted  thereon,  are  only  prima  facie  evidence  of 
the  matters  stated  therein.  And  in  a  proceeding  contesting  the  elec- 
tion the  court  is  not  restricted  to  correcting  mistakes  of  the  canvass- 
ing officers,  but  may  go  behind  their  returns  and  receive  evidence 
establishing  what  votes  were  actually  cast  and  identifying  the  candi- 
dates for  whom  they  were  in  fact  intended.**  This  is  true  even 
though  the  governor  and  his  council  compose  the  canvassing  board, 
where  it  appears  from  the  statute  vesting  this  authority  in  them 
that  their  judgment  is  not  made  conclusive  and  they  are  not  given 
the  power  to  pass  on  all  questions  going  to  the  validity  of  the  elec- 
tion; for  the  real  title  to  an  office  depends  upon  the  election,  that 
is,  the  votes  cast,  and  not  upon  the  return,  and  hence  the  tribunal 

So.  786,  31  L.R.A.  357;, Hoy  v.  State,  State,  168  Ind.  506,  81  N.  E.  509,  11 
168  Ind.  506,  81  N.  E.  509,  11  Ann.  Ann.  Caa.  944;  Taylor  v.  Beckham, 
Cas.  944;  WiUiams  v.  School  Dist.  108  Ky.  278,  56  S.  W.  177,  94  A.  S. 
No.  1,  21  Pick.  (Mass.)  75,  32  Am.  R.  357,  49  L.R.A.  258;  Prince  v.  Ska- 
Dec.  243;  People  v.  Cicott,  16  Mich.  lin,  71  Me.  361,  36  Am.  Rep.  325; 
283,  97  Am.  Dec.  141;  State  v.  Sher-  People  r.  Van  Cleve,  1  Mich.  362,  53 
wood,  15  Minn.  221,  2  Am.  Rep.  116;  Am.  Dec.  69;  People  v.  Cook,  8  N.  Y. 
Hadley  t.  Albany,  33  N.  Y.  603,  88  67,  59  Am.  Dec.  451  and  note;  People 
Am.  Dee.  412;  State  ▼.  Oates,  86  Wis.  v.  Pease,  27  N.  Y.  45,  84  Am.  Dec. 
634,  57  N.  W.  296,  39  A.  S.  R.  912.  242;  Hartman  v.  Young,  17  Ore.  150, 

9.  Jay  V.  O'Donndl,  178  Ind.  282,  20  Pac.  17,  11  A.  S.  R.  787,  2  LJl.A. 
98  N.  E.  349,  Ann.  Cas.  1915C  325.  596;  Louisville,  ete.,  R.  Go.  ▼.  David- 

10.  State  V.  Oates,  86  Wis.  634,  57  son  County  Court,  1  Sneed  (Tenn.) 
N.  W.  296,  39  A.  S.  R.  912.  637,  62  Am.  Dec.  424. 

11.  People  T.  EJlduff,  15  HI.  492,  60  Note:  78  Am.  Dec.  192. 
Am.  Dec.  769;  Prettyman  v.  Sup'rs,  See  infra,  par.  143  et  se<i. 
19  lU.  406,  71  Am.  Dec  230;  Hoy  v. 
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before  which  the  question  of  title  arises  may  not  only  investigate 
the  legality  of  the  action  of  the  canvassing  board,  but  the  facts  of 
the  election,  and  may  purge  the  returns  of  Ulegal  votes  received  and 
counted.**  Where,  however,  the  act  of  canvassing  is  a  duty  imposed 
upon  the  executive  branch  of  the  government  by  the  constitution, 
its  findings  cannot  be  overruled  by  the  courts.**  Similarly,  if  a  stat- 
ute provides  for  an  election  of  members  of  a  committee  of  a  political 
party  and  for  proceedings  by  the  election  commissioners  for  a  recoimt, 
and  declares  that  such  commissioners  have  authority  to  recoimt  the 
ballots  cast  and  determine  the  questions  raised,  and  that  such  recount 
shall  stand  as  the  true  result  of  the  vote  cast,  the  declaration  of  the 
commissioDera  of  the  result  of  the  recount  is  final  and  conclusive, 
and  cannot  be  disregarded  by  the  members  of  such  committee.** 

117.  Vote  Required  to  Constitute  an  Election. — ^In  ascertaining 
the  rest'jlt  of  an  election  the  first  inquiry  must  be  as  to  the  number 
of  votw  required  to  constitute  an  election  of  an  officer  or  the  adop- 
tion of  a  proposed  legislative  act.  The  plan  almost  invariably  adopted 
in  reference  to  the  election  of  officers,  though  it  is  modified  in  some 
few  places  by  the  introduction  of  the  preferential  ballot  and  a  scheme 
for  proportional  representation,  provides  for  the  recognition  of  the 
choice  of  the  majority  of  thbse  voting  where  there  are  but  two  candi- 
dates for  election,  and  of  a  plurality  where  there  are  more  than  two 
candidates.  This  is  the  general  rule  where  the  number  of  electors 
is  indefinite.*'  So  the  only  way  to  defeat  the  election  of  a  candidate 
at  an  election  is  by  voting  for  another  candidate.  The  fact  that  a 
majority  enters  a  protest  against  the  minority  candidate  voted  for  at 
a  regularly  called  election  will  not  defeat  tiie  election,  if  no  other 
candidate  was  voted  for,  though  this  rule  does  not  apply  to  cases 
where  the  elective  body  consists  of  a  definite  number,  and  a  major- 
ity of  the  members  is'  required  for  an  election.  In  such  case,  a  refusal 
to  vote  or  a  blank  vote  by  a  majority  will  defeat  an  election.**  Ordi- 
narily, therefore,  voters  who  do  not  choose  to  participate  in  an  elec- 
tion are  not  to  be  taken  into  consideration  in  declaring  the  result. 
If  the  law  requires  a  question  to  be  decided  or  an  officer  to  be  elected 

12.  State  T.  Johnson,  35  Fla.  2,  16  Ky.  260,  17  S.  W.  575,  36  A.  S.  R. 
So.  786,  31  L.R.A.  357;  Prince  v.  Skil-  591;  Montgomery  County  Fiscal  Court 
lin,  71  Me.  361,  36  Am.  Rep.  325;  v,  Trimble,  104  Ky.  629,  47  S.  W.  773, 
State  V.  Nicholson,  102  N.  C.  465,  9  42  LJl-A.  738;  Murdoch  v.  Strange,  99 
S.  E.  545,  11  A.  S.  R.  767.  Md.  89,  57  AH.  628,  3  Ann.  Cas.  66; 

13.  In  re  Dennett,  32  Me.  508,  54  Lawrence  v.  IngersoU,  88  Tenn.  52, 12 
Am.  Dec.  602.  S.  W.  422, 17  A.  S.  R.  870,  6  LJI.A. 

See  infra,  par.  148.  308. 

14.  Attorney-Oeneral     v.     Drohan,       Note:  6  L.R.A.  310. 

169  Mass.  534,  48  N.  E.  279,  61  A.  S.  16.  Lawrence  v.  IngersoU,  88  Tenn. 
R.  301.  52,  12  S.  W.  422,  17  A.  S.  E.  870,  • 

15.  Price  v.  Baker,  41  Ind.  572,  13   L.R.A.  308. 

Am.  Rep.  346;   Howes  v.   Perry,  92       Note:  6  L.R.A.  310. 
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by  the  votes  of  the  majority  of  the  voters  of  the  coxinty,  this  does 
not  require  that  the  majority  of  all  the  persons  in  the  coimty  entitled 
to  vote  shall  actually  vote  affirmatively,  but  only  that  the  result  shall 
be  decided  by  a  majority  of  the  votes  cast.^'  And  so  a  constitutional 
provision  requiring  the  assent  of  two  thirds  of  the  qualified  voten 
of  the  county,  at  an  election  lawfully  held  for  that  purpose,  to  a 
proposed  issue  of  municipal  bonds,  means  the  vote  of  two  thirds  of 
the  qualified  voters  present  and  voting  jJ;  such  election  in  its  favor, 
as  determined  by  the  official  return  of  the  result.*'  Voters  not  attend- 
ing the  election  or  not  voting  on  the  matter  submitted  are  presumed 
to  assent  to  the  expressed  will  of  those  attending  and  voting,  unless 
the  law  providing  for  the  election  declares  otherwise.**  This  is  true 
whether  the  matter  is  submitted  at  a  meeting  under  a  statute  requir- 
ing the  assent  of  a  majority  of  all  the  inhabitants  entitled  to  vote 
to  be  ascertained  by  taking  and  recording  the  ayes  and  nays  of  such 
inhabitants  attending  the  meeting,**  or  whether  it  is  submitted  to 
a  decision  of  a  majority  of  the  voters  at  the  polls.*  It  may  be  argued 
with  some  force  that  where  the  proposition  is  to  be  submitted  to 
the  voters  of  a  county  and  is  to  be  adopted  when  a  majority  of  such 
voters  have  decided  in  favor  thereof,  the  tidoption  by  a  majority  of 
those  voting  does  not  fulfil  the  requirement  unless  it  appears  that  all 
the  voters  of  the  county  actually  voted,  and  this  would  be  particularly 
true  where  the  returns  from  the  preceding  elections  show  a  much  larger 
vote.  Ordinarily,  however,  it  has  been  held  that,  at  least  in  the 
absence  of  an  official  registration  list,  the  proper  test  of  the  number 
of  voters  of  the  county  for  such  purpose  is  the  number  who  actually 
voted  at  the  election ;  for  there  is  no  basis  of  calculation  from  which 
the  court  could  arrive  at  an  accurate  estimate  of  the  actual  number 
of  voters  in  the  county.*  So  in  determining  whether  a  proposed 
constitutional  amendment  was  approved  and  ratified  by  "a  major- 
ity of  the  electors  qualified  to  vote  for  members  of  the  legislature 
voting  thereon,"  it  was  held  that  only  those  electors  who  lawfully 
voted  for  or  against  the  amendment  could  be  considered.'     But  where 

17.  Russie  v.  BrazzeU,  128  Mo.  93,  1  Sneed  (Tenn.)  637,  62  Am.  Dec  424 
30  S.  W.  526,  49  A.  S.  R.  542.  and  note.  „  „   „,„    ^„  .    „   „ 

18.  Carroll  County  v.  Smith,  111  U.   ^  Notes:  51  A.  S.  R.  847;  59  A.  S.  R. 

5  556,  4  S.  Ct.  539,  28  U.  S.  (L.  ed.)   ^|i. «sS^;. ^J^i.^^^  ^30  n.  y.  319. 

^;L  Montgomery      County      Ms^  V^Se^l  kYcTv.  Da^d- 

knap  V.  Louisville,  99  Ky.  474,  36  S.       2.  Louisville  &  N.  R.  Co.  v.  David- 
W.  1118,  59  A.  S.  R.  478,  34  LJl.A.  son  County  Court,  1  Sneed   (Tenn.) 
256;  Smith  v.  Proctor,  130  N.  T.  319,  637,  62  Am.  Dee.  424  and  note. 
29  N.  E.  312, 14  L.R.A.  403;  LouisviUe       3.  Bott  v.  Wnrta,  63  N.  J.  L.  289,  43 

6  N.  R.  Co.  V.  Davidson  County  Court,  Atl.  744,  881,  45  L.R.A.  25L 
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the  constitution  provided  for  the  submission  of  constitutional  ammd- 
ments  to  the  "electors"  of  the  state  and  provided  for  their  adoption 
if  ratified  by  a  majority  of  the  electors,  it  was  held  that  the  word 
"elector"  as  used  and  defined  in  the  constitution  was  generic  and 
included  not  only  those  who  voted  but  also  those  who  were  qualified 
yet  failed  to  exercise  the  right  of  franchise.* 

118.  Vote  Required  as  Determined  by  Highest  Vote  Cast  at  Elec- 
tien- — The  question  as  to  the  number  of  votes  required  to  constitute 
a  valid  election  where  the  voters  are  indefinite  in  number,  arises 
moet  frequently  under  constitutional  and  statutory  provisions  gov- 
erning the  reference  of  various  questions  to  the  voters.  The  decisions 
in  these  cases  vary  extensively  both  by  reason  of  the  difiference  in 
judicial  interpretation  of  the  phraseology  employed  in  the  law  and 
by  reason  of  difiFerences  in  the  phraseology  itself.  The  rule  that  a 
requirement  of  a  majority  of  the  electors  for  the  ratification  of  • 
constitutional  amendment  means  a  majority  of  all  the  electors  and 
not  simply  of  those  voting,'  is  followed  in  a  few  cases,  but  there  is 
a  considerable  divergence  in  the  decisions  when  a  question  is  sub- 
mitted to  the  voters  at  a  general  election  at  which  other  questions  are 
also  to  be  voted  upon  and  officers  are  to  be  elected.  Ordinarily  the  vote 
cast  on  a  referendum  is  considerably  lighter  than  that  cast  for  candi- 
dates, and  it  is  a  subject  for  dispute  whether  a  majority  or  other  pro- 
portion of  the  votes  cast  for  the  candidate  receiving  the  highest  vote 
should  be  required  in  order  to  secure  the  adoption  of  the  referred 
question,  or  whether  a  simple  majority  or  other  proportion  of  the 
votes  cast  for  or  against  the  proposition  itself  is  sufficient  It  is  quite 
generally  held  that  the  proposition  must  receive  the  majority  or 
other  required  proportion  of  all  the  votes  cast  at  the  election,  where 
the  constitution  requires  the  affirmative  ratification  by  a  majority 
of  the  electors  ot  the  state,*  or  provides  for  ratification  "whenever  a 
majority  of  the  electors  voting  at  a  general  election  shall  so  deter- 
mine." '  And  the  same  has  been  held  where  the  constitution  pro- 
hibited certain  municipal  action  without  the  assent  of  a  specific  pro- 
portion of  the  voters  "voting  at  an  election  to  be  held  for  that  purpose," 
but  also  provided  thai  only  one  election  for  any  and  all  purposes 
can  be  held  during  one  year,"  or,  generally,  where  the  requirement 
was  that  the  proposition  submitted  at  a  general  election  must  receive 
in  its  favor  a  majority  or  other  proportion  of  the  votes  of  the  electors 

4.  Greene  r.  Rienzi,  87  Miss.  463, 40  7.  People  ▼.  Berkeley,  102  Cal.  298, 
So.  17,  112  A.  S.  R.  449;  State  v.  36  Pae.  591,  23  L.R.A.  838;  State  v. 
Brooks,  17  Wyo.  344,  99  Pac.  874,  22  PoweU,  77  Miss.  543,  27  So.  927,  48 
L.R_A..(N.S.)  478.  LJl.A.  652. 

5.  See  supra,  par.  117.  8.  Belknap    v.    Lonisrille,    99    Ky. 

6.  Re  Denny,  156  Ind.  104,  59  K.  B.  474,  36  S.  W.  1118,  59  A.  S.  R.  478, 
aCO,  51  L.R.A.  722.  34  L.R.A.  256,  overruled  on  another 
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voting  at  such  election,  or  a  majority  or  other  proportion  of  all  the 

votes  cast  at  the  election.*  In  other  words,  the  proposition  is  not 
carried  by  a  majority  of  the  votes  cast  therefor  unless  such  major- 
ity is  also  a  majority  of  all  votes  cast  at  the  election ;  and  in  apply- 
ing this  test  judicial  notice  wiU  be  taken  of  the  number  of  votes  cast 
in  the  state  or  other  geographical  district  at  the  election  for  officers 
or  on  questions  submitted  other  than  the  one  the  vote  upon  which 
is  under  consideration.^*'  So  also  it  is  held  that  a  mere  plurality 
in  favor  of  a  proposition  is  not  sufficient  where  the  rule  is  that  it 
must  "be  authorized  by  a  vote  of  the  people."  *^  There  is  respectable 
authority  for  the  rule  that  a  proposition  submitted  at  a  general  elec- 
tion is  carried  by  a  majority,  or  the  prescribed  proportion,  of  the 
votes  cast  on  such  question,  without  regard  to  the  total  number  cast 
at  the  election;  but  this  result  has  generally  been  reached  under 
provisions  more  or  less  specifically  indicating  that  the  majority  or 
the  specified  plurality  should  be  calculated  with  reference  to  the 
number  of  votes  cast  for  or  against  the  particular  matter  in  question.^*  , 
119.  Registration  List  as  Basis  of  Calculation. — The  reason  for 
taking  the  number  of  those  actually  voting  at  the  election  as  the 
basis  of  calculation  is  due  in  part  to  the  fact  that  this  is  the  only 
practical  means  of  determining  the  actual  Dumber  of  voters  in  the 
state  or  other  geographical  district  at  the  time  of  the  election.**  The 
returns  from  the  last  election  may  not  be  considered  conclusive,  and 
it  is  pointed  out  that  the  court  cannot  judicially  know  how  many 
legal  voters  there  are  in  the  state  or  counfies  at  any  given  time. 
If  it  were  proved  that  the  vote  was  much  larger  in  the  last  preceding 
election,  or  by  the  last  census,  by  the  official  returns,  or  the  exam- 
ination of  witnesses,  it  would  be  a  circumstance  and  yet  not  con- 
clusive. It  would  seem  possible  to  argue  plausibly  that  a  new  stan- 
dard for  calculation  is  furnished  by  a  system  of  official  registration ; 
and  so,  it  has  been  held,  where  it  is  provided  that  a  proposition  must 
receive  a  majority  vote  of  the  qualified  voters  and  that  a  person 
shall  be  a  qualified  voter  only  when  registered,  the  proposition  must 
receive  a  majority  of  all  the  registered  voters  in  order  to  be  carried.** 
The  same  would  tdso  be  true,  it  would  seem,  where  a  majority  of 
"electors"  is  required,  for  the  term  as  so  used  would  mean  properly 
registered  Voters.**    This  reasoning  would  not,  however,  apply  where 

point  by  Montgomery  County  Fiscal  70  N.  W.  252,  35  L.R.A.  752. 

Court,  104  Ky.  639,  47  S.  W.  773,  42  12.  Note:  13  Ann.  Cas.  418. 

L.R.A.  738.  13.  Louisville  &  N.  R.  Co.  v.  David- 

9.  Note:    22   L.R.A.(N.S.)    478   et  son   County  Court,  1  Sneed   (Tenn.) 
■eq.  637,  62  Am.  Dec.  424. 

10.  Re  Denny,  156  Ind.  104,  59  N.       14.  Note:  13  Ann.  Cas.  420. 

E.  359,  51  L.R.A.  722.  16.  Greene  v.  Rienzi,  87  Min.  463, 

Note:  13  Ann.  Cas.  417.  40  So.  17,  U2  A.  S.  R.  449. 

11.  Bryan  v.  Lincoln,  50  Neb.  620, 
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the  basis  of  calculation  is  the  "vote  of  the  people,"  and  it  has  been 
pointed  out  that  in  such  a  case  registration  lista  would  not  furnish 
a  perfect  total  of  the  number,  as  the  body  of  the  voters  necessarily 
changes  with  the  passing  of  the  days.  Some  who  have  registered 
may  have  moved  away  and  new  ones  may  have  come  in  who  are 
unregistered,  and  there  might  also  be  many  others  who  have  not 
registered.  So  probably  the  election  itself  might  still  fairly  be  taken 
as  th'e  test.**  * 

120.  Vote  Required  at  Special  Elections. — Where  a  proposition  is 
referred  to  the  voters  at  a  special  election,  the  determination  of  what 
constitutes  the  required  majority  or  plurality  is  greatly  simplified. 
In  such  cases  a  constitutional  or  statutory  provision  that  the  proposi- 
tion shall  be  deemed  carried  if  it  receives  a  majority  or  other  required 
proportion  of  the  votes,  or  if  a  majority  or  other  required  propor- 
tion of  the  qualified  voters  shall  vote  therefor,  means  that  such  prop- 
osition will  be  deemed  carried  where  it  receives  a  majority  or  other 
required  proportion  of  the  votes  cast  at  ^at  election.  It  does  not 
mean  that  the  proposition  must  receive  an  affirmative  vote  of  a  ma- 
jority or  other  required  proportion  of  all  the  voters.  The  words 
"voters"  or  "qualified  voters"  mean  not  those  qualified  and  entitled 
to  vote,  but  those  qualified  and  actually  voting.  In  that  connection 
a  voter  is  one  who  votes,  not  one  who,  though  qualified  to  vote,  does 
not  vote.*^  A  similar  conclusion  has  been  reached  where  the  require- 
ment is  that  ratification  must  be  "by  a  vote  of  the  majority  of  the 
property  taxpayers,  in  numbers  and  in  value."  But  a  requirement  of 
the  vote  of  a  majority  of  "all"  the  taxpayers  might  lead  to  a  difi'er- 
ent  conclusion,*^  and  such  has  been  reached  under  a  provision  read- 
ing, "a  vote  of  the  majority  of  the  property  taxpayers  in  number 
entitled  to  vote  under  the  provisions  of  this  constitution,  and  in  value," 
a  majority  of  the  whole  body  of  taxpayers  entitled  to  vote  being  held 
to  be  necessary.** 

121.  Special  Election  at  Same  Time  as  General  Election. — ^A 
further  question  arises  in  determining  what  constitutes  a  special 
election,  in  view  of  the  fact  that  under  the  phrasing  of  some  con- 
stitutional and  statutory  provisions  an  election  may  still  be  consid- 
ered special  notwithstanding  the  fact  that  it  is  held  at  the  same  time 
as  a  general  election.  In  accordance  with  this  view  it  has  been  held 
that  where  it  is  contemplated  by  a  statute  that  a  proposition  may  be 

16.  Bryan  t.  Lincoln,  50  Neb.  620,  Lonisville  ft  N.  R.  Co.  ▼.  Davidson 
70  N.  W.  252,  35  LJS.A.  752.  County  Court,  1  Sneed  (Tenn.)  637, 

Note :  3  Ann.  Cas.  421.  62  Am.  Dee.  424  and  note. 

17.  Ex  parte  Owens,  148  Ala.  402,       Note:  Ann.  Cas.  1912D  949. 

42  So.  676,  121  A.  S.  R.  67,  8  L.R.A       18.  Citizens    &    Taxpayers    of    De 
(N.S.)  888;  Sonthington  t.  Southing-   Soto  Parish  r.  Williams,  40  La.  Ann. 
ton  Water  Co.,  80  Conn.  646,  69  AU.   422,  21  So.  647,  37  L.B.A.  761. 
1023,  13   Ann.   Cas.  411   and   note;       19.  Note:  Ann.  Cas.  1912D  949. 
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submitted  at  either  a  general  or  special  election,  the  fact  that,  for 
convenience,  it  is  submitted  at  the  former,  does  not  prevent  it  frum 
being  treated  as  though  it  bad  been  submitted  at  the  latter.*^  This 
position  has  been  taken  where  the  constitutional  requirement  was  a 
vote  of  a  majority  or  other  proportion  "of  the  voters  voting  at  an 
election  to  be  held  for  that  purpose."  *  The  same  conclusion  has 
been  reached  where  the  requirement  was  a  fixed- proportion  of  the 
"votes  polled,"  these  words  being  construed  to  mean  the  votes  polled 
for  the  proportion  submitted,'  and  also  where  the  expression  was 
"votes  cast"  at  the  election,  it  being  held  that  the  words  "votes  cast" 
as  used  in  the  constitution  meant  the  total  of  the  separate  votes  of 
the  voters  for  and  against  the  question  submitted,  and  that  the  votes 
cast  on  that  question  had  no  relation  to  the  votes  cast  for  the  various 
officers.*  The  interpretation  becomes  simple  of  course  where  a  cer- 
tain proportion  of  the  votes  polled  on  the  particular  proposition 
referred  is  required.*  In  some  of  the  decisions,  however,  where  words 
similar  to  those  cited  above  fixing  the  number  of  votes  to  be  required 
at  a  certain  proportion  of  those  voting  "at  an  election  to  be  held  for 
that  purpose,"  it  has  been  held  that  the  intent  of  the  provision  was 
to  protect  the  people  against  their  own  improvidence  and  that  of  their 
officials  and  to  assure  full  consideration  and  assent  given  under- 
standingly,  and  that  such  construction  should  be  placed  upon  it  as 
would  give  effect  to  its  manifest  purpose;  so  where  the  question  is 
required  to  be  submitted  at  a  general  election  the  proportion  required 
must  be  calculated  upon  the  highest  vote  cast  for  any  candidate.^ 
.4gain,  it  has  been  stated  broadly  that  a  requirement  of  a  major- 
ity of  the  electors  for  the  ratification  of  a  referred  proposition  con- 
templates a  majority  of  the  electors  voting  at  the  election  for  officers 
or  otherwise,  notwithstanding  the  fact  that  the  propositions  are  to 
be'so  submitted  that  the  electors  vote  for  or  against  each  separately.* 
122.  Effect  of  Rejected  or  Blank  Votes  in  Determining  Majority. — 
Even  when  the  proper  election  for  the  basis  of  calculation  is  deter- 
mined, there  remain  several  questions  concerning  which  some  dif- 
ference of  opinion  has  arisen,  for  the  first  step  in  ascertaining  whether 

20.  Green  v.  SUte  Board  of  Can-  N.  W.  958, 32  L.R.A.  723. 

vassers,  5  Idaho  130,  47  Pae.  259,  95  3.  Notes:  13  Ann.  Cas.  420;   Ann. 

A.   S.    R.   169;   Montgomery   County  Cas.  1912D  949. 

Fiscal  Court  v.  Trimble,  104  Ky.  629,  4.  State  v.  CorneU,  53  Neb.  556,  74 

47  S.  W.  773,  42  L.R.A.  738.  N.  W.  59,  68  A.  S.  R.  629,  39  L.R.A. 

Notes:    22    L.R.A.(N.S.)    483;    13  513;  State  v.  Denny,  4  Wash.  135,  29 

Ann.  Cas.  418  et  seq.  Pac.  991,  16  L.R.A.  214. 

1.  Montgomery  County  Fiscal  Court  5.  Belknap  v.  Louisville,  99  Ky.  474, 
».  Trimble,  104  Ky.  629,  47  S.  W.  773,  36  S.  W.  1118,  59  A.  8.  B.  478,  34 
42  LJI.A.  738;   Fox  v.   Seattle,  43  LJi.A.  256. 

Wash.  74,  86  Pac.  379,  117  A.  S.  R.       Note:    22    L.R.A.(N.S.)    484. 
1037.  6.  Re  Denny,  156  Ind.  104,  59  N. 

2.  State  T.  Langlie,  5  N.  D.  594,  67   E.  359,  51  L.R.A.  722. 
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a  candidate  or  a  proposition  submitted  to  the  voters  has  received  a 
sufficient  number  of  votes  is  to  ascertain  the  whole  number  of  votes 
cast.  In  ascertaining  this  total  should  rejected  ballots  be  included? 
The  decision  of  this  question  varies,  of  course,  with  the  phraseology 
of  the  statute  or  the  constitution;  but  where  the  requirement  is  a 
majority  "of  the  qualified  voters  voting  at  such  election,"  this  has 
been  held  to  contemplate  a  majority  of  electors  whose  ballots  are 
entitled  by  law  to  be  counted  in  declaring  the  result  of  the  election. 
Though  a  qualified  voter  succeeds  in  getting  his  name  on  the  poll 
list,  and  a  ballot  in  the  ballot  box,  he  is  not  a  voter  voting  unless  his 
ballot  is  such  as  is  prescribed  by  law  and  conforms  to  the  general 
law  regulating  elections.'  A  distinction  has  been  drawn  between  unin- 
telligible and  illegal  ballots,  it  being  held  that  all  legal  ballots,  whether 
intelligible  or  not,  should  be  counted  in  estimating  the  total  vote  % 
cast,  but  that  distinguished  ballots,  those  that  bear  identification  marks, 
and  illegal  ballots,  such  as  those  cast  by  persons  other  than  qualified 
electors,  and  blank  ballots  should  be  excluded  from  estimation.*  It 
is  also  held  that  when  the  invalidity  in  the  vote  is  due  to  some  error, 
such,  for  example,  as  a  failure  to  make  the  affidavit  required  by  the 
statute,  and  it  does  not  appear  that  the  voters  making  such  mistake 
were  not  qualified  electors  or  that  they  did  not  in  good  faith  attempt 
to  comply  with  the  requirement  of  the  statute,  their  votes,  while 
they  cannot  be  counted  for  the  candidate  for  whom  they  were  cast, 
are  to  be  considered  in  estimating  the  total  number  of  votes  cast  at 
the  election  to  determine  whether  either  candidate  received  a  major- 
ity of  the  votes  cast.*  This  system  of  making  returns  has  had  con- 
siderable influence  on  the  decisions,  and  so  where  the  statute  requires 
a  return  of  all  the  ballots  cast,  and  the  number  rejected,  with  a  certifi- 
cate of  the  causes  for  rejection,  ballots  returned  as  rejected  without 
a  certificate  of  reasons  therefor,  will  be  counted  in  making  up  the 
number  of  votes  cast.  The  duty  required  by  the  law  being  omitted 
the  act  of  rejection  is  illegal  on  its  face.^*  And  so  it  has  been  held 
that  one  who  attempts  to  establish  his  right  to  an  office  on  the  ground 
that  he  received  a  majority  of  all  votes  cast  for  candidates  for  that 
office  at  a  certain  election  has  the  burden  of  showing  that  votes  rejected 
from  the  count  by  the  board  of  canvassers  were  properly  rejected  if 
the  reason  for  such  rejection  given  in  the  canvasser's  certificate  is 
insufficient  to  justify  it.**  Similarly,  where  the  returns  made  are 
required  to  include  not  only  a  statement  of  the  result  but  also  the 

7.  Phelan  v.  Walsh,  62  Conn.  260,   304,  121  Pac.  260,  Ann.  Cas.  1913E 
25  Atl.  1,  17  L.R.A.  364;   State  v.   441. 

Clausen,  72  Wash.  409/  130  Pac.  479,  10.  Phelan  v.  Walsh,  62  Conn.  260, 

45  L.R.A.(N.S.)  714.  25  Ati.  1, 17  L.RA.  364. 

Note:  45  L.R.A.(N.S.)  715  et  seq.  11.  State  v.  Walsh,  62  Conn.  260,  25 

8.  Note:  45  L.B.A.(N.S.)  716.  AtL  1, 17  L.BA.  364. 

9.  Blackwell  v.  Newkirk,  31  Okla. 
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poll  lists  showing  the  entire  number  of  votes  cast  upon  the  proposi- 
tion, the  latter  must  be  the  basis  for  the  calculation  of  a  majority.** 
But  in  the  absence  of  a  requirement  that  abortive  ballots  shall  be 
certified  to  the  county  canvassing  board,  they  cannot  be  counted  in 
estimating  the  total  vote  cast,  for  the  purpose  of  determining  whether 
the  proposition  voted  on  received  the  necessary  majority,  merely 
because  in  the  certificate  of  returns  of  the  election  board  such  ballots 
are  referred  to  as  "ballots  not  reported  or  accounted  for,"  or  as  "re- 
jected" or  "blank  ballots."  " 

123.  Effect  Where  Number  of  Voters  Is  Definite. — Where  an  elec- 
tion is  held  by  a  definite  body  it  has  been  indicated  that  in  some 
instances  a  fixed  number,  as  for  example  a  majority,  or  in  other 
instances  a  larger  proportion  of  the  total  number  of  the  members, 
'  is  required  to  elect  an  officer  or  to  pass  a  measure.  There  is,  more- 
over, in  such  cases  a  considerable  difference  of  opinion  as  to  the  effect 
of  a  failure  to  vote,  or  the  casting  of  a  blank  ballot.  A  more  com- 
plete discussion  of  the  rules  governing  elections  in  definite  bodies 
will  be  found  elsewhere  in  this  work.**  An  indication  of  the  vary- 
ing opinions  as  to  the  latter  question  may,  however,  be  noted.  In 
line  with  the  principle  governing  elections  in  general,  it  has  been 
held  that  though  a  majority  of  the  members  must  necessarily  be 
present  in  order  to  constitute  a  quorum  and  to  perform  a  valid  act. 
yet  when  a  quorum  is  so  present  a  majority  of  those  voting  may  act 
in  the  absence  of  an  express  provision  of  law  to  the  contrary,  and 
that  the  legal  effect  of  the  refusal  of  certain  membens  present  to  vote 
is  an  acquiescence  in  the  action  of  those  voting,  and  the  same  rule 
would,  of  course,  be  applicable  where  a  blank  ballot  is  cast."  On 
the  other  hand,  it  has  been  pointed  out  that  the  rule  governing  a 
definite  body  is  entirely  different  from  the  one  governing  an  elec- 
tion by  an  indefinite  number  of  electors,  such  as  the  vote  of  the  body 
of  the  people  of  a  city,  or  the  vote  of  an  indefinite  number  of  people 
in  a  popular  election.  According  to  this  view  the  general  rule  is 
applied  to  corporate  action  where  the  corporate  power  resides  in  the 
inhabitants  or  citizens  at  large,  and  where  they  meet  and  act  in  their 
primary  capacity,  and  hence  in  indefinite  numbers;  but  where  an  elec- 
tion is  to  be  made  by  a  definite  body  of  electors,  as  a  number  of  alder- 
men, it  is  declared  that  in  the  absence  of  special  provision  the  major 
part  of  those  present  at  a  meeting  of  this  select  body  must  concur 

12.  Battle  Creek  Brewing  Co.  v.  16.  Montgomery  County  Fiscal 
Board  of  Sup'rs,  166  Mich.  52,  131  Court  v.  Trimble,  104  Ky.  629,  47  S. 
N.  W.  160,  Ann.  Cas.  1912D  946  and  W.  773,  42  L.R.A.  738;  Murdoch  v. 
note.  Strange,  99  Md.  89,  57  AtL   628,  S 

13.  Note:  45  L.E.A.(N.S.)  718.  Ann.  Cas.  66. 

14.  See  Corporations,  vol.  7,  p.  334  Note:  45  L.R.A(N.S.)  718. 
ct    seq.;    MUNICIPAL    Corporations; 

Statutes. 
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in  order  to  do  any  valid  act,  that  a  majority  of  a  definite  body  pres- 
ent and  acting  must  vote  for  a  candidate  in  order  to  elect  him,  and 
that  it  is  not  sufficient  that  he  receive  a  plurality  of  votes  cast,  or  a 
majority,  if  blank  ballots  are  excluded.*' 

124.  Ascertainment  of  Result  of  Tie. — Where  rival  candidates  for 
ap  office  receive  an  equal  number  of  votes  neither  is  elected,  and  the 
office  becomes  vacant  and  may  be  filled  by  appointment,  where  power 
exists  to  appoint  an  incumbent  to  the  office  in  case  of  its  vacancy, 
but  where  the  incumbent  of  the  office  is  entitled  to  hold  the  same 
until  his  successor  is  elected  he  continues  in  office  until  it  is  deter- 
mined who  is  entitled  thereto.*'  In  the  absence  of  statutory  author- 
ity it  is  not  permissible  for  the  election  officers  to  determine  by  lot 
which  candidate  shall  be  declared  elected.**  Nor  can  the  candidates 
by  agreement  undertake  between  themselves  to  settle  the  question 
by  lot  or  otherwise.**  In  a  number  of  statutes,  however,  it  has  been 
expre.ssly  provided  that  a  tie  vote  shall  be  settled  by  the  drawing  of 
lots.  Such  a  provision  is  held  not  to  be  in  conflict  with  the  consti- 
tutional provision  that  all  elections  shall  be  by  ballot,  it  being  pointed 
out  that  the  practice  prevailed  before  the  adoption  of  such  constitu- 
tional provisions  and  it  must  therefore  be  presumed  that  their  framers 
were  not  ignorant  or  unmindful  of  this  ancient  usage.*"  But  the 
legislature  cannot  so  provide  in  reference  to  a  particular  office  with- 
out constitutional  authority  where  the  constitution  has  given  it  express 
authority  so  to  do  in  respect  to  certain  other  offices.*  In  some  cases 
the  legislature  has  provided  for  the  holding  of  a  second  election 
wliere  the  first  results  in  a  tie.*  The  rule  in  the  case  of  a  tie  vote 
at  a  local  option  election  deserves  particular  mention.  It  is  found 
to  be  dependent  on  the  terms  of  the  provision  under  which  the  vote 
is  taken.  So  where  it  is  provided  that  the  election  shall  be  held  to 
decide  whether  the  salp  of  intoxicating  liquor  shall  be  prohibited  with- 
in a  certain  district,  a  tie  vote  is  a  victory  for  those  advocating  the 
sale  of  liquor,  for  a  majority  is  required  for  its  prohibition,  but  where 
it  is  provided  that  the  sale  of  liquor  shall  be  permitted  if  a  majority 
of  the  votes  at  an  election  are  in  favor  thereof,  a  tie  vote  will  not 
authorize  the  issuance  of  licenses ;  and  where  a  majority  is  required  for 

16.  Lawrence  v.  IngersoII,  88  Tenn.  20.  Johnston  v.  State.  128  Ind.  16, 
52.  12  8.  W.  422,  17  A.  S.  R.  870,  6  27  N.  E.  422,  25  A.  S.  B.  412,  12 
L.R.A.  308.  L.R.A..  235;  State  v.  Solomon,  82  Neb. 

Note:  45  L.R.A.(N.S.)  718.  200.  117  N.  W.  348,  17  Ann.  Cas.  573 

17.  State  V.  Kramer,  150  Mo.  89,  51   and  note. 

8.  W.  716,  47  L.B.A.  551  and  note.  Note:  47  L.R.A.  551  et  acq. 

Note:  17  Ann.  Cas.  576.  1.  State  v.  Kramer,  150  Mo.  89,  5i 

1«.  Notes:  47  L.B.A.  551  et  seq.;  17  S.  W.  716,  47  L.B.A.  551. 

Ann.  Cas.  576.  2.  Notes:  47  L.R.A.  551  et  seq.j  17 

19.  State  V.  Solomon,  82  Neb.  200,  Ann.  Cas.  573. 

117  N.  W.  348, 17  Ann.  Cas.  673  and 

note. 
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affirmative  addon  either  for  or  against  the  sale  of  liquor,  a  tie  vote 
will  maintain  the  status  existing  at  the  time  of  the  election.* 

Candidates;  Promises  before  Election 

125.  Eligibility  of  Candidates. — ^All  persons  are  equally  eligible 
to  -office  who  are  not  excluded  by  some  constitutional  or  legal  dia- 
qualification.  Eligibility  does  not  even  depend  on  the  right  of  suf- 
frage, and  persons  not  electors  may  be  appointed  or  elected  to  various 
offices.  It  is  the  right  of  the  people  to  elect  any  eligible  person  to 
office,  and  it  is  the  duty  of  the  person  chosen  to  qualify  and  perform 
the  duties  of  the  office.  Where  the  constitution  declares  the  quali- 
fications for  office  it  is  not  within  the  power  of  the  legislature  to 
change  or  add  to  them  unless  the  constitution  gives  that  power.  It 
is  essential  to  the  freedom  of  elections  mentioned  in  the  constitu- 
tion that  every  voter  shall  be  permitted  to  choose  from  all  eligible 
persons  and  shall  not  be  required  to  choose  from  certain  classes.  But 
in  the  case  of  offices  established  solely  by  statute  the  legislature  may, 
as  a  general  rule,  prescribe  such  qualifications  as  it  sees  fit,  provided 
it  does  not  interfere  with  any  qualification  prescribed  by  the  consti- 
tution itself.*  There  is  considerable  variance  in  constitutional  and 
statutory  provisions,  and  in  judicial  interpretation  of  them,  as  to 
whether  requirements  as  to  eligibility  of  public  officers  relate  to 
the  time  of  election  or  to  the  time  of  taking  office.  It  has  been  held 
in  some  cases  that  the  qualifications  of  a  candidate  for  office  should 
be  consummate  at  the  time  of  the  election,  and  that  it  is  not  suffi- 
cient that  they  should  become  so  before  the  time  for  him  to  qualify 
and  enter  upon  the  duties  of  his  office.'  And  so  a  charter  provi- 
sion to  the  effect  that  the  legal  voters  in  each  ward  shall  annually 
elect  one  alderman  from  among  the  legal  voters  therein  requires 
that  in  order  to  be  eligible  to  the  office  of  aldertoan  a  person  must  be 
a  legal  voter  in  the  ward  at  the  time  of  the  election.*  Nor  can  a 
foreigner  constitutionally  ineligible  at  the  time  of  his  election,  for 
want  of  a  declaration  of  intention  to  become  a  citizen,  hold  the  office, 
though  after  election  and  before  the  commencement  of  his  term  of 
oflice  he  duly  declares  such  intention.'  Where  the  constitution  or 
statute  employs  the  word  "eligible"  or  "ineUgible"  to  indicate  the 
qualification  or  disqualification  of  a  person  for  office,  it  is  ordinarily 
construed  to  mean  qualified  to  be  elected  or  incapable  of  election, 
and  when  this  is  the  construction  adopted  it  is  clear  that  the  quali- 

S.  Tent  V.  State,  66  Fla.  336,  63  So.  6.  Note:  22  A.  S.  R.  733. 

452,  49  L.R.A.(N.S.)  1204.  6.  State  v.  McGeary,   69  Vt  461, 

See  Intoxicating  Liquors.  38  Atl.  165,  44  L.R.A.  446. 

4.  People   V.    McCormick,   261   HI.  7.  Taylor  v.  Snllivan,  45  Minn.  309, 

413,  103  N.  E.  1053,  Ann.  Cas.  IQISA  47  N.  W.  802,  22  A.  S.  B.  729  ai^ 

338  and  note.  note,  11  L.R.A.  272. 
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fications  making  a  candidate  eligible  must  exist  at  the  time  when  he 
submits  himself  for  election.*  But  the  phrase  "eligible  to  office"  has 
been  construed  in  numerous  cases  as  having  reference  to  the  beginning 
of  the  term  of  office  and  not  the  election,  and,  therefore,  during  the 
period  intervening  between  the  two  a  candidate  elect  may  remove  a 
disqualification  if  it  lies  within  his  power  and  take  office.*  The  favor- 
ing of  one  construction  or  other  varies  in  some  degree  apparently 
with  the  character  of  the  qualification  under  consideration.  Where 
this  is  contained  in  a  general  section  placing  eligibility  for  office  and 
the  right  to  vote  on  the  same  plane,  the  decisions  hold  generally  to 
the  literal  meaning  of  the  word  "eligible;"  but  where  the  disquali- 
fication is  the  holding  of  an  inconsistent  office  or  some  like  obstacle 
which  may  readily  be  removed,  there  is  a  tendency  to  consider  the 
requirements  as  referring  to  the  date  of  taking  office.  The  particular 
words  used  may,  of  course,  make  the  question  clear.  For  example, 
if  the  law  simply  forbids  a  person  having  certain  disqualifications 
from  holding  or  enjoying  an  office  or  exercising  its  duties  it  is  suffi- 
cient if  he  qualifies  himself  before  he  is  sworn." 

126.  Effect  of  Ineligibility  or  Death  of  Majority  Candidate  Gen- 
erally.— While  the  cases  are  not  in  harmony  as  to  the  effect  of  knowl- 
edge of  the  voters  at  the  time  of  voting  that  the  candidate  who  actu- 
ally receives  the  majority  of  the  votes  cast  at  an  election  is  inehgible, 
there  is  no  dissent  from  the  broad  rule  that  in  the  absence  of  such 
knowledge,  though  the  candidate  voted  for  by  a  majority  cannot  be 
declared  elected  because  of  his  ineligibility,  and  the  majority  vote 
is  thereby  rendered  ineffective  for  such  purpose,  such  majority  vote 
is  effective  to  forbid  the  election  of  the  candidate  having  the  next 
highest  number  of  votes.  The  effect  is  to  render  the  purported  elec- 
tion nugatory,  and  to  leave  a  vacancy  in  the  office  thus  attempted  to 
be  filled.^^  Of  course  it  is  permissible  for  the  legislature  to  provide 
that  votes  cast  for  an  ineligible  candidate  shall  be  void  and  of  no 
effect  in  determining  the  result  of  the  election,  and  in  some  instances 
I 

8.  Taylor  v.  StUlivan,  45  Minn.  309,  N.  W.  802,  22  A.  S.  R.  729,  11  L.R.A. 
47  N.  W.  802,  22  A.  S.  R.  729,  11  272;  Sublett  v.  Bedwell,  47  Miss.  266, 
L.R.A.  272.  12  Am.  Rep.  338  and  note;  Sheridan 

Note:  11  Ann.  Cas.  951.  v.  St.  Louis,  183  Mo.  25,  81  S.  W. 

9.  Hoy  V.  State,  168  Ind.  506,  81  1082,  2  Ann.  Cas.  480  and  note;  Peo- 
N.  E.  509, 11  Ann.  Cas.  944  and  note,  pie  v.  Clute,  50  N.  T.  451, 10  Am.  Rep. 

10.  Note:  11  Ann.  Cas.  950.  508;   SpruiU  v.  Bateman,  162  N.  C. 

11.  Dobbs  V.  Buford,  128  Ga.  483,  588,  77  S.  E.  768,  Ann.  Cas.  1915B 
57  S.  E.  777,  11  Ann.  Cas.  117;  Ter-  515  and  note;  Com.  v.  Cluley,  56  Pa. 
ritory  V.  Kanealii,  17  Hawaii  243,  7  St.  270,  94  Am.  Dec.  75;  In  fe  Carliss, 
Ann.  Cas.  837  and  note;  State  v.  Bell,  11  R.  I.  638,  23  Am.  Rep.  538;  State 
169  Ind.  61,  82  N.  E.  69, 124  A.  S.  R.  v.  McQeary,  69  Vt.  461,  38  Atl.  165, 
203  and  note,  13  L.R.A.(N.S.)  1013  44  L.R.A.  446;  State  v.  Giles,  2  Pin. 
and  note;  Barnum  v.  GUman,  27  Minn.  (Wis.)  166,  52  Am.  Deo.  149  and  note. 
466,  8  N.  W.  375,  38  Am.  Rep.  304;  Notes:  83  Am.  Dec  753;  36  A.  S. 
Taylor  v.  Sullivan,  45  Minn.  309,  47  R.  593;  124  A.  S.  R.  218. 

11?3 


Digitized  by 


Google 


i  127  ELECTIONS  9  E.  C.  L 

such  a  provision  is  contained  in  the  constitution;  but  where  the 
disqualification  is  not  within  those  manifestly  contemplated  by  such 
provisions  the  general  rule  will  prevail.^*  This  rule  also  applies  gen- 
erally to  cases  in  which  the  candidate  for  office  dies  between  the  date 
of  nomination  and  that  of  election.  Votes  cast  for  him  are  not  con- 
sidered ae  counted  for  him  but  are  taken  as  against  his  opponent  so 
far  as  concerns  the  latter's  right  to  the  oflRce." 

127.  Knowledge  of  Ineligibility  or  Death. — In  at  least  one  case  the 
American  rule  has  been  broadly  stated  as  making  no  distinction  be- 
tween votes  cast  in  ignorance  of  the  recipient's  ineligibility  and  those 
given  with  full  knowledge  thereof,  the  minority  candidate  being  held 
to  be  defeated  in  either  case  by  the  majority  cast  in  favor  of  the  ineli- 
gible candidate.'*  And  there  are  other  decisions  to  the  same  effect.** 
But  nevertheless  many  cases  draw  a  clear  distinction  in  this  connec- 
tion, which  is  based  on  the  theory  and  practice  whereby  a  minority 
of  the  qualified  electors  may  elect  wheil  the  majority  fail  to  vote." 
Voters  who,  knowing  that  a  person  is  ineligible  to  office  by  reason 
of  any  disqualification,  give  their  ballots  for  him,  are  deemed  to 
throw  away  their  votes  and  to  mean  not  to  vote  for  anyone  for 
that  office.*''  This  is  termed  the  English  doctrine,  and  holds  that 
if  voles  are  cast  for  a  candidate  known  to  be  ineligible  or  dead,  they 
are  void,  so  that  the  eligible  candidate  receiving  the  next  highest  vote 
is  elected."  And  it  has  been  declared  in  a  comparatively  recent 
case,  wherein  the  opinion  contains  an  exhaustive  review  of  the  author- 
itic!-,  that  the  great  weight  of  authority,  English  and  American,  is 
to  the  effect  that  votes  knowingly  cast  for  a  candidate  who  cannot 
possibly  exercise  the  functions  of  the  office  if  elected,  are  thrown 
away."  There  is  some  difficulty,  however,  in  determining  when 
it  may  be  said  that  an  elector  thus  knows  of  the  candidate's  disquali- 
fication, and  knowing,  casts  for  him  his  ballot.  It  is  possible  that 
there  may  be  notice  of  the  disqualifying  fact  and  of  the  legal  effect 
of  it,  given  so  directly  to  the  voter  that  he  is  charged  with  actual 
knowledge.     And  there  may  be  a  disqualifying  fact  so  patent  or 

12.  Sublett  V.  Bedwell,  47  Miss.  266,  38  Atl.  165,  44  L.R.A.  446;  State  v. 
12  Am.  Rep.  338.  Giles,  2  Pin.  (Wis.)  166, 1  Chaud.  112. 

13.  Patten  v.  Haselton,  164  la.  645,   52  Am.  Dee.  149. 

146  N.  TV.  477,  51  L.R.A. (N.S.)  226  Note:  Ann.  Cas.  1915B  520. 

and  note;  Howes  v.  Perry,  92  Ky.  260,  16.  See  supra,  par.  117  et  seq. 

17  S.  W.  575,  36  A.  S.  R.  591;  Sheri-  17.  Guliek  v.  New,  14  Ind.  93,  77 

dan  v.  St.  Louis,  183  Mo.  25,  81  S.  W.  Am.  Dec.  49;  Com.  v.  Cluley,  55  Pa. 

1082,  2  Ann.  Cas.  480.  St.   270,  94   Am.  Dec.  75;    State   v. 

Notes:  83  Am.  Dec.  754;  124  A.  S.  Frear,  144  Wis.  79,  128  N.  W.  1068, 

R.  218;  13  L.R.A.(N.S.)  1013;  Ann.  140  A.  S.  R.  992. 

Cas.  1915B  518.  18.  Note:  Ann.  Cas.  1915B  519. 

14.  Sheridan  v.  St.  Louis,  183  Mo.  19.  State  v.  Frear,  144  Wis.  79,  128 
25,  81  S.  W.  1082,  2  Ann.  Cas.  480.  N.  W.  1068,  140  A.  S.  R.  992. 

15.  State  V.  McGeary,  69  Vt.  461, 
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notorious  that  knowledge  in  the  elector  of  the  ineligibilily  may 
be  presumed  as  matter  of  law.*<*  But  it  cannot  be  presumed  that 
the  voters  wilfully  or  obstinately  cast  their  votes  with  notice  that 
he  for  whom  they  were  cast  was  ineligible.^  Nor  can  it  be  pre- 
sumed that  there  is  a  wilful  intent  to  vote  for  an  ineligible  candi- 
date when  the  person  voted  for  can,  if  elected,  remove  the  disquali- 
fication prior  to  the  time  of  commencement  of  his  term  of  office.* 
It  is  not  sufficient  to  show  that  the  voter  knew  of  the  fact  out  of  which 
the  disqualification  arose.  Enough  must  appear  to  raise  a  reason- 
able inference  that  he  knew  that  such  fact  amounted  to  a  disquali- 
fication. It  cannot  be  said  in  all  cases  that  the  mere  knowledge  of  a 
fact  which  in  law  disqualifies  a  candidate  must  be  taken  to  be  knowl- 
edge of  all  the  accompanying  circumstances.  The  existence  of  the 
fact  which  disqualifies  and  of  the  law  which  makes  that  fact  operate 
to  disquaUfy  must  be  brought  home  so  closely  and  clearly  to  the 
knowleidge  or  notice  of  the  elector,  that  to  give  his  vote  therewith 
indicates  an  intent  to  waste  it.  The  knowledge  must  be  such,  or 
the  notice  brought  home  in  such  manner,  as  to  imply  a  wilfulness  in 
acting,  when  action  is  in  opposition  to  the  natural  impulse  to  save  the 
vote  and  make  it  effectual.  He  must  act  so  in  defiance  of  both  the  law 
and  the  fact,  and  in  opposition  to  his  own  better  knowledge,  that  he 
has  no  right  to  complain  of  the  loss  of  his  franchise,  the  exercise 
of  which  he  has  wantonly  misapplied.'  It  has  been  held  that  this 
is  imported  where  the  ineligibility  is  imposed  by  statute  by  reason 
of  the  candidate's  incumbency  of  another  office ;  *  but  with  express 
recognition  of  this  holding  the  contrary  has  also  been  held.* 

128.  Effect  of  Candidate's  Promise  as  to  Salary. — It  has  been  held 
in  a  number  of  cases  that  a  promise  by  a  candidate,  made  to  the  elec- 
tors generally,  to  serve,  if  elected,  for  less  than  the  fees  or  salary 
prescribed  by  law,  constitutes  bribery.'  When  a  candidate  gives  an 
elector  personally  money  or  property,  there  is  a  direct  attempt  to  influ- 

20.  People  v.  Clute,  50  ^.  T.  451,  5.  People  v.  Clute,  50  N.  T.  451,  10 

10  Am.  Rep.  508.  Am.  Rep.  508. 

1.  State  V.  Bell,  169  Ind.  61,  82  N.  6.  Carrothers  v.  Russell,  53  la.  346, 
E.  69,  124  A.  S.  R.  203  and  note,  13  5  N.  W.  499,  36  Am.  Rep.  222;  State 
L.R.A.(N.S.)   1013  ami  note.  v.  Collier,  72  Mo.  13,  37  Am.  Rep.  417 

2.  Hoy  v.  State,  168  Ind.  506,  81  and  note;  State  v.  Dustin,  5  Ore.  375, 
N.  E.  509,  11  Ann.  Cas.  944.  20  Am.  Rep.  746;  State  v.  Humphries, 

3.  Hoy  V.  State,  168  Ind.  506,  81  74  Tex.  466,  12  S.  W.  99,  5  L.R.A. 
N.  E.  509,  11  Ann.  Cas.  944;  State  v.  217  and  note;  State  v.  Purdy,  36  Wis. 
Bell,  169  Ind.  61,  82  N.  E.  69,  124  A.  213,  17  Am.  Rep.  485;  State  v.  Bun- 
S.  R.  203  and  note,  13  L.R.A.(N.S.)  neU,  131  Wis.  198,  110  N.  W.  177,  11 
1013  and  note;  People  v.  Clute,  50  N.  Ann.  Cas.  560  and  note. 

T.  451, 10  Am.  Rep.  508.  Note:  36  L.R.A.(N.S.)  246;  11  Ann. 

Note:  52  Am.  Dec.  152.  Cas.  566. 

4.  Gulick  ▼.  New,  14  Ind.  93,  77 


Am.  Dec.  49. 
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ence  his  vote  by  pecuniary  considerations.  The  expectation  is  that 
such  vote  will  be  controlled,  not  by  the  elector's  judgment  of  the 
fitness  of  the  candidate  for  the  office,  but  by  the  pecuniary  benefit  he 
has  received.  In  other  words,  it  is  money  and  not  judgment  which 
directs  the  ballot,  and  thus  the  election  turns  not  on  considerations  of 
fitness  or  public  good,  but  of  private  gain.  And  thai,  which  is  wrong 
when  done  directly  is  equally  wrong  when  done  indirectly.  So  it 
is  declared,  as  salaries  are  paid  by  taxation,  when  a  candidate  ofifers 
to  take  less  than  the  stated  salary  he  ofifers  to  reduce  pro  tanto  the 
amount  ot  taxes  which  each  individual  must  pay.  If  the  candidate 
went  to  each  elector  and  offered  to  pay  one  dollar  of  his  taxes,  that 
clearly  would  be  direct  bribery;  and  when  he  offers  to  take  sucli  a 
salary  as  will  reduce  the  tax  upon  each  taxpayer  one  dollar,  he  is 
indirectly  making  the  same  offer  of  pecuniary  gain  to  the  voter; 
so  that  those  cases  rest  upon  the  simple  proposition  that  the  election 
of  a  candidate  for  office  cannot  be  secured  by  personal  bribery  offered 
directly  or  indirectly  to  the  voter.'  Under  some  statutes  the  offer  of 
a  bribe  is  sufficient  to  disqualify  a  candidate  and  hence  it  is  not 
necessary  to  show  that  any  electors  were  induced  to  vote  for  him 
by  reason  of  his  improper  offer.'  Under  others  it  is  a  necessary 
incident  to  the  disqualification  that  the  candidate  shall  have  induced 
or  procured  an  elector  to  vote  for  him  by  bribery,  in  which  event  it 
is  necessary  not  only  to  allege  that  certain  electors  were  induced  and 
procured  but  to  prove  that  they  were  so  influenced  by  the  offer.* 
This  necessity  of  proving  that  certain  voters  were  influenced  by  the 
offer  also  appears  where"  the  law  does  not  disqualify  the  candidate 
for  bribery,  but  merely  provides  for  the  rejection  of  the  ballots  of 
bribed  voters.  Under  such  legislation  it  is  not  sufficient  merely  to 
show  that  an  offer  constituting  bribery  was  made.**  It  is  neces- 
sary to  go  further  and  establish  the  fact  that  the  offer  influenced 
enough  voters  to  change  the  result  of  the  election.**  And  so  it  has 
been  held  that  a  complaint  in  quo  warranto  proceedings  in  such 
a  case  is  insufficient  where  it  does  not  show  that  the  voters. sup- 
posed to  be  influenced  wore  taxpayers  of  the  county  or  would  other- 
wise have  been  benefited  by  the  performance  of  the  promise.** 

129.  Promises  as  to  Location  of  County  Seat  or  Improvements. — 
It  has  been  held  in  the  majority  of  cases  that  a  promise  does  not 
constitutes  bribery  when  made  to  electors  generally,  by  a  municipal- 
ity, or  by  a  citizen  or  citizens  thereof,  to  donate  money  or  other  prop- 

7.  Note:  11  Ann.  Cas.  566.  11.  State  ▼.  Dustin,  5  Ore.  375,  20 

8.  Carrothers  v.  Russell,  53  la.  346,  Am.  Rep.  746;  State  v.  Humphries, 
5  N.  W.  499,  36  Am.  Rep.  222.  74  Tex,  466,  12  S.  W.  99,  5  L.R.A. 

9.  State  V.  BunneU,  131  Wis.  198,  217. 

110  N.  W.  177jll  Ann.  Cas.  560.  12.  State  v.  Dustin,  5  Ore.  375,  20 

10.  State  V.  Humphries,  74  Tex.  466,   Am.  Rep.  746. 
12  S.  W.  99,  5  L.R.A.  217. 
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erty  to  the  county  if  such  municipality  is  selected  as  the  county  seat 
at  an  election  held  for  the  purpose  of  deciding  such  location.  A  prop- 
osition of  this  kind,  looking  to  the  public  welfare,  and  for  the  bene^t 
of  all  the  people  alike,  is  deemed  to  contain  no  element  of  criminality 
or  immorality.  The  thing  offered  is  of  a  public  nature,  pertaining  to 
the  public  and  not  to  individuals,  and  the  party  to  be  influenced  is 
a  whole  county,  and  in  a  manner  every  inhabitant  thereof  is  to  be 
benefited.  This  is  not  considered  the  same  as  the  case  of  a  candi- 
date for  public  office,  who,  in  order  to  secure  votes,  promises,  in  case  he 
shall  be  elected,  to  donate  a  portion  of  his  saleiry  or  other  valuable 
thing  to  the  county  or  state.*'  But  a  contrary  view  has  been  taken, 
and  the  two  forms  of  promises  placed  in  the  same  class,  it  being  argued 
that  it  is  not  more  proper  for  a  bonus  to  be  offered  for  the  selection 
of  a  particular  town  te  a  county  seat  than  for  one  to  be  offered  by  a 
candidate  for  his  election.**  The  question  of  bribery  has  also  been 
raised  in  reference  to  an  election  to  decide  on  the  erection  of  a  court- 
house and  other  buildiiigs,  where  the  voters  were  urged  to  vote  for 
the  proposition  on  the  ground  that  it  would  give  employment  to 
many  workmen ;  but  it  was  held  that  this  appeal  to  the  private  inter- 
est of  the  voters  was  not  materially  different  from  that  common  to 
all  elections." 

Interpretation  of  Laws  Ooveming  Marking  of  Ballot 

130.  In  General. — ^Elsewhere  in  this  article  is  discussed  generally 
the  question  whether  requirements  as  to  the  conduct  of  elections 
shall  be  considered  as  mandatory  or  directory.**  And  the  general 
principles  governing  the  marking  of  ballots  follow  the  rule  as  there 
stated.  It  is  customary  in  modem  statutes  to  provide  in  detail  not 
only  for  the  form  of  the  ballot,*'  but  also  for  the  manner  in  which 
the  ballot  shall  be  marked  both  by  the  election  officers  and  by  the 
electors.**  Such  laws  have  generally  been  upheld  by  the  courts  un- 
less their  provisions  were  such  as  to  interfere  with  the  rights  of 
the  voters.**  The  rules  governing  the  two  propositions  are  slightly 
different  in  their  application,  it  being  possible  that  more  liberality 
is  evidenced  in  cases  where  the  failure  to  comply  with  the  law  is  the 
fault  of  the  election  officers,  without  fault  on  the  part  of  the  elector 
himself,  than  is  evidenced  when  the  mistake  or  irregularity  is  attrib- 
utable to  the  elector.  However,  the  general  doctrine  applicable  to 
both  cases  has  been  stated  to  be  that  statutes  tending  to  limit  the 
citizen  in  the  exercise  of  the  right  to  vote  and  of  having  the  vote 

13.  Note:  11  Ann.  Cas.  567.  16.  See  supra,  par.  101  et  seq. 

14.  Ayres  t.  Moan,  34  Neb.  210,  51       17.  See  supra,  par.  63  et  seq. 
N.  W.  830,  15  L.R.A.  501,  18.  See  infra,  par.  130  et  seq. 

Note:  11  Ann.  Cas.  567.  19.  Note:  47  LJI.A.  806. 

16.  Note :  11  Ann.  Cas.  568. 
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counted  should  be  liberally  construed  in  his  favor.**  In  order  to 
give  effect  to  the  will  of  the  majority  and  to  prevent  the  disfranchise- 
ment of  legal  voters  the  courts  have  held  those  provisions  to  be  formal 
and  directory  which  are  not  essential  to  a  fair  election  unless  they 
are  declared  to  be  so  by  the  statute  itself.  If  the  statute  expressly 
declares  any  particular  act  to  be  essential  to  the  validity  of  the  elec- 
tion, or  that  its  omission  shall  render  the  election  void,  all  courts  whose 
duty  it  is  to  enforce  the  statute  must  so  hold,  whether  the  particular 
act  in  question  goes  to  the  merits  or  affects  the  result  of  the  elec- 
tion, or  not.  Such  a  statute  is  imperative,  and  all  considerations 
touching  its  policy  or  impolicy  must  be  addressed  to  the  legislature. 
But  if,  as  in  most  cases,  the  statute  simply  provides  that  certain  acts 
or  things  shall  be  done  within  a  particular  time  or  in  a  particular 
manner,  and  does  not  declare  that  their  perforlnance  is  essential  to 
the  validity  of  the  election,  then  they  will  be  regarded  as  mandatory 
if  they  do,  and  directory  if  they  do  not,  affect  the  actual  merits  of 
the  election.* 

131.  Marking  in  Square  or  Circle. — ^Though  the  general  principle 
is  as  stated  in  the  preceding  paragraph,  there  is  a  variance  in  the 
decisions  as  to  the  effect  of  a  failure  by  an  elector  to  comply  accu- 
rately with  the  law  in  marking  his  ballot.  This  variance,  while  in 
part  capable  of  explanation  based  on  the  facts  in  each  case  and  stat- 
utory differences,  nevertheless  shows  in  many  instances  a  diversity 
in  the  liberdity  with  which  the  court  views  the  requirements  of  the 
law.  In  accordance  with  the  more  liberal  doctrine  it  has  been  held 
that  if  the  intention  of  the  voter  can  fairly  be  ascertained  from 
his  ballot,  though  his  marking  is  not  in  strict  conformity  with  law. 
effect  will  be  given  that  intention.  In  other  words,  the  voter  will 
not  be  disfranchised  or  deprived  of  his  right  to  vote  through  mere 
inadvertence,  mistake,  or  ignorance,  if  an  honest  intention  is  ascer- 
tainable from  his  ballot.'    Therefore,  where  it  is  provided  that  if 

20.  Montgomery  v.  Henry,  144  Ala.  L.R.A.  083;  State  ▼.  (Jay,  59  Minn. 
629,  30  So.  507,  6  Ann,  Cas.  965.  1  6,60  N.  W.  676,  50  A,  S.  R.  389;  Bow- 
LJl.A.(N.S.)  656;  State  v.  Saxon,  30  ers  v.  Smith,  111  Mo.  45,  20  S.  W. 
Fla.  668,  12  So.  218,  32  A.  S.  R.  46,  101,  33  A.  S.  R.  491,  16  L.R.A.  754; 
18  L.R.A.  721.  State  v.  Russell,  34  Neb.  116,  51  N.  W. 

1.  Fatten  V.  Long,  131  Ala.  387,  31  465,  33  A.  S.  R.  625,  15  L.R.A.  740; 
So.  93,  90  A.  S.  R.  43 ;  Montgomery  v.  State  v.  Nieliolson,  102  N.  C.  465.  9 
Henry,  144  Ala.  629,  39  So.  507,  6  S.  E.  545,  11  A.  S.  R.  767  and  note; 
Ann.  Cas.  965,  1  L.R.A.(N.S.)  656;  Newhouse  v.  Alexander,  27  Okla.  46. 
Tebbe  v.  Smith,  108  Cal.  101,  41  Pac.  110  Pae.  1121,  Ann.  Cas.  1912B  674, 
454,  49  A.  S.  R.  68  and  note,  29  L.R.A.  30  L.R.A.(N.S.)  602;  Moyer  v.  V.in 
673;  Young  v.  Simpson,  21  Colo.  460,  De  Vanter,  12  Wash.  377,  41  Pac.  60, 
42  Pac  666,  52  A.  S.  R.  254  and  note;  50  A.  S.  R.  900,  29  L.R.A.  670. 
Parvin  v.  Wimberg,  130  Ind.  561,  30  Notes:  50  A.  S.  B.  395;  83  A.  S.  R." 
N.  E.  790,  30  A.  S.  R.  254,  15  L.R.A.   602. 

775;  Tavlor  v.  Bleakley,  55  Kan.  1,  2.  Tebbe  ▼.  Smith,  108  Cal.  101, 
39  Pac.  "1045,  49  A.  S.  R.  233,  28   41  Pac.  454,  49  A.  S.  R.  68  and  note, 
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a  voter  marks  his  ballot  so  that  it  is  impossible  to  determine  his 
choice  it  shall  not  be  counted,  if  the  choice  of  the  voter  cftn  be 
determined  the  vote  must  be  counted.*  It  should  be  remembered,  how- 
ever, that  statutory  provisions  as  to  the  marking  of  ballots  are  in 
their  nature  mandatory.*  And  it  is  within  the  power  of  the  legis- 
lature to  prescribe  reasonable  regulations  which  the  voter  must  follow 
in  preparing  his  ballot,  and  therefore  where  the  statute  specifies  par- 
ticularly the  manner  in  which  the  ballot  shall  be  marked  those  marked 
as  provided  by  statute  must  be  counted,  and  there  is  no  authority 
for  counting  any  which  are  not  so  marked ;  it  being  held  that  whether 
a  ballot  should  be  counted  does  not  depend  solely  on  the  power  to 
ascertain  and  declare  the  choice  of  the  voter,  but  also  on  the  expres- 
sion of  that  choice  in  the  manner  pro%'ided  by  the  statute.'  The 
elaborate  provisions  as  to  the  form  of  the  modern  official  ballot  have 
to  a  considerable  degree  been  responsible  for  the  rigid  character  of 
this  rule  prior  to  the  adoption  of  these  provisions.  When  voting 
was  done  in  a  looser  fashion  the  rule  that  the  intent  of  the  voter  was 
controlling  was  more  generally  adopted.*  The  official  ballot  custom- 
arily provides  squares  or  circles  within  which  a  cross  is  to  be  placed 
in  order  to  vote  a  straight  party  ticket,  and  also  squares  opposite  the 
name  of  each  candidate,  wherein  a  cross  is  to  be  placed  in  order 
to  vote  for  that  candidate.  Where  this  is  the  case  it  has  generally 
been  held  that  a  ballot  not  marked  with  a  cross  or  crosses  placed 
substantially  within  the  circles  or  squares  is  void,'  as  where  the  cross 
is  above  or  below  or  to  one  side  of  the  designated  place.*  There  is 
some  diversity  in  the  opinions  as  to  the  accuracy  with  which  the  cross 
must  be  placed,  due,  in  part  at  least,  to  variances  in  the  phraseology 
of  the  statutes.  If  the  statute  requires  the  cross  to  be  on  or  in  the 
circle  or  square  reserved  for  that  purpose,  this  requirement  must  be 
substantially  complied  with.  The  vali(Mty  of  the  ballot  ought  not 
to  iuin  upon  the  distance  of  the  cross  or  mark  from  the  circle  or 
square,  for  in  that  event  there  would  be  no  fixed  standard.     The 

29  L.R.A.  673 ;  Young  v.  Simpson,  21  59  N.  W.  57,  51  A.  S.  R.  317  and  note. 

Colo.  460,  42  Pac.  666,  52  A.  S.  R.  6.  Taylor  v.  Bleakley,  55  Kan.  1,  39 

254  and  note;  Parker  v.  Orr,  158  lU.  Pac,  1045,  49  A.  fi.  B.  233,- 28  L.R.A. 

609,  41  N.  E.  1002,  30  L.R.A.  227;  683. 

State  V.  Acker,  142  Wis.  394,  125  N.  7.  Whittam  v.  Zahorik,  91  la.  23,  59 

W.  952,  20  Ann.  Cas.  670.  N.  W.  57,  51  A.  S.  R.  317  and  note; 

Note:  83  A.  S.  R.  602.  Taylor  v.  Bleakley,  55  Kan.  1,  39  Pac. 

3.  Parker  v.  Orr,  158  Til.  609,  41  1045,  49  A.  S.  R.  233,  28  L.R.A,  683. 
N.  E.  1002,  30  L.R.A.  227;  Lankford  Note:  47  L.R.A.  827  et  seq. 

V,  Gebhart,  130  Mo.  621,  32  S.   W.       8.  Whittam  v.  Zahorik,  91  la.  23,  59 

1127,  51  A.  S.  R.  585.  N.  W.  57,  51  A.  S.  R.  317;  Strosnider 

4.  Tebbe  v.  Smith,  108  Cal.  101,  41  v.  Turner,  30  Nev.  155,  93  Pac.  502, 
Pac.  454,  49  A.  S.  R.  68,  29  L.R.A.  133  A.  S.  R.  710. 

673.  Notes:  47  L.R.A.  827  et  seq.;  20 

5.  Whittam  v.  Zahorik,  91  la.  23,  Ann.  Cas.  677. 
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only  rule  free  from  embarrassment  is  to  follow  the  language  of  the 
statufb  and  reject  the  ballot  unless  the  cross  at  least  touches  the  square 
or  circle.*  Where  the  lines  of  the  croES  intersect  within  the  circle 
or  square,  the  fact  that  they  extend  beyond  the  square  has  gener- 
ally been  held  not  to  invalidate  the  ballot/*  though  a  stricter  rule 
is  sometimes  applied.**  In  some  cases  there  is  a  direct  conflict  in 
the  interpretation  of  the  legislative  requirements.  Where  the  stat- 
utes expressly  require  that  ballots  failing  to  conform  to  certain  par- 
ticulars of  the  law  shall  not  be  counted,  there  is,  of  course,  no  room 
for  interpretation ;  **  but  where  they  provide  for  a  circle  or  square 
and  then  direct  that  the  voter  in  preparing  his  ballot  shall  mark  a 
cross  in  the  appropriate  margin  or  place,  the  question  is  somewhat 
less  clear.  Some  courts  have  held  such  a  provision  to  be  mandatory ;  *• 
while  others  have  taken  a  contrary  view,  holding  that,  though  the 
construction  of  the  provision  as  to  the  form  of  the  ballot  with  that 
referring  to  the  manner  of  marking  makes  the  circle  or  square  the 
appropriate  margin  or  place  for  the  msu-k,  nevertheless  there  is  not  a 
direct  command  that  the  cross  shall  be  made  therein  and  therefore 
the  requirement  may  be  construed  as  directory,  though  an  honest 
attempt  to  follow  the  directions  of  the  law  must  appear.**  And 
a  provision  that  the  clerk  in  printing  the  ballot  shall  place  on  it  a 
direction  to  the  voter  to  mark  a  cross  in  the  square  opposite  the  name 
of  the  candidate  of  his  choice,  has  been  held  not  to  constitute  a  man- 
datory provision,  though  there  is  a  further  direction  in  the  statute 
that  the  voter  shall  prepare  his  ballot  by  marking  a  cross  after  the 
name  of  the  person  or  persons  for  whom  he  intends  to  vote.**  Some- 
times there  is  no  express  statutory  provision  as  to  placing  a  square 
on  the  ticket,  and  of  course  no  provision  as  to  placing  the  cross  within 
it.  Where  the  statute  makes  no  provision  as  to  putting  the  cross  in 
a  designated  square  the  question  whether  the  cross  is  or  is  not  within 
the  square  is  not  controlling.**  In  such  case  the  court  should  con- 
cern itself  with  the  intention  of  the  voter  and  if  that  is  clearly  ex- 
pressed the  ballot  should  be  counted.*'  In  some  statutes  this  view 
is  emphasized  by  an  express  provision  that  when  a  ballot  is  suffi- 
ciently plain  to  gather  therefrom  a  part  of  the  voter's  intention  such 

9.  Note:  49  A.  S.  R.  240  et  seq.  Note:  52  A.  S.  R.  258. 

10.  Mc:Wahon  ▼.  Polk,  10  8.  D.  296,       14.  Parker  v.  Orr,  158  HI.  609,  41 
73  N.  W.  77,  47  L.R.A.  830.  N.  E.  1002,  30  L.R.A.  227. 

Note:  20  Ann.  Cas.  673.  16.  Tebbe  v.  Smith,  108  Cal.  101,  41 

11.  Note:  20  Ann.  Cas.  673.  Pac.  454,  49  A.  S.  R.  68,  29  L.K.A. 

12.  Lankford  v.  Gebhart,  130  Mo.  673. 

621,  32  S.  W.  1127,  51  A.  S.  R.  585.  16.  Note:  49  A.  S.  R.  242. 

13.  Whittam  v.  Zahorik,  91  la.  23,  17.  Young  v,  Simpson,  21  Colo.  460, 
59  N.  W.  57, 51  A,  S.  R.  317;  Taylor  v.  42  Pac.  666,  52  A.  S.  R.  254. 
Bleaklev,  55  Kan.  1,  39  Pac.  1045,  49  Note:  20  Ann.  Cas.  672  et  seq, 

A.  S.  R.  233,  28  L.R.A.  683. 
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part  shall  be  counted.**  The  intention  of  the  voter,  however,  must 
be  manifest.**  Therefore  if  the  cross  is  opposite  the  name  of  none 
of  the  candidates,  but  is  opposite  that  of  a  blank  space  left  for  the 
writing  in  of  names,  it  cannot  be  counted  as  a  vote  for  the  candidate 
whose  name  is  nearest  to  the  mark,  but  is  to  be  treated  as  though  no 
vote  were  cast  for  such  office.**  So  ballots  with  the  crosses  directly 
on  the  line  between  the  names  of  the  candidates  for  the  same  office, 
in  such  a  position  as  to  prevent  the  court  from  determining  for  what 
candidate  they  were  intended  to  be  cast,  will  not  be  counted  for  such 
office.*  Where,  however,  a  small  portion  of  a  cross  projects  over 
the  line  dividing  the  squares  opposite  the  names  of  two  candidates, 
but  the  main  portion  of  the  cross  is  opposite  one  of  the  names,  the 
ballot  will  be  counted  for  the  latter.' 

132.  Manner  of  Marking. — In  line  with  the  more  liberal  rule  that 
the  ascertainment  of  the  intent  of  the  voter  is  the  primary  inquiry, 
it  has  frequently  been  held  that  strict  compliance  with  the  require- 
ment that  the  mark  used  should  be  a  cross  need  not  be  followed 
with  absolute  accuracy.  The  statutes  ordinarily  indicate  the  form 
of  the  cross  thus,  (X) ;  but  it  has  been  held  that  placing  the  capital  X 
in  parenthesis  was  merely  to  indicate  how  the  cross  might  be  made, 
that  the  statute  did  not  command  the  cross  to  be  so  made,  and  that 
even  if  the  statute  were  held  to  be  mandatory  its  requirements  would 
be  satisfied  by  making  a  cross  in  either  of  three  forms — a  capital  X 
as  indicated  by  the  statute,  a  capital  T,  or  by  a  crossing  of  two  lines 
thus,  -{->  each  form  complying  with  the  dictionary  definition  of  the 
term  "cross."  •  So  it  has  been  held  that  whenever  the  marking  of  a 
ballot  evidences  an  attempt  or  intention  to  make  a  cross,  though  the 
cross  may  be  in  some  respects  imperfect,  it  should  be  counted ;  *  but 
that  if  the  mark  indicates  no  design  to  comply  with  the  law,  but 
rather  an  intention  not  to  mark  with  a  cross  as  the  law  directs,  such 
noncompliance  nullifies  the  ballot.*  The  rule  has  otherwise  been 
stated  to  be,  that  the  cross  must  be  made  substantially  in  the  form 
prescribed  by  the  statute.*    Accordingly  it  has  been  held  that  the 

18.  White  V.  Slama,  89  Neb.  65,  130  82  N.  E.  215,  120  A.  S.  R.  237;  Stat« 
N.  W.  978,  Ann.  Cas.  1912C  518.  v.  Sadler,  25  Nev.  131,  58  Pac.  284,  59 

19.  Note:  47  L.R-A.  814.  Pac.  546,  63  Pac.  128,  83  A.  S.  R.  573; 

20.  State  v.  Acker,  142  Wis.  394,  Strosnider  v.  Turner,  30  Nev.  155,  93 
125  N.  W.  952,  20  Ann.  Cas.  670  and  Pac.  502,  133  A.  S.  R.  710. 

note.  Note:  47  LJl.A.  816. 

1.  State  ▼.  Sadler,  25  Nev.  131,  58  5.  Parker  v.  Orr,  158  111.  609,  41 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  N.  E.  1002,  30  L.R.A.  227;  Winn  v. 
A.  S.  R.  573.  Blackman,  229  111.  198,  82  N.  E.  215, 

2.  Strosnider  v.  Turner,  30  Nev.  155,  120  A.  S.  R.  237. 

93  Pac.  502, 133  A.  S.  R.  710.  Note:  47  L.R.A.  816. 

3.  Parker  v.  Orr,  158  111.  609,  41  6.  Whittam  v.  Zahorik,  91  la.  23, 
N.  E.  1002,  30  L.R.A.  227.  69  N.  W.  57,  51  A.  S.  R.  317. 

4.  Winn  v.  BUckman,  229  lU.  198,  ' 
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making  of  a  diagonal  mark  and  nothing  more  in  ihe  square  oppodte 
a  candidate's  name  or  an  answer  does  not  sufficiently  indicate  the 
voter's  intention.'  This  would  be  equally  true  if  tiie  mark  was 
round,  as  O,  or  some  other  figure  or  symbol  not  resembling  a  cross,* 
or  even  a  mark  as  near  to  a  cross  as  the  letter  V.'  But  the  latter 
mark  has  been  held  sufficient,**^  and  there  are  cases  in  which  ballots 
marked  with  a  straight  line  or  other  figures  or  symbols  bearing  no 
direct  resemblance  to  a  cross  have  been  counted.**  So  also  if  the 
mark  is  blurred  and  does  not  form  a  cross,  but  nevertheless  shows 
an  attempt  to  make  such  a  mark,  the  ballot  should  be  counted,  but 
not  if  the  mark  is  a  mere  blot.*'  Some  statutes  direct  that  the  mark 
shall  be  made  with  a  stamp  provided  as  part  of  the  election  para- 
phernalia, and  that  the  voter  shall  make  bis  cross  with  it.  Such  a 
provision  is  mandatory,  and  failure  to  use  the  stamp  is  a  poeitive  vio- 
lation of  the  law.*'  But  even  where  a  stamp  is  used  inaccuracies  in 
marking  are  frequent,  and  a  rule  somewhat  similar  to  that  adopted 
in  cases  in  which  the  cross  is  made  by  hand  is  followed,  with  the 
result  that  a  ballot  is  not  rejected  because  some  of  the  crosses  stamped 
are  imperfect;  **  but  a  ballot  with  two  or  more  distinct  crosses  delib- 
erately stamped  in  the  square  opposite  the  name  of  a  candidate  is 
rejected,  and  this  rule  has  been  insisted  on  even  where  it  is  evident 
that  the  voter  first  marked  a  cross  using  one  corner  of  the  stamp 
as  a  pencil,  and,  on  discovering  his  error,  made  a  proper  cross  beside 
the  illegal  one.**  If  the  statute  does  not  provide  with  what  the  cross 
shall  be  made,  it  may  be  made  with  either  pen  and  ink  or  pencil 
marks.  It  has  been  held  that  a  provision  requiring  the  voting  mark 
to  l)e  made  with  ink  is  merely  directory  and  that  if  the  mark  is 
made  with  a  pencil  the  ballot  is  not  thereby  rendered  void.*'     It 

7.  Brewster  ▼.  Sherman,  195  Mass.  Wimberg,  130  Ind.  561,  30  N.  E.  790, 
222,  80  N.  E.  821,  11  Ann.  Cas.  417.  30  A.  S.  R.  254,  15  L.R.A.  775;  Stro- 

8.  State  V.  Sadler,  25  Nev.  131,  58  snider  v.  Turner,  30  Nev.  155,  93  Pac. 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  502.  133  A.  S.  R.  710;  McMahon  v. 
A.  S.  R.  573.  Polk,  10  S.  D.  296,  73  N.  W.  77,  47 

Xoto:  47  L.R.A.  816.  L.R.A.  S.10. 

9.  Winn  v.  Blackman,  229  III.  198,  Notes:  31  A.  S.  R.  304;  49  A.  S.  R. 
82  N.  E.  215,  120  A.  S.  R.  237.  242  et  seq. 

10.  State  V.  Sadler,  25  Nev.  131,  58  14.  Strosnider  v.   Turner,  30   Nev. 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  155^  93  pac.  502,  133  A.  S.  R.  710. 
A.  S.  R.  573.  A  ticket  is  not  vitiated  bv  the  fact 

11.  Note:  47  L.R.A.  816.  ^jj^^  Reside  the  cross  within  "the  circle, 

V  ^?^-  ^nno^n'^V  ^"a'   007    fiV        '<,  "io*er  appears  just  outside  the  circle, 

N.  E.  1002,  30  L.R.A.  227;  Strosnider  .,        ^  *^   j    vl    •     j      1.    n       1 

V.  Turner, '30  Nev.  155,  93  Pac.  502,  «»  though  made  by  inadvertently  plac- 

133  A.  S.  R.  710;  McMahon  v.  Polk,  ^.^^^  ^V  upon  the  paper.     Mc- 

10  S.  D.  296,  73  N.  W.  77,  47  L.R.A.  Mahon  v.  Polk,  10  S.  D.  296,  73  N.  \\\ 

830                 '  77,  47  L.R.A.  830. 

Note:  47  L.R.A.  819et  seq.  W.  Strosnider  v.  Turner,  30  Nev. 

13.  Parker  v.  Orr,  158  111.  609,  41  155,  93  Pac.  502, 133  A.  S.  R.  710. 

N.  E.  1002,  30  L.R.A.  227;  Parvin  v.  16.  Lankford  v.  Gebhart,  130  Mo. 
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has  been  held  that  where  the  requirement  is  that  the  mark  shall 
be  made  with  a  lead  pencil  or  common  writing;  ink,  the  use  of  an 
indelible  pencil  or  red  ink  is  a  substantial  compliance  with  the  stat- 
ute.*' Where,  however,  such  and  other  variations  from  the  statutory 
direction  are  deemed  to  be  distinguishing  marks,  a  different  conclu- 
sion may  be  reached.** 

133.  Bistiaguishing  Marks  Generally. — ^A  consideration  that  enters 
extensively  into  questions  dealing  with  the  validity  of  irregular  mark- 
ings of  the  ballot  is  whether  they  do  or  do  not  constitute  distin- 
guishing marks  by  which  the  ballot  of  a  voter  may  be  identified. 
The  importance  attributed  to  the  secrecy  of  the  ballot  has  already 
been  referred  to,  as  well  as  the  effect  made  to  accomplish  that  end 
through  the  use  of  a  uniform  official  ballot  which  will  bear  upon 
its  face  nothing,  either  in  the  way  of  indorsement  or  of  marks,  which 
will  enable  persons  in  the  polling  place  to  ascertain  the  ballot  cast 
by  a  voter."  It  is  manifest,  however,  that  all  of  these  precautions 
may  be  rendered  futile  if  the  voter  himself  may  place  such  marks  on 
his  ballot  as  will  identify  it.  The  precise  requirements  governing 
the  manner  in  which  the  voter  shall  mark  his  ballot,  therefore,  not 
only  have  in  view  precision  in  determining  the  voter's  intent,  but 
also  represent  an  endeavor  to  secure  such  uniformity  in  marking  as 
wUl  make  one  ballot  indistinguishable  from  another.  And  to  this 
end  it  is  permissible  for  the  legislature  to  provide  that  if  any  ballot 
shall  have  thereon  any  mark,  sign,  designation,  or  device  other  than 
permitted  by  the  act,  whereby  the  said  ballot  may  be  identified  and 
distinguished  from  other  ballots  cast  at  the  election,  the  ballot  shall 
be  absolutely  void.**  Such  a  provision  is  frequently  made;  but  even 
without  this  statutory  expression  it  is  clear  that  the  courts  may  enforce 
the  same  principle  on  the  ground  that  a  ballot  so  marked  as  to  iden- 
tify it  violates  both  the  letter  and  the  spirit  of  the  law  intended  to 
guard  the  secrecy  of  the  ballot  The  attitude  of  the  courts,  there- 
fore, is  much  the  same  whether  the  statutes  do  or  do  not  contain 
express  provisions  declaring  all  ballots  illegal  which  bear  any  dis- 
tinguishing marks;  for  where  the  courts  have  had  occasion  to  con- 
strue such  provisions  the  evil  sought  to  be  remedied  has  entered 
into  the  construction  given  and  influenced  the  conclusion  reached.* 
The  evils  agEiinst  which  the  statutes  are  directed  are  bribery  and 
intimidation,  and  courts  should  construe  them  with  such  liberal- 
ity, if  practicable,  as  both  to  advance  the  object  and  to  correct  the 

621,  32  S.  W.  1127,  51  A.  S.  R.  585;  526,  27  Pac.  761,  25  A.  8.  R.  212,  13 

State  V.  RusseU,  34  Neb.  116,  51  N.  L.R.A.  761. 

W.  465,  33  A,  S.  B.  625,  15  L.R.A.  18.  See  infra,  par.  134. 

740.  19.  See  supra,  par.  68  et  seq. 

Notes:  49  A.  S.  R.  242  et  seq.;  47  20.  Note:  4  Ann.  Cas.  145. 

L.R.A.  826  et  seq.  1.  Winn  ▼.  Blackman,  229  III.  198, 

17.  Rutledge  v.  Crawford,  91  Cal.  82  N.  E.  215, 120  A.  S.  R.  237. 
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evils  which  the  legislature  had  in  view.  They  should  he  read  a» 
if  a  qualification  of  their  terms  to  this  end  were  attached  to  them.* 
In  some  instances  in  which  this  principle  has  been  observed  the 
statute,  while  prohibiting  the  use  of  distinguishing  marks,  has  not 
expressly  declared  that  ballots  so  marked  shall  be  invalidated.*  In 
others,  containing  no  such  express  invalidation  clause,  it  is  provided 
that  the  use  of  an  identification  mark  shall  constitute  a  criminal 
offense,  and  in  discussing  the  effect  of  this  provision  it  has  been 
pointed  out  that  the  general  rule  to  the  effect  that  an  act  done  in 
violation  of  a  criminal  statute  is  a  nullity  does  not  apply.  The 
argument  is  that  as  the  legislature  has  designated  certain  markings 
as  resulting  in  the  rejection  of  ballots,  the  mandate  is  confined  to 
the  ballots  so  marked,  and  others,  in  order  to  warrant  their  rejec- 
tion, must  be  so  marked  as  necessarily  to  violate  the  secrecy  of  the 
election,  though  if  so  marked  they  must  be  rejected.*  A  distin- 
guishing mark  prohibited  by  the  law  is  such  a  mark  as  will  separate 
and  distinguish  the  ■  particular  ballot  from  other  ballots  cast  at  the 
election.  It  is  some  sort  of  mark  put  on  a  ballot  to  indicate  who 
cast  it,  and  to  furnish  means  of  evading  the  law  as  to  secrecy.' 
Therefore,  not  every  mark  made  by  a  voter  on  his  ballot  which  may 
separate  and  distinguish  the  particular  ballot  from  other  ballots 
cast  at  the  election  will  necessarily  result  in  a  declaration  of  invalid- 
ity. If  it  appears  from  the  face  of  the  ballot  that  the  marks  or 
writings  were  placed  thereon  as  the  result  of  an  honest  effort  on 
the  part  of  the  voter  to  indicate  his  choice  of  a  candidate  among 
those  to  be  voted  for  at  the  election,  and  that  the  voter  did  not 
thereby  pretend  or  attempt  to  indicate  who  voted  the  ballot,  the 
ballot  should  not  be  rejected  as  to  candidates  for  whom  there  is  a 
choice  expressed  in  compliance  with  the  requirements  of  the  stat- 
utes.' It  is  almost  impossible  to  secure  absolute  secrecy,  even  if  the 
ballot  is  marked  as  prescribed  by  law.  For  example,  if  the  elector 
is  permitted  to  write  in  the  name  of  a  candidate  his  handwriting 
constitutes  an  almost  certain  means  of  identification.  Moreover,  the 
marks  themselves,  though  made  in  compliance  with  the  law,  are  sure 
to  vary  in  some  degree.'  Again,  the  man  fresh  from  the  field,  the 
forge,  the  carpenter  shop  or  some  other  trade,  may  leave  the  imprint 

2.  Dennis  ▼.  Caughlin,  22  Nev.  447,  6.  Jennings  v.  Brown,  114  CaJ.  307, 
41  Pac.  768,  58  A.  S.  R.  761,  29  L.R.A.  46  Pac.  77,  34  L.R.A.  45;  Parker  v. 
731.  Orr,  158  111.  609,  41  N.  E.  1002,  30 

3.  State  V.  Russell,  34  Neb.  116,  51  L.R.A.  227;  Winn  ▼.  Blaekman,  229 
N.  W.  465,  33  A.  S.  R.  625, 15  L.R.A.  lU.  198,  82  N.  E.  215,  120  A.  S.  R. 
740.  237;   Lankford  v.  Gebhart,  130  Mo. 

4.  Parker  v.  Hughes,  64  Kan.  216,  621,  32  S.  W.  1127,  51  A.  S.  R.  585  j 
67  Pac.  637,  91  A.  S.  R.  216,  56  L.R.A.  Mc.^rahon  v.  Polk,  10  S.  D.  296,  73  N. 
275.  W.  77,  47  L.R.A.  830. 

5.  Winn  v.  Blaekman,  229  111.  198,  7.  McGrane  v.  Nez  Perce  County,  18 
82  N.  E.  215, 120  A.  S.  R.  237.  Idaho  714,  112  Pac.  312,  Ann.  Cas. 

1136 


Digitized  by 


Google 


9  R.  a  Lb  ELECTIONS  $  133 

of  his  fingers  on  his  ballot  so  that  not  only  he  but  the  election  officers 
and  bystanders  may  be  able  to  identify  his  ballot,  and  still  this 
may  have  been  done  unintentionally  and  innocently,  Without  corrupt 
intent.*  And  where  marks  do  not  necessarily  indicate  a  corrupt  pur- 
pose, and  it  is  as  reasonable  to  suppose,  considering  all  the  circum- 
stances, that  they  were  made  in  an  honest  endeavor  to  comply  with 
the  law,  it  is  the  duty  of  the  court  to  ascertain  the  intent  of  the  voter 
and  to  count  the  ballots.*  On  this  theory  if  identifying  marks  are 
placed  on  the  ballot  without  the  knowledge  or  consent  of  the  voter 
they  do  not  necessarily  render  the  ballot  void.*"  And  so  marks  upon 
the  face  of  ballots  which  appear  or  are  shown  to  have  been  made 
accidentally  and  not  for  the  purpose  of  indicating  the  voter,  and 
changes  for  the  existence  of  which  a  reasonable  explanation  con- 
sistent with  honesty  and  good  faith  either  appears  on  the  face  of 
the  ballot  or  is  shown  by  proof,  do  not  render  the  ballots  void.** 
The  mark  prohibited  by  law  is  such  a  one,  whether  letter,  figures, 
or  characters,  as  shows  an  intention  on  the  part  of  the  voter  to  dis- 
tinguish his  particular  ballot  from  others  of  its  class,  and  not  one 
that  is  common  to  and  not  distinguishable  from  others  of  a  desig- 
nated class.*'  It  is  sometimes  stated  that  the  mark  itself  must  be 
such  as  to  furnish  evidence  of  an  unlawful  intention  on  the  paii; 
of  the  voter,  such  as  his  initials,  or  a  mark  known  to  be  his,  or  the 
like.**  Or,  under  the  rule  in  at  least  one  state,  a  ballot  will  not 
be  condemned  in  the  absence  of  proof  that  it  was  marked  either  by 
the  voter  or  by  another  with  his  knowledge,  and  with  his  intention, 
or  the  intention,  known  to  him,  on  the  part  of  such  other  person, 
tliat  it  might  afterwards  be  identified.**  The  rule  has  been  stated 
to  be  that  if  an  unauthorized  mark  is  inadvertently  placed  upon 

1912A165,32L.R.A.(N.S.)  730;  State  714,  112  Pac.  312,  Ann,  Cas.  1912 A 

V.  Russell,  34  Neb.  116,  51  N.  W.  465,  165,  32  L.R.A.(N.S.)   730;  Lankford 

33  A.  S.  R.  625,  15  L.R.A.  740.  v.   Gebhart,  130  Mo.  621,  32  S.  W. 

8.  MeGrane  v.  Nez  Perce  County,  1127,  51  A.  S.  R.  585;  Stroanider  v. 
18  Idaho  714,  112  Pac.  312,  Ann.  Turner,  30  Nev.  155,  93  Pac.  502,  133 
Cas.  1912A  165,  32  L.R.A.(N.S;)  730.  A.  S.  R.  710. 

9.  Parker  v.  Hughes,  64  Kan.  216,       Note:  83  A.  S.  R.  602. 

67  Pac.  637,  91  A.  S.  R.  216,  56  L.R.A.  12.  McGrane  v.  Nez  Perce  County, 

275;  White  v.  Slama,  89  Neb.  65.  130  18  Idaho  714, 112  Pac.  312,  Ann.  Cas. 

N.  W.  978,  Ann.  Cas.  1912C  518.  1912A    165,    32    LJl.A.(N.S.)    730; 

-  10.  McGrane  v.  Nez  Perce  County,  Gumm  v.  Hubbard,  97  Mo.  311,  11  S. 

18   Idaho   714,   112   Pac.    312,   Ann.  W.  61,  10  A.  S.  R.  312;  State  v.  Rns- 

Cas.  1912A  165,  32  L.R.A.(N.S.)  730;  seU,  34  Neb.  116,  51  N.  W,  465,  33 

Whittam  v,  Zahorik,  91  la.  23,  59  N.  A.  S.  R.  625,  15  L.RA.  740. 

W.  57,  51  A.  S,  R.  317;  Lynip  v.  13.  State  v.  RusseU,  34  Neb.  116, 

Buckner,  22  Nev.  426,  41  Pac.  762,  51  N.  W.  465,  33  A.  S.  R.  625,  15 

30  L.R.A.  354.  L.R.A.  740. 

11.  Conghlin  ▼,  McEIroy,  72  Conn.  14.  Notes:  49  A.  S.  B.  249;  SI  A. 

99,  43  Atl.  854,  77  A,  8,  R,  301;  Me-  S.  B.  329. 
Grane  v.  Nez  Peroe  County,  18  Idaho 
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a  ballot  by  a  voter,  and  it  is  not  of  a  character  to  be  used  readily 
for  the  purpose  of  identification,  the  ballot  should  be  counted;  but 
that  if  it  is  made  deliberately  and  may  be  used  as  a  means  of  identi- 
fication, the  ballot  should  be  rejected.*'  Whether  a  given  mark 
is  or  is  not  a  distinguishing  one  is,  therefore,  largely  a  question  of 
fact  to  be  determined  from  the  original  ballot  itself,  and  where  that 
ballot  is  certified  up  an  appellate  court  has  as  good  an  opportunity 
to  determine  the  question  as  had  the  trial  court."  If,  on  inspection 
and  consideration  of  evidence  aliunde,  if  offered,  and  the  notorious 
circumstances  of  the  election,  the  court  should  conclude  that  the 
mark  was  made  for  the  purpose  of  distinguishing  the>  ballot  or  might 
be  reasonably  thought  to  be  so  intended,  the  ballot  should  not  bo 
counted.*'  It  has  been  declared  in  this  connection  that  where  a 
mark  appears  on  a  ballot,  distinguishing  it  from  others,  the  natural 
inference  of  which,  and  which  the  court  can  clearly  say,  is  one 
of  identification,  the  person  who  cast  it  cannot  be  heard  to  say 
he  did  not  intend  to  identify  it,  and  that  to  permit  explanations  of 
this  sort  would  open  the  door  to  gross  frauds  and  corruption,  which 
public  policy  and  the  law  demand  should  be  guarded  against.**  In 
some  cases,  however,  it  is  held  that  the  court  may  determine  this 
question  as  a  matter  of  law  only  where  the  identifying  marks  are 
conclusively  identifying,  and  that  where  it  is  doubtful  whether  they 
could  be  so  used  the  question  is  one  of  fact  for  the  jury.**  The 
question  of  fact  may  by  statutory  definition  be  removed  from  the 
province  of  judicial  determination.  Thus,  an  express  provision  that 
a  stamp  elsewhere  than  in  the  designated  square  shall  be  considered 
a  distinguishing  mark  is  mandatory,  and  the  court  has  no  discretion 
but  to  reject  a  ballot  violating  such  provision.*" 

134.  Application  of  Rule  to  Specific  Distinguishing  Harks. — The 
irregularities  in  marking  ballots  to  which  the  rule  covering  distin- 
guishing marks  has  been  applied  are  almost  numberless;  but  a  lim- 
ited number  of  them  will  be  noted  for  the  purpose  of  indicating 
the  manner  in  which  the  controlling  principles  are  applied.*  Thus 
it  is  held  that  if  a  ballot  is  properly  marked  in  the  party  circle  and 
has  also  on  it  other  marks  made  by  a  pencil,  forming  a  figure  not 

16.  State  v.  Walsh,  62  Conn.  260,  67  Pac.  637, 91  A.  S.  R.  216, 56  L.B.A. 

25  Atl.  1,  17  L.R.A.  364;  Whittam  v.  275. 

Zahorik,  91  la.  23,  59  N.  W.  57,  51  18.  ElweU  ▼.   Comstock,  99  Itfinn. 

A.  S.  R.  317;  Dennis  v.  Caughlin,  22  261,  109  N.  W.  113,  698,  9  Ann.  Cas. 

Ncv.  447,  41  Pac.  768,  58  A.  S.  B.  761  270,  7  L.R.A.(N.S.)  621. 

and  note,  29  L.R.A.  731.  19.  Note:  47  L.RA.  820. 

Note:  47  L.R.A.  824.  20.  Sego  v.  Stoddard,  136  Ind.  »7, 

16.  Perkins  v.  Bertrand,  192  HL  58,  36  N.  E.  204, 22  L.R.A.  468. 

61  N.  E.  405,  85  A.  S.  R.  315;  Winn  1.  See  49  A.  S.  R.  243  et  seq.,  nota^ 

V.  Blackman,  229  IlL  198,  82  N.  E.  47  L.R.A.  820  et  seq.,  note,  for  a  eol- 

215, 120  A.  S.  R.  237.  lection  of  cases  dealing  with  distin- 

17.  Parker  v.  Hughes,  64  Kan.  216,  g^nishing  marks. 
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resembling  any  known  object,  this  will  not  be  treated  as  such  a  dis- 
tinguishing mark  as  to  require  the  rejection  of  the  ballot;  nor  will 
the  fact  that  a  cross  is  so  marked  that,  upon  examination  of  the 
back  of  a  ballot,  the  marking  can  be  traced,  there  being  no  evidence 
tending  to  show  how  or  for  what  purpose  the  marking  was  made. 
The  same  is  held  if  a  ballot  is  marked  in  a  party  square,  but  has  also 
a  cross  in  the  square  opposite  the  name  of  a  candidate  of  the  other 
party  and  below  an  index  hand  pointing  to  the  name,  the  object 
of  the  voter  apparently  being  to  call  the  attention  of  the  election 
officers  to  his  vote  for  such  candidate  and  not  to  use  a  distinguish- 
ing mark;  and  so  also  if  a  name  is  written  on  a  ballot,  not  directly 
in  connection  with  any  office,  when,  from  attending  circumstances, 
it  is  probable  that  the  object  of  the  voter  was  to  vote  for  the  person 
named  for  an  office  respecting  which  one  of  the  parties  had  no  name 
printed  on  the  ballot.  But  a  small  "t"  near  the  bottom  of  a  ballot 
made  near  an  ink  blot  has  been  held  to  warrant  the  rejection  of  the 
ballot;*  and  so  also  blurred  spots,  plainly  made  by  a  lead  pencil, 
which  may  have  been  made  for  the  purpose  of  canceling  a  cross, 
but  which  might  have  been  made  also  for  identification.*  A  hole  in 
a  ballot  has  been  held  to  constitute  a  mutilation  forbidden  by  stat- 
ute, though  it  was  made  in  scratching  out  a  stamp  m^u-k.*  And  the 
same  has  been  held  of  a  ballot  mutilated  by  being  cut  across  one  end.' 
This  conclusion  has  been  extended  to  cases  where  ballots  are  folded 
or  creased  precisely  alike  and  in  a  strikingly  unusual  manner,  so 
that  the  crease  produced  an  enduring  and  permanent  mark  by  which 
the  ballot  could  readily  be  distinguished  when  unfolded.  But  eras- 
ing in  ink  a  superfluous  letter  in  a  misspelled  name  of  a  candidate 
does  not  make  the  ballot  invalid,  if  there  was  no  ground  for  sup- 
posing that  it  was  designed  for  the  purpose  of  identification.*  Ballots 
should  not  be  counted,  however,  where  they  are  marked  in  the  circle 
at  the  head  of  the  ticket  and  the  voter  hps  erased  the  other  tickets 
on  the  ballot  by  drawing  lines  through  them.'  The  writing  of  a 
letter  in  a  blank  space  left  for  the  insertion  of  the  name  of  a  candi- 
■date,  though  probably  written  by  the  voter  with  the  intention  of 
making  it  part  of  a  name,  such  intention  being  subsequently  aban- 
doned, has  been  held  to  be  a  distinguishing  mark.*  So  marks  made 
with  a  writing  medium  other  than  that  prescribed  by  the  statute  are 
sometimes  held  within  the  rule  against  identifying  marks,  as  where 

2.  Winn  v.  Blackman,  229  HI.  198,    82  N.  E.  215, 120  A.  S.  R.  237, 

82  N.  E.  215, 120  A.  S.  R.  237.  6.  State  v.  Walsh,  62  Conn.  260,  25 

3.  Dennis  v.  Caughlin,  22  Nev.  447,   Atl.  1,  17  L.RA.  364. 

41  Pac.  768,  58  A.  S.  B.  761,  29  L.R.A.  7.  Perkins  v.  Bertrand,  192  111.  58, 

731.  61  N.  E.  405,  85  A.  S.  R.  315. 

4.  Sego  V.  Stoddard,  136  Ind.  297,  8.  Tebbe  v.  Smith,  108  Cal,  101,  41 
36  N.  E.  204,  22  LJtA.  468.  Pac.  454,  49  A.  S.  B.  68,  29  L.R.A 

6'.  Winn  v.  Blackman,  229  HI.  198.  673. 
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the  statute  specifies  a  black  pencil  and  the  mark  is  made  with  a 
colored  pencU  or  with  ink,*  though  there  is  some  conflict  in  thia 
connection."  There  is  some  divergence  of  opinion  also  where  the 
voter  has  drawn  lines  through  the  names  of  candidates,  in  some  cases 
this  being  held  to  constitute  a  distinguishing  mark,**  while  in  others 
a  contrary  conclusion  is  reached.** 

135.  Harks  in  the  Party  Square  or  Circle. — It  is  customary  for  the 
official  ballot  under  the  so-called  Australian  voting  system  to  provide 
a  party  square  or  circle,  a  cross  within  which  is  equivalent  to  a  mark 
for  every  candidate  of  that  party  whose  name  is  printed  upon  the 
ballot.**  This  rule  is  applicable  even  if  the  name  of  an  opposing 
candidate  is  erroneously  placed  on  a  ballot  prepared  by  public  officers. 
It  will  not  be  presumed  that  the  elector  casting  the  ballot  did  not 
wish  or  intend  to  vote  for  any  candidate  for  that  particular  office.** 
An  opportunity  to  vote  what  is  called  a  "split  ballot"  is  sometimes 
afforded  by  placing  squares  after  each  individual  candidate's  name 
so  that  the  voter  may  make  his  own  selection  if  he  is  not  satisfied 
with  any  entire  group  of  party  candidates.  An  effort  has  been  made, 
successfully  in  some  states,  to  abolish  the  party  square  or  circle,  on 
the  theory  that  it  leads  to  blind  voting  for  parties  and  ignores  too 
largely  the  character  of  individual  candidates.  There  is  consider- 
able force  in  this  objection,  as  the  average  voter  is  inclined  to  follow 
the  easiest  method  of  marking,  i.  e.,  with  a  single  cross,  rather  than 
to  make  a  separate  mark  opposite  the  name  of  a  candidate  for  each 
office.  But  the  ballot  with  the  party  circle  or  square  is  still  the 
prevailing  form  used.  In  voting  it  a  single  cross  carries  a  vote  for 
all  candidates  of  the  party  so  marked,  and  under  many  statutes  if 
there  is  a  single  candidate  on  the  ticket  for  whom  the  voter  does 
not  wish  to  vote  he  must  omit  the  cross  at  the  top  and  place  it  oppo- 
site the  name  of  every  candidate  voted  for.*'    Under  other  statutes 

9.  Parker  v.  Hughes,  64  Kan.  216,  N.  E.  1002,  30  L.R.A..227;  MeMahon 
67  Pac.  637,  91  A.  S.  E.  216,  56  L.R.A.  v.  Polk,  10  S.  D.  296,  73  N.  W.  77,  47 
275;  Dennis  v.  Caughlin,  22  Nev.  447,  L.R.A.  830. 

41  Pac.  768,  58  A.  S.  R.  761,  29  L.R.A.  Note:  47  L.R.A.  840. 

731;  State  v.  Sadler,  25  Nev.  131,  58  13.  Allen  v.  Glynn,  17  Colo.  338,  29 

Pac.  284,  59  Pac.  546,  63  Pac.  328,  Pac.  670,  31  A.  8.  E.  304,  15  L.R.A. 

83  A.  S.  R.  573.  743. 

10.  Rutledge  v.  Crawford,  91  Cal.  Note:  51  A.  S.  R.  329.  See  supra, 
526,  27  Pac.  761,  25  A.  S.  R.  212,  13  par.  68  et  seq. 

L.R.A.  761;  State  v.  Russell,  34  Neb.  14,  Allen  v.  Glynn,  17  Colo.  338,  29 

116,  51  N.  W.  465,  33  A.  S.  R.  625,  Pac.  670,  31  A.  S.  R.  304,  15  L.R.A. 

15  L.RJi..  740.  743. 

Note:  47  L.R.A.  826  et  seq.  15.  Allen  v.  Glynn,  17  Colo.  338,  29 

See  supra,  par.  132  et  seq.  Pac.  670,  31  A.  S.  E.  304,  15  L.Rji^ 

11.  Sego  V.  Stoddard,  136  Ind.  297,  743. 

36  N.  E.  204,  22  L.R.A.  468.  Notes:  51  A.  S.  B.  329;  47  L.RJL 

Note:  47  L.R.A.  839.  834  et  seq. 

12.  Parker  ▼.  Orr,  1.58  111.  609,  41 
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what  would  appear  to  be  a  better  working  rule  is  adopted,  which 
enables  a  voter  to  mark  his  party  square  or  circle,  and  then  to  make 
selections  of  candidates  for  particular  offices  from  other  parties  by 
making  a  cross  after  their  names.  By  this  method  the  voter's  general 
and  particular  preferences  are  ascertained  without  putting  him  to 
the  necessity  of  marking  a  large  number  of  crosses.  Yet  if  there 
are  two  or  more  candidates  of  the  same  party  for  the  same  office 
some  doubt  may  arise.  For  example,  a  mark  in  a  party  square  would 
vote  for  all  three  if  there  were  that  many  candidates  for  a  given 
office  on  a  party  ticket,  there  being  three  to  be  elected,  but  if  the 
voter  also  marked  one  of  three  candidates  for  the  same  office  on 
another  party  ticket  there  would  be  nothing  to  indicate  which  of  the 
first  three  was  to  be  scratched,  in  the  absence  of  an  express  statutory 
provision  covering  the  point.  It  has  been  held  that  the  question  could 
not  be  solved  by  assuming  that  the  name  of  the  candidate  immediately 
opposed  on  the  ballot  to  the  candidate  particulwly  marked  should  be 
eliminated,  as  it  could  not  be  said,  as  a  matter  of  law,  that  one  per> 
son  was  a  candidate  against  another,  simply  from  the  fact  that  their 
names  were  printed  in  the  same  order  and  opposite  each  other  on  the 
ballot.  Nor,  it  was  held,  was  the  question  settled  by  th.e  fact  that 
the  voter  marked  two  of  the  candidates  of  the  party  whose  party  square 
he  Ijad  already  marked  and  then  placed  a  cross  after  the  name  of  a 
third  candidate  for  the  same  office  in  a  different  party  column.  The 
statute  was  declared  to  contemplate  that  a  mark  in  the  party  square 
should  vote  for  all  party  candidates  equally,  and  therefore  the  addi- 
tional marks  after  particular  candidates'  names  could  not  place  tliem 
in  any  better  position  than  the  third  candidate  for  the  same  office, 
wherefore  the  only  valid  vote  for  the  office  was  the  one  cast  expressly 
for  the  candidate  in  the  unmarked  party  column.**  It  has  also 
been  held  that  if  a  voter,  after  marking  in  the  party  square  or  circle, 
also  places  a  cross  after  the  name  of  each  individual  candidate  save 
one,  the  extra  markings  will  be  without  effect  and  each  candidate 
will  be  entitled  to  a  vote.*'  In  another  jurisdiction,  however,  a  con- 
trary conclusion  has  been  reached,  a  candidate  opposite  whose  name 
there  was  no  mark  being  held  not  entitled  to  the  vote.-**  There  is 
some  difference  of  opinion  as  to  the  effect  of  marking  two  party 
squares  or  circles  on  the  same  ballot.  Manifestly,  in  so  far  as  both 
parties  have  candidates  for  the  same  offices,  the  voter  would  be  vot- 
ing for  twice  as  many  candidates  for  each  office  as  he  was  entitled  to, 
and  thus  far,  at  least,  his  ballot  would  be  null.*'    Some  decisions 

16.  Whittam  v.  Zahorik,  91  la.  23,      Kote:  47  LJl.A.  834  et  seq. 

69  N.  W.  57,  51  A.  S.  R.  317.  18.  Young    v.    Simpson,    21    Colo. 

Note:  47  L.R.A.  834.  460,  42  Pac.  666,  52  A.  S.  R.  254. 

17.  Potts  V.  Folsom,  24  Okla.  731       Notes:  47  L.RA.  834  et  seq.;  28 
104   Pac.   353,   28   L.R.A.(N.S.)  460    L.R.A.(N.S.)  461. 

and  note.  19.  Note:  47  L.R.A.  834  et  seq. 
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go  so  far  as  to  hold  the  hallot  void  though  one  of  the  parties  had 
no  candidates  for  the  offices  named  on  the  tickets.*"  Others  hold 
that  the  ballot  is  nullified  only  in  so  far  as  both  tickets  bear  names 
of  candidates  for  the  same  office.*  Again,  it  has  been  held  that 
where  a  cross  was  placed  in  each  of  two  party  squares  or  circles, 
such  marks  neutralized  each  other,  and  therefore  if  an  additional 
mark  was  placed  after  the  name  of  a  particular  candidate  it  should 
be  counted  as  a  vote  for  him.*  It  has  also  been  held  that  where  a 
voter  haa  voted  a  straight  party  ticket  and  accompanied  it  with  marks 
after  the  names  of  each  of  the  candidates,  he  may  erase  one  of  the 
names  by  drawing  lines  through  it  and  writing  in  the  name  of  a 
candidate  of  his  choice.'  This  method  would  seem,  however,  to  be 
decidedly  doubtful.  The  proper  way  would  be  to  avoid  making  the 
cross  in  the  party  square  and  to  mark  the  name  of  each  candidate 
voted  for,  including  the  one  whose  name  was  written  in.* 

136.  Intention  of  Voter. — ^Under  the  old  system  of  voting  before 
the  establishment  of  the  official  ballot,  the  determination  of  the  inten- 
tion of  the  voter  was  a  question  of  primary  importance,  and  consid- 
erable latitude  of  interpretation  was  allowed.  Under  the  modern 
system,  however,  this  question  has  lost  some  of  its  importance,  the 
consideration  frequently  being  more  particularly  concerned  with  the 
determination  whether  the  marking  complies  with  the  statutory  direc- 
tions, or  whether  it  comes  within  the  prohibition  of  distinguish- 
ing marks,  than  with  the.clarity  of  the -voter's  expression  of  intention. 
It  may  readily  be  conceived  that  if  the  voting  should  be  done  with 
an  accurate  machine,  the  question  of  the  voter's  intent  would  be 
completely  removed  from  the  determination  of  election  results,  but 
ordinarily,  even  under  elaborate  statutory  directions  as  to  marking, 
instances  arise  wherein  some  interpretation  of  the  voter's  eCForts  is 
necessary  in  arriving  at  his  intention.  Subject,  therefore,  to  statu- 
tory mandates  as  to  how  the  voter's  intention  must  be  expressed,  such 
intention  must  still  be  considered.  It  has  always  been  a  controlling 
factor.  It  must,  however,  be  gathered  from  the  ballot  itself,  read 
in  the  light  of  the  surrounding  circumstances  of  a  public  character, 
extrinsic  evidence  of  which  is  admissible.  But  extrinsic  evidence  is 
admissible  only  in  aid  of  the  ballot.  Therefore,  it  cannot  be  received 
when  the  ballot  is  too  defective  to  express  any  intention  whatever.* 

20.  McMahon  v.  Polk,  10  S.  D.  296,  8.  Winn  ▼.  Blackman,  229  111,  198. 

73  N.  W.  77,  47  L.R.A.  830.  82  N.  E.  215,  120  A.  S.  E.  237, 

Note:  47  L.R,A,  834  et  seq,  4,  See  47  L.R.A,  834  et  seq,,  note, 

1.  Parker  v,  Orr,  158  111.  609,  41  for  a  collection  of  cases  on  conflicting 
N.  E.  1002,  30  L.R.A.  227;  Winn  v,  marks. 

Blackman,  229  111.  198,  82  N.  E.  215,  6.  Wimmer  v,  Eaton,  72  la,  374,  34 

120  A.  S.  R.  237.  N.  W.  170,  2  A.  S.  R.  250;  Brown  v. 

Note:  47  L.R.A.  834  et  seq.  MoCoIlum,  76  la.  479,  41  N.  W.  197, 

2.  Perkins  v.  Bertrand,  192  HI,  68,  14  A.  S.  R.  228;  People  v.  Saxton,  22 
61  N.  E,  405,  85  A,  S,  R,  315.  N,  Y.  309,  78  Am.  Dec,  191  and  note; 
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A  ballot  ig  to  be  constraed  as  any  other  writing,  and  while  a  resort 
to  parol  OAndence  of  extrinsic  circumstances  may  be  had  for  the  pur- 
pose of  interpreting  what  would  otherwise  be  doubtful,  it  cannot  be 
shown  by  such,  or  any,  evidence  that  the  intention  of  the  voter  was 
in  any  way  different  from  what  plainly  appears  on  the  face  of  the 
ballot.*  There  is  some  difference  of  opinion  as  to  whether  the  testi- 
mony of  the  voter  himself  is  admissible.  In  some  cases  it  has  been 
held  admigsible  to  explain  ambiguities  and,  where  the  wording  of 
the  ballot  was  doubtfid,  even  to  show  whether  the  vote  was  intended 
to  be  in  the  negative  or  the  affirmative.'  In  other  courts,  however, 
such  testimony  has  been  rejected.'  But  in  the  case  of  viva  voce  voting 
it  seems  unquestioned  that  the  voter  may  testify  as  to  his  vote  in 
correction  of  an  error  of  the  recording  clerks.* 

137.  Intention  as  Explanatory  of  Mistake  in  Name  of  Candidate. — 
A  number  of  cases  in  which  there  has  been  need  of  interpretation 
of  the  ballot  have  arisen  from  the  misspelling  of  a  candidate's  name 
when  written  in  by  a  voter  or  when  printed  on  the  ballot.  This 
error  has  most  frequently  occurred  under  an  unregulated  form  of 
ballot  whereon  the  voter  wrote  the  names  of  the  candidates  of  his 
choice,  but  under  the  modern  form  the  same  situation  might  arise 
under  the  permission  granted  by  most  statutes  to  write  in  the  name" 
of  candidates  whose  names  are  not  printed  on  the  ballot,  and  also 
from  a  printer's  mistake  in  spelling  a  name.  Where  such  an  error 
occurs  it  has  been  held  that  evidence  of  the  facts  that  may  be  called 
the  circumstances  surrounding  the  election — such  as  who  were  the 
candidates  brought  forth  by  nominating  conventions  or  in  the  pri- 
maries, whether  other  persons  of  the  same  names  reside  in  the  dis- 
trict from  which  the  officer  was  to  be  chosen,  and,  if  so,  whether 
they  were  eligible  or  were  named  for  the  office,  whether  a  ballot  is 
printed  imperfectly,  how  it  came  to  be  so  printed,  and  the  like — ^is 
admissible  for  the  purpose  of  showing  that  an  imperfect  ballot  was 
intended  for  a  particular  candidate,  unless  the  name  is  so  different 
that  thus  to  apply  it  would  be  to  contradict  the  ballot  itself,  or  unless 
the  ballot  is  so  defective  that  it  fails  to  show  any  intention  whatever.*" 
And  so,  where  there  are  two  men  in  the  same  town  with  the  same 

Fenton  v.  Scott,  17  Ore.  189,  20  Pac.  141,  17  N.  E.  232,  8  A.  S.  R.  349; 

95,  11  A.  S.  R.  801;  Easterbrooks  v.  People  v.  Cook,  8  N.  Y.  67,  59  Am. 

Atwood,  83  Vt.  354,  76  Atl.  109,  Ann.  Dec.  451;  People  v.  Pease,  27  N.  Y. 

Gas.  1912A  295  and  note.  45,  84  Am.  Dec.  242. 

Note:  10  A.  S.  R.  317  et  seq.  Note:  Ann.  Cas.  1912A  296. 

6.  Rutledge   v.    Crawford,   91    Cal.  8.  People  v.  Higgina,  3  Mich.  233, 
526,  27  Pac.  779,  25  A.  S.  R.  212,  13  61  Am.  Dee.  491. 

KR.A.  761;  Couffhlin  v.  McElroy,  72  Note:  Ann.  Cas.  1912A  297. 

Conn.  99,  43  Atl.  854,  77  A.  S.  R.  9.  Note:  Ann.  Cas.  1912A  298. 

301;  State  v.  Steinbom,  92  Wis.  605,  10.  Gumm  v.  Hnbbard,  97  Mo.  311, 

66  N.  W.  798,  53  A.  S.  R.  938.  11  S.  W.  61, 10  A.  S.  R.  312  and  note. 

7.  Kreitz  v.  Behrensmeyer,  125  111. 
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aame,  one  of  them  a  candidate  and  the  other  not,  and  there  are 
ballots  which  do  not  designate  which  of  these  persons  is  voted  for 
thereon,  parol  evidence  may  be  received  to  show  for  whom  the  votes 
were  intended.  But  extrinsic  evidence  is  not  admissible  to  contradict 
an  unambiguous  ballot,  as  where  there  are  two  persons  of  the  same 
surname  but  different  given  names,  and  the  name  of  the  one  not  a 
candidate  is  used  by  the  voters.**  And  within  this  rule  it  is  held  that 
there  is  no  ambiguity  where  two  names  otherwise  identical  are  dif- 
ferentiated by  the  use  of  the  abbreviations  "Sr."  and  "Jr.,"  respec- 
tively.** It  has  been  held,  however,  that  extrinsic  evidence  was 
admissible  to  show  that  the  initial  "F"  was  printed  on  the  ballots 
by  mistake  instead  of  "E,"  and  that  the  voters  intended  to  vote  for 
a  person  of  the  same  name  whose  initial  was  "E,"  where  there  was 
no  one  of  the  same  last  name  eligible  to  the  office  having  the  initial 
"F."  *•  And,  generally,  where  the  voter's  intention  is  found  it  should 
not  be  defeated  by  the  fact  that  the  name  of  the  candidate  is  mis- 
spelled, the  wrong  initials  employed,  or  some  other  or  slightly  differ- 
ent name  of  like  or  similar  pronunciation  has  been  written  instead 
of  that  of  the  candidate  actually  intended  to  be  voted  for.»*  So  if 
the  voter  intended  and  attempted  to  express  a  certain  candidate's 
name  as  he  understood  it,  and  his  ballot  may,  by  one  able  to  read 
it,  be  given  a  sound  which  might  be  understood  as  intended  to  ex- 
press such  name,  or  such  name  as  it  was  pronounced  by  any  number 
of  people,  it  may  be  counted.  But  if  there  is  no  such  similarity  of 
sound  between  the  name  as  written  on  the  ballot  and  the  candidate's 
name,  as  might  induce  the  one  to  be  reasonably  mistaken  for  the 
other,  or  to  indicate  that  the  written  name  was  intended  as  a  contrac- 
tion for  the  candidate's  name,  the  ballot  cannot  be  aided  by  extraneous 
proof.*'"  A  ballot  may  be  counted  which  contains  a  candidate's  sur- 
name only,  though  there  are  other  persons  in  the  county  having  the 
same  surname,  it  being  shown  that  there  was  no  other  person  of  such 
name  who  was  a  candidate  for  the  same  or  any  other  office ;  and  so  also 
if  only  the  middle  name  of  the  candidate  is  wrong,**  or  if  the  first 
name  is  abbreviated,*'  or  if  the  wrong  initials  are  used.**  It  has 
been  held,  however,  in  view  of  the  ministerial  character  of  the  func- 

11.  Conghlin  v.  McElroy,  72  Coun.   W.  61, 10  A.  S.  R.  312. 
99,  43  Atl.  854,  77  A.  S.  R.  301.  Note:  10  A.  S.  R.  319. 

12.  State  V.  Steinbom,  92  Wis.  605,       16.  Kreitz  v.  Behrensmeyer,  125  111. 
66  N.  W.  798,  53  A.  S.  R.  938,  141,  17  N.  E.  232,  8  A.  S.  R.  349. 

13.  Wimmer  v.  Eaton,  72  la.  374,      Note:  10  A.  8.  R.  319. 

34  N.  W.  170,  2  A.  S.  R.  250.  17.  Heyfron  v.  Mahoney,  9  Mont. 

14.  Brown  v.  McCoUum,  76  la.  479,  497,  24  Pac.  93, 18  A.  S.  R.  757. 

41  N.  W.  197, 14  A.  S.  R.  228.  18.  Calvert  v.  Whitmore,  45  Kan. 

Note:  18  A.  S.  R.  765.  99,  25  Pac.  224,  23  A.  S.  R.  718. 

15.  Kreitz  v.  Behrensmeyer,  125  HI.       Notes:  61  Am.  Dec.  492;  10  A.  S. 
141,  17  N.  E.  232,  8  A.  S.  R.  349;  R.  319. 

Gumm  V.  Hubbard,  97  Mo.  311,  11  S. 
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tioDs  of  a  board  of  canvassers  of  election,  that  extrinsic  evidence  as 
to  the  intention  of  the  vot«r  cannot  be  received  or  considered  by  it, 
and  therefore  that  a  vote  cannot  be  counted  for  a  candidate  if  his 
name  is  misspelled,  his  initials  are  used  instead  of  his  full  Chris- 
tian name,  or  the  initials  are  erroneous.**  And  in  some  jurisdic- 
tions the  courts  have  been  held  bound  by  the  same  strict  rule.**  So  a 
ballot  which  contains  only  a  portion  of  a  surname  is  deemed  invalid 
unless  such  portion  is  idem  sonans  with  the  whole,  it  being  fatal 
to  the  ballot  to  leave  out  a  lyllable  from  any  material  portion  of 
the  name.* 

138.  Intention  Where  Name  Is  Erased  or  Written  or  Pasted  in. — 
In  counting  ballots  on  which  appear  erasures  and  substitutions  or 
on  which  names  are  written  or  pasted  in,  much  of  course  depends 
upon  particular  statutory  provisions.*  For  example,  under  some  stat- 
utes where  a  name  is  written  in  or  pasted  on  a  ballot  it  is  necessary 
for  the  voter,  in  order  to  complete  the  expression  of  his  intention,  to 
mark  a  cross  after  the  name,  while  under  other  statutes  the  insertion 
of  the  name  is  considered  sufficient  expression  of  intention.'  So  the 
effect  of  an  erasure  may  be  established  by  law.  Where  this  is  the 
ease,  while  it  may  be  shown  that  the  erasure  was  done  by  the  voter 
or  that  it  was  done  by  accident  and  not  intentionally,  nevertheless 
where  it  is  the  deliberate  act  of  the  voter  it  cannot  be  explained 
that  by  it  he  intended  a  different  result  from  that  implied  by  law.* 
Therefore,  the  principles  hereinafter  enunciated  are  subject  to  modi- 
fication by  statutory  requirements.  The  general  rule  has  been  de- 
clared to  be  that  where  a  ballot  discloses  a  name  written  opposite 
to  a  printed  name  erased,  the  intention  of  the  voter  is  to  be  taken 
to  be  the  substitution  of  the  written  for  the  erased  name."  It  has 
been  held,  however,  that  this  constitutes  a  voting  for  more  candi- 
dates than  are  to  be  elected  and  should  not  be  counted  as  a  vote  for 
either.*  And  the  same  rule  has  been  applied  where  a  slip  on  which 
a  candidate's  name  is  printed  is  so  pasted  as  to  show  upon  the  face 
of  the  ballot  two  distinct  names  for  the  same  office.  If,  however,  the 
slip  or  paster  is  placed  so  as  partially  to  obliterate  the  name  of  the 
other  candidate  it  is  held  that  the  vote  should  be  counted  for  the  per- 

19!  Note:  10  A.  S.B.  318.       "  141,  17  N.  E.  232,  8  A.  S.  R.  349. 

20.  People  v.  Higgins,  3  Mich.  233,  6.  Rntledge   v.    Crawford,   91    Cal. 

61  Am.  Dec.  491;  People  v.  Cicott,  16  526,  27  Pac.  779,  25  A.  S.  R.  212,  13 

Mich.  283,  97  Am.  Dec.  141.  L.R.A.  761;  Brown  v.  McCoHum,  76 

Note:  10  A.  S.  R.  321.  la.  479,  41  N.  W.  197, 14  A.  S.  R.  228; 

1.  People  V.  Cicott,  16  Mich.  283,  Clark  v.  Montgomery  County,  33  Kan. 
•7  Am.  Dec.  141.  202,  6  Pac.  311,  52  Am.  Rep.  526; 

2.  People  V.  Shaw,  133  N.  T.  493,  People  v.  Saxton,  22  N.  Y.  309,  78 
31  N.  E.  512,  16  L.R.A.  606.  Am.  Dec.  191;  Fenton  v.   Scott,  17 

Note:  47  L.R.A.  839.  Ore.  189,  20  Pac.  95, 11  A.  S.  R,  801; 

3.  Note :  47  L.R.A.  841.  6.  Kreitz  v.  Behrensmeyer,  125  HI. 

4.  Kreitz  v.  Behrensmeyer,  125  111.   141, 17  N.  B.  232,  8  A.  S.  R.  349. 
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son  whose  name  appears  on  the  dip.'  Where  the  voter,  after  writing 
in  the  name  of  a  candidate,  has  subsequently  erased  it,  leaving  the 
printed  name  unerased,  the  ballot  must  be  counted  as  printed,  and 
the  erasure  will  be  considered  accomplished  if  a  line  is  drawn  through 
the  name  though  it  is  not  wholly  obliterated.^  Under  some  statutes 
erasing  the  name  of  a  candidate  will  not  prevent  counting  a  ballot  for 
him  unless  another  is  substituted  or  some  other  indication  of  intention 
not  to  vote  for  such  candidate,  as  for  example  the  words  "no  vote," 
is  tulded  after  his  name.'  In  writing  the  name  of  a  candidate  on 
the  ballot,  the  mere  fact  that  the  voter  has  placed  it  slightly  above 
or  below  its  proper  place  on  the  ticket,  will  not  justify  its  rejection, 
if  it  is  apparent  from  the  face  of  the  ballot  that  the  voter  intended 
to  cast  it  for  the  office  in  controversy.*'  The  same  would  be  true 
where  the  candidate's  name  is  written  into  the  name  of  the  office, 
obscuring  and  partially  obliterating  it.**  But  a  ballot  cannot  be 
counted  where  it  does  not  fairly  indicate  the  office  as  well  as  the 
candidate  therefor,**  and  writing  a  candidate's  name  opposite  an 
office  for  which  he  is  not  a  candidate  does  not  entitle  him  to  have 
the  ballot  counted  in  his  favor.*'  Nor,  generally,  can  a  valid  ballot 
be  cast  by  simply  erasing  the  names  of  other  candidates  where  a 
different  method  of  voting  is  prescribed.**  Under  some  statutes, 
however,  it  is  expressly  provided  that  a  vote  shall  be  cast  by  mark- 
ing out  the  candidates  or  groups  of  candidates  for  whom  the  voter 
does  not  wish  the  vote,  and  when  this  is  the  case  the  method  so 
prescribed  should  be  followed.*'  Under  other  statutes  the  voter  is 
not  permitted  to  write  in  the  name  of  a  candidate,  it  being  expressly 
provided  that  only  those  candidates  whose  names  are  printed  on  the 
ballot  may  be  voted  for.  The  constitutionality  of  these  provisions  is 
considered  in  its  proper  connection.**  Under  such  provisions  the 
writing  in  of  the  name  of  a  candidate  and  the  erasure  of  the  name 
of  his  opponent  cannot  be  counted  as  a  vote  for  the  person  whose 
name  is  so  written  in,  notwithstanding  the  fact  that  the  voter's  inten- 
tion may  be  clear.*' 

7.  People  V.  Cicott,  16  Mich.  283,  12.  Brown  v.  McCollum,  76  la.  479, 
97  Am.  Dec.  141.  41  N.'W.  197, 14  A.  S.  K  228.     ' 

8.  Brown  v.  McCoUum,  76  la.  479,  13.  Rutledgi  v.  Crawford,  91  Cal. 
41  N.  W.  197,  14  A.  S.  B.  228.  526,  27  Pac.  779,  25  A.  S.  E.  212,  13 

9.  Rutledgc   v.   Crawford,   91    Cal.  L.R.A.  761. 

526,  27  Pac.  779,  25  A.  S.  E.  212,  13       14.  Note:  47  L.R.A.  840. 

L.R.A.  761.  15.  Hope  v.  Flentge,  140  Mo.  390, 

10.  Brown  v.  McCollum,  76  la.  479,  41  S.  W.  1002,  47  L.R.A.  806. 
41  N.  W.  197,  14  A.  S.  R.  228.  Note:  47  L.E.A.  840. 

11.  Kreitz  v.  Behrensmeyer,  125  111.       16.  See  supra,  par.  70. 

141.  17  N.  E.  232,  8  A.  S,  R.  349;  17.  State  v.  Walsh,  62  Conn.  260, 
Lankford  v.  Qebhart,  130  Mo.  621,  32  25  Atl.  1, 17  L.E.A.  364;  State  v.  Mc- 
!b.  W.  1127,  51  A.  S.  E.  585.  Elroy,  44  U.  Ann.  796,  11  So.  133,  32 
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Rejected  or  Illegal  Votes 

139.  Effect  of  Rejection. — ^The  status  of  rejected  or  illegal  votes 
in  determining  a  majority  or  other  proportion  of  the  electors  is  dis- 
cussed in  another  connection.*'  It  remains  to  consider  their  effect 
on  the  election  itself.  The  general  rule  is  that  the  result  of  an  elec- 
tion must  be  determined  solely  by  the  ballots  received  according  to 
law.**  And  on  this  theory  it  has  been  broadly  declared  that  the 
refusal  of  election  officers,  if  acting  in  good  faith  and  not  fraudulently, 
to  allow  qualified  voters  to  vote  will  not  avoid  the  election.**  But 
the  true  rule  would  seem  to  be  that  the  election  will  be  avoided  when, 
and  only  when,  there  is  injected  into  it  the  insurmountable  uncer- 
tainty incident  to  the  rejection  of  electors  in  sufficient  numbers  to 
overcome  the  apparently  successful  candidate's  majority  or  plurality 
if  they  had  all  voted  for  another  candidate.*  Nor  is  corruption  or 
fraud  necessary  where  enough  voters  to  change  the. result  have  been 
disfranchised,*  though  some  of  the  cases  seem  to  lay  considerable  stress 
on  that  element.'  There  is  a  distinction,  however,  between  depriv- 
ing an  individual  of  the  ballot  and  the  denial  thereof  to  an  entire 
class  of  voters,  for  where  the  body  of  voters  denied  the  privilege  as 
a  class  is  numerous  enough  to  have  changed  the  result  the  denial 
is  then  in  the  nature  of  oppression  and  operates  to  defeat  the  very 
purpose  of  the  election,  that  is,  of  ascertaining  the  choice  or  senti- 
ment of  the  electorate.  Where  voters  are  rejected  because  they  belong 
to  a  certain  class  it  is  not  necessary  to  establish  the  fact  that  those 
who  actually  applied  and  were  rejected  were  sufficient  to  change  the 
result  of  the  election.  The  erroneous  rule  adopted  by  the  election 
officers  affects  the  entire  class  and  they  may  submit  to  it  without 
waiving  any  rights.  Though  they  do  not  present  themselves  at  the 
polls  and  offer  their  ballots,  they  have  the  right  to  take  notice  of 
the  decision  of  the  board  in  other  cases  precisely  like  their  own.* 
Indeed,  where  an  unconstitutional  statutory  qualification  has  been 
placed  on  the  right  of  suffrage  an  election  held  thereunder  is  invalid, 
regardless  of  the  question  whether  it  appeared  that  a  number  of 
qualified  voters  sufficient  to  change  the  result  was  prevented  from 

A.  S.  R.  355, 16  L.R.A,  278;  Chamber-  1.  Martin  v.  McGarr,  27  Okla.  653, 

lain  V.  Wood,  15  S.  D.  216,  88  N.  W.  117  Pac.  323,  38  L.R.A.(N.S.)   1007 

109,  91  A.  S,  R.  674,  56  L.R.A.  187.  and  note. 

18.  See  supra,  par.  122.  2.  Note:  38  L.R.A.(N.S.)   1008  et 

19.  People  V.  Cicott,  16  Mich.  283,  seq. 

97  Am.  Dec.  141.  3.  See  Martin  v.  McQarr,  27  Okla. 

20.  People  v.  Cicott,  16  Mich.  283,   653,  117  Pac.  323,  38  L.R.A.(N.S.) 
97  Am.  Dec.  141;  Boyer  v.  league,   1007  and  note. 

106  N.  C.  576,  11  S.  E.  665,  19  A.  S.  4.  Coggeshall  v.  Dee  Moines,  138  la. 
R.  547;  State  v.  Hanson,  87  Wis.  177,  730,  117  N.  W.  309, 128  A.  S.  R.  221. 
58  N.  W.  237,  41  A.  S.  R.  38.  Note:  38  L.R.A.(N.S.)  1008. 

Note:  Ann.  Cas.  1912A  297. 
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voting  by  reason  of  the  statute.*  But  where  a  statute  attempts  to 
vest  in  the  election  officers  an  unconstitutional  authority  to  reject 
votes,  an  election  held  under  it  will  not  on  this  account  alone  be  set 
aside,  in  the  absence  of  any  showing  that  voters  were  deprived  of 
their  rights.*  Ordinarily,  however,  a  person  who  is  honestly  refused 
the  right  to  vote  does  not  become  a  rejected  voter  until  he  either 
qualifies  by  showing  his  right  to  vote  or  offers  to  qualify  in  accord- 
ance with  the  law.' 

140.  Reception  of  Illegal  Votes. — ^Various  theories  have  been  sug- 
gested as  to  the  effect  of  the  reception  of  illegal  votes  on  the  election. 
One  is  that  it  invalidates  every  election  in  which  the  vote  of  the 
precinct  is  to  be  counted.  Another  is  that  it  annuls  the  vote  of 
the  precinct  in  which  it  occurs.  And  a  third  is  that  it  affects  only 
such  elections  as  would  be  turned  one  way  or  the  other  by  count- 
ing the  excessive  votes  in  favor  of  one  or  another  candidate.  There 
is  no  good  reason  for  holding  elections  void  for  such  reason,  where 
it  cannot  affect  the  result.  No  voters  who  have  honestly  voted  ought 
to  lose  their  ballot  unless  it  is  impossible  to  give  them  effect.  And 
where  there  is  such  a  plurality  in  favor  of  any  candidate  that  he 
could  afford  to  allow  these  doubtful  votes  to  his  adversary,  and  still 
be  in  advance  of  him,  there  is  no  difficulty  in  perceiving  that  he 
must  have  been  voted  for  by  a  plurality  of  all  who  cast  their  ballots, 
and  his  election  should  be  established.  But  where  the  plurality  is  so 
small  that  the  excess  would  turn  the  scale  if  allowed  to  the  opposing 
party,  it  cannot  be  shown  that  either  has  a  majority,  because  no  one 
can  tell  what  ballots  were  improperly  introduced,  and  therefore  it 
cannot  be  determined  who  would  have  been  benefited  by  their  exclu- 
sion. An  election  cannot  be  allowed  by  law  to  depend  on  an  uncer- 
tainty. The  majority  must  be  susceptible  of  proof.'  Accordingly 
the  general  rule  has  been  established  that  the  reception  of  illegal 
votes  at  an  election  does  not  affect  its  validity  unless  it  is  shown  that 
their  reception  affected  the  result;  •  but  that  where  so  many  persons 
vote  in  violation  of  the  law  that  the  result  is  placed  in  doubt  if  the 
illegal  votes  are  excluded,  the  court  should  annul  the  election.** 

5.  State  V.  Williams,  5  Wis.  308,  68  Skillin,  71  Me.  361,  36  Am.  Rep.  325; 
Am.  Dec.  65.  People  v,  Cicott,  16  Mich.  283,  97  Am. 

6.  State  V.  Dillon,  32  Fla.  545,  14  Dec.  141;  Kerlin  v.  Devils  Lake,  25  N. 
So.  383,  22  L.R.A.  124.  D.  207,  141  N.  W.  756,  Ann.   Cas. 

7.  Kreitz  v.  Behrensmeyer,  125  111.  1915C  624;  Martin  v.  McGarr,  27 
141, 17  N.  E.  232,  8  A.  S.  R.  349;  Er-  Okla.  653,  117  Pac.  323,  38  L.R.A. 
win  T.  Benton,  120  Ky.  536,  87  S.  W.  (N.S.)  1007;  State  v.  State  Board  of 
291,  9  Ann.  Cas.  264.  Canvassers,  78  S.  C.  461,  59  S.  E.  145, 

8.  Lane  v.  Fern,  20  Hawaii  290,  13  Ann.  Cas.  1133,  14  L.R.A.(N.S.) 
Ann.  Cas.  1913B  155;  People  v.  Ci-  850. 

cott,  16  Mich.  283,  97  Am.  Dec.  141.  Note:  58  A.  S.  R.  807. 

9.  Prettvman  v.  Tazewell  County,  10.  Harrison  v.  Stroud,  129  Ky. 
19  111.  406,  71  Am.  Dec.  230;  Prince  v.   193, 110  S.  W.  828, 16  Ann.  Cas.  1050. 
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Lesser  remedies  than  a  complete  cancellation  of  the  election  are, 
however,  recognized  and  followed  in  some  instances.  For  example, 
it  is  expressly  provided  by'  some  statutes  that  if  the  ballots  in  the 
box  shall  be  found  to  exceed  the  whole  number  of  names  of  electors 
on  the  poll  list,  they  shall  be  replaced  in  the  box  and  then  a  number 
equal  to  the  excess  withdrawn  and  destroyed  unopened,  it  being  con- 
sidered that  each  candidate  will  probably  lose  by  the  drawing  a  num- 
ber proportionate  to  the  relative  number  of  ballo'ts  appearing  for 
him  in  the  box  and  thus  the  relative  proportions  will  be  preserved. 
And  in  the  absence  of  such  a  statute  it  has  been  considered  reason- 
able to  deduct  from  the  votes  for  each  candidate  a  number  in  a  propor- 
tion based  upon  the  relation  that  the  vote  of  each  candidate  bore  to 
the  whole  vote  cast  at  the  precinct,  though  it  has  also  been  indicated 
that  the  entire  vote  of  the  precinct  should  be  rejected,  this  being 
considered  by  some  to  be  a  safer  rule  than  the  apportionment  of  the 
fraud  among  the  parties.**  There  is  considerable  reason  in  this  last 
conclusion,  for  fraud  ordinarily  occurs  in  precincts  where  one  of  the 
contending  parties  is  practically  unopposed,  and  in  most  cases,  there- 
fore, the  apportionment  of  the  fraud  will  penalize  a  party  innocent 
of  it.  The  rejection  of  the  entire  precinct  would  appear  to  be  the 
only  solution  of  the  difficulty  where  it  is  not  possible  to  determine 
with  accuracy  precisely  how  many  illegal  votes  were  cast 

141.  Purging  the  Poll  Generally;  Circumstantial  Evidence. — ^The 
remedies  outlined  in  the  preceding  paragraphs  refer  to  cases  where 
it  is  found  impossible  by  ttie  use  of  due  diligence  to  show  for  whom 
the  illegal  votes  were  cast;  it  being  stated  as  the  true  rule  that  where 
illegal  votes  have  been  cast  the  first  effort  should  be  to  purge  the  poll 
by  proving  for  whom  they  were  cast,  and  thus  to  ascertain  the  real 
vote.**  Indeed,  it  has  been  stated  that  it  must  affirmatively  appear 
that  the  successful  ticket  received  such  a  number  of  improper  votes 
as,  if  rejected,  would  bring  it  down  to  a  majority.**  At  least  a 
charge  that  illegal  votes  were  cast  in  favor  of  a  candidate  or  submit- 
ted proposition  is  necessary  in  order  to  warrant  a  court  in  taking 
cognizance  of  the  matter.**  Where  the  ballots  cast  by  the  illegal 
■voters  can  be  identified  they  should  of  course  be  rejected.**  Ordi- 
narily, however,  it  is  impossible  to  identify  the  ballots  except  through 
extrinsic  evidence,  and  so  the  question  must  be  solved  by  determin- 

11.  Parker  v.  Hughes,  64  Kan.  216,  v.  Nicholson,  102  N.  C.  465,  9  S.  B. 
67  Pac.  637, 91  A.  S.  R.  216,  56  L.R.A.  545,  11  A.  S.  R.  767. 

275;  People  v.  Cicott,  16  Mich.  283,  IS.  Prince  v.  Skiilin,  71  Me.  361, 

97  Am.  Dec  141;  Attorney-General  v.  36  Am.  Rep.  325. 

May,  99  Mich.  538,  58  N.  W.  483,  25  14.  Prettyman  ▼.  Tazewell  County, 

L.R.A.  325;  Heyfron  v.  Mahoney,  9  19  111.  406,  71  Am.  Dec  230. 

Mont.  497,  24  Pac  93, 18  A.  S.  R.  757.  15.  People  v.  TurpLn,  49  Colo.  234, 

12.  Heyfron  v.  Mahoney,  9  Mont.  112  Pac.  539,  Aon.  Gas.  1912A  724 
497.  24  Pac.  93, 18  A.  8.  R.  757;  State  and  note,  33  L.R.A.(N.S.)  766. 
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ing  who  the  illegal  voters  were  and  then  ascertaining  how  they  voted. 
In  this  proceeding  it  is  clear  that  the  voter  is  in  the  best  position 
to  know  for  whom  he  voted,  but  circumstantial  evidence  is  also  com- 
petent to  prove  that  fact;  and  where  the  facts  and  circumstances  from 
which  the  finding  is  made  are  clearly  established,  and  the  inference 
is  the  only  one  which  can  fairly  and  reasonably  be  deduced  there- 
from, the  court  should  not  hesitate  to  act  on  circumstantial  evidence 
and  therefrom  find  the  ultimate  fact.**  Among  the  circumstances 
which  may  be  considered  are  the  character  of  the  voters,  and  the  fact 
that  they  were  induced  or  bribed  to  vote  by  a  person  actively  sup- 
porting a  particular  party  on  the  day  of  election.  The  party  affil- 
iations of  the  voter,  and  the  relations  between  the  voter  and  the  can- 
didates, or  between  him  and  others  actively  interested  in  advancing 
the  cause  of  certain  candidates,  are  circumstances  properly  to  be 
considered.*' 

142.  Testimony  and  Declarations  of  Voter. — ^All  the  authorities 
are  agreed  that  a  legal  voter  cannot  be  compelled  to  disclose  for  whom 
he  voted.  Nor  can  one  who  was  not  qualified  to  vote  at  an  election 
be  compelled  to  testify  whether  he  did  or  did  not  do  so,  where  such 
testimony  might  incriminate  him.**  The  secrecy  of  the  ballot  not 
only  protects  the  honest  voter  against  being  compelled  to  testify  as 
to  how  he  voted,  but  it  protects  him  as  well  against  the  giving  of 
evidence  by  others  as  to  how  he  voted.  The  manner  of  his  vote 
is  a  fact  which  no  man  has  a  right  to  learn  until  the  elector  himself 
may  choose  to  make  it  public.**  An  honest  elector  who  has  observed 
the  law  enjoys  the  privilege,  which  is  entirely  a  personal  one,  of 
refusing  to  disclose,  even  under  oath  as  a  witness,  for  whom  he  voted. 
This  rule  grows  out  of  the  secret  ballot  system,  generally  adopted  in 
this  country  for  the  protection  of  the  voter  and  the  preservation  of 
purity  and  independence  in  the  exercise  of  this  most  important  fran- 
chise. But  if  an  illegal  voter  can  claim  the  privilege  at  all,  it  is 
because  be  finds  shelter  under  the  very  different  principle  that  he 
cannot  be  compelled  to  incriminate  himself.  Neither  the  contestant 
nor  the  contestee  is  called  upon  to  contend  for  the  rights  of  a  witness 
who  does  not  demand  protection,  and  if  he  is  compelled  to  testify 
it  does  not  follow  that  the  testimony,  which  is  competent  without 
objection  on  his  part,  should  not  go  to  the  jury  for  what  it  may  be 
worth.**    The  privilege  is  personal,  and  if  waived,  or  if  by  other 

16.  White  v.  Slama,  89  Neb.  65, 130  note;  Boyer  v.  Teague,  106  N.  C.  676, 
N.  W.  978,  Ann.  Cas.  1912C  518  and  11  S.  E.  665, 19  A.  S.  R.  547, 

note;  People  v.  Pease,  27  N.  Y.  45,  18.  Note :  84  Am.  Dee.  272  et  aeq. 

84  Am.  Dec.  242;  Boyer  v.  Teague,  19.  People  v.  Cieott,  16  Mich.  283, 

306  N.  C.  576,  11  S.  E.  665,  19  A.  S.  97  Am.  Dec.  141. 

R.  547.  20.  Dison  v.  Orr,  49  Ark.  238,  4 

17.  White  V.  Slama,  89  Neb.  65, 130  S.  W.  774,  4  A.  S.  R.  42;  People  v. 
N.  W.  978,  Ann.  Cas.  1912C  518  and  Cieott,  16  Mich.  283,  97  Am.  Dec  141; 
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evidence  it  is  proved  that  he  did  vote,  he  may  then  be  compelled 
to  testify  as  to  whom  he  voted  for.*  The  right  to  examine  the  voters 
in  such  a  case  is  in  affirmance  and.  vindication  of  the  essential  prin- 
ciple of  the  elective  system — that  the  will  of  the  majority  of  the 
qualified  electors  shall  determine  the  right  to  an  elective  office.*  It 
should  be  remembered,  however,  that  the  voters  at  an  election  are 
presumed  to  have  been  duly  qualified  and  that  therefore  they  cannot 
be  compelled  to  disclose  how  they  voted  until  this  presumption  is 
removed  by  affirmative  proof.*  If  a  voter's  qualifications  are  in  dis- 
pute he  cannot  be  compelled  to  reveal  his  vote.*  But  it  lies  within 
the  power  of  the  judge  to  determine  in  a  given  case  how  much  testi- 
mony showing  the  illegality  of  a  particular  vote  is  sufficient  as  a 
foundation  for  compelling  the  voter  to  tell  for  whom  he  voted* 
And  where  the  identity  of  a  voter  is  established,  the  record  of  his 
indictment  and  conviction  is  admissible  to  prove  that  he  voted 
fraudulently.*  Whether  the  unsworn  declarations  of  a  voter  as  to 
his  qualification  or  as  to  whom  he  voted  for  are  competent,  is  a 
question  on  which  the  authorities,  though  not  numerous,  are  in 
sharp  conflict.  The  majority  of  the  decisions  hold  that  such  evi- 
dence is  incompetent.  But  tiiere  is  a  respectable  line  of  authority, 
including  most  of  the  English  cases,  to  the  contrary.*  And  in  a 
comparatively  recent  case  it  was  held  that  the  declarations  of  a  voter, 
made  after  casting  his  ballot,  that  he  was  not  a  legally  qualified 
voter  and  as  to  how  he  voted,  are  admissible,  though  there  is  no 
absolute  right  to  the  admission  of  such  evidence,  and  the  court  may 
receive  or  reject  it  according  to  circumstances.  The  weight  of  such 
evidence,  if  admitted,  depends,  it  was  declared,  largely  upon  the  cir- 
cumstances of  the  case  as  well  as  upon  the  circumstances  under  which 
the  declarations  were  made.* 

People  V.  Pease,  27  N.  Y.  45,  84  Am.  3.  Phelan  ▼.  Walsh,  62  Conn.  260, 

Dec.  242;  Boyer  v.  Teague,  106  N.  C.  25  Atl.  1,  17  L.R.A.  364;  Dorsey  v. 

576,  11  S.  B.  665,  19  A.  S.  R.  547;  Brigham,  177  lU.  250,  52  N.  E.  303, 

Brewer  v.  Weakley,  2  Overt.  (Tenn.)  ^9  A.  S.  R.  228,  42  L JI.A  809 ;  Gumm 

99   5  Am   Dee   666  "•  Hubbard,  97  Mo.  311, 11  S.  W.  61, 

kote^  A.n    c2    1912A  724.  10  A.  S   R^  312;  People  v.  Pease,  27 

1.  People  V.  Turpin,  49  Colo.  234,  N- J- *5,  84  Am.  Dec.  242. 

no  u-«  Ran  a«„  Ao  iqioa  7'M  Notes:  11  A.  S.  R.  777;  58  A.  S.  K. 
112  Pac.  639,  Ann.  Gas.  1912A  724  ^^    ^^   ^^  ^g^2A  724. 

and  note,  33  L.RA..(N.S.)   766,  Ex  ^   ^^^^  ^  (j^^^^t,  16  Mich.  283,  97 

parte  Senior,  37  Fla.  1,  19  So.  6o2,  ^^  Dec  141 

32  L.R.A.  133;  People  v.  Cicott,  10  5"  g    "     y.*  Xeagne,  106  N.  C.  576, 

Mich.  283,  97  Am.  Dec.  141;  People  v.  ^  g  g  qqq  19  a.  S.  R.  547. 

Pease,  27  N.  Y.  45,  84  Am.  Dec.  242  e.  Boyer  v.  Teague,  106  N.  C.  576, 

and  note;  Boyer  v.  Teague,  106  N.  C.  u  8.  E.  665,  19  A.  S.  R.  547. 

676,  11  S.  E.  665, 19  A.  S.  R.  547.  7.  Notes:  84  Am.  Dec.  269  et  seq.; 

Note:  Ann.  Cas.  1912A  724.  15  Ann.  Cas.  243  et  seq. 

2.  People  T.  Thacher,  55  N.  Y.  525,  8.  State  v.  LaUy,  134  Wis.  253, 114 
14  Am.  Rep.  312.  N.  W.  447,  15  Ann.  Cas.  242. 
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XI.  Election  Contests 

143.  Jttrisdlctloii  of  Equity. — ^It  is  well  established  that  the  title 
to  an  office  is  a  matter  of  legal  as  distinguished  from  equitable 
cognizance,  quo  warranto  being  the  usual  remedy*  Moreover,  there 
are  peculiar  reasons  why  equity  may  not  be  considered  a  proper  form ; 
these  being,  in  brief,  that  the  questions  involved  are  political,***  and 
that  the  right  to  public  office  is  not  considered  as  constituting  prop- 
erty in  such  sense  as  will  warrant  the  intervention  of  equity  to  pro- 
tect it.**  So  it  has  been  almost  uniformly  held  that  the  title  to  a 
public  office  and  the  right  to  exercise  its  functions  cannot  be  deter- 
mined in  an  action  for  an  injunction  to  restrain  the  exercise  of  such 
functions.*'  And  where  one  of  two  claimants  to  an  office  has  re- 
ceived a  certificate  of  election  constituting  prima  facie  evidence  of 
his  right  to  the  office  in  controversy,  an  injunction  will  not  be  issued 
to  restrain  him  from  exercising  the  duties  of  the  office  because  of  any 
defect  in  his  election.  It  frequently  becomes  a  matter  of  importance 
to  determine  what  evidence  is  sufficient  to  show  which  one  should 
hold  the  possession  of  the  office  until  the  question  of  the  right  is 
decided.  And  it  is  well  settled  that  when  it  is  made  the  duty  of 
certain  officers  to  canvass  the  votes,  and  issue  a  certificate  of  elec- 
tion in  favor  of  the  sucr^^ssful  candidate,  a  certificate  of  such  officers 
regular  upon  its  face  is  sufficient  to  entitle  the  person  holding  it 
to  the  possession  of  the  office  during  proceedings  to  contest  the  right, 
and  is  conclusive  as  to  third  parties  and  in  collateral  matters,  so 
that  neither  damage  occasioned  thereby  to  the  complainant  nor  the 
fraud  of  the  election  officers  or  official  canvassers  is  sufficient  to  war- 
rant a  court  of  equity  in  acting.*'  Furthermore,  it  has  been  held 
that  equity  will  not  interfere  to  aid  a  candidate  who  has  received 
a  certificate  of  election  in  securing  possession  of  the  office  where  the 

9.  Rhodes  ▼.  Driver,  69  Ark.  606,  ed  from  the  majori^  of  the  oonrt 
65  S.  W.  106,  86  A.  S.  R.  215  and  on  the  proposition  that  public  offiee  is 
note;  Market  v.  Sumter  County,  60  not  property  and  declared  that  where 
Fla.  328,  53  So.  613,  Ann.  Cas.  1912C  the  office  has  a  salary  attached  it  is 
690  and  note.  as  between  two  contestants  to  be  con- 
Notes:  42  A.  8.  R.  234;  5  LJI.A.  sidered  a  matter  of  proper^. 

403.    See  Quo  Wabbanto.  Note:  42  A.  S.  R.  236. 

10.  People  V.  Barrett,  203  lU.  99,  12.  People  v.  Barrett,  203  HI.  99, 
67  N.  E.  742,  96  A.  S.  R.  296;  State  67  N.  E.  742,  96  A.  8.  R.  298  and 
V.  Aloe,  152  Mo.  466.  54  S.  W.  494,  note. 

«7  L.B.A.  393.  Note:  42  A.  S.  E.  236. 

11   Taylor  v.  Beckham,  178  U.  S.      IS.  Harrison  v.  Stroud,  129  Ky.  193, 
548,  20  S.  Ct.  890, 1009,  44  U.  S.  (L.  110  8.  W.  828, 16  Ann.  Cas.  1050  and 
ed.)   1187,  wherein,  however.  Justice  nota. 
Brewer  in  a  vigorona  opinion  dissent* 
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incumbent  holds  orer  under  a  clmm  of  title,  under  the  rule  that  a 
court  of  chancery  will  not  interfere  in  favor  of  an  officer  de  jure 
against  an  illegal  claimant,  before  a  trial  at  law,  when  the  claim- 
ant is  already  in  possession  of  the  office.**  And  the  rule  prervent- 
ing  a  court  of  equity  from  intervening  in  election  matters  requires 
a  refiisal  of  its  aid  by  injunction  to  restrain  officers  on  whom  devolves 
the  duty  of  declaring  the  result  of  an  election  from  performing  their 
duty.**  Nor  will  equity  enjoin  the  issue  of  a  certificate  of  nomina- 
tion to  a  successful  contestee  in  a  primary  election  contest.**  On  the 
other  hand,  the  actual  incumbents  of  an  office  may  be  protected, 
pending  a  contest  as  to  their  title,  from  interference  with  their  pos- 
session, and  with  the  exercise  of  their  functions.  .  .  .  The  grant- 
ing of  an  injunction  in  such  a  case  in  no  manner  determines  the 
question  of  title  involved,  but  merely  goes  to  the  protection  of  the 
present  incumbents  against  the  interference  of  claimantB  whose  title 
is  not  yet  established  and  who  have  not  in  fact  gained  possession.*' 
Likewise,  where  the  election  involves  matters  of  local  concern  the  aid 
of  equity  is  sometimes  available,  though  in  order  to  grant  relief  it 
must  incidentally  determine  an  election  contest.*' 

144.  Mandamus;  Prohibition. — ^In  a  proper  case  mandamus  is 
available  in  connection  with  the  title  to  office.  It  must  not,  how- 
ever, be  assumed  to  be  a  substitute  for  quo  warranto  or  other  pro- 
ceeding wherein  the  facts  on  which  the  claim  of  title  may  be  deter- 
mined. The  distinction  between  the  two  remedies  is  clearly  drawn. 
Mandamus  cannot  be  employed  for  the  purpose  of  settling  conflict- 
ing claims  to  an  office.  It  is  no  part  of  its  functions  to  determine 
contested  elections.  Hence  one  who  applies  for  it  for  the  purpose 
of  being  admitted  or  restored  to  an  office  must  show  a  legal  prima 
facie  title,  complete  in  everything  but  possession,  particularly  where 
the  office  is  occupied  by  another  claiming  titie.  If  he  shows  less  than 
this  the  writ  will  be  denied,  for  the  court  will  not  undertake  in  this 
proceeding  to  try  his  title.**  The  court  will  not  go  behind  the  certifi- 
cate, commission,  or  other  declaration  of  title  to  the  office  issued  or 
made  by  the  proper  authority  to  inquire  into  the  ultimate  right, 
and,  therefore,  in  general  the  court  will  not  permit  a  mere  usurper 

14.  Note:  16  Ann.  Cae.  1054.  17.  Rhodes  v.  Driver,  69  Ark.  606, 

16.  Smith  V.  Myers,  109  Ind.  1,  9  65  S.  W.  106,  86  A.  8.  R.  215  and 

N.  E.  692,  58  Am.  Rep.  375;  Alderson  note. 

T.  Kanawha  County  Court  Com'rs,  32  Note:  96  A.  8.  R.  303. 

W.  Va.  640,  9  S.  E.  868,  25  A.  S.  R.  18.  Devous  v.  Gallatin  County,  244 

840,  5  Ii.R.  A.  334;  Fleming  V.Guthrie,  111.  40,  91  N.  E.  102,  18  Ann.  Cas. 

32  W.  Va.  1,  9  S.  E.  23,  25  A.  S.  R.  422;  Marsden  v.  Harlocker,  48  Ore. 

792,  3  L.R.A,  53.  90,  85  Pac  328,  120  A.  S.  R.  786. 

16.  Walla  V.   Brundidge,  109   Ark.  Note:  Ann.  Cas.  1912C  692  et  seou 

250,  160  S.  W.  230,  Ann.  Caa.  1915C  19.  Note:  12  Am.  Dec.  28  et  seq, 

980  and  note.  See  generally.  Makdaicus. 
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to  place  the  holder  of  the  legal  title  in  the  position  of  a  contestant.** 
The  cases  in  which  the  writ  of  mandamus  lies,  in  admitting  or  restor- 
ing to  office,  are  where  the  return  to  the  writ  will  involve  merely  a 
question  of  law,  so  that,  admitting  the  facts  to  be  true,  a  peremp- 
tory mandamus  ought  to  be  awarded.  The  true  principle  underlying 
the  jurisdiction  in  mandamus  in  these  cases  is  that  the  proceeding 
can  confer  no  title  not  already  existing,  though  it  may  effect  the 
consummation  of  the  relator's  title  if  he  has  any;  but  it  creates  no 
new  title.^  So  where  the  relator  holds  a  prima  facie  and  uncontested 
title  to  the  office,  or  his  title  has  been  adjudicated  and  finally  estab- 
lished by  a  competent  tribunal,  a  writ  of  mandate  may  be  issued  to 
put  him  in  possession  of  the  office  and  also  of  the  books,  papers,  and 
other  property  pertaining  to  it.*  Under  the  same  circumstances  it 
is  unavailable  to  compel  th«  canvassers  to  issue  a  certificate  as  to  the 
result  of  the  election  according  to  the  returns  in  their  possession.* 
And  it  has  been  held  that  the  legality  of  an  election  may  be  deter- 
mined in  any  proceedings  by  mandamus  to  compel  the  recognition 
of  the  claimant's  title,  where  there  is  no  provision  for  the  issuance 
of  a  certificate  of  election  or  for  any  contest  of  the  result.*  So  also 
a  pretended  exercise  of  the  office  de  facto  by  the  defendant  will  not 
prevent  the  court  from  awarding  the  writ  on  the  ground  that  the  title 
to  the  office  is  involved.*  Nor  will  the  right  to  the  writ  be  affected 
by  the  fact  that  another  claiming  a  right  to  the  office,  or  its  actual 
incumbent,  may  be  able  by  quo  warranto  successfully  to  contest  the 
relator's  prima  facie  title,  either  on  the  groimd  that  another  received 
a  greater  number  of  legal  votes  at  the  election,*  or  that  the  relator  is 
ineligible,^  or  that  the  election  was  illegal.*  But  a  defense  is  suffi- 
cient which  sets  up  that  after  the  canvass  another  than  the  relator 
was  declared  elected,  received  the  certificate  of  election,  and  qualified 
by  taking  the  oath  of  office,  notwithstanding  a  claim  by  the  relator 

aO.  State  V.  Dnnn,  Minor  (Ala.)  46,  19  Atl,  780,  8  L.R.A.  697;  State  ▼. 

12  Am.  Dec.  25  and  note;  State  v.  Smith,  43  Okla.  231,  142  Pae.  408, 

Johnson,  35  Fla.  2,  16  So.  786,  31  LJl.A.  1915A  832  and  note;  SUte  v. 

L.R.A.  357;  Rex  v.  Colchester,  2  T.  Gates,  86  Wis.  634,  57  N.  W.  296,  39 

R.  259,  1  Rev.  Rep.  480,  7  Eng.  Rul.  A.  S.  R.  912. 

Cas.  328.  S.  State  v.  Qibbs,  13  Fla.  55,  7  Am. 

1.  SUte  y.  Johnson,  35  Fla.  2,  16  Rep.  233. 

So.  786,  31  L.R.A.  357;  Dew  v.  Judges  4.  Lawrence  v.  Ingeisoll,  88  Tenn. 

of  Sweet  Spring  District  Court,  3  Hen.  52,  12  S.  W.  422, 17  A.  S.  E.  870,  6 

&  M.  (Ya.)  1,  3  Am.  Dec.  639  and  L.R.A.  308. 

note.  5.  People  ▼.  Eildaff,  15  HI.  492,  60 

2.  State  ▼.  Johnson,  35  Fla.  2,  16  Am.  Dec  769. 

So.  786,  31  L.R.A.  357;  People  v.  Kil-  6.  State  v.  Gates,  86  Wis.  634,  57 

duff,  15  ni.  492,  60  Am.  Dec.  769;  N.  W.  296,  39  A.  S.  R.  912. 

Hoy  v.  State,  168  Ind.  506,  81  N.  E.  7.  State  v.  Sherwood,  15  Minn.  221, 

509, 11  Ann.  Cas.  944;  State  v.  Sher-  2  Am.  Rep.  116. 

wood,  15  Minn.  221,  2  Am.  Rep.  116;  8.  State  v.  Johnson,  35  Fla.  2,  16 

State  V.  Atlantic  City,  52  N.  J.  L.  332,  So.  786,  31  L.R.A.  357. 
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that  he  waa  properly  elected ;  *  for  when  it  becomes  necessary  to  go 
beyond  the  returns  and  to  consider  questions  touching  the  legality 
of  the  election,  or  of  fraud,  illegal  voting  or  the  Uke,  then  mandamus 
is  not  the  proper  remedy,  and  it  is  necessary  to  resort  to  quo  warranto 
or  to  such  statutory  proceeding  as  may  be  provided.*'  It  is  held  that 
mandamus  will  not  issue  to  compel  the  governor  of  a  state  to  issue  a 
commission  to  one  who  has  been  elected  to  a  public  office,  as  in  the 
issuing  of  a  commission  it  is  his  office  as  chief  executive  of  the  state 
that  gives  force  and  vitality  to  his  act,  and  therefore  the  court  will 
not  assume  to  compel  the  performance  of  this  function.**  Nor  will 
prohibition  lie  to  prevent  the  exercise  of  this  function.*' 

145.  Quo  Warranto. — The  proper  common  law  proceeding  by  which 
to  try  the  title  as  between  adverse  claimants  to  an  office  is  quo  war- 
ranto,*' wherein  the  whole  question  of  title  is  thrown  open  and  the 
defendant  is  required  to  show  by  what  right  he  holds  the  office.  The 
validity  of  the  election  on  which  the  title  is  based  is,  of  course,  a 
pertinent  matter,  and  may  properly  be  investigated,  together  with 
all  matters  going  to  show  the  legality  or  illegality  of  votes  cast  thereat 
or  fraud  in  its  conduct.  The  proceeding  is  brought  in  the  name  of 
the  commonwealth  either  at  the  relation  of  the  attorney  general  or 
of  a  private  person,  having  in  either  event  a  public  character,  due 
to  the  fact  that  the  question  in  dispute  is  a  public  office.**  This  writ, 
however,  will  not  lie  before  the  beginning  of  the  term  of  office,  as 
the  court  can  only  give  a  judgment  of  ouster  based  on  an  existing 
usurpation.  It  is  not  sufficient,  therefore,  that  the  person  against 
Whom  quj  warranto  is  invoked  should  have  merely  claimed  the  right 
to  take  the  official  oath.  But  the  taking  of  the  oath  of  office  within 
the  time  prescribed  by  law  is  a  sufficient  acceptance  and  user  of  the 
office  to  sustain  the  writ,  though  the  defendant  has  discharged  no 
actual  duties  of  the  office.  So  when  an  actual  user  is  shown,  the 
respondent  having  entered  into  the  office,  taken  the  official  oath,  per- 
formed its  duties  for  a  time,  and  still  claiming  to  be  entitled  to  the 
office,  quo  warranto  will  lie,  even  though  he  neglects  and  refuses 
longer  to  perform  the  duties  pertaining  to  the  office.^    But  usually 

9.  Hoy  T.  State,  168  Ind.  506,  81  13.  Ex  parte  Harris,  52  Ala.  87, 
N.  E.  509, 11  Ann.  Cas.  944.  23  Am.  Rep.  559;  Hoy  v.  State,  168 

10.  Hoy  V.  State,  168  Ind.  506,  81  Ind.  506,  81  N.  E.  509,  11  Ann.  Cas. 
N.  E.  509, 11  Ann.  Cas.  944;  Dane  v.  944.  See  greneially,  Qoo  Warranto. 
Derby,  54  Me.  95,  89  Am.  Dec.  722.       14.  People   v.   Harshaw,   60    Mich. 

Note:  39  A.  S.  R.  917.  200,  26  N.  W.  879,  1  A.  8.  R.  498; 

11.  Hovey  v.  State,  127  Ind.  588,  State  v.  Sadler,  25  Nev.  131,  58  Pac. 
27  N.  E.  175,  22  A.  S.  R.  663  and  284,  59  Pac.  546,  63  Pac.  128,  83  A. 
note,  11  L.R.A.  763.  See  supra,  par.  S.  R.  573;  People  v.  Loomis,  8  Wend. 
38.    And  see  Qoveenor;  Mandamus.    (N.  Y.)  396,  24  Am.  Dec.  33;  State  v. 

12.  Greir  v.  Taylor,  4  McCord  L.  (S.  McGeary,  69  Vt.  461,  38  Atl.  165,  44 
C.)  206,  17  Am.  Dec.  739.     See  Pro-  Lil.A.  446. 

BiBinoM.  15.  Note:  22  Eng.  Rol.  Cas.  5. 
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the  writ  will  not  issue  where  the  term  of  the  office  in  question  has 
expired  or  will  expire  before  the  trial.  Nor  will  a  judgment  of  ouster 
ordinarily  be  entered  after  such  expiration,**  though  it  has  been 
held  proper  to  enter  judgment  in  such  a  case  in  order  to  give  the 
prevailing  party  his  costs.  The  court  in  such  cases  has  at  least 
discretionary  power  to  refuse  the  writ;  *'  and  so  it  may  be  refused 
if  the  office  is  of  small  importance,  if  it  is  for  a  short  term,  if  no 
other  person  complains  of  being  deprived  of  the  office,  and  if  the 
objection  taken  to  the  respondent's  holding  the  office  is  technical  and 
of  no  considerable  practical  importance.  But  if  the  office  is  one  of 
importance,  the  proper  exercise  of  which  may  seriously  affect  public 
interest  or  private  rights,  leave  should  be  granted  to  begin  the  pro- 
ceedings and  judgment  should  be  entered,  though  no  other  person  has 
been  duly  elected  to  the  office.** 

146.  Pleading  and  Burden  of  Proof  in  Quo  Warranto. — ^When  quo 
warranto  proceedings  are  instituted  by  the  state  on  the  relation  of 
the  attorney  general  the  original  petition  or  information  need  not 
show  that  the  state  has  the  title  to  the  office.**  A  plea  in  such  a 
proceeding  has  been  held  sufficient  where  it  averred  that  the  election 
was  held,  that  there  was  authority  to  hold  it,  and  that  the  defendant 
received  the  required  number  of  votes.'*  Where  the  proceeding  is 
at  the  instance  of  a  private  relator  he  must  make  averments  showing 
a  good  title  in  himself.  An  information  which  alleges  only  that  the 
relator  appears  by  the  returns  to  have  a  majority  of  all  the  votes  is 
insufficient,  without  alleging  that  he  had  a  majority  of  all  the  votes.* 
And  a  similar  rule  prevtdls  as  to  the  burden  of  proof.  The  ancient 
writ  of  quo  warranto  was  a  writ  of  right  for  the  king  against  one  who 
usurped  any  office,  franchise,  or  liberty,  to  inquire  by  what  authority 
he  asserted  his  claim ;  and  though  this  ancient  form  of  the  proceeding 
has  been  generally  superseded  by  information  in  the  nature  of  a  quo 
warranto  or  by  statutory  proceedings,  the  position  of  the  respondent 
and  the  rules  of  evidence  and  the  presumptions  of  law  and  fact  remain 
the  same.  The  people  are  considered  the  ultimate  source  of  the  right 
to  hold  a  public  office,  and  now,  as  heretofore,  when  the  right  of  a 
person  exercising  an  office  is  challenged  by  the  people  he  must  estab- 
lish his  title  or  judgment  will  be  rendered  against  him.  Where,  how- 
ever, the  action  is  instituted  at  the  instance  of  a  private  relator  the 
burden  is  on  him  to  establish  his  title.*    Nor  does  the  respondent's 

16.  People  V.  Loomis,  8  Wend.  (N.       20.  People  v.  Van  Cleftve,  1  Mieb. 
Y.)  396,  24  Am.  Dec.  33.  362,  53  Am.  Deo.  69. 

Note :  22  Eng.  Rul.  Cas.  5.  1.  State  v.  Bulkeley,  61  Conn.  287, 

17.  People  V.  Loomis,  8  Wend.  (N.  23  Atl.  186,  14  LJI.A.  657. 

Y.)   396,  24  Am.  Dec.  33.  2.  Phelan  v.  Walsh,  62  Conn.  260, 

18.  State  V.  McGeary,  69  Vt  461,   26  Atl.  1,  17  L.R.A.  364;  Attorney- 
38  Atl.  165,  44  L.R.A.  446.  General  v.  May,  99  Mich.  538,  58  N. 

19.  Note:  100  Am.  Dec.  269.  W.  483,  25  L.RJL.  325:   People  t. 
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failure  to  prove  his  title  establish  that  of  the  relator.  On  that  issue 
the  relator  has  the  burden  of  proof.  So,  after  the  defendant  has  made 
proof  in  (support  of  his  title,  for  example  by  the  offering  of  a  certificate 
of  elections  or  other  evidence  of  the  declaration  of  the  board  of  can- 
vassers in  his  favor,  the  burden  •  of  adducing  evidence  shifts  to  the 
relator ;  but  where  the  returns  relied  on  by  the  respondent  are  shown 
to  be  false  the  burden  once  more  falls  on  him  to  establish  his  title 
by  other  proof  than  his  certificate  of  election.*  The  rule  as  to  the 
burden  of  proof  in  cases  where  the  proceeding  is  at  the  relation  of  a 
private  person  is  manifested  by  the  fact  that  in  such  a  case  the 
relator  has  the  opening  and  closing  of  the  case.* 

147.  Statutory  Proceedings  to  Contest  Election. — It  is  customary 
to  provide  as  part  of  the  machinery  of  elections  a  statutory  procedure 
by  which  contests  as  to  the  result  of  elections  may  be  determined.  It 
has  been  held  that  consideration  of  a  contest  of  an  election  is  a 
judicial  function  only  in  so  far  as  it  is  made  such  by  special  statute,* 
or  at  least  that  a  proceeding  to  contest  an  election  is  not  an  action  at 
law  or  a  suit  in  equity,  but  is  a  purely  statutory  proceeding  unknown 
to  the  common  law,*  and  not,  therefore,  a  proceeding  in  which  a  writ 
of  error  is  a  writ  of  right,  so  that  the  mode  of  procedure  prescribed 
by  statute  is  the  only  method  of  taking  the  record  up  for  review.'  In 
short,  the  jurisdiction  of  the  court,  the  mode  of  procedure  before  and 
at  trial,  and  the  whole  contest,  are  purely  statutory.*  Such  statutory 
proceedings  are  special  and  summary  in  their  nature,  and  generally 
a  strict  ol^rvance  of  the  statute  so  far  as  regards  the  steps  necessary 
to  give  jurisdiction  is  required,  and  the  jurisdictional  facts  must  appear 
on  the  face  of  the  proceedings.*  The  right  to  determine  contested 
elections  cannot  be  cenferred  on  a  court  by  any  authority  other  than 
the  constitution  or  the  legislature,  and  constitutional  permission  to 
municipal  corporations  to  frame  their  own  charters  does  not  include 
the  right  to  provide  a  tribvmal  and  clothe  it  with  power  to  hear  and 
decide  contests  of  election  to  municipal  offices.**  There  is  considerable 
difference  of  opinion,  however,  as  to  whether  the  enactment  of  a 
statutory  method  for  contesting  an  election  excludes  the  use  of  the 

Thacher,  55  N.  T.  525,  14  Am.  Rep.  141,  17  N.  E.  232,  8  A.  S.  R.  349; 
312.  Devotw  v.  aallatin   County,  244  111. 

Note:  100  Am.  Dee.  268  et  seq.    See   40,  91  N.  E.  102,  18  Ann.  Cas.  422. 
generally,  Quo  Wakranto.  7.  Devons  v.  Gallatin  County,  244 

3.  People  V.  Thacher,  55  N.  Y.  525,  lU.  40,  91  N.  E.  102,  18  Ann.  Cas. 
U  Am.  Rep.  312.  422. 

Note:  100  Am.  Dec.  268  et  seq.  8.  Lane  ▼.   Fern,   20   Hawau   290, 

4.  Attorney-General     v.     May,     99   Ann.  Cas.  1913B  155. 
Mich.  538,  58  N.  W.  483,  25  L.R.A.       Note:  7  LJl.A.  831. 

325.  9.  Gillespie  v.  Dion.  18  Mont.  183, 

6.  State  V.  Superior  Court,  14  Wash.  44  Pac.  954,  33  L.R.A.  703. 

604,  45  Pac.  23,  33  L.R.A.  674.  10.  State    v.    Superior    Court,    14 

6.  Kreitz  v.  Behrensmeyer,  125  IlL   Wash.  604,  45  Pac.  23,  33  L,R.A.  674. 
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common  law  remedies  of  mandamus  and  quo  warranto.  The  con- 
clusion supported  by  a  majority  of  the  cases  seems  to  be  that  the 
statutory  remedy  is  exclusive.**  This  rule,  it  would  seem,  does  not, 
however,  avoid  all  quo  warranto  proceedings  concerning  elective  offices, 
but  only  such  as  are  in  reality  contests  between  two  persons  for  the 
same  office,  and  there  are  numerous  decisions  holding  to  the  doctrine 
that  the  establishment  of  a  statutory  method  by  which  contests  may 
be  determined  does  not  preclude  the  people  in  their  sovereign  capacity 
from  inquiring  by  quo  warranto  proceedings  into  usurpations  of 
office.  The  two  remedies  are  distinct,  the  one  belonging  to  the  elector 
in  his  individual  capacity  as  a  power  granted,  and  the  other  to  tiie 
people  in  the  right  of  their  sovereignty,  which  right  is  in  no  manner 
impaired  by  statute  granting  to  electors  in  their  private  capacity  as 
citizens  the  right  to  contest  the  election  of  any  person  assuming  to 
exercise  the  functions  of  an  office,  so  that  the  statutory  proceeding  may 
merely  be  considered  cumulative,  unless  it  is  expressly  provided  other- 
wise.** It  has  been  held  that  a  statute  giving  the  right  to  contest  the 
election  of  county  and  precinct  officers  excludes  by  implication  the 
right  to  contest  the  election  of  municipal  officers.**  It  is  competent, 
however,  for  the  legislature  to  provide  for  the  speedy  determination 
of  the  controversies  relating  to  municipal  offices,  the  statute  securing 
to  the  incumbents  of  such  offices  the  same  rights,  in  substance,  that 
they  would  have  had  if  the  procedure  had  been  by  quo  warranto.** 
And  in  view  of  an  obvious  intention  of  the  legislature  to  provide  a 
speedy  method  of  contesting  county  elections,  it  has  been  held  that 
a  provision  that  the  "manner"  of  contesting  a  mayoralty  election 
should  be  the  same  covered  the  matter  of  jurisdiction  as  well  as  pro- 
cedure, where  otherwise  such  a  contest  would  have  been  subject  to  the 
delays  and  difficulties  incident  to  the  methods  which  the  statutory 
proceeding  was  intended  to  obviate.** 

148.  Special  Tribunals  Created  by  Constitution. — States  in  creat- 
ing offices  have  the  right  to  provide  such  agencies  and  mode  of  pro- 
cedure as  they  deem  fit  to  determine  the  result  of  the  election  to  such 
offices  without  the  intervention  of  or  interference  by  the  courts.** 
And  60  a  constitutional  provision  that  each  house  of  the  legislature 
shall  be  the  judge  of  the  election  returns  and  qualifications  of  its  own 
members  is  an  exclusive  .grant  of  power  and  constitutes  each  house 

11.  State  ▼.  Ross,  245  Mo.  36,  149  IS.  State  ▼.  Superior  Court,  14 
S.  W.  451,  Ann.  Cas.  1913E  978  and  Wash.  604,  45  Pac.  23,  33  L.R.A.  674. 
note;  Com.  v.  Garri^es,  28  Pa.  St.  14.  In  re  aeveland,  52  N.  J.  L.  188, 
9,  70  Am.  Dec.  103.  19  AU.  17,  7  LMJi.  431. 

Note:  22  Eng.  Rul.  Caa.  5.  15.  Nelson  v.  Gass,  27  N.  D.  357, 

12.  People  V.  Altenberg,  260  lU.  191,  146  N.  W.  537,  Ann.  Cas.  1915C  796. 
103  N.  E.  67,  Ann.  Cas.  1914D  272  16.  Taylor  v.  Beckham,  108  Ky.  278, 
and  note.  56  S.  W.  177,  94  A.  S.  R.  357  and 

Note:   Ann.   Cas.  1913E  982.  note,  49  L.R.A.  258. 
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the  sole  and  ultimate  tribunal  to  pass  upon  the  qualifications  of  its 
own  members,  which  power  cannot  be  granted  away  or  transferred 
to  anj^  other  tribunal  or  officer ;  *'  and  as  an  incident  to  such  jurisdic- 
tion the  legislature  has  the  power  to  enforce  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  papers  pertinent  to  the 
investigation."  The  same  general  conclusion  holds  where  the  legis- 
lature is  given  power  to  determine  the  result  of  an  election  for 
executive  or  administrative  officials,  as  for  example  governor  or  lieu- 
tenant governor.  And  where  the  constitution  vests  such  power  in  the 
legislature  the  courts  have  no  control  over  its  action,  and  if  the  legis- 
lature fails  to  act  or  delays  in  its  action  on  the  returns  the  court  cannot 
force  it  to  proceed  by  mandamus  or  declare  the  candidate  receiving 
the  highest  vote  elected.*'  And  similarly,  the  United  States  Senate 
is  the  exclusive  arbiter  upon  the  legality  of  the  election  or  appoint- 
ment of  its  members,  so  that  neither  the  supreme  court  of  a  state  nor 
any  other  tribunal  thereof  has  any  jurisdiction  in  the  premises.** 
The  right  of  a  state  to  exclude  the  courts  even  by  a  constitutional 
provision  from  jurisdiction  in  proceedings  concerned  with  title  to 
office  has  been  questioned  in  reference  to  a  dispute  arising  out  of  an 
election  for  governor  wherein  the  legislature  refused  to  seat  the  com- 
plainant. It  was  contended  that  the  refusal  constituted  a  denial  of 
due  process  of  law  and  an  abridgment  of  the  privileges  and  immuni- 
ties of  a  citizen  of  the  United  States.  But  the  provision  was  sustained, 
not  only  as  against  these  objections  *  but  also  as  against  the  contention 
that  the  reference  of  the  election  to  the  legislature  for  final  determina- 
tion was  in  violation  of  the  federal  guaranty  of  a  republican  form  of 
government  to  each  state,  in  that  it  denied  the  right  of  the  people  to 
choose  their  own  officers.*  But  where  the  legislature  is  required  by 
the  constitution  to  declare  the  result  of  an  election  for  governor  within 
a  certain  time,  and  it  fails  to  do  so  and  thereby  loses  its  right  to  act, 
the  court  in  the  exercise  of  its  general  authority  may  intervene  and 
establish  the  right  to  the  office.*  Constitutional  procedure  for  the 
contest  of  the  election  of  executive  officers  applies  to  the  case  of  a 
governor  and  lieutenant  governor  who  have  already  qualified  and 
entered  upon  their  duties,  as  well  as  to  all  other  executive  officers.* 

17.  Ex  parte  Dalton,  44  Ohio  St.  note,  49  L.R.A.  258,  aflRrmed  178  U. 
142,  5  N.  E.  136,  58  Am.  Rep.  800.       S.  548,  20  S.  Ct.  890,  1009,  44  U.  S. 

Note:  16  A.  S.  R.  220.  (L.  ed.)  1187, 

18.  Ex  parte  Dalton,  44  Ohio  St.  2.  Taylor  v.  Beckham,  178  U.  S. 
142,  5  N.  E.  136,  58  Am.  Rep.  800.  548,  20  S.  Ct.  890,  1009,  44  U.  S.  (L. 
See  COKTEMPT,  vol.  6,  p.  521  et  seq.  ed.)  1187. 

19.  Go£E  V.  Wilson,  32  W.  Va.  393,  3.  State  v.  Bulkeley,  61  Conn.  287, 

9  S.  E.  26,  3  L.R.A.  58.  23  Atl.  186,  14  L.R.A.  657. 

20.  State  v.  Crawford,  28  Fla.  441,       4.  In  re  Quaere  Procedure  in  Con- 

10  So.  118,  14  L.R.A.  253.  tests,  etc.,  31  Neb.  262,  47  N.  W.  923, 
1.  Taylor  v.  Beckham,  108  Ky.  278,   10  L.R.A.  803. 

56  S.  W.  177,  94  A.  S.  R.  357  and 
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149.  Special  Tribunals  Created  by  Statute. — ^In  view  of  the  gen- 
eral control  of  the  legislature  over  the  procedure  incident  to  ascertain- 
ing the  result  of  elections,  it  seems  competent  for  that  branch  of  the 
government  to  provide  by  statute  for  special  means  of  determining 
contests,  and  in  so  doing  to  exclude  the  courts  from  their  general 
jurisdiction  in  the  matter.*  And  so  a  legislature  is  acting  within  its 
constitutional  rights  where  it  creates  a  special  tribunal  for  the  settle- 
ment of  disputes  regarding  nominations  for  public  ofBce  and  makes 
its  decisions  final.  Where  this  is  done  the  courts  ordinarily  have  no 
jurisdiction .•  But  it  has  been  held  that  if  it  is  established  that  a 
majority  of  the  members  of  such  a  tribunal  have  entered  into  a  cor- 
rupt agreement  with  one  of  the  parties  to  give  him  the  decision, 
regardless  of  the  merits  of  the  case,  the  courts  will  take  jurisdiction  of 
the  controversy  and  decide  it,  in  a  proceeding  by  mandamus  to  compel 
the  certification  of  the  proper  name  for  printing  on  the  official  ballot.' 
In  some  cases  the  special  tribunal  acts  subject  to  review  by  the  court 
on  appeal,  as  in  ordinary  cases  at  law  where  the  superior  reviews  the 
decision  of  the  inferior  court.* 

150.  Municipal  Council  as  Special  Election  Tribunal. — The  question 
whether  the  legislature  has  created  a  special  tribunal  for  the 
determination  of  election  contests  exclusive  of  the  courts  arises  most 
frequently  in  connection  with  city  charters  and  the  power  vested 
thereby  in  city  councils  to  pass  on  the  qualifications  of  their  members. 
In  answering  this  question  it  has  been  established  by  the  weight  of 
authority  that  the  right  of  courts  possessing  general  and  original 
jurisdiction  to  inquire  by  quo  warranto,  or  similar  proceedings,  into 
the  authority  under  which  a  person  claims  to  exercise  the  privileges 
and  perform  the  duties  of  an  office,  is  so  well  established  that  no 
doubtful  language  should  be  permitted  to  take  it  away,  and  that  the 
power,  if  given  to  councils  to  judge  of  the  election  and  qualifications 
of  their  members,  is  cumulative  merely,  so  that  a  contestant  may 
follow  either  procedure.*  And  while  many  courts  hold  that  such 
statutory  or  charter  provisions  oust  the  courts  of  jurisdiction  even  on 
quo  warranto,*"  this  conclusion,  so  far  as  it  is  based,  as  it  often  is, 
upon  an  analogy  between  a  municipal  council  and  a  state  legislature,** 

6.  Saylor  v.  Duel,  236  HI.  429,  86  103  N.  E.  67,  Ann.  Gas.  1914D  272; 

N.  E.  119,  19  L.R.A.(N.S.)  377;  Ar-  State  v.  Cosgrove,  85  Neb.  187, 122  N. 

berry  v.  Beavers,  6  Tex.  457,  55  Am.  W.  885,  26  L.R.A.(N.S.)  207  and  note; 

Dec.  791.  State  v.  Kempf ,  69  Wis.  470,  34  N.  W. 

6.  WaUs   V.    Brundidge,    109    Ark,  226,  2  A.  S.  R.  753. 

250,  160  S.  W.  230,  Ann.  Cas.  1915C  Note:  16  A.  S.  R.  221. 

980.  10.  People   v.   Harshaw,   60    Mich. 

7.  Allen  v.  Burrow,  69  Kan.  812,  77  200,  26  N.  W.  879, 1  A.  S.  R.  498  and 
Pac.  555,  2  Ann.  Cas.  539  and  note.  note. 

8.  Erwin  v.  Benton,  120  Ky.  536,  87  Notes:  16  A.  S.  B.  223;  26  L.R.A. 
S.  W.  291,  9  Ann.  Cas.  264.  (N.S.)  209. 

9.  People  -•  Altenberg,  260  111.  191.  11.  Note:  26  L.R.A.(N.S.)  209. 
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has  been  declared  to  be  unsound.  It  is  pointed  out  that  there  is  no 
true  analogy  between  the  state  legislature  and  the  council  of  a  city; 
that  the  legislature  and  the  courts,  deriving  their  existence  from  the 
constitution  itself,  are  co-ordinate,  independent  branches  of  the  govern- 
ment, standing  on  an  equality  in  the  exercise  of  those  powers  which 
the  constitution  imparts  to  each  in  its  own  sphere;  that  a  city  council  is 
in  no  proper  sense  a  legislature;  that  it  does  not  make  laws,  but 
ordinances;  nor  are  the  members  legislators,  with  the  constitutional 
privileges  and  immunities  of  legislators ;  and  that  the  courts  never 
had  jurisdiction  to  determine  the  election  and  qualifications  of  legis- 
lators, whereas  they  have  inherent  jurisdiction  to  issue  writs  of  quo 
warranto  to  determine  title  to  offices  in  councils  when  not  expressly 
deprived  of  it  by  statute.*'  The  legislature  may,  however,  grant  to 
<;ity  councils  the  right  of  final  determination  of  contests  for  member- 
ship and  exclude  the  courts  from  consideration  of  the  question  on 
the  facts  of  the  case.*'  And  though  the  validity  of  such  an  exercise 
of  power  has  been  questioned  **  it  has  generally  been  upheld.  The 
grant  of  exclusive  power  to  councils  is  not  considered  an  unwarranted 
delegation  of  either  judicial  or  legislative  authority.**  But  though 
it  is  conceded  that  it  rests  with  the  legislature  to  constitute  councils 
either  as  cumulative  or  primary  tribunals  merely,  or  as  the  sole  or 
final  power  in  the  determination  of  election  contests,  it  is  the  province 
of  the  courts,  whatever  may  be  the  extent  or  limitation  of  the  authority 
given  to  such  councils,  to  see  that  no  arbitrary  act  is  done,  under  the 
guise  of  legislative  sanction,  to  deprive  citizens  of  their  right  of  repre- 
sentation. Thus,  while  the  courts  may  be  excluded  from  consider- 
ing the  facts  upon  which  a  claim  to  office  is  based,  they  may  review 
by  certiorari,  or  otherwise,  the  legality  of  the  action  of  councils," 
under  the  power  of  courts  generally  to  review  the  proceedings  of  all 
official  statutory  tribunals,  for  this  the  legislature  cannot  abridge  or 
take  away.*'  And  so,  although  a  board  of  aldermen  is  made  the 
sole  judge  of  the  election  and  qualifications  of  its  members,  still  its 
actipn  in  ousting  a  member  is  judicial  in  its  nature,  and  exercised  in 
subordination  and  subject  to  the  correctional  supervision  of  the  courts 
on  review.*'  And  the  action  .of  a  council  is  voidable  upon  certiorari 
where  a  member  thereof  who  is  a  party  to  the  contest  proceedings 

12.  Notes:   16   A.   S.    B.   222;    26   N.  S.  (La.)  1,  18  Am.  Dec.  232. 
L.R.A.(N.S.)  209.  16.  Kendall  v.  Camden,  47  N.  J.  L. 

13.  New  Orleans  v.  Morgan,  7  Mart.   64,  54  Am.  Rep.  117. 

N.  S.  (La.)  1, 18  Am.  Dec.  232;  State  17.  Allen  t.  Burrow,  69  Kan.  812, 

V.  Kempf,  69  Wis.  470,  34  N.  W.  226,  77  Pac.  555,  2  Ann.  Cas.  539  and  note. 

2  A.  S.  R.  753.  Note:  26  L.R.A.(N.S.)  213. 

Note:  26  L.R.A.(N.S.)  212.  18.  Board  of  Aldermen  v.  Darrow, 

14.  State  V.  Kempf,  69  Wifl.  470,  34  13  Ck)lo.  460,  22  Pac.  784,  16  A.  S.  E. 
N.  W.  226,  2  A.  S.  R.  753.  215. 

15.  New  Orleans  v,  Morgan,  7  Mart. 

1161 


Digitized  by 


Google 


H  151,  152  ELECTIONS  9  R.  C.  L. 

participates  in  the  decision  reached.**  And  so  also  the  court  may 
review  the  action  of  a  council  to  the  extent  of  determining  whether 
there  was  any  evidence  whatever  upon  which  to  base  its  decision,  and 
may  annul  the  decision  if  no  facts  to  justify  it  are  found.*"  Nor  can 
a  city  coimcil,  having  once  seated  a  member  after  an  investigation, 
order  a  second  investigation  of  the  same  question  on  which  to  base 
a  second  decision.*  The  mayor  is  not  ordinarily  considered  a  mem- 
ber of  a  city  council  in  the  sense  meant  by  a  provision  making 
that  body  the  judge  of  the  election  and  qualifications  of  its  own 
members.* 

151.  Contests  Where  Vote  Is  Tie. — ^Where  a  tie  vote  is  returned 
either  party  may  contest  the  election ;  otherwise  the  two  highest  can- 
didates might  both  be  in  a  worse  position  than  if  one  of  them  were 
apparently  in  the  minority.  And  where  the  determination  of  an 
election  is  arrived  at  by  drawing  lots  in  case  of  a  tie  vote,  this  is  no^ 
conclusive  upon  the  candidates  and  the  public.  The  effect  to  be 
given  a  certificate  granted  pursuant  to  such  procedure  is  the  same  as 
that  which  would  be  given  to  a  certificate  of  election  in  ordinary 
cases.  The  candidate  eliminated  by  the  drawing  of  lots  is  not  barred 
from  contesting,  though  he  agreed  to  the  settlement  of  the  tie  in  that 
way.*  Nor  is  he  estopped  from  urging  his  claim  to  the  office  by  the 
fact  that  he  requested  the  officers  of  election  not  to  determine  the 
result.  The  duties  of  the  election  officers  are  prescribed  by  a  public 
law,  and  all  the  interested  parties  have  equal  knowledge,  so  that  no 
estoppel  can  possibly  arise.  But  more  than  this,  the  public  has  an 
interest  in  having  the  election  officers  perform  the  duty  enjoined  upon 
them  by  law,  and  it  is  not  for  the  contestant  to  relieve  them  from  that 
duty ;  and  this  they  are  bound  to  know.* 

152.  Presumption  and  Burden  of  Proof  in  Contests  Generally. — 
In  contesting  an  election  either  by  quo  warranto  or  by  statutory  pro- 
ceedings, it  is  necessary  to  overcome  the  prima  facie  evidence  of  title 
arising  from  the  certificate  of  election  and  the  returns  of  the  can- 
vassers. This  must  be  done  by  the  introduction  of  such  evidence  as 
will  establish  the  fact  that  the  returns  are  fraudulent  or  incorrect. 
A  mere  irregularity  in  forwarding  the  returns  will  not  warrant  their 
rejection  when  free  from  fraud.  The  manner  of  forwarding  or  trans- 
mitting election  returns  is  purely  a  matter  of  statutory  regulation. 
These  statutes  are  merely  directory  unless  a  noncompliance  with  them 
is  expressly  declared  to  be  fatal.    Thus,  where  it  is  the  duty  of  the 

19.  Rollins  ▼.  Connor,  74  N.  H.  456,   N.  W.  537,  Ann.  Cas.  1915C  796. 

69  AU.  777, 124  A.  S.  R.  983, 13  Ann.       3.  Notes:  47  L.R.A.  557  et  seq.;  17 

CeS    334  Ann    CfiS    575 

20.  Note :  26  L.R.A. (N.S.)  213.  4. ' Jolmston  v.  State,  128  Ind.  16,  27 

1.  KendaU  v.  Camden,  47  N.  J.  L.    N.  E.  422,  25  A.  S.  E.  412, 12  L.R.A. 
64,  54  Am.  Rep.  117.  235. 

2.  Nelson  v.  Gass,  27  N.  D.  357, 146 
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election  officers  to  return  the  votes  sealed,  it  has  been  held  that  a 
return  of  them  unsealed,  in  the  absence  of  any  proof  or  suspicion  of 
fraud,  is  good.'  But  where  the  return  is  discredited,  so  that  it  is  no 
longer  evidence  of  the  right  of  the  party  claiming  under  it,  the  ques- 
tion as  to  who  received  the  majority  of  legal  votes  must  be  ascertained 
by  other  proof.  The  vote  of  the  district  to  which  the  returns  relates  is 
not  to  be  disregarded.  The  electors  may  not  be  disfranchised  because 
no  return  is  made  or  because  it  has  been  rendered  valueless  by  the 
fraud  or  mistakes  of  others.  It  is  not  necessary,  however,  in  order  to 
set  aside  the  returns,  that  intentional  fraud  on  the  part  of  the  election 
officers  be  shown.  They  may  be  impeached  for  error  regardless  of 
the  question  of  fraud  of  the  officers.*  After  it  has  been  shown  that 
such  fraud  or  error  existed  at  the  election  as  to  invalidate  the  returns, 
the  contestant  must  go  further  and  establish  his  right  to  the  office 
upon  his  own  title.'  As  a  general  rule,  the  ballots  received  and 
counted  by  duly  appointed  officers  are  presumed  to  be  legal.*  And 
this  carries  with  it  a  presumption  that  the  voters  were  legally  quali- 
fied; but  where  a  voter  has  been  proved  to  be  alien  born  and  therp 
is  prima  facie  evidence  that  he  has  not  become  a  citizen  by  naturali- 
zation or  otherwise,  the  burden  of  showing  that  he  was  a  citizen  is 
cast  upon  the  party  who  desires  to  retain  the  vote.*  If  ballots  have 
been  rejected  and  the  contestant  or  elector  is  interested  in  having  them 
excluded,  the  burden  of  proof  is  on  him  to  establish  that  they  were 
properly  rejected,  where  the  reason  given  for  their  rejection  is  insuffi- 
cient upon  its  face;  but  if  the  reason  given  is  apparently  sufficient 
the  contestant  may  properly  rest  and  leave  to  the  defendant  the 
burden  of  showing  that  they  were  improperly  rejected.*" 

153.  Ballot  as  Best  Evidence. — The  courts  are  inclined  in  election 
cases  to  look  through  formal  evidence  of  the  right  to  office  as  mani- 
fested by  the  certificate  to  the  right  itself,  and  to  set  aside  the  return 
when  necessary  to  promote  the  ends  of  justice.  Freedom  of  inquiry 
in  investigating  the  title  to  office  tends  to  secure  fairness  in  the  conduct 
of  elections  and  faithfulness  and  integrity  on  the  part  of  returning 
officers,  and  weakens  the  motive  for  fraud  or  violence  by  diminishing 
the  chances  that  they  may  prove  successful  in  efifecting  the  objects  for 
which  they  are  usually  employed.**  There  is  some  question,  however, 
aa  to  the  readiness  with  which  the  courts  should  open  the  ballot  boxes. 

5.  Newhouse  v.  Alexander,  27  Okla.  11  S.  W.  61,  10  A.  S.  R.  312;  Dover 
46,  110  Pac  1121,  Ann.  Cas.  1912B  v.  Teague,  106  N.  C.  576, 11  S.  E.  665, 
674,  30  L.R.A.(N.S.)  602.  19  A.  S.  B.  547  and  note. 

6.  People  V.  Thacher,  55  N.  Y.  525,       9.  Note:  100  Am.  Dec.  271. 

14  Am.  Rep.  312.  10.  Phelan  v.  Wabh,  62  Conn.  260, 

Note:  100  Am.  Dec  270.  25  Atl.  1,  17  L.R.A.  364. 

7.  Jones  v.  Glidewell,  53  Ark.  161,  11.  People  v.  Thacher,  55  N.  Y.  525, 
13  S.  W.  723,  7  L.R.A.  831.  14  Am.  Rep.  312. 

8.  Oumm  t.  Hubbard,  97  Mo.  311, 
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In  some  states  the  question  is  settled  by  statutes  which  expressly 
require  the  production,  opening,  and  inspection  of  the  ballots  on 
demand  in  any  contest.  But  in  the  absence  of  such  provision,  and 
where  the  contestant's  case  rests  on  the  charge  of  misconduct  on  the 
part  of  election  officers,  it  has  been  held  that  every  consideration 
of  public  policy  should  influence  the  court  to  be  cautious  in  the  open- 
ing of  ballot  boxes,  and  hence  that  it  will  not  on  mere  suspicion  and 
the  demand  of  a  contestant  or  elector,  and  without  any  extrinsic  evi- 
dence tending  to  impeach  the  regularity  or  integrity  of  the  official 
count  and  canvass,  order  a  recount  of  the  ballots,  but  will  require  a 
contestant  to  show  in  advance  some  evidence  of  fraud  or  misconduct 
of  such  officers,  reasonably  calculated  to  overcome  the  universal  prima 
facie  presumption  of  the  regularity  and  correctness  of  official  action. 
On  the  other  hand,  it  has  been  pointed  out  that  if  such  preliminary 
evidence  is  contemplated  by  the  law,  then  a  preliminary  issue  arises 
with  reference  to  every  box  containing  ballots  which  is  sought  to  be 
opened,  and  evidence  showing  misconduct  or  error  must  be  introduced, 
which  will  be  subject  to  rebuttal  and  the  trial  thereby  indefinitely 
extended,  and  that  whether  there  are  errors  in  the  returns  and  a 
failure  to  count  them  properly  are  questions  which  can  be  determined 
from  the  ballots  themselves  when  the  boxes  are  opened  and  the  ballots 
counted.^*  It  seems  reasonable,  nevertheless,  to  insist  either  upon 
evidence,  or  at  least  averments  in  the  petition  of  contest,  sufficient,  if 
true,  to  overcome  the  prima  facie  correctness  of  the  returns.  Recourse 
is  had  to  the  ballots  themselves  in  order  to  ascertain  how  the  electois 
actually  voted,  for  it  is  well  settled  that  in  an  election  contest  the  bal- 
lots themselves  constitute  the  highest  and  best  evidence  of  the  will  of 
the  electors,  provided  they  have  been  duly  preserved  and  protected 
from  unauthorized  intermeddling  or  tampering.**  As  against  ballots 
not  properly  kept  and  the  identity  of  which  is  not  shown,  the  c&dal 
canvass,  though  secondary,  is  the  better  evidence.**  The  returns  are 
made  immediately  on  canvassing  the  votes,  and  the  votes  are  canvassed 
at  the  close  of  the  polls,  in  public  and  presumably  in  the  presence  of 
the  friends  of  boUi  parties.  After  the  election  it  is  known  just 
how  many  votes  are  required  to  change  the  result.  The  ballots 
themselves  cannot  be  identified.     They  have  no  earmarks.     Every- 

12.  Quigley  v.  Phelps,  74  Wash.  73,  Ann.  Cas.  1912B  674  and  note,  30 
132  Pac.  738,  Ann.  Cas.  1915A  679  L.R.A.(N.S.)  602  and  note;  Hartmau 
«nd  note.  v.  Young,  17  Ore.  150,  20  Pac.  17,  11 

18.  Tebbe  v.  Smith,  108  Cal.  101,  41   A.  S.  R.  787,  2  L.R.A.  596;  Fenton  v. 
Pac.  454,  49  A.  S.  R.  68  and  note,  29    Scott,  17  Ore.  189,  20  Pac.  95,  11  A. 
L.R.A.  673;  Perkins  v.  Bertrand,  192   S.  R.  801. 
111.  58,  61  N.  E.  405,  85  A.  S.  R.  315       Note:  11  A.  S.  R.  798. 
and  note;  Ex  parte  Arnold,  128  Mo.       14.  Hartman  v.  Young,  17  Ore.  150, 
266,  49  A.  S.  R.  557,  33  L.R.A.  386,   20  Pac.  17,  11  A.  S.  R.  787,  2  L.R.A. 
30  S.  W.  768, 1036:  Newhouse  V.Alex-   596. 
ander,   27   Okla.  46,   110   Pac.   1121, 
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thing  depends  on  keeping  the  ballot  boxes  secure,  and  the  difficulty 
of  doing  this  for  several  months  in  the  face  of  temptation  and  oppor- 
tunity requires  that  the  utmost  scrutiny  and  care  ^ould  be  exercised 
in  receiving  the  evidence.  Every  consideration  of  public  policy,  aa 
well  as  the  ordinary  rules  of  evidence,  require  that  the  party  offering 
this  evidence  should  est9.blish  the  fact  that  the  ballots  are  genuine. 
It  is  not  sufficient  that  the  mere  probability  of  security  is  proved,  but 
the  fact  must  be  shown  with  a  reasonable  degree  of  certainty.  If  the 
boxes  have  been  rigorously  preserved,  the  ballots  are  the  best  and 
highest  evidence,  but  if  not,  they  are  not  only  the  weakest  but  the 
most  dangerous  evidence.*'  One  who  relies,  therefore,  upon  over- 
coming the  prima  facie  correctness  of  the  official  canvass  by  a  resort 
to  the  ballots  must  first  show  that  the  ballots  as  presented  to  the 
court  are  intact  and  genuine.  Where  a  mode  of  preservation  is 
enjoined  by  the  statute,  proof  must  be  made  of  a  substantial  com- 
pliance with  the  requirements  of  that  mode.  But  such  requirements 
are  construed  as  directory  merely,  the  object  looked  to  being  the 
preservation  inviolate  of  the  ballots.  If  this  is  established,  it  would 
be  manifestly  unjust  to  reject  them  merely  because  the  precise  mode 
of  reaching  it  had  not  been  followed.  So,  too,  when  a  substantial 
compliance  with  the  provisions  of  the  statute  has  been  shown,  the 
burden  of  proof  shifts'  to  the  contestee  of  establishing  that,  notwith- 
standing this  compliance,  the  ballots  have  in  fact  been  tampered  with, 
or  that  they  have  been  exposed  under  such  circumstances  that  a  viola- 
tion of  them  might  have  taken  place.  But  this  proof  is  not  made  by 
a  naked  showing  that  it  was  possible  for  one  to  have  molested  them.** 
x'i.nd,  further,  it  should  be  added  that  the  question  is  one  of  fact,  to 
be  determined  in  the  first  instance  by  the  jury  or  trial  judge;  and 
while  the  ballots  should  be  admitted  only  after  clear  and  satisfactory 
evidence  of  their  integrity,  yet  when  they  have  been  admitted  this 
court  will  not  disturb  the  ruling  unless  well  satisfied  that  the  evidence 
does  not  warrant  their  admission.*'  And  it  has  been  held  that  ballots 
may  be  admitted  in  evidence  without  any  preliminary  showing  that 
they  have  been  safely  kept  by  the  proper  custodian,  not  as  the  best 
evidence  but  for  what  they  are  worth.*' 

15.  Newhonse  V.  Alexander,  27  Okla.  L.R.A.(N.S.)  602  and  note;  Hartman 
46,  110  Pac.  1121,  Ann.  Cas.  1912B  v.  Young,  17  Ore.  150,  20  Pac.  17,  11 
674  and  note,  30  L.B.A.(N.S.)  602  and  A.  S.  R.  787  and  note,  2  L.R.A.  596; 
note.  Penton  v.  Scott,  17  Ore.  189,  20  Pac 

16.  Tebbe  v.  Smith,  108  Cal.  101,  41  95,  11  A.  S.  R.  801;  State  v.  Kempf, 
Pac.  454,  49  A.  S.  R.  68  and  note,  29  69  Wis.  470,  34  N.  W.  226,  2  A.  S.  B. 
L.R.A.  673;  Perkins  v.  Bertrand,  152  753. 

lU.  58,  61  N.  E.  405,  85  A.  S.  R.  315;  17.  Tebbe  v.  Smith,  108  Cal.  101,  41 
Winn  V.  Blackman,  229  111.  198,  82  N.  Pac.  454,  49  A.  S.  R.  68  and  note,  29 
E.  215, 120  A.  S.  R.  237;  Newhonse  v.   L.R.A.  673. 

Alexander,  27  Okla.  46, 110  Pac.  1121,       18.  Note:  Ann.  Cas.  1912B  683. 
Ann.   Cas.   1912B   674  and  note,  30 
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154.  When  Ballots  Are  Not  Best  Evidence. — As  indicated  in  the 
preceding  paragraph,  the  establishment  of  the  integrity  of  the  ballota 
is  generally  held  to  be  an  essential  preliminary  to  their  introduction 
as  the  best  evidence  in  the  case.  Unless  it  can  be  shown  that  they  are 
the  identical  ballots  cast,  they  should  be  rejected."  Ballots  shown 
to  have  been  tampered  with  after  the  election  have  been  declared  to 
be  of  no  value  as  evidence.**  At  least  they  are  not  the  best  evidence.* 
Frequently,  while  tampering  with  the  ballots  may  not  actually  be 
shown,  yet  as  a  result  of  the  failure  to  keep  them  as  required  by  statute 
they  are  exposed  .so  as  to  furnish  reasonable  opportunityfor  tampering, 
and  the  question  arises  whether  they  should  be  rejected  or  merely 
discredited  as  the  best  evidence  until  it  is  aflBrmatively  proved  that 
they  were  not  tampered  with,  or  whether  the  variance  from  the  statu- 
tory requirements  should  be  overlooked.  The  answer  to  this  question 
would  probably  depend  largely  on  the  circumstances  of  each  case. 
Where  the  departure  from  the  requirements  of  the  statute  has  been 
substantial  it  has  been  held  that  the  ballots,  must  be  entirely  rejected 
though  there  is  no  evidence  of  fraud,*  and  so  also  where  there  has 
been  such  negligence  in  respect  to  the  safe  keeping  of  the  ballots  as 
to  create  reasonable  doubts  as  to  their  integrity.*  At  least  they  cannot 
be  used  as  evidence  to  decide  the  result  of  the  election.*  It  seems 
from  some  of  the  decisions  that  the  proper  view  would  be  to  receive 
them  and  leave  to  the  jury  the  question  of  determining  on  all  the 
circumstances  whether  they  constitute  more  reliable  evidence  than  the 
certificate  of  the  official  canvassers.*  It  has  frequently  been  held 
that  a  mere  irregularity  making  it  possible  for  someone  to  have 
tampered  with  the  ballots  is  not  of  itself  sufficient  to  discredit  them.* 
In  view  of  the  rule  that  ballots  are  admissible  as  primary  evidence  only 
in  case  they  have  remained  in  the  custody  of  the  officer  charged  wiQi 
their  keeping,  it  has  been  held  that  they  may  not  be  iised  as  evidence 
in  proceedings  other  than  contests  of  the  etection  wherein  they  were 
cast.  Thus,  an  application  made  to  have  the  ballot  boxes  opened  in 
connection  with  such  a  proceeding  was  refused  on  the  ground  that  if 
opened  and  the  ballots  themselves  handled  and  examined  by  jurors, 
their  use  as  evidence  for  the  parties  to  a  contested  election  would 
be  destroyed  or  at  least  rendered  exceedingly  difficult.' 

19.  Hartman  v.  Young,  17  Ore.  150,   Pac.  95, 11  A.  S.  R.  801, 
20  Pae.  17, 11  A.  S.  R.  787,  2  L.RJl.       Note:  39  A.  S.  R.  828. 

596.  4.  Note:  30  L.R.A.(N.S.)  606. 

20.  State  v.  Horan,  85  Wis.  94,  55       5.  Hartman  v.  Young,  17  Ore.  150, 
N.  W.  157,  39  A.  S.  R.  826.  20  Pac.  17,  11  A.  S.  R.  787,  2  L.R.A. 

1.  Note:  30  LJl.A.(N.S.)  606.  596. 

2.  Tebbe  v.  Smith,  108  Cal.  101,  41  6.  Note:  30  L.R.A.(N.S.)  607. 
Pac.  454,  49  A.  S.  R.  68,  29  L.R_A..  7.  Ex  parte  Arnold,  128  Mo.  256,  30 
673.  S.  W.  768,  1036,  49  A.  S.  R.  567,  33 

3.  Fenton  v.  Scott,  17  Ore.  189,  20  L.R.A.  386. 
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155.  Notice  or  Complaint. — The  statutory  proceeding  to  contest  an 
election  is  ordinarily  begun  by  a  notice  of  contest  corresponding  to 
the  statement  filed  by  the  plaintiff  in  an  ordinary  case.  The  form 
which  this  notice  or  statement  should  take  and  the  fulness  and  par- 
ticularity of  its  averments  will,  of  course,  depend  largely  on  the  stat- 
utes and  practice  of  each  jurisdiction.  It  has  been  stated  that  the  same 
rule  should  be  applied  to  a  pleading  of  this  character  as  is  applied 
to  all  other  similar  pleadings.  So  it  should  state  in  a  legal  logical 
form  the  facts  constituting  the  ground  of  complaint.  In  some  states 
the  rule  is  to  require  certainty  to  a  common  intent,  while  in  others 
a  less  degree  of  strictness  is  required.  What  may'  be  considered  as 
the  best  exposition  of  the  law  is  that  the  rule  must  not  be  applied  so 
strictly  as  to  afford  protection  to  fraud  by  which  the  will  of  the  people 
might  be  set  at  naught,  nor  so  loosely  as  to  permit  the  acts  of  sworn 
officers  to  be  inquired  into  without  adequate  and  well  d^ned  cause. 
More  particularly,  it  may  be  stated  that  the  facts  or  combination  of 
facts  which  give  rise  to  the  right  of  contest  are  to  be  briefly  stated, 
which  necessarily  implies  that  they  shall  be  stated  sufficiently  to 
advise  the  defendant  of  the  "cause"  for  which  his  election  is  contested. 
Certainty  is  required,  but  not  technical,  precision  of  averment;  so 
when  the  words  used,  taken  in  tiieir  ordinary  sense,  fairly  serve  to 
inform  the  adverse  party  of  the  substance  of  the  facts  relied  on  to 
defeat  his  claim,  the  pleading  is  sufficient.*  Thus  a  complaint  which 
states  the  aggregate  number  of  illegal  votes  alleged  to  have  been 
cast  for  the  defendant,  the  grounds  on  which  the  charges  of  illegality 
are  based  as  to  each  class,  and  when  and  where  the  votes  were  polled, 
has  been  held  sufficient;  and  the  defendant  cannot  claim  as  of  right 
a  bill  of  particulars  giving  a  fuller  and  more  definite  specification  of 
what  the  contestant  expects  to  prove.  It  is  not  necessary  to  give  the 
contestee  the  name  of  every  alleged  illegal  voter  as  to  whom  he  pro- 
poses to  offer  proof.'  Nor,  it  has  been  held,  is  it  necessary  to  show 
the  names  of  persons  whose  ballots  have  been  improperly  counted, 
where  the  contest  concerns  a  county  office,  and  the  ground  of  action 
is  a  miscount  or  neglect  properly  to  count  the  ballots  by  the  judges  of 
election."  And  though  the  statement  does  not  show  that  the  con- 
testant possesses  the  qualifications  required  to  make  him  eligible  to  the 
office  contested,  still,  if  it  shows  him  to  be  an  elector,  and,  as  such, 
authorized  to  contest  the  election,  he  is  entitled  to  a  judgment  annul- 
ling the  election  of  the  respondent.  The  trial  court  may  permit  an 
amendment  showing  the  necessary  facts  as  to  eligibility.**    But  where 

8.  Whitney  v.  Blackbam,  17  Ore.       10,  Kreitz  v.  Behrensmeyer,  125  111. 
564,  21  Pac.  874, 11  A.  S.  E.  857.  141, 17  N.  E.  232,  8  A.  S.  R.  349. 

Note:  58  A.  S.  R.  244.  11.  Rutledge  v.  Crawford,  91  Cal. 

9.  Boyer  v.  Teague,  106  N.  C.  576,   526,  27  Pac.  779,  25  A.  S.  E.  212,  13 
11  S.  E.  665, 19  A.  S.  R.  547.  L.E.A,  761. 

Note:58  A.  S.  E.  244. 
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the  statute  {wovides  that  no  one  but  an  elector  can  contest  an  election, 
an  omission  from  the  record  of  averment  showing  that  the  con* 
testant  is  so  qualified  is  fatal.  An  averment  of  belief  by  a  defeated 
candidate  that  a  recount  of  votes  will  show  a  majority  for  him  is  not 
alone  sufficient  to  give  the  court  jurisdiction  of  the  proceedings.  He 
must  particularize  the  fact  from  which  he  draws  his  conclusion.** 
And  a  general  statement  in  an  election  contest  that  the  defendant 
tampered  with,  or  altered,  the  returns  after  they  were  received  by  him, 
though  not  denied,  is  too  vague  and  general  to  support  a  motion  for 
a  judgment  on  the  pleadings.  The  mere  statement  that  one  is 
guilty  of  a  fraud'  is  not  sufficient  to  call  for  denial.  Besides,  such  a 
statement  is  deficient  in  not  alleging  that  the  tampering  prejudiced 
the  contestant  or  changed  the  result  of  the  election.  Where  tiie  pro> 
ceeding  in  an  election  contest  is  governed  by  a  special  statute  which 
does  not  provide  for  amendmente  and  in  which  the  proceedings  are  not 
assimilated  to  some  practice  so  providing,  amendments  of  the  con- 
testant's pleadings  cannot  be  permitted  to  set  up  a  ground  of  contest 
not  stated  in  the  original  pleadings.*'  And  where  the  petition  is 
fatally  defective  as  filed  it  cannot  be  amended  after  the  time  allowed 
for  commencing  such  proceedings  has  elapsed.  Nor  can  the  reasons 
averred  for  the  contest  be  amended  so  radically  as  virtually  to  con- 
stitute the  initiation  of  the  contest.**  During  the  trial  of  the  case 
the  statement  of  contest  may  be  amended  by  correcting  the  names  of 
persons  and  adding  other  names  to  make  it  conform  to  the  proofs.*' 
And  where  the  contestant  specifies  certain  districts  in  which  he  Eilleges 
frauds  were  conomitted,  and  the  whole  election  records  and  register 
lists  of  the  county  are  put  in  evideifte  by  the  defendant  under  his 
defense  that  all  votes  cast  in  the  coimty  were  l^al,  the  court  may 
adjudge  the  illegality  of  votes,  on  the  request  of  the  contestant,  in  elec- 
tion districts  not  mentioned  in  the  petition.**  An  answer  may  consti- 
tute a  waiver  of  defects  in  the  petition.  Thus,  though  the  petition  is 
demurrable  because  it  does  not  specifically  show  the  identity  of  certain 
ballots  sufficiently  to  warrant  a  decree  for  their  examination,  yet,  it 
is  held,  if  a  party  answers,  makes  an  issue  of  fact,  and  gives  evidence 
on  the  genenil  and  indefinite  as  well  93  the  specific  allegations  of  the 
bill,  he  waives  the  objection.*'  So  an  omission  to  state  in  a  petition 
filed  in  a  contest  of  election  to  the  office  of  state's  attorney,  that  the 
plaintiff  was  learned  in  the  law,  which  is  a  constitutional  qu^fication 
fw  the  office,  will,  it  is  held,  be  cured  by  an  aU^ation  in  the  answer 

IS.  OiII«spie  ▼.  Dion,  18  Mont.  183,  15.  Heyfron   t.  Mahoney,  9   Mont. 

44  Pa«5.  954,  33  LJl^  703.  4P7.  24  Pac  93,  18  A.  S.  R.  757. 

13.  Kindel  v.  Le  Bert,  23  Colo.  385,  16.  Cusiek's  Election,  136  Pa.  St. 
48  Pae.  641,  58  A.  S.  R.  234.  45J).  20  AtL  574, 10  Lil.A.  228. 

14.  GiUespie  t.  Dion,  18  Mont  183,  17.  EraU  t.  Behrensmeyer,  125  HL 
44  Pac  954,  33  L.R  A.  703.  141, 17  N.  E.  232, 8  A.  S.  R.  349. 

Se«  infra,  par.  157. 
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that  the  plaintiff  was,  at  the  time  of  the  election,  the  legally  qualified 
and  acting  state's  attorney.^* 

156.  Answer. — It  has  been  held  that  less  particularity  is  required 
in  the  answer  of  the  defendant  than  in  the  petition.  But  an  answer 
was  held  subject  to  exception  where  it  alleged  in  general  terms, 
without  more  specific  mention,  that  ten  illegal  votes  were  cast  for  the 
contestant.  The  right  to  object  to  evidence  relating  to  such  votes  was 
held  waived,  however,  where  no  objection  was  raised  to  the  indefinite 
allegations.  A  contestee  who  holds  a  certificate  to  the  office,  regularly 
issued  to  him  by  the  canvassing  board,  and  who  asks  no  affirmative 
relief,  his  answer  going  only  to  defeat  the  allegations  made  by  the 
contestor,  is  not  required  to  plead  that  he  is  an  elector.** 

157.  Time  for  Beginning  Contest  and  Amending  Proceedings. — The 
policy  of  the  law  seems  to  be  to  compel  prompt  action  in  hearing 
and  disposing  of  contested  elections,  and  statutory  provisions  requir- 
ing notice  of  contest  to  be  given  within  a  certain  time  from  the  date 
of  the  official  count,  or  from  the  declaration  of  the  result,  or  the 
issuing  of  the  certificate  of  election  or  the  like,  are  generally  con- 
sidered peremptory  so  the  time  cannot  be  enlarged.  There  is  the 
strongest  reason  for  enforcing  this  rule  most  rigidly,  because  prompt- 
ness in  commencing  and  prosecuting  the  proceeding  is  of  the  utmost 
importance,  to  the  end  that  a  decision  may  be  reached  before  the 
term  has  wholly  or  in  great  part  expired.  The  courts  should  require 
the  parties  to  speed  the  cause,  so  iJiat  the  official  term  which  is  in 
dispute  may  nbt  expire,  either  in  whole  or  in  large  part,  before  the 
final  decision  is  reached.**  Where  the  statutes  provide  a  limit  for 
adjournment  or  continuation  of  the  trial,  the  period  dates  from  the 
time  when  the  contest  board,  if  such  is  provided,  first  convenes  and 
organizes  to  enter  upon  the  investigation,  though  the  trial  does  not 
begin  at  that  time.  And  an  adjournment  of  an  election  contest  at  the 
request  of  the  contestor,  to  a  day  beyond  the  time  limited  by  statute 
for  the  investigation,  absolutely  discontinues  the  proceeding,  and  even 
the  consent  of  the  parties  cannot  keep  it  alive  longer.*  It  has  been 
held  that  where  the  parties  have  the  same  number  of  votes,  the  time 
for  filing  notice  of  contest  begins  to  run  from  the  determination  in 
favor  of  the  contestee.*  As  to  the  computation  of  time,  the  usual 
rules  apply.'  Thus,  under  a  statute  authorizing  the  filing  of  the 
statement  of  contest  in  the  clerk's  office  within  a  specified  number  of 
days,  it  has  been  held  that  the  statement  need  not  be  filed  within  the 

18.  McMahon  ▼.  Polk,  10  S.  D.  298,   U  A.  S.  R.  857. 

73  N.  W.  77,  47  L.RA.  830.  Note:  12  L.R.A.  706. 

19.  Cory  v.  Spenoar,  67  Kan.  648, 73  1.  English  v.  Dickey,  128  Ind.  174, 
Pac.  920,  63  L.R.A.  275.  27  N.  E.  495, 13  L.R.A.  40. 

20.  English  v.  Dickey,  128  Ind.  174,  2.  Bowler  v.  Eisenhood,  1  S.  D.  577, 
27  N.  E.  495,  13  L.R.A.  40;  Whitney  48  N.  W.  136,  12  LJIA.  705. 

T.  Blackbnrn,  17  Ore.  564,  21  Fae.  874,       3.  See  Tiict 
E.  C.  L.  Vol  IX.— 74.  1169 
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hours  appointed  by  law  for  keeping  the  ofBce  open,  but  may  be  filed 
after  the  expiration  of  those  hours,  at  any  time  up  to  midnight  of  the 
last  day.*  When  the  statutory  period  for  filing  the  initial  pleading 
of  an  election  contest  has  fully  elapsed  it  is  held  that  the  time  cannot 
be  extended  merely  on  the  ground  that  the  last  day  happens  to  fall 
on  Sunday.'  In  securing  a  prompt  settlement  of  an  election  contest 
there  is  a  strong  reason  for  requiring  amendments  to  the  pleadings 
to  be  made  instanter.*  Amendments  so  radical  as  virtually  to  initiate 
a  contest  of  election  cannot  be  made  to  a  statement  which  really  speci- 
fied no  ground  at  all,  or  failed  to  aver  the  contestant's  qualifications, 
after  the  expiration  of  the  time  allowed  by  statute  for  the  commence- 
ment of  the  proceedings.'  But  it  has  been  held  that  grounds  of 
contest  as  averred  in  the  statement  originally  filed  may  be  amended 
after  the  expiration  of  the  period  allowed  for  the  institution  of  the 
proceedings.' 

158.  Service  of  Writ;  Trial;  Appeal. — The  manner  of  the  service 
of  the  writ  directing  the  clerk  of  court  to  recount  the  ballots  in  an 
election  contest,  and  of  notice  to  the  contestee  when  the  recount  is  to 
be  made,  though  irregular,  is  valid  if  the  clerk  obeys  the  writ  and 
the  contestee  is  present  at  the  recount.'  On  the  trial  the  court  cannot, 
as  matter  of  law,  direct  a  finding  as  to  any  of  the  disputed  ballots. 
That  question  should  be  left  to  the  jury,  under  proper  instructions.** 
A  subpoena  issued  to  certain  alleged  illegal  voters,  with  the  return 
thereon  showing  that  the  persons  named  therein  could  not  be  found, 
is  admissible  in  evidence,  as  tending  to  show  a  proper  effort  on  the 
part  of  the  party  at  whose  instance  it  was  issued  to  produce  to  the 
court  the  best  evidence.**  On  the  principle  of  waiver,  if  a  transcript 
perfecting  an  appeal  to  the  intermediate  court  is  not  duly  authen- 
ticated, but  no  objection  thereto  is  made  by  the  appellee,  and  the 
parties  treat  it  as  sufficient  and  try  the  case  on  its  merits,  the  jurisdic- 
tion of  such  court  cannot  be  questioned  for  the  first  time  on  appeal 
to  the  supreme  court.**  The  action  of  the  trial  court  in  counting  bal- 
lots alleged  to  contain  distinguishing  marks  cannot  be  disturbed  on 
appeal  if  such  ballots  are  not  certified  to  the  appellate  court  for 
inspection.*'  It  may  be  stated  as  a  general  principle  that  the  appellate 
court  will  not  determine  disputed  or  doubtful  questions  of  fact  in 

4.  Zimmerman  v.   Cowan,  107   HI.       9.  Lankford   ▼.   Oebhart,   130   Mo. 
631,  47  Am.  Rep.  476.  621,  32  S.  W.  1127, 51  A.  S.  R.  585. 

5.  VaUes  v.  Brown,  16  Colo.  462,  27       10.  Brown  v.  McCoUum,  76  la.  479, 
Pac.  945,  14  L.R.A.  120.  41  N.  W.  197, 14  A.  S.  R.  228. 

6.  English  v.  Dickey,  128  Ind.  174,       11.  Heyfron  v.  Mahoney,  9  Mont. 
27  N.  E.  495, 13  L.R.A.  40.  497,  24  Pac.  93, 18  A.  S.  R.  757. 

7.  Gillespie  v.  Dion,  18  Mont.  183,       12.  Whitcomb  v.  Chase,  83  Neb.  360, 
44  Pac.  954,  33  L.R.A.  703.  119  N.  W.  673,  17  Ann.  Cas.  1088. 

8.  Brown  v.  MeCoUum,  76  la.  479,       13.  Perkins  v.  Bertrand,  192  III.  58, 
41  N.  W.  197, 14  A.  S.  R.  228.  61  N.  E.  405,  85  A.  S.  R.  316. 
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contested  election  cases.    So  if  the  judgment  of  the  lower  court  is  in 
accord  with  correct  principles  of  law  it  will  be  affirmed.** 

159.  Kecessity  of  a  Quorum  of  Judges;  Disqualification  for  Inter- 
est.— Any  leas  number  of  judges  than  the  quorum  required  by  law 
have  no  jurisdiction,  and  a  judgment  entered  by  them  is  absolutely 
null  and  void.*'  It  sometimes  occurs  that  certain  of  the  judges 
required  to  constitute  a  full  bench  authorized  to  render  a  valid  judg- 
ment are  interested  in  the  case  before  them.  It  is  an  elementary  rule 
that  no  man  may  sit  in  judgment  upon  his  own  cause,  but  it  is  almost 
universally  held  that  this  rule  is  one  which  must  yield  to  necessity; 
and  so  where  disqualification  if  permitted  to  prevail  destroys  the  only 
tribunal  in  which  relief  may  be  sought  and  thus  eflFectually  bars  the 
door  of  justice,  the  disqualified  judge  or  judges  are  bound  to  hear  and 
decide  the  cause.  So  the  supreme  court  will  not  refuse  to  pass  on  an 
application  to  restrain  the  certifying  of  nominees  for  the  office  of 
judge  of  that  court  at  a  coming  election  because  the  term  of  a 
majority  of  the  members  may  be  affected  by  the  result  of  the  decision, 
where  that  is  the  only  court  which  has  authority  to  pass  upon  the 
question,  and  there  is  no  provision  for  substituting  others  for  the 
interested  judges.**  But  where  the  judge  protested  against  is  a  judge 
of  an  inferior  court,  and  there  is  provision  for  the  substitution  of 
judges  or  for  a  chsinge  of  venue,  the  authorities  are  unanimous  in 
holding  that  a  judge  who  may  be  affected  by  the  result  of  the  decision 
is  disqualified  from  sitting  in  the  cause.*'  The  mere  fact,  however, 
that  the  judge  may  have  well  known  views  in  reference  to  a  question 
submitted  to  the  voters  at  the  election  out  of  which  a  contest  has 
arisen,  does  not  prevent  his  hearing  and  deciding  the  contest.  So 
in  a  local  option  election  contest  instituted  by  persons  favoring  the 
sale  of  liquor,  an  affidavit  filed  by  the  contestants  which  states  that 
the  trial  judge  is  biased  against  the  liquor  traffic,  but  which  admits 
that  the  official  integrity  of  the  judge  is  unquestioned  and  expressly 
states  that  the  judge  is  not  personally  hostile  to  or  biased  against  the 
contestants,  is  not  sufficient  to  disqualify  the  judge  from  hearing  the 
contest.** 

160.  Effect  of  Death  or  Resignation. — ^Where  the  contestant  dies 
pending  statutory  proceedings  brought  to  determine  the  title  to  an 
office  based  upon  an  election,  it  has  been  held  that,  in  the  absence  of 
a  statute  providing  for  the  survival  of  the  action,  the  general  test 
applicable  in  determining  whether  an  administrator  or  executor  is 

14.  Gumm  v.  Hubbard,  97  Mo.  311,       17,  Note:  42  L.RJL.(N.S.)   788  et 
11  S.  W.  61, 10  A.  S.  R.  312.  seq. 

15.  Fitzhugh  V.  Custer,  4  Tex.  391,       18.  Erwin  v.  Benton,  120  Ky.  536, 
51  Am.  Dec.  728.  87  S.  W.  291,  9  Ann.  Cas.  264. 

16.  State  V.  PoUey,  34  S.  D.  565, 138 
N.  W.  300,  42  L.R.A.(N.S.)  788  and 
note. 
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entitled  to  prosecute  salt  should  be  applied,  namely,  whether  he 
could  have  commenced  a  like  suit  if  it  had  not  been  begun  by  the 
decedent,  and  as  there  is  no  warrant  for  his  commencing  such  a 
contest  there  is  no  warrant  for  his  continuing  one  that  has  been  begun. 
The  nature  of  the  office  contested  generally  makes  the  action  purely 
personal.  In  other  words,  the  duties  must  be  personally  performed  and 
are  nondelegable.  No  one  has  any  interest  in  the  office  except  the  con- 
tending parties,  and  salary  is  not  in  a  legal  sense  involved  in  the  case. 
Salary  might  follow  as  a  result  of  the  case,  and  purely  as  an  incident 
to  the  office,  but  not  by  force  of  the  judgment  itself  to  be  rendered. 
Moreover,  ordinarily  the  form  of  judgment  directed  to  be  entered  in 
statutory  contest  proceedings  comprehends  a  direction  to  the  contestee, 
if  the  suit  go  against  him,  to  surrender  his  office,  together  with  the 
incidents  pertaining  thereto,  to  the  successful  party.  And  as  the  death 
of  the  contestant  forbids  such  an  order,  and  there  being  no  statutory 
provision  for  a  different  form  of  judgment,  the  case  necessarily  abates. 
The  same  difficulty  would  not,  it  seems,  arise  in*  quo  warranto  pro- 
ceedings, wherein  ihe  title  of  the  holder  of  the  office  is  the  question  in 
issue  and  the  state  as  well  as  the  relator  is  an  interested  party,  nor  in 
a  case  where  proceedings  are  instituted  by  one  who  was  not  a  defeated ' 
candidate  under  a  statute  permitting  voters  to  institute  proceedings 
to  controvert  the  election,  for  the  cotlrt  would  have  power  to  sub- 
stitute another  petitioner  aa  representative  of  the  qualified  voters.^* 
And  where  the  contest  is  over  the  offices  of  governor  and  lieutenant 
governor,  the  death  of  the  contestant  for  the  former  office  does  not 
abate  the  action.  The  contestant  for  lieutenant  governor  may  con- 
tinue it  for  his  own  benefit  in  order  to  secure  the  governorship.**  In 
view  of  the  personal  character  of  a  statutory  proceeding  contesting  an 
election  it  would  seem  that  if  the  person  declared  elected  to  an  office 
resigns  or  refuses  to  accept  the  office  and  some  other  person  is  ap- 
pointed or  elected  before  a  contest  is  instituted,  this  constitutes  a  valid 
defense  to  proceedings  brought  against  him,  and  that  he  cannot  be 
made  a  defendant  and  compelled  to  Utigate  an  office  he  no  longer 
claims  or  holds.  But  it  seems  also  that  after  the  proceedings  are 
brought  he  cannot,  by  resigning,  avoid  a  judgment  of  ouster.  Nor  is 
the  failure  of  a  contestee  to  qualify  a  defense  to  the  action  for  the 
office,  as  the  statutes  ordinarily  provide  for  the  contest  of  the  right 
of  any  person  declared  elected  to  an  office.* 

•  161.  Effect  of  Irregularities   in   Nomination. — The   general   rule 
determining  the  effect  of  irregularities  in  the  conduct  of  elections 

19.  Gantt  v.  Brown,  244  Mo.  271,       Note:  Ann.  Cas.  1913D  1292. 

149  S.  W.  644,  Ann.  Cas.  1913D  1283       1.  Holt  v.  WiUett,  252  111.  233,  96 
and  note.  N.  E.  848,  Ann.  Cas.  1912D  264  and 

20.  Taylor  v.  Beckham,  108  Ky.  278,   note. 
56  S.  W.  177,  94  A.  S.  B.  357,  49 
L.R.A.  258. 
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on  the  result  thereof  is  applicable  when  an  attempt  is  made  to  contest 
an  election  by  reason  of  some  irregularity  in  the  nomination  of  the 
candidates.  It  is  the  duty  of  the  courts  to  uphold  the  law  by  sus- 
taining elections  thereunder  that  have  resulted  in  a  full  and  fair 
expression  of  the  public  will,  and  from  the  current  of  authority  the 
following  may  be  stated  as  the  approved  rule:  All  provisions  of  the 
election  law  are  mandatory  if  enforcement  is  sought  before  election  in 
a  direct  proceeding  for  that  purpose ;  but  after  election,  all  should  be 
held  directory  only,  in  support  of  the  result,  unless  of  a  character  to 
effect  an  obstruction  to  the  free  and  intelligent  casting  of  the  vote, 
or  to  the  ascertainment  of  the  result,  or  unless  the  provisions  affect 
an  essential  element  of  the  election,  or  unless  it  is  expressly  declared 
by  the  statute  that  the  particular  act  is  essential  to  the  validity  of  an 
election,  or  that  its  omission  shall  render  it  void.*  Voters  finding  a 
ticket  or  the  names  of  candidates  on  the  official  ballot  are  not  required 
to  determine  whether  they  are  entitled  to  a  place  thereon,  but  may 
safely  rely  on  the  action  of  the  officers  of  the  law,  and  on  the  pre- 
sumption that  they  have  performed  their  duty.*  And  so  an  election 
in  which  the  voters  have  fully,  fairly,  and  honestly  expressed  their 
will  is  not  invalid  because  the  certificate  of  nomination  of  the  succ^s- 
ful  candidate  is  defective  through  the  omission  of  some  detail.*  Nor 
is  the  title  of  the  successful  candidate  affected  by  a  subsequent  decision 
holding  the  law  under  which  the  nominations  were  made  invalid.' 
Indeed,  an  election  is  not  necessarily  void  though  ballots  are  used  con- 
taining the  name  of  a  person  who  has  not  been  certified  as  nominee.* 
Some  decisions  have  gone  so  far  as  to  hold  that  in  the  absence  of  a 
statutory  provision  to  the  contrary  an  election  is  not  invalidated  by 
the  fact  that  the  nomination  of  the  successful  candidate  was  fraudulent 
and  not  made  in  the  manner  prescribed  by  statute,  unless  the  non- 
compliance with  the  law  had  the  effect  of  preventing  a  fair  vote.' 
So  it  is  held  that  the  fact  that  the  signatures  to  a  nomination  petition 
which  was  required  to  be  signed  by  a  certain  number  of  qualified 
electors  were  forged  will  not  invalidate  the  election ;  *  nor  will  a 
fraudulent  conspiracy  between  a  county  clerk  and  another  by  which 
the  former  filed  a  certificate  of  nomination  falsely  stating  that  the 

2.  Hogins  V.  Bullock,  92  Ark.  67,   Price  v.  Lush,  10  Mont.  61,  24  Pac. 
121  S.  W.  1064, 19  Ann.  Cas.  822;  Ter-   749,  9  L.R.A.  467. 

ritory  v.  Kanealii,  17  Hawaii  243,  7  5.  People    v.    Strassheim,    240    HI. 

Ann.  Cas.  837;  State  v.  BunneU,  131  279,  88  N.  E.  821,  22  L.R.A.(N.S.) 

Wis.  198, 110  N.  W.  177,  U  Ann.  Cas.  1135. 

560.  6.  Hogins  v.  Bullock,  92  Ark.  67, 

3.  State  V.  Bunnell,  131  Wis.  198,  121  S.  W.  1064,  19  Ann.  Cas.  822. 
110  N.  W.  177, 11  Ann.  Cas.  560.  7.  Territory  v.  Kanealii,  17  Hawaii 

4.  Territory  v.  Kanealii,  17  Hawaii  243,  7  Ann.  Cas.  837  and  note. 

243,  7  Ann.  Cas.   837;   Stackpole  v.       8.  Territory  v.  Kanealii,  17  Hawaii 
Hallahan,  16  Mont.  40,  40  Pac.  80,  28   243,  7  Ann.  Cas.  837. 
L.R.A.    502,    overruling,    pro    tanto, 
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latter  was  the  candidate  of  a  certain  party  for  an  office,  and  had  his 
name  put  on  the  ballot  under  the  emblem  of  such  party.  In  consider- 
ing such  a  case  in  a  contest  it  was  held  that  the  fact  that  the  county 
clerk,  in  filing  the  certificate  of  nomination  of  the  conteetee,  was  actu- 
ated by  fraudulent  motives,  was  held  not  to  take  the  case  out  of  the 
rule  nor  to  excuse  the  contestor  from  making  his  objection  seasonably, 
and  taking  the  necessary  steps  to  prevent  the  contestee's  name 
from  appearing  on  the  ballot  under  the  name  and  emblem  to  which 
he  was  not  entitled.*  Where  there  is  a  neglect  on  the  part  of  one  to 
avail  himself  of  a  right  given  him  by  statute,  he  cannot,  when  the 
result  of  the  election  is  announced  and  he  finds  himself  defeated  at 
the  polls,  ask  the  court  to  nullify  the  expressed  will  of  the  voters  on  the 
ground  of  the  error  or  wrong  of  the  county  clerk,  which  he  could  by 
reasonable  diligence  have  had  corrected.  If  no  ante  election  objection 
to  a  nomination  is  made,  the  provisions  of  the  statute  are  to  be  treated 
as  directory.** 

162.  Estoppel  of  Electors  or  Candidates  to  Contest  Election. — ^What 
will  constitute  an  estoppel  of  electors  or  candidates  to  ccmtest  an  elec- 
tion has  occasionally  been  asked.  If,  for  example,  an  elector  volun- 
tarily participates  in  an  election  which  is  conducted  in  violation  of 
a  constitutional  or  statutory  requirement,  should  he  be  considered  as 
having  waived  the  right  or  become  estopped  to  contest  the  election? 
In  considering  the  effect  of  the  elector's  action  the  general  rules  as  to 
waiver  are  in  part  applicable,  luder  which  it  is  established  that  the 
intentional  relinquishment  of  a  known  right  or  such  conduct  as  war- 
rants an  inference  of  the  relinquishment  of  such  a  right  constitutes 
a  waiver,  but  that  the  person  against  whom  the  waiver  is  claimed  must 
have  full  knowledge  of  his  rights  and  of  facts  which  will  enable  him 
to  take  effectual  action  for  th^  infringement  of  such  right.  This 
doctrine  seems  generally  to  be  applied  to  all  rights  to  which  the  party 
is  legally  entitled.  A  limitation,  however,  is  usually  recognized,  and 
where  the  waiver  would  be  against  public  policy  it  is  not  allowed  to 
be  operative.  Ordinarily  this  latter  principle  would  apply  to  a  claim 
of  estoppel  of  electors  from  contesting  an  election ;  for  example,  if  the 
rules  requiring  secrecy  in  voting  have  been  generally  violated  in  the 
conduct  of  an  election,  the  elector,  though  he  voted  without  protest  or 
may  himself  have  violated  the  rule,  should  not  be  estopped  from 
subeequently  complaining,  for  while  secrecy  is  enjoined  for  his  pro- 
tection it  is  likewise  enjoined  for  the  protection  of  the  public  welfare, 
and  to  hold  him  estopped  would  result  in  a  serious  invasion  of  the 
integrity  of  the  franchise  system.**    The  same  reasoning  has  been 

9.  Note :  7  Ann.  Gas.  840.  43  N.  E.  382,  52  A.  S.  E.  306;  State  ▼. 

10.  State  V.  Bunnell,  131  Wis.  198,    State  Board  of  Canvassers,  78  S.  C. 
UO  N.  W.  177, 11  Ann.  Cas.  560.  461,  59  S.  E.  145,  13  Ann.  Gas.  1133, 

11.  McPhail  V.  People,  160  HI.  77,  14  L.R.A.(N.S.)  850. 
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applied  and  the  same  conclusion  reached  in  a  case  where  the  election 
was  based  on  a  petition  irregularly  prepared,  and  in  cases  wherein  any 
mandatory  provision  of  a  statute  has  been  violated,  notwithstanding 
the  participation  of  the  elector  in  the  election  or  even  his  consent  to 
the  violation.**  So,  officers  of  election,  as  for  instance  the  members 
of  a  canvassing  board,  are  not  estopped  from  denying  that  they  had 
authority  to  proceed  with  the  canvass  by  the  fact  that  they  assumed 
to  act.  A  candidate  may,  however,  estop  himself  from  contesting 
an  election  for  irregularity,  where  he  has  consented  to  or  in  fact  been 
responsible  for  it.**  If  a  statutory  remedy  is  provided  him  which  he 
may  use  prior  to  election,  and  thereby  obviate  an  irregularity,  and  he 
fails  to  maJce  timely  use  of  it,  he  cannot  afterwards  complain.**  And 
also  where  an  elector  fails  to  make  use  of  a  remedy  expressly  pro- 
vided by  statute  when  he  could  have  done  so,  he  cannot  afterward 
come  in  and  contest  the  election  for  such  irregularity,  even  if  it  has 
resulted  in  his  own  disfranchisement  and  that  of  others  equally  negli- 
gent with  himself.*'  But  it  will  not  be  construed  as  an  admission 
precluding  a  contestee  from  showing  that  ballots  recounted  were  not 
genuine  or  were  changed  during  the  recount,  that  before  the  recount 
the  contestant  stated  to  the  contestee  that  if  any  question  as  to  the 
identity  of  ballots  cast  with  those  to  be  recounted  were  made,  the  con- 
testant wanted  a  judge  or  clerk  of  the  district  present,  and,  the  contes- 
tee making  no  question  as  to  said  identity,  the  recount  proceeded  with- 
out such  judge  or  clerk  being  present.**  Nor  will  a  candidate  be 
estopped  from  obtaining  a  writ  of  mandamus  to  compel  election  offi- 
cers to  decide  a  tie  vote  by  lot  according  to  law,  by  the  fact  that  he 
requested  them  not  to  do  so,  since  all  the  parties  have  equal  knowledge 
of  the  law,  and  the  duty  is  to  the  public  and  not  simply  to  the 
candidate.*' 

XII.  Offenses  against  Election  Laws 

163.  In  General. — ^Experience  has  shown  that  in  o^der  to  preserve 
the  integrity  of  elections  it  is  necessary  to  provide  penalties  for  offenses 
against  the  ballot,  and  that  no  election  law  can  be  made  effective  with- 
out provisions  defining  and  punishing  offenses  committed  at  the  polls. 
And  so  whenever  a  general  law  on  the  subject  is  passed,  such  law 

12.  Note:  13  Ann.  Cas.  1136.  743;  Bowers  v.  Smith,  111  Mo.  45,  20 

13.  Note:  13  Ann.  Cas.  1136.  S.  W.  101,  33  A.  S.  R.  491,  16  L.R.A. 
Quaere,    whether   a   candidate    who   754. 

agrees  to  change  of  polling  place  is  16.  Martin  v.  McGarr,  27  Okla.  653, 

estopped    from    contesting    the    elec-  117  Pac.  323,  38  L.R.A. (N.S.)  1007. 

tion  because  of  such  change.     Whit-  16.  Kreitz  v.  Behrensmeyer,  125  Dl. 

comb  V.  Chase,  83  Neb.  360,  119  N.  141, 17  N.  E.  232,  8  A.  S.  R.  349. 

W.  673,  17  Ann.  Cas.  1088.  17.  Johnston  v.  State,  128  Ind.  16, 

14.  Allen  v.  Glynn,  17  Colo.  338,  29  27  N.  E.  422,  25  A.  S.  R.  412,  12 
Pac.  670,  31  A.  S.  R.  304,  15  L.R.A.  L.R.A.  235. 
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must  be  presumed  to  contain  the  means  to  make  it  effective."  It 
has  been  contended  that  offenses  against  the  election  laws  are  purely 
and  exclusively  of  statutory  origin,  and  are  unknown  to  the  common 
law.  This  conclusion  has,  however,  been  expressly  denied,  it  being 
held  broadly  that  all  such  crimes  as  especially  affect  public  society  are 
indictable  at  common  law.  The  test,  it  is  said,  is  not  whether  prec- 
edents can  be  found  in  the  books,  but  whether  the  offenses  affect  the 
public  policy  or  economy.  Hence  it  has  been  held  that  acts  tending 
to  defeat  the  objects  of  the  election  laws,  such  as  forcibly  or  unlawfully 
preventing  an  election  being  held,  bribing  or  corruptly  influencing 
an  elector,  casting  more  than  one  vote  and  the  like,  are  punishable  as 
crimes  at  common  law.*'  Under  a  well-established  rule  of  construc- 
tion, if  a  statute  prescribes  certain  acts  as  penal  offenses  it  is  not  to  be 
extended  to  persons  not  within  its  descriptive  terms.  Nevertheless 
penal  provisions  are  to  be  fairly  construed  according  to  the  e.xpressed 
legislative  intent,  and  mere  verbal  nicety  or  forced  construction  is 
not  to  be  resorted  to  in  order  to  exonerate  persons  plainly  within  the 
terms  of  the  statute.  And  so  where  an  officer  of  election  disclosed 
how  an  elector  voted  by  opening  the  ballot  after  it  had  been  handed 
to  him,  the  duly  of  the  officer  under  the  circumstances  should  first 
be  ascertained  from  the  provisions  of  the  statute  and  then  the  penalty 
prescribed  for  violation  of  that  duty  should  be  ascertained  and  applied. 
Accordingly,  although  no  express  prohibition  against  the  opening  of 
a  ballot  be  contained  in  the  statute,  an  officer  is  held  properly  indicted 
where  the  statute  requires  him  to  put  the  ballot  in  the  box  immedi- 
ately, and  further  requires  of  him  an  oath  that  he  would  not  disclose 
how  an  elector  voted.*'  It  has  been  held  that  the  state  has  power 
to  punish  for  illegal  and  fraudulent  voting  for  presidential  electors; 
and  this' power  is  not  impaired  or  restricted  by  federal  statutes  made 
for  the  security  and  protection  of  elections  held  for  representatives 
or  delegates  in  Congress.*  Moreover,  provisions  of  the  federal  stat- 
utes for  the  punishment  of  individuals  who,  by  means  of  bribery, 
prevent  persons  to  whom  the  right  of  suffrage  is  guaranteed  by  the 
fifteenth  amendment  of  the  federal  constitution  from  exercidng  that 
right,  cannot  be  sustained  as  an  exercise  of  the  power  grianted  to 
Congress  by  such  amendment,  to  prevent  the  denial  of  such  right  by 
state  action.  The  operation  of  statutes  manifestly  enacted  to  punish 
the  bribery  at  all  elections,  state  and  federal,  of  persons  guaranteed 
the  right  to  vote  by  the  fifteenth  amendment,  cannot  be  limited  by 

18.  State  v.  Peyton,  234  Mo.  517,  95  N.  E.  742,  Ann.  Cas.  1912C  513  and 
137  S.  W.  979,  Ann.  Cas.  1912D  154.  note. 

19.  State  V.  Jackson,  73  Me.  91,  40  See  Criminal  Law,  vol.  8,  p.  59  et 
Am.  Rep.  342;  Cora.  v.  McHale,  97  seq.  as  to  the  mles  of  construction  of 
Pa.  St.  397,  39  Am.  Rep.  808  and  note,  penal  statutes  generally. 

Note:  97  Am.  Dec.  716  et  seq.  1.  In  re  Green,  134  U.  S.  377,  10  S. 

20.  State  v.  Vanse,  84  Ohio  St.  207,    Ct.  586,  33  U.  S.  (L.  ed.)  951. 
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judicial  construction,  for  the  purpose  of  sustaining  its  constitution- 
ality, to  the  bribery  of  voters  at  elections  for  federal  officers.*  An 
indictment  under- the  federal  statutes  (U.  S.  Rev.  Stat.  §  5511),  for 
knowingly  personating  and  voting  under  the  name  of  another,  should 
clearly  show  that  the  accused  actually  voted  for  a  representative  in 
Congress.*  A  prosecution  for  the  crime  of  unlawfully,  fraudulently, 
and  feloniously  voting  at  an  election  for  a  representative  in  Congress, 
and  for  unlawfully,  fraudulently,  and  feloniously  registering  one's 
name  as  an  elector  qualified  to  vote  at  such  election,  wMch  is  punish- 
able by  imprisonment  in  the  penitentiary  "for  a  period  longer  than 
one  year,"  must  be  by  indictment,  and  not  by  information,  the  crime 
being  "infamous"  within  the  fifth  amendment.* 

164.  Invalidity  of  Contracts  Offending  against  Rules  of  Election. — 
The  influences  that  prompt  men  to  vote  for  or  against  candidates  or 
parties  are  difficult  of  analysis,  and  8<S  rules  of  law  tending  to  separate 
the  improper  from  the  proper  influences  and  to  forbid  the  former 
are  generally  directed  only  to  the  more  concrete  forms  of  improper 
influence,  as  for  example  bribery  or  betting,  and  certaip  venal  con- 
ti'acts.  Accordingly  any  contract  by  which  the  liberty  of  an  elector 
to  vote  according  to  his  conscience  is  restricted,  or  which  contemplates 
the  use  of  improper  influences  on  him,  or  is  calculated  to  exercise  an 
injurious  influence  over  the  purity  of  elections  is  void.*  Every 
voter  is  bound  to  use  his  influence  to  promote  the  public  good  accord- 
ing to  his  own  honest  opinions  and  convictions  of  duty.  If  for 
money  or  other  personal  profit  he  agrees  to  exert  his  influence  against 
what  he  believes  to  be  for  the  public  good,  he  is  corrupt  and  the 
agreement  void,  though  in  the  actual  exercise  of  his  influence  against 
his  conscience  he  resorts  to  no  unlawful  means.  Such  bargains  cannot 
be  enforced  in  law;  and  the  reason  why  they  cannot  be  enforced  is 
not  merely  because  they  are  made  criminal  acts  by  statute  or  are 
opposed  to  provisions  of  the  constitution,  but  because  of  their  own 
inherent  turpitude  and  their  effect  upon  the  welfare  of  the  community. 
The  principles  of  public  policy  which  forbid  and  make  void  contracts 
rendering  elections  impure  apply  equally  to  primary  or  nominating 
elections  or  conventiofls.  Following  this  rule  it  has  been  held  where 
a  candidate  agreed  with  one  opposed  to  him  for  election,  who  was 

2.  James  v.  Bowman,  190  U.  S.  127,  L.R.A.(N.S.)  549  and  note;  Schneider 
23  S.  Ct.  678,  47  U.  S.  (L.  ed.)  979.  v.  Local  Union  No.  60, 116  La.  270,  40 

3.  Blitz  V.  United  States,  153  U.  S.  So.  700, 114  A.  S.  R.  549,  7  Ann.  Cas. 
308,  14  S.  Ct.  924,  38  U.  S.  (L.  ed.)  868,  5  L.R.A.(N.S.)  891. 

725.  See  infra,  par.  165,  as  to  betting  on 

4.  Parkinson  v.  United  States,  121  elections;  and  par.  166,  as  to  bribery. 
U.  S.  281,  7  S.  Ct.  896,  30  U.  S.  (L.  And  see  Contracts,  vol.  6,  p.  712  et 
ed.)  959.  seq.,  as   to   contracts   against   public 

5.  Exchange  Nat.  Bank  v.  Hender-  policy  generally, 
son,  139   Ga.  260,  77   S.  E.   36,  51 
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also  his  debtor,  to  cancel  the  obligation  between  them  in  consideration 
of  support  in  the  campaign  which  the  debtor  furnished,  that  such  an 
agreement  will  not  constitute  a  valid  defense  to  an  action  on  the 
obligation.*  But  where  an  agreement  while  growing  out  of  an  election 
wager  involves  a  third  person  not  a  party  to  the  wager,  such  person 
may  enforce  the  agreement  upon  the  principle  that  money  loaned 
to  be  used  in  gambling  is  recoverable  at  common  law  although  the 
debt  incurred  from  the  gambling  may  not  be  so  recovered.' 

165.  Betting  on  Elections. — ^The  restraint  upon  improper  election 
contracts  is  supplemented  by  positive  penal  provisions  in  most  statutes 
prohibiting  all  betting  and  bribery  in  connection  with  elections.  In 
determining  whether  a  particular  act  constitutes  betting  within  the 
meaning  of  such  a  penal  provision  the  court  has  held  that  it  is  the 
substance  of  the  act  and  not  the  name  given  it  which  determines  its 
character.  If  it  appear  that  th^  real  effect  is  intended  to  be  that  one 
party  may  lose  and  the  other  may  gain  money  or  property,  or  the 
representative  of  either  may  so  gain  or  lose,  according  as  an  election 
may  terminate  for  or  against  a  particular  person,  or  may  result  in 
one  way  or  another,  the  transaction,  in  whatever  form  it  may  be 
clothed  or  whatever  be  the  name  given  it,  is  really  a  bet  upon  an 
election.  Hence,  if  an  election  be  one  authorized  and  protected  by 
the  laws,  a  wagering  transaction  thereon  is  illegal  both  on  the  ground 
of  public  policy  and  of  statutory  inhibition.  A  sale  constitutes  a  bet 
on  an  election,  and  the  parties  are  indictable  therefor,  where  the 
substance  of  the  contract  is  that  the  property  sold  shall  be  paid  for  at 
a  fair  value,  or  more,  in  case  a  particular  election  shall  result  in  a 
certain  way,  and  shall  not  be  paid  for  at  all,  or  shall  be  paid  for  at 
less  or  more  than  its  value,  if  the  election  shall  result  in  a  certain 
other  way.'  It  has  been  held,  however,  that  a  statute  against  betting 
on  the  result  of  an  election  is  not  violated  where  one  party  offers  to  bet 
a  specified  amount  on  the  result  of  an  election,  and  puts  up  such 
amount,  while  the  other  party  puts  up  a  smaller  amount,  which  is  to 
be  forfeited  upon  his  failure  within  a  specific  time  to  put  up  the 
balance,  and  a  forfeiture  is  declared  for  such*  failure.*  A  bet  upon 
the  result  of  an  election,  though  made  after  the  election  has  been 
held,  is  indictable  under  a  statute  providing  an  indictment  for  a 
bet  upon  the  result  of  any  election.  Although  it  is  manifest  that 
the  evils  resulting  from  betting  on  future  elections  are  greater  than 
if  this  practice  were  confined  to  elections  which  had  already  taken 
place,  yet  if  the  statute  makes  no  such  distinction  the  court  will  not 

6.  Note:  14  Am.  Dec.  399.  325,  63  Am.  Dec.  551. 

7.  Lurton  v.  Gilliam,  1  Scam.  (HI.)  9.  Rich  v.  State,  38  Tex   Crim.  199, 
677.  .33  Am.  Dec.  430.  42  S.  W.  291,  38  L.R.A.  719. 

8.  Com.  V.  Shouse,  16  B.  Mon.  (Ky.) 
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do  so.^*  An  indictment  for  betting  on  the  election  of  a  particular 
person  at  a  certain  election  is  fatally  defective  if  it  does  not  show 
such  person  to  have  been  a  candidate,  or  to  have  been  voted  for,  or  in 
any  way  proposed  to  be  chosen  at  such  election.**  But  where  the  facts 
necessary  to  support  the  indictment  may  be  drawn  by  a  fair  implica- 
tion from  its  averments  it  should  be  sustained.**  The  statutes  some- 
times provide  both  for  the  recovery  of  a  fixed  penalty  by  criminal 
process  and  the  recovery  in  civil  proceedings  of  the  wager  from  the 
successful  party.  When  this  is  the  case  the  two  actions  may  be 
brought  independently  of  each  other.** 

166.  Bribery. — Bribery  is  the  most  direct  method  of  influencing  the 
vote  of  the  electors.  It  consists  ordinarily  in  the  crude  barter  and 
sale  of  votes.  Bribery  at  elections  has  always  been  a  crime  at  dommon 
law,  and  consequently  punishable  by  indictment  or  information.  The 
manifest  seriousness  of  the  offense  has  led  to  the  imposition  of  severe 
penalties  upon  l^ose  engaging  in  the  practice^  frequently  disfranchise- 
ment as  an  infamous  crime.**  Where  a  person  guilty  of  bribery  is 
disqualifled  from  holding  office,  it  follows  that  proof  of  the  guilt  of 
the  successful  candidate  is  sufficient  to  oust  him  from  office.**  Fol- 
lowing a  rule  of  strict  construction  of  statutes  defining  bribery,  it  has 
been  held  that  procuring  the  withdrawal  of  a  candidate,  and  the  sub- 
stitution of  the  name  of  the  candidate  of  another  party  as  the  nominee 
of  the  former  party  also,  although  it  is  done  by  the  payment  of  money 
and  by  giving  other  valuable  inducements,  and  results  in  procuring 
additional  votes  for  the  fusion  candidate,  does  not  constitute  a  bribery 
of  voters  unless  clearly  covered  by  statute.**  And  so  in  some  instances 
a  reward  is  offered  to  any  person  or  persons  procuring  or  furnishing 
testimony  as  to  vote  buying  or  selling,  the  language  being  broad 
enough  to  include  both  the  vote  buyer  and  the  vote  seller;  but  the 
courts  will  not  hold  that  the  legislation  was  intended  to  violate  prin- 
ciples of  public  policy  unless  the  intention  is  clearly  expressed.*' 
It  is,  however,  expressly  provided  by  some  statutes  that  a  voter  who 
sells  his  vote  may  recover  the  penalty  from  the  vote  buyer  and  such 
a  law  has  been  held  not  to  be  unconstitutional.    A  person  is  not  twice 

10.  Miller  v.  State,  33  Miss.  356,  69       See  generally.  Bribery,  vol.  4,  p.  177 
Am.  Dec  357,  et  seq. 

11.  Com.  V.    Shouse,    16    B.  Mon.       15.  Note :  5  L.R.A.  217. 

(Ky.)  325,  63  Am.  Dec.  551.  16.  State  v.  Bates,  102  Minn.  104, 

12.  Sberban  v.  Com.,  8  Watts  (Pa.)  112  N.  W.  1026,  12  Ann.  Cas.  105; 
212,  34  Am.  Dec.  460.  State  v.  Bland,  144  Mo.  534,  46  S.  W. 

13.  Com.  V.  Avery,  14  Bush  (Ky.)  440,  41  L.R.A.  297. 

625,  29  Am.  Rep.  429.  17.  Clinton    County  t.   Davis,   162 

14.  Banm  v.  State,  157  Ind.  282,  61    Ind.  60,  69  N.  E.  680, 1  ,Um.  Cas.  282, 
N.  E.  672,  55  L.R.A.  250.  64  L.R.A,  780. 
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put  in  jeopardy  because  he  is  subjected  to  an  action  for  a  penalty  aa 
well  as  to  a  criminal  prosecution  for  the  same  ofifense." 

167.  Corrupt  Practices  Acts. — Closely  connected  with  the  statutes 
prohibiting  bribery  are  the  statutes  requii'ing  each  candidate  for  office 
to  file  a  statement  of  his  expenditures,  and  ordinarily  extending  the 
same  requirement  to  the  treasurers  of  all  political  committees  and 
organizations.  These  statutes  are  known  generally  as  corrupt  prac- 
tices acts,  and  one  of  the  penalties  for  violation  of  their  requirements 
by  a  candidate,  in  expending  money  for  purposes  not  permitted  by 
them,  or  in  the  making  of  a  false  return  as  to  items  actually  expended, 
is  disqualification  for  office.**  Candidates  are  not.  however,  required 
to  declare  expenditures  incurred  before  the  beginning  of  their  can- 
didacy.^ In  the  absence  of  any  statutory  requirement  tending  to  fix 
this  time  It  seems  that  the  word  "candidate"  should  be  given  its  popu- 
lar meaning,  that  is  one  who  seeks  or  aspires  to  some  office  or  privilege. 
Ordinarily,  therefore,  a  person  is  a  candidate  for  an  office  when  he 
seeks  it.  He  does  not  first  have  to  be  nominated ;  bu^  where  a  statute 
provides  for  the  filing  of  an  affidavit  of  intention  of  becoming  a 
candidate  for  office,  the  time  of  filing  marks  the  beginning  of  his 
candidacy.  In  such  a  case  expenditures  made  before  that  time,  al- 
though directly  bearing  upon  the  election  and  materially  influencing 
the  result,  are  not  within  the  prohibitions  of  the  corrupt  practice 
act,  nor  required  to  be  declared.*^  As  indicated  a  Umit  is  placed 
upon  the  expenditures  that  may  be  incurred  by  or  on  behalf  of  a 
candidate,  and  while  he  may  bar  himself  from  office  by  violation 
of  such  provision  it  seems  clear  that  expenditure  of  money  for  a 
candidate  without  his  knowledge  or  consent  should  not  work  a  for- 
feiture of  his  office.*  A  somewhat  drastic  provision  of  one  of  the 
statutes  is  that  it  shall  be  unlawful  for  any  person  at  any  place  on 
tlie  day  of  any  election  to  ask,  solicit,  or  in  any  manner  try  to  induce 
or  persuade  any  voter  on  such  election  day  to  vote  or  refrain  from 
voting  for  any  candidate,  or  the  candidates  or  ticket  of  any  political 
party  or  organization,  or  any  measure  submitted  to  the  people.  This 
provision  has  been  held  entitled  to  liberal  construction  in  the  inter- 
est of  the  purity  of  elections,  but  not  to  include  the  mere  making 
of  the  statutory  affidavit  for  a  voter  who  had  been  challenged.* 

168.  Criminal  Intent  and  Good  Faith  in  Illegal  Voting. — The  ques- 
tion of  good  faith  enters  largely  into  the  determination  of  the  criminal 
character  of  illegal  voting.  Ordinarily  the  criminal  offense  consists 
not  merely  in  voting  when  not  possessed  of  the  proper  qualifications, 

18.  State  V.   Schoonover,  135   Ind.  112  N.  W.  1026, 12  Ann.  Cas.  105  and 
526,  35  N.  E.  119,  21  L.R.A.  767.  note. 

19.  Com,  V.  Schrotnick,  240  Pa.  St.  1.  State  v.  Bland,  144  Mo.  534,  46 
57,  87  Atl.  280,  Ann.  Cas.  1915A  365  S.  W.  440,  41  L.R.A.  297. 

and  note.  2.  Nelson  v.  Gass,  27  N."D.  357, 146 

20.  State  v.  Bates,  102  Minn.  104,    N.  W.  537,  Ann.  Cas.  1915C  796. 
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but  of  doing  so  wilfully.  And  this  term,  when  so  used,  has  been 
defined  as  meaning  designedly  or  purposely,  and  involves  either  knowl- 
edge of  disqualifications  or  a  reckless  disregard  of  the  question  of 
qualification.*  Even  if  the  statute  contains  no  qualification  of  the 
act  but  provides  simply  that  the  act  of  voting  illegally  is  a  misde- 
meanor, criminal  intent  is  a  necessary  element  of  conviction  for 
violation  of  the  statute.*  The  duty  devolves  upon  every  citizen  to 
use  ordinary  care  in  ascertaining  his  right  to  exercise  the  elective 
franchise,  and  if  one  without  qualification  and  careless  whether  he 
have  the  right  or  not  votes,  his  lack  of  knowledge  will  furnish  no 
excuse.  But  if  a  person  upon  due  inquiry  ascertains  all  the  facts, 
and,  basing  his  judgment  on  these  in  good  faith,  concludes  that  he 
is  qualified  to  vote  and  does  so,  his  act  is  not  "wilful,"  within  the 
meaning  of  this  statute,  even  though  upoil  a  more  rigorous  investi- 
gation, in  the  light  of  exact  legal  rules  and  maxims,  it  shall  turn 
out  that  he  was  not  in  fact  qualified.  This  does  not  mean  that  a 
mistake  of  law  will  afford  any  defense,  for  everyone  is  presumed  to 
be  as  familiar  with  the  election  laws  as  with  others.*  And  so  where 
the  voter  is  not  of  age,  if  he  believes  in  good  faith  that  he  was  of 
full  age,  upon  information  derived  from  his  parents  or  others  hav- 
ing knowledge  of  the  time  of  his  birth,  he  cannot  be  convicted  of 
the  offense  of  illegal  voting;  •  but  he  cannot  avoid  the  criminal  char- 
acter of  his  act  upon  the  ground  that  he  did  not  know  of  the  qualifi- 
cation.' It  follows  also  that  a  decision  of  officers  of  election  in  favor 
of  the  right  of  a  party  to  vote,  in  the  absence  of  fraud  and  collu- 
sion, secures  the  voter  immunity  from  criminal  liability  for  illegal 
voting,  even  if  it  should  appear  afterward  that  he  was  not  entitled  to 
vote.*  And  one  charged  with  illegal  voting  may  show  that  he  acted 
upon  legal  advice  based  upon  a  fair  statement  of  the  facts,  as  bear* 
ing  on  the  question  of  his  intent  and  that  he  acted  upon  the  suppo- 
sition that  he  had  the  right  to  vote.* 

169.  Indictment  and  Evidence. — ^An  indictment  for  illegal  voting 

not  showing  the  grounds  of  illegality  is  bad,  as  where  it  charges  the 

defendant  with  unlawfully  voting  in  a  certain  county,  not  being  "a 

'  qualified  voter  of  the  county,"  but  does  not  state  in  what  the  dis- 

3.  State  T.  Savre,  129  la.  122,  105   Cas.  1912A  436. 

N.  W.  387, 113  A.  S.  E.  452,  3  L.R.A.  «.  Gordon  v.  State,  52  Ala,  308,  23 

(N.S.)  455.  Am.  Rep.  575. 

Notes:  37  L.R.A.(N.S.)  1177;  Ann.  7,  Note:  37  L.R.A.(N.S.)  1179. 

Cas.  1912A  436,  8.  State  v.  White  237  Mo.  208,  140 

4.  People  V,  Osbom,  170  Mich,  143,  S.  W,  896,  37  L.R.A,(N.S,)  1177  and 
135  N.  W,  921, 40  L.R,A,(N.S.)  168.  note;  State  ▼.  Pearson,  97  N.  C.  252, 

5.  State  V.  Savre,  129  la,  122,  105  1  S,  E,  914,  2  A.  S,  R,  303. 

N.  W.  387, 113  A.  S.  R.  452,  3  LJl.A.  9,  State  v,  Sivre,  129  la.  122,  105 
(N.S.)  455.  N.  W.  387, 113  A.  S.  R.  452,  3  L.RA. 

Notes:  37  L.R.A.(NS.)  1177:  Ann,    (N.S.)  455. 
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qualification  consisted.*'  However,  advantage  of  the  defect  must 
be  taken  before  a  verdict  has  been  rendered.**  An  indictment  is 
not  insufficient  as  charging  three  distinct  offenses  in  a  single  count, 
which  charges  that  the  accused  unlawfully  carried  away,  and  aided 
in  carrying  away,  and  advised  and  procured  the  carrying  away,  a 
ballot  box  and  secreted  the  ballots,  the  accused  not  being  taken  by 
surprise,  or  in  doubt  as  to  the  offense  charged.*'  It  has  been  held 
that  a  person  may  be  convicted  of  illegal  voting  notwithstanding  any 
irregularities  which  may  have  occurred  at  the  election,  such  as  fail- 
ing to  swear  in  the  election  officers  or  holding  the  polls  at  an  improp- 
er place,  as  such  irregularities  can  only  be  taken  advantage  of  in  a 
direct  proceeding.**  A  conviction  cannot  be  supported  mdess  cov- 
ered by  the  statute;  and  so  it  has  been  held  that  illegal  voting  at  a 
village  election  is  not  punishable  under  a  statute  making  criminal 
a  vote  in  any  precinct  or  in  any  ward  of  a  city.**  An  indictment 
drawn  under  a  federal  statute  charging  a  person  with  knowingly 
personating  and  voting  \mder  the  name  of  another  should  clearly 
show  that  the  accused  actually  voted  for  a  representative  in  Congress, 
and  not  simply  that  in  voting  he  falsely  personated  another  at  a 
general  election  at  which  such  representative  was  or  could  have  been 
chosen.*'  In  a  prosecution  for  fraudulently  personating  a  voter, 
the  state  must  prove  that  the  person  whom  the  defendant  is  charged 
with  personating  was  a  qualified  voter  at  the  time  of  such  alleged  per- 
sonation.** One  implicated  in  the  illegal  registration  of  another  as  a 
voter  cannot  avoid  testifying  as  to  the  facts  of  such  registration  on 
the  theory  that  he  would  incriminate  himself.  Where  the  statute 
provides  that  the  testimony  so  given  shall  not  be  used  in  any  prose- 
cution or  proceeding,  civil  or  criminal,  against  the  person  testifying, 
the  privilege  against  self-crimination  in  testifying  as  to  illegal  regis- 
tration of  voters  must  be  claimed ;  and,  if  it  is  not,  a  prosecution  for 
perjury  because  of  the  testimony  given  cannot  be  defeated  on  the 
ground  that  the  constitutional  rights  of  the  accused  were  violated.*' 
The  courts  cannot  compel  the  production  of  ballot  boxee  before  a  grand 
jury  for  the  purpose  of  allowing  them  to  inspect  the  ballots,  where " 

10.  Qninn  v.  State,  36  Ind.  486,  9   Am.  Rep.  407. 

Am.    Rep.   754;    Pearce   v.    State,   1  Note :  59  Am.  Dec.  471. 

Sneed  (Tenn.)  63,  60  Am.  Dec.  135.  14.  State  v.  Chichester,  31  Neb.  325, 

Note:  90  A  S.  R.  467.  47  N.  W.  934,  U  L.R.A.  104. 

See  generally.  Indictments  and  In-  15.  Blitz  v.  United  States,  153  U.  S. 

TOBMATiONS.  308,  14  S.  Ct.  924,  38  U.  S.  (L.  ed.) 

11.  State  V,  Bruce,  6  Ore.  68,  20  725. 

Am.  Rep.  734.  16.  State  v.  Nolan,  167  Mo.  446,  68 

See  generally,  Vekdict.  S.  W.  346,  90  A  S.  R.  466. 

12.  Connors  v.  United  States,  158  17.  Ex  parte  Cohen,  104  Cal.  524, 
U.  S.  408, 15  S.  a.  951,  39  U.  S.  (L.  38  Pac.  364,  43  A.  S.  R.  127,  26  L.R.A. 
ed.)  10.33.  423;  People  v.  CahiU,  193  N.  Y.  232, 

13.  State  ▼.  Cohoon,  34  N.  C.  178, 65  86  N.  E.  39,  20  L.EA.(N.S.)  1084. 
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the  constitution  of  the  state  declares  that  all  elections  by  the  people 
shall  be  by  ballot,  that  the  election  officers  shall  be  sworn  not  to  disclose 
how  any  voter  shall  have  voted,  unless  required  to  do  so  as  a  wit- 
ness in  a  judicial  proceeding,  provided  that  in  all  cases  of  contested 
elections  the  ballots  cast  may  be  counted,  compared  with  the  list  of 
voters,  and  examined  under  such  safeguards  and  regulations  as  may 
be  prescribed  by  law.  The  right  to  examine  and  open  ballot  boxes 
is  restricted  to  proceedings  in  election  contests.** 

18.  Ex  part*  Arnold,  128  Mo.  256,   30  S.  W.  768,  1036,  49  A.  S.  B.  557 
and  note. 

U83 


Digitized  by 


Google 


ELECTRICITY 

1.  Introductoby 

II.  Legislative  and  Municipal  Regulation  and  Control  op 
Electric  Companies 

III.  Status,  Eights  and  Duties  op  Electric  Companies 

IV.  Liability  op  Electric  Companies  for  Personal  Injuries 
V.  Liability  fob  Injuries  to  Property 

VL  Powers  and  Liabilities  of  Municipal  Corporations  Pro- 
ducing AND  Supplying  Electricity 


I.  Introductoiy 

L  Scope  of  Article 

2.  Definition  and  Nature  of  Electricity 

II.  Legislative  and  Municipal  Regulation  and  Control  of  Electric 

Companies 

3.  Grant  and  Abrogation  of  Franchises  and  Privilege  Generally 

4.  Regulation  and  Supervision  of  Use  of  Streets  >and  Highways 

5.  Authorization  of  Use  of  Structures  of  Other  Companies 

6.  Regulation  of  Rates 

III.  Status,  Rights  and  Duties  of  Electric  Companies 

7.  Status  as  Public  Service  and  Manufacturing  Corporations 

8.  Right  to  Occupy  Highway  or  to  Exercise  Power  of  Eminent  Domain 

9.  Rights  under  Conflicting  Grants 

10.  Duties  as  to  Furnishing  Service  Generally 

11.  Discrimination  against  Customers 

IV.  Liability  of  Electric  Companies  for  Personal  Injtiries   . 

Nbguobncb  Pboxiuatelt  CAusiMa  iNjxntT  as  Basis  or  LiABHiRr. 

12.  In  General 

13.  Degree  of  Care  Required  to  Avoid  Liability 

14.  Contributory  Negligence  or  Assumption  of  Risk  as  Affecting  Liability 

15.  Liability  for  Defective  Appliances  Not  Owned  or  Controlled  by  Compaa/ 
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To  Whom  Dctt  of  Cari  Own 

16.  In  General 

17.  Trespassers  and  Licensees  Generally 

18.  ChUdren 

19.  Employees  of  Other  Companies  Making  Joint  Use  of  Same  Straetoro 

Breaoh  or  Dctt  as  to  Pabticulak  Matters  as  Neouqenok  InFOSiira 

LlABILITr 

20.  Insulation  and  Care  of  Wires  Generally 

21.  Insulation  at  Particular  Points  or  Places 

22.  Use  of  Approved  Appliances  and  Safety  Devices  Generally 

23.  Prevention  of  Contact  between  Parallel  and  Intersecting  Wires 

24.  Precautions  against  Conduction  of  Atmospheric  Electricity 

25.  Ins{>ection  and  Repair  of  Appliances  Generally 

26.  Failure  to  Inspect  Poles  as  Imposing  Liability  for  Injury  to  BmpIoyM 

27.  Failure  to  Remove  Disused  Wires  or  to  Shut  Off  Current  in  Case  of  iHres 

Aotiohs  to  Rkooveb  Dahaqm 

28.  Allegations  as  to  Negligence  of  Defendant 

29.  Presumptions  and  Burden  of  Proof  Generally 

30.  Application  of  Doctrine  of  Res  Ipsa  Loquitur 

3L  Noncompliance  with  Ordinance  or  Statute  as  Prima  Facie  Evidenoe  of 
Negligence 

32.  Admissibility  Weight  and  Sufficiency  of  Evidence 

33.  Instructions 

34.  Province  of  Court  and  Jury 

V.  Liability  for  Injuries  to  Property 

35.  Injuries  to  Property  of  Abutting  Owners — Electrie  Plant  as  Nuisanos 

36.  Injuries  by  Escaping  and  Induced  Currents 

VT.  Powers  and  Liabilities  of  Municipal  Corporations  Producing  and 

Supplying  Electricity 

37.  Right  of  Municipality  to  Own  and  Operate  Electrie  Plant 

38.  Liability  of  Municipality  in  Respect  of  Plant  Operated  by  It 


Iktroductobt 

1.  Scope  of  Article. — It  is  intended  to  confine  the  scope  of  this 
article  to  the  discussion  of  such  questions  as  the  regulation  of  the 
production,  supply,  and  use  of  electricity,  the  rights  and  powers  of 
electric  companies,  and  their  duties  and  liabilities  in  respect  to 
persons  and  property ;  and  no  attempt  will  be  made  to  treat  specifically 
the  use  of  electricity  in  the  operation  of  street  railways  and  telegraph 
and  telephone  lines,  save  in  so  far  as  the  cases  illustrate  the  general 
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principles  herein  discussed,  as  the  organization,  rights,  duties  and 
liabilities  of  these  companies  are  the  subjects  of  specific  articles.* 

2.  Definition  and  Nature  of  Electricity. — Notwithstanding  the 
wonderful  results  accomplished  by  it  as  a  means,  but  little  is  known 
of  the  nature  of  electricity.  According  to  the  definition  of  the  earlier 
lexicographers,  it  is  an  "exceedingly  subtle  agency  that  pervades  all 
space."  And  a  consideration  of  tK«  definition  given  it  by  tiie  more 
recent  lexicographers  leaves  the  mind  in  the  same  nebulous  condition 
as  to  what  it  really  is.  It  is  seen  only  through  the  results  accomplished 
by  it,  and  although  it  has  come  to  fill  one  of  the  greatest  needs  in  the 
economies  of  modern  life,  it  remains  as  much  a  mystery  as  ever.* 
Its  extensive  and  diverse  use  has  demonstrated  the  fact  that  th« 
electric  force  is  the  most  powerful  and  dangerous  agency  of  nature, 
and,  even  when  restrained  or  controlled  by  the  most  perfect  machin- 
ery and  appliances,  its  high-tension  currents  are  extremely  dangeroiu 
in  many  directions;*  and  since  the  courts  take  judicial  notice  of 
the  laws  of  nature,  and  of  nature's  powers  and  forces,  they  therefor* 
take  judicial  notice  of  that  which  is  known  as  electricity,  and  of  its 
properties;  not,  of  course,  of  the  various  methods  of  generating  and 
transmitting  or  using  it,  but  of  the  thing  itself,  and  of  its  nature.* 

II.  Legislativb  and  Municipal   Regulation   and  Control  of 
Electric  Companies 

3.  Grant  and  Abrogation  of  Franchises  and  Privileges  Generally. — 
In  considering  the  advantages  conferred  upon  them  by  the  grant  of 
their  corporate  rights,  it  is  evident  that  the  primary  object  or  design 
of  a  state  in  granting  franchises  to  electric  companies  is,  in  a  large 
measure,  to  subserve  the  public  benefit  and  convenience,  and  not  the 
mere  pecuniary  advantage  of  the  owners  of  the  o|rporate  property. 
The  exercise  of  their  corporate  privileges  is  subordinate  to  the  accom- 
motdation  of  those  who  travel  on  the  streets  or  highways,  the  profit  to 
the  proprietors  being  a  mere  mode  of  compensating  them  for  their  out- 
lay of  capital  in  providing  and  keeping  up  the  public  easement.* 
Having  receive'd  their  corporate  franchises  from  the  state,  they  hold 
them  in  implied  trust  for  the  benefit  of  the  community  at  large,  and 
subject  to  the  constitutional  graat  of  legislative  power  to  control  their 
exercise  in  the  future  as  the  public  good  may  require.    Such  a  fran- 

1.  See  Street  Railways;  Tele-  Ind.  140, 28  N.  E.  849, 30  A.  S.  R.  814, 
graphs;  Telephones.  14  L.R.A.  268. 

2.  Kentucky  Electric  Co.  v.  Buechel,  5.  Cincinnati  Inclined  Plane  Ry. 
146  Ky.  660, 143  S.  W.  58,  Ann.  Cas.  Co.  v.  City,  etc.,  Telegraph  Aas'n,  48 
1913C  714,  38  L.R.A.(N.S.)  907.  Ohio  St.  390,  27  N.  E.  890,  29  A.  S.  R. 

3.  State  ▼.  Janesville  St.  R.  Co.,  87  669, 12  L.R.A  534;  Seranton  Eleetrie 
Wis.  72,  57  N.  W.  970,  41  A.  S.  R.  23,  Light,  etc.,  Co.'s  Appeal,  122  Pa.  St. 
22  L.R.A.  759.  154,  15  Atl.  446,  9  A.  S.  E.  79,   1 

4.  Crawfordsville    v.    Braden,    130  L.R.A.  285. 
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chise,  if  granted  by  the  state  'with  a  reservation  of  a  right  of  repeal, 
must  be  regarded  as  a  mere  privilege  while  it  is  suffered  to  continue, 
and  the  legislature  may  take  it  away  at  any  time.  Accordingly,  these- 
companies  must  rely  for  the  perpetuity  and  integrity  of  the  franchise 
granted  to  them  solely  upon  the  faith  of  the  sovereign  grantor.  But 
in  the  absence  of  such  a  reservation,  its  force  and  efifect  may  be  attained 
through  the  constitutional  power  vested  iu'  the  general  assembly  to 
alter  or  repeal,  from  time  to  time,  all  general  laws  under  which  corpo- 
rations are  formed,  and  to  alter,  revoke,  or  repeal  all  special  privileges 
or  immunities  that  may  have  been  granted.*  While  it  has  been  held 
that  the  legislature  of  a  state,  by  virtue  of  its  supreme  authority,  has 
the  power  to  grant  an  exclusive  privilege  to  an  electric  company  in  the 
supply  of  electricity  for  light  and  power,  yet  no  such  power  inheres 
in  a  municipal  corporation,  and  the  latter  can  make  no  such  grant 
unless  it  is  expressly  authorized  so  to  do  by  a  statute  of  the  state.^  It 
is  however  well  established  that  the  grant  by  a  municipal  corporation, 
under  authority  of  the  statute  of  a  state,  to  a  private  corporation  of 
the  privilege  to  supply  a  city  or  town  with  electricity  for  the  public 
use,  where  not  exclusive,  constitutes  a  contract,  when  accepted  and 
carried  out  by  the  corporation.'  And  obviously  such  a  contract  can- 
not be  abrogated  or  impaired  at  the  mere  arbitrary  will  of  the  munici- 
pality.* Under  a  charter  authorizing  a  city  to  grant  the  use  of  its 
streets  to  those  desiring  to  furnish  it  with  light,  a  bond  may  be 
exacted  from  the  grantee  of  such  privilege  conditioned  for  the  com- 
pletion of  his  plant  within  a  specified  time.*' 

4.  Regulation  and  Supervision  of  Use  of  Streets  and  Highways.— 
While  the  paramount  authority  over  streets  and  highways  is  vested  in 
the  legislature  as  the  representative  of  the  entire  people,  it  may,  how- 
ever, delegate  to  municipal  corporations  such  a  measure  of  its  power 
as  it  may  deem  expedient,  and  the  local  authorities,  by  virtue  of  such 
delegation,  can  enact  ordinances  and  local  laws,  which  have,  within 
their  jurisdiction,  tiie  force  of  the  general  statutes  of  the  state,**  and 

6.  Cmeinnati  Inclined  Plane  By.  Go.  Clarksburg,  47  W.  Ya.  739,  36  8.  E, 
V.  City,  etc.,  Telegraph  Ass'n.  48  Ohio   994,  50  LJl.A.  142. 

St.  390,  27  N.  E.  890,  29  A.  S.  R.  559,  Note:  50  LJI.A.  147. 

12  L.R.A.  534.  10.  Salem  v.  Anson,  40  Ore.  339,  67 

See  Fkanchisbs.  Pac.  190,  91  A.  S.  R.  485,  56  L.R.A 

7.  Clarksburg  Electric  Light  Co.  v.  169. 

Clarksburg,  47  W.  Va.  739,  35  S.  E.  11.  East  Grand  Forks  v.  Luck,  97 

994,  50  L.R.A  142.  And  see  Muhio-  Minn.  373, 107  N.  W.  393,  7  Ann.  Cas. 

IPAL  Corporations.  1015,  6  L.RA.(N.S.)  198;  People  v. 

8.  Rutland  Electric  Light  Co.  v.  Squire,  107  N.  Y.  593,  14  N.  E.  820, 
Marble  City  Electric  Light  Co.,  65  Vt.  1  A.  S.  R.  893;  Salem  v.  Aiisou,  40 
377,  26  Atl.  635,  36  A  S.  R.  868,  20  Ore.  339,  67  Pac.  190,  91  A.  S.  R. 
LJl.A.  821.  485,  56  L.R.A.  169. 

Note:  50  L.R.A.  147.  Note:  31  L.RjL  799. 

9.  Clarksburg  Electric  Light  Co.  t. 
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there  can  be  no  question  but  that  in  the  exercise  of  such  delegated 
power  a  municipality  has  the  power  to  forbid  the  erection  or  mainte- 
nance of  any  poles,  wires  or  other  electrical  apparatus  in  its  streets 
without  its  consent,^^  and  that  it  may  make  all  reasonable  regulations 
for  the  location,  use  and  maintenance  of  such  appliances  in  the  streets, 
and  may  require  reasonable  safeguards  for  the  same.**  So  the  stretch- 
ing of  live  electric  wires  over  the  roofs  of  buildings  being  extremely 
dangerous,  both  because  they  are  liable  to  originate  fires  and  to  ob- 
struct the  extinguishment  of  fires  otherwise  originated,  may  be  made 
the  subject  of  prohibition  by  municipal  ordinance,  this  being  within 
the  legitimate  police  powers  of  a  city.**  While  under  its  general 
power  to  regulate  the  use  of  streets  the  city  may  authorize  corpo- 
rations and  persons,  for  the  purpose  of  serving  the  public,  to  string 
electric  wires  upon  poles  above  the  surface  or  through  conduits  be- 
neath the  surface  of  the  streets,  provided  such  structures  and  mechan- 
ical appliances  do  not  materially  interfere  with  the  ordinary  uses 
of  the  streets  and  public  travel  thereon,*'  yet  when  a  city  grants  to  a 
corporation  the  right  to  lay  a  subway  for  its  electric  wires  under  all  the 
city  streets,  it  must  reserve  the  power  of  supervision  and  control,  not 
only  of  the  actual  work  of  excavation,  but  of  all  matters  incident  to  its 
location,  construction,  maintenance,  and  use.*'  According  to  some 
decisions  the  liability  of  a  city  for  neglect  of  its  duty  to  exercise  care 

12.  Attorney  General  t.  Walworth  231,  52  N.  E.  1092,  43  L.R.A.  e72> 
Light  &  Power  Co.,  157  Mass.  86,  31  Mitchell  v.  Raleigh  Electric  Co.,  129  N. 
N.  E.  482,  16  L.R.A.  398;  Citizens'  C.  166,  39  S.  E.  801,  85  A.  S.  E.  735, 
Electric  Light  &  Power  Co.  v.  Sands,  55  L.R.A.  398;  Salem  ▼.  Anson,  40 
■)5  Mich.  551,  55  N.  W.  452,  20  Ore.  339,  67  Pae.  190,  91  A.  S.  R.  485, 
L.R.A.  411;  People  v.  Willcox,  207  N.  56  L.R.A.  169;  State  v.  Janesville  St 
Y.  86,  100  N.  E.  705,  45  L.R.A.(N.S.)  R.  Co.,  87  Wis.  72,  57  N.  W,  970.  41 
629 :  Nelson  v.  Narragansett  Eleclrio  A.  S.  R.  23,  22  L.R.A.  759. 
Lighting  Co.,  26  R.  L  258,  58  Atl.  802,  Notes:  31  L.R.A.  802;  38  LJtX 
10(5  A.  S.  R.  711,  67  L.R.A.  116.  306. 

Note:  31  L.R.A.  800.  See  generally,  Hmhwats. 

13.  Conrad    v.    Springfield    Consol.       14.  Electric  Imp.  Co.  v.  San  Fran> 
Ry.  Co.,  240  HI.  12,  88  N.  E.  180, 130  cisco,  45  Fed.  593,  13  L.R.A.  13L 
A.  S.  R.251;Crawfordsvillev.Braden,       Notes:   31  L.R.A.  799;   38  L.RA. 
130  Ind.  149,  28  N.  E.  849,  30  A.  S.  R.  306. 

214,  14  L.R.A.  268;  Clements  v.  Louis-       15.  State  v.  Murphy,  134  Mo.  548, 

iana  Electric  Light  Co.,  44  La.  Ann.  31  S.  W.  784,  34  S.  W.  51,  35  S.  W. 

692,  11  So.  51,  32  A.  S.  R.  348,  18  1132,  56  A.  S.  R.  515,  34  L.R.A.  369 

L.K.A.  43;  Moren  v.  New  Orleans  Ry.,  and  note,  overruled  on  another  point 

etc.,  Co.,  125  La.  944,  52  So.  106,  136  by  State  v.  St.  Louis,  145  Mo.  551,  46 

A.  S.  R.  344;  Suburban  Light  &  Pow-  S.  W.  981,  42  L.R.A.  113. 
er  Co.  V.  Boston,  153  Mass.  200,  26       Note:  31  LJI.A.  801. 
N.  E.  447,  10  L.R.A.  497  and  note;       16.  State  v.  Murphy,  134  Mo.  548, 

State  V.  Murphy,  130  Mo.  10,  31  S.  W.  31  S.  W.  784,  34  S.  W.  51,  35  S.  W. 

594,  31  L.R.A.  798  and  note;  Mize  v.  1132,  56  A.  S.  R.  515,  34  L.RJl.  369 

Rocky    Mountain    Bell    Tel.    Co.,   38  and  note,  overruled  on  another  point 

Mont  521,  100  Pac.  971,  129  A.'  S.  R.  by  State  v.  St.  Louis,  145  Mo.  551,  46 

659,  16  Ann.   Cas.  1189;   Palmer  v.  S.  W.  981,  42  L.R.A.  113. 
tiarchmont   Electric   Co.,   158   N.   Y. 
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and  supervision  over  electric  wires  suspended  over  its  streets  is  not 
lessened  by  the  fact  that  individuals  or  corporations  owning  such  wires 
are  subjected  to  a  like  duty  and  liability,*'  but  other  authorities  hold 
that  a  municipal  corporation  is  under  no  obligation  to  inspect  electric 
wires  maintained  by  others  in  its  streets,  to  ascertain  whether  or  not 
they  are  safe,  if  it  has  no  notice  and  there  is  nothing  in  the  condition 
to  indicate  the  wires  are  dangerous,  and  that  it  is  not  liable  for  injuries 
caused  by  the  dangerous  condition  of  wires  maintained  in  its  streets 
by  an  electric  company,  tuless  it  has  notice  thereof,  or  the  condition 
is  apparent  and  the  danger  obvious.**  While,  as  just  seen,  a  state 
legislature  may,  and  often  does,  delegate  to  a  municipality  the  power 
over  its  streets  for  the  regulation  of  their  use  by  electric  companies, 
this  does  not  mean  that  the  legislature  itself  never  exercises  its  para- 
mount right  in  prescribing  the  manner  in  which  the  public  highways 
and  streets  shall  be  used.  On  the  contrary,  it  has  been  found  neces- 
sary in  many  instances  to  pass  statutes  restraining  or  controlling  their 
use  by  electric  companies  in  erecting  their  poles,  wires,  and  other 
appliances,"  and  in  some  states  statutes  have  been  enacted  requiring 
all  electric  wires  and  cables  to  be  removed  from  the  surface  of  the 
streets  and  be  placed  underground.*"  The  scheme  of  these  statutes  is 
not  to  annul  or  destroy  the  contract  rights  of  electric  companies  as  to 
the  use  of  streets,  but  to  regulate  and  control  their  exercise,  and  in  their 
general  scope  such  statutes  have  uniformly  been  upheld  as  constitu- 
tional, and  as  a  valid  exercise  of  the  police  power.*  A  corporation 
organized  to  supply  electricity  for  light,  heat,  and  power  purposes 
to  the  inhabitants  of  a  municipality  cannot,  although  organized  and 
securing  its  franchise  before  the  passage  of  a  statute  creating  a  public 
service  commission,  begin  construction  without  its  consent,  where  the 
statute  provides  that  no  such  corporation  shall  begin  construction  or 
exercise  any  right  or  privilege  under  any  franchise  hereafter  granted, 
or  under  any  franchise  heretofore  granted,  but  not  heretofore  actually 
exercised,   without  first  obtaining  permission   of  the  commission, 

17.  Mooney  v.  Lnzeme  Borough,  v.  New  York,  38  Fed.  552,  3  L.R.A. 
186  Pa.  St.  161,  40  Atl.  311,  40  L.R.A.  449;  People  v.  Squire,  107  N.  Y.  593, 
811.  14  N.  E.  820,  1  A.  S.  R.  893;  Stat* 

Notes:  2  L.R.A.(N.S.)  475;  62  v.  Janesville  St.  R.  Co.,  87  Wis.  72,  57 
L.R.A.(N.S.)  590.  N.  W.  970,  41  A.  S.  R.  23,  22  L.R.A. 

18.  Fox  V.  Manchester,  183  N.  T.   759. 

141,  75  N.  E.  1116,  2  L.R.A. (N.S.)  Notes:    31    L.R.A.    801,    806;    39 

474  and  note;  Shawnee  v.  Sears,  39  L.R.A.  621. 

Okla.  789,  137  Pac.  107,  50   Lil.A.  1.  Western  Union  Telegraph  Co.  v. 

(N.S.)  885.  New  York,  38  Fed.  552,  3  L.R.A.  449; 

19.  Western  Union  Tel^raph  Co.  v.  People  v.  Squire,  107  N.  Y.  593,  14 
New  York,  38  Fed.  552,  3  L.R.A.  449;  N.  E.  820,  1  A.  S.  R.  893. 
Attorney  General  v.  Walworth  Light,  Notes:   10  L.R.A.  497;   31  L.R.A. 
etc.,  Co.,  157  Mass.  86,  31  N.  E.  482, 16  801,  806;  34  L.R.A.  369;  39  L.R.A. 
L.R.A.  398.  621- 

20.  Western  Union  Telegraph   Co. 
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although  it  may  have  exercised  some  franchise  prior  to  the  passage  of 
the  statute.* 

5.  Authorization  of  Use  of  Structures  of  Other  Companies. — The 
power  of  a  municipality  to  give  an  electric  company  the  right  to  use 
the  poles  of  another  person  or  company  for  its  wires  would  seem  to 
be  much  the  same  question  as  that  touching  the  power  to  give  one 
street  car  company  the  right  to  use  the  track  of  another  company. 
This  power,  which  in  some  states  is  conferred  by  statutes  and  in  others 
is  recognized  as  part  of  the  generai  authority  over  highways,  although 
not  yet  in  all  respects  defined,  is  generally  recognized  as  existing.*  So 
also,  notwithstanding  the  fact  that  an  ordinance  giving  a  subway 
company  the  right  to  have  a  conduit  below  the  surface  of  the  street 
fails  to  provide  for  and  hold  the  right  of  user  by  other  companies, 
the  municipality  may,  by  the  exercise  of  its  governmental  powers, 
require  the  subway  company  to  allow  other  companies  engaged  in  a 
similar  business  to  lay  wires  in  its  subway,  although  the  subway  is  not 
in  strictness  a  common  carrier.*  It  has  been  held  however  that  a 
resolution  of  a  municipal  council  giving  the  owner  of  an  electric 
light  plant,  who  has  a  contract  to  light  the  streets,  the  right  to  use, 
so  far  as  necessary  for  his  wires,  the  poles  of  an  electric  light  com- 
pany which  is  already  using  them  for  such  wire,  on  paying  part  of 
the  cost  of  the  poles,  is  unreasonable  and  invalid,  where  no  limit 
of  the  use  is  prescribed  and  no  regulation  of  the  manner  of  the  joint 
use  such  as  will  prevent  danger  to  lives  and  property.* 

6.  Regulation  of  Rates. — ^When  an  electric  company  dedicates  its 
property  to  the  public  service,  it  thereby  becomes  the  subject  of  rea- 
sonable regulation  and  control  for  the  public  benefit  by  the  public 
agencies  properly  designated  for  the  purpose,*  and  both  reason  and 
authority  would  deny  to  such  a  company  the  power  arbitrarily  to  fix 
the  price  at  which  it  will  furnish  the  commodity  in  which  it  deals 
to  those  who  desire  to  use  it.'  The  law  is  therefore  well  settled  that 
the  rates  to  be  charged  for  the  furnishing  of  electric  light  and  power 
may  be  the  subject  of  municipal  regulation.*  In  the  exercise  of  this 
right  the  municipality  may  fix  a  maximum  rate  for  electricity  to  ba 

2.  People  y.  Willcox,  207  N.  Y.  86,   A.  S.  R.  681. 

100  N.  E.  705,  45  L.R.A.{N.S.)  629.       7.  Cincinnati,  etc.,  R.  Co.  v.  Bowl- 

3.  Citizens'  Electric  Light,  etc.,  Co.  ing  Green,  57  Ohio  St.  336,  49  N.  E. 
V.  Sands,  95  Mich.  551,  55  N.  W.  452,   121,  41  L.R.A.  422. 

20  L.R.A.  411  and  note.     See  gener-       8.  Ex  p.  Goodrich,  160  Cal.  410, 117 

Ally  Strebt  Railways.  Pac.  451,  Ann.  Cas.  1913A  56;  Homer 

4.  State  y.  St.  Louis,  145  Mo.  551,  y.  Oxford  Water,  etc.,  Co.,  153  N.  C. 
46  S.  \V.  981,  42  L.R.A.  113.  535,  69  S.  E.  607,  138  A.  S.  R.  681; 

6.  Citizens  Electric  Light  &  Power  Cincinnati,  etc.,  R.  Co.  y.  Bowling 
Co.  y.  Sands,  95  Mich.  551,  55  N.  W.  Green,  57  Ohio  St.  336,  49  N.  E.  121. 
452,  20  L.R.A.  411.  41  L.R.A.  422. 

6.  Homer  y.  Oxford  Water,  etc.,  Notes:  33  L.R.A. (N.S.)  759:  43 
Co.,  153  N.  C.  535,  69  S.E.  607,  138   L.R.A.(N.S.)  994. 
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furnished  bjr  an  electric  company,  either  upon  a  flat  or  meter  sale, 
and  where  these  rates  are  reasonable  in  their  terms,  and  are  without 
discrimination  as  between  consumers  receiving  the  same  kind  and 
degree  of  service,  the  company  has  no  right  to  disregard  them.*  So 
also  the  municipality  has  the  power  to  forbid  and  prevent  the  combi- 
nation of  electric  companies  concerning  the  rates  to  be  charged  for 
electric  light  or  power  either  to  the  city  or  to  private  consumers.*'  It 
sometimes  occurs  that  the  rates  to  be  charged  for  service  are  fixed 
by  the  legislature,  or  by  a  commission  duly  authorized  and  appointed 
by  the  legislature,**  and  for  this  purpose  a  valuation  is  sometimes 
made  of  the  electric  plant.**"  But  by  whatsoever  authority  pre- 
scribed, such  rates  must  be  reasonable  and  not  confiscatory  or  bur- 
densome,** for  while  it  is  the  duty  of  a  public  service  company  to 
observe  all  lawful  governmental  regulations,  the  company  has  a  right 
to  a  reasonable  compensation  for  the  public  service  it  renders  and  to 
the  equal  protection  of  the  laws  in  every  department  of  the  govern- 
ment. Mere  allegations  that  governmental  regulations  are  in  effect 
confiscatory  and  unduly  arbitrary  and  burdensome  to  a  public  service 
company  will  not  however  justify  the  company  in  arbitrarily  discon- 
tinuing the  public  service,  for  the  company  has  adequate  remedies  by 
due  course  of  law  to  protect  itself  against  the  enforcement  of  such  il- 
legal governmental  regulations.  The  courts  may,  on  a  proper  show- 
ing, enjoin  illegal  regulations  of  the  rates  to  be  charged ;  the  duty  of  the 
company  being  to  render  the  service  undertaken,  and  its  right  being 
to  charge  a  reasonable  compensation  for  service  rendered.**  When  an 
electric  company  has  established  its  rates  for  service  or  they  have  been 
fixed  by  law,  the  company  may  charge  such  rates  only,  and  it  cannot 
discriminate  as  to  rates  or  impose  on  a  customer  a  penalty  for  ftulure 
to  pay  the  charges  when  due.**"  Neither  can  it  establish  a  minimum 
charge  when  its  rates  are  fixed  by  law,  though  otherwise  it  seems 
that  this  may  be  done.*'"* 

9.  Homer  v.  Oxford  Water,  etc.,  etc.,  Co.,  65  Fla.  404,  62  So.  919,  46 
Co.,  153  N.  C.  535,  69  S.  E.  607,  138  L.B.A.{N.S.)  1119;  Saratoga  Springs 
A.  S.  R.  681  and  note.  v.  Saratoga  Gas,  etc.,  Co.,  191  N.  Y. 

10.  Citizens'  Electric  Light,  etc.,  123,  83  N.  E.  693,  14  Ann.  Cas.  606 
Co.  V.  Sands,  95  Mich.  551,  55  N.  W.  and  note,  18  L.R.A.(N.S.)  713  and 
452,  20  L.R.A.  411.  note;  Homer  v.  Oxford  Water,  etc., 

11.  Saratoga  Springs  v.  Saratoga  Co.,  153  N.  C.  535,  69  8.  E.  607,  138 
Gas,  etc.,  Co.,  191  N.  Y.  123,  83  N.  E.  A.  S.  R.  681. 

693,  14  Ann.  Cas.  606  and  note,  18  13.  Gainesville  v.  Gainesville  Gas, 
L.R.A.(N.S.)  713  and  note.  etc.,  Co.,  65  Pla.  404,  62  So.  919,  46 

11a.  Note:  48  L.R.A.(N.S.)   1037,  L.R.A.(N.S.)    1119. 
discussing  the  elements  and  mode  of       18a.  Notes:  27  L.R.A.(N.8.)  674,  48 
valuation.  L.R.A.(N.S.)  63,  64. 

12.  Gainesville   v.   Gainesville   Gas,       18b.  Note:  26  L.R.A.(N.S.)  1109. 
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in.  Status,  Rights  and  Duties  of  Electric  Companies 

7.  Status  as  Public  Service  and  Hanafacturing  Corporations. — ^A 

private  coiporation  engaged  in  furnishing  electricity  to  a  municipality 
or  its  inhabitants  is  manifestly  a  "public  service"  or  "public  utility"' 
corporation,  and  is  subject  to  the  rules  of  law  applicable  to  corpora- 
tions or  companies  engaged  in  performing  or  rendering  service  of  a 
public  nature.**  With  regard  to  the  question  frequently  raised  as 
to  whether  or  not  a  corporation  engaged  in  generating  and  supplying 
electricity  is  a  manufacturing  corporation,  within  the  meaning  of 
statutes  relating  to  taxation  and  kindred  matters,  the  authorities  are 
not  in  harmony.  Manufacturing  has  been  defined  as  "the  process  of 
making  anything  by  art,  or  of  reducing  materials  into  a  form  fit  for 
use  by  the  hand  or  by  machinery,"  and  to  all  intents  and  purposes 
a  company  generating  electricity  would  seem  to  come  within  this 
definition.  It  cannot  well  be  contended  that  electricity  exists  in  a 
state  in  nature,  and  that  a  company  engaged  in  the  electric  business 
merely  collects  or  gathers  such  electricity.  This  does  not  fully  or 
exactly  express  the  process  by  which  such  companies  are  able  to  make, 
sell,  and  deliver  something  useful  and  valuable,  for  the  electricity  that 
exists  in  nature  is  of  a  very  different  quality  from  that  produced  by 
means  of  machinery.  The  business  in  which  an  electric  company  is 
engaged  makes  it  necessary  to  invest  large  capital  in  its  plant  Then 
there  is  purchased  and  consumed  coal  and  other  materials  to  produce 
steam  in  order  to  furnish  power  for  the  operation  of  the  machinery. 
Again,  there  is  supplied  and  operated  a  complicated  system  of 
machinery,  like  that  commonly  used  in  manufacturing  establish- 
ments, such  as  boilers,  engines,  dynamos,  shaftings,  beltings,  and  the 
like;  and  then,  by  means  of  wires,  cables,  and  lamps,  the  mysterious 
power  generated  by  the  machinery  used  from  the  materials  furnished 
is  transmitted,  and  lights  the  streets  and  private  houses.  Taking  into 
consideration  that  the  electricity  now  used  and  supplied  in  the  ordi- 
nary business  of  hfe  is  essentially  the  product  of  skill  and  labor,  many 
of  the  courts  find  no  difficulty  in  reaching  the  con&lusion  that  a  corpo- 
ration engaged  in  generating,  storing,  transmitting,  and  selling  such 
electricity  is  a  manufacturing  corporation,*'  and  accordingly  hold 
that  a  statute  exempting  manufacturing  corporations  from  taxation 
includes  a  corporation  engaged  in  the  business  of  producing  electricity 

14.  Gainesville  v.   Gainesville   Gas,       16.  Beggs  v.  Edison  Electric  Illnm- 

etc,  Co.,  65  Fla.  404,  62  So.  919,  46  inating  Co.,  96  Ala.  295,  11  So.  381, 

L.R.A.(N.S.)  1119;  State  v.  Consum-  38  A.  S.  R.  94;  Kentucky  Electric  Co. 

ere  Power  Co.,  119  Minn.  225,  137  N.  v.  Buerhel,  146  Ky.  660, 143  S.  W.  58, 

W.    1104,   Ann.    Cas.    1914B    19,   41  Ann.   Cas.   1913C   714  and  note,   38 

L.R.A.(N.S.)    1181;   People  v.   Will-  L.R.A.(N.S.)  907. 
oox,  207  N.  Y.  86,  100  N.  E.  705,  45       Notes:  64  L.R.A.  59  et  seq.;  7  Ann. 

L.R.A.(N.S.)  629.    See  supra,  par.  3  Cas.  727. 
and  6. 
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and  supplying  it  to  customers,*'  and  the  same  conclusion  has  been 
reached  in  construing  a  statute  authorizing  the  consolidating  of  manu- 
facturing corporations.*'  On  the  other  hand,  it  has  been  expressly 
held  in  some  jiu-isdictions  that  an  electric  company  is  not  a  manu- 
facturer within  the  meaning  of  a  constitutional  provision  exempting 
manufacturers  from  taxation.** 

8.  Right  to  Occupy  Highway  or  to  Exercise  Power  of  Eminent 
Domain. — ^There  can  be  no  question  as  to  the  right  of  electric  compa- 
nies, under  their  charters,  to  occupy  the  streets  of  a  city  in  construct- 
ing their  lines  of  wires,  and  with  the  consent  of  the  dty  to  lay  them 
imder  the  ground ;  or  as  to  the  power  of  the  city  to  permit  and  to  enter 
into  a  contract  with  such  companies  by  which  they  may  be  given  the 
right  to  do  so,  and  to  grant  its  consent  upon  condition  imposed.  It 
follows  that  a  municipality,  having  the  control,  as  it  does,  over  its 
streets,  may,  for  the  purpose  of  meeting  the  necessities  of  electric 
companies,  set  apart  for  them  a  part  of  its  streets  upon  such  terms 
and  conditions  as  it  may  reasonably  impose,  without  in  any  way  mis- 
appropriating the  street,  or  any  part  of  it;  **  but  poles  may  not  be 
erected  in  a  private  alley  without  the  consent  of  the  owner  or  proper 
condemnation  proceeding.**  In  considering  the  use  of  streets 
where  electric  light  poles  are  erected,  the  courts  sustain,  generally, 
the  principle  that  any  use  of  a  street  which  is  limited  to  an  exer- 
cise of  the  right  of  public  passage,  and  which  is  confined  to  the 
mere  use  of  the  public  easement,  whether  it  be  by  old  methods  or 
new,  and  which  does  not  tend  in  any  substantitd  respect  to  destroy 
the  street  as  a  means  of  free  passage,  common  to  all  the  people,  is 
perfectly  legitimate.  By  such  uses,  the  righte  of  the  abutting  owners 
are  not  invaded.  It  is  simply  a  user  of  a  right  already  vested  in  the 
public,**  and  the  owner  of  the  soil  in  a  pubUc  street  cannot  maintain 

1«.  Kentucky      Electric      Co.      t.  t.  Laclede  Gas  Light  Co.,  145  Mo.  602, 

Buechel,  146  Ky.  660,  143  S.  W.  58,  46    S.   W.    968,   47    S.    W.   907,   43 

Ann.   Cas.   1913C   714  and  note,   38  L.R.A.  505,  overruled  on  another  point 

L.R.A.(N.S.)  907.  bv  Hendley  v.  Globe  Refinery  Co.,  106 

Notes:  64  L.it.A.  59;  7  Ann.  Cas.  Mo.  App.  20,  79  S.  W.  1163;  Boyd  v. 

727.     See  generally  Taxation.  Portland  General  Electric  Co.,  37  Ore. 

17.  Beggs  V.  Edison  Electric  Illum-  567,  62  Pac.  378,  52  L.R.A.  509. 
inating  Co.,  96  Ala.  295,  11  So.  381,       See  supra  par.  4. 

38  A.  S.  R.  94.  Note:  22  L.R.A. (N.S.)  933,  937. 

18.  State  v.  New  Orleans  R.,  etc.,  20.  Carpenter  v.  Capital  Electric 
Co.,  116  La.  144,  40  So.  597,  7  Ann.  Co.,  178  HI.  29,  52  N.  E.  973,  69  A.  S. 
Cas.  724  and  note;  Williams  v.  Park,  R.  286  and  note,  43  L.R.A.  645. 

72  N.  H.  305,  56  Atl.  463,  64  L.R.A.  21.  Loeber  v.  Butte  General  Elec- 
33  and  note;  Com.  v.  Edison  Electric  trie  Co.,  16  Mont.  1,  39  Pac.  912,  50 
Light  Co.,  145  Pa.  St.  131,  22  Atl.  841,  A.  S.  B.  468;  Palmer  v.  Larchmont 
845,  27  A.  S.  B.  683.  Electric  Co.,  158  N.  Y.  231,  52  N.  E. 

Note:  Ann.  Cas.  1913C  718  et  acq.  1092,  43  L.R.A.  672;  Brandt  v.  Spo- 

19.  State  V.  St.  Louis,  145  Mo.  551,  kane,  etc.,  B.  Co.,  78  Wash.  214,  133 
46  S.  W.  981,  42  L.B.A.  113;  Gannon    Pac.  871,  52  L.R.A. (N.S.)    760   and 
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ejectment  against  an  electric  company  occupying  part  of  the  street 
with  poles  and  appliances  for  lighting  it,  under  a  contract  made  by 
the  city  and  authorized  by  statute.^  But  it  has  been  held  that  even 
the  legislature  has  no  power  to  permit  the  erection  of  poles  for  electric 
lighting  wires  without  providing  compensation  to  the  owners  of  prem- 
ises in  front  of  which  the  poles  are  to  be  placed,  where  the  erection  of 
such  poles  impair  the  use  of  light,  air,  and  free  access.'  It  has  been 
held  that  the  general  rule  that  one  having  the  right  to  enter  on 
another's  land  has  no  right  to  overcome  the  resistance  of  the  latter  by 
violence  constituting  a  breach  of  the  peace,  applies  to  the  erection  of 
an  electric  pole  in  the  highway  under  a  license  from  the  state  or 
municipality,  and  that  where  an  abutting  property  owner  owns  the 
fee  to  the  center  of  the  street  an  electric  company  must  not  use  force 
in  erecting  its  poles  thereon  or  it  will  be  liable  for  any  injury  occa- 
sioned.* It  is  generally  conceded  that  the  supplying  of  light  ia  a 
public  purpose  for  the  accomplishment  of  which  the  power  of  emi- 
nent domain  may  be  conferred  on  electric  companies,  but  there  is  some 
difference  of  opinion  in  regard  to  the  supplying  of  power  as  a  public 
use.    This  subject  is  fully  discussed  in  another  place.* 

9.  Rights  under  Conflicting  Grants. — As  between  two  electric  cor- 
porations exercising  similar  franchises  upon  the  same  streets,  priority 
carries  superiority  of  right.'  This  does  not,  however,  mean  that  pri- 
ority in  grant  carries  with  it  the  exclusive  right  in  the  use  of  the 
streets,  but  merely  protects  the  first  company  in  its  occupation  of 
the  streets  with  its  poles  and  wires.*  Equity  will  adjust  the  conflicting 
interests  as  far  as  possible  and  control  both  so  that  each  company  may 
exercise  its  own  franchises  as  fully  as  is  compatible  with  the  neces- 
sary exercise  of  the  other's.  But  if  interference  and  limitation  of  one 
or  the  other  are  unavoidable,  the  latter  must  give  way,  and  it  has 
been  held  that  the  fact  that  it  is  under  contract  with  the  city  for 
work  of  a  public  nature  does  not  alter  its  position  or  give  it  any 
claim  to  preference.' 

note.    Generally  as  to  what  will  con-  571,  Ann.  Cas.  1913E  472  and  note,  45 

stitute  an  additional  burden  or  servi-  L.R.A.{N.S.)   601. 

tude  upon  a  street  or  highway,  see  4.  See  Eminent  Domain. 

Highways.  5.  Edison  Electric  Light,  etc.,  Co. 

1.  French  v.  Robb,  67  N.  J.  L.  260,  v.  Merchants'  etc.,  Power  Co.,  200  Pa. 
51  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A.  St.  209,  49  Atl.  766,  86  A.  S.  R.  712. 
956;    Palmer   v.    Larchmont    Electric  6.  Rutland    Electric    Light    Co.    v. 
Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43  Marble  City  Electric  Light  Co.,  65  Vt 
L.R.A.  672.  377,  26  Atl.  635,  36  A.  S.  R.  868  and 

2.  Note:  50  A.  S.  R.  471.     As  to  note,  20  L.R.A.  821. 

injuries  to  private  property  by  erec-       7.  Edison  Electric  Light,  etc.,  Co. 

tion  of  electric  poles,  see  infra,  par.  v.  Merchants'  etc.,  Electric  Light,  etc, 

35.  Co.,  200  Pa.  St.  209,  49  AtL  766,  86 

3.  Souther    v.    Northwestern     Tel.  A.  S.  R.  712  and  note. 
Exch.  Co.,  118  Minn.  102,  136  N.  W. 
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10.  Duties  as  to  Fttrnishing  Service  Generally. — Where  an  electric 
light  and  power  company,  c^rating  under  a  quasi  public  charter, 
enters  into  an  ordinary  contract  to  furnish  electricity  for  a  given 
number  of  lights  or  for  a  given  amount  of  power,  the  obligation  as  to 
the  amount  of  power  or  light  to  be  supplied  must  be  construed  and 
determined  according  to  the  general  principles  of  contract,  which  as 
a  rule  are  absolute,^  and  payment  for  service  for  a  reasonable  term  in 
advance  may  be  required,**  but  in  reference  to  the  duties  incumbent 
on  the  vendor  or  company  by  reason  of  the  dangerous  nature  of  elec- 
tricity, and  as  to  the  methods  and  appliances  for  its  proper  use  and 
delivery,  these,  in  the  absence  of  speciiSc  stipulations  concerning  them, 
should  be  considered  as  arising,  in  part,  from  the  position  the  parties 
have  assumed  towards  each  other,  and  to  be  det«rmined.  under  the 
general  principles  of  the  law  of  negligence.*'  When  an  electric  com- 
pany undertakes  to  furnish  two  kinds  of  service,  it  will  not  be  per- 
mitted to  refuse  to  furnish  one  kind  without  the  other,  unless  such 
right  is  reserved  to  it  by  its  charter.***  In  some  municipalities,  elec- 
tric companies  are  required  to  obtain  municipal  consent  before  setting 
up  additional  poles  and  stringing  wires  for  the  purpose  of  furnishing 
service  to  its  patrons  or  applicants.  Although  not  of  frequent  occur- 
rence, the  question  sometimes  arises  whether  the  electric  company 
in  such  a  case  has  the  right  to  shift  to  the  applicant  the  burden  of 
obtaining  the  necessary  consent  to  place  the  company's  appliances  in 
the  public  street,  so  that  it  may  supply  such  applicant  with  the  desired 
commodity.  The  question  has  been  answered  by  holding  that  where 
it  appears  that  it  is  usual  for  companies  furnishing  electric  service  to 
attend  to  the  obtaining  of  the  necessary  consent,  it  will  be  presumed 
that  the  particular  company  follows  the  usual  custom  and  itself  per- 
forms the  details  incident  to  the  connection  of  its  lines  with  the  prem- 
ises of  the  applicant.  The  burden  of  establishing  a  contrary  custom 
is  upon  the  electric  company,  as  is  also  the  burden  of  establishing  any 
defense  predicated  upon  its  inability,  through  physical,  legal,  finan- 
cial, or  other  obstacles,  to  furnish  the  service  demanded.**  The  legis- 
lature, or,  in  a  proper  case,  a  municipality,  in  the  exercise  of  its  power 
to  regulate  rates  for  electric  light  service,  may  impose  on  the  electric 
company  the  duty  of  furnishing  incandescent  lamps  without  charge, 
but  there  is  no  authority  to  create  such  duty  by  a  stjitute  or  ordinance 

8.  Ex  p.  Goodrich,  160  Cal.  410, 117  (N.S.)  848.  See  infra,  par.  12  et  seq. 
Pac.  451,  Ann.  Cas.  1913 A  56  (holding  10a.  Seaton  Mountain  Electric  Light, 
that  the  current  must  be  furnished  in  a  etc.  Co.  v.  Idaho  Sprinps  Inv.  Co.,  49 
safe  and  convenient  form) ;  Turner  v.  Colo.  122,  111  Pac.  834,  33  L.R.A. 
Southern  Power  Co.,  154  N.  C.  131,  69    (N.S.)  1078  and  note. 

S.  R.  767,  32  L.R.A.(N.S.)  848.  11.  State  v.  Consumers'  Power  Co., 

9.  Note:  Ann.  Cas.  1914D  119.  119  Minn.  225,  137  N.  W.  1104,  Ann. 

10.  Turner  v.  Southern  Power  Co.,  Cas.  1914B  19,  41  L.R.A.(N.S.)  1181. 
154  N.  C.  131,  69  S.  E.  767,  32  L.R.A. 
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independent  of  and  unrelated  to  the  power  of  rate  regulation.**"  On 
the  same  principle  the  company  is  not  required  to  furnish  free  of 
cost  transformers  to  adapt  the  current  to  the  consumer's  appli- 
ances.***> 

11.  Discrimisation  against  Customers.  —  Electric  companies  are 
bound  by  the  implication  of  the  law  empowering  them  to  do  business, 
to  make  no  unreasonable  discriminations  between  those  whom  they 
furnish  with  service ;  that  is,  they  must  not  be  partial,  and  must  serve 
alike  all  who  are  similarly  circumstanced  with  reference  to  their  sys- 
tem, or  who  are  members  of  any  class  to  which  they  have  undertaken 
or  are  otherwise  bound  to  furnish  service.**  If  this  were  not  so,  and  if 
a  corporation  existing  by  the  grant  of  a  public  franchise  and  supply, 
ing  such  a. convenience  and  necessity  as  electricity,  could  at  will  favor 
certain  individuals  with  low  rates  and  charge  others  exorbitantly 
high,  or  refuse  service  altogether,  the  business  interests  and  the 
domestic  comforts  of  every  man  would  be  at  their  mercy.**  In  accord- 
ance with  this  principle  it  has  been  held  that  the  refusal  of  an  electric 
light  company  to  furnish  electric  light  to  a  customer  unless  he  pays 
for  the  cost  of  a  transformer,  to  induce  a  lesser  current  in  the  wire 
leading  to  his  house,  is  an  unjust  discrimination,  when  the  company 
furnishes  such  instruments  free  to  all  other  customers.** 

IV.  Liability  of  Electric  Companies  fob  Pebsonal  Injuries 

Negligence  Proximately  Causing  Injury  a»  Basis  of  Liability 

12.  In  General. — ^While,  as  will  be  seen,  those  engaged  in  gen- 
erating and  distributing  electricity  are  held  to  a  high  degree  of  care 
for  the  protection  of  those  liable  to  come  in  contact  with  this 
dangerous  and  subtle  force,**  yet  it  is  well  established  that  the 
liability  of  electric  light  and  power  companies  for  damages  for  per- 
sonal injuries  either  to  the  public  or  to  their  patrons,  is  governed, 
not     by     the     principles     of     insurance     of     safety,**     nor    "of 

11a.  Ex  p.  Goodrich,  160  Gal.  410,  St.  336,  49  N.  E.  121,  41  L.R.A.  422. 

117  Pac.  451,  Ann.  Caa.  1913A  56  and  13.  Snell  v.  Clinton  Electric  Light, 

note.  etc.,  Co.,  196  111.  626,  63  N.  E.  1082, 

lib.  State  V.  Waseca,  122  Minn.  348,  89  A.  S.  R.  341,  58  L.R.A.  284;  Cin- 

142  N.  W.  319,  46  L.R.A.(N.S.)  437  cinnati,  etc.,  R.  Co.  v.  Bowling  Green. 

and  note;  Hunt  v.  Marianna  Electric  57  Ohio   St.  336,  49  N.  E.  121,  41 

Co.,    (Ark.)    170    S.    W.   96,   L.R.A.  L.R.A.  422. 

1915B  897  and  note.  14.  Snell  v.  Clinton  Electric  Light, 

12.  Snell  V.  Clinton  Electric  Light,  etc.,  Co.,  196  111.  626,  63  N.  E.  1082, 

etc.,  Co.,  196  111.  626,  63  N.  E.  1082,  89  A.  S.  R.  341,  58  L.R.A.  284. 

89  A.  S.  R.  341,  58  L.R.A.  284;  State  15.  See  infra,  par.  13  and  16. 

V.  Consumers'  Power  Co.,  119  Minn.  16.  Alabama   City,  etc.,  R.   Co.   v. 

225, 137  N.  W.  1104,  Ann.  Gas.  1914B  Appleton,  171  Ala.  324,  54  So.  638, 

19,  41  L.R.A.(N.S.)  1181;  Cincinnati,  Ann.  Gas.  1913A  1181;  City  Electric 

etc.,  R.  Co.  V.  Bowling  Green,  57  Ohio  St.  R.  Co.  v.  Coneiy,  61  Ark.  381,  33 
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contracts,*'  but,  as  in  the  case  of  personal  injuries  generally,  by 
the  simple  rules  of  negligence,**  and  no  liability  to  respond  in 
damages  will  attach  in  the  absence  of  negligence  on  the  part  of 
the  company  or  its  employees  proximately  causing  the  injury  com- 
plained of.**  These  rules  are  applicable  to  the  wiring  of  buildings 
and  the  installation  of  appliances,  when  the  work  is  done  by  or  under 
the  direction  of  the  electric  company,  though  if  it  is  done  by  an 
independent  contractor,  the  liability  is  ordinarily  on  such  con- 
tractor.** Having  exercised  the  requisite  degree  of  care,  skill,  and 
diligence,  it  discharges  its  entire  obligation,  and  its  liability  ceases.** 
On  the  other  hand  an  electric  company  is  clearly  liable  in  damages  for 
an  injury  proximately  resulting  from  its  failure  to  exercise  the  proper 
degree  of  care,*  to  one  to  whom  it  owes  the  duty  of  such  care,*  nor  can 
it  escape  such  responsibility,  as  is  sometimes  attempted,  by  stipulating 
in  its  contracts  with  its  customers  against  liability  for  negligence.* 

S.  W.  426,  54  A.  8.  B.  262,  81  L.11.A.      21.  City  Electric  St.  B.  Co.  v.  Con- 

670    and    note;    Pennebaker    v.    San  cry,  61  Ark.  381,  33  S.  W.  426,  54 

Joaquin  Light,  etc.,  Co.,  158  Cal.  579,  A.  S.  R.  262  and  note,  31  L.R.A.  570 

112  Pac.  459,  139  A.  S.  R.  202,  31  and  note;  Pennebaker  v.  San  Joaquin 

L.R.A.(N.S.)    1099;    Denver    Consol.  Light,  etc.,  Co.,  158  Cal.  579, 112  Pac. 

El.  Co.  V.  Simpson,  21  Colo.  371,  41  459, 139  A.  S.  R.  202,  31  L.R.A.(N.S.) 

Pac.  499,  31  L.R.A.  566;  Mangan  v.  1099;    Denver    Consolidated    Electric 

Louisville  Electric  Light  Co.,  122  Ky.  Co.  v.  Simpson,  21  Colo.  371,  41  Pac. 

476,  91  S.  W.  703,  6  L.R.A.(N.S.)  499,  31  L.R.A.  566  and  note;  Mangan 

459;  Turner  v.  Southern  Power  Co.,  v.  Louisville  Electric  Light  Co.,  122 

154  N.  C.  131,  69  S.  E.  767,  32  L.R.A.  Ky.  476,  91  S.  W.  703,  6  L.R.A.(N.S.) 

(N.S.)  848.  459  and  note;  Hebert  v.  Lake  Charles 

Note:  22  L.R.A. (N.S.)  1169.  Ice,  etc.,  Co.,  Ill  La.  522,  35  So.  731, 

17.  Turner  v.  Southern  Power  Co.,  100  A.  S.  R.  505  and  note,  64  L.R.A. 
154  N.  C.  131,  69  S.  E.  767,  32  L.RA,  101;  Gannon  v.  Laclede  Gas  Light  Co., 
(N.S.)  848;  British  Columbia  Eleo-  145  Mo.  502,  46  S.  W.  968,  47  S.  W. 
trie  R.  Co.  v.  Crompton,  43  Can.  Sup.  907,  43  L.R.A.  505,  overruled  on  an- 
Ct.  1,  17  Ann.  Cas.  1038  and  note.  other  point  by  Hendley  v.  Globe  Re- 

18.  Turner  v.  Southern  Power  Co.,  finery  Co.,  106  Mo.  App.  20,  79  S.  W. 
154  N.  C.  131,  69  S.  E.  767,  32  L.R.A.  1163;  Ryan  v.  St  Louis  Transit  Co., 
(N.S.)  848.  190  Mo.  621,  89  S.  W.  865,  2  L.R.A. 

19.  Harrison  v.  Kansas  City  Klec-  (N.S.)  777;  Turner  v.  Southern  Pow- 
tric  Light  Co.,  195  Mo.  606,  93  S.  W.  er  Co.,  154  N.  C.  131,  69  S.  E.  767,  32 
951,  7  L.R.A.(N.S.)  293;  Turner  v.  L.R.A.(N.S.)  848;  Boyd  v.  Portland 
Southern  Power  Co.,  154  N.  C.  131,  General  Electric  Co.,  37  Ore.  567,  62 
69  S.  E.  767,  32  L.R.A.(N.S.)  848;  Pac.  378,  52  L.R.A.  509;  Alexander  v. 
Ahem  v.  Or^on  Telephone,  etc.,  Co.,  Nanticoke  Light  Co.,  209  Pa.  St.  571, 
24  Ore.  276,  33  Pac.  403,  35  Pac.  549,  58  Atl.  1068,  67  L.R.A.  475;  Gloster  v. 
22  L.R.A.  635;  Nelson  v.  Narragansett  Toronto  Electric  Light  Co.,  38  Can. 
Electric  Lighting  Co.,  26  R.  L  258,  58  Sup.  Ct.  27,  6  Ann.  Cas.  529, 1  British 
Atl.  802,  106  A,  8.  R.  711,  67  L.R.A.  Rul.  Cas.  786  and  note. 

116;  Brush  Electric  Light,  etc.,  Co.  ▼.  Notes:  Ann.  Cas.  1913D  913;  1  Brit- 

Lefevre,  93  Tex.  604,  57  S.  W.  640,  ish  Rul.  Cas.  797. 

77  A.  S.  R.  898,  49  L.R.A.  771.  1.  See  infra,  par.  13. 

Note:  Ann.  Cas.  1913D  914.  2.  See  infra,  par.  16. 

20.  Fish  V.  Waverly  Electric  Light,  3.  Note:  100  A.  S.  R.  519.  See 
etc.,  Co.,  189  N.  Y.  336,  82  N.  E.  150,  generally  Contraots,  toL  6,  p.  727  et 
13  L.R.A.(N.S.)  226  and  note.  seq. 
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The  proximate  cause  of  an  injury  has  been  defined  as  that  which  in  a 
natural  and  continuous  sequence,  unbroken  by  any  new,  independ- 
ent cause,  produces  the  injury,  without  which  such  injury  would  not 
have  occurred,*  and  in  determining  the  liability  of  an  electric  com- 
pany for  a  personal  injury  alleged  to  have  been  caused  by  its  negli- 
gence, as  in  other  actions  for  negligent  injuries,  the  generally  accepted 
test  is  that  negligence  is  not  the  proximate  cause  of  an  accident  unless, 
under  all  the  circumstances,  the  accident  might  have  been  reason- 
ably foreseen  by  a  person  of  ordinary  intelligence  and  prudence,  and 
that  it  is  nof  enough  to  prove  that  the  accident  is  a  natural  conse- 
quence of  the  negligence,  it  must  also  have  been  the  probable  conse- 
quence.* The  law  does  not  require  impossibilities  of  such  compa- 
nies in  avoiding  accidents  and  resulting  injuries,  and,  in  the  erection 
and  maintenance  of  their  poles,  wires,  and  other  appliances,  they  are 
bound  to  anticipate  only  such  combinations  of  circumstances  and 
accidents  and  injuries  therefrom  as  they  may  reasonably  forecast  as 
likely  to  happen,*  taking  into  account  their  own  paJst  experience  and 
the  experience  and  practice  of  others  in  similar  situations,  together 
with  what  is  inherently  probable  in  the  condition  of  their  appliances 
as  they  relate  to  the  conduct  of  their  business.'  Thus  for  instance,  if 
a  storm  that  could  not  be  anticipated,  or  reasonably  foreseen,  is  the 
cause  of  a  wire  falling,  and  the  company  is  not  negligent  in  allowing 
it  to  remain  there  for  an  unreasonable  time,  then  under  those  circum- 

4.  Seith  ▼.  Commonwealth  Electric  6.  Seith  ▼.  Commonwealth  Electric 

€o.,  241  III.  252,  89  N.  E.  425,  132  Co.,  241  111.  252,  89  N.  E.  425,  132 

A.  S.  R.  204,  24  L.R.A.(N.S.)   978;  A.  S.  R.  204,  24  L.R.A.(N.S.)   978; 

Mize  V.  Rocky  Mountain   Boll   Tele-  Hebert  v.  Lake  Charies  Ice,  etc.,  Co., 

pli.>ne  Co.,  38  Mont.  521, 100  Pac.  971,  111  La.  522,  35  So.  731,  100  A.  S.  B. 

129  A.  S.  R.  659,  16  Ann.  Cas.  1189.  505  and  note,  64  L.R.A.  101;  Guinn 

See  generally  NEGLicENcaB;  Pboximatb  v.  Delaware,  etc.,  Tel.  Co.,  72  N.  J.  L. 

Cause.  276,  62  Atl.  412,  111  A.  S.  R.  668,  3 

6.  Seith  V.  Commonwealth  Electric  L.R.A.(N.S.)   988;  Boyd  v.  Portland 

Co.,  241  111.  252,  89  N.  E.  425,  132  Electric   Co.,   40   Ore.   126,   66    Pac. 

A.  S.  R.  204,  24  L.R.A.(N.S.)   978;  576,    57    L.R.A.    619;    Mitchell    v. 

Brush    Electric    Light,    etc.,    Co.    v.  Charleston  Light,  etc.,  Co.,  45  S.  C. 

Lefevre,  93  Tex.  604,  57  S.  W.  640,  146,  22   S.   E.   767,  31  L.R.A.  577; 

77  A.  S.  R.  898  and  note,  49  L.R.A.  Snyder  v.  Wheeling  Electrical  Co.,  43 

771;  Jackson  v.  Wisconsin  Tel.  Co.,  88  W.  Va.  661,  28  S.  E.  733,  64  A.  S.  R. 

Wis.  243,  60  N.  W.  430,  26  L.R.A.  922,   39    L.R.A.   499;    Huber   v.   La 

101;  Block  V.  Milwaukee  St.  R.  Co.,  Crosse  City  R.  Co.,  92  Wis.  636,  66  N. 

89  Wis.  371,  61  N.  W.  1101,  46  A.  S.  W.  708,  53  A.  S.  R.  940,  31  L.R.A. 

R.  849,  27  L.R.A.  365;  Huber  v.  La  583  and  note. 

Crosse  City  R.  Co.,  92  Wis.  636,  66  Notes:  56  A.  S.  R.  68;  77  A.  S.  R. 

N.  W.  708,  53  A.  S.  R.  940  and  note,  901;  16  Ann.  Cas.  1195;  21  Ann.  Cas. 

31  L.R.A.  583;  Wilbert  v.  Sheboygan  377. 

Light,  etc.,  R.  Co.,  129  Wis.  1,  106  N.  7.  Snyder  v.   Wheeling   Electrical 

W.  1058, 116  A.  S.  R.  931.  Co.,  43  W.  Va.  661,  28  S.  E.  733,  61 

Note:  22  LJl.A.(N.S.)  1174.  A.  S.  R.  922,  39  UKA.  499. 
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stances,  it  will  not  be  liable  for  injuries  resulting.*  So  where  the 
injury  occurs  in  a  pltu^  to  which  persons  are  not  in  the  habit  of  resort- 
ing, either  for  pleasure  or  business,  the  electric  company  will  not 
be  liable,  as  in  such  a  case  the  injury  could  not  reasonably  be  antici- 
pated.* If  however  the  injury  follows  as  a  direct  consequence  of  the 
negligent  act  or  omission,  it  cannot  be  said  that  the  company  is  not 
responsible  therefor  because  the  particular  injury  could  not  have  been 
anticipated.**  Thus,  for  instance,  if  a  live  wire  should  fall  upon  a  side- 
walk, the  electric  company  should  reasonably  anticipate  that  someone 
may  attempt  to  remove  it  to  prevent  injury,  and  if  in  so  doing  some 
other  person  is  injured,  the  electric  company  would  be  liable.^*  In 
some  cases  in  determining  the  liability  of  an  electric  company  for 
negligent  injury  the  courts  have  applied  the  doctrine  of  concurrent 
negligence,  namely,  that  if  the  defendant  is  neghgent,  and  his  negli- 
gence combines  with  that  of  another,  or  with  any  other  independent 
intervening  cause,  he  is  liable  although  his  negligence  was  not  the 
sole  negligence,  or  the  sole  proximate  cause,  and  although  hia  negli- 
gence, without  such  other  independent,  intervening  cause,  would  not 
have  produced  the  injury.** 

13.  Degree  of  Care  Required  to  Avoid  Liability. — While  the  meas- 
ure of  duty  resting  upon  electric  companies  in  order  to  exonerate  them 
from  liability  for  negligence  is  expressed  by  the  courts  in  forms  vary- 
ing from  reasonable  *•  or  ordinary  care  and  dihgence,**  to  a  close 

8.  Boyd  V.  Portland  Electric  Co.,  11.  Seith  v.  Commonwealth  Electric 
40  Ore.  126,  66  Pac.  576,  57  L.R.A.  Co.,  241  111.  252,  89  N.  E.  425,  132 
619;  Mitchell  v.  Charleston  Light,  etc.,  A.  8.  R.  204,  24  L.R.A.(N.S.)  978,  in 
Co.,  45  S.  C.  146,  22  S.  E.  767,  31  which  case  a  policeman  struck  a  fallen 
L.R.A.  577  and  note.  live  wire  with  his  dab  and  east  it  upon 

Notes:    22   L.R.A.(N.S.)    U74;    1  a  passer-by. 
British  Rul.  Cas.  808.  12.  Harrison  ▼.  Eansas  City  Elec- 

9.  Greenville  v.  Pitts,  102  Tex.  1,  trie  Light  Co.,  195  Mo.  606,  93  S.  W. 
107  S.  W.  50,  132  A.  S.  R.  843,  14  951,  7  L.R.A.(N.S.)  293  and  note,  and 
L.R.A.(N.8.)    979;    Burnett    v.    Ft   see  infra  par.  23. 

Worth  Light,  etc.,  Co.,  102  Tex.  31,  18.  Illingsworth  v.  Boston  Electric 

112  S.  W.  1040, 19  L.R.A.(N.S.)  504;  Light  Co.,  161  Mass.  583,  37  N.  E. 

Wetherby  v.  Twin  State  Gas  Co.,  83  778,  25  L.R.A.  552;  Griffin  v.  United 

Vt.  189,  75  Atl.  8,  21  Ann.  Cas.  1092,  Electric  Light  Co.,  164  Mass.  492,  41 

25  L.R.A.(N.S.)  1220.  N.  E.  675,  49  A.  S.  R.  477,  32  L.R.A. 

10.  Seith  v.  Commonwealth  Elec-  400;  Block  v.  Milwaukee  St  R.  Co., 
trie  Co.,  241  ni.  252,  89  N.  E.  425,  89  Wis.  371,  61  N.  W.  1101,  46  A.  S. 
132  A.  S.  R.  204,  24  L.R.A.(N.S.)  R.  849,  27  L.R.A.  365;  Huber  v.  La 
978;Hoppev.  Winona,  113  Minn.  252,  Crosse  City  R.  Co.,  92  Wis.  636,  66 
129  N.  W.  577,  Ann.  Cas.  1912A  247,  N.  W.  708,  53  A.  S.  R.  940,  31  L.R.A. 
33  L.R.A.(N.S.)  449:  Harrison  v.  583 ;  Wilbert  v.  Sheboygan  Light,  etc., 
Kansas  City  Electric  Light  Co.,  195  R.  Co.,  129  Wis.  1,  106  N.  W.  1058, 
Mo.  606,  93  S.  W.  951,  7  L.R.A.(N.S.)  U6  A.  S.  R.  93L 

293 ;Mizev.  Rocky  Mountain  Bell  Tele-       Notes:    6    L.R.A.(N.S.)    459;    22 
phone  Co.,  38  Mont.  521, 100  Pac.  971,  L.R.A-(N.S.)     1169:    16    Ann.    Cas. 
129  A.  S.  R.  659,  16  Ann.  Cas.  1189.  1195;  1  British  Rul.  Cas.  797. 
Note:  100  A.  S.  R.  527,  533.  14.  Atlanta  ConsoL  St  R.  Co.  v. 
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approximation  to  the  view  that  they  are  insurers,*'  yet  the  generally 
accepted  rule  in  such  cases,  as  in  determining  liability  for  negligent 
injuries  generally,  is  that  such  companies  are  bound  to  use  reasonable 
care  in  the  construction  and  maintenance  of  their  lines  and  appa- 
ratus; that  is,  such  care  as  a  reasonable  man  would  use  under  the 
circumstances,  and  will  be  responsible  for  any  conduct  falling  short 
of  this  standard.  The  degree  of  care  which  will  satisfy  this  require- 
ment varies,  of  course,  with  the  danger  which  will  be  incurred  by 
negligence,*'  and  must  be  commensurate  with  the  danger  involved,*' 
and,  according  to  numerous  decisions,  where  the  wires  maintained  by 
a  company  are  designed  to  carry  a  strong  and  powerful  current  of 
electricity,  so  that  persons  coming  in  contact  with  them  are  certain 
to  be  seriously  injured,  if  not  killed,  the  law  imposes  upon  the  com- 
pany the  duty  of  exercising  the  utmost  care  and  prudence  consistent 
with  the  practical  operation  of  its  plant,  to  prevent  such  injury.*' 

Owings,  97  Ga.  663,  25  S.  E.  377,  33  Wash.  387,  78  Pae.  1013, 104  A.  S.  B. 

LJI.A.  798.  962. 

Notes:  93  A.  S.  R.  800;  22  L.R.A.  Notes:  100  A.  S.  R.  517;  129  A.  S. 

(N.8.)    1169.  R.  fif!);  130  A.  S.  R.  255-473;  132  A. 

15.  Note:  22  L.R.A.(N.S.)   1169.  S.   R.  216;   6  L.R.A.(N.S.)   460;  16 

16.  City  Electric  St.  R.  Co.  v.  Con-  Ann.  Cas.  1195;  Ann.  Cas.  1913D  916; 
erj',  61  Ark.  381,  33  S.  W.  426,  54  1  British  Rul.  Cas.  797. 

A.  S.  R.  262,  31  L.R.A.  570  and  note.  18.  Phoenix  Light,  etc.,  Co.  v.  Ben- 
Note  :  100  A.  S.  B.  516.  "«"'  8  Ariz.  314,  74  Pac.  48,  63  L.R.A. 
17  Eaton  v  Weiser  12  Idaho  544  ^19;  City  Electric  St.  R.  Co.  v.  Coneiy, 
86  Pac  Ml,  U8  ZTr  2SfpS  ?i./'-^f  ^'f  S  W  426  54  A  S.  R 
tine  y.  Site,  225  111.  630,  80  N.  E.  ^f  *"i  "^'j?'  31  L.r^  570  and 
QAK.  a  TD  A  />jo^  OAK  D  _L  ^ote ;  GiTaudi  v.  Electric  Imp.  Co., 
?^'  %  hr  i^^V  ^1  'in^*^  J-  107  Cal.  120,  40  Pac.  108,  48  A  S.  R 
J^rJ^.^o'  ^\^Ji;  ^'}^^  ^T.^-  114,  28  L.R:a.  596;  Denver  Consoli- 
876, 106  A.  8.  R.  347;  Walter  v.  Bal-  jat^d  Electric  Co.  v.  Simpson,  21  Colo, 
timore  Electric  Co.,  109  Md.  613,  71  371,  41  Pac.  499,  31  L.R.A.  566  and 
Atl.  953,  22  L.R.A.(N.S.)  1178;  Gil-  note;  Winegamer  v.  Edison  Light, 
bert  V.  Dulnth  General  Electric  Co.,  etc.,  Co.,  83  Kan.  67, 109  Pac.  778,  28 
93  Minn.  99,  100  N.  W.  653,  106  A.  L.B.A.(N.S.)  677;  .  McLaughlin  v. 
S.  R.  430;  Musolf  v.  Duluth  Edison  Louisville  Electric  Light  Co.,  100  Ky. 
Electric  Co.,  108  Minn.  369,  122  N.  173,  37  S.  W.  851,  34  L.R.A.  812; 
W.  499,  24  L.R.A.(N.S.)  451;  Hoppe  Mangan  v.  Louisville  Electric  Light 
V.  Winona,  113  Minn.  252,  129  N.  W.  Co.,  122  Ky.  476,  91  S.  W.  703,  6 
577,  Ann.  Cas.  1912A  247,  33  L.R.A.  L.R.A.(N.S.)  459  and  note;  Lewis  v. 
(N.S.)  449;  Perham  v.  Portland  Gen-  Bowling  Green  Gaslight  Co.,  135  Ky, 
eral  Electric  Co.,  33  Ore.  451,  53  Pac.  611,  117  S.  W.  278,  22  L.R.A.(N.S.) 
14,  24,  72  A.  S.  R.  730,  40  L.R.A.  799 ;  1169  and  note;  Paducah  Light,  etc., 
Herron  v.  Pittsburg,  204  Pa.  St.  509,  Co.  v.  Parkman,  156  Ky.  197,  160  S. 
54  Atl.  311,  93  A.  S.  R.  798;  Moran  v.  W.  931, 52  L.R.A.(N.S.)  586  and  note; 
Corliss  Steam  Engine  Co.,  21  R.  I.  Potts  v.  Shrevcport  Belt  R.  Co.,  110 
386,  43  Atl.  874,  45  L.R.A.  267;  Par-  La.  1,  34  So.  103,  98  A.  S.  R.  452;  He- 
sons  v.  Charleston  Consolidated  Rv.,  bert  v.  Lake  Charles  lee,  etc.,  Co.,  Ill 
Gas,  etc.,  Co.,  69  S.  C.  305,  48  S.  E.  La.  522,  35  So.  731,  100  A.  S.  R.  505 
284,  104  A.  S.  R.  800;  Anderson  v.  and  note,  64  L.R.A.  101;  Gilbert  v. 
Seattle-Tacoma  Interurban  B.  Co.,  36  Duluth  General  Electric  Co.,  93  Minn. 
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This  is  especially  true  of  high  tension  wires  suspended  over  the  streets 
of  populous  cities  or  towns;  for  here  the  danger  is  great,  and  the 
care  exercised  must  be  commensurate  with  it^*  In  determining  the 
question  of  the  degree  of  care  to  be  exercised,  it  is  proper  for  the 
jury  to  take  into  consideration  the  location  of  the  lines,  whether  in 
thickly  or  sparsely  settled  communities,  the  use  to  which  they  are  to 
be  put,  the  harmless  or  dangerous  character  of  the  current  to  be  trans- 
mitted, their  remoteness  or  proximity  to  travelers  on  the  highway, 
and  any  other  circumstances  affecting  the  case.*"  According  to  some 
authorities  where  the  power  has  been  granted  to  an  electric  company 
to  place  the  wires  conducting  its  electricity  overhead  or  underground, 
the  company  will  not  be  deemed  to  be  guilty  of  negligence  in  placing 
its  wires  overhead,  although  they  are  more  dangerous  in  this  position. 
The  company  having  the  two  methods  of  disposing  of  its  wires  may 


99, 100  N.  W.  653, 106  A.  8.  R.  430;  200  Pa.  St.  540,  50  Atl.  161,  86  A.  S^, 

Musolf  V.  Duluth  Edison  Electric  Co.,  R.  732  and  note;  Herron  v.  Pittsburg, 

108  Minn.   369,  122  N.  W.  499,  24  204  Pa.  St.  509,  54  Atl.  311,  93  A.  S. 

L.R.A.(N.S.)451;  Temple  t.  McComb  R.  798  and  note;  Alexander  v.  Nanti- 

City  Electrie  Light,  etc.,  Co.,  89  Miss,  coke  Light  Co.,  209  Pa.  St.  571,  58 

1,  42  So.  874,  119  A.  S.  R.  698,  10  Atl.  1068,  67  L.R.A.  475;  Delahunt  v. 

Ann.  Cas.  924,  11  L.R.A.(N.S.)  449;  United  Telephone,  etc.,  Co.,  215  Pa. 

Gannon  v.  Laclede  Gaslight  Co.,  145  St.  241,  64  Atl.  515,  114  A.  S.  R.  958; 

Mo.  502,  46  S.  W.  968,  47  S.  W.  907,  Snyder  v.  Wheeling  Electrical  Co.,  43 

43  L.R.A.  505,  overruled  on  another  W.  Va.  661,  28  S.  E.  733,  64  A.  S.  R. 

point  by  Hendley  v.  Globe  Refinery  922  and  note,  39  L.R.A.  499;  Runyan 

Co.,  106  Mo.  App.  20,  79  S.  W.  1163;  v.  Kanawha  Water,  etc.,  Co.,  68  W 

Braun  v.  Buffalo  General  Electric  Co.,  Va.    609,   71   S.    E.   259,   35    L.R.A. 

200  N.  Y.  484,  94  N.  E.  206, 140  A.  S.  (N.S^)  430^  Gloster  v.  Toronto  Elec- 


R.  645,  21  Ann.  Cas.  370,  34  L.RA. 
(N.S.)  1089  and  note;  Haynes  v. 
Raleigh  Gas  Co.,  114  N.  C.  203,  19  S. 
E.  344, 41  A.  S.  R.  786,  26  L.R.A.  810; 


trie  Light  Co.,  38  Can.  Sup.  Ct.  27,  6 
Ann.  Cas.  529, 1  British  Rul.  Cas.  786 
and  note ;  British  Columbia  Electric  R. 
Co.  V.  Crompton,  43  Can.  Sup.  Ct.  1, 


Turner  v.   Southern  Power  Co.,  154  17  Ann.  Cas.  1038, 

N.  C.  131,  69  S.  E.  767,  32  L.R.A.  Notes:  43  A.  S.  R.  34;  46  A.  S.  R. 

(N.S.)   848;  Ferrell  v.  Dixie  Cotton  855;  76  A.  S.  R.  707;  77  A.  S.  R.  29; 

Mills,  157  N.  C.  528,  73  S.  E.  142,  37  "          ~                  -                    —     - 

L.R.A.(N.S.)    64;    Ahem   v.    Oregon 

Telephone,  etc.,  Co.,  24  Ore.  276,  33  S.  R.  232;  132  A.  8.  R.  554;  36  L.R.A. 


95  A.  S.  R.  444;  97  A.  S.  R.  67;  111 
A.  S.  R.  672;  116  A.  S.  R.  934;  118  A, 


Pac.  403,  35  Pac.  549,  22  LJR.A, 
635;  Perham  v.  Portland  General 
Electric  Co.,  33  Ore.  451,  53 
Pac.   14,   24,   72   A.    S.   R.   730,  40 


(N.S.)  280;  45  L.R.A.(N.S.)  304,  305; 
16  Ann.  Cas.  1195;  Ann.  Cas.  1913D 
916;  1  British  Rul.  Cas.  798. 
19.  City  Electric  St.  R.  Co.  ▼.  Con- 


L.R.A.  799;  Boyd  v.  Portland  General  ery,  61  Ark.  381,  33  S.  W.  426,  54 

Electric  Co.,  37  Ore.  567,  62  Pac.  378,  A.  S.  R.  262  and  note,  31  LJtjL  670 

62  L.R.A.  609;  Gentzkow  v.  Portland  and  note. 

R.  Co.  54  Ore.  U4,  102  Pac.  614, 135  Note:  100  A.  S.  R.  517. 

A.  S.  R.  821  and  note;  Mooney  v.  20.  Boyd  v.  Portland  General  Elec- 

Luzeme  Borough,  186  Pa.  St.  161,  40  trie  Co.,  37  Ore.  567,  62  Pac  37S,  62 

Atl.  311,  40  L.R.A.  811;   Pitegerald  LJl.A.  509. 

T.  Edison   Electric  Illuminating   Co.,  Note:  100  A.  S.  B.  618. 
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exercise  its  option  and  choose  either  method  without  reference  to 
which  of  the  two  methods  is  the  safer.* 

14.  Contributory  Negligence  or  Assumption  of  Risk  as  Affecting 
Liability. — Where  it  is  sought  to  hold  an  electric  company  liable  for 
personal  injuries  alleged  to  have  resulted  from  its  negligence,  the 
usual  rule  in  action  for  personal  injuries  generally  applies,  that  if, 
notwithstanding  the  negligence  of  the  defendant,  the  injured  person 
was  guilty  of  negligence  proximately  contributing  to  the  injury  com- 
plained of,  there  can  be  no  recovery.*  The  law  imposes  upon  a  person 
sui  juris  the  obligation  to  use  ordinary  care  for  his  own  protection, 
the  degree  of  which  is  commensurate  with  the  danger  to  be  avoided, 
and  as  danger  from  uninsulated  or  otherwise  defective  wires  is  pro- 
portionate to  the  amount  of  electricity  so  transmitted,  contact  with 
such  wires  should  be  avoided  when  their  existence  is  known.'  Accord- 
ingly, it  has  been  held  that  where  a  person  knows  of  the  dangerous 
character  of  electric  wires,  and,  so  knowing,  purposely  comes  in  con- 
tact with  them,  he  is  guilty  of  contributory  negligence  and  cannot 
recover  for  the  resulting  injury.*  So,  too,  suspicion,  entertained  by 
a  person  of  a  suitable  age  and  reasonable  discretion,  that  a  fallen  wire 
is  charged  with  electricity,  should  induce  him  to  shun,  if  possible, 
the  surmised  peril,  for  the  rule  of  law  is  that  one  who  voluntarily 
assumes  a  position  of  danger,  the  hazards  of  which  he  understands 
and  appreciates,  cannot  recover  for  an  injury  from  a  risk  incident 
to  the  position.*    However,  a  person  being  near  live  electric  wires  is 

1.  Dumphy  ▼.  Montreal  Light,  etc,  3.  Carroll  t.  Orande  Ronde  Elec- 
Co.,  [1907]  A.  C.  (Eng.)  454,  9  Ann.  trie  Co.,  47  Ore.  424,  84  Pac  389,  6 
Gas.  749  and  note.  L.R.A.(N.S.)  290  and  note. 

2.  Ergo  V.  Merced  Oalls  Gas,  etc.,  4.  Beigin  v.  Southern  New  England 
Co.,  161  Cal.  334,  119  Pac.  101,  41  Tel.  Co.,  70  Conn.  64,  38  Atl.  888,  39 
L.R. A. (N.S.)  79  and  note;  Clements  V.  L.R.A.  192;  Win^famer  v.  Edison 
Louisiana  Electric  Light  Co.,  44  La.  Light  &  Power  Co.,  83  Kan.  67,  109 
Ann.  692,  11  So.  51,  32  A.  S.  R.  348,  Pac.  778,  28  L.R.A.(N.S.)  677;  Lewis 
16  L.R.A.  43;  Stark  v.  Muskegon  v.  Bowling  Green  Gaslight  Co.,  135  Ky. 
Traction,  etc.,  Co.,  141  Mich.  575,  104  611,  117  S.  W.  278,  22  L.RJL.(N.S.) 
N.  W.  1100,  1  L.R.A.(N.S.)  822  and  1169;  CarroU  v.  Grande  Ronde  Elec- 
note;  Carroll  v.  Grande  Ronde  Elec-  trie  Co.,  47  Ore.  424,  84  Pac.  389,  6 
trie  Co.,  47  Ore.  424,  84  Pac.  389,  6  L.R.A.(N.S.)  290  and  note;  Gentzkow 
L.R.A.(N.S.)  290  and  note;  Gentzkow  v.  Portland  R.  Co.,  64  Ore.  114,  102 
V.  Portland  R.  Co.,  54  Ore.  114,  102  Pac.  614, 135  A.  S.  R.  821;  Alexander 
Pac.  614, 135  A.  S.  R.  821;  Burnett  v.  v.  Nanticoke  Light  Co.,  209  Pa.  St. 
Ft.  Worth  Light,  etc.,  Co.,  102  Tex.  571,  58  Atl.  1068,  67  L.R.A-  475;  An- 
31,  112  S.  W.  1040,  19  L.R.A.(N.S.)  derson  v.  Inland  Telephone,  etc.,  Co, 
504;  Anderson  v.  Inland  Telephone,  19  Wash.  575,  53  Pac.  657,  41  LJI.A. 
etc.,  Co.,  19  Wash.  575,  53  Pac.  657,  41  410. 

L.R.A.  410.  Notes:  100  A.  S.  R.  527;  Ann  Gas. 

Notes:  100  A.  S.  R.  527;  22  L.R.A.  1913D  917. 
(N.S.)  1177;  34  L.R.A.(N.S.)   1093;       6.  Carroll  v.   Orande  Ronde   Elec 
21  Ann,  Cas.  374;  1  British  Rul.  Cas.    trie  Co.,  47  Ore.  424,  84  Pac  389,  4 
610.    See  generaUy  Neoligenck.  L.R.A.(N.S.)  290  and  note. 
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not  called  upon  to  use  the  highest  degree  of  care  for  his  protection, 
but  only  that  ordinary  care  reqtiired  of  a  prudent  man  under  the  cir- 
cumstances,* and  even  in  the  presence  of  a  known  danger,  to  consti- 
tute contributory  negligence  it  must  be  shown  that  the  plaintiff  volun- 
tarily and  unnecessarily  exposed  himself  to  it,'  and  one  who  comes  in 
contact  with  an  electric  wire  in  the  necessary  and  lawful  discharge  of 
his  duties  will  not  on  that  account  be  regarded  as  guilty  of  contribu- 
tory negligence,  where  it  was  the  duty  of  the  company  owning  the 
wire  l;o  keep  it  insulated,  and  it  had  neglected  this  duty,  and  there 
was  nothing  in  the  appearance  of  the  wire  to  indicate  such  neglect 
to  the  person  injured.'  Generally  speaking,  a  person  does  not  assume 
any  risk  on  account  of  the  defectiveness  of  electric  wires  or  other 
apparatus  unless  he  knows  their  danger  and  voluntarily  exposes  him- 
self to  it.*  So  it  has  been  held  that  a  person  who  goes  into  a  place 
where  electric  wires  are  stretched  cannot  be  regarded  as  going  into  the 
presence  of  known  danger  and  assuming  the  hazards  thereof,  and  as 
forfeiting  his  right  to  recover  for  injuries  suffered  from  the  negligence 
of  the  company  maintaining  such  wires  in  not  keeping  them  in  proper 
condition.**  Whether  or  not  a  person  whose  duty  or  business  does 
not  require  him  to  handle  electric  wires  is  guilty  of  contributory 
negligence  in  intentionally  touching  or  handling  them  depends 
largely  upon  the  age  of  the  person,  his  knowledge  of  the  danger,  and 
the  circumstances  which  induce  him  to  undertake  the  risk.**    If  the 

6.  Giraudi  ▼.  San  Jose  Electrie  11  So.  51,  32  A.  S.  R.  348,  16  L.R.A. 
Imp.  Co.,  107  Cal.  120,  40  Pa«.  108,  43;  Hod^s  v.  Bay  City,  156  Mich. 
48  A.  S.  R.  114,  28  L.R.A.  596;  Ber-  687,  121  N.  W.  274,  132  A.  S.  R. 
gin  V.  Southern  New  England  Tel.  546;  Ryan  v.  St.  Louis  Transit  Co., 
Co.,  70  Conn.  54,  38  Atl.  888,  39  190  Mo.  621,  89  S.  W.  865,  2  L.R.A. 
L.R.A.  192;  Brush  Electric  Lighting  (N.S.)  777;  Perham  v.  Portland  Gen- 
Co.  V.  Kelley,  126  Ind.  220,  25  N.  E.  eral  Electric  Co.,  33  Ore.  451,  53  Pac. 
812,  10  L.R.A.  250;  McLaughlin  v.  14,  24,  72  A.  S.  R.  730,  40  L.R.A. 
Louisville  Electric  Light  Co.,  100  Ky.  799. 

173,  37  S.  W.  851,  34  L.R.A.  812;  Notes:  72  A.  S.  R.  754;  100  A.  S. 

Bourget  v.  Cambridge,  156  Mass.  391,  R.  527;  136  A.  S.  R.  359;  32  L.R.A. 

31  N.  E.  390,  16  L.R.A.  605;  Runyan  403. 

V.  Kanawha  Water,  etc.,  Co.,  68  "W.  9.  Perham  v.  Portland  General  Elec- 

Va.  609,  71  S.  E.  259,  35  L.R.A.(N.S.)  trie  Co.,  33  Ore.  451,  53  Pac.  14,  24,  72 

430.  A.  S.  R.  730,  40  L.R.A.  799. 

Notes:  77  A.  S.  R.  29;  100  A.  S.  R.  10.  Clements  v.  Louisiana  Electric 

529.  Light  Co.,  44  La.  Ann.  692, 11  So.  51, 

7.  McLaughlin  v.  Louisville  Elec-  32  A.  S.  R.  348  and  note,  16  L.RJi. 
trie  Light  Co.,  100  Ky.  173,  37  S.  W.  43. 

851,  34  L.R.A.  812;  Clements  v.  Louis-  See  infra,  par.  21. 

iana  Electric  Light  Co.,  44  La.  Ann.  11.  Texarkana  Gas,  etc.,  Co.  v.  Orr, 

692,  11  So.  51,  32  A.  S.  R.  348  and  59  Ark.  215,  27  S.  W.  66,  43  A.  8.  R. 

note,  16  L.R.A.  43.  30;  Giraudi  v.  San  Jose  Electric  Imp. 

8.  Snyder  v.  Mutual  Tel.  Co.,  135  Co.,  107  Cal.  120,  40  Pac.  108,  48 
la.  215,  112  N.  W.  776,  14  L.R.A.  A.  S.  R.  114,  28  L.R.A.  596;  Haynes  v. 
(N.S.)  321;  Clements  v.  Louisiana  Raleigh  Gas  Co.,  114  N.  C.  203,  19  S. 
Electric  Light  Co.,  44  La.  Ann.  692,  E.  344,  41  A.  S.  R.  786  and  note,  26 
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person  handling  the  wire  does  so  in  an  effort  to  protect  persona  or 
property,  and  exercises  reasonable  precautions  to  protect  himself,  it 
seems  that  he  cannot,  as  a  matter  of  law,  be  considered  guilty  of  con- 
tributory negligence.** 

15.  Liability  for  Defective  Appliances  Not  Owned  or  Controlled 
by  Company. — It  is  generally  held  that  where  the  electric  wires  or 
other  appliances  which  have  caused  personal  injury  are  not  owned 
nor  controlled  by  the  company  furnishing  the  power  it  is  not  liable 
for  the  damage  sustained.*'  Thus  where  parties  undertake  to  wire 
their  own  property,  and  then  apply  to  a  light  company  to  deliver  a 
current  to  light  the  building,  they  must  be  assumed  to  take  all  risks 
resulting  from  the  character  of  the  wire  which  is  put  in  the  building 
and  the  method  of  construction  which  is  adopted  in  putting  it  in. 
In  such  a  case  since  the  company  is  only  employed  to  deliver  the 
current  by  connection  with  wiring  already  made  by  the  individual  who 
owns  the  property,  its  responsibility  ends  when  the  connection  is 
properly  made  under  proper  conditions  and  it  delivers  the  current 
in  a  manner  which  will  protect  both  life  and  property.  And  it  can- 
not be  said  that  any  such  responsibility  rests  on  the  company  as  to 
require  it  to  advise  the  persons  who  apply  for  the  connection  that  they 
must  see  to  it  that  the  wiring  is  of  a  certain  class  or  description,  or 
that  it  is  insulated  in  a  particular  manner.  Persons  who  wire  their  own 
houses  are  presumed  to  have  done  it  intelligently,  and  to  have  hired 
competent  persons  for  the  purpose,  to  whom  alone  they  must  look  in 
case  the  work  is  improperly  and  unskilfully  done.**  So  also  it  has 
been  held  that  an  electric  company  which  collects  electricity,  and  sells 
and  delivers  it  to  another  electric  company  at  a  point  where  the  wires 
of  the  two  companies  meet,  is  not  liable  for  the  death  of  a  person 
coming  in  contact  with  a  grounded  wire  of  the  latter  company,  which 
was  charged  with  the  purchased  electricity,  but  over  which  the  former 
company  had  no  control.**  There  are  however  cases  which  hold  that  a 
company  which  turns  a  powerful  current  on  private  wires  strung  along 
the  highway  is  bound  to  inspect  them  from  time  to  time  to  see  that 
they  are  securely  fastened  and  properly  insulated,  although  they  do 

L.R.A.  810;  CarroU  v.  Grande  Ronde  Notes:  100  A.  S.  R.  534;  39  L.R.A. 

Electric  Co.,  47  Ore.  424,  84  Pac.  389,  (N.S.)  1047. 

6   L.R.A.(N.S.)    290  and   note.     See  14.  Minneapolis     General     Electri« 

generally  Negligence.  Co.  v.  Cronon,  166  Fed.  651,  92  C.  C. 

12.  Note:  6  L.R.A.(N.S.)  291.  A.  345,  20  L.R.A.(N.S.)  816  and  not«. 

13.  Minneapolis  General  Electric  15.  San  Antonio  Gas,  etc.,  Co.  v. 
Co.  V.  Cronon,  166  Fed.  651,  92  C.  Ocon,  105  Tex.  139,  146  S.  W.  162, 
C.  A.  345,  20  L.R.A.(N.S.)  816  and  39  L.R.A.(N.S.)  1046  and  note; 
note;  Hoffman  v.  Leavenworth  Lipht,  Fickeisen  v.  Wheeling  Electrical  Co^ 
etc.,  Co.,  91  Kan.  450,  138  Pac.  632,  67  W.  Va.  335,  67  S.  E.  788.  27  L.R.A. 
50  L.R.A.(N.S.)  574;  Peters  v.  Lynch-  (N.S.)  893  and  note. 

burg  Lipht,  etc.,  Co.,  108  Va.  333,  61       Note:  1  British  Rul.  Cas.  802. 
S.  E.  745,  22  L.R.A.(N.S.)  1188. 
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not  belong  to  it.**  So  also  it  has  been  held  tliat  if  an  electric  com- 
pany sells  an  arc  light  to  a  church  under  contract  to  furnish  electricity 
for  and  keep  such  light  in  repair,  and  through  its  negligence  in  fail- 
ing to  properly  repair  the  light  after  notice,  it  falls,  injuring  a  person 
who  is  attending  church  services,  tlie  electric  company  is  liable  there- 
for." 

To  Whom  Duty  of  Care  Owed 

16.  In  General. — While  in  the  accomplishment  of  the  manifold 
purposes  for  which  electricity  is  used  at  the  present  time  it  becomes 
necessary  to  use  the  streets  and  highways  for  the  erection  of  poles, 
wires  and  other  appliances  for  the  conveyance  of  the  electric  current 
and  the  use  of  the  streets  in  this  manner  is  lawful,  if  the  proper  con- 
sent be  obtained,**  yet  it  is  manifestly  due  to  the  citizen  that  electric 
companies  that  are  permitted  to  use  for  their  own  purposes  the  streets 
of  a  city  or  town  shall  be  required  to  exercise  due  care  in  the  construc- 
tion, inspection,  and  repair  of  their  wires  and  poles,  to  the  end  that 
travelers  along  the  highway  may  not  be  injured  by  their  appliances.** 

16.  Thomas  v.  Maysville  Gas  Co.,  Atl.  763,  51  A.  8.  R.  464,  31  L.R.A. 
1"8  Ky.  224,  56  S.  W.  153,  53  L.R.A.  572  and  note;  Walter  v.  Baltimore 
147;  Lewis  v.  Bowling  Green  Gas-  Electric  Co.,  109  Md.  513,  71  Atl.  953, 
light  Co.,  135  Ky.  611, 117  S.  W.  278,  22  L.R.A.  (N.S.)  1178;  Gannon  v.  La- 
22  L.R.A.(N.S.)  1169.  elede  Gaslight  Co.,  145  Mo.  502,  46  S. 

Notes:  100  A.  S.  R.  534;  27  L.R.A.  W.  968,  47  S.  W.  907,  43  L.R.A.  505, 
(N.S.)    893;    39   L.R.A.(N.S.)    1047.   overruled  on  another  pomt  by  Hendley 

17.  Fish  V.  Kirlin-Qray  Electric  v.  Globe  Refinery  Co.,  106  Mo.  App. 
Co.,  18  S.  D.  122,  99  N.  W.  1092,  112  20,  79  S.  W.  1163;  Suburban  Elee- 
A.  S.  R.  782  (citing  and  following  trie  Co.  v.  Nugent,  58  N.  J.  L.  658, 
Thomas  v.  Maysville  Gas  Co.,  108  Ky.  34  Atl.  1069,  32  L.R.A.  700;  Gninn 
224,  56  S.  W.  153,  53  L.R.A.  147).  v.  Delaware,  etc.,  Tel.  Co.,  72  N.  J.  L. 
And  see  generally  infra,  par.  16.  276,  62  Atl.  412,  111  A.  8.  R.  668,  3 

18.  See  supra,  par.  8.  L.R.A. (N.S.)  988;  Haynes  v.  Raleigh 

19.  City  Electric  St.  R.  Co.  v.  Con-  Gas  Co.,  114  N.  C.  203,  19  S.  E.  341, 
ery,  61  Ark.  381,  33  S.  W.  426,  54  A.  41  A.  S.  R.  786,  26  L.R.A.  810;  Ahern 
S.  R.  262, 31  L.R.A.  570  and  note;  Dil-  v.  Or^on  Telephone,  etc.,  Co.,  24  Ore. 
ler  V.  Northern  Calieomia  Power  Co.,  276,  33  Pac.  403,  35  Pac.  549,  22 
162  Cal.  531,  123  Pac.  359,  Ann.  Cas.  L.R.A.  635;  Boyd  v.  Portland  General 
1913D  908  and  note;  Denver  Consoli-  Electric  Co.,  37  Ore.  567,  62  Pac.  378, 
dated  Electric  Co.  v.  Simpson,  21  52  L.R.A.  509;  Irvine  v.  Greenwood, 
Colo.  371,  41  Pac.  499,  31  L.R.A.  566  89  S.  C.  511,  72  S.  E.  228,  36  L.R.A. 
and  note;  Southern  Bell  Tel.  etc.,  Co.  (N.S.)  363;  Block  v.  Milwaukee  St. 
V.  HoweU,  124  Ga.  1050,  53  S.  E.  577,  R.  Co.,  89  Wis.  371,  61  N.  W.  1101, 
4  Ann.  Cas.  707  and  note;  Palestine  v.  46  A.  S.  R.  849,  27  L.R.A.  365;  Glos- 
Siler,  225  lU.  630,  80  N.  E.  345,  8  ter  v.  Toronto  Electric  Light  Co.,  38 
L.R.A.(N.S.)  205;  Aiken  v.  Columbus,  Can.  Sop.  Ct  27,  6  Ann.  Cas.  529, 
167  Ind.  139,  78  N.  E.  657,  12  L.R.A.  1  British  Rul.  Cas.  786  and  note. 
(N.S.)  416;  Winegamer  v.  Edison  Notes:  56  A.  S.  R.  67;  100  A.  8.  R. 
Light,  etc.,  Co.,  83  Kan.  67,  109  Pac.  518,  530;  22  L.R.A.(N.S.)  1172, 1173; 
778,  28  L.R.A.(N.S.)  677;  Western  16  Ann.  Cas.  1197;  Ann.  Cas.  1913D 
Union  Tel.  Co.  v.  State,  82  Md.  293,  33  913;  1  British  Rul.  Cas.  804. 
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And  their  duty  in  this  respect  is  not  confined  to  keeping  their  own 
wires  out  of  the  streets,  but  they  must  also  guard  against  the  escape 
of  electricity  through  any  wires  brought  in  contact  with  their  own.** 
This  duty  of  using  the  necessary  skill  and  prudence  to  prevent  injury 
to  persons  coming  in  contact  with  their  wires  is  imposed  upon  electric 
companies,  not  only  as  regards  the  public  generally,  but  also  with 
respect  to  any  individual  engaged  in  a  lawful  occupation  in  a  place 
where  he  is  entitled  to  be.*  Such  persons  are  not  trespassers  or 
Ucensees.  bound  to  take  the  premises  in  the  condition  in  which  they 
find  them.*  The  duty  of  electric  companies  to  exercise  due  care  in 
regard  to  the  public  generally  without  regard  to  contractual  relations 
being  well  settled,  it  of  course  follows  that  when  they  undertake  for 
hire  to  deliver  so  dangerous  an  agency  as  electricity  into  the  houses 
and  places  of  business  of  people  for  every  day  use  they  owe  to  such 
persons  the  duty  of  observing  care  and  caution  commensurate  with 
the  danger,  which  danger  is  enhanced  by  the  lac^  of  knowledge  on 
the  part  of  the  ordinary  consumer  of  the  safety  of  the  means  and 
appliances  employed  to  effect  the  delivery.  While,  ev^n  under  the 
contractual  relation  between  company  and  consumer,  the  former  can- 
not be  said  to  be  an  insurer,  yet  the  patrons  of  the  company  have  the 
right  to  presume  that  they  will  not  be  injured  in  attempting  to  ase 
that  which  the  company  furnishes,  and  that  it  will  do  all  that  human 
care,  vigilance  and  foresight  can  reasonably  do  consistent  with  the 
practical  operation  of  its  business  to  protect  them  from  a  dangerous 
electric  current  over  its  wires  from  any  cause.*    According  to  some 

20.  City  Electric  St.  R.  Co.  v.  Con-  General  Electric  Co.,  200  N.  T.  484, 
erv,  61  Ark.  381,  33  S.  W.  426,  54  94  N.  E.  206,  140  A.  S.  R.  645,  21 
A.  8.  R.  262,  31  L.R.A.  570  and  note;  Ann.  Cas.  370  and  note,  34  L.R.A. 
Southern  Bell  Tel.,  etc.,  Co.  V.  Howell,  (N.S.)  1089;  Perham  v.  Portland 
124  Ga.  1050,  53  S.  E.  577,  4  Ann.  General  Electric  Co.,  33  Ore.  451,  53 
Cas.  707  and  note.  Pac.  14,  24,  72  A.  S.  R.  730  and  note. 

Note:  52  L.R.A.(N.S.)  587.  See  40  L.R.A.  799;  Fitzgerald  v.  Edison 
infra,  par.  23.  Electric  Illuminating  Co.,  200  Pa.  St. 

1.  Clements  v.  Louisiana  Electric  540,  50  Atl.  161,  86  A.  S.  R.  732  and 
Light  Co.,  44  La.  Ann.  692,  11  So.  51,  note;  Greenville  v.  Pitts,  102  Tex.  1, 
32  A.  S.  R.  348,  16  L.R.A.  43;  Potts  107  S.  W.  50,  132  A.  S.  R.  843,  14 
V.  Shreveport  Belt  R.  Co.,  110  La.  1,  L.R.A.(N.S.)  979;  Runyan  v.  Kana- 
34  So.  103,  98  A.  S.  R.  452;  Hebert  wha  Water,  etc.,  Co.,  68  W.  Va.  609, 
V.  Lake  Charies  Ice,  etc.,  Co.,  Ill  La.  71  S.  E.  259,  35  L.R.A.(N.S.)  430. 
522,  35  So.  731,  100  A.  S.  R.  505  and  And  see  infra,  par.  20. 
note,  64  L.R.A.  101;  Brown  v.  Edi-  2.  Perham  v.  Portland  General 
son  Electric  Illuminating  Co.,  90  Md.  Electric  Co.,  33  Ore.  451,  53  Pac.  14, 
400,  45  AtL  182,  78  A.  S.  R.  442  and  24,  72  A.  S.  R.  730,  40  L.R.A.  799. 
note,  46  L.R.A.  745;  Illings worth  v.  And  see  infra,  par.  17. 
Boston  Electric  Light  Co.,  161  Mass.  3.  Alabama  City,  etc.,  R.  Co.  v. 
583,  37  N.  E.  778,  25  L.R.A.  552;  Appleton,  171  Ala.  324,  54  .So.  638, 
Hoppe  V.  Winona,  113  Minn.  252, 129  Ann.  Cas.  1913A  1181 :  Alexander  v. 
N.  W.  577,  Ann.  Cas.  1912A  247,  33  Nanticoke  Light  Co.,  209  Pa.  St.  571, 
L.R.A.(N.S.)   449;  Braun  v.  Buffalo   58  Atl.  1068,  67  L.R.A.  475;  Dela- 
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authorities,  however,  a  company  leasing  electrical  appliances  is  not 
liable  to  a  third  person  injured  on  the  premises  where  such  appliances 
are  used  by  coming  into  contact  with  a  wire  charged  with  electricity, 
if  the  lessee  to  whom  such  appliances  were  furnished  knew  of  th« 
condition  of  the  wire,  and  of  the  necessity  for  taking  precautions  to 
avoid  harm  to  persons  who  might  come  into  contact  with  it.* 

17.  Trespassers  and  Licensees  Generally. — In  accordance  with  the 
principle  that  there  is  no  liability  for  negligence  where  there  is  no 
duty  of  care,'  it  is  generally  held  that  as  to  mere  trespassers,  licensees 
or  volunteers  an  electric  company  is  under  no  legal  obligation  other 
than  to  do  them  no  wilful  or  wanton  harm,*  and  is  not  ordinarily 
liable  to  them  for  injuries  caused  by  defective  wires  or  other  appli- 
ances.' Nor  is  this  rule  altered  by  the  fact  that  the  negligence  causing 
the  injury  arose  from  a  violation  of  an  ordinance  or  statute  rather  than 

hunt  ▼.  United  Telephone,  etc.,  Co.,  Pennebakcr  t.  San  Joaqnin  Light, 
215  Pa.  St.  241,  64  Atl.  515,  114  etc.,  Co.,  158  Cal.  579,  112  Pac.  459, 
A.  S.  R.  958.  139  A.   S.  R.  202,  31  L.R.A.(N.S.) 

Note:  100  A.  S.  R.  518,  519.  And  1099;  Mayfield  Water  &  L.  Co.  v. 
see  supra,  par.  13,  and  infra,  par.  22.     Webb,  129  Ky.  395,  111  S.  W.  712,  33 

4.  Griffin  V.  Jackson  Light,  etc.,  Co.,  Ky.  L.  Rep.  909,  130  A.  S.  R.  469, 

128  Mich.  653,  87  N.  W.  888,  92  A.  18  L.R.A.(N.S.)  179;  State  v.  Chesa- 
S.  R.  496  and  note,  55  L.R.A.  308.  peake,  etc.,  Tel.  Co.,  123  Md.  120,  91 

6.  Newark  Electric  Light,  etc.,  Co.  Atl.  149,  52  L.R.A. (N.S.)   1170  and 

V.  Mason,  78  Fed.  74,  39  U.  S.  App.  note;  Hector  v.  Boston  Electric  Light 

416,  23  C.  C.  A.  649,  37  L.R.A.  725;  Co.,  161  Mass.  558,  37  N.  E.  773,  25 

Cumberland    Telegraph,    etc.,    Co.    v.  L.R.A.  554;   McCaughna   v.  Owosso, 

Martin,  116  Ky.  554,  76  S.  W.  394,  77  etc.,  Electric  Co.,  129  Mich.  407,  89 

S.  W.  718, 105  A.  S.  R.  229,  63  L.R.A.  N.  W.  73,  95  A.  8.  R.  441;  Braun  v. 

469;  Denison  Light,- etc.,  Co.  t.  Pat-  Buffalo  Qeneral  Electric  Co.,  200  N. 

ton,  105  Tex.  621,  154  S.  W.  540,  45  Y.  484,  94  N.  E.  206,  140  A.  S.  R. 

L.R.A.(N.S.)     303.       See     generally  645,  21  Ann.  Cas.  370  and  note,  34 

Negligence.  L.R.A.(N.S.)   1089;  Perham  v.  Port- 

6.  State  V.  Chesapeake,  etc.,  Tel.  laid  General  Electric  Co.,  33  Ore.  451, 
Co.,  123  Md.  120,  91  Atl.  149,  52  53  Pac.  14,  24,  72  A.  S.  R.  730,  40 
L.R.A.(N.S.)  1170  and  note;  Mc-  L.R.A.  799;  Greenville  v.  Pitts,  102 
Caughna  v.  Owosso,  etc.,  Electric  Co.,  Tex.  1,  107  S.  W.  50,  132  A.  S.  R. 

129  Mich.  407,  89  N.  W.  73,  95  A.  S.  843,  14  L.R.A.(N.S.)  979;  Burnett  v. 
R.  441;  and  see  New  England  Tele-  Ft.  Worth  Light,  etc.,  Co.,  102  Tex. 
phone,  etc.,  Co.  v.  Moore,  179  Fed.  31,  112  S.  W.  1040,  19  L.R.A.(N.S.) 
364,  102  C.  C.  A.  642,  31  L.R.A.  504;  Denison  Light  &  Power  Co.  v. 
(N.S.)  617  and  note.  Patton,  105  Tex.  621,  154  S.  W.  540, 

Note:  100  A.  S.  R.  538.  45   L.R.A. (N.S.)    303;    Wetherby    v. 

7.  Newark  Electric  Lif^ht,  etc.,  Co.  Twin  State  Gas  Co.,  83  Vt.  189.  75 
V.  Garden,  78  Fed.  74,  39  U.  S.  App.  Atl.  8,  21  Ann.  Cas.  1092,  25  L.R.A. 
416,  23  C.  C.  A.  649,  37  L.R.A.  725;    (N.S.)  1220. 

Minneapolis  General   Electric   Co.   v.  Notes:  100  A.  S.  R.  538;  3  L.R.A. 

Cronon,  166  Fed.  651,  92  C.  C.  A.  (N.S.)    989;    31   L.R.A.(N.S.)    1099; 

345,  20  L.R.A.(N.S.)   816;  Ricdel  v.  34    L.R.A.(N.S.)     1095;    52    L.R.A. 

West  Jersey,  etc.,  R.  Co.,  177  Fed.  (N.S.)   605;   16  Ann.  Cas.  1197;  21 

374,  101  C.  C.  A.  428,  21  Ann.  Cas.  Ann.  Cas.  374,  377. 
746,   28  L.R.A.(N.S.)    98   and  note: 
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from  negligence  at  common  law.*  As  sometimes  expressed  a  trespasser 
or  mere  licensee  must  take  the  premises  of  another  as  he  finds  them.* 
Pursuant  to  this  rule,  it  has  been  held  that  an  electric  company  is 
under  no  absolute  duty  to  avoid  injury  to  one  who,  in  order  to  extin- 
guish a  fire,  voluntarily  and  uninvited  enters  upon  premises  whereon 
the  company  is  maintaining  electric  wires,^"  and  in  ibe  absence  of 
some  ordinance  or  statute  changing  the  common  law  rule  in  this 
regard,  a  fireman  entering  a  building  under  imperative  public  neces- 
sity is  considered  to  be  but  a  licensee,  who  assumes  risks  as  he  finds 
them  and  to  whom  the  owner  of  the  premises  owes  no  special  duty 
to  maintain  those  premises  in  a  safe  condition.**  Likewise,  it  has 
been  held  that  if  a  bare  licensee  goes  under  the  porch  of  a  building 
to  obtain  shelter  from  a  storm,  and  while  there  is  killed  by  Ughtning 
conducted  to  his  body  by  a  wire  negligently  maintained  by  a  company 
over  the  roof  of  such  building,  the  company  is  not  liable  for  his  death, 
since  it  owed  him  no  duty  to  maintain  such  wire  properly.**  But, 
on  the  other  hand,  it  has  been  held  that  where  the  owner  of  property 
permits  the  public  to  use  a  path  across  its  lot,  an  electric  company, 
negligently  leaving  a  live  wire  lying  near  such  path,  permitting  a 
current  to  escape  into  a  structure  on  the  premises,  is  not  exempt  from 
liability  for  injury  to  a  person  who  there  comes  in  contact  with  the 
wire  or  structure,  on  the  ground  that,  as  against  the  owner  of  the 
land,  the  person  injured  was  a  trespasser  or  bare  licensee.*' 

18.  Children. — While  the  general  rule  as  to  trespassers  or  licensees 
is  as  just  stated,  yet  it  has  often  been  held  that  in  transmitting  elec- 
tricity, electric  companies  should  especially  take  into  account  the 
thoughtlessness,  inexperience,  lack  of  judgment,  and  misjudgment  of 
children  of  tender  years,**  and  in  defining  the  peculiar  duty  owing 
to  children  some  courts  advance  the  proposition  that  electric  compa- 
nies are  bound  to  make  safe,  with  respect  to  their  appliances,  those 

8.  Burnett  v.  Ft.  Worth  Light,  etc.,  394,  77  S.  W,  718,  105  A.  S.  R.  229, 
Co.,  102  Tex.  31,  112  S.  W.  1040,  19    63  L.R.A.  469. 

L.R.A.(N.S.)  504.  Note:  3  L.R.A.(N.S.)  988. 

9.  Griffin  v.  United  Electric  Light  13.  Davoust  v.  Alameda,  149  Cal. 
Co.,  164  Mass.  492,  41  N.  E.  675,  49  69,  84  Pac.  760,  9  Ann.  Cas.  847,  5 
A.  S.  R.  477,  32  L.R.A.  400;  Perham  L.R.A.(N.S.)  536;  Romana  v.  Boston 
V.  Portland  General  Electric  Co.,  33  Elevated  R.  Co.,  218  Mass.  76,  105  N. 
Ore.  451,  53  Pac.  14,  24,  72  A.  S.  R.  E.  598,  L.R.A.1915A  510  and  note; 
730,  40  L.R.A.  799.  Guinn  v.  Delaware,  etc.,  Tel.  Co.  72  N. 

10.  Minneapolis  General  Electric  J.  L.  276,  62  Atl.  412,  111  A.  S.  R. 
Co.  V.  Cronon,  166  Fed.  651,  92  C.  C.   668,  3  L.R.A.(N.S.)  988  and  note. 

A.  345,  20  L.R.A.(N.S.)  816.  Notes:  140  A.  S.  R.  654;  34  L.R.A. 

11.  Pennebaker     v.     San     Joaquin  (N.S.)  1095;  21  Ann.  Cas.  378. 
Light,  etc.,  Co.,  158  Cal.  579,  112  Pac.  14.  Wetherby   v.    Twin    State    Gas 
459, 139  A.  S.R.  202,31L.R.A.(N.S.)  Co.,  83  Vt.  189,  75  Atl.  8,  21   Ann. 
1099.  Cas.  1092  and  note,  25  L.R.A.(N.S.^ 

12.  Cumberland      Telegraph,     etc.,  1220  and  note. 
Co.  V.  Martin,  116  Ky.  554,  76  S.  W. 
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places  which  it  knowa  axe  attractive  to  children  and  where  they  are 
in  the  habit  of  playing.*'  Thus,  it  has  been  held  that  the  immemorial 
habit  of  small  boys  to  climb  trees  filled  with  abundant  branches  reach- 
ing almost  to  the  ground  is  a  habit  of  which  companies  stretching 
their  wires  over  such  trees  must  take  notice.**  This  view  is  in  accord 
with  the  principle  laid  down  in  what  are  known  as  the  "turntable 
cases."  *'  The  tendency  of  recent  cases  is  however  to  restrict  rather 
than  enlarge  the  principle  of  the  turntable  cases,  and  to  hold  the 
defendant  not  liable  unless  he  knows,  or  in  the  exercise  of  ordinary 
care  ought  to  know,  that  his  structure  is  alluring  to  children  and 
endangers  them,  and  it  has  accordingly  been  held  in  several  instances 
that  an  electric  light  company  will  not  be  liable  for  injuries  to  tres- 
passing children  where  the  appliance  causing  the  injury  is  not  in  a 
place  ordinarily  within  the  reach  of  children,  and  where  the  company 
has  no  reason  to  anticipate  they  will  go.*'  According  to  the  view 
taken  by  these  decisions,  while  as  a  matter  of  law  it  may  be  said  that  a 
company  in  the  exercise  of  ordinary  care  and  prudence,  in  the  opera- 
tion of  an  agency  so  dangerous  as  electricity,  would  and  should  be 
exceedingly  careful,  and  so  arrange  the  means  of  handling  and  trans- 
mitting this  powerful  and  mysterious  element  as  to  protect  from 
harm  any  person  or  persons  whom  it  might  reasonably  expect  to  be 
in  a  position  to  receive  harm  therefrom,  yet  to  hold  that  the  company 
should  foresee  and  anticipate  the  presence  of  children  or  others  in 
places  where  the  ordinarily  prudent,  careful,  and  foreseeing  person 
would  not  expect  or  deem  it  likely  for  them  to  be,  would  impose  a 
burden  and  responsibility  for  which  there  is  no  justification  in  law.*' 
The  courts  cannot  make  electric  companies  insurers  of  the  safety  of 
cliildren,  more  than  of  others,  nor  require  of  such  companies,  in  the 
circumstances  of  their  business,  a  degree  of  care,  prudence,  and  fore- 
IB.  Temple  v.  McComb  City  Eleetria  18.  Mayfleld  Water,  etc.,  Co.  ▼. 
Light,  etc.,  Co.,  89  Miss.  1,  42  So.  874,  Webb,  129  Ky.  395,  111  S,  W.  712, 
119  A.  S.  R.  698,  10  Ann.  Cas.  924  130  A.  S.  R.  469,  18  LJl.A.(N.S.) 
and   note,  11  L.R.A.(N.S.)   449   and   179. 

note;  Ferrell  v.  Dixie   Cotton  Mills,       See  generally  Negligenok. 
157  N.  C.  528,  73  S.  E.  142,  37  L.R.A.       19.  Riedel  v.  West  Jersey,  etc.,  R. 
(N.S.)  64.  Co.,  177  Fed.  374,  101  C.  C.  A.  428, 

Notes:  100  A.  S.  R.  538;  25  L.R.A.  21  Ann.  Caa.  746,  28  L.R.A.(N.S.) 
(N.S.)  1221;  43  L.R.A.(N.S.)  137.         98;  Mayf5eld  Water,  etc.,  Co.  v.  Webb, 

16.  Temple  v.  McComb  City  Elec-  129  Ky.  395,  111  S.  W.  712,  130  A. 
trie  Ligbt,  etc.,  Co.,  89  Miss.  1,  42  S.  R.  469, 18  L.R.A.(N.S.)  179;  Myer 
So.  874,  119  A.  S.  R.  698,  10  Ann.  v.  Union  Light,  etc.,  Co.,  151  Ky.  332, 
Cas.  924  and  note,  11  L.R.A.(N.S.)  151  S.  W.  941,  43  L.R.A.(N.S.)  136 
449.  and  note;  Graves  v.  Washington  Water 

Note:  43  L.R.A.(N.S.)  137.  Power  Co.,  44  Wash.  675,  87  Pac  956, 

17.  FcrreU   v.   Dixie   Cotton   Mills,   11  L.R.A.(N.S.)  452. 

157  N.  C.  528,  73  S.  E.  142,  37  LJI.A.       Notes:    11    L.R.A.(N.S.)    451;    25 
(N.S.)  64.  L.R.A.(N.S.)  1221;  10  Ann.  Cas.  925, 

8ee  generaUy  Negligencb.  926. 
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sight  beyond  that  which  it  is  given  to  careful  and  prudent  men  to 
have  and  exercise  in  such  or  like  circumstances,-"  as,  for  instance, 
where  a  boy  is  injured  by  throwing  a  piece  of  wire  or  a  string  over  a 
highly  charged  electric  wire.'* 

19.  Employees  of  Other  Companies  Making  Joint  Use  of  Same 
Structures.— Where  two  companies  are  making  a  joint  use  of  a  struct- 
ure to  which  the  wires  of  each  tu:e  attached,  each  should  be  under  the 
same  obligation  to  the  other,  as  persons  having  common  rights  in  a 
place  or  passageway  are  to  one  another,  not  negligently  to  place  a 
dangerous  substance  on  the  common  territory  where  it  may  be  rea- 
sonably anticipated  that  others  having  common  rights  may  be  injured. 
Of  course;  the  purpose  for  which  the  structures  are  used  renders  some 
danger  from  electrical  currents  inevitable;  but  the  danger  ought  to 
be  made  as  small  as  is  practicable  by  the  exercise  of  reasonable  care.' 
Thus  a  company  maintaining  wires  over  which  a  dangerous  current 
of  electricity  passes,  upon  a  pole  used  jointly  by  others,  is  bound  to 
know  that  employees  of  the  other  companies  may  come  in  contact 
with  its  wires,  and  must  use  reasonable  care  in  insulating  such  wires 
for  their  protection.'  Of  course,  however,  where  one  company  is 
maintaining  its  wires  upon  the  poles  of  another  company  without  the 
latter's  consent,  except  that  implied  through  its  passive  acquiescence, 
and  without  compensation,  accommodation,  or  benefit  to  the  owner,  so 
ihat  the  company  and  its  employees,  in  going  ui>on  and  using  the 
poles,  are  mere  volunteers  or  naked  licensees,  the  owner  of  the  poles 
owes  them  the  sole  duty  of  abstaining  from  inflicting  intentional  or 
wanton  injury.* 

Breach  of  Duty  aa  to  Particular  Matters  (U  Negligence  Im/ponng 

Liability 

20.  Insulation  and  Care  of  Wires  Generally. — From  the  very 
nature  of  its  business,  an  electric  company  using  highly  charged 
wires  owes  the  legal  duty,  irrespective  of  any  contractuid  relation, 
towards  every  person  who  in  the  exercise  of  a  lawful  occupation  in  a 

20.  Wetherby  V.  Twin  State  Gas  Co.,  25  L.R.A.  552;  Gentzkow  v.  Portland 
83  Vt.  189,  75  Atl.  8,  21  Ann.  Cas.  Ry.  Co.,  54  Ore.  114, 102  Pac.  614, 135 
1092  and  note,  25  L.R.A.(N.S.)  1220  A.  S.  R.  821;  Denison  Light,  etc.,  Co. 
and  note.  v.  Patton,  105  Tex.  621,  154  S.  W. 

21.  Trout   V.   Philadelphia   Electric  540,  45  L.R.A.(N.S.)  303  and  note. 
Co.,  236  Pa.  St.  506,  84  Atl.  967,  42       2.  Note:  45  L.R.A.(N.S.)  303.    And 
L.R.A.(N.S.)    713;    Green    v.    West  see  supra  par.  20. 

Penn.  Rys.  Co.,  246  Pa.  St.  340,  92  3.  Heskell  v.  Auburn  Light,  etc., 
AU.  341,  L.R.A.1915C  151:  Kempf  v.  Co.,  209  N.  T.  86,  102  N.  E.  540, 
Spokane,  etc.,  R.  Co.,  82  Wash.  263,.  L.R.A.1915B  1127;  Denison  Light, 
144  Pac.  77,  L.E.AJ915C  405.  etc.,  Co.  v.  Patton,  105  Tex.  621,  154 

1.  lUingaworth  v.  Boston  Electric  S.  W.  540,  45  L.R.A.(N.S.)  303  and 
Light  Co.,  161  Mass.  583,  37  N.  E.  778,    note.    And  see  supra,  par.  17. 
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place  wbeie  be  has  a  legal  right  to  be,  is  liable  to  come  in  contact  with 
the  wires,  to  see  that  such  wires  are  properly  placed  with  reference 
to  the  safety  of  such  persons,  and  are  properly  insulated,*  but  as  a 
matter  of  course  this  rule  does  not  apply  to  a  case  where  a  consumer 
wrongfully  makes  connections  with  the  wires  and  is  injured  by.  the 
current  escaping  from  the  appliance  so  installed.**  It  is  only  in 
accord  with  reason  and  common  sense  that  persons  controlling 
so  dangerous  and  subtle  an  agency  as  electricity  should  not  be  per- 
mitted to  theorize  in  regard  to  its  probable  effects,  or  speculate  upon 
the  chances  of  results  affecting  human  life.  The  wires  must  be 
either  insulated  or  placed  beyond  the  danger  line  of  contact  with 


4.  Newark  Electrie  Light,  etc.,  Co. 
▼.  Gar«len,  78  Fed.  74,  39  U.  S.  App. 


Light,  etc.,  Co.,  89  Miss.  1,  42  So.  874, 
119  A.  S.  R.  698, 10  Ann.  Cas.  924, 11 


416,  23  C.  G.  A.  649,  37  L.R.A.  725;  L.R.A.{N.S.)  449;  Ryan  v.  St.  Louis 
Minneapolis  Gener^  Electric  Co.  v.  Transit  Co.,  190  Mo.  621,  89  S.  W. 
Cronon,  166  Fed.  651,  92  C.  C.  A.  345,  865,  2  L.R.A.(N.S.)  777  and  note; 
20  L.R.A.(N.S.)  816;  New  England  Fox  v.  Manchester,  183  N.  Y.  141,  75 
"  '         "  -         N.  E.  1116,2L.R.A.(N.S.)  474;Braun 

V.  Buffalo  General  Electric  Co.,  200  N. 


Telephone,  etc.,  Co.  v.  Moore,  179  Fed. 

364, 102  C.  C.  A.  642,  31  L.R.A.(N.S.) 

617;  Phoenix  Light,  etc.,  Co.  v.  Ben-   Y.  484,  94  N.  E.  206, 140  A.  S.  R.  645, 

nett,  8  Ariz.  314,  74  Pac.  48,  63  L.R.A.    21  Ann.  Cas.  370  and  note,  34  L.R.A. 


219;  Palestine  v.  Siler,  225  111.  630,  80 
N.  E.  345,  8  L.R.A.(N.S.)  205;  Wine- 


(N.S.)   1089  and  note;  Fitzgerald  v. 
Edison  Electric  Illuminating  Co.,  200 


garner  v.  Edison  Light,  etc.,  Co.,  83  Pa.  St.  540,  50  Atl.  161,  86  A.  S.  R. 

Kan.    67,   109   Pac.   778,   28   L.R.A.  732;  Alexander  v.  Nanticoke  Light  Co., 

<N.S.)  677;  McLaughlin  v.  LouisvUle  209   Pa.   St.   571,  58   Atl.   1068,   67 

Electric  Light  Co.,  100  Ky.  173,  37  L.R.A.    475;    Parsons    v.    Charleston 

S.  W.  851,  34  L.R.A.  812;  Thomas  v.  Consolidated  R.  Co.,  69  S.  C.  305,  48 

MaysviUe  Gas  Co.,  108  Ky.  224,  56  S.  S.  E.  284,  104  A.  S.  R.  800;  Fish  v. 

W.  153,  53  L.R.A.  147;  Lewis  v.  Bowl-  Kirlin-Gray  Electric  Co.,  18  S.  D.  122, 

ing  Green  Gaslight  Co.,  135  Ky.  611,  99  N.  W.  1092,  112  A.  S.  R.  782; 

117  S.  W.  278,  22  L.R.A.(N.S.)  1169  Wetherby  v.  Twin  State  Gas  Co.,  83 

and  note;  Thomas  v.  Somerset,  97  S.  Vt.  189,  75  Atl.  8,  21  Ann.  Cas.  1092, 

W.  420,  30  Ky.  L.  Rep.  131,  7  L.R.A.  25     L.R.A.(N.S.)     1220;     Miner     v. 

(N.S.)  963;  Potte  v.  Shreveport  Belt  Franklin  County  Tel.  Co.,  83  Vt.  311, 

R.  Co.,  110  La.  1,  34  So.  103,  98  A.  75  Atl.   653,  26  L.R.A.(N.S.)    1195; 

S.  R.  452;   Hebert  v.   Lake  Charles  Runyan  v.  Kanawha  Water,  etc.,  Co., 

Ice,  etc.,  Co.,  Ill  La,  522,  35  So.  731,  68  W.  Va.  609,  71  S.  E.  259,  35  L.R.A. 

100  A.  S.  R.  505  and  note,  64  L.R.A.  (N.S.)  430;  Gloster  ▼.  Toronto  Elee- 

101 ;  Brown  v.  Edison  Electric  lUumi-  trie  Light  Co.,  38  Can.  Sup.  Ct.  27,  6 

nating  Co.,  90  Md.  400,  45  Atl.  182,  78  Ann.  Cas.  529  and  note,  1  British  Rul. 

A.  S.  R.  442  and  note;  46  L.R.A.  745;  Ca.s.  786. 

GrifBn  v.  United  Electric  Light  Co.,  Notes:  85  A.  S.  R.  739;  32  L.R.A. 

164  Mass.  492,  41  N.  E.  675,  49  A.  S.  402;  22  L.R.A. (N.S.)  1171;  34  L.R.A. 

R.  477,  32  L.R.A.  400;   Hodgins  v.  (N.S.)    1090;   45   L.R.A.(N.S.)    304; 

Bay  City,  156  Mich.  687,  121  N.  W.  Ann.  Cas.  1913A  1185;  1  British  Rul: 

274,  132  A.  S.  R.  546;  Musolf  v.  Du-  Cas.  800. 

luth  Edison   Electric  Co.,  108  Minn.  4a.  Montreal    Light,    etc.,    Co.    v. 

.369,  122  N.  W.  499,  24  L.R.A. (N.S.)  Laurence,  39  Can.  Sup.  326,  4  British 

451;  Temple  v.  McComb  Citv  Electric  Rul.  Cas.  494  and  note. 
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human  beings  using  the  public  streets  and  places  in  a  lawful  way,' 
and  while  the  convenience  of  electric  wires  is  obvious  and  their 
maintenance  should  not  be  burdened  with  excessive  liabilities,  still 
it  seems  clear  that  a  company  maintaining  dangerous  wires  should 
not.be  relieved  on  the  ground  of  expense  from  the  affirmative  duty 
of  exercising  a  reasonable  degree  of  care  to  maintain  proper  insu- 
lation and  thereby  prevent  accidents  reasonably  to  be  apprehend- 
ed to  those  lawfully  coming  in  the  neighborhood  of  such  wires.* 
Insulation,  however,  is  not  always  possible.  For  instance,  an  electric 
railway  company  cannot  insulate  its  overhead  feed  wires,  and  in 
such  cases  the  wires  must  be  so  guarded  and  cared  for  that  they  shall 
not  sag  down  or  otherwise  become  subject  to  contact  or  such  proxim- 
ity to  persons  as  to  cause  what  is  known  as  "brush"  discharge,  and 
for  a  neglect  of  this  duty  the  company  is  liable  to  any  person  who, 
at  the  time,  was  rightfully  at  the  place  where  he  was  injured.** 
The  reason  for  requiring  electric  companies  properly  to  insulate  their 
wires  is  apparent  since  electricity  is  the  most  deadly  and  danger- 
ous power  recognized  as  a  necessary  agency  in  developing  civiliza- 
tion and  promoting  our  comfort  and  business  affairs.  It  differs  from 
all  other  dangerous  utilities,  and  its  association  ia  with  the  most 
inoffensive  and  harmless  piece  of  mechanism,  if  wire  can  be  classified 
as  such,  in  common  use.  In  adhering  to  the  wire  it  gives  no  warning 
or  knowledge  of  its  deadly  presence;  vision  cannot  detect  it;  it  ia 
without  color,  motion,  or  body ;  latently  and  without  sound  it  exists, 
and,  being  odorless,  the  only  means  of  its  discovery  lie  in  the  sense 
of  feeling,  communicated  through  the  touch,  which,  as  soon  as  done, 
causes  a  shock.  Therefore,  in  behalf  of  human  life  and  the  safety 
of  mankind  generally,  it  behooves  those  who  would  profit  by  the  use  of 
this  subtle  and  violent  element  of  nature  to  exercise  the  greatest  degree 
of  care  and  constant  vigilance  in  inspecting  the  wires  and  in  main- 
taining them  in  perfect  condition.'  The  duty  to  insulate  wires  being  a 
positive  one,  a  person  has  a  right,  under  ordinary  circumstances,  to 
assume,  without  being  open  to  the  charge  of  contributory  negligence, 
that  this  duty  has  been  properly  discharged.*    And"  in  this  connection 

6.  risher  v.  New  Bern,  140  N.  C.  6a.  Hoppe  t. 'Winona,  113  Minn. 

506,  53  S.  E.  342,  111  A.  S.  R.  857,  5  252,  129  N.  W.  577,  Ann.  Cas.  1912A 

L.R.A.(N.S.)  542.  247  and  note,  33  L.R.A.(N.S.)  449. 

6.  McLaughlin  v.  Louisville  Electric  7.  Mitchell  v.  Raleigh  Electric  Co., 

Light  Co.,  100  Ky.  173,  37  S.  W.  851,  129  N.  C.  166,  39  S.  E.  801, 85  A.  S.  R. 

34  L.R.A.  812;  Moren  v.  New  Orleans  733,  55  L.R.A.  398. 

R.,  etc.,  Co.,  123  La.  944,  52  So.  106,  8.  Clements    v.    Louisiana    Electric 

130  A.  S.  R.  344;  Braun  v.  Buffalo  Light  Co.,  44  La.  Ann.  692, 11  So.  51, 

General  Klcctric  Co.,  200  N.  Y.  484,  94  32  A.  S.  R.  348,  16  L.R.A.  43;  Hod- 

N.  E.  206,  140  A.  S.  R.  645,  21  Ann.  gins  v.  Bay  City,  156  Mich.  6S7,  121 

Ca.s.   370   and   note,  34  L.R.A.(N.S.)  N.  W.  274,  132  A.  S.  R.  546;  Subiir- 

1089  and  note.  ban  Electric  Co.  v.  Nugent,  58  X.  J. 

Note:  140  A.  S.  R.  653.  L.  C58,  34  Atl.  1069,  32  L.R.A.  700: 
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it  has  been  held  that  where  the  insulation  of  wires  is  imperfect  it 
acts  as  an  invitation  to  persons  working  in  proximity  to  them  to  risk 
the  consequences  of  contact  with  them.*  But,  of  course,  where  a 
person  seeing  such  a  wire  knows  that  it  is,  or  may  be,  highly  danger- 
ous it  is  his  duty  to  avoid  coming  in  contact  therewith,  rather  than  to 
accept  its  presence  as  an  invitation  to  make  such  contact.^®  The 
duty  properly  to  insulate  their  wires  is  frequently  expressly  imposed 
on  electric  companies  by  ordinance  and,  as  will  be  seen,  noncompli- 
ance with  such  an  ordinance  has  in  many  instances  been  held  to  be 
prima  facie  evidence  of  negligence.**  In  the  case  of  wires  ordinarily 
carrying  a  current  that  is  not  dangerous,  like  those  of  a  telephone 
company,  or  which  axe  not  intended  to  carry  any  current  at  all,  it 
is  the  duty  of  the  person  or  corporation  maintaining  them  to  see  that 
they  do  not  sag  or  hang  down  while  heavily  charged  with  electricity, 
or  that  they  do  not  become  thus  charged  while  sagging  or  hanging 
down.*** 

21.  Insolatioii  at  Particalar  Points  or  Places. — It  is  only  reason- 
able that  the  duty  of  providing  insulation  should  be  limited  to  those 
points  or  places  where  there  is  reason  to  apprehend  that  persons  may 
come  in  contact  with  the  wires,*'  and  the  law  does  not  compel  electric 
companies  to  insulate  their  wires  everywhere,  but  only  at  places  where 
people  may  go  for  work,  business,  or  pleasure,  that  is,  where  they  may 
reasonably  be  expected  to  go.*'  In  accordance  with  this  reasoning  it 
would  seem  that  it  is  not  evidence  of  negligence  to  suspend  uninsu- 
lated wires  over  an  awning,  which  serves  merely  as  a  shade  and  pro- 
tection for  the  front  of  a  building  and  is  not  used  as  a  place  of  resort 
either  for  pleasure  or  for  business.**    It  has  been  held  however  that 

Mitcbdl  ▼.  Raleigh  Electric  Co.,  129  Notes:  75  A.  S.  R.  303;  2  L.R.A. 

N.  C.  166,  39  S.  E.  801,  85  A.  S.  R.  (N.S.)  777. 

735,  55  L.R.A.  398;  Gentzkow  v.  Port-  10.  Graves    v.    Washington    Water 

land  R.  Co.,  54  Ore.  114, 102  Pac.  614,  Power  Co.,  44  Wash.  675,  87  Pac.  956, 

135  A.  S.  R.  821  and  note;  Rnnyan  11  L.R.A.(N.S.)  452. 

V.  Kanawha  Water,  etc.,  Co.,  68  W.  See  supra,  par.  14. 

Va.  609,  71  S.  E.  259,  35  L.R.A.(N.S.)  11.  See  infra,  par.  31. 

430.  11a.  Southern  Bell  Tel.,  etc.,  Co.  v. 

Notes:  100  A.  S.  R.  520;  140  A.  S.  Howell,  124  Ga.  1050,  53  S.  E.  577,  4 

R.    654;    22   L.R.A.  (N.S.)    1189;    34  Ann.  Cas.  707  and  note. 

L.R.A.(N.S.)  1089.  12.  Wetherby  v.  Twin  State  Gas  Co., 

9.  Newark  Electric  Light,  etc.,  Co.  83  Vt.  189,  75  Atl.  8,  21  Ann.  Cas. 

V.  Garden,  78  Fed.  74,  39  U.  S.  App.  1092,  25  L.R.A.(N.S.)  1220. 

416,  23  C.  C.  A.  649,  37  L.R.A.  725;  13.  Runyan  v.  Kanawha  Water,  etc., 

McLaughlin     v.     Louisville     Electric  Co.,  68  W.  Va.  609,  71  S.  B.  259,  35 

Light  Co.,  100  Ky.  173,  37  S.  W.  851,  L.R.A.(N.S.)  430. 

34   L.R.A.   812;   MitcheU   v.   Raleigh  Note:  100  A.  S.  R.  520. 

Electric  Co.,  129  N.  C.  166,  39  S.  E.  14.  Brush  Electric  light,  etc.,  Co. 

801,  85  A.  S.  R.  735,  55  L.R.A.  398;  v.  Lefevre,  93  Tex.  604,  57  S.  W.  640, 

Perham  v.  Portland  General  Electric  77  A.  S.  R.  898,  49  L.R.A.  771. 

Co.,  33  Ore.  451,  53  Pac.  14,  24,  72  A-  Note:  100  A.  S.  R.  520. 
S.  R.  730,  40  L.R.A.  799. 
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one  who  goes  upon  a  roof  over  which  electric  wires  are  stretched  can- 
not be  regarded  as  going  into  the  presence  of  known  danger  and 
assuming  the  hazards  thereof,  and  as  forfeiting  his  right  to  recover  for 
injuries  suffered  from  the  negligence  of  the  company  maintaining 
such  wires  in  not  keeping  them  properly  insulated.  It  is  a  matter  of 
common  knowledge  that  persons  frequently  resort  to  such  a  place,  and 
it  may  be  reasonably  anticipated  that  persons  will  go, there.**  So, 
also,  it  has  been  held  that  an  electric  company  which  maintains  upon 
a  public  bridge  wires  carrying  a  dangerous  current,  without  sufficient 
insulation,  and  so  placed  that  persons  required  to  work  upon  the  bridge 
may  come  in  contact  with  them,  is  liable  for  injury  to  a  workman 
by  a  disruptive  discharge  of  electricity  from  the  wires,  without  negli- 
gence on  his  part** 

22.  Use  of  Approved  Appliances  and  Safety  Devices  Generally.-- 
While  electricity  is  a  silent  power  which  ordinarily  can  be  neither 
seen  nor  heard,  yet  it  can  be  so  controlled,  by  those  familiar  with  its 
use,  that  it  may  safely  be  conducted  into  a  private  residence,  where 
it  becomes  harmless  and  useful,  and  accorc&ngly,  in  selecting  and 
installing  its  appliances  and  devices,  an  electric  company  must  use 
that  degree  of  care  which  reasonably  prudent  men  engaged  in  the 
same  line  of  business  would  use  under  similar  circumstances.  And 
it  must  install  such  instruments  as  the  experience  of  men  so  engaged 
has  shown  to  be  reasonably  safe  for  the  purposes  for  which  they  are 
used,  in  view  of  all  the  circumstances  connected  with  the  business  and 
of  the  dangers  to  be  reasonably  apprehended.*'  So  it  is  uniformly 
held  that  where  electric  companies  hold  themselves  out  to  the  public 
as  dealers  in  and  suppliers  of  that  commodity  for  gain,  and  make  con- 
tracts with  private  individuals  for  furnishing  light  or  power  over  a 
system  constructed  and  controlled  by  themselves,  they  are  bound  to 
deliver  it  in  a  form  and  under  conditions  of  safety  for  the  person  and 
property  for  whose  use  the  company  charge  and  receive  compensation 
and  they  are  also  bound,  in  the  discharge  of  their  part  of  the  contract, 
to  a  supervision  and  diligence  proportionate  to  the  peculiar  character 

15.  Giraudi    v.    San    Jose    Electric  Notes:  75  A.  S.  R.  303;  85  A.  S.  R. 

Imp.  Co.,  107  Cal.  120,  40  Pac.  108,  48  739;  100  A.  S.  R.  521;  32  L.R.A.  401; 

A.  S.  R.  114,  28  L.R.A.  596;  Clements  34  L.R.A.(N.S.)  1089;  21  Ann.  Caa 

V.  Louisiana  Electric  Light  Co.,  44  La.  375. 

A^n.  692,  11  So.  51,  32  A.  S.  R.  348,  16.  Hoppe  v.   Winona,   113   Minu. 

16  L.R.A.  43;  Brown  v.  Edison  Elec-  252,  129  N.  W.  577,  Ann.  Cas.  1912 A 

trie  lUuminating  Co.,  90  Md.  400,  45  247,  33  L.R.A.(N.S.)  449  and  note. 

Atl.  182,  78  A.  S.  R.  442  and  note,  46  17.  Griffith  v.  New   England   Tele- 

L.R.A.  745;  Fitzgerald  v.  Edison  Elec-  phone,  etc.,  Co.,  72  Vt.  441,  48  AtL 

trie  Illuminating  Co.,  200  Pa.  St.  540,  643,  52  L.R.A.  919;  Abrams  v.  Seattle, 

50  Atl.  161,  86  A.  S.  R.  732;  Runyaa  60  Wash.  356,  lU  Pac.  168,  140  A.  S. 

V.  Kanawha  Water,  etc.,  Co.,  68  W.  R.  016. 
Va.  609,  71  S.  E.  259,  35  LJl.A.(N.S.j 
430. 
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and  danger  of  the  commodity  in  which  they  deal.  Every  reasonable 
effort  must  be  made  to  adopt  and  use  all  proper  means  readily  obtain- 
able and  known  to  science  for  the  prevention  of  accidents.*® 

23.  Prevention  of  Contact  between  Parallel  and  Intersecting 
Wires. — The  duty  of  electric  companies  is  not  limited  to  keeping 
their  own  wires,  in  the  streets  and  highways,  in  a  safe  condition  but 
extends  to  the  exercise  of  due  care  and  diligence  for  the  prevention 
of  the  escape  of  the  dangerous  force  in  their  service  through  any  wires 
brought  in  contact  with  their  own,  and  of  its  transmission  thereby  to 
anyone  using  the  streets.**  Only  in  this  way  can  the  public  receive 
that  protection  due  it  while  exercising  its  rights  in  the  highways  in 
or  over  which  electric  wires  are  suspended,**  and  it  has  accordingly 
often  been  held  that  electric  companies  maintaining  wires  carrying 
heavy  charges  of  electricity  are  under  an  obligation  to  maintain  some 
kind  of  safeguard  to  prevent  their  contact  with  other  wires.  This  is 
usually  done  by  the  erection  of  guards  or  other  devices  between  wires 
heavily  charged  with  electricity  and  those  in  proximity  to  them 
which  are  likely  to  be  charged  by  contact.*  That  the  ownership  of 
the  wire  is  not  controlling  as  to  the  liability  for  an  injury  caused  by 
coming  in  contact  with  it  is  determined  by  the  cla^  of  cases  in  which 
it  is  held  that  an  electric  railway  company  or  an  electric  light  com- 
pany is  responsible  for  an  injury 'where  it  negligently  permits  its 
wire  to  come  in  contact  with  another  company's  telephone  or  tele- 
graph wire,  which  transmits  the  current  and  thereby  causes  an  acci- 
dent* Indeed,  it  is  held  by  many  courts  that,  where  such  wires  have 
been  negligently  allowed  to  come  in  contact,  both  companies  are 

18.  Abrams  v.  Seattle,  60  Wash.  So.  367;  Conrad  v.  Springfield  Consol. 
356,  111  Pac.  168, 140  A.  S.  E.  916.  B.  Co.,  240  lU.  12, 88  N.  E.  180, 130  A. 

19.  Note:  22  L.R.A.(N.S.)  1169.  S.  R.  251;  Guinn  v.  Delaware,  etc., 

20.  City  Electric  St  Ry.  Co.  v.  Con-  Tel.  Co..  72  N.  J.  L.  276,  62  Atl.  412, 
ery,  61  Ark.  381,  33  S.  W.  426,  54  A.  Ill  A.  S.  R.  668,  3  L.E.A.(N.S.)  988; 
S.  R.  262,  31  L.R.A.  570  and  note;  Moran  v.  Corliss  Steam  Engine  Co., 
Atlanta  Consol.  St.  R.  Co.  v.  Owings,  21  R.  I.  386,  43  Atl.  874,  45  L.R.A. 
97  Ga.  663,  25  S.  E.  377,  33  LR.A.  267;  State  v.  Janesville  St  R.  Co.,  87 
798;  Burns  v.  Delaware  &  A.  Tele-  Wis.  72,  57  N.  W.  970,  41  A.  S.  R. 
graph  &  Telephone  Co.,  70  N.  J.  L.  23,  22  L.R.A.  759 ;  Block  v.  Milwaukee 
745,  59  Atl.  220,  592,  67  L.R.A.  956;  St.  R.  Co.,  89  Wis.  371,  61  N.  W.  1101, 
Parsons    v.    Charleston    Consolidated  46  A.  S.  R.  849,  27  L.R.A.  365. 

Ry.,  Gas,  etc.,  Co.,  69  S.  C.  305,  48  Notes:  56  A.  S.  R.  68;  100  A.  S.  R. 

S.  E.  284,  104  A.  S.  R.  800.  533;  22  L.R.A.(N.S.)  1171,  1172;  16 

Notes:  100  A.  S.  R.  .530;  1  L.R.A.  Ann.  Cas.  1194,  1196;  1  British  Rul. 

(N.S.)  823;  22  L.R.A.(N.S.)  1170;  52  Cas.  803. 

L.R.A.(N.S.)  587;  1  British  Rul.  Cas.  2.  McKay  t.   Southern   Bell    Tele- 

801.  graph  &  Telephone  Co.,  Ill  Ala.  337, 

1.  McKay   ▼.    Southern    Bell    Tele-  19  So.  695,  56  A.  S.  R.  59,  31  L.R.A. 

graph  &  Telephone  Co.  Ill  Ala.  337,  589,  overruled   on   another  point   bv 

19  So.  695,  56  A.  S.  R.  59,  31  L.R.A.  McGhee  v.  Cashin,  130  Ala.  561,  30 

589,  overruled   on   another  point   by  So.  367;  City  Electric  St.  Ry.  Co.  v. 

McGhee  v.  Cashin,  130  Ala.  561,  30  Conery,  61  Ark.  381,  33  S.  W.  426,  54 
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jointly  and  severally  liable.*  The  fact  that  a  company  erects  and 
maintains  its  wires  in  the  manner  that  other  wires  are  erected  and 
maintained  by  prudent  and  well  managed  companies  does  not  justify 
it  in  knowingly  suffering  a  wire  to  be  suspended  over  its  own  wires 
in  a  condition  likely  to  fall  across  the  latter,  without  proper  safe- 
guards, or,  after  its  fall,  in  allowing  it  to  remain  in  that  condition.* 
But  where  the  contact  of  wires  which  occasions  an  injury  is  caused 
by  the  act  of  a  trespasser,  it  has  been  held  that  the  electric  company 
is  not  liable,  in  the  absence  of  additional  facta  showing  negligence.' 
The  duty  to  provide  guard  wires  or  other  appliances  to  prevent  con- 
tact with  other  wires  is  often  expressly  imposed  on  electric  companies 
by  ordinance,  and  where  -this  is  the  case,  a  failure  to  comply  with 
such  an  ordinance  has  in  many  instances  been  held  to  be  prima  facie 
negligence.*  An  ordinance  requiring  guard  wires  for  electric  wires 
whenever  it  shall  be  necessary  to  cross  other  electric  wires  applies  to 
wires  already  erected,  since  it  provides  a  remedy  for  an  existing  evil.' 
24.  Precautions  against  Conduction  of  Atmospheric  Electricity.— 
While  it  has  been  said  that  an  electric  company  in  placing  its  wires 
in  a  building  is  not  required  to  insulate  them  in  such  a  manner  as  to 
protect  against  lightning  strokes  or  electricity  having  its  origin  in 
the  clouds  or  atmosphere,'  yet  it  is  a  matter  of  common  knowledge, 
and  within  the  judicial  kno.wledge  of  the  courts,  that  atmospheric 
electricity,  or  lightning,  is  frequently  discharged  from  clouds  and 
passes  to  the  earth  and  that  metal  wires  strung  in  the  air  are  good 

A.  8.  R.  262,  31  L.R.A.  570;  Paclncah  589,  overruled  on  another  point  by  Me- 

Light,  etc.,  Co.  v.  Parkman,  156  Ky.  Ghee  v.  Cashin,  130  Ala.  561,  30  So. 

197,  160  S.  W.  931,  52  L.R.A.(N.S.)  367;  Hebert  v.  Lake  Charles  Ice,  etc., 

586  and  note;  Western  Union  Tel.  Co.  Co.,  Ill  La.  522,  35  So.  731, 100  A.  S. 

V.  State,  82  Md.  293,  33  Atl.  763,  51  R.  505  and  note,  64  L.R.A.  101. 

A.  S.  R.  464,  21L.R.A.  572and  note;  Notes:    52    L.R.A.(N.S.)    603;    16 

Mize  V.  Rocky  Mountain  Bell  Tel.  Co.,  Ann.  Cas.  1198;  1  British  Rul.  Cas. 

38  Mont.  521,  100  Pac.  971,  129  A.  S.  801. 

R.  659,  16  Ann.  Cas.  1189;  Fox  v.  4.  McKay  v.  Southern  Bell  Tele- 
Manchester,  183  N.  Y.  141,  75  N.  E.  graph  &  Telephone  Co.,  Ill  Ala.  337, 
1116,  2  L.R.A.(N.S.)  474;  Mooney  v.  19  So.  695,  56  A.  S.  R.  59,  31  L.R.A. 
Luzerne  Borough,  186  Pa.  St.  161,  40  589,  overruled  on  another  point  by  Mo- 
Atl.  311,  40  L.R.A.  811;  Block  v.  Mil-  Ghee  v.  Cashin,  130  Ala.  561,  30  So. 
waukee  St.  Ry.  Co.,  89  Wis.  371,  61  367. 

N.  W.  1101,  46  A.  S.  R.  849,  27  L.R.A.  Note:  16  Ann.  Cas.  1197. 

365;  Wilbert  v.  Sheboygan  Light,  etc.,  5.  Note:  16  Ann.  Cas.  1197. 

Ry.  Co.,  129  Wis.  1,  106  N.  W.  1058,  6.  See  infra,  par.  31. 

116  A.  S.  R.  931.  7.  State  v.  JanesviUe  St.  R.  Co.,  87 

Notes:  32  A.  S.  R.  355;  56  A.  S.  R.  Wis.  72,  57  N.  W.  970,  41  A.  S.  B.  23, 

68;  100  A.  S.  R.  531 ;  135  A.  S.  R.  831;  22  L.R.A.  759. 

31  L.R.A.  582;  7  L.R.A.  (N.S.)  293  et  8.  Phoenix  Light,  etc,  Co.  v.  Ben- 

seq.;  16  Ann.  Cas.  1194.  nett,  8  Aria.  314,  74  Pac.  48,  63  L.R.A. 

3.  McKay   v.    Southern   BeU   Tele-  219. 

graph  &  Telephone  Co.,  Ill  Ala.  337,  Note:  100  A.  8.  R.  522. 
19  So.  695,  56  A.  S.  R.  59,  31  L.R.A. 

1216 


Digitized  by 


Google 


9  E.  C.  L.  ELECTRICITY  (  25 

conductors  of  electricity,  much  better  than  the  air,*  and  it  is  accord* 
ingly  usually  held  that  if  by  the  exercise  of  such  reasonable  precau- 
tions as  a  man  of  ordinary  care  and  prudence  would  exercise  in  respect 
of  such  a  dangerous  agency,  injuries  to  persons  and  property  from 
the  conduction  along  the  wires  of  currents  of  atmospheric  electricity 
may  be  avoided,  or  at  least  minimized,  it  is  the  duty  of  companies 
engaged  in  this  business  to  employ  devices  and  appUances  to  that 
end,  and  that  a  failure  to  do  so  will  render  them  liable  for  injuries 
resulting  therefrom.*"  Thus  it  has  been  held  that  where  a  telephone 
company,  in  removing  a  telephone  from  a  store,  instead  of  removing 
the  wires,  merely  cuts  them  from  the  instrument  and  twists  their 
ends  together,  and  leaves  them  hanging  in  the  building  so  that  atmos- 
pheric electricity  striking  the  wires  along  their  course  on  the  outside 
is  conducted  into  the  building  and  discharged,  to  the  peril  of  people 
and  property  therein,  the  company  is  liable  for  the  damage  caused.** 
So  where  a  telephone  company  permits  a  wire  to  remain  for  several 
weeks  across  a  highway,  suspended  a  few  feet  from  the  ground,  it  is 
-  answerable  to  a  traveler  coming  in  contact  with  it  during  an  electrical 
storm,  and  injured  by  a  discharge  of  electricity  attracted  from  the 
atmosphere.** 

25.  Inspection  and  Repair  of  AppUances  Generally. — ^While  it  has 
been  held  that  where  an  electric  company  conducts  its  business  with 
due  care  and  diligence,  it  is  not  liable  for  the  dangerous  condition  of 
its  appliances  of  which  it  has  no  notice,**  yet  it  is  well  settled  that 
it  is  the  imperative  duty  of  such  a  company  not  only  to  install  proper 
appliances,  but  also  to  make  reasonable  and  proper  inspection  of 
such  appliances,**  and  to  use  due  diligence  to  discover  and  repair 

9.  Southern  Bell  Telephone  &  Tele-  Tel.  Co.  88  Wis.  243,  60  N.  W.  430, 26 
graph  Co.  v.  McTyer,  137  Ala.  601,  34   LJI.A.  101. 

So.  1020,  97  A.  S.  R.  62.  Notes:  100  A.  S.  R.  522;  36  LJR.A. 

10.  Soathwestem  Telegraph  &  Tele-  (N.S.)  280;  Ann.  Cas.  1912A  253. 
phone  Co.  ▼.  Robinson,  50  Fed.  810,  2  11.  Sonthem    Bell   Telephone,   etc., 
U.  S.  App.  205,  1  C.  C.  A.  684,  16  Co.  v.  McTyer,  137  AU.  601,  34  So. 
L.R.A.  545;  Southern  Bell  Telephone  1020,  97  A.  S.  B.  62. 

&  Telegraph  Co.  v.  McTyer,  137  Ala.  12.  Southwestern  Telegraph  &  Tele- 
601,  34  So.  1020,  97  A.  S.  R.  62;  phone  Co.  v.  Robinson,  50  Fed.  810, 
Southwestern  Telegraph  &  Telephone  2  U.  S.  App.  205,  10.  C.  A.  684,  16 
Co.  V.  Abeles,  94  Ark.  254,  126  S.  W.  ^-"i^Vft  inn  a  a  o  coo  oo 
724,  140  A.  S.  E.  115  aid  note,  21  ,  J^^ot^:  100  A.  8.  E  5^;  22 
Ann.  Caa.  1006;  Columbus  E.  Co.  v.  J^JA.(N.S.)  1175;  52  L.E.A.(N.S.) 

f^i^'^T.^^^.?:^  ^V'  ^  \^-  ^'^'  ".  Alabama  City,  etc.,  R.  Co.  v.  Ap- 

L.E.A.1915C  570  and  note;  Eoeap  v.  i^^n,  171  Ala.  3M,  54  So.  638,  Anm 

BeU  Tel.  Co.,  230  Pa.  St  597,  79  Atl.  Cas.  1913A  1181;  Barto  v.  Iowa  Tel. 

769,  36  L.R.A.(N.S.)   279  and  note;  Co.,  126  la.  241,  101  N.  W.  876,  106 

Griffith  V.  New  England  Telephone  &  A.  S.  R.  347;  Lewis  v.  Bowling  Green 

Telegraph  Co.,  72  Vt.  441,  48  AtL  643,  QasUght  Co.,  135  Ky.  611,  U7  S.  W. 

52  LJI.A.  919;  Jackson  v.  Wisconsin  278,  22  LJl>A.(N.S.)  1169  and  note. 
B.  C.  L.  VoL  IX.— 77.            1217 
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defects  therein,  and  a  failure  to  do  so  constitutes  negligence.**  No- 
tice of  a  defect,  in  order  to  charge  the  company  witii  liability  there- 
for, need  not  be  direct  and  express;  it  is  enough  that  the  defect 
has  existed  for  such  a  length  of  time  that  it  should  have  been  known.** 
Thus  it  has  been  held  that  where  there  has  been  an  abrasion  in 
an  insulated  wire  for  a  considerable  period  of  time,  the  company 
will  be  presumed  to  know  its  condition.*'  When  the  company  has 
notice  of  the  defective  condition  of  its  wires,  and  turns  on  a  cur- 
rent without  repairing  them,  it  is  liable  for  resulting  injuries.** 
Thus  where  it  is  shown  that  an  electric  light  company  knew  at  night 
that  its  wires  were  grounded,  that  it  nevertheless  kept  its  power  up, 
and  that  the  next  day  a  pedestrian  was  killed  by  coming  in  contact 
with  a  live  wire  in  the  street,  such  evidence  has  been  held  sufficient  to 
establish  gross  negligence,  and  justify  a  verdict  and  judgment  for 
punitive  as  well  as  actual  damages.*'  The  negligence  of  an  employee 
of  an  electric  company  in  reporting  that  a  defect  which  he  bad  been 
sent  to  repair  had  been  remedied,  when  in  fact  it  had  not  been,  ia 
imputable  to  the  company,  rendering  it  liable  for  an  injury  caused  by 
such  defect.**  Whether  in  a  given  case  the  duty  to  inspect  and  repair 
has  been  performed  is  a  question  for  the  jury  to  determine  imder  all 
the  facts  and  circumstances  of  the  event,*  and  the  want  of  sufficient 
assistance  promptly  to  replace  broken  electric  wires  which  were  thrown 
down  in  numerous  places  at  the  same  time  by  reason  of  an  unusual 
and  unexpected  storm,  cannot,  as  a  matter  of  law,  be  said  to  be  no 
excuse  for  delay,  but  is  a  matter  for  the  consideration  of  the  jury  in 
determining  the  question  of  reasonable  care  in  removing  the  danger.* 
26.  Failure  to  Inspect  Poles  as  Imposing  Liability  for  Injury  to 
Employees. — It  cannot  be  laid  down  as  a  proposition  of  law  that  the 
linemen  of  electric  companies  have  a  right  to  rely  upon  the  soundneea 
and  safety  of  the  poles  upon  which  they  are  working,  and  that  it  is  th« 

15.  Notes:  100  A.  S.  R.  523;  22  86  Pac.  541, 118  A.  S.  R.  225;  Hani- 
L.R.A.(N.S.)  1175.  son  v.  Kansas  City  Electric  Ld^  Co- 

16.  Fitzgerald  v.  Edison  Electric  II-  195  Mo.  606,  93  S.  W.  951,  7  T. «  ^ , 
laminating  Co.,  200  Pa.  St.  540,  50  (N.S.)  293. 

Atl.  161,  86  A.  S.  R.  732;  WUbert  v.  Notes:  16  Ann.  Cas.  1196;  1  British 

Sheboygan  Light,  etc.,  Ry.  Co.,  129  Rul.  Cas.  807. 

Wis.  1,  106  N.  W'.  1058,  116  A.  S.  R.  19.  Texarkana  Gas  &  Elecbrie  li^t 

931.  Co.  V.  Orr,  59  Ark.  216,  27  S.  W.  66, 

Notes:  100  A.  S.  R.  523;  52  L.R.A  43  A.  S.  R.  30. 

(N.S.)  606.  Note:  100  A.  S.  R.  523. 

17.  Griffin  v.  United  Electric  Light  20.  Harrison  ▼.  Kansas  City  Elee- 
Co.,  164  Mass.  492,  41  N.  E.  675,  49  trie  Light  Co.,  195  Mo.  606,  93  S.  W. 
A.  S.  R.  477,  32  L.R.A.  400;  MitcheU  951,  7  LR..A.(N.S.)  293. 

V.  Raleigh  Electric  Co.,  129  N.  C.  166,  See  generally  Masteb  abs  Skbyakt. 

39  S.  E.  801,  85  A.  S.  R.  735,  55  1.  See  infra,  par.  34. 

L.R.A.  398.  2.  Boyd  v,  Portland  General  Elec- 

Note:  100  A.  S.  R.  523.  trie  Co.,  37  Ore.  567,  62  Pao,  378.  53 

18.  Eaton  v.  Weiser,  12  Idaho  544,  L.R.A.  509. 
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duty  of  such  companies  to  inspect  and  test  their  polee,  and  support 
those  that  are  insecure,  before  permitting  their  linemen  to  climb  them. 
Whether  it  is  incumbent  upon  the  company  or  its  employees  to  per- 
form such  a  duty  is  usually  a  question  of  fact,  depending  upon  the 
terms  of  the  contract  of  employment,  the  employee's  knowledge  of 
the  hazards  of  the  work  in  which  he  is  engaged,  his  ability  and  oppor- 
tunity to  discover  the  dangers  to  which  he  is  exposed  and  to  avoid 
them,  and  upon  other  similar  circumstances.  Speaking  generally  it 
may  be  stated  that  when  an  electric  compEiny  has  no  independent 
system  of  inspection  of  poles,  cross-arms,  and  steps,  and  the  Uneman 
has  no  reason  to  believe  that  such  inspection  is  made,  he  has  no  right 
to  rely  on  the  company  for  such  inspection  but  must  make  such  tests 
himself  as  may  be  necessary  to  ascertain  whether  it  is  safe  to  go  upon 
them.  And  he  cannot  hold  the  company  responsible  for  injuries 
received  by  him  by  such  poles,  cross-arms,  or  steps  giving  way,  unless 
there  was  some  defect  in  them  when  they  were  originally  placed  in 
position,  or  the  company  had  some  knowledge  of  the  defect,  which 
was  not  communicated  to  the  lineman,  provided,  of  course,  the  line- 
man is  not  such  an  inexperienced  person  as  is  entitled  to  be  instructed 
as  to  the  danger.' 

27.  Failure  to  Remove  Disused  Wires  or  to  Sbut  off  Cnrrent  in 
Case  of  Fires. — It  is  no  defense  to  an  action  against  an  electric  com- 
pany for  injury  resulting  from  failure  to  remove  its  wires  from  a 
building  after  discontinuance  of  service,  that  the  company  did  all  that 
could  be  done  to  obviate  the  danger  of  their  being  there,  for  it  has 
been  held  to  be  the  duty  of  a  company  to  remove  its  wires  on  the  dis- 
continuance of  service.*  A  public  service  corporation  furnishing  elec- 
tric light  and  power  to  a  municipality  and  its  residents  is  not  charged 
with  a  duty  to  cut  off,  at  its  own  instance,  the  current  from  some  cer- 
tain district  merely  upon  knowledge  being  brought  to  it  that  a  build- 
ing within  that  district  is  on  fire,  nor,  in  the  absence  of  an  ordinance 
to  that  effect,  does  any  duty  rest  upon  such  electric  company  to  have 
an  agent  present  to  disconnect  from  the  main  feed  any  wire  possibly 
in  or  about  the  burning  structure,  or  to  signal  to  the  power  house 
to  have  the  current  cut  off.' 

Actions  to  Recover  Damages 

28.  Allegations  as  to  Negligence  of  Defendant. — A  declaration, 
petition  or  complaint  in  an  action  against  an  electric  company  for 

S.  Consolidated    Gas,    etc.,    Co.    v.  See  generally  Master  and  Servant; 

Chambers,  112  Md.  324, 75  Atl.  241,  26  Telegraphs;  Telephones. 

L.R.A.(N.S.)   509  and  note;  Mclaaao  4.  Southern  Bell  Telephone,  etc.,  Co. 

V.  Northampton  Electric  Lighting  Co.,  v.  MoTyer,  137  Ala.  601,  34  So.  1020, 

172  Mass.  89,  51  N.  E.  524,  70  A.  S.  97  A.  S.  R.  62. 

R.  244  and  note.  5.  Pennebaker     T.     San     Joaquin 
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damages  for  personal  injuries  must,  as  in  tort  actions  generally,  have 
requisite  definiteness  to  inform  the  defendant  of  the  nature  of  the 
cause  of  action,  and  the  particular  act  or  omission  constituting  the 
tort*  Negligence  on  the  part  of  the  defendant,  being  the  gist  of  such 
an  action,^  the  usual  rules  as  to  the  necessity,  manner  and  sufficiency 
•of  the  allegations  in  actions  for  negligent  injuries  generally  apply,* 
and  the  plaintiff  cannot  declare  upon  one  cause  of  action  upon  one 
negligent  act,  and  recover  upon  an  entirely  different  act  of  negli- 
gence.*  A  complaint,  though  not  in  terms  characterizing  the  failure 
of  the  defendant  to  perform  a  plain  duty  as  negligence  on  the  part 
of  the  defendant,  yet  averring  facts  which  constitute  negligence  per 
se,  is  sufficient  as  against  demurrer.**  A  petition  in  an  action  against 
an  eleclxic  company  which  merely  sets  out  the  conclusions  of  the 
pleader  upon  the  legal  effect  of  a  city  ordinance  as  to  location  and 
insulation  of  electric  wires,  noncompliance  with  which  is  relied  on  to 
show  negligence  on  the  part  of  the  defendant,  but  does  not  allege  the 
provisions  of  the  ordinance  either  in  terms  or  in  substance,  is  not  suffi- 
ciently definite  as  against  a  special  demurrer.** 

29.  Presumptions  and  Burden  of  Proof  Generally. — Since,  as  has 
been  seen,  the  liability  of  an  electric  company  on  a  persond  injury 
is  not  that  of  an  insurer  but  is  based  on  its  negligence,  proximately 
causing  the  injury,**  the  usual  rule  as  to  the  burden  of  proof  in  actions 
(or  negligent  injuries  generally  applies,  and  one  seeking  to  recover 
damages  against  an  electric  company  for  personal  injuries  alleged  to 
have  been  the  result  of  its  negligence,  has  the  burden  of  proving  such 
negligence,  at  least  to  the  extent  of  making  a  prima  facie  case.*' 
He  must  do  more  than  show  the  possible  responsibility  of  the  defend- 
ant for  the  injury.  In  the  absence  of  direct  evidence,  he  must  show 
the  existence  of  such  circumstances  aa  would  justify  the  inference  that 
the  injury  was  caused  by  the  wrongful  act  of  the  defendant,  and  ex- 
clude the  idea  that  it  was  due  to  a  cause  with  which  the  defendant  was 

unconnected.**    With  regard  to  the  burden  of  proof  as  to  contributory 
I 

Lii^ht  &  Power  Co.,  158  Cal.  579,  112  finery  Co.,  106  Mo.  App.  20,  79  S.  W. 

Pac.  459,  139  A.  S.  R.  202,  31  L.R.A,  1163. 

(N.S.)  1099  and  note.  See  generally  Neolxgencb. 

6.  Snyder  v.  Wheeling  Electrical  10.  Southern  Bell  Telephone,  etc, 
Co.,  43  W.  Va.  661,  28  S.  E.  733,  64  Co.  v.  McTyer,  137  Ala.  601,  34  So. 
A.  S.  R.  922,  39  L.R.A.  499.  1020,  97  A.  S.  R.  62. 

7.  See  supra,  par.  12.  11.  Brush  Electric  Light,  etc,  Co. 

8.  Aiken  v.  Columbus,  167  Ind.  139,  v.  Lefevre,  93  Tex.  604,  57  S.  W.  640, 
78  N.  E.  657,  12  L.R.A.(N.S.)  416;  77  A.  S.  R.  898  and  note,  49  LJI.A. 
Snyder  v.  Wheeling  Electrical  Co.,  43  771. 

W.  Va.  661,  28  S.  E.  733,  64  A.  S.  R.       12.  See  supra,  par.  12. 

922  and  note,  39  L.R.A.  499.  13.  See  generally  Evn>EKCB;  Nbou- 

9.  Gannon  v.  Laclede  Gaslight  Co.,  gkkck. 

145  Mo.  502,  46  S.  W.  968,  47  S.  W.  14.  Suburban  Electric  Co.  ▼.  Nn- 
907,  43  L.R.A.  505,  overruled  on  an-  gent,  58  N.  J.  L.  6M,  34  Afl.  1069,  32 
other  point  by  Hendley  v.  Globe  Re-   L.R.A.  700. 

1220 


Digitized  by 


Google 


»  R.  C.  U  ELEGTBICITT  i  SO 

negligence  in  actions  against  electric-  companies  for  damages  for  per> 
sonal  injuries  there  exists  as  in  the  case  of  actions  for  negligent  inju- 
ries generally  a  conflict  of  opinion.  Thus  according  to  some  autliori- 
ties  where  the  action  of  both  parties  must  have  convened  to  produce  the 
injury,  it  devolves  upon  the  plaintiff  to  show  that  he  was  not  himself 
guilty  of  negligence  and  he  must  show  aflirmatively  that  he  was  in  the 
exercise  of  due  and  reasonable  c^re  when  the  injury  happened.**  The 
proof  need  not  however  be  direct,  but  may  be  inferred  from  the  cir- 
cumstances of  the  case.**  According  to  other  authorities  however  con- 
tributory negligence  on  the  part  of  the  plaintiff  is  matter  of  defense  the 
burden  of  proving  which  rests  upon  the  defendant,*'  and  the  plaintiff 
is  not  required  to  show  that  he  was  free  from  negligence.**  If,  how- 
ever, it  appears  from  the  proof  offered  to  establish  the  company's  neg- 
ligence that  the  plaintiff  was  also  guilty  of  negligence,  without  which 
the  injury  would  not  have  occurred,  such  proof  will  defeat  his  re- 
covery.*' 

30.  Application  of  Doctrine  of  Res  Ipsa  Loquitur. — ^While  the  gen- 
eral rule  as  to  the  burden  of  proving  negligence  applies,  as  already 
stated,  to  actions  against  electric  'companies  for  personal  injuries,  yet 
such  actions  also  frequently  sifford  an  opportunity  for  the  application 
of  the  well  established  doctrine  that  where  the  thing  which  causes 
injury  is  shown  to  be  imder  the  management  of  the  defendant,  and 
the  accident  is  such  as  in  the  ordinary  course  of  events  would  not 
happen  if  he  had  used  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  a  satisfactory  explanation,  that  the  accident  arose  from 
a  want  of  care.*'  The  mere  introduction  of  the  facts  surrounding 
an  injury  from  electricity,  showing  that  such  injury  resulted  from 
contact  with  live  electric  wires  or  other  appliances  when  out  of  proper 
condition  or  out  of  their  proper  place,  may  suffice,  under  this  doctrine 
of  res  ipsa  loquitur,  to  raise  a  prima  facie  presumption  that  the  elec- 
trical company  having  such  appliances  in  charge  has  been  negligent 
in  the  performance  of  its  duty,*  and  to  place  upon  the  company  the 

15.  Clements  v.  Louisiana  Electric  Ore.  114,  102  Pac.  614,  135  A.  S.  R. 
Light  Co.,  44  La.  Ann.  692, 11  So.  51,   821. 

32  A.  S.  R.  348, 16  L.R.A.  43.  19.  Gentzkow  v.  Portland  Ry.  Co., 

16.  Myham  v.  Louisiana  Electric  54  Ore.  114, 102  Pac.  614, 135  A.  S.  R. 
Light  &  Power  Co.,  41  La.  Ann.  904,  821. 

6  So.  799,  17  A.  S.  R.  436,  7  L.R.A.       20.  Boyd  v.  Portland  Electric  Co., 

172;    ClemenU  v.  Louisiana  Electric  40  Ore.  126,  66  Pac.  576,  57  L.R.A. 

Light  Co.,  44  La.  Ann.  692, 11  So.  51,  619. 

32  A.  S.  R.  348, 16  L.R.A.  43;  Stevens       See  generally  Negligence. 

V.  United  Gas,  etc.,  Co.,  73  N.  H.  159,       1.  Alabama  City,  etc.,  R.  Co.  v.  Ap- 

60  AU.  848,  70  L.R.A.  119.  pleton,  171  Ala.  324,  54  So.  638,  Ann. 

17.  Haynes  v.  Raleigh  Gas  Co.,  114  Cas.  1913 A  1181  and  note;  Texarkana 
N.  C.  203,  19  S.  E.  344,  41  A.  S.  B.  Gas,  etc.,  Co.  v.  Orr,  59  Ark.  215.  27 
786,  26  L.R.A.  810.  S.  W.  66,  43  A.  S.  R.  30;  Giraudi  v. 

See  generally  NEGiiiOENCE.  San  Jose  Electric  Imp.  Co.,  107  Cal. 

18.  Gentzkow  v.  Portland  R.  Co.,  54   120,  40  Pac.  108,  48  A.  S.  R.  114,  28 
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burden  of  overthrowing  such  presumption.'    The  exceedingly  danger- 
ous character  of  live  electric  wires  lends  force  to  the  strict  application 

L.R.A.  596;  Diller  v.  Northern  Cali-  799;  Boyd  v.  Portland  Electric  Co., 

fomia  Power  Co.,  162  Cal.  531,  123  40  Ore.  126,  66  Pac  576,  57  L.R.A. 

Pac.  359,  Ann.  Cas.  1913D  908;  Den-  619;  Carroll  v.  Grande  Rondc  Elec- 

ver  Consolidated  Electric  Co,  v.  Simp-  trie  Co.,  47  Ore.  424,  84  Pac.  389,  6 

son,  21   Colo.  371,  41  Pac.  499,  31  I*R.A.(N.S.)  290;  Alexander  v.  Nan- 

L.R.A.   566;    Clements    v.   Louisiana  ticoke  Light  Co.,  209  Pa.  St.  571,  58 

Electric  Light  Co.,  44  La.  Ann.  692, 11  Atl.  1068,  67  L.R.A.  475;  Delahunt 

So.  51,  32  A.  S.  R.  348  and  note,  16  v.  United  Telephone  &  Telegraph  Co., 

L.R.A.   43;   Hebert  v.   Lake   Charles  215  Pa.  St.  241,  64  Atl.  515,  114  A. 

Ice,  etc.,  Co.,  Ill  La.  522,  35  So.  731,  S.  R.  958;  Burnett  v.  Ft.  Worth  Light 

100  A.  S.  R.  505  and  note,  64  L.R.A.  &  Power  Co.,  102  Tex.  31,  112  S.  W. 

101;  Western  Union  Tel.  Co.  v.  State,  1040,  19  L.R.A.(N.S.)   504;  Abrams 

82  Md.  293,  33  AU.  763,  51  A.  S.  R.  v.  Seattle,  60  Wash.  356,  111  Pac.  168, 

464,  31  L.R.A.  572  and  note;  Brown  140  A.  S.  R.  916;  Snyder  v.  Wheeling 

V.  Edison  Electric  Illuminating  Co.,  90  Electrical  Co.,  43  W.  Va.  661,  28  S. 

Md.  400,  45  Atl.  182,  78  A.  S.  R.  442,  E.  733,  64  A.  S.  R.  922,  39  L.R.A. 

46  L.R.A.  745;  Walter  v.  Baltimore  499;   Runyan  v.  Kanawha  Water  & 

Electric  Co.,  109  Md.  513,  71  Atl.  953,  Light  Co.,  68  W.  Va.  609,  71  S.  E. 

22  L.R.A.(N.S.)  1178  and  note;  Griffin  259,  35  L.R.A.(N.S.)   430. 

V.    United    Electric    Light    Co.,    164  Notes:  64  A.  S.  R.  595;  100  A.  S. 

Mass.  492,  41  N.  E.  675,  49  A.  S.  R.  R.    524;    22   L.R.A.(N.S.)    1176;    32 

477,  32  L.R.A.  400;  St.  Louis  v.  Bay  L.R.A.(N.S.)  1043;  Ann.  Cas.  1913A 

State  St.  R.  Co.,  216  Mass.  255,  103  1184  et  seq.;  1  British  Rul.  Cas.  802, 

N.  E.  639,  Ann.  Cas.  1915B  706,  49  804. 

L.R.A.(N.S.)   447;  Gilbert  v.  Duluth  2.  Alabama    City,   etc.,   R.    Co.    v. 

General  Electric  Co.,  93  Minn.  99,  100  Appleton,  171  Ala.  324,  54  So.  638, 

N.  W.  653, 106  A.  S.  R.  430;  Gannon  Ann.  Cas.  1913 A  1181  and  note;  Den- 

V.  Laclede  Gaslight  Co.,  145  Mo.  502,  ver  Consolidated  Electric  Co.  v.  Simp- 

46  S.  W.  968,  47  S.  W.  907,  43  L.R.A.  son,  21   Colo.  371,  41   Pac.  499,  31 

505,  overruled   on   another  point  by  L.R.A.  566;  Hebert  v.  Lake  Charles 

Ilendley  v.  Globe  Refinery  Co.,  106  Ice,  Light  &  Water  Works  Co.,  Ill 

Mo.  App.  20,  79  S.  W.  1163;  Mize  v.  La.  522,  35  So.  731,  100  A.  S.  R.  505 

Rocky    Mountain    Bell    Tel.    Co.,    38  and   note,    64   L.R.A.    101;    Western 

Mont.    521,    100    Pac    971,    129    A.  Union  Tel.  Co.  v.  State,  82  Md.  293, 

S.   R.    659,   1ft  Ann.  Cas.   1189   and  33  Atl.  763,  51  A.  S.  R.  464  and  note, 

note;  Suburban  Electric  Co.  V.Nugent,  31   L.R.A.   572;    Haynes   v.    Raleigh 

58   N.   J.  L.   658,  34  Atl.   1069,   32  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344, 

L.R.A.   700;    Trenton   Pass.   Ry.   Co.  41  A.  S.  R.  786,  26  L.R.A.  810;  Alex- 

V.  Cooper,  60  N.  J.  L.  219,  37  Atl.  ander  v.  Nanticoke  Light  Co.,  209  Pa. 

730,  64  A.  S.  R.  592,  38  L.R.A.  637;  St.  571,  58  Atl.  1068,  67  L.R.A.  475; 

Newark  Electric  light  &  Power  Co.  Delahunt  v.  United  Telephone  &  Tele- 

v.  Ruddy,  62  N.  J.  L.  505,  41  Atl.  712,  graph  Co.,  215  Pa.  St.  241,  64  Atl. 

57  L.R.A.  624;  Haynes  v.  Raleigh  Gas  515,  114  A.   S.  R.  958;   Abrams   v. 

Co.,  114  N.  C.  203,  19  S.  E.  344,  41  Seattle,  60  Wash.  356,  111  Pac.  163, 

A.  S.  R.  786,  26  L.R.A.  810;  Fisher  140  A.  S.  R.  916;  Runyan  v.  Kana- 

v.  New  Bern,  140  N.  C.  506,  53  S.  E.  wha  Water,  etc.,  Co.,  68  W.  Va.  609, 

342,  111  A.  S.  R.  857,  5  L.R.A.(N.S.)  71   S.   E.   259,  35  L.R.A.(N.S.)    430 

542;  Turner  v.  Southern  Power  Co.,  and  note. 

154  N.  C.  131,  69  S.  E.  767,  32  L.R.A.  Notes:  51  A.  S.  R.  472;  22  L.R.A. 

(N.S.)  848  and  note;  Perham  v.  Port-  (N.S.)    1178;    32   L.R.A.(N.S.)    848, 

land  General  Electric  Co.,  33  Ore.  451,  849. 

53  Pac.  14,  72  A.  S.  R.  730,  40  L.R.A.  In  Pennsylvania,  however,  the  courts 
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of  this  rule  of  law  to  accidenta  occurring  through  contact  with  them 
under  such  circumstances,  and,  unless  the  rule  of  res  ipsa  loquitur  is 
applied,  it  is  evident  in  a  large  number  of  cases  liability  for  the  result- 
ing injury  will  be  escaped.  It  is  within  the  power  of  these  companies 
at  all  times  to  show  whether  they  have  exercised  due  care  in  the  erec- 
tion, and  subsequent  supervision  and  maintenance  of  their  wires  and 
appliances,  while  to  prove  an  actionable  lack  in  these  things  would  be, 
in  many  cases,  practically  beyond  the  reach  of  the  person  injured.' 
The  defendant  company  may  rebut  the  plaintiff's  prima  facie  case 
thus  made  in  any  way  showing  the  absence  of  negligence  on  its  part. 
Thus  it  may  show  that  there  was  no  defect  in  its  appliances,  or,  if  that 
cannot  be  done,  that  the  defect  was  caused  by  circumstances  over  which 
it  had  no  control,  or  that  such  defect  existed  for  so  short  a  time  that 
the  defendant  could  not  be  reasonably  expected  to  have  been  informed 
of  it,  and  thereby  have  an  opportunity  to  mend  it.*  In  this  connec- 
tion it  is  to  be  observed  that  a  number  of  the  courts  take  the  view 
that  this  doctrine  of  res  ipsa  loquitur,  even  when  applicable,  does  not 
require  the  defendant  to  establish  its  freedom  from  negligenc^  by  the 
preponderance  of  the  evidence,  but  merely  calls  upon  it  in  the  first 
instance  to  produce  some  evidence  tending  to  relieve  it  from  the 
charge  of  negligence,  leaving  the  burden  as  to  that  issue  upon  the 
plaintiff.' 

31.  Noncompliance  with  Ordinance  or  Statute  as  Prima  Facie  Evi- 
dence of  Negligence. — Not  infrequently  the  duty  of  insulating  electric 
wires  is  imposed  by  municipal  ordinance,'  and  in  such  a  case  persons 
whose  business  or  duty  takes  them  in  proximity  to  such  wires  have 
the  right  to  assume  that  the  law  has  been  comphed  with,^  and  if  an 
electric  company  fails  to  perform  the  obligation  thus  placed  upon  it, 

deny  the  applicability  of  the  doctrine  4.  Westein  Union  Tel.  Co.  ▼.  Stak«s 

of  res  ipsa  loquitur  in  the  case  of  a  82  Md.  293,  33  Atl.  763,  51  A.  S.  R. 

traveler  on  the  street  of  a  municipal-  464,  31  L.R.A.  572;  Walter  v.  Balti- 

ity,  injured  by  an  appliance  of  a  com-  more  Electric   Co.,  109  Md.  513,  71 

pany  using  electricity  upon  or  over  Atl.  953,  22  L.R.A.(N.S.)  1178;  Tren- 

the  street,  Lanning  v.  Pittsburg  Rys.  ton  Pass.  R.  Co.  v.  Cooper,  60  N.  J. 

Co.,  229  Pa.  St.  575,  79  Atl.  136,  32  L.  219,  37  Atl.  730,  64  A.  S.  R.  592, 

L.R.A.(N.S.)   1043  and  note;  though  38  L.R.A.  637. 

recognizing  it  in  case  of  injuries  to  6.  Note:  22  L.R.A.(N.S.)  1178. 

patrons   or  customers   of  an   electric  6.  Moren  v.  New  Orleans  Ry.  etc., 

company,   injured   by   its  appliances,  Co.,  125  La.  944,  52  So.  106,  136  A. 

Alexander    v.    Nanticoke    Light    Co.,  S.  R.  344;  Mitchell  v.  Raleigh  Electric 

209   Pa.    St.   571,   58   Atl.    1068,   67  Co.,  129  N.  C.  166,  39  S.  E.  801,  85  A. 

L.R.A.  475;  Delahunt  v.  United  Tele-  S.  R.  735,  55  L.R.A.  398. 

phone    &    Telegraph    Co.,    215    Pa.  Notes:  100  A.  S.  R.  523;  16  Ann. 

St.  241,  64  Atl.  515,  114  A.  S.  R.  Cas.  1196. 

958.  7.  Mitchell  v.  Raleigh  Electric  Co., 

3.  Chattanooga  Electric  Ry.  Co.  v.  129  N.  C.  166,  39  S.  E.  801,  85  A.  S. 

Mingle,  103  Tenn.  667,  56  S.  -W.  23,  76  R.  735,  55  L.R.A.  398. 

A.  S.  R.  703.  Note;  100  A.  S.  R.  523. 

1223 


Digitized  by 


Google 


f  32  ELECTRICITY  9  R.  C.  L. 

such  failure  is  priooa  facie  evidence  of  negligence,  entitling  a  person 
injured  bj  reason  of  such  omission  to  recover  damages  unless  guilty 
of  contributory  negligence.*  An  electric  company  does  not  relieve 
itself  from  the  imputation  of  negligence,  where  an  ordinance  pre- 
scribes a  certcdn  kind  of  injsulation  to  be  used,  by  using  another  but 
less  efficient  insulation.*  Likewise,  where  an  ordinance  requires  elec- 
tric companies  to  adopt  proper  safeguards  against  contact  between 
parallel  and  intersecting  wires,  or  specifies  the  minimum  distance 
between  intersecting  wires,  it  has  been  held  that  a  violation  of  such 
an  ordinance  is  prima  facie  evidence  of  negligence.**  So  also,  where 
a  statute  expressly  prescribes  the  manner  of  erecting  electric  poles  or 
wires  along  or  across  a  road,  the  fact  of  noncompUance  with  such  stat- 
ute by  an  electric  company  will  be  sufficient  to  justify  the  jury  in 
finding  that  the  defendant  was  negligent.* 

32.  Admissibility,  Weight  and  Sufficiency  of  Evidence. — ^Actions 
against  electric  companies  to  recover  damages  for  injuries  caused  by 
their  negligence  are  governed  by  the  usual  rules  of  evidence  in  civil 
actions  generally,'  and  according  to  these  rules  must  be  determined 
the  adihissibility  in  evidence  of  matters  as  forming  a  part  of  the  res 
gestae,*  and  the  competency  and  admissibility  of  e.xpert  and  opinion 
evidence.*  A  physician  is  competent  to  testify  that  the  condition  of 
a  person  whom  he  was  called  upon  to  attend  could  have  been  pro- 
duced by  contact  with  a  wire  heavily  charged  with  electricity,  and 
also  as  to  whether  in  his  opinion  there  was  reasonable  probabUity  of 
an  ultimate  recovery  from  such  injury ;  •  and  the  clothing  worn  by 
a  person  at  the  time  of  coming  in  contact  with  a  wire  is  admissible 
as  tending  to  illustrate  the  manner  in  which  the  injury  was  caused.* 
In  determining  the  liability  of  an  electric  company  for  a  particular 
injury,  what  took  place  before  and  at  the  time  of  the  accident  must 
be  the  controlling  factor,  and  what  it  did  afterwards  in  the  way  of 
precaution,  to  avoid  future  accidents,  should  not  be  construed  into  an 

8.  Clements   ▼.   Louisiana   Electric   22  L.R.A.(N.S.)  1189. 
Light  Co.,  44  La.  Ann.  692,  11  So.       2.  See  generally  Evidench. 

51,  32  A.  S.  R.  348  and  note,  16  L.R.A.  3.  Lewis  v.  Bowling  Gh-een  Gaslight 

43;  Mitclipll  v.  Raleigh  Electric  Co.,  Co.,  135  Ky.  611,  117  S.  W.  278,  22 

129  N.  C.  166,  39  S.  E.  801,  85  A.  S.  L.R.A.(N.S.)  1169;  Trenton  Pass.  R. 

R.  735,  55  L.R.A.  398.  Co.  v.  Cooper,  60  N.  J.  L.  219,  37  Atl. 

Notes:  100  A.  S.  R.  523;  140  A.  730,  64  A.  S.  R.  592  and  note,  38 

S.  R.  653;  22  L.R.A.(N.S.)  1176;  21  L.R.A.  637. 

Ann.  Cas.  375.  4.  Bums   v.    Delaware,   etc.,    Tele- 

9.  Notes:  100  A.  S.  R.  523;  16  Ann.  graph  &  Telephone  Co..  70  N.  J.  L. 
Cas.  1196.  745,  59  Atl.  220,  592,  67  L.R.A.  956. 

10.  Conrad   v.   Springfield   R.   Co.,   See  generally,  Expebt  and  Opinion 
240  lU.  12,  88  N.  E.  ISO,  130  A.  S.  Evidence. 

R.  251;  Mize  v.  Rocky  Mountain  Bell  6.  Block  v.  Milwaukee  St.  R.  Co., 
Tel.  Co.,  38  Mont.  521,  100  Pac.  971,  89  Wis.  371,  61  N.  W.  1101,  46  A.  S. 
129  A.  S.  R.  659,  16  Ann.  Cas.  11  SO.    R.  84P.  27  L.R.A.  365. 

1.  Weaver  v.  Dawson  County  JIut.       6.  Note:  100  A.  S.  R.  524. 
Tel.  Co.,  82  Neb.  696,  118  N.  W.  650, 
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admission  by  it  of  a  previous  neglect  of  duty.'  So  also  it  has  been 
held  that  a  general  defect  along  the  defendant's  line  of  wires  cannot 
be  evidence  of  want  of  due  diligence  and  care,  but  it  must  be  shown 
that  the  accident  was  occasioned  by  some  defect  at  the  point  where  the 
injury  was  inflicted.'  If  a  person  is  injured  by  coming  in  contact 
with  a  defective  insulated  wire,  and  it  is  shown  that  the  position  of 
the  wire  has  not  been  materially  changed,  the  testimony  of  a  witness 
as  to  the  height  of  the  wire  where  the  injury  occurred,  a  few  minutes 
after  the  accident,  is  competent  as  showing  the  position  of  the  wire 
at  the  time  of  the  injury  in  respect  to  exposing  people  unreasonably 
and  negligently  to  duiger.*  While  one  charged  with  a  tort  resulting 
from  the  violation  of  an  ordinance  or  a  statute  may  show  in  defense 
that  a  compliance  would  not  have  prevented  the  injury  complained 
of,  yet  such  evidence  must  be  confined  to  the  particular  injury  in- 
volved and  not  directed  to  the  general  adaptability  of  the  legislation 
as  a  means  of  preventing  injury,  and  it  has  accordingly  been  held 
that  while  in  an  action  against  an  electric  company  for  injuries 
received  from  a  wire  coming  in  contact  with  unguarded  wires  of  the 
company  at  a  point  where  an  ordinance  required  guard  wires  to  be 
maintained,  the  defendant  may  show  as  a  defense  that  a  compliance 
with  the  ordinance  would  not  have  prevented  that  particular  injury, 
it  cannot  make  the  general  defense  that  the  use  of  such  safeguards 
is  a  menace  rather  than  a  protection  and  has  generally  been  discon- 
tinued in  recent  years,  and  evidence  for  this  purpose  is  properly 
excluded. *•  In  riJi  action  against  an  electric  company  for  an  injury 
caused  by  its  negligence,  it  is  not  necessary  for  the  plaintiff  to  prove 
every  act  of  negligence  charged ;  it  is  enough  for  him  to  prove  to  the 
satbfaction  of  the  jury  facts  sufficient  to  show  that  the  negligence  of 
the  defendant  directly  produced  the  injury  in  question.**  A  party 
will  not  be  driven  out  of  court  merely  from  the  fact  that  he  or  she 
has  alleged  more  than  has  been  proved,  when  the  unproved  allega- 
tions are  shown  to  be  unnecessary  averments  to  authorize  a  recovery ; 
nor  will  the  plaintiff's  action  be  denied  merely  because  the  testimony 
offered  does  not  support  certain  avern^ents  in  his  or  her  petition  when 
it  does  support  other  averments  which  are  sufficient  to  authorize  a 
recovery.**  Direct  proof  that  the  defendants  charged  with  negligence 
in  respect  to  electric  wires  were  the  parties  who  maintained  them  is  not 
necessary  when  the  defendants,  although  pleading  the  general  issue, 

7.  Colorado  Electric  Co.  v.  Lubbers,    Co.,  240  HI.  12,  88  N.  E.  180,  130  A. 
11  Colo.  505,  19  Pac.  479,  7  A.  S.  R.   S.  R.  251. 

255.  11.  Mize  v.   Rocky  Monntain   Bell 

8.  Clements    v.   Louisiana    Electric  Tel.  Co.,  38  Mont.  521,  100  Pac.  971, 
Light  Co.,  44  La.  Ann.  692,  11  So.  129  A.  S.  R.  659, 16  Ann.  Cas.  1189. 
51,  32  A.  S.  R.  348,  16  KR.A.  43.  12.  Gannon  v.  Laclede  Gaslight  Co., 

9.  Note:  100  A.  S.  R.  524.  145  Mo.  502,  46  S.  W.  968,  47  S.  W. 

10.  Conrad  v.  Springfield  Consol  R.   907,  43  L.R.A.  505. 
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impliedly  admit  that  fact  by  the  conduct  of  the  trial,  including  crosa- 
examination  of  witnesses,  and  fail  to  suggest  that  the  wires  were 
maintained  by  any  other  parties.** 

33.  Instructions. — ^Instructions  in  actions  against  electric  com- 
panies are  governed  by  the  usual  rules  applicable  in  civil  actions  gen- 
erally,^* as  to  the  impropriety  of  instructions  not  maintained  by  the 
pleadings;  inconsistent  instructions;*'  the  assumption  of  facts;** 
the  sufficiency  of  instructions  which,  while  containing  verbal  inac- 
curacies, yet,  taken  as  a  whole,  fairly  present  the  law  applicable  to 
the  case;  *'  Uie  propriety  of  refusing  a  requested  instruction  the  sub- 
stance of  which  is  contained  in  an  instruction  given ; "  the  effect  of 
a  good  instruction  as  curing  a  bad  one;*'  the  necessity  for  specific 
objections  to  the  form  of  an  instruction  in  the  trial  court ;  ••  and  the 
eflFect  of  improperly  giving  or  refusing  instructions,  where  such  error 
is  without  prejudice.*  That  an  instruction  in  such  an  action  was 
given  on  the  theory  that  the  plaintiff  had  suffered  injury  does  not 
prejudice  the  defendant  if  there  was  no  dispute  on  that  question.*  If 
a  prima  facie  case  of  negligence  against  an  electrical  company  is  made 
out,  instructions  which  ignore  it  are  properly  refused,  but  instruc- 
tions leaving  it  to  the  jury' to  say  whether  the  injury  was  caused  by 
unavoidable  accident  are  improperly  refused  if  the  circumstances 
point  to  that  as  the  cause.* 

34.  Province  of  Court  and  Jury. — In  actions  against  electric  com- 
panies, as  in  other  actions  for  negligent  injuries,  what  is  negligence  is 
a  question  of  law  to  be  declared  by  the  court,*  and  what  is  contributory 

13.  McKay  v.  Southern  B«ll  Tele-  19.  Snyder  v.  Wheeling  Electrical 
graph,  etc.,  Co.,  Ill  Ala.  337,  19  So.  Co.,  43  W.  Va.  661,  28  S.  E.  733,  64 
695,  56  A.  S.  R.  59,  31  L.R.A.  589.   A.  S.  R.  922,  39  L.R.A.  499. 

14.  See  generally,  Instructions.  20.  Southwestern  Telegraph  &  Tele- 
16.  Perham  v.  Portland  Electric  Co.,  phone  Co.  t.  Abeles,  94  Ark.  254,  126 

33  Ore.  451,  53  Pac.  14,  24,  72  A.  8.  S.  W.  724, 140  A.  S.  R.  115,  21  Ann. 

R.  730  and  note,  40  L.R.A.  799.  Cas.  1006. 

16.  Harrison  v.  Kansas  City  Elec-  1.  Hodgins  v.  Bay  City,  156  Mieb. 
trie  Light  Co.,  195  Mo.  606,  93  S.  W.  687, 121  N.  W.  274,  132  A.  S.  R.  546; 
951,  7  L.R.A.{N.S.)  293;  Runyan'v.  Perham  v.  Portland  General  Electric 
Kanawha  Water,  etc.,  Co.,  68  W.  Va.  Co.,  33  Ore.  451,  53  Pac.  14,  24,  72 
609,  71  S.  E.  259,  35  L.R.A.(N.S.)  A.  S.  R.  730  and  note,  40  L.R.A.  799. 
430.  See  generally  Appeal  and  Ekrok,  voL 

17.  Ergo  ▼.  Merceu  Oalls  Gas,  etc.,  2,  p.  75. 

Co.,  161  Cal.  334,  119  Pac.  101,  41  2.  Eaton  ▼.  Weiser,  12  Idaho  544,  86 

L.R.A.(N.S.)    79;    Hodgins    v.    Bay  Pac.  541,  118  A.  S.  R.  225. 

City,  156  Mich.  687,  121  N.  W.  274,  8.  Snyder    v.    Wheeling    Electrical 

132  A.  S.  R.  546;  Perham  v.  Portland  Co.,  43  W.  Va.  661,  28  S.  E.  733,  64 

General  Electric  Co.,  33  Ore.  451,  53  A.  S.  R.  922,  39  L.R.A.  499. 

Pac.  14,  24,  72  A.  S.  R.  730  and  note,  4.  Haynes  v.  Raleigh  Gas  Co.,  114 

40  L.R.A.  799.  N.  C.  203, 19  S.  E.  344,  41  A.  S.  R.  786» 

18.  Mitchell  ▼.  Charleston  Light  &  26  L.R.A.  810.  See  generaUy,  Kegu- 
Power  Co.,  45  S.  C.  146,  22  S.  E.  767,  cenck. 

31  Lil.A.  577. 
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negligence  upon  a  given  state  of  facts,  and  whether  there  is  any  evi* 
dence  of  it,  are  also  ^questions  of  law  for  the  decision  of  the  court.* 
But  whether  or  not  the  defendant  company  has  been  negligent  in  the 
erection  and  the  maintenance  of  its  poles,  wires  and  plant,  is  one  for 
the  proper  determination  of  the  jury  upon  the  facts  of  the  instant  case,* 
unless  the  negligence  is  so  clear  upon  the  evidence  that  intelligent 
minds  cannot  form  different  conclusions  upon  it.'  Thus,  for  instance, 
the  extent  to  which  wires  conveying  deadly  electric  currents  should  be 
insulated  or  otherwise  guarded  must  be  decided  by  the  jury  under  the 
facts  of  each  case ;  *  as  must  the  question  whether  a  company  has 
furnished  proper  safety  devices,  and  properly  connected  the  same, 
upon  installing  its  instruments,'  and  whether  it  has  performed  its 
duty  as  to  inspection  and  repair  of  its  appliances.**  In  an  action  for 
injuries  alleged  to  have  been  caused  by  the  falling  of  a  live  wire,  it 
is  error  to  grant  a  nonsuit  because  the  facts  testified  to  are  incredible 
and  impossible,  when  it  is  not  shown  by  science  and  common  knowl- 
edge that  the  testimony — the  case  involving  electrical  phenomena — 
is  false,**  and  according  to  some  authorities  a  verdict  cannot  be 

6.  MitcheU  V.  Raleigh  Electric  Co.,   89  Wis.  371,  61  N.  W.  1101,  46  A.  S. 
129  N.  C.  166,  39  S.  E.  801,  85  A.  S.   R.  849,  27  L.R.A.  365. 
R.  733,  55  L.R.A.  398.  Notes:  100  A.  S.  R.  527;  31  L.R.A. 

6.  Colorado  Electric  Co.  v.  Lubbers,  567;  32  L.R.A.  403;  Ann.  Cas.  1912A 
11  Colo.  505,  19  Pac.  479,  7  A.  S.  R.  252. 

255;  Bergin  v.  Southern  New  England       7.  Southern  Bell  Telephone,  etc.,  Co. 
Tcl.  Co.,  70  Conn.  54,  38  Atl.  888,  39   v.  McTyer,  137  Ala.  601,  34  So.  1020, 
L.R.A.  192;  Seith  v.  Com.  Electric  Co.,  97  A.  S.  R.  62;  Block  v.  Milwaukee  St. 
241  111.  252,  89  N.  E.  425, 132  A.  S.  R.  R.  Co.,  89  Wis.  371,  61  N.  W.  1101, 
204,  24  LJl.A.(N.S.)  978;  Snyder  v.  46  A.  S.  R.  849,  27  L.R.A.  365. 
Mutual  Tel,  Co.,  135  la.  215,  112  N.       Note:  31  L.R.A.  567. 
W.  776,  14  L.R.A.(N.S.)  321;  Illings-       8.  Parsons  v.  Charleston  Consolida- 
worth  V.  Boston  Electric  Light  Co.,  161  ted  R.,  etc.,  Co.,  69  S.  C.  305,  48  S.  E. 
Mass.  583,  37  N.  E.  778,  25  L.R.A.  284,  104  A.  S.  R.  800;   Dumphy  v. 
552;  Mize  v.  Rocky  Mountain  Bell  Tel.   Montreal  Light,  etc.,  Co.,  [1907]  A.  C. 
Co.,  38  Mont.  521,  100  Pac.  971,  129    (Eng.)  454,  9  Ann.  Cas.  749. 
A.  S.  R.  659,  16  Ann.  Cas.  1189  and       Notes:    52   L.R.A.(N.8.)    606;    16 
note;  Braun  v.  Buffalo  General  Elec-  Ann,  Cas.  1196. 
trie  Co.,  200  N.  Y.  484,  94  N.  E.  206,      9.  Southwestern  Telegraph  &  Tele- 
140  A.  S.  R.  645,  21  Ann.  Cas.  370,  34  phone  Co.  v.  Abeles,  94  Ark.  254,  126 
L.R.A.(N.S.)   1089;  Perham  v.  Port-  S.  W.  724,  140  A.  S.  R.  115,  21  Ann. 
land  General  Electric  Co.,  33  Ore.  451,  Cas.  1006. 

53  Pac.  14,  24,  72  A.  S.  R.  730,  40  10.  Alabama  City,  etc.,  R.  Co.  v. 
L.R.A.  799;  Boyd  v.  Portland  General  Appleton,  171  Ala.  324,  54  So.  638, 
Electric  Co.,  37  Ore.  567,  62  Pac.  378,  Ann.  Cas.  1913A  1181;  Lewis  v.  Bowl- 
52  LJt.A.  509;  Fitzgerald  v.  Edison  ing  Green  Gaslight  Co.,.  135  Ky.  611, 
Electric  Illuminating  Co.,  200  Pa.  St.  117  S.  W.  278,  22  L.R.A.(N.S.)  1169; 
540,  50  Atl.  161,  86  A.  S.R.  732;  And-  Perham  v.  Portland  General  Electric 
erson  v.  Seattle  Tacoma  Interurban  Ry  Co.,  33  Ore.  451,  53  Pac.  14,  24,  72  A. 
Co.,  36  Wash.  387,  78  Pac.  1013,  104  S.  R.  730,  40  L.R.A.  799.  See  supra, 
A.  S.  R.  962;  Abrams  v.  Seattle,  60   par.  25. 

Wash.  356,  111  Pac.  168, 140  A.  S.  R.       11.  Note:  100  A.  S.  R.  524. 
916;  Block  v.  Milwaukee  St.  R.  Co., 
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directed  for  the  defendant  in  such  an  action,  although  its  evidence  is 
uncontradicted  and  sufficient,  if  true,  to  overcome  the  prima  facie 
case  made  by  the  plaintiff.*'  So  also  the  question  whether  or  not  the 
injured  person  was  guilty  of  contributory  negligence  is  usually  left 
for  the  consideration  of  the  jury,*'  and  it  cannot  be  determined  aa 
matter  of  law  whether  or  not  a  person  who,  in  the  daytime,  goes 
near  electric  wires  which  are  defectively  insulated  is  chargeable  with 
knowledge  that  they  may  be  charged  and  dangerous,  so  as  to  have 
assumed  the  risk  of  injury  therefrom.  The  fact  of  actual  or  con- 
structive knowledge  of  the  danger  on  the  part  of  the  person  injured 
must  appear,  either  directly  or  by  necessary  inference  from  the  evi- 
dence and  the  uniform  experiwice  of  men,  before  the  court  can 
order  a  nonsuit  or  direct  a  verdict  upon  this  ground.**  The  question 
whether  or  not  the  negligence  of  ttie  defendant  was  the  proximate 
cause  of  the  injury  is  also  one  for  the  jury  where  the  evidence  is  not 
clear,  or  the  proper  inference  from  undisputed  evidence  may  be  in 
doubt.**    Where,  however,  the  negligence  of  the  defendant  appears, 

12.  Gannon  ▼.  Laclede  Gaslight  Co.,  A.  S.  R.  645,  21  Ann.  Cas.  370  and 
145  Mo.  502,  46  S.  W.  968,  47  S.  W.  note,  34  L.R.A.(N.S.)  1089;  Gentzkow 
907,  43  L.R.A.  505.  overruled  on  an-  v.  Portland  Ry.  Co.,  54  Ore.  114,  102 
other  point  by  Hendley  v.  Globe  Pac.  614, 135  A.  S.  R.  821 ;  Fitzgerald 
Refinery  Co.,  106  Mo.  App.  20,  79  S.  v.  Edison  Electric  Illuminating  Co., 
W.  1163.  200  Pa.  St.  540,  50  Atl.  161,  86  A.  S. 

13.  Texarkana  Gas,  etc.,  Co.  ▼.  Orr,  R.  732;  Herron  v.  Pittsburg,  204  Pa. 
59  Ark.  215,  27  S.  W.  66,  43  A.  S.  R.  St.  509,  54  Atl.  311,  93  A.  S.  R.  798; 
30;  Giraudi  v.  San  Jose  Electric  Imp.  Griffith  v.  New  England  Telephone  & 
Co.,  107  Cal.  120,  40  Pac  108,  48  A.  Telegraph  Co.,  72  Vt.  441,  48  Atl.  643, 
S.  R.  114,  28  L.R.A.  596;  Colorado  52  L.R.A.  919;  Miner  v.  Franklin 
Electric  Co.  v.  Lubbers,  11  Colo.  505,  County  Tel.  Co.,  83  Vt.  311,  75  Atl. 
19  Pac.  479,  7  A.  S.  R.  255;  Brash  653,  26  L.R.A.(N.S.)  1195;  Anderson 
Electric  Lighting  Co.  v.  Kelley,  126  v.  Seattle-Tacoma  Interurban  R.  Co., 
Ind.  220,  25  N.  E.  812, 10  L.R.A.  250;  36  Wash.  387,  78  Pae.  1013, 104  A.  S. 
Barto  V.  Iowa  Tel.  Co.,  126  la.  241,  R.  962. 

101  N.  W.  876, 106  A.  S.  R.  347;  Lewis  Notes:  100  A.  S.  R.  527;  31  L.R.A. 

V.  Bowling  Green  Gaslight  Co.,  135  589;  32  L.R.A.  403;  6  L.R.A.(N.S.) 

Ky.  611,  117  S.  W.  278,  22  L.R.A.  291;  Ann.  Cas.  1913D  916;  1  British 

(N.S.)  1169  and  note;  Bourget  v.  Cam-  Rul.  Cas.  812. 

bridge,  156  Mass.  391,  31  N.  E.  390, 16  14.  Stevens  v.  United  Gas  &  Electric 

L.R.A.    605;    Illingsworth    v.    Boston  Co.,  73  N.  H.  159,  60  Atl.  848,  70 

Electric  Light  Co.,  161  Mass.  583,  37  L.R.A.  119;  Gentzkow  v.  Portland  Ry. 

N.  E.  778,  25  L.R.A.  552;  Griflan  v.  Co.,  54  Ore.  114,  102  Pac.  614,  135 

United  Electric  Light  Co.,  164  Mass.  A.  S.  R.  821. 

492,  41  N.  E.  675,  49  A.  S.  R.  477,  32  16.  Musolf  v.  Duluth  Edison  Elec- 

L.R.A.  400;  Hodgins  v.  Bay  City,  156  trie  Co.,  108  Minn.  369, 122  N.  W.  499, 

Mich.  687, 121  N.  W.  274, 132  A.  S.  R.  24  L.R.A.(N.S.)  451;  Ahem  v.  Oregon 

546;  Stevens  v.  United  Gas  &  Electric  Telephone  &  Telegraph  Co.,  24  Ore. 

Co.,  73  N.  II.  159,  60  AU.  848,  70  276,  33  Pac.  403,  35  Pac.  549, 22  L.R.A 

L.R.A.  119;  Fox  v.  Manchester,  183  N.  635;  Block  v.  Milwaukee  St.  R.  Co., 

r.  141.  75  N.  E.  1116,  2  L.R.A. (N.S.)  89  Wis.  371,  61  N.  W.  1101,  46  A.  S. 

474;  Braun  v.  Buffalo  General  Electric  R.  849,  27  L.R.A.  365;  Huber  v.  La 

Co.,  2(t0  N.  Y.  484,  94  N.  E.  206,  140  Crosse  City  R.  Co.,  92  Wis.  636,  66 
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and  there  is  no  evidence  of  contributory  negligence  on  the  part  of 
the  one  injured,  the  court  may  properly  instruct  the  jury  that  the 
negligence  of  the  defendant  was  the  proximate  cause  of  the  injury.^* 

V.  Liability  fob  Injuries  to  Pkopbbty 

35.  Injuries  to  Property  of  Abutting  Owners — ^Electric  Plant  as 
Nuisance. — While  according  to  the  authorities  the  erection  of  elec- 
tric poles  by  municipal  authority  for  the  purpose  of  lighting  the  pub- 
lic ways  and  places  is  not  a  taking  of  private  property  for  public 
use,  upon  the  ground  that  the  use  of  the  streets  for  .this  purpose  is  in 
the  nature  of  an  exercise  of  the  police  power  by  the  municipality,*' 
yet  when  an  electric  light  company  erects  poles  or  strings  wires,  not 
for  the  purpose  of  lighting  public  ways  and  places,  but  for  the  pur- 
pose of  supplying  light  to  private  individuals  and  firms  in  the  trans- 
action of  its  own  corporate  and  commercial  business,  such  erection 
of  poles  and  stringing  of  wires  constitute  an  additional  easement  in 
the  highway  or  private  alley  for  which  the  owner  of  the  fee  may 
demand  compensation.**  Ordinarily,  an  abutting  lot  owner  growing 
trees  on  a  street  is  a  potential  occupant  of  sufficient  space,  in  addition 
to  that  actually  occupied,  for  the  perfection  of  the  growth  of  such 
trees,  and,  without  due  compensation,  cannot  be  excluded  from  any 
portion  of  such  space  to  give  exclusive  occupancy  to  an  owner  of  wires 
other  than  the  city;  and  an  owner  of  wires  thereafter  voluntarily 
occupying  such  space  is  not  entitled,  without  due  coinpensation,  to 
injuriously  trim  such  trees  to  sever  or  prevent  contact  with  wires.  *• 
Generally  peaking,  the  right  of  a  property  owner  to  recover  for  inju- 
ries to  his  property  caused  by  the  maintenance  of  an  electric  light  or 
power  plant  is  to  be  determined  in  accordance  with  the  rules  applica- 
ble to  nuisances  generally.*"  The  standard  by  which  the  issue  of 
nuisance  must  be  determined  by  the  jury  is  that  the  conditions  caused 
by  the  operation  of  the  plant  axe  such  as  are  calculated  to  disturb 

K.  W.  708,  S3  A.  S.  R.  940  and  note,  For  a  foil  discussion  of  the  righto  of 
31  L.R.A.  583.  owners  of  property  abutting  on  a  high- 

16.  Mitchell  v.  Raleigh  Electric  Co,   way,  see  Highways. 

129  N.  C.  166,  39  S.  E.  801,  85  A.  8.  20.  Sherman  Qas,  etc.,  Co.  t.  Bald- 

R.  7?5,  55  L.R.A.  398.  en,  103  Tex.  59,  123  S.  W.  119,  27 

17.  Carpenter  v.  Capital  Electric  L.R.A.(N.S.)  237  and  note.  And  see 
Co.,  178  111.  29,  52  N.  E.  973,  69  A.  S.  Ely  v.  Edison  Electric  Illuminating 
R.  286, 43  LJI.A.  645.  See  supra,  par.  Co.,  172  N.  T.  1,  64  N.  E.  745,  58 
8.  L.R.A.  500;  Miller  v.  Edison  Electric 

18.  Carpenter  v.  Capital  Electric  Illuminating  Co.,  184  N.  T.  17,  76  N. 
Co.,  178  HI.  29,  52  N.  E.  973,  69  A.  S.  E.  734,  6  Ann.  Cas.  146,  3  L.R.A. 
R.  iS6,  43  LJI.A.  645.  (N.S.)  1060. 

19.  Norman  Milling,  etc.,  Co.  v.  Bet-  Note:  16  Eng.  Rul.  Cas.  580,  583, 
hnrem,  41  Okla.  735,  139  Pac.  830,  51  See  generally,  Nuisanci. 
L£.A.(N.S.)  1082  and  note. 
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and  annoy  persons  of  ordinary  sensibilities,  and  of  ordinary  tastes 
and  habits.1 

36.  Injuries  by  Escaping  and  Induced  Currents. — The  use  of  public 
streets  and  highways  by  difiFerent  electric  companies  for  the  convey- 
ance of  electric  currents  as  an  incident  to  their  business  renders  the 
question  as  to  the  duties  and  liabilities  of  such  companies  as  to  each 
other  one  of  no  little  importance.  The  chief  diflBculty  to  be  contended 
with  is  in  determining  the  liability  of  those  companies  using  power- 
ful currents  of  electricity,  for  injuries  caused  by  induction  suid  con- 
duction to  the  wires  and  appUances  of  other  companies,  the  nature 
of  whose  business  requires  that  only  a  weak  current  of  electricity  be 
used.  In  accordance  with  the  general  doctrines  as  to  the  duties  and 
liabilities  of  persons  making  use  of  instrumentalities  liable  to  injure 
others  it  is  well  settled  that  where  one  accumulates  and  gets  possession 
of  a  quantity  of  electricity  and  attempts  to  use  it,  he  must  take  care 
of  it  and  see  that  it  does  not  do  any  damage  to  persons  or  property," 
but  with  regard  to  the  specific  question  of  the  liability  of  one  electric 
company  for  interference  with  the  operation  of  another's  earth  cir- 
cuit in  consequence  of  the  escape  of  electric  currents  into  the  earth, 
the  decisions  are  conflicting.*  While  some  courts  refuse  to  place  any 
liability  on  a  company  causing  injury  in  this  manner  to  the  wires  and 
appliances  of  another  company,*  others  decline  to  absolve  entirely 
from  liability  a  company  thus  causing  injury,  and  hold  that  it  is 
the  duty  of  a  company  using  powerful  currents  of  electricity  to  con- 
duct its  business  in  such  a  manner  as  to  interfere  as  little  as  possible 
with  the  rights  of  others.  In  accordance  with  the  latter  rule,  it  has 
been  held  that,  where  a  telephone  company  has  found  it  necessary  to 

1.  Sherman  Chts,  etc.,  Co.  v.  Belden,   Cas.  114  and  note. 

103  Tex.  59,  123  S.  W.  119,  27  L.E.A.  Note:  16  Eng.  Rnl.  Cas.  580. 

(N.S.)  237  and  note.  A  telephone  company  which  has  ob- 

2.  Hudson  River  Tel.  Co.  v.  Water-  tained  a  franchise  to  use  a  street,  np- 
vliet  Turnpike  &  R.  Co.,  135  N.  T.  393,  on  the  express  condition  that  it  shi^l 
32  N.  E.  148,  31  A.  S.  R.  838,  17  not  obstruct  or  interfere  with  the  en- 
L.R.A.  674;  Rutland  Electric  Light  Co.  joyment  of  the  franchises  of  a  street 
V.  Marble  City  Electric  Light  Co.,  65  railway  company,  cannot  enjoin  the 
Vt.  377,  26  Atl.  635,  36  A.  S.  R.  868,  use  of  the  single-trolley  propulsion  by 
20  L.R.A.  821.  the  street  car  company,  aldiong^  the 

Note :  2  British  Rnl.  Cas.  134.  electricity  thereby  discharged  into  the 

3.  Note:  2  British  Rul.  Cas.  135  et  ground  interferes  with  the  operation 
seq.  of  the  telephone  line,  where  tlus  eould 

4.  Cincinnati  Inclined  Plane  R.  Co.  be  avoided  only  by  a  complete  change 
v.  City,  etc..  Telegraph  Ass'n,  48  Ohio  of  the  street  railway  system  and  the 
St.  390,  27  N.  E.  890,  29  A.  S.  R.  559,  use  of  motors  wbick  are  more  ex- 
12  L.RA.  534;  Eastern,  etc..  Telegraph  pensive,  more  dangerous,  and  less  use- 
Co.  V.  Cape  Town  Tramways  Co's,  xul  and  efficient.  Hudson  Rivar  TeL 
[1902]  App.  Cas.  381,  71  L.  J.  P.  C.  Co.  v.  Watervliet  Turnpike,  eto.,  Co- 
122,  50  W.  R.  657,  86  L.  T.  N.  S.  457,  135  N.  Y.  393,  32  N.  E.  148,  81  A.  8. 
18  Times  L.  Rep.  523,  2  British  Rnl.  R.  838,  17  LJtJL  674. 
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construct  return  wires  as  t  substitute  for  a  ground  circuit  formerly 
employed,  it  may  recover  the  cost  of  such  wires  from  a  street  railway 
company,  where  the  change  was  rendered  necessary  by  conduction 
resulting  from  the  operation  of  the  street  railway  which  charged  the 
earth  for  a  oonsiderejjle  distance  on  each  side  with  powerful  currents 
of  electricity,  which  ascended  the  grotmd  wires  of  the  telephone  com- 
pany upon  its  private  property  and'  that  of  its  subscribers.*  In  view 
of  the  fact  that  the  science  of  electricity  is  still  to  a  great  extent  in 
its  experimental  stage,  and  that  a  device  which  today  may  be  the 
best,  chet^est  and  most  practicable  may  soon  be  superseded  by  some- 
thing incomparably  better  fitted  for  the  purpose,  the  reasonable  rule 
would  seem  to  be  to  require  that  company  to  obviate  and  remedy  an 
injury  caused  by  induction  or  conduction  which  can  do  so  with  the 
least  sacrifice,  leaving  the  question  as  to  what  company  shall  bear 
the  expense  for  the  determination  of  the  courts,  who  will  take  into 
consideration  all  the  surrounding  facts  and  circumstances  of  the  par- 
ticular case.*  Another  form  of  injury  frequently  caused  by  escaping 
currents  of  electricity  is  what  is  commonly  known  as  electrolysis, 
or  the  decomposition  or  disintegration  of  metals.  The  liability  of 
electric  companies  for  this  particular  form  of  damage  is  not  very 
well  settled,  but  so  far  as  appears  it  must  be  determined  solely  by 
the  mlee  of  negligence.  Thus  it  has  been  held  that  in  the 
absence  of  actual  negligence,  an  electric  railway  company  cannot 
be  held  liable  to  a  municipality  for  electrolysis  of  its  'water  pipes 
by  currents  escaping  from  the  rails  of  the  electric  company.  On 
the  other  hand,  where  it  appears  that  the  injury  by  electrolysis  is 
caused  principally  by  the  negligent  operation  of  the  electric  com- 
pany's system,  the  municipality  may  then  obtain  an  injunction  to 
prevent  such  wrong.' 

VI.  PowBBs  AND  Liabilities  op  Municipal  Corpobations  Pbo- 

DUCINQ  AND -SUPPLYINQ  ELECTRICITY. 

37.  Right  of  Municipality  to  Own  and  Operate  Electric  Plant. — 
It  is  no  longer  questioned  that  the  state  has  the  power  to  confer  upon 
municipalities  the  right  to  establish  or  buy  and  maintain  an  electric 
plant  for  the  purpoee  of  furnishing  light  to  the  inhabitants  thereof.* 

5.  Cnmberland  Telegraph,  etc.,  Co,  8.  Mitchell  v.  Negaunee,  113  Mich. 
V.  United  Electric  R.  Co.,  93  Tenn.  359,  71  N.  W.  646,  67  A.  S.  R.  468,  38 
492,  29  S.  W.  104,  27  L.B.A.  236.         L.R.A.  157;  Hodgins  v.  Bay  City,  156 

Note:  2  British  Rul.  Cas.  136.  Mich.  687,  121  N.  W.  274,  132  A.  8, 

6.  CnmberUmd  Telephone,  etc.,  Co.  R.  546;  East  Grand  Forks  v.  Lnck,  97 
V.  United  Electric  R.  Co.,  42  Fed.  273,  Minn.  373, 107  N.  W.  393,  7  Ann.  Cas. 
12L.R.A.  544.  1015,  6  L.R.A.  (N.S.)   198;  Fisher  v. 

7.  Note:  2  British  Rul,  Cas.  133,  New  Bern,  140  N.  C.  506,  53  S.  E.  342, 
137.  Ill  A.  S.  R.  857,  6  L.RJL(N.S.)  542. 
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and  to  enforce  collectidn  of  the  charges  to  consumers  by  reasonable 
i-egulations;*  and  even  in  the  absence  of  such  express  authority  it 
has  been  held  that  the  power  to  light  its  streets  and  public  placra  is 
one  of  the  implied  and  inherent  powers  of  a  municipaUty  and  that 
this  power  carries  with  it  incidentally  the  further  power  to  procure 
or  furnish  whatever  is  necessary  for  the  production  and  dissemina- 
tion of  the  light  and  consequently  that  a  municipal  corporation  may 
establish  and  maintain  works  for  lighting  its  streets,  and  may  at  the 
same  time  furnish  the  light  to  the  inhabitants  to  light  their  residences 
and  places  of  business.*" 

38.  Liability  of  Municipality  in  Respect  of  Plant  Operated  by  It. — 
With  regard  to  the  liability  of  a  municipality  engaged  in  the 
production  and  supply  of  electricity,  the  well  established  doctrine 
applies  that  in  so  far  as  municipal  corporations  are  engaged  in  the 
discharge  of  powers  and  duties  imposed  upon  them  by  the  legislature 
as  governmental  agencies  of  the  state,  they  are  not  liable  for  a  breach 
of  duty  by  their  officers,  for  in  that  respect  the  officers  are  the  agents 
of  the  state  although  selected  by  the  municipality ;  but  when  munici- 
palities are  acting  in  their  ministerial  or  corporate  character  in  the 
management  of  property  used  for  their  own  benefit  or  profit,  dis- 
charging powers  and  duties  voluntarily  assumed  for  their  own  advan- 
tage, they  are  subject  to  substantially  the  same  duties  as  privtfte  cor- 
porations engaged  in  the  same  business,***  and  are  liable  for  the  neg- 
ligence of  their  servants,  agents,  or  officers,  whether  the  latter  are 
individuals  or  corporations.**  And  it  is  generally  held  that  a 
mimicipality  engaged  in  the  enterprise  of  manufacturing  and  sell- 
ing electric  light  to  its  inhabitants  is  not  engaged  in  a  public  gov- 
ernmental duty,  and  is  consequently  held  to  the  same  responsibil- 
ity for  injuries  received  on  account  of  the  negligent  conduct  of 
its  officers  as  a  private  individual  or  company  running  an  oppo- 
sition plant  in  the  same  municipality  would  be.**    That  authority 

9.  East  Grand  Porks  v.  Lack,  97  11.  Fisher  v.  New  Bern,  140  N.  C. 
Minn.  373, 107  N.  W.  393,  7  Ann.  Cas.  506,  53  S.  E.  342,  111  A.  S.  E.  857,  5 
1015,  6  L.R.A.(N.S.)  198  and  Jiote  L.R.A.(N.S.)  542.  See  generaUy, 
(validity  of  statute  holding  property  Municipal  Corporations. 

owner  liable  for  electric  light  famished  12.  Davoust  v.  Alameda,  149  Cal.  69, 

tenant).  84  Pac  760,  9  Ann.  Cas.  847,  5  L.R.A. 

10.  Crawfordsville  v.  Braden,  130  (N.S.)  536  and  note;  Eaton  v.  Weiser, 
Tnd.  149,  28  N.  E.  849,  30  A.  S.  R.  214  12  Idaho  544,  86  Pac.  541, 118  A.  S.  R. 
and  note,  14  L.R.A.  268.  225;  Aiken  v.  Columbus,  167  Ind.  139, 

Generally  as  to  the  inherent  and  im-  78  N.  E.  657,  12  L.R.A.(N.S.)   416; 

plied  powers  of  municipal  corporations  Thomas  v.  Somerset,  (Ky.)  97  S.  W. 

«ee  MumCTPAL  Corporations.  420,  7  L.R.A(N.S.)  963;  Hodgins  v. 

10a.  State    v.    Waseca,   122   Minn.  Bay  City,  156  Mich.  687,  121  N.  W. 

348,  142  N.  W.  319,  46  L.R.A.(N.S.)  274, 132  A.  S.  R.  546  and  note;  Ksher 

437   and   note,    stating   the    duty    to  v.  New  Bern,  140  N.  C.  506,  53  S.  E. 

adapt  electrical  appliances  to  the  sjrs-  342,  111  A.  S.  R.  857,  5  L.R.A.(N.S.) 

tern  which  supplies  the  current.  542 ;  Abrama  v.  Seattle,  60  Wash.  356, 
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to  maintain  an  electric  light  plant  is  conferred  on  a  board  of  trus- 
tees, inst«ad  of  directly  on  a  city,  does  not  absolve  the  city  from 
liability  for  its  negligent  management,**  nor  does  the  establishment, 
by  the  legislature,  of  a  commission  to  have  charge  of  the  electric  light, 
water,  and  sewer  system  of  a  city,  create  a  separate  corporation,  for 
whose  negligent  acts  the  city  is  not  responsible.**  As  the  owner  and 
operator  of  an  electric  lighting  system,  it  is  the  duty  of  a  municipal- 
ity to  exercise  the  diligence  and  care  commensurate  with  the  dangers 
of  the  force  it  is  handling,  in  order  to  prevent  injury  to  those  engaged 
in  their  various  pursuits  and  employments,*'  and  notice  to  such 
municipal  corporation  of  the  condition  of  its  electric  appliances 
dangerous  to  life  is  inferable  from  notice  thereof  to  its  officers:** 
While  no  distinction  has  been  made  in  most  of  the  cases  as  to  the 
liability  of  a  municipality  for  negligence  in  operating  an  electric  light 
plant,  depending  upon  its  legislative  authority  to  supply  light  to 
private  individuals,  yet  in  at  least  one  instance  it  has  been  held  that 
to  make  avEiilable  the  exception  to  the  general  rule  that  a  municipal 
corporation  is  not  liable  for  negligence  in  the  exercise  of  its  govern- 
mental power,  which  exists  when  it  attempts  to  perform  a  service  for 
both  public  and  private  benefit,  authority  to  perform  the  service  for 
private  benefit  must  be  shown.*' 


Ill  Pac.  168, 140  A.  S.  R.  916.  And 
see  the  cases  cited  in  the  preceding 
paragraphs  of  this  article  relating  to 
the  liability  of  electric  companies  for 
personal  injuries. 

Bat  see  Irvine  v.  Greenwood,  89  S. 
C  511,  72  S.  E.  228,  36  L.B.A.(N.S.) 
363,  in  which  it  is  held  that  the  trans- 
mission of  electricity  for  the  purpose 
of  lighting  its  streets  may  be  regarded 
as  a  public  function  of  a  mtinicipal 
corporation,  ia  determining  whether  or 
not  it  is  liable  for  injuries  resulting 
from  negligence  in  so  doing,  notwith- 
standing electricity  is  supplied  by  it 
from  the  same  wires  for  lighting  pri- 
vate houses. 


IS.  Davoust  V.  Alameda,  149  Cal.  69. 
84  Pae.  760,  9  Ann.  Cas.  847,  5  L.R.A. 
(N.S.)  536. 

14.  Fisher  v.  New  Bern,  140  N.  C. 
506,  53  S.  E.  342,  111  A.  S.  R.  857, 
5  L.R.A.(N.S.)  542;  Young  v.  Graven- 
hurst,  24  Ont.  L.  Rep.  467,  Ann.  Cas. 
1912B  812  and  note. 

15.  Eaton  v.  Weiser,  12  Idaho  544, 
86  Pac.  541,  118  A.  S.  B.  225. 

Note:  22  L.R.A.(N.S.)  1176.  See 
supra,  par.  13. 

16.  Eaton  v.  Weiser,  12  Idaho  544, 
86  Pac.  541, 118  A.  S.  R.  225. 

17.  Palestine  v.  Siler,  225  111.  630, 
80  N.  E.  345,  8  L.R.A.(N.S.)  205. 
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I.  Introductory 


1.  Definition  and  Scope  of  Article. — The  term  "elevator"  is  ander- 
stood  to  refer  to  at  least  two  distinct  mechanisms  or  structures.  In 
the  first  place,  an  elevator  may  be  defined  as  a  car  or  cage  installed 
in  a  building  and  used  for  the  vertical  conveyance  of  persons  and 
property,  or,  speaking  in  a  broader  sense,  the  term  may  be  construed 
to  include  not  only  the  car  or  cage,  but  also  the  power  machinery 
for  its  propulsion,  together  with  the  connections,  and  the  shaft 
through  which  the  car  or  cage  passes.  Secondly,  the  term  refers  to 
a  structure  used  for  the  storing  of  grain  in  bulk,  including  the 
machinery,  such  as  lifters  and  conveyers,  necessary  for  the  conven- 
ient handling  of  the  grain.  The  authorities  are  not  uniform  regard- 
ing the  test  to  be  applied  in  determining  what  constitutes  the  dis- 
tinction between  a  passenger  elevator  and  a  freight  elevator.  Thus 
it  has  been  held  that  the  general  method  of  construction  of  an  ele- 
vator determines  its  character.*  However,  in  an  action  on  an  accident 
insurance  policy  providing  that  the  indemnity  therein  specified  should 
be  doubled  if  the  bodily  injury  should  be  sustained  by  the  insured 
while  in  a  passenger  elevator,  it  was  held  that  a  "passenger  elevator" 

1.  Note:  Ann.  Cas.  1913B  1127. 
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was  one  in  which  passengers  were  ordinarily  carried,  irrespective  of 
its  form  or  size.'  The  law  relative  to  grain  elevators  is  treated  under 
another  title,'  and  this  article  is  limited  to  those  elevators  which  are 
used  in  buildings  for  the  conveyance  of  persons  and  properly. 

2.  Owner  of  Elevator  as  Conunon  Carrier. — Whether  the  propri- 
etor of  a  passenger  elevator  is  a  common  carrier  in  the  management 
thereof,  is  a  question  which  has  occasioned  considerable  difficulty, 
and  the  authorities  are  not  in  agreement.*  The  courts  of  some  juris- 
dictions refuse  to  draw  any  distinction  between  the  horizontal  and 
the  vertical  carrying  of  passengers,  and  accordingly  sustain  the  view 
that  the  maintainer  of  an  elevator  is  a  common  carrier  of  passengers.' 
This  view  is  especially  forceful  in  the  case  of  an  elevator  maintained 
by  the  owner  of  an  office  building,  the  dififerent  floors  or  rooms  of 
which  are  leased  to  tenants.  In  such  a  case,  it  may  plausibly  be  said 
that  the  rental  paid  by  the  tenants  includes  the  compensation  for  the 
carrying  of  the  tenants  and  of  the  persons  transacting  business  with  the 
tenants.*  The  courts  of  other  jurisdictions  flatly  deny  that  the  owner 
of  an  elevator  is  a  common  carrier.'  According  to  these  courts  it  is 
essential,  in  order  that  a  person  be  classified  as  a  common  carrier, 
that  he  be  under  the  obligation  to  serve  all  members  of  the  public  with- 
out discrimination,  and,  as  the  owner  of  an  elevator  can  forbid  pas- 
sage thereon,  it  is  unreasonable  to  place  him  in  the  category  of  com- 
mon carriers.*  But  between  these  two  views  a  middle  ground  is  pos- 
sible. The  authorities  contesting  the  question  whether  the  proprietor 
of  the  elevator  is  a  common  carrier  are  those  involving  his  liability 
for  injuries  arising  from  the  operation  of  the  elevator.  To  impose 
the  extreme  degree  of  care  on  the  proprietor,  the  courts  need  hold 
only  that  the  same  degree  of  care  is  imposed  on  him  as  is  required 

2.  Wilmarth  v.  Pacific  Mutual  Life  (N.S.)  744;  29  L.R.A.(N.S.)  816. 
Ina.  Co.  of  California,  168  Cal.  536,  6.  Springer  v.  Ford,  189  111.  430, 
143  Pae.  780,  Ann.  Cas.  1915B  1120.  59  N.  E.  953,  82  A.  S.  R.  464,  52 

3.  See  Warehouses.  L.R.A.  930. 

4.  See  Putnam  v.  Pacific  Monthly  7.  Seaver  v.  Bradley,  179  Mass.  329, 
Co.,  68  Ore.  36,  130  Pac.  986,  136  60  N.  E.  795,  88  A.  S.  R.  384;  Griffen 
Pac.  835,  Ann.  Cas.  1915C  256,  45  v.  Manice,  166  N.  Y.  188,  59  N.  E. 
L.R.A.(N.S.)    338.  925,  82  A.  S.  R.  630,  52  LJIA.  922; 

6.  Treadwell   v.   Whittier,   80    Cal.  Kelly  v.  Lewis  Inv.  Co.,  66  Ore.  1, 

574,  22  Pac.  266,  13  A.  S.  R.  175,  5  133  Pac  826,  Ann.  Cas.  1915B  568; 

L.R.A.  498;  Wilmarth  v.  Pacific  Mut-  Edwards  v.  Manufacturers'  Bldg.  Co., 

ual  Life  Ins.  Co.  of  California,  168  27  R.  I.  248,  61  Atl.  646,  114  A.  8. 

Cal.   536,   143   Pac.   780,   Ann.    Cas.  R.  37,  8  Ann.  Cas.  974  and  note,  2 

1915B  1120;  Hartford  Deposit  Co.  v.  L.R.A. (N.S.)  744  and  note;  Farmers' 

Sollitt,  172  lU.  222,  50  N.  E.  178,  64  &   Mechanics'    Nat.    Bank   v.    Hanks, 

A.  S.  R.  35;  Springer  v.  Ford,  189  HI.  104  Tex.  320,  137  S.  W.  1120,  Ajin. 

430,  59  N.  E.  953,  82  A.  S.  R.  464,  Caa.  1914B  368  and  note. 
52  L.R.A.  930;  Orcutt  v.  Century  Bldg.       Note:  2  L.R.A.(N.S.)  746. 
Co.,  201  Mo.  424,  99  S.  W.  1062,  8       8.  Griffen  v.  Manice,  166  N.  Y.  188, 

L.R.A.(N.S.)  929.  59  N.  E.  925,  82  A.  S.  R.  630,  52 

Notes:  56  A.  S.  R.  806;  2  L.R.A.  L.R.A.  922. 
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of  a  common  carrier.  Thus,  in  some  jurisdictions  the  courts,  with- 
out passing  on  the  question  whether  the  proprietor  is  a  common  car- 
rier, adopt  the  doctrine  that  he  is  in  the  postion  or  sustains  the 
liability  of  a  common  carrier  or  that  his  liability  is  analogous  to  that 
of  a  common  carrier.*  When  the  question  is  squarely  presented, 
as  when  it  is  sought  to  construe  a  statute  referring  to  the  duties  or 
liabiUties  of  "common  carriers,"  it  is  held  that  such  expression  does 
not  refer  to  the  proprietors  of  elevators.*' 

II.  Construction  and  Maintenancb  op  Elevators  Genbraii.y 

3.  Defective  Construction. — According  to  the  prevailing  rule,  the 
owner  of  an  elevator  is  bound  in  the  first  instance  to  use  the  highest 
degree  of  care  to  construct  the  elevator  so  that  injury  will  not  be 
occasioned  to  passengers  lawfully  riding  thereon.**  He  is  bound  to 
use  the  utmost  care  and  skill  in  the  choice  and  maintenance  of  the 
machinery,  and  to  install  such  improvements  and  safety  devices  as 
experience  has  shown  to  be  practicable ;  **  and  he  must  avail  himself 
of  science  and  modern  improvements  in  keeping  the  elevator  safe 
for  the  use  of  passengers.**  If  an  innocent  person  suffers  injuries 
by  reason  of  son^e  defect  in  the  mechanism,  in  the  absence  of  con- 
tributory negligence  or  some  other  defense  the  owner  is  generally 
liable  for  the  injuries,  unless  the  defect  or  default  was  latent  and 
could  not  have  been  discovered  by  a  careful  examination  according 
to  the  best  tests  reasonably  practicable.**  The  owner  of  an  elevator 
is  not  excused  from  the  diligence  otherwise  exacted  of  him  by  the 
fact  that  the  elevator  in  question  was  constructed  by  a  competent  and 
skilful  manufacturer,  because  the  manufacturer  is  to  be  considered 
a  mere  agent  or  servant  in  its  construction,  for  whose  want  of  care 
the  owner  is  responsible.  The  obligation  of  care  and  foresight  rests 
on  the  person  who  maintains  the  elevator,  and  he  cannot  shift  it 

9.  Mitchell  v.  Marker,  62  Fed.  139,  Notes:    Ann.    Caa.    1914B    373;    2 

22  U.  S.  App.  325,  10  C.  C.  A.  306,  L.R.A.(N.S.)    744. 

26  L.RA.  33;  Sweeden  v.  Atkinson  10.  Seaver  v.  Bradley,  179  Mass. 
Imp.  Co.,  93  Ark.  397, 125  S.  W.  439,  329,  60  N.  E.  795,  88  A.  S.  R.  384. 

27  LJl.A.(N.S.)    124;    Wilmarth    v.  11.  See  infra,  par.  15. 

Pacific  Mut  L.  Ins.  Co.,  168  Cal.  536,  12.  TreadweU  v.  Whittier,  80  CaL 

143  Pac.  780,  Ann.  Cas.  1915B  1120;  574,  22  Pae.  266,  13  A.  S.  R.  175,  5 

Qoodsell  T.  Taylor,  41  Minn.  207,  42  L.R.A.  498. 

N.  W.  873,  16  A.  S.  R.  700,  4  L.R.A.  Notes:  56  A.  B,  R.  806;  2  L.R.A. 

673;   Quimby  v.  Bee  Bldg.  Co.,  87  (N.S.)  749. 

Neb.  193,  127  N.  W.  118,  138  A.  S.  IS.  TreadweU  v.  Whittier,  80  Cal. 

R.  477;  Fox  v.  Philadelphia,  208  Pa.  574,  22  Pac.  266,  13  A.  S.  R.  175,  5 

St.  127,  57  Atl.  356,  65  L.R.A.  214;  L.R.A.  498. 

Southern  Building  &  Loan  Assoc,  v.  14.  TreadweU  v.  Whittier,  80  Cal. 

Lawson,  97  Tenu.  367,  37  S.  W.  86,  574,  22  Pac.  266,  13  A.  S.  R.  175,  S 

56  A.  S.  R.  804.  L.R.A.  498. 
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from  himself  to  another.*'  But  it  is  held  that  the  owner  of  a  build- 
ing is  not  liable  for  injury  to  one  who,  while  using  its  elevator  to 
deliver  merchandise  therein,  is  injured  by  its  fall  resulting  from  a 
latent  defect  in  a  bolt  embedded  in  a  beam,  which  was  put  in  by  a  com- 
petent workman  in  repairing  the  elevator,  the  repairs  having  been 
approved  by  a  casualty  company  and  official  public  inspectors.**  The 
cage  should  be  provided  with  guards,  or  the  interior  of  tiie  shaft  should 
be  so  constructed  that  a  person  ascending  in  the  cage  will  not  come  in 
contact  with  floors  or  other  objects  extending  into  the  shaft,  and  neg- 
ligence may  be  inferred  from  a  construction  which  admits  of  such 
accidents.*'  The  openings  in  the  well  should  be  guarded  by  doors 
so  adjusted  that  they  cannot  be  easily  opened  from  the  outside;  *• 
and  where  a  person,  without  being  guilty  of  contributory  negligence, 
passes  or  falls  through  an  opening  in  the  shaft,  the  negligence  of  the 
proprietor  of  the  elevator  is  a  question  for  the  jury."  Especially  ia 
the  owner  negligent  when  the  unguarded  shaft  is  located  in  a  dark 
comer  or  other  place  where  the  danger  therefrom  is  not  readily 
observable.*"  The  running  of  an  automatic,  push-button,  electric 
passenger  elevator  without  an  operator  is  not  negligence  which  ia 
actionable  by  any  passenger,  except  a  child  of  years  so  tender  that 
he  cannot  know  the  danger  and  appreciate  the  risk  of  his  contact 
with  the  door  or  side  of  the  shaft  when  the  car  is  rtioving,  because  a 
passenger  of  sufficient  maturity  and  discretion  to  appreciate  this 
danger  and  risk  would  be  guilty  of  contributory  negligence  if  he 
permitted  himself  to  suffer  from  it.*  So  far  the  liability  of  the  owner 
of  a  defectively  constructed  elevator  has  been  the  subject  of  consider- 
ation, but  the  person  constructing  the  elevator  also  may  incur  lia- 
bility. For  example,  while  in  possession  and  operating  the  elevator 
to  ascertain  why  it  does  not  work  well,  he  is  liable  to  a  stranger  for 
injuries  resulting  from  its  negligent  and  unsafe  construction ; '  and 
a  manufacturer  who  places  an  elevator  in  a  building  occupied  by  a 
merchant,  for  the  accommodation  of  his  customers,  owes  a  duty  to 
the  merchant,  but  not  to  his  customers,  with  respect  to  freedom  from 

16.  Treadwell  v.  Whittier,  80   Cal.  W.  1094,  18  A.  S.  R.  771. 

574,  22  Pac.  266,  13  A.  S.  R.  175,  5  18.  Notes:  2  L.R.A.(N.S.)  750:  43 

L.R.A.  498.  L.R.A.(N.S.)    659. 

Note:  66  A,  S.  R.  808.  19.  Dallemand  v.  Saalfeldt,  175  111 

16.  Sack  V.   Ralston,  220   Pa.   St.  310,  51  N.  E.  645,  67  A.  8.  R.  214.  48 
216,  69  Atl.  671,  17  L.R.A.(N.S.)  104.  L.R.A.  753. 

As  to  responsibility  for  latent  defects  Note:  21  L.R.A.(N.S.)   458. 

in  machinery  and  appliances,  see  Car-  20.  Engel  v.  Smith,  82  Mich.  1,  46 

RUSKS,  vol.  4,  p.  1205;  and  generally,  N.  W.  21,  21  A.  8.  R.  549. 

Negugbncb.  1.  Shellaberger  v.  Fisher,  143  Fed. 

17.  Siepel,  Cooper  &  Co.  v.  Trcka,  937,  75  C.  C.  A.  9,  5  L.R.A.(NS  ) 
218  111.  559,  75  N.  E.  1053,  109  A.  S.  250. 

R.   302,   2   L.R.A.(N.S.)    647;    Ober-       2.  Note:  100  A.  S.  R.  200. 
felder  v.  Doran,  26  Neb.  118,  41  N. 
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negligence  in  its  oonsixuction.'  But  the  owner  of  an  elevator  close  to 
a  sidewalk  where  it  is  oastomary  to  load  and  unload  merchandise  is 
not  liable  for  injuries  to  a  traveler  who  is  pushed  into  the  elevator 
shaft*  A  hospital  conducted  as  a  public  charity  may  be  found  to 
be  negligent  in  maintaining,  on  the  outside  of  its  building,  an  ele- 
vator entrance  which  resembles  an  ordinary  doorway  and  is  pro- 
tected only  by  unfastened  screen  doors,  so  as  to  render  it  liable  to  one 
who,  mistaking  the  entrance  for  an  ordinary  one,  steps  inside  and 
falls  down  the  shaft.' 

4.  Inspection  and  Repairs. — Not  only  is  a  high  degree  of  care 
required  in  the  original  construction  of  an  elevator,^  but  the  owner 
must  exercise  an  equivalent  degree  of  care  to  make  all  necessary 
repairs,'  and  for  this  purpose  he  must  make  such  inspection  of 
the  elevator  and  of  the  appliances  connected  therewith  as  is  reasonably 
necessary  to  discover  such  defects  as  may  exist.*  He  has  no  right  to 
assume  that  an  elevator  continues  in  a  safe  condition  because  thoe 
are  no  obvious  defects  and  because  it  has  been  used  with  safety 
for  years.*  To  discover  defects  he  must  make  the  best  known  tests 
which  are  reasonably  practicable,  and  he  will  not  be  considered  to 
have  fulfilled  his  duty  if  he  relies  on  tests  made  by  the  manufacturers 
of  the  elevator.**  He  is  not,  however,  generally  required  to  take 
the  machinery  apart  in  order  to  make  a  particular  examination  of 
pEtrts  not  observable  by  an  ordinary  examination.**  The  owner  of 
the  elevator  must  account  for  the  results  of  all  defects  which  he 
might  have  discovered  by  due  inspection  and  investigation,  but  which 
he  failed  to  discover  and  repair.*'  Where  an  injury  is  caused  by 
the  breaking  of  a  cable,  evidence  that  it  had  been  used  so  long  as  to 
be  seriously  worn  and  weakened,  and  that  such  conditions  could 
have  been  easily  seen  if  the  mechanism  had  been  properly  inspected, 
is  sufficient  to  justify  the  jury  in  finding  negligence  in  the  care  of 
the  elevator.**    Inspection  by  municipal  ofScitds  and  indemnity  com- 

8.  Note:  111  A.  S.  R.  716.  A.  8.  R.  771;  Young  v.  Mason  Stable 

4.  Mclntire  v.  Roberts,  149  Mass.  Co.,  193  N.  Y.  188,  86  N.  E.  15,  127 

450,  22  N.  E.  13,  14  A.  S.  R.  432,  4  A.   S.   R.   939,  21  L.R.A.(N.S.)    592 

L.R.A.  519.  and  note. 

6.  Hospital  of  St.  Vincent  of  Panl  9.  Goodsell  v.  Taylor,  41  Minn.  207, 

V.  Thompson,  116  Va.  101,  81  S.  E.  42  N.  W.  873,  16  A.  S.  R.  700,  4 

13,  51  L.R.A.(N.S.)    1025.     See  also  L.RA    673 

Charities,  vol.  5,  p.  378;  Hospitals.  jo.  Treadwell  v.  Whittier,  80  Cal. 

6.  See  supra,  par.  3.  574   22  Pac.  266,  13  A.  S.  R.  175,  5 

7.  Klebe  v.   Parker  Distilung   Co.,  t  p  »     Aoa 

207   Mo.   480,   105   S.   W.   1057,   13  ^'"-^  %\  o  a  /xt  a  x   ,« 

L.R.A.(N.S.)    140.  Note=  2  L.R.A.(N  S.)   751 

8.  Goodsell  V.  Taylor,  41  Minn.  207,  _"•  ^^^''I^'^  J'   ^ayes,   101    Wis. 
42  N.  W.  873,  16  A.  S.  R.  700,  4  538-  77  N.  W.  891,  70  A.  8.  R.  930. 
L.R.A.  673;  Klebe  v.  Parker  Distilling  12.  Treadwell  v.  Whittier,  80   Cal. 
Co.,  207  Mo.  480,  105  S.  W.  1057,  13  574,  22  Pac.  266,  13  A.  S.  R.  175,  5 
L.R.A.(N.S.)  140;  Oberfelder  ▼.  Dor-  LJl.A.  498. 

an,  26  Neb.  118,  41  N.  W.  1094,  18       13.  GoodseU  v.  Taylor,  41  Minn.  207, 
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ponies  does  not,  as  a  matter  of  law,  exempt  the  owner  from  liability 
for  the  defective  condition  of  the  safety  devices.**  The  inspection 
need  not  be  made  personally  by  the  owner  or  by  his  servants,  but  he 
fulfils  this  duty  if  he  employs,  as  frequently  as  is  reasonably 
necessary,  professional  experts  and  intrusts  to  them  the  work  of 
inspection.*' 

5.  Negligent  Operation. — ^A  high  degree  of  care  must  be  exercised 
in  the  operation  of  an  elevator  to  avoid  injury  to  passengers  riding 
thereon.**  The  owner  must  acquaint  himself  with  the  best  mode 
of  running  it,  and  on  this  point  he  should  diligently  seek  information 
and  carefully  utilize  any  information  thus  secured.*'  A  person  main- 
taining a  passenger  elevator  is  obliged  to  employ  a  careful  and  skilled 
operator;  and  the  standard  fixed  for  the  due  care  of  an  operator  is 
that  care  which  the  jury  would  reasonably  expect  from  a  careful  and 
skilled  operator,  and  such  care  is  not  exercised  if  he  starts  the  mechan- 
ism before  a  passenger  has  an  opportunity  to  put  himself  in  a  place  of 
.safety.**  On  the  entry  of  a  passenger,  the  operator  must  afford  him 
a  reasonable  opportunity  to  obtain  his  balance  before  a  rapid  and 
sudden  start  of  the  elevator  is  made,  and  if  injury  is  occasioned  by 
a  failure  to  observe  this  caution  the  proprietor  may  be  liable  there- 
for.*' Similarly,  when  a  passenger  leaves  the  elevator,  the  operator 
must  keep  it  at  rest  until  the  passenger  has  cleared  the  aperture.** 
The  owner  is  not  liable  for  a  premature  starting  of  the  elevator  where 
such  starting  is  due  to  an  involuntary  act  of  the  operator  without 
negligence,  as,  for  example,  where  he  grips  the  mechanism  to  keep 
himself  from  falling.*  The  negligence  of  the  operator,  however, 
is  not  generally  chargeable  to  the  owner  unless  there  is  some  privity 
between  them.  He  is  not  liable  for  the  negligence  of  a  boy  directed 
by  an  employee,  having  no  power  to  employ  assistants,  in  the  absence 
of  the  regular  elevator  attendants,  to  take  a  pas.?enger  to  his  destina- 
tion, although  the  passenger  does  not  know  that  the  boy  is  not  a 
regular  employee  of  the  owner.'  If  an  operator  is  lent  by  the  pro- 
prietor of  an  elevator  to  assist  another  person  working  on  the  prem- 
ises, the  proprietor  is  not  liable  for  the  negligence  of  such  operator 

42  N.  W.  873,  16  A.  S.  B.  700,  4       18.  Note:  2  L.R.A.(N.S.)  751, 
L.R.A.  673.  19.  Mitchell  v.  Marker,  62  Fed.  139, 

14.  McGregor  v.  Reid,  Murdoch  &   22  U.  S.  App.  325,  10  C.  C.  A.  306, 
Co.,  178  111.  464,  53  N.  E.  323,  69  A.  25  L.R.A.  33. 
S.  R.  332.  Note:  2  L.R.A.(N.S.)   752. 

16.  Young  V.  Mason  Stable  Co.,  193       20.  Note:  2  L.R.A.(N.S.)  754. 
N.  Y.  188,  86  N.  E.  15,  127  A.  S.  R.       1.  Gibson  v.  International  Trust  Co., 
939,  21  L.R.A.(N.S.)  592  and  note.       177  Mass.  100,  58  N.  E.  278,  52  L.R.A. 

16.  See  infra,  par.  15.  928. 

17.  Treadwell  v.  Whittier,  80  Cal.  2.  Board  of  Trade  Bldg.  Corp.  v. 
574,  22  Pae.  266,  13  A.  S.  B.  175,  6  Cralle,  109  Va.  246,  63  S.  E.  995,  132 
L.B.A.  498.  A.  S.  R.  917,  22  L.R.A.(N.S.)  297. 
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while  he  is  so  engaged  in  the  work  of  another.*  Due  care  must  be 
used  to  manage  an  elevator  so  as  not  to  injure  peraons  who  are  law- 
fully working  in  or  near  to  the  shaft*  If  riding  on  the  elevator  is 
accompanied  by  dangers  not  known  to  a  passenger,  the  person  in 
control  of  the  elevator  must  give  warning  thereof.  Thus,  if  the 
«haft  and  cage  are  so  constructed  that  a  person  standing  at  ^e  edge 
of  the  elevator  may  receive  injury  from  objects  in  the  shaft,  the  owner 
ia  liable  for  injuries  occasioned  by  the  failure  of  the  operator  to  warn 
a  passenger  of  such  danger.  The  operator  cannot  justify  his  failure 
to  give  the  required  warning  by  saying  that  his  attention  was  devoted 
to  the  running  of  the  car.*  When  the  car  is  not  at  a  floor,  the  aper- 
ture leading  from  such  floor  into  the  elevator  well  should  be  guarded,* 
and  if  there  is  a  door  in  the  car  itself  it  should  be  kept  closed  between 
landings,  or  if  left  open  the  space  should  be  guarded  to  protect  passen- 
gers from  falling  out.'  If  the  owner  elects  to  keep  the  shaft  opening 
unguarded,  he  must  keep  the  surroundings  well  lighted,. so  that  a 
person  exercising  due  care  for  his  safety  will  not  step  into  it,  and  if 
he  fails  to  do  so  he  is  liable  for  the  ensuing  injuries.*  The  owner  of 
a  building  who  leaves  a  passenger  elevator  therein  open  and  un- 
attended is  guilty  of  ne^gence,  and  if  a  person  enters  it  and  ia 
mjured,  the  owner  is  answerable  unless  the  injured  person  is  guilty  of 
contributory  negligence.* 

6.  Violation  of  Statute  or  Ordinance. — ^In  accordance  with  the  prin- 
ciple that  all  reasonable  measures  in  the  interest  of  the  public  safety 
are  a  legitimate  exercise  of  the  police  power,**  the  legislatures  of  the 
states,  in  the  direct  exercise  of  this  power,  may  pass  statutes  regulating 
to  a  reasonable  degree  the  construction,  maintenance  and  operation  of 
elevators,  or  they  may  delegate  such  authority  to  municipal  corpora- 
tions, as,  for  instance,  by  reqjiiring  elevator  shafts  to  be  guarded  in 
such  manner  as  to  lessen  the  danger  to  employees  of  other  persons 
lawfully  in  the  vicinity  of  such  shafts,**  or  by  forbidding  the  oper- 

8.  Higgins  t.  Western  Union  Tel.  Morgolofski,  75  Md.  432,  23  Atl.  1027, 

Co.,  156  N.  T.  75,  50  N.  E.  500,  66  A.  32  A.  8.  R.  403;  Gordon  v.  Cummings, 

8.  R.  537.    And  see  Master  and  Sbrv-  152  Mass.  513,  25  N.  E.  978,  23  A.  S. 

ANT.  R.  846,  9  L.R.A.  640 ;  GlaBer  v.  Roths- 

4.  Beatty  v.  MetropoUtan  Bldg.  Co.,  child,  221  Mo.  180,  120  S.  W.  1,  17 
63  Wash.  207,  115  Pac.  90,  Ann.  Cas.  Ann.  Caa.  576,  22  L.R.A.(N.S.)  1045. 
1912D  528.  Notes:  73  A.  8.  R.  319:  2  L.R.A. 

5.  Quimby  V.  Bee  Bldg.  Co.,  87  Neb.  (N.S.)  756;  21  L.R.A. (N.S.)  458. 
193,  127  N.  W.  118,  138  A.   S.   R.  9.  Southern  Building  &  Loan  Assoc. 
477.  V.  Lawson,  97  Tenn.  367,  37  S.  W.  86, 

6.  Note:  2  L.R.A.(N.S.)  756.  56  A.  S   R.  804. 

7.  Munsey  v.  Webb,  231  U.  S.  150,  10.  See  Constitutional  Law,  vol. 
34  S.  Ct.  44,  58  U.  S.  (L.  ed.)  162.  6,  p.  206. 

Note:  2  L.R.A.(N.S.)  756.  11.  Siddall  v.  Jansen,  168  111.  43, 

8.  B.  Shoninger  Co.  v.  Mann,  2l9  48  N.  E.  191,  39  L.R.A.  112;  Dalle- 
Ill.  242,  76  N.  E.  354,  3  L.R.A.(N.S.)  mand  v.  Saalfeldt,  175  III.  310,  51  N. 
1097;  People's  Bank  of  Baltimore  v.  E.  645,  67  A.  S.  R.  214,  48  L.R.A. 
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ation  of  elevators  without  competent  employees  to  guard  and  direct 
them ;  **  but  a  municipal  corporation  cannot  require  elevator  oper- 
ators to  obtain  hcenses  and  pay  license  fees  unless  the  power  to 
do  so  is  conferred  on  the  municipality  either  in  express  terms 
or  by  necessary  implication.**  In  an  action  for  personal  injuries 
claimed  to  have  been  caused  by  the  violation  of  a  statute  or  ordinance, 
the  court  may  take  one  of  at  least  three  possible  positions;  the 
violation  of  the  regulation  may  be  said  to  constitute  negUgence 
per  se,  or  it  may  be  considered  merely  as  evidence  of  negligence, 
or  the  effect  of  the  regulation  may  be  confined  to  the  parties  thereto — 
the  state  or  municipality  and  the  elevator  owner — so  that  a  third  per- 
son cannot  base  his  action  on  the  violation,  even  as  evidence  of  neg- 
ligence. The  first  of  these  views  is  the  one  generally  adopted,  and 
therefore  the  failure  to  guard  an  elevator  shaft  as  required  by  statute 
or  ordinance  is  generally  considered  negligence  sufficient  to  authorize 
the  jury  tp  find  a  verdict  for  a  person  receiving  injuries  on  account  of 
such  failure.**  A  regulation  of  this  nature  may  be  applicable  not 
only  to  injuries  received  by  persons  who  fall  down  the  elevator  shaft, 
but  also  to  injuries  caused  by  the  falling  of  objects  upon  persons  in 
the  shaft.*'  The  fact  that  the  statute  or  ordinance  prescribes  a  pen- 
alty for  a  violation  of  its  terms  does  not  affect  the  liability  of  the 
elevator  owner  for  personal  injuries  proximately  resulting  from  the 
violation.**  To  found  a  recovery  for  injuries  on  the  violation  of  a 
statute  or  ordinance,  it  is  essential,  as  in  the  case  of  other  grounds  of 
negligence,  that  the  injuries  be  the  proximate  result  of  the  violation 
of  duty,*'  and  that  the  person  injured  be  free  from  contributory 
negligence.**  An  ordinance  or  statute  with  reference  to  the  con- 
struction and  maintenance  of  elevators,  which  is  designed  for  the 
protection  of  the  employees  of  the  elevator  owner,  has  no  force  in  an 
action  for  injuries  sustained  by  a  licensee  not  intended  to  be  pro- 
tected thereby.**  But  much  depends  on  the  particular  language  of 
the  statute  or  ordinance  in  question ;  it  may  be  construed  as  imposing 

753;  Malloy  v.  New  York  Real  Estate  Notes:    23   L.R.A.    155;    9    L.R.A. 

Assoc,  156  N.  Y.  205,  50  N.  E.  853,  (N.S.)   380;  15  L.RJ^.(N.S.)  784. 

41  L.R.A.  487.  And  see  generally,  Negligknce. 

Note:  15  L.R.A.(N.S.)  784.  15.  Fowler  Packing  Co.  v.  Enzen- 

12.  Shellaberger  v.  Fiaher,  143  Fed.  perger,  77  Kan.  406,  94  Pac.  995,  15 
937,  75  C.  C.  A.  9,  5  L.R.A.{N.S.)  L.R.A.(N.S.)  784. 

250.  16.  Parker  v.  Barnard,   135  Mass. 

13.  Chain   Belt   Co.   v.   Milwaukee,  116,  46  Am.  Rep.  450. 
151    Wis.    188,   138    N.    W.    621,   42  17.  See  infra,  par.  7. 
L.R.A.(N.S.)  899  and  note.    And  see  18.  See  infra,  par.  13,  23. 
Lktin'SE.  19.  Gibson  v.  Leonard,  143  III.  182, 

14.  Siddall  v,  Jansen,  168  Dl.  43,  48  32  N.  E.  182,  36  A.  S.  R.  376.  17 
N.  E    191,  39  L.R.A.  112;  Parker  v.  L.R.A.  588. 

Barnard,  135  Mass.  116,  46  Am.  Rep.       See  also  infra,  par.  21. 
450.  Note:  9  Ann.  Cas.  430. 
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a  duty  in  favor  of  licensees,  such  as  firemen  or  peace  officers."*  The 
illegal  act  of  a  child  in  operating  an  elevator  contrary  to  a  statute 
prohibiting  the  employment  of  children  under  a  certain  age  for  such 
work,  does  not  necessarily  preclude  recovery  for  injuries  he  receives 
because  of  the  negligence  of  his  employer;  *  and  a  child  who  receives 
injuries  while  working  in  violation  of  such  a  statute  is  not  estopped 
from  recovering  for  his  injuries  because  he  falsely  stated  his  age  when 
seeking  the  employment' 

7.  Proximate  Cause. — ^Assuming  the  negUgence  of  the  owner  of 
an  elevator,  his  liability  extends  only  to  such  injuries  as  may  be  said 
to  result  proximately  from  such  negligence.*  The  failure  to  guard 
the  openings  in  an  elevator  shaft  is  generally  considered  the  proxi- 
mate cause  of  injuries  to  one  who  falls  down  the  shaft/  An  injury 
received  on  account  of  the  negligent  operation  of  or  interference  with 
an  elevator  by  a  volunteer  is  sometimes  held  not  to  be  the  proximate 
result  of  the  negligence  of  the  proprietor  in  leaving  the  elevator  open 
and  unattended ; '  but  this  question  is  on  the  border  line,  and  a  con- 

■  trary  conclusion  may  be  reached  under  circumstances  only  slightly 
different.*  Negligence  in  leaving  the  elevator  door  so  that  it  can  be 
opened  from  the  outside  and  in  failing  adequately  to  light  the  entrance 
is  not  the  proximate  cause  of  an  injury  which  result^  from  the  act 
of  a  stranger  who  opens  the  door  in  front  of  a  passenger  and  steps 
back,  thereby  inducing  such  passenger  to  step  through  the  opening ; ' 
nor  is  the  insufficiency  of  a  railing  at  an  elevator  shaft  to  answer 
statutory  requirements  the  proximate  cause  of  injury  to  a  person 
who  falls  into  the  shaft,  not  because  the  raiUng  is  insufficient,  but 
because  it  has  been  left  out  of  place  by  a  third  person  using  the  ele- 
vator.* The  burden  of  proving  that  the  injury  was  the  proximate 
result  of  the  negligence  charged  is  on  the  person  injured.* 

III.  Liability  for  Injuries  to  Servants 

8.  General  Duty  of  Master. — An  employer  who  owns  and  operates 
an  elevator  is  subject  to  all  the  duties  toward  his  employees  that 

20.  Parker  v.   Barnard,  135  Mass.  310,  51  N.  E.  645,  67  A.  S.  R.  214,  48 

116,  46  Am.  Rep.  450.  L.R.A.  753. 

1.  Moran  v.  Dickinson,  204  Mass.  5.  Board  of  Trade  BIdg.  Corp.  v. 
559,  90  N.  E.  1150,  48  L.R.A.(N.S.)  Cralle,  109  Va.  246,  63  S.  E.  995,  132 
675  and  note.  A.   S.  R.  917,  22  L.R.A.(N.S.)    297 

2.  Braasch  v.  Michigan  Stove  Co.,  and  note. 

153  Mich.   652,  118   N.   W.  366,  20  6.  Note:  22  L.R.A.(N.S.)  297. 

L.R.A.{N.S.)   500.     Sec  also  Master  7.  Cole  v.  German  Savings  &  Loan 

AND  SEBV.iNT.    Afl  to  child  labor  laws,  Soc,  124  Fed.  113,  59  C.  C.  A.  593, 

see  LuiBOB.  63  L.R.A.  416. 

3.  Cole  v.  German  Savings  &  Loan  8.  Malloy  v.  New  York  Real  Estate 
Soc,  124  Fed.  113,  59  C.  C.  A.  593,  63  Assoc.,  156  N.  Y.  205,  50  N.  E.  853, 
L.R.A.416.  And  see  Proximate  Cause.  41  L.R.A.  487. 

4.  Dallemand  v.  Saalfeldt,  175  Dl.  9.  Cole  v.  German  Savings  &  Loan 
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obtain  in  other  cases,  such  as  the  duty  to  instruct  ignorant  servants 
of  .dangers  not  obvious,  to  use  reasonable  care  commensurate  with 
the  probable  dangers,  to  provide  and  maintain  safe  machinery,  to 
inspect  the  elevator  and  appliances,  and  to  give  warning  of  unknown 
defects  and  dangers;  and  on  the  other  hand,  in  the  absence  of  statutes 
affecting  the  question,  the  servants  are  subject  to  the  rules  of  law 
governing  the  assumption  of  risk  and  the  negligence  of  fdlow  serv- 
ants.** Though  the  proprietor  of  an  elevator  may  be  in  the  position 
of  a  common  carrier  as  to  passengers  carried,**  and  hence  bound  to 
exercise  a  high  degree  of  caution  to  avoid  injury,**  yet  as  to  servants 
carried  the  rule  is  that  the  master  is  bound  to  exercise  only  a  reason- 
able degree  of  care  and  skill.**  The  test  of  liability  is  not  whether  the 
master  omitted  to  do  something  that  he  could  have  done,  but  whether, 
in  selecting  the  elevator  and  its  accompanying  mechanism,  he  was 
reasonably  prudent  and  careful ;  not  whether  better  machinery  might 
not  have  been  obtained,  but  whether  that  provided  was  in  fact  ade- 
quate and  proper  for  the  use  to  which  it  was  to  be  applied.**  There 
are  sound  reasons  for  requiring  a  higher  degree  of  care  in  the  case- 
of  passengers  than  in  the  case  of  servants.  The  passenger  does  not 
know,  and  cannot  inform  himself,  whether  the  proprietor  employs 
competent  arjfl  careful  servants  and  fit  and  proper  machinery  and 
means  for  running  the  elevator,  but  he  commits  himself  unreservedly 
to  the  care  of  the  carrier.  On  the  other  hand,  the  servant  in  many 
cases  may  know,  and  if  the  matter  is  open  to  ordinary  observation 
he  is  bound  to  know,  whether  the  machinery  and  appliances  employed 
by  the  master  are  fit  and  proper.*'  A  person  using  an  elevator  for 
passage  to  and  from  his  work  for  the  owner  of  the  elevator  does  not 
generally  occupy  the  position  of  a  passenger,  but  is  merely  an 
employee  as  to  whom  reasonable  care  is  the  criterion  of  the  employer's 
liability,**  though  there  is  some  diversity  of  view  as  to  this.*' 

Soc.,  124  Fed.  113,  59  C.  C.  A.  693,  15.  McDonough     v.     Lanpher,     55 

63  L.R.A.  416.  Minn.  501,  67  N.  W.  152,  43  A.  S.  R. 

10.  Walsh  V.  CuUen,  235  111.  91,  85  541.  See  also  Master  and  Skrvant. 
N.  E.  223,  18  L.R.A.(N.S.)  911.  See  16.  Walsh  v.  Cnllen,  235  Dl.  91,  8& 
also  Master  and  Servant,  as  to  the  N.  E.  223,  18  L.R.A.(N.S.)  911  and 
liability  in  general  for  injuries  to  note;  McDonough  v.  Lanpher,  55 
employees.  Minn.  501,  57  N.  W.  152,  43  A.  S.  R. 

11.  See  supra,  par.  2.  541;  Putnam  v.  Pacific  Monthly  Co., 

12.  See  infra,  par.  15.  68  Ore.  36,  130   Pac.  986,  136  Pac. 

13.  Walsh  v.  CuUen,  235  HI.  91,  85  835,  Ann.  Cas.  1915C  256,  45  L.R.A. 
N.  E.  223,  18  L.R.A.(N.S.)  911;  Mc-  (N.S.)   338. 

Donottgh  V.  Lanpher,  55  Minn.  501,  17.  See  Putnam  v.  Pacific  Monthly 
57  N.  W.  152,  43  A.  S.  R.  541  and  Co.,  68  Ore.  36, 130  Pac.  986, 136  Pac. 
note.  As  to  the  measure  of  a  master's  835,  Ann.  Cas.  1915C  256,  45  L.R.A. 
duty  to  protect  his  servants  from  in-  (N.S.)  338,  wherein  the  court  noticed 
jury,  see  Master  and  Servant.  the  conflict  of  opinion  and  deduced  as 

14.  Stringham  v.  Hilton,  111  N.  T.  the  result  thereof  that  if,  as  part  of  his 
188, 18  N.  £.  870, 1  L.R.A.  483.  compensation,  a  carrier  agrees  to  trans- 
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9.  Safe  Place  to  Work. — Independently  of  statutory  provisions 
affecting  the  liability  of  a  master  for  injuries  to  his  servant,  the  law 
imposes  on  the  master  the  duty  of  exercising  reasonable  care  to  fur- 
ni^  the  servant  a  safe  working  place.^'  If  an  elevator  forms  a  part 
of  the  working  place  of  the  servant,  the  master  must  exercise  reason- 
able care  to  avoid  causing  injury  to  the  servant  on  account  of 
defects  therein.  This  reasonable  degree  of  care  requires  the  master 
to  employ  caution  in  the  original  construction  of  the  elevator,  and 
thereafter  to  make  such  inspection  of  the  mechanism  as  is  reasonably 
necessary,  and  to  repair  all  defects  which  might  be  discovered  by  a 
reasonably  careful  inspection.**  He  may  not  delegate  to  one  serv- 
ant the  duty  of  keeping  the  elevator  in  a  proper  state  of  repair,  so  as 
to  avoid  liability  for  injuries  received  therefrom  by  another  serv- 
ant.**  There  are  some  exceptions  to  the  master's  duty  of  furnishing 
a  safe  working  place,  as,  for  example,  where  the  work  itself  creates 
the  place  or  the  danger.*  The  master  is  obligated  to  guard  insuf- 
ficiently lighted  elevator  shafts  to  protect  employees  against  the 
danger  of  falling  down  such  shafts.*  This  common  law  duty  is  fre- 
quently reinforced  by  statutory  or  municipal  enactments  expressly 
requiring  the  master  to  guard  elevator  shafts.' 

10.  Warning  to  Servant. — A  servant  with  no  experience  should 
•    not  be  put  to  work  at  running  an  elevator  without  instruction  and 

warning  of  the  dangers  involved  in  the  work.*  There  is  no  obligation 
on  the  master  to  give  warning  to  the  servant  as  to  the  dangers  which 

port  an  employee  to  and  fro  between  A.  S.  R.  428;  Klebe  t.  Parker  Dis- 

certain   points  when  not  engaged  in  tilling  Co.,  207  Mo.  480,  105  S.  W. 

actual  service  or  when  the  travel  is  1057,    13    L.R.A.(N.S.)    140;    Ober- 

not   closely   connected   with    the   em-  felder  v.  Doran,  26  Neb.  118,  41  N.  W. 

ployment,  the  employee  must  be  con-  1094,  18  A.  8.  R.  771;  Corcoran  v. 

sidered  a  paseoiger  because  the  car-  Holbrook,  59  N.  T.  517,  17  Am.  Rep. 

rier  is  for  hire  or  is  in  a  sense  paid  369.    See  also  supra,  par  4. 

for  by  the  work  which  the  employee  Notes:  67  A.  S.  R.  218;  21  LJlJ^. 

performs;  but  that  if  the  carriage  is  (N.S.)  592. 

merely  for  the  mutual  convenience  of  20.  Corcoran  v.  Holbrook,  69  N.  Y. 

the  parties,  or  either  of  them,  in  con-  517,  17  Am.  Rep.  369. 

nection  with  the  business  in  which  the  1.  See  lieed  v.  Moore,  153  Fed.  358, 

-  master    is    engaged,    the    relation    of  82  C.  C.  A.  434,  25  L.R.A.(N.S.)  331. 

passenger  and  carrier  does  not  exist  2.  Dallemand  v.   Saalfeldt,  175  111. 

between  them,  although  as  to  the  gen-  310,  51  N.  E.  645,  87  A.  S.  R,  214, 

eral  public  the  employer  is  a  carrier  of  48  L.R.A.  753. 

passengers.  Note:  20  Ann.  Cas.  9. 

18.  See  Mastbb  and  Servant.  8.  Fowler   Packing   Co.   t.   Enzen- 

19.  McGr^^»r  v.  Reid,  Murdoch  &  perger,  77  Kan.  406,  94  Pac  995,  15 
Co.,  178  lU.  464,  63  N.  E.  323,  69  A.  L.R.A.(N.S.).  784  and  note.  See  also 
8.  R.  332;  Si^el,  Cooper  &  Co.  v.  supra,  par.  6. 

Trcka,  218  lU.  559,  75  N.  E.  1053,  4.  Brennan  v.  Gordon,  118  N.  T. 
109  A.  S.  R.  302,  2  L.R.A.(N.S.)  647;  489,  23  N.  E.  810,  16  A.  S.  R.  775, 
Baltimore  Boot  &  Shoe  Mfg.  Co.  v.  8  L.R.A.  818.  See  generally  Masteb 
Jamar,  93  Md.  404,  49  AtL  847,  86  and  Servant. 
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are  actually  within  the  knowledge  of  the  servant;  and  this  is  true 
though  the  servant  be  of  immature  age.'  Where  an  employee  is 
working  in  the  elevator  well,  the  master  must  arrange  so  as  to  give 
him  timely  warning  of  the  approach  of  the  cars,  by  some  means  other 
than  by  the  persons  in  charge  of  the  cars  who  are  engrossed  with  other 
duties.* 

11.  Promulgation  of  Rules  and  Employment  of  Fellow  Workmen. — 
One  of  the  obligations  imposed  on  a  master  is  the  employment  of  a 
sufficient  number  of  competent  workmen.'  But  a  master  having  a 
considerable  number  of  servants  working  in  a  building  is  not  neces- 
sarily negligent  because  he  does  not  employ  a  workman  for  the  sole 
purpose  of  operating  an  elevator  therein;  he  may  require  each  serv- 
ant to  run  the  elevator  as  his  needs  demand;  and  where  the  busi- 
ness is  neither  complex  nor  extrahazardous,  and  the  dangers  incident 
thereto  are  obvious  or  of  common  knowledge  and  understood  by  the 
servants,  there  is  no  duty  to  make  rules  for  the  safety  of  employees 
who  may  operate  the  elevator.* 

12.  Assumption  of  Risk. — Under  the  common  law  rules  a  servant 
as  a  general  proposition  assumes  the  risk  of  all  dangers  of  which  he  is 
cognizant  and  also  those  which  are  so  patent  as  to  charge  him  with 
constructive  knowledge  thereof."  Where  an  elevator  is  so  constructed 
and  operated  that  a  servant  on  one  floor  may  affect  its  movements 
while  it  is  at  another  floor,  an  employee  riding  therein  assumes  the 
risk  of  injury  from  the  acts  of  einother  employee  interfering  with  the 
course  of  the  elevator.*".  An  employee  familiar  with  the  construction 
and  operation  of  his  employer's  elevator  used  only  for  the  transpor- 
tation of  freight,  who  rides  thereon  under  an  implied  license  for  his 
own  pleasure  and  convenience,  assumed  whatever  risk  is  incident  to 
such  construction  and  operation.**  But  a  servant  having  no  knowl- 
edge of  the  construction  or  operation  of  an  elevator,  his  employment 
not  including  the  running  of  the  elevator,  does  not  generally  assume 
the  risk  of  defects  therein,**  and  this  is  usually  true  though  the 
employee  understands  how  to  run  the  elevator  and  has  used  it  a 

6.  Cronin  v.  Columbian  Mfg.   Co.,  957,  46  L.R.A.(N.S.)   233  and  note. 

75  N.  H.  319,  74  Atl.  180,  29  L.R.A.  9.  See  Mastek  and  Skevant. 

(N.S.)  Ill  and  note.  10.  Zebrowski  v.  Warner  Sngar  Re- 

6.  Western  Electric  Co.  v.  Hansel-  fining  Co.,  83  N.  J.  L.  558,  83  Atl. 
mann,  136  Fed.  564,  69  C.  C.  A.  346,  957,  46  L.R.A. (N.S.)  233. 

70  L.R.A.  765;  IlifE  v.  Cudahy  Pack-  11.  O'Brien  v.  Western   Steel   Co., 

ing  Co.,  83  Kan.  588,  112  Pac.  165,  100  Mo.  182,  13  S.  W.  402,  18  A. 

46  L.R.A.(N.S.)  775.  S.  R.  536. 

7.  See  also  infra,  par.  14.    And  see  Note:  43  A.  8.  R.  546. 
generally,  Master  and  Servant.  12.  McGregor  v    Reid,  Murdoch  ft 

8.  Zebrowski  v.  Warner  Sugar  Ee-  Co.,  178  111.  464,  63  N.  E.  323,  69 
fining  Co.,  83  N.  J.  L.  558,  83  Atl.  A.  8.  R.  332  and  note. 
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niunber  of  times.**  One  sent  by  his  employer  to  repair  a  defective 
elevator  assumes  the  risk  of  injury  from  its  defective  condition, 
iiveloding  the  risk  incident  to  the  negligence  of  assistants  in  ascer- 
taining the  fjause  of  the  defect  and  reporting  that  it  had  been  reme- 
died.** The  rules  relative  to  the  assumption  of  risks  by  servants  are 
modified  in  the  case  of  young  persons  of  inexperience  and  immature 
judgment  who  are  not  capable  of  understanding  and  appreciating  the 
perils  to  which  they  are  exposed.**  Hence  the  fact  that  an  elevator 
which  a  minor  employee  is  expected  to  use  is  a  visibly  faulty  con- 
struction which  might  expose  him  to  risk,  does  not  establish  his 
assumption  of  the  risk  of  injury,  where  he  is  under  fourteen  years  of 
age  and  there  is  nothing  to  show  that  his  attention  has  ever  been 
called  to  the  danger ;  **  but  an  employee  of  such  immature  age,  in 
the  absence  of  statutes  affecting  the  employer's  liability,  assumes  the 
risk  of  such  dangers  as  he  comprehends.*' 

13.  Contributory  Negligence. — A  servant  is  bound  to  exercise  a 
reasonable  degree  of  care  for  his  own  safety ;  and,  in  the  absence  of 
employers'  liability  statutes  or  workmen's  compensation  acts,  a  fail- 
ure to  exercise  such  care  will  preclude  the  servant  from  recovering 
for  injuries  received  in  part  through  the  master's  negligence.**  A 
servant  is  not  necessarily  negligent  because  he  undertakes  to  work  in 
an  elevator  shaft,  if  he  has  warned  the  operator  not  to  permit  the  ele- 
vator to  descend,**  but  contributory  negligence  may  be  £ound  as  a 
matter  of  law  where  the  employee  unnecessarily  goes  into  the  elevator 
well  or  where  he  fails  to  leave  the  well  when  warned  so  to  do,**  and 
the  same  is  true  in  the  case  of  the  injury  of  an  operator  by  reason  of 
the  projection  of  his  body  beyond  the  limits  of  the  cage,  where  his 
only  excuse  is  that  he  did  not  think  of  the  danger.*  Negligence  may 
also  be  found  where  the  servant,  knowing  the  location  of  an  un- 
guarded shaft,  nevertheless  falls  into  it.*  In  determining  the  con- 
tributory negligence  of  children,  their  immaturity  and  .inexperience 
is  a  vital  matter  for  consideration.*  The  burden  of  proof  as  to  con- 
tributory negligence  or  absence  of  contributory  negligence  is  differ- 
ently placed  in  the  different  jurisdictions.    In  recent  years,  statutory 

13.  Dallemand  v.  Saalfeldt,  175  Til.  19.  Iliff  v.  Cudahy  Packing  Co.,  83 
310,  51  N.  E.  645,  67  A.  S.  R.  214,  Kan.  588,  112  Pao.  165,  46  LJt.A. 
48  L.R.A.  753.  (N.S.)  775. 

14.  Reed  v.  Moore,  153  Fed.  358,  20.  Baltimore  Boot  &  Shoe  Mfg.  Co. 
82  C.  C.  A.  434,  25  L.R.A.(N.S.)  331.  v.  Jamar,  93  Md.  404,  49  AtL  847, 

15.  See  Masteb  and  Skbvant.  86  A.  S.  R.  428. 

16.  Siegel,  Cooper  &  Co.  v.  Trcka,  1.  Cronin  v.  Columbian  Mfg.  Co., 
218  111.  559,  75  N.  E.  1053,  109  A.  S.  75  N.  H.  319,  74  AtL  180,  29  LJI.A. 
R.  302,  2  LJl>A..(N.S.)  647.  (N.S.)  IIL 

17.  Cronin  v.  Columbian  Mfg.  Co.,  2.  Note:  20  Ann.  Cas.  9. 

75  N.  H.  319,  74  Atl.  180,  29  L.R-A..  3.  Strawbridge  v.  Bradford,  128  Pa. 
(N.S.)  111.  St.  200, 18  Atl.  346,  15  A.  S.  R.  670. 

18.  See  Ma^tbr  and  Sbbvant.  And  see  generally  Njmliqxxok. 
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provifflODS  have  largely  placed'  on  the  master  the  burden  of  showing 
contributory  negligence  of  the  servant.  But  even  in  those  juris- 
dictions where  the  burden  of  showing  his  absence  from  negligence  is 
placed  on  the  injured  servant,  the  rule  is  notably  relaxed  in  cases 
where  the  injury  causes  the  death  of  the  servant  and  the  action  is 
maintained  by  his  representatives.  The  inherent  difficulty  of  proof 
in  such  cases  has  led  some  courts  to  adopt  the  rule  that  the  absence  of 
contributory  negligence  may,  when  no  direct  evidence  of  the  facts 
surrounding  the  death  is  available,  be  inferred  from  the  fact  that 
the  servant  was  a  careful,  intelligent  and  sober  man.^ 

14.  Fellow  Servants. — At  common  law  servants  generally  take 
the  risk  of  injury  from  the  negligence  of  fellow  servants,  though  there 
are  some  exceptions  to  the  rule.'  These  exceptions  are  applicable  to 
elevators  as  well  as  other  instrumentalities,  as,  for  example,  where  an 
injury  is  caused  by  the  combined  negligence  of  the  master  and  a 
fellow  servant,  and  in  such  a  case  the  master  is  not  protected  from 
the  consequences  of  his  negligence  by  the  fact  that  a  fellow  workman 
of  the  in j  tired  servant  was  also  negligent.*  Another  exception  to  the 
general  rule  is  where  the  negligent  fellow  workman  is  incompetent 
to  perform  the  duties  with  which  he  is  intrusted,  and  such  incom- 
petency is  the  proximate  cause  of  the  injury  in  question,  and  the 
employer  retains  such  workman  in  his  employ  after  such  incompe- 
tency became  known  to  the  employer  or  after  such  time  as  in  the 
exercise  of  due  care  the  employer  should  have  acquired  knowledge 
thereof.'  Two  workmen  engaged  in  repairing  an  elevator  are  co- 
employees  and  neither  can  complain  of  the  injury  from  the  negli- 
gence of  the  other.'  The  operator  of  an  elevator  is  generally  consid- 
ered a  fellow  servant  of  an  employee  working  in  the  shaft,'  or  loading 
or  unloading  a  freight  elevator,**  or  riding  on  the  elevator  in  the 
course  of  his  employment  in  another  department  of  the  same  busi- 
ness.** As  to  this  last  proposition,  however,  there  is  contrary  author- 
ity.    Thus  it  has  been  held  that  an  office  clerk  who  while  being 

4.  Dallemand  v.  Saalfeldt,  175  111.  Chandler,  144  Ala.  286,  39  So.  822, 

310,  51  N.  E.  645,  67  A.  S,  R.  214,  113  A.  S.  R.  39.    See  also  Mastbe  and 

48  L.R.A.  753.    See  also  Master  and  Servant. 

Servant.  8.  Reed  v.  Moore,  153  Fed.  358,  82 

6.  Baltimore  Boot  &  Shoe  Mfg.  Co.  C.  C.  A.  434,  25  L.R.A.(N.S.)  331. 

V.  Jamar,  93  Md.  404,  49  Atl.  847,  86  9.  Montgomery  First  Nat.  Bank  ▼. 

A.  S.  R.  428;  Stringham  V.  Hilton,  Chandler,  144  Ala.  286,  39  So.  822, 

111  N.  Y.  188, 18  N.  E.  870, 1  L.R.A.  113  A.  S.  R.  39. 

483.    See  also  Master  and  Servant.  Note:  41  L.R.A. (N.S.)  157. 

6.  Siege],  Cooper  &  Co.  v.  Trcka,  10.  Stringham  v.  Hilton,  111  N.  T. 
213  HI.  559,  75  N.  E.  1053,  109  A.  188,  18  N.  E.  870,  1  L.R.A.  483. 

S.  R.  302,  2  L.R.A.(N.S.)   647  and  Note:   41  L.R.A.(N.S.)    157. 

note;  IliflE  v.  Cudahy  Packing  Co.,  83  11.  Spees  v.  Boggs,  198  Pa.  St.  112, 

Kan.  588,  112  Pao,   165,  46  L.R.A.  47   Atl.   875,   82   A.    S.   R.   792,   52 

(N.S.)  775.  L.R.A-  933.     But  see  Judd  v.  Letta, 

7.  Montgomery  First  Nat.  Bank  v.  158  Cal.  359,  111  Pac.  12,  41  LJl.A. 
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carried  to  his  work  on  an  elevator  owned  by  his  employer  was  injured 
by  the  negligence  of  the  operator  was  not  a  fellow  servant  of  the 
operator.** 

rV.  Liability  foe  Injuries  to  Others  than  Servants 

IS.  Degree  of  Care. — Though  courts  may  differ  in  their  views  as 
to  the  degree  of  care  to  be  exercised  by  the  proprietor  of  an  elevator, 
they  are  all  in  accord  on  the  proposition  that  he  is  not  an  insurer  of 
the  safety  of  passengers  and  persons  who  may  come  in  proximity  to 
the  elevator  or  its  mechanism.**  In  those  jurisdictions  where  the 
courts  consider  the  owner  of  an  elevator  as  a  common  carrier,  it 
naturally  follows  that  he  is  charged  with  the  same  degree  of  tsare 
as  is  imposed  on  a  common  carrier  of  passengers,  that  is,  the  highest 
degree  of  care,  vigilance  and  precaution.**  Substantial  reasons  exist 
for  this  rule.  The  owner  undertakes  to  carry  passen^rs  safely,  and 
they  accept  this  service  in  ignorance  of  the  machinery  and  the  appli- 
ances, as  well  as  of  their  defects.*'  Furthermore,  the  danger  from 
negligence  in  the  vertical  propulsion  of  passengers  is  as  great  as  if  not 
greater  than  it  is  in  the  case  of  horizontal  transportation.  But  in 
some  jurisdictions  where  it  is  held  that  elevator  proprietors  are  not 
common  carriers,  it  is  further  held  that  they  do  not  assume  the  lia- 
bility of  carriers,  and  that  reasonable  care  is  the  measure  of  the 
owner's  duty  to  persons  riding  on  the  elevator.**    Reasonable  care  is, 

(N.S.)  156,  reaching  a  contrary  con-  posit  Co.  v.  SoUitt,  172  HI.  222,  50 

elusion  by  reason  of  a  statute  affect-  N.  C  178,  64  A.  S.  B.  35;  Springer 

ing  the  question.  v.  Ford,  189  III.  430,  59  N.  E.  953. 

Note:  41  L.R.A.(N.8.)   156,  159.  82  A.  S.  R.  464  and  note,  52  L.R.A. 

12.  Putnam  v.  Pacific  Monthly  Co.,  930;  Goodsell  v.  Taylor,  41  Minn.  207, 
68  Ore.  36,  130  Pac.  986,  136  Pac.  42  N.  W.  873,  16  A.  S.  B.  700  and 
835,  Ann.  Cas.  1915C  266  and  note,  45  note,  4  LJl.A.  673;  Orcutt  v.  Century 
L.R.A.(N.S.)  338.  Bldg.  Co.,  201  Mo.  42i,  99  S.  W.  1062, 

13.  Springer  v.  Ford,  189  HI.  430,  8  LJl.A. (N.S.)  929;  Quimby  v.  Bee 
59  N.  E.  953,  82  A.  S.  R.  464,  52  Bldg.  Co.,  87  Neb.  193,  127  N.  W. 
L.R.A.  930;  Edwards  v.  Manufactur-  118,  138  A.  S.  R.  477;  Pox  ▼.  Phila- 
ere'  Bldg.  Co.,  27  R.  I.  248,  61  Atl.  delphia,  208  Pa.  St.  127,  57  Atl.  356. 
646,  114  A.  S.  B.  37,  8  Ann.  Cas.  65  L.R.A.  214;  Southern  Building  & 
974,  2  L.R.A.(N.S.)    744.  Loan  Assoc,  v.  Lawson,  97  Tenn.  367, 

14.  Mitchell  V.  Marker,  62  Fed.  139,  37  S.  W.  86,  56  A.  S.  R.  804  and  note. 
22  U.  S.  App.  325,  10  C.  C.  A.  306,  Notes:  32  A.  S.  R.  411;  56  A.  S. 
25  L.R.A.  33;  SheUaberger  v.  Fisher,  R.  806;  77  A.  S.  R.  28;  2  L.R.A. 
143  Fed.  937,  75  C.  C.  A.  9,  5  L.R.A.  (N.S.)  744. 

(N.S.)  250;  Sweeden  V.  Atkinson  Imp.  See  also  Carriers,  vol.  4,  p.  114* 
Co.,  93  Ark.  397,  125  8.  W.  439,  27   et  seq. 

L.R.A.(N.S.)  124;  Treadwell  v.  Whit-  16.  Fox  v.  Philadelphia,  208  Pa.  St. 
tier,  80  Cal.  574,  22  Pac.  266,  13  A.  127,  57  Atl.  356,  65  L.R.A.  214. 
S.  R.  175,  5  L.R.A.  498;  Wilmarth  16.  Griffen  v.  Manice,  166  N.  Y. 
V.  Pacific  Mutual  Life  Ins.  Co.  of  Cal-  188,  59  N.  E.  925,  82  A.  S.  B.  630, 
ifornia,  168  Cal.  536,  143  Pac.  780,  52  L.R.A.  922;  Edwards  v.  Manufao- 
Ann.  Cas.  1915B  1120;  Hartford  De-  turers'  Bldg.  Co.,  27  B.  L  248,  61  AtL 
R.  C.  L.  Vol.  IX.— 79.  1249 
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however,  a  term  of  elastic  meaning.  Even  where  the  court  adopts  the 
view  that  reasonable  care  is  the  criterion  of  the  owner's  liability,  it  is 
understood  that  such  care  imports  such  degree  of  diligence  and  cau- 
tion as  is  commensurate  with  the  danger  from  the  appliance 
involved,  which  is  sometimes  characterized  as  the  highest  degree  of 
care  practicable.*' 

16.  Persons  Liable. — ^Where  the  owner  of  a  building  leases  differ- 
ent floors  or  rooms  to  different  tenants,  but  retains  the  control  and 
management  of  an  elevator  in  the  building,  he  is  responsible  for 
injuries  to  tenants,  their  employees,  and  such  other  persons  as  may 
lawfully  use  the  elevator.**  But  if  the  tenant  has  the  sole  control 
and  management  of  an  elevator  in  a  leased  building,  he,  not  the  land- 
lord,' must  give  warning  and  look  out  for  the  safety  of  the  persons 
whom  he  invites  to  use  the  elevator.**  A  landlord  out  of  possession 
and  control  may  be  liable  to  a  stranger  for  the  defective  condition 
of  the  premises,  when  they  are  a  nuisance  when  leased,  or  in  thf 
nature  of  things  must  become  so  by  their  use,  or  when  the  premises 
are  let  to  be  used  for  purposes  for  which  they  are  not  fit  or  safe,  and 
this  was  known,  or  should  have  been  known,  to  the  landlord  at  the 
time  of  the  making  of  the  lease.**  It  follows  that  one  who  lets  a 
hotel  with  an  insufficiently  lighted  passenger  elevator  which  creeps 
when  not  in  use,  because  of  defective  machinery,  is  liable  for  injury 
to  a  guest  who,  in  attempting  to  use  the  elevator,  fell  into  the  well 
because  the  car  had  moved  from  the  place  where  it  was  left;  *  and  the 
lessor  of  premises  containing  an  elevator  which  is  dangerous  owing 
to  a  secret  mechanical  defect,  known  to  the  lessor,  but  not  known  to 
the  lessee  and  not  discoverable  by  him  in  the  exercise  of  ordinary 
care,  is  liable  to  the  employees  of  the  lessor  for  injuries  received  on 
account  of  such  secret  defect.'  Irrespective  of  the  liability  of  the 
landlord,  a  tenant  who  has  the  control  of  an  elevator  on  the  leased 
premises  may  be  liable  for  injuries  arising  from  its  negligent  man- 
agement'   The  proprietor  of  a  hotel  maintaining  an  elevator  for 

646, 114  A.  S.  R.  37,  8  Ann.  Cas.  974,  Note:  78  A.  S.  R.  862. 

2  L.R.A.(N.S.)    744   and  note.  19.  Henson  t.  Beckwith,  20  R.  I. 

17.  Oriffen  v.  Manice,  166  N.  T.  165,  37  Atl.  702,  78  A.  S.  R.  847, 
188,  59  N.  E.  925,  82  A.  S.  R.  630,  38  L.R.A.  716;  Peake  v.  BueW,  90  Wis! 
52  L.R.A.  922;  Kelly  v.  Lewis  Inv.  508,  63  N.  W.  1053,  48  A.  S.  R.  946. 
Co.,  66  Ore.  1,  133  Pac.  826,  Ann.  See  also  generally  Landlord  and  Tkn- 
Cas.  1915B  568.  ant. 

18.  B.  Shoninger  Co.  v.  Mann,  219  20.  See  Landlord  and  Tbnant. 
111.  242,  76  N.  E.  354,  3  L.R.A.(N.S.)  1.  Colorado  Mortg.,  etc.,  Co.  v.  Gia- 
1097;  People's  Bank  of  Baltimore  v.  comini,  55  Colo.  540,  136  Pac.  1039, 
Morgolofski,  75  Md.  432,  23  Atl.  1027,  L.R.A.  1915B  364  and  note. 

32  A.  8.  R.  403;  Olson  v.  Schulta,  67  2.  Anderson  v.  Hayes,  101  Wia.  538, 
Minn.  494,  70  N.  W.  779,  64  A.  S.  R.  77  N.  W.  891,  70  A.  S.  R.  930  and 
437.  .36  L.R.A.  790:   Kelly  v.  Lewis   note. 

Inv.  Co.,  66  Ore.  1, 133  Pac.  826,  Ann.  3.  Oberfelder  v.  Doran,  26  Neb.  118, 
Cm,  19i5B  568  and  note.  41  N.  W.  1094,  18  A.  S.  R.  771. 
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tbe  convenience  of  his  guests  is  bound  to  exercise  due  care  to  keep 
the  elevator  mechanism  in  such  condition  that  no  injury  will  result 
to  the  persons  lawfully  using  the  elevator.*  A  municipality  operating 
an  elevator  in  one  of  its  public  buildings  may  be  liable  for  injuries 
in  its  maintenance  or  operation.'  The  distinction  between  the  gov- 
ernmental functions  of  a  city  and  those  which  it  exercises  in  the  pur- 
suit of  its  private  municipal  or  business  enterprises  is  not  always 
clear.  Speaking  in  general  terms,  a  city  is  liable  for  the  negligence 
of  its  agents  only  when  exercising  functions  of  the  class  last  men- 
tioned.* On  this  principle,  the  maintenance  of  an  elevator  in  a 
building  devot«d  to  police  or  fire  purposes  has  been  considered  a  gov- 
ernmental function  and  liability  for  negligence  in  its  operation 
denied.'  A  corporation  acting  as  the  agent  of  the  owner  of  a 
building  and  operating  the  elevator  therein  for  such  owner,  may 
be  held  liable  for  injuries  arising  from  its  negligent  operation 
of  the  mechanism.*  The  statutory  duty  imposed  on  municipali- 
ties to  keep  their  streets  and  sidewalks  reasonably  safe  for  the 
use  of  the  general ,  public  does  not  make  them  liable  for  injuries 
negligently  inflicted  by  persons  lawfully  using  such  public  ways, 
and  the  rule  is  applicable  to  properly  constructed  elevators  placed  in 
sidewalks  by  abutting  merchants.  An  elevator  for  lowering  goods 
from  the  sidewalk  to  a  basement  and  lifting  them  from  the  basement 
to  the  sidewalk,  so  constructed  as  to  leave  no  defect  in  the  walk  when 
lowered  and  not  in  operation,  not  dangerous  to  persons  using  the 
sidewalk  as  travelers  when  in  operation,  and  not  left  in  such  condi- 
tion as  to  be  dangerous  to  them  when  not  in  use,  is  not  a  public 
nuisance,  an  obstruction  of  the  sidewalk,  nor  a  defect  therein.  And 
a  city  is  not  liable  for  the  death,  by  the  operation  of  such  an  elevator, 
of  a  person  who,  while  traveling  on  the  sidewalk  and  seeing  it  in  use 
and  raised,  projected  a  portion  of  his  body  under  the  upper  part  of 
it,  and  was  killed  by  its  descent.*  The  liability  of  a  building  con- 
tractor to  the  servant  of  a  subcontractor  injured  by  the  negligent 
operation  of  an  elevator  is  dependent  on  whether  he  or  the  subcon- 
tractor has  control  over  the  operator.  In  case  he  has  control  there  can 
be  no  doubt  of  his  liability.** 

17.  Tenants. — ^The  general  rule  as  to  the  responsibility  of  the 
owner  of  a  building  parts  of  which  are  leased  to  various  tenants,  in 

4.  McCracken  v.  Mevers,  75  N.  J.  L.  17  L.R.A.(N.S.)   741  and  note. 

935,  68  Atl.  805, 16  L.B.A.(N.S.)  290.  8.  Orentt  v.  Century  Bldg.  Co.,  201 

As  to  the  liability  of  an  innkeeper  for  Mo.  424,  99   S.   W.   1062,  8   L.R.A. 

the  personal  safety  of  his  guests,  see  (N.S.)  929. 

Innkeepers.  9.  Post  v.  Clarksburg,  (W.  Va.)  81 

6.  Fox  V.  Philadelphia,  208  Pa.  St.  S.  E.  562,  52  L.B.A.(N.S.)  773. 

127,  57  Atl.  356,  65  L.R.A.  214.  10.  George  A.  Fuller  Co.  v.  McCIos- 

6.  See  Municipal  Corporations.  key,  228  U.  S.  194,  33  S.  Ct.  471,  57 

7.  Wilcox  y.  Rochester,  190  N.  T.  U.  S.  (L.  ed.)  795. 
137,  82  N.  £.  ma,  13  Ann.  Cas.  769, 
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vespect  of  the  operation  of  an  elevator  therein  for  the  use  of  Buch 
tenants,  their  employees,  etc.,  has  already  been  stated.**  If  the  owner 
fails  to  exercise  the  required  degree  of  care,  he  may  be  liable  for 
such  injury  as  a  tenant  sustains  thereby.**  The  landlord's  duty 
extends  to  members  of  the  tenant's  family,  guests,  employees,  and 
other  persons  passing  to  the  apartments  of  the  tenant  by  actual  or 
implied  invitation.*'  The  neglect  of  the  owner  to  guard  the  elevator 
well  in  the  absence  of  the  carriage,  and  his  failure  to  light  the 
approach  to  the  opening,  may  justify  the  jury  in  finding  the  owner 
guilty  of  negligence.**  Where  an  employee  of  a  tenant  is  injured  by 
reason  of  negligence  in  the  maintenance  of  the  elevator,  though  the 
owner  may  be  liable,*'  the  tenant  may  also  be  liable  on  the  theory 
that  he  has  failed  in  his  duty  to  furnish  his  employee  a  safe  working 
place.  If  the  employee  recovers  a  judgment  against  the  tenant  for 
his  injuries,  the  tenant  may  recover  such  sum  from  the  landlord 
where  the  latter  has  retained  full  management  and  control  of  the 
elevator  and  has  agreed  to  keep  it  in  repair.**  But  if  the  tenant  has 
the  sole  control  of  the  elevator  and  he  invites  another  to  use  it,  the 
tenant,  not  the  landlord,  must  give  warning  and  look  out  for  the 
safety  of  the  person  invited.*' 

18.  Employees  of  Tenants. — The  duty  of  the  owner  of  a  building 
equipped  with  an  elevator  to  exercise  the  highest  degree  of  care  to 
operate  his  elevator  so  as  to  avoid  injuries  to  tenants,  is  extended  to 
cover  injuries  to  the  employees  of  the  tenants,*'  and  he  cannot  relieve 
him.self  of  his  responsibility  by  letting  the  operation  of  the  elevator 
to  an  independent  contractor.**  The  liability  of  the  owner  to  the 
employees  of  the  tenant  seems  to  be  as  great  as  the  liability  to  the 
tenant,  and  in  some  respect  it  is  greater.  For  example,  a  condition 
in  the  tenant's  lease  that  the  owner  shall  not  be  liable  for  damages 
caused  by  a  failure  to  keep  the  elevator  in  repair,  is  not  binding  on 
an  employee  of  the  tenant.  The  principle  involved  is  that  a  carrier 
of  passengers  cannot  limit  his  liability  except  by  express  contract  with 
the  passenger.**    A  tenant's  employee  riding  on  an  elevator,  in  the 

11.  See  Bupra,  par.  16.  17.  See  supra,  par.  16. 

12.  Tousey  v.  Roberta,  114  N.  T.  18.  People's  Bank  of  Baltimore  ▼. 
312,  21  N.  E.  399,  11  A.  S.  R.  655.  Morgolofski,  75  Md.  432,  23  Ati.  1027, 

13.  Southern  Building,  etc.,  Assoc.  32  A    S    R    403 

V  Lawson  97  Tenn.  367  37  S.  W.  86,       jjote : '  Ana.  Cas.  1912D  532. 

56  A.  8.  R.  804.    See  also,  infra,  par.       jg    g^j^,^  ,   ^g^j,^  ^gg  j^   ^  ^^ 

14.  Tousey  v.  Roberts,  114  N.  T.  »! /.  E.  263,  32  L.R.A.(N.S.)  945 
312,  21  N.  E.  399,  11  A.  S.  R.  655.  "'f,°°'*-.  „  ,  ,„„  „,  ,„„ 
See  also  supra,  pai^.  5.                                  20.  Springer  v.  Ford,  189  HI.  430, 

16.  See  infri,  par.  18.  59  N.  E.  953,  82  A.  S.  R.  464,  52 

16.  Olson  V.  Schultz,  67  Minn.  494,  L-R.A.  930;  B.  Shoninger  Co.  v.  Mann, 

70  N.  W.  779,  64  A.  S.  R.  437,  36   219  111.  242,  76  N.  E.  364,  3  LJELA- 

L.R.A.  790.  (N.S.)  1097;  OiiffaD  w.  Manioe,  166 
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pursuit  of  his  private  business  or  for  pleasure,  is  not  generally  entitled 
to  recover  for  injuries  sustained,  and  whether  he  was  lawfully  on  an 
elevator  at  the  time  of  injury,  in  the  performance  of  a  duty  incident 
to  his  employment,  is  a  question  of  fact  for  the  jury.* 

19.  Passengers. — ^Asis  stated  above,  in  many  jurisdictions  the  car- 
rier of  a  person  by  elevator  is  required  to  exercise  the  highest  degree 
of  care  and  diligence  to  prevent  injury  to  such  person,  which  rule,  to 
a  certain  extent,  is  based  on  the  analogy  between  the  carriage  of 
persons  by  a  railroad  and  the  carriage  by  an  elevator.*  Following  thi.<: 
analogy,  the  proprietor  of  a  freight  elevator  must  exercise  practically 
the  same  degree  of  care  in  the  conveyance  of  passengers  on  such  an 
elevator  as  is  required  of  a  railroad  company  in  the  transportation  of 
passengers  on  a  freight  car.*  This  degree  of  care  is  practically  the 
same  as  though  the  passenger  is  riding -in  a  passenger  conveyance. 
But  the  owner  of  a  freight  elevator  who  invites  a  person  to  ride  on  it 
does  not  thereby  make  the  elevator  a  passenger  elevator  and  become 
liable  for  the  degree  of  care  required  of  a  carrier  of  passengers,  nor 
guarantee  that  the  elevator  is  equipped  with  the  most  approved  appli- 
ances in  use  on  those  carrying  passengers,  where  the  person  invited 
to  ride  knows  that  the  elevator  is  intended  for  freight  and  not  for 
passengers;  and  if  the  owner  has  provided  such  appliances  as  are 
in  common  use  on  freight  elevators,  and  has  exercised  reasonable 
care  in  inspecting,  repairing,  and  managing  them,  he  has  done  all 
that  the  law  requires.*  A  passenger  on  a  freight  elevator  assumes  the 
usual  hazards  due  to  that  mode  of  conveyance,  though  he  does  not 
assume  those  arising  from  the  negligence  of  the  owner,'  and  if  an 
elevator  is  constructed  and  used  solely  for  the  transportation  of 
freight,  in  the  absence  of  invitation  or  consent  to  the  riding  of  a 
passenger  thereon,  the  owner  is  not  liable  for  injuries  so  received  by 
a  passenger.*  The  fact  that  an  elevator  is  intended  and  used  for 
freight  transportation  is,  of  itself,  a  warning  that  it  is  not  intended  for 
the  use  of  passengers.'  Reference  should  be  made  to  other  para- 
graphs of  this  article  as  to  the  liability  for  injury  to  different  classes 
of  passengers  such  as  tenants,'  employees  of  tenants,*  and  persons 
invited  in  general.** 

N.  T.  188,  59  N.  E.  925,  82  A.  S.  R.  4.  Note:  2  L.R.A.(N.S.)   760. 

630,  52  Ii.R.A.  922.  6.  Orcutt  v.  Century  Bldg.  Co.,  201 

1.  Springer  v.  Ford,  189  111.  430,  Mo.   424,  99   S.   W.   1062,  8  L.R.A. 
59  N.  E.  953,  82  A.  S.  R.  464,  52  (N.S.)  929. 

L.R.A.  930.  Note:  56  A.  S.  R.  809. 

2.  See  supra,  par.  15.  6.  Note:  2  L.R.A.{N.S.)  762. 

8.  Springer  v.  Ford,  189  111.  430,  7.  Henson  v.  Berkwith,  20  R.  I.  165, 

59  N.  E.  953,  82  A.  S.  R.  464,  52  37  Atl.  702,  78  A.  S.  R.  847,  38  L.R.A. 

L.R.A.  930;  Orcutt  v.  Century  Bldg.  716. 

Co.,  201  Mo.  424,  99  S.  W.  1062,  8  8.  See   supra,   par.    17. 

L.R.A.(N.S.)  929.  9.  See  supra,   par.   18. 

Note:  2  L.R.A.(N.S.)  760.  10.  See  supra,  par.  22. 
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20.  Trespassers. — ^It  is  an  elementary  principle  of  the  law  of  negk 
gence  that  a  landowner  is  not  liable  for  injuries  to  a  trespasser  on  his 
premises  where  the  injury  is  not  wilfully  or  wantonly  inflicted,** 
and  therefore  the  owner  or  maintaiuer  of  an  elevator  is  not  liable  to 
a  trespasser  who  receives  an  injury  therefrom,  when  the  injury  is 
not  occasioned  by  a  wilful  or  wanton  act.**  Likewise,  in  the  absence 
of  exceptional  circumstances,  there  is  no  liability  for  injury  sustained 
by  a  trespasser  who  falls  down  an  elevator  shaft."  A  person  such  as 
a  newsboy,**  or  a  boy  who  has  been  prohibited  from  riding  in  the 
elevator  on  account  of  his  misconduct,*'  but  who  attempts  to  do  so 
with  knowledge  of  the  prohibition,  is  a  trespasser  and  cannot  gener- 
ally recover  for  injuries  received  while  so  riding.  A  person  who  uses 
an  elevator  contrary  to  orders  or  contrary  to  a  specific  prohibition 
cannot,  as  a  general  proposition,  recover  for  injuries  which  he  receives 
while  so  engaged.**  A  person  may  have  an  implied  license  to  use 
certain  parts  of  a  building  and  yet  be  a  trespasser  when  riding  on  an 
elevator.  This  situation  arises  where  a  person  is  impliedly  permitted 
to  be  in  a  certain  part  of  the  building  but  is  expressly  forbidden  to 
use  the  elevator.*'  A  boy  who,  with  the  knowledge  or  implied  con- 
sent of  the  elevator  operator,  rides  on  top  of  the  car,  is  not  a  trespasser, 
lie  is  at  least  a  licensee.*'  A  trespasser  of  immature  age  will  fail  to 
recover  for  his  injury  the  .same  as  a  person  of  maturity,  unless  the 
instrumentality  causing  the  injury  is  classified  by  the  court  as  an 
"attractive  nuisance."  **  The  doctrine  of  the  turntable  cases  applies 
with  peculiar  force  to  an  elevator  which  is  left  unattended  and  unpro- 
tected from  the  trespasses  of  children.*"  But  the  doctrine  is  based  on 
the  negligence  of  the  owner  of  the  instrumentality  in  leaving  it  in 
such  a  condition  that  it  may  be  attractive  and  accessible  to  children, 
and  is  inapplicable  to  an  injury  received  by  a  child  who  attempts  to 
enter  an  elevator  on  the  invitation  of  the  operator  and  as  his  guest, 
and  who  is  injured  by  the  operator's  negligence.* 

11.  See  Nbgugekck.  and  note,  14  L.R.A.(N.S.)    350  and 

12.  Casey  v.  Adams,  234  HI.  350,   note. 

84  N.  E.  933,  123  A.  S.  R.  105,  17  16.  Note:  13  Ann.  Cas.  1099. 

L.R.A.{N.S.)  776;  Fanrot  v.  Oklahoma  17.  Springer  v.  Byram,  137  Ind.  15, 

Wholesale  Grocery  Co.,  21  Okla.  104,  36  N.  E.  361,  45  A.  S.  R.  159,  23 

95  Pac.  463, 17  L.R.A.(N.S.)  136.  L.R.A.  244. 

Notes:  15  L.R.A. (N.S.)  402;  Ann.  18.  Davis  ▼.  Ohio  Valley  Banking 

Cas.  1912D  533.  &  Trust  Co.,  127  Ky.  800,  106  S.  W. 

13.  Bedell  v.  Berkey,  76  Mich.  435,  843,  15  L.R.A.(N.S.)  402. 

43  N.  W.  308,  15  A.  S.  R.  370.  19.  Faurot  v.  Oklahoma  Wholesale 

14.  Springer  y.  Byram,  137  Ind.  15,   Grocery  Co.,  21   Okla.  104,  95  Pac. 
36  N.  E.  361,  45  A.  S.  R.  159,  23  463,  17  Ji.R.A.(N.S.)  136. 

L.R.A.  244.  20.  Siddall  v.  Jansen,  168  IlL  43, 

15.  Ferguson   v.    Truax,   132   Wis.   48  N.  E.  191,  39  L.RA.  112.    And  see 
478.  110  N.  W.  395,  111  N.  W.  657,    Negligence. 

112   N.   W.   513,  13  Ann.   Cas.  1092       1.  Sweeden   v.  Atkinson   Imp.   Co., 
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21.  Licensees. — The  difference  between  the  legal  position  of  licen^ 
sees  and  that  of  trespassers  is  slight.  The  owner  or  occupant  of  prem- 
ises is  not  under  any  legal  duty  to  keep  them  free  or  safe  from  the 
dangers  of  obstructions,  pitfalls,  excavations,  trapdoors,  or  openings 
in  floors  for  persons  who  go  on,  into,  or  through  the  premises,  not 
by  his  invitation,  express  or  implied,  but  for  their  own  pleasure  or 
convenience  though  by  his  acquiescence  or  permission,  and  who, 
therefore,  are  mere  licensees.  Such  a  visitor  enjoys  the  license  sub- 
ject to  the  attendant  risks.*  The  duty  of  the  owner  is  to  refrain  from 
wilful  or  wanton  injury  to  such  a  person.  Applying  the  general  rule 
to  elevators,  it  may  be  said  that  the  owner  of  such  an  instrumentality 
is  under  no  obligation  to  mere  licensees  coming  near  or  riding 
thereon,  except  to  refrain  from  wilful  or  wanton  injury,*  While,  as 
a  general  proposition,  a  person  entering  a  store  does  so  by  invitation,* 
one  who  visits  a  portion  of  a  store  not  frequented  by  visitors,  entirely 
on  his  own  business,  without  the  owner's  invitation  or  knowledge,  is 
a  mere  licensee,  and  will  not  be  permitted  to  recover  for  an  injury 
received  in  falling  down  an  open  elevator  shaft  on  that  part  of  the 
premises.'  A  person  having  business  with  the  tenant  of  an  office 
building  is  not  in  the  position  of  a  mere  licensee,*  but  it  is  otherwise 
as  to  one  who  goes  into  such  a  building  seeking  information  about  a 
person  not  a  tenant  nor  employed  therein.'  A  peace  officer  entering 
premises  in  the  pursuit  of  his  occupation  is  not  more  than  a  licensee, 
and  he  cannot  recover  for  injuries  sustained  in  the  premises  where 
they  are  not  wilfully  or  wantonly  inflicted.*  Likewise,  an  owner  of 
premises  is  under  no  affirmative  duty  of  keeping  an  elevator  and  its 
shaft  in  condition  such  that  injury  will  not  result  to  a  fireman  entering 
to  extinguish  a  fire.*  The  relation  between  a  fireman  or  peace  officer 
and  the  owner  of  premises  may  be  modified  by  statute  so  that  the 

f 

93  Ark.  397, 125  S.  W.  439,  27  L.R.A.  R.  320;  15  L.R.A.(N.S.).  402;  9  Ann. 
(N.S.)  124.  Cas.  430;  Ann.  Cas.  1912D  532. 

2.  Fans  v.  Hoberg,  134  Ind.  269,       4.  See  infra,  par.  22. 

33  N.  E.  1028,  39  A.  S.  R.  261.  See  5.  Faris  v.  Hoberg,  134  Ind.  269, 
genorally,  Neglioenct:.  33  N.  E.  1028,  39  A.  S.  R.  261. 

3.  Gibson  v.  Leonard.  143  111.  182,       Note:  21  L.R.A. (N.S.)  458. 

32  N.   E.  182,  36  A.  S.  R.  376,  17       e.  See  infra,  par.  22. 

h-^Ji^:  ^11  l/?."*'S'f'',  !•  r^"^T^T  1?^       7.  Stanwood  v.  Clancey,  106  Me.  72, 

111  276  83N.E  202,I4L^.A.  N^)  75  ^^^   293,  26  L.R.A.(N.S.)  1213. 
1118;  Fans  v.  Hoberg,  1.34  Ind.  269,       „    p.  '     Adams   234  III   350   84 

33  N.  E.  1028,  39  A.  S.  R.  261;  Parker  n  E  9^  123  A  S  R  105  17  LR  A 
V.  Portland  Pub.  Co.,  69  Me.  173,  31  fc.  qv**  ,4^ '^^  ^-  ^-  ""  ^"^'  ^^  ^•"•^• 
Am.  Rep.  262;  Stan  wood  v.  Clancey,  ^^J^J,'^-  ,  j  -ijo  t.i  iqo 
106  Me.  72,  75  Atl.  293,  26  L.R.A.  J'^^'f^'i^  ^Tk  v  4  17 
(N.S.)  1213;  Beehler  v.  Daniels,  18  ^2  N.  E.  182,  36  A.  S.  R.  3t6,  17 
R.  I.  563,  29  Atl.  6,  49  A.  S.  R.  790,  L.R.A.  588:  Beehler  v.  Daniels,  18 
27  L.R.A.  512;  Peake  v.  Buell,  90  Wis.  R.  I-  563,  29  Atl.  6,  49  A.  S.  R.  790, 
508.  63  N.  W.  1053,  48  A.  S.  R.  946.  27  L.R.A.  512. 

Notes:  56  A.  S.  R.  810;  73  A.  S.       Notes:  66  A.  S.  R.  810;  30  L.R.A. 
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owner  is  required  to  exercise  reasonable  care  for  the  safety  of  such 
persons  when  they  ent«r  the  premises  in  the  exercise  of  their  duties." 
A  statute  designed  for  the  protection  of  the  owner's  employees  will 
not  generally  be  construed  so  as  to  afford  protection  to  firemen.** 
Where  an  elevator  operator  knows  that  a  boy  is  riding  on  the  top  of 
the  elevator,  whether  such  boy  be  a  trespasser  or  licensee,  the  operator 
must  exercise  ordinary  care  not  to  injure  him.*' 

22.  Persons  on  Premises  by  Invitation. — There  is  a  clear  distinc- 
tion between  a  license  and  an  invitation  to  enter  premises,  and 
an  equally  clear  distinction  as  to  the  duty  of  an  owner  in  the  two 
cases.  An  owner  owes  to  a  licensee  no  duty  as  to  the  condition  of 
premises,  unless  imposed  by  statute,  save  that  he  should  not  know- 
ingly let  him  run  upon  a  hidden  peril,  or  wilfully  cause  him  harm ; 
while  to  one  invited  he  is  under  obligation  for  reasonable  security  for 
the  purposes  of  the  invitation,**  and  this  distinction  has  been  applied 
to  the  case  of  persons  who  are  injured  while  using  an  elevator  or  by 
falling  into  an  unguarded  or  insufficiently  guarded  elevator  shaft.** 
The  owner  of  an  elevator  must  exercise  a  high  degree  of  care  to 
avoid  injury  to  passengers.*'  Likewise  it  is  his  duty  to  use  at  least 
ordinary  care  for  the  protection  of  such  persons  as  may  lawfully  use 
the  elevator  to  do  business  with  a  tenant.**  But  a  person  who  goes 
into  an  office  building  seeking  information  about  one  not  a  tenant  or 
employed  in  the  building,  is  not  there  by  invitation.*'  A  con- 
tractor doing  work  in  a  building  and  his  employees  are  not  mere 
licensees  but  are  entitled  to  protection  from  negligence  in  the 
operation  of  an  elevator  in  the  building.**  If  the  owner  of  a  building 
lets  different  parts  of  it  to  tenants,  but  there  is  an  open  hallway  in 
which  is  an  elevator  and  also  letter  boxes  for  the  accommodation  of 
the  tenants,  and  the  hallway  does  not  appear  to  have  been  leased  but 
is  always  open,  a  letter  carrier  who  enters  the  hallway  to  put  a  letter 
for  one  of  the  tenants  in  a  letter  box  kept  there  for  that  purpose  may 

(N.S.)  60;  9  Ann.  Cas.  1123;  21  Ann.  1045;  BeeUer  v.  Daniels,  18  R.  I.  563, 

Cas.  501.  29  Atl.  6,  49  A.  S.  R.  790,  27  L.R.A. 

As  to  the  status  in  general  of  Are-  512;  Peake  v.  Buell,  90  Wis.  508,  63 

men  as  licensees,  see  Nbgligkncb.  N.  W.  1053,  48  A.  S.  B.  946. 

10.  Parker  v.   Barnard,  135   Mass.       Note:  Ann.  Cas.  1912D  531. 
116,  46  Am.  Rep.  450.  15.  See  supra,  par.  17-19. 

11.  Gibson  v.  Leonard,  143  lU.  182,       16.  Note:  26  L.R.A.(N.S.)   1213. 
32  N.  E.  182,  36  A.  S.  R.  376,  17       17.  Stanwood  v.  Clancey,  106  Me. 
L.R.A.  588.  72,  75  Atl.  293,  26  L.R.A. (N.S.)  1213. 

12.  Davis  V.  Ohio  Valley  Banking  &  18.  Perry  v.  Payne,  217  Pa.  St.  252, 
Trust  Co.,  127  Ky.  800, 106  S.  W.  843,  66  Atl.  553,  10  Ann.  Cas.  589,  11 
15  L.R.A.(N.S.)  402  and  note.  L.R.A.(N.S.)  1173;  Beatty  v.  Metro- 

13.  See  Negligekce.  politan  Bldg.  Co.,  63  Wash.  207,  115 

14.  Parker  v.  Portland  Pub.  Co.,  Pac.  90,  Ann.  Cas.  1912D  528  and 
69  Me.  173,  31  Am.  Rep.  262;  Glaser  note. 

V.  Rothschild,  221  Mo.  180,  120  S.  W.       Note:  Ann.  Cas.  1912D  531. 
1,  17  Ann.  Cas.  576,  22  L.R.A. (N.S.) 
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be  deemed  to  have  entered  the  premises  by  the  invitation  or  authority 
of  the  owner,  and  hence  may  recover  of  him  if  there  injured  through 
his  negligence.**  An  invitation  to  enter  a  building  for  the  purpose 
of  taking  goods  away  is  broad  enough  to  include  the  use  of  an  open 
passageway  in  the  building  into  which  one  so  invited  will  necessarily 
have  to  go  to  get  the  goods.*"  Likewise  a  person  invited  to  another's 
premises  does  not,  while  waiting  the  convenience  of  the  latter,  lose 
the  rights  of  the  relation  by  attempting  to  visit  the  water-closet.*  But 
an  express  or  implied  invitation  to  use  an  elevator  on  the  premises 
does  not  authorize  the  person  invited  to  thrust  his  head  or  hands 
through  a  window  into  the  shaft.'  A  customer  in  a  store,  though 
invited  to  certain  parts  of  the  building,  may  be  a  trespasser  or  mere 
licensee  as  to  portions  where  castomers  are  not  expected  to  go ;  *  and  a 
stranger  who  comes  into  a  building  on  business  has  no  right  to  deter- 
mine for  himself  his  means  of  ingress  or  egress,  and  if  he  does  so  and 
is  injured  by  falling  into  an  open  elevator  shaft,  he  cannot  recover.'* 
23.  Contributory  Negligence. — Under  the  legal  system  of  most 
English  speaking  jurisdictions,  the  contributory  negligence  of  an 
injured  person  is  a  bar  to  any  recovery  for  injuries.*  Every  person, 
whether  a  trespasser,  licensee  or  one  present  by  invijtation,  when  using 
an  elevator  as  a  means  of  travel  or  when  in  proximity  to  an  elevator  or 
its  shaft,  is  bound  to  exercise  reasonable  care  for  his  safety,'  though 
while  riding  in  an  elevator  he  may  properly  assume  that  the  operator 
is  performing  his  duty.*  An  elevator  is  not  supposed  to  be  a  place  of 
great  danger,  such  as  a  railroad  track,  which  is  to  be  approached  with 
great  caution,  but  a  passenger  may  assume,  when  an  elevator  door  is 
thrown  open  by  an  attendant,  that  it  is  a  place  which  may  be  safely 
entered  without  stopping  to  look,  listen  or  make  a  special  examina- 
tion.' Thus  when  an  elevator  door  is  thrown  open  by  the  operator, 
an  intending  passenger  who  steps  through  the  door  and  falls  down 
the  shaft  is  not  necessarily  guilty  of  contributory  negligence.*    Where 

19.  Gordon  v.  Cnmings,  152  Mass.  5.  Parker  v.  Portland  Pub.  Co.,  69 
513,  25  N.  E.  978,  23  A.  S.  R.  846,  Me.  173,  31  Am.  Rep.  262;  Patterson 
9  L.R.A.  640.  V.  Hemenway,  148  Mass.  94,  19  N.  E. 

20.  Pauckner  v.  Wakem,  231  111.  276,  15, 12  A.  S.  R.  523. 

83  N.  E.  202,  14  L.R.A.(N.S.)   1118       6.  People's   Bank   of   Baltimore   ▼. 
and  note.  Morgolofski,  75  Md.  432,  23  Atl.  1027, 

1.  Glaser  v.  Rothschild,  221  Mo.  180,  32  A.  S.  R.  403. 

120  S.  W.  1,  17  Ann.  Cas.  576,  22  Note:  56  A.  S.  R.  807. 

L.R.A.(N.S.)  1045.  7.  People's   Bank   of  Baltimore   v. 

2.  Peake  v.  Buell,  90  Wis.  508,  63  Morgolofski,  75  Md.  432,  23  Atl.  1027, 
N.  W.  1053,  48  A.  S.  R.  946.  32  A.  S.  R.  403;  Toueey  ▼.  Roberts, 

S.  Note:  21  L.R.A.(N.S.)  458.  114  N.  Y.  312,  21  N.  B.  399,  11  A. 

3a.  Bedell  v.  Berkey,  76  Mich.  435,   S.  R.  655. 
43  N.  W.  308,  15  A.  S.  R.  370  and       Notes:  56  A.  S.  R.  807;  2  L.R.A. 
note.  (N.S.)   757. 

4.  See  NEaiiiaKNOB.  8.  Wilcox  y.  Rochester,  190  N.  T. 
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the  door  into  the  shaft  ia  open  when  the  intending  passenger 
approaches,  his  contributory  negligence  in  failing  to  see  that  the  cage 
is  not  at  the  floor  when  he  steps  through  the  door  is  a  question  which 
has  produced  contrary  results.  The  courts  of  some  jurisdictions  take 
the  view  that  the  failure  to  see  the  absence  of  the  elevator  carriage  is 
contributory  negligence  as  a  matter  of  law,'  while  others  insist  that 
it  is  a  question  for  the  jury  to  determine.*'  The  question  is  one  which 
must  depend  for  its  solution  on  the  particular  circumstances  involved 
in  each  particular  case.  Where  the  entrance  is  dark,  it  would  seem 
that  ordinary  care  would  condemn  the  act  of  a  person  who  steps  into 
an  elevator  shaft  without  satisfying  himself  that  the  elevator  is  there.** 
On  the  other  hand,  if  the  entrance  is  lighted,  it  may  be  argued  that, 
if  the  intending  passenger  had  exercised  the  care  required  of  him,  he 
would  have  discovered  the  danger.**  But  between  the  extremes  of 
darkness  and  lightness  there  is  a  middle  degree  of  illumination. 
Where  the  elevator  approach  is  but  dimly  lighted,  a  person  may  be 
justified  in  thinking  that  an  elevator  is  at  the  floor  when  in  fact  it  is 
absent  Under  such  circumstances,  his  contributory  negligence  ia 
plainly  a  jury  question.**  A  passenger  cannot  walk  blindly  through 
an  elevator  door,  but  if  a  hasty  and  cursory  examination  would  lead 
an  ordinarily  prud'ent  person  to  suppose  that  the  elevator  carriage  is 
there,  he  is  not  necessarily  negligent  if  he  proceeds  on  that  assump- 
tion.** If  the  opening  to  the  shaft  is  usually  guarded,  the  absence 
of  the  guard  in  a  particular  case  may  justify  a  person  in  thinking 
that  he  is  at  the  entrance  to  another  place,  and  he  may  not  be  guilty 
of  contributory  negligence  in  proceeding.*'  If  the  elevator  door  is 
only  partly  open,  there  is  no  assurance  that  the  place  is  a  safe  one  to 
enter,  and  a  person  who  opens  it  entirely  and  passes  through  when 

137,  82  N.  E.  1119,  13  Ann.  Cas.  759,  Notes:   2  L.R.A.(N.S.)    758:   Ann. 

17  L.R.A.(N.S.)  741.  Cas.  1914C  579. 

Notes:   2  L.R.A.(N.S.)    757;   Ann.  11.  Bedell  v.  BeAey,  76  Mich.  435, 

Cas.  1914C  580.  43  N.  W.  308,  15  A.  S.  R.  370. 

9.  Patterson  v.  Hemenway,  148  12.  Stanwood  ▼.  Clancey,  106  Me. 
Mass.  94,  19  N.  E.  15,  12  A.  S.  R.  72,  75  Atl.  293,  26  L.R.A.(N.S.)  1213; 
523;  McCarvell  v.  Sawyer,  173  Mass.  Steger  v.  Immen,  157  Mich.  494,  122 
540,  54  N.  E.  259,  73  A.  S.  R.  318;  N.  W.  104,  24  L.R.A.(N.S.)  246  and 
Steger  v.  Immen,  157  Mich.  494,  122  note. 

N.  W.  104,  24  L.R.A.(N.S.)  246  and  13.  B.  Shoninger  Co.  v.  Mann,  219 

note.  111.  242,  76  N.  E.  354,  3  L.RA.(N.S.) 

Notes:   2  L.R.A.(N.S.)    758;   Ann.  1097;   Pauekner  v.   Wakem,  213  HI. 

Cas.  1914C  578.  276,  83  N.  E.  202,  14  L.R.A.(N.S.) 

10.  B.  Shoninger  Co.  v.  Mann,  219  1118. 

lU.  242,  76  N.  E.  354,  3  L.R.A.(N.S.)       Note:  24  L.R.A.(N.S.)  246. 
1097;  People's  Bank  of  Baltimore  v.       14.  Note:  2  L.R.A.(N.S.)  758. 
Morgolofski,  75  Md.  432,  23  Atl.  1027,      15.  Gordon  v.  Cnmmings,  152  Mass. 
32  A.  S.  R.  403;  Southern  Building  513,  25  N.  E.  978,  23  A.  S.  K.  846, 
&  Loan  Assoc,  v.  Lawson,  97  Tenn.  9  L.R.A.  640. 
367,  37  8.  W,  86,  56  A.  S.  R.  804. 
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the  carriage  is  not  at  the  floor  is  generally  considered  guilty  of  con- 
tributory negligence  as  a  matter  of  law.**  The  care  required  of  an 
infant  is  commensurate  with  his  age,  intelligence  and  capacity.  Chil- 
dren of  such  tender  age  that  they  do  not  understand  or  appreciate 
the  risk  they  run  when  in  an  elevator  or  near  to  the  shaft  are  not 
chargeable  with  the  duty  to  avoid  it,  and  hence  are  not  guilty  of  con- 
tributory negligence.*' 

v.  Evidence 

24.  Res  Ipsa  Loquitur. — The  expression  res  ipsa  loquitur  applies 
to  a  certain  class  of  phenomena  which  are  so  probative  on  the  issue 
of  negligence  that  their  occurrence  is  held  to  present  a  prima  facie 
case  of  negligence,  which,  unless  counter  evidence  is  produced  by  the 
defendant  tending  to  show  his  absence  of  negligence,  justifies  the 
jury  in  finding  him  guilty  of  negligence.  Where  that  which  causes 
an  injury  is  under  the  management  and  control  of  the  defendant,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  and  control  use  proper 
care,  it  afifords  reasonable  evidence,  in  the  absence  of  explanation,  that 
the  accident  is  the  result  of  the  want  of  care.*'  The  rule  is  peculiarly 
applicable  to  an  injury  arising  from  the  falling  of  an  elevator,  and 
hence  such  falling  raises  a  presumption  of  negligence  which,  in  the 
absence  of  explanation  by  the  proprietor,  carries  the  action  for  the 
injuries  to  the  jury.**  The  rule  is  applicable  not  only  when  the 
injury  is  the  direct  result  of  the  falling  of  the  elevator,  but  also  when 
it  is  the  indirect  result,  as  where  the  falling  of  the  elevator  occasions 
the  breaking  of  the  machinery  and  the  falling  of  weights  which 
injure  the  passenger.**  Moreover,  the  maxim  may  be  applied  where, 
as  a  person  is  about  to  enter  the  cage,  it  suddenly  descends  and 

16.  Wheeler  ▼.  Hotel  Stevens  Co.,  99  S.  W.  1062,  8  L.R.A.(N.S.)  929; 
71  Wash.  142,  127  Pac.  840,  Ann.  Cas.  Griflfen  v.  Manice,  166  N.  Y.  188,  59 
1914C  576  and  note.  N.  E.  925,  82  A.  S.  R.  630  and  note, 

17.  Shellaberger  v.  Fisher,  143  Fed.  52  L.R.A.  922;  Kelly  v.  Lewis  Inv. 
937,  75  C.  C.  A.  9,  5  L.R.A.(N.S.)  Co.,  66  Ore.  1, 133  Pac.  826,  Ann.  Cas. 
250.  1915B  568 ;  Edwards  v.  Manufacturers' 

18.  See  Negligence.  Bldg.  Co.,  27  R.  I.  248,  61  Atl.  646. 

19.  Treadwell  v.  Whittier,  80  Cal.  114  A.  S.  R.  37,  8  Ann.  Cas.  974  and 
574,  22  Pac.  266,  13  A.  S.  R.  175,  5  note,  2  L.R.A.(N.S.)  744. 

L.R.A.  498;  Hartford  Deposit  Co.  v.       Notes:  50  Am.  Rep.  560;  6  A.  S. 
Sollitt,  172  111.  222,  50  N.  E.  178,  64  R.  794;  113  A.  S.  R.  1030;  13  L.R.A. 
A.  S.  R.  35;  Springer  v.  Ford,  189    (N.S.)   619;  29  L.R.A.(N.S.)    816. 
lU.  430,  59  N.  E.  953,  82  A.  S.  R.       20.  Griffen   v.   Manice,   166   N.   Y. 
464  and  note,  52  L.R.A.  930;  Qoodsell   188,  59  N.  E.  925,  82  A.  S.  R.  630, 
V.  Taylor,  41  Minn.  207,  42  N.  W.  873,  52  L.R.A.  922. 
16  A.  S.  R.  700,  4  L.R.A.  673;  Oreutt       Note:  13  L.R.A.(N.S.)  619. 
V.   Century  Bldg.  Co.,  201  Mo.  424, 
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crushes  him  without  any  fault  on  his  part.*  But  the  presumption 
of  negligence,  it  is  held,  does  not  arise  where  the  person  seeking  to 
recover  for  his  injuries  from  the  fall  of  the  elevator  was  the  operator 
thereof.*  The  maxim  res  ipsa  loquitur  is  not  applied  with  the  same 
freedom  when  the  person  injured  is  a  servant  of  the  owner  of  the 
elevator.*  In  some  jurisdictions,  the  person  injured  may  lose  the 
benefit  of  the  presumption  of  negligence  by  pleading  the  particular 
omissions  which  he  claims  constitute  negligence.*  Where  all  the  cir- 
cumstances appear  and  the  cause  of  the  accident  is  shown  to  be  one 
for  which  the  defendant  is  not  responsible,  the  presumption  of  negli- 
gence may  be  deemed  rebutted,  and  the  court  may  hold  as  a  matter 
of  law  that  there  is  no  question  of  negligence  for  the  jury.* 

25.  Experts. — There  seems  to  be  little  field  for  expert  evidence  in 
matters  pertaining  to  elevators.  Though  it  may  be  that  the  opinions 
of  experts  may  properly  be  received  as  to  some  of  the  more  technical 
features  of  the  construction  and  operation  of  elevators,  their  opinions 
will  not  be  received  on  the  question  whether  due  care  and  prudence 
requires  the  examination  of  the  cable  of  a  passenger  elevator  in  order 
to  discover  its  condition  as  to  safety:  the  question  is  one  for  the  jury.* 
Likewise  it  is  not  proper  to  elicit  an  opinion  from  an  expert  on  the 
question  of  the  proper  location  or  construction  of  the  doors  closing 
the  openings  into  the  elevator  well.'  Similarly,  an  expert  should 
not  be  permitted  to  testify  that  a  freight  elevator  is  a  place  of  danger 
to  life  and  limb,  but,  inasmuch  as  the  court  will  take  judicial  notice 
of  the  danger  of  elevators,  the  admission  of  such  an  opinion  is  not 
reversible  error.*  As  to  whether  a  particular  elevator  is  a  passenger 
elevator  it  is  permissible  to  give  in  evidence  the  opinion  of  nonexperts 
who  have  had  an  opportunity  to  observe  the  use  made  of  the  elevator.** 

26.  Res  Inetr  Alios. — As  a  general  rule,  when  the  occurrence  of  a 
particular  phenomenon  is  under  investigation,  collateral  occurrences, 
similar  or  dissimilar,  are  not  admissible  in  evidence  to  prove  or  dis- 

1.  Fox  V.  Philadelphia,  208  Pa.  St  177  Mass.  100,  58  N.  E.  278,  52  L.R.A. 
127,  57  Atl.  356,  65  L.R.A.  214.  928. 

2.  Note:  113  A.  S.  R.  1030.  6-  Goodsell  v.  Taylor,  41  Minn.  207, 

3.  Carnegie  Steel  Co.  v.  Byers,  149  fj^-  f-  873,  16  A.   S.  R.  700,  4 
Fed.  667,  82  C.  C.  A.  115,  8  L.R.A.  ^•^■^-  ^J^. 

(N.S.)   677;  Klebe  v.  Parker  DistiU-       ^^'l*/  ^^  ^X^'  ^-  ^f^p  „    . 

iTl^R '/?5r?'^-  »  'r  '•  \'''''  218  1W9.  75^n!  E.  ?053  •  l^fl! 

198  iS   4   i?2  I7  Itf^al?  "^82  A^'  S-  R-  302,  2  L.R.A.(N.S.)  647. 

I  -n«^.„  T^  l^Lo*^-  ^^'  ®^  ^-  ^-  8-  Braasch  v.  Michigan  Stove  Co, 

R.  (92,  52  L.R.A.  933.  153  jfieh.   652,   118  N.  W.   366,  20 

4.  Orcutt  V.  Century  Bldg.  Co.,  201  L.R.A.(N.S.)  500. 

Mo.  424,  99  8.  W.  1062,  8  L.R.A.  8a.  Wilmarth  v.  Pacific  Mut.  L.  Ins. 
(N.S.)   929.  Co.,  168  Cal.  536,  143  Pac.  780,  Ann. 

6.  Gibson  v.  International  Trust  Co.,  Cas.  1915B  1120  and  note. 
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prove  the  happening  of  the  principal  occurrence.  The  doctrine  aeems 
particularly  applicable  in  negligence  matters.  It  is  a  broad  rule  that 
in  an  action  based  on  an  allegation  of  negligence,  other  acts  of  negli- 
gence are  not  to  be  received  for  the  purpose  of  showing  negligence 
in  the  particular  case.*  Thus,  in  an  action  for  negligence  in  the  light- 
ing of  a  passageway  and  in  the  guarding  of  an  elevator,  evidence 
of  former  accidents  or  escapes  from  accidents  is  incompetent.*'  So, 
too,  on  an  issue  of  the  proper  construction  and  maintenance  of  an 
elevator,  the  construction  and  maintenance  of  other  elevators  is  not 
relevant.**  To  the  general  rule  there  are,  however,  numerous  excep- 
tions. Where  one's  mental  state  is  an  issue,  collateral  occurrences 
are  evidence  of  considerable  value.  Thus,  in  an  action  for  injuries 
from  a  defective  elevator,  evidence  of  prior  accidents  from  the  same 
elevator  is  highly  probative  to  show  the  owner's  knowledge  of  the 
defective  conditions.  In  the  same  way,  evidence  of  other  accidents 
may  be  admissible  to  show  that  the  elevator  is  dangerous.**  The  fact 
that  other  persons  have  received  injuries  from  the  same  instrumen- 
tality in  substantially  the  same  manner  tends  to  show  that  the  instru- 
mentality is  likely  to  cause  an  injury,  and  that  the  particular  injury 
is  the  result  of  its  condition  rather  than  the  result  of  some  other  cause, 
e.  g.,  the  contributory  negligence  of  the  person  injured.  Evidence  of 
repairs  to  an  elevator  before  an  accident  or  to  its  condition  at  a  former 
time  is  sometimes  admissible  for  the  purpose  of  showing  its  condition 
at  the  time  of  the  injury.  The  probative  force  of  such  evidence 
depends  on  the  duration  of  time  intervening  between  the  collateral 
occasion  and  the  accident  in  question.  If  the  intervening  time  i.« 
short,  it  may  be  said  with  some  assurance  that  the  condition  of  the  ele- 
vator has  not  substantially  changed,  but  as  the  period  increases,  the 
evidence  loses  its  weight,  until  finally  the  courts  are  impelled  to 
exclude  it.** 

9.  See  Evtokkcb;  Neolioenck.  172  ID.  222,  60  N.  E.  178,  64  A.  S. 

10.  Parker  v.  Portland  Pub.  Co.,  69  R.  35. 

Me.  173,  31  Am.  Rep.  262.  12.  Note:  32  L.R.A.(N.8.)  1103. 

U.  Hartford  Deposit  Co.  ▼.  Sollitt,       13.  Note:  32  LJIJL(N.S.)  1093. 
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I.  In-mioductoby 

1.  Scope  of  Article. — ^This  article  treats  of  the  nature  and  essen- 
tial elements  of  embezzlement  and  the  subjects  relating  to  a  prose* 
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cution  for  the  offense.  Consideration  is  given  to  questions  as  to 
what  property  may  be  embezzled,  conversion,  intent,  and  the  classes 
of  persons  that  may  commit  the  offense.  The  subjects  of  pleading, 
evidence,  defenses  and  punishment  as  bearing  on  embezzlement  are 
also  discussed.  Because  of  the,  difficulty  in  some  instances  of  dis- 
tinguishing between  larceny  and  embezzlement,  it  has  been  deemed 
advisable,  in  order  to  draw  the  distinction  between  the  two  crimes 
more  closely,  to  touch  upon  certain  aspects  of  larceny — ^a  subject 
which  will  be  found  to  be  amplified  elsewhere  in  this  work.*  For 
a  treatment  of  the  principles  relating  to  criminal  responsibility  gen- 
erally, and  matters  concerning  the  jurisdiction,  procedure  and  evi- 
dence in  criminal  cases  generally,  reference  is  made  to  a  more  general 
subject;'  and  reference  is  also  made  to  other  articles  for  matters 
relating  to  civil  liability  for  conversion,*  false  personation  and  false 
pretenses.* 

2.  Definitions. — Embezzlement  is  not  an  offense  at  common  law, 
but  is  the  creature  of  statute.  The  enactments  differ  widely  in  their 
scope  both  as  to  the  persons  made  liable  and  the  nature  of  the  prop- 
erty protected.  No  single  definition  can,  therefore,  be  given  which 
would  be  broad  enough  to  cover  the  offense  as  it  is  variously  described. 
In  general,  embezzlement  may  be  defined  as  the  fraudulent  conver- 
sion of  another's  personal  property  by  one  to  whom  it  has  been  in- 
trusted,' with  the  intention  of  depriving  the  owner  thereof,*. the  gist 
of  the  offense  being  usually  the  violation  of  relations  of  a  fiduciary 
character.'  It  is  perfectly  competent,  however,  for  a  statute  to  pro- 
vide that  certain  specified  acts,  as  of  public  officers,  shall  constitute 
and  be  punishable  as  embezzlement,  irrespective  of  the  existence  vel 
non  of  a  fiduciary  relation.*    The  old  English  statutes  of  embezzle- 

1.  See  Larceny.  6.  State  v.  Moyer,  58  W.  Va.  146, 

2.  See  Criminal  Law,  vol.  8,  p.  38.  52  S.  E.  30,  6  Ann.  Cas.  344. 

3.  See  Trover.  So  the  term  "wilful  misapplication" 

4.  See  False  Pretenses.  has  been  held  to  include  embezzlement. 

5.  Moore  v.  United  States,  160  U.  Jewett  v.  United  States,  100  Fed.  832, 
S.  268,  16  S.  Ct.  294,  40  U.  S.   (L.  41  C.  C.  A.  88,  53  L.R.A.  568. 

ed.)  422;  Colip  v.  State,  153  Ind.  584,  7.  People  v.  Gordon,  133  Cal.  328, 
55  N.  E.  739,  74  A.  S.  E.  322;  State  65  Pac.  746,  85  A.  S.  R.  174;  State  v. 
v.  Ensley,  177  Lid.  483,  97  N.  E.  113,  Carmean,  126  !&.  291,  102  N.  W.  97, 
Ann.  Cas.  1914D  1306;  Stete  v.  Car-  106  A.  S.  R.  362;  State  v.  Ives,  128 
mean,  126  la.  291,  102  N.  W.  97,  106  La.  273,  54  So.  796,  Ann.  Cas.  1912C 

A.  S.  R.  352;  National  Life,  etc.,  Ins.  901;  Com.  v.  Hays,  14  Gray  (Mass.) 
Co.  v.  Gibson,  101  S.  W.  895,  31  Ky.  62,  74  Am.  Dec.  662;  State  v.  Casey, 
L.  Rep.  101,  12  L.R.A.(N.S.)  717;  207  Mo.  1,  105  S.  W.  645,  123  A.  S. 
State  v.  Roubles,  43  La.  Ann.  200,  R.  367,  13  Ann.  Cas.  878;  People  v. 
9  So.  435,  26  A.  S.  R.  179;  Pittsburgh,  Miller,  169  N.  Y.  339,  62  N.  E.  418, 
etc.,  R.  Co.  v.  McCurdy,  114  Pa,  St.  88  A.  S,  R.  546. 

554,  8  AtL  230,  60  Am.  Rep.  363.  Note:  Ann.  Cas.  1912C  903. 

Notes:  98  Am.  Dec.  131;  87  A.  8.       8,  Note:  98  Am.  Dee.  167. 

B.  2L 
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ment  were  very  strictly  construed.  The  courts  held  that  no  person 
could  be  convicted  of  embezzlement  under  them  upon  proof  which 
would  warrant  a  conviction  of  larceny.  The  language  of  those  stat- 
utes, however,  was  less  comprehensive  than  the  language  of  the  stat- 
utes in  many  states.  The  narrow  construction  was  favored  by  the 
fact  that  the  punishment  of  the  two  offenses  was  not  always  identical. 
The  view  that  the  courts  took  of  the  statutes  led  to  a  long  series 
of  cases  elaborately  distinguishing  between  embezzlement  and  theft. 
The  cases  turn  for  the  most  part  upon  the  nature  of  possession,  a 
word  to  which  no  precise  meaning  could  well  be  ascribed.  Intricacy 
and  confusion  were  thus  introduced  into  this  branch  of  the  law. 
Accordingly,  there  are  cases  concededly  larceny  at  common  law, 
which  have  been  held  to  be  embezzlement  under  certain  statutes. 
Thus  it  has  been  held  that  the  fact  that  an  agent  obtains  money 
by  fraud,  or  that  before  he  gets  it  he  has  conceived  the  purpose 
of  appropriating  it,  does,  not  take  a  case  out  of  an  embezzlement  stat- 
ute, if  the  money  was  received  by  the  agent  by  virtue  of  his  agency, 
and  the  statute  obviously  makes  Uiat  fact  the  criterion  of  the  offense.* 
A  statute  cannot,  however,  confine  the  offense  to  the  employees  of 
any  particular  institution,  but  it  must  be  "the  law  of  the  land."  ***  In 
many  states,  the  offense  is  denominated  in  the  statutes  as  larceny, 
but  is  generally  regarded  as  a  separate  and  distinct  crime,  and  is  so 
treated.**  And  so  it  has  been  defined  as  a  species  of  larceny  com- 
mitted by  a  person  acting  in  a  fiduciary  capacity,  into  whose  pos- 
session, the  money  or  other  property  embezzled  originally  comes  law- 
fully, and  who  afterwards  wrongfully  converts  the  same  to  his  own 
or  another's  use.*^  It  is  clear  that  the  legislature  can  make  the  buy- 
ing or  receiving  goods  which  were  embezzled  punishable  to  the  same 
extent  as  stealing.**  The  statutes  usually,  in  enumerating  acts  which 
constitute  embezzlement  state  several  different  acts  in  the  alterna- 
tive, as  for  example,  fraudulently  to  secrete,  conceal,  convert  to  one's 
own  use,  or  make  away  with,  or  to  secrete  with  intent  to  embezzle  or 
convert  to  one's  own  use.  Such  alternate  acts  while  separate  and 
distinct  are  all  and  severally  acts  of  embezzlement  stated  in  different 
forms;  and  the  state  cannot  be  required  to  elect,  after  the  evidence 
is  in,  which  of  such  acts  charged  it  will  rely  on  for  a  convic- 
tion.** It  must  be  borne  in  mind,  however,  that  the  safest  guide  in 
determining  what  constitutes  the  crime  of  embezzlement,  and  what 

9.  State  V.  Tabemer,  14  R.  I.  272,  146,  52  6.  E.  30,  6  Ann.  Cas.  344. 
61  Am.  Rep.  382.    See  infra,  par.  10,       Note:  87  A.  8.  R.  21,  22. 

as  to  legality  of  possession.  12.  Note:   62  LJl.A.  264. 

10.  Budd     V.     State,     3     Humph.  IS.  State  v.  Casey,  207  Mo.  1,  105 
(Tenn.)  483,  39  Am.  Dec.  189.  S.  W.  645,  123  A.  S.  R.  367,  13  Ann. 

11.  State  V.  Casey,  207  Mo.  1,  106  Cas.  878. 

S.  W.  645,  123  A.  S.  R.  367,  13  Ann.      14.  Starling  v.  State,  90  Miss.  255, 
Cas.  878;  State  v.  Mover,  68  W.  Va.  43  So.  962,  13  Ann.  Cas.  776. 
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persons  are  amenable  to  the  charge,' is  the  statutes  of  the  particular 
state  in  which  the  crime  is  prosecuted.  In  view  of  the  diverse  char- 
acter of  their  enactments  on  this  subject  the  decisions  of  other  states 
are  to  be  consulted  with  caution.^' 

3.  Origin. — ^The  offense  of  embezzlement  heA  its  ori^n  in  a  design 
to  supplement  the  common  law,  and  to  provide  for  offenses  which 
could  not  be  reached  under  common  law  larceny.  In  the  common 
law  definition  of  larceny  there  were  two  gaps  through  which,  in  the 
expansion  of  business,  many  criminals  escaped.  The  first  of  these 
was  caused  by  the  rule  that  to  sustain  a  charge  of  larceny  it  was 
necessary  that  the  stolen  goods  should  have  been  at  some  time  in  the 
prosecutor's  possession.  The  second  was  in  the  assumption  that  when 
possessiun  of  goods  was  acquired  by  a  bailee  no  subsequent  fraudu- 
lent conversion  constituted  larceny  while  the  bailment  lasted,  save 
in  a  few  excepted  cases.  It  was  to  meet  these  defects  in  the  common 
law  that  statutes  have  been  passed  in  most,  if  not  in  all,  of  the  states 
of  our  Union,  in  some  of  which  an  offense  is  created  known  as  embez- 
zlement larceny,  and  in  others  as  «mbezzlement.**  Every  larceny 
at  common  law  included  a  trespass;  hence  no  one  lawfully  in  the 
possession  of  property  could  commit  larceny  thereof.*' 

4.  Distinction  between  Larceny  and  Embezzlement. — ^The  chief 
distinction  between  larceny  and  embezzlement  Ues  in  the  character 
of  acquiring  possession  of  the  property.  In  larceny  there  is  a  tres- 
pass, and  the  crime  involves  the  idea  of  an  unlawful  acquisition  of 
the  property,  while  in  embezzlement  there  is  a  fraudulent  conversion 
of  property  after  its  possession  has  been  lawfully  acquired.**  Whether 
possession  has  been  so  acquired,  or  whether  there  is  possession  at  all, 
may  frequently  be  a  question  of  great  nicety.**  For  instance,  the 
conversion  of  an  entire  package  by  a  bailee  constitutes  embezzle- 
ment, because  the  possession  was  lawful,  while  the  theft  of  part  of  the 
goods  therein,  animo  furandi,  would  be  larceny,  the  nature  of  the 
possession  in  such  case  being  regarded  as  changed.  Commentators  do 
not  agree  as  to  the  reason  for  this  distinction.  Some  suppose  that  it 
proceeds  on  the  ground  that  the  breaking  of  the  package  furnishes 
proof  that  the  goods  were  originally  taken  with  a  felonious  intention. 
But  the  answer  to  this  explanation  is  that  if  taking  a  part  ia  evi- 

15.  Smith  T.  State,  53  Tex.  Crim.  ed.)  422;  Eggleston  v.  State,  129  Ala. 
117,  109  S.  W.  118,  15  Ann.  Cas.  80,  30  So.  582,  87  A.  S.  B.  17  and 
435,  17  L.B.A.(N.S.)   531.  note;  State  v.  SuUivan,  49  La.  Ann. 

16.  Pullam  V.  State,  78  Ala.  31,  56  197,  21  So.  688,  62  A.  S.  R.  644; 
Am.  Rep.  21;  Com,  v.  Haya,  14  Gra\  State  v.  Moyer,  58  W.  Va.  146,  52  S. 
(Mass.)  62,  74  Am.  Dec.  662.  E.  30,  6  Ann.  Cas.  344.     See  infra, 

Notes:  98  Am.  Deo.  126;  87  A.  8.  par.  11,  as  to  the  distinction  between 

R.  22.  possession  and  custody  in  general,  and 

17.  See  Labcent.  par.  19,  as  to  the  distinction  based  on 

18.  Moore  v.  United  States,  160  U.  intent. 

8.  268,  16  S.  Ct.  294,  40  U.  S.  (L.       19.  Note:  87  A.  8.  B.  22. 

1266 


Digitized  by 


Google 


9  B.  C.  L.  EMBEZZLEMENT  f  4 

dence  of  tbe  original  felonious  intent,  no  less  wotild  the  taking  of 
the  whole  be.  Others,  however,  consider  the  distinction  to  be  founded 
on  the  principle,  that  by  the  tortious  act  of  a  carrier  in  breaking 
the  package  and  abstracting  the  contents,  the  contract  of  bailment  to 
him  is  determined,  and  that  he  therefore  thereby  ceases  to  have  any 
special  property  in  the  goods,  and  stands  in  no  better  situation  in 
respect  to  the  possession  of  them  than  a  servant  having  the  mere 
charge  or  custody  of  them.  This  latter  reason,  although  of  a  some- 
what refined  and  artificial  character,  has  been  referred  to  as  the  true 
reason.*'  In  the  case  of  an  embezzlement  by  a  servant  the  law  con- 
templates a  lawful  possession  in  the  servant  acquired  from  some  per- 
son other  than  the  master  but  by  virtue  of  hi^  employment,  and  his 
appropriation  of  the  property  while  in  transitu  before  it  reaches  the 
master  or  employer  or  is  applied  to  the  purpose  directed  by  him. 
When  the  property  or  money  received  is  delivered  to  the  owner  by 
the  servant,  or  applied  as  directed  by  him,  it  ceases  to  be  the  sub- 
ject of  embezzlement,  and  if  taken  thereafter  feloniously  it  is  larceny, 
not  embezzlement.*  The  distinction  in  this  respect  is  not  very  satis- 
factory, but  it  is  due  to  historical  accidents  in  the  development  of 
the  criminal  law,  coupled  perhaps  with  an  unwillingness  on  the  part 
of  the  judges  to  enlarge  the  limits  of  what  was  originally  a  capital 
offense.*  Where,  however,  the  property  is  received  from  the  master 
or  taken  from  his  constructive  possession,  the  crime  under  some  stat- 
«utea  is  larceny.*  While  the  two  crimes  are  generally  recognized  by 
the  authorities  as  distinct,  even  in  the  states  where  embezzlement 
is  designated  in  the  statutes  as  larceny,*  in  several  jurisdictions  the 
decisions  hold  that  the  two  crimes  overlap  and  indeed  may  be  identi- 
cal in  some  cases.*  When  an  act  amounts  to  larceny  at  common  law 
and  embezzlement  under  the  statute,  the  offender  may  be  prosecuted 
on  either  charge  at  the  option  of  the  people,  provided  the  two  offenses 
are  of  the  same  grade  and  the  punishment  is  the  same.*  Notwith- 
standing the  theoretical  advantage  of  a  complete  distinction  between 
the  two  offenses,  the  question  as  to  what  the  law  is  in  this  regard 
must  therefore  be  settled  by  a  recourse  to  the  language  of  the  statute. 
It  is  conceded  that  the  legislature  has  the  authority  to  prescribe  the 
limits  of  the  crime  and  to  include  therein  common  law  larceny,  or 
to  permit  a  conviction  of  larceny  under  an  indictment  for  embezzle- 

20.  State  v.  Fairclough,  29   Conn.  8.  Note:   98   Am.   Dec.   129.     But 

47,  76  Am.  Dec.  590.    As  to  the  doc-  see  infra,  par.  13. 

trine  of  "breaking  bulk,"  see  Lakcent.  4.  State  v.  Casey,  207  Mo.  1,  105 

1.  Notes:  98  Am.  Dec.  127, 128, 129;  S.  W.  645,  123  A.  S.  R.  367,  13  Ann. 
13  Ann.  Cas.  882,  883.    See  generally,  Cas.  878. 

Larcent.  Note:  87  A.  S.  R.  21,  22. 

2.  Com.  V.  Ryan,  155  Mass.  523,  30       6.  Note:  87  A.  S.  R.  22. 

N.  E.  364,  31  A.  S.  R.  560, 15  L.B.A.       6.  People  v.  Miller,  169  N.  Y.  339, 
317.  62  N.  E.  418,  88  A.  S.  R.  546. 
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ment.  Nor  is  a  reason  of  sufficient  weight  apparent  to  prevent  as  a 
matter  of  policy  the  enactment  of  such  statutes  which  tend  to  assim- 
ilate the  two  offenses;  and,  indeed,  this  seems  to  be  the  tendency 
of  modem  legislation.' 

5.  Degree  of  Offense;  Construction  of  Statute. — ^Moat  of  the  stat- 
utes make  embezzlement  a  felony  whenever  larceny  is,  the  amount 
taken  and  converted  determining  whether  the  crime  is  a  felony  or 
a  misdemeanor.  But  the  embezzlement  of  animals  specified  in  a 
statute  sometimes  becomes  by  virtue  thereof  a  felony,  irrespective  of 
the  value  of  the  animals.  Some  statutes  make  the  offense  a  felony 
as  regards  officers  of  a  corporation  under  the  same  circumstances 
that  would  render  an  agent  of  an  individual  guilty  only  of  a  mis- 
demeanor.* A  statute  providing  that  if  "any  person"  or  "any  col- 
lector or  treasurer  of  any  precinct  or  county,"  or  "the  treasurer  or 
disbursing  officer  of  this  territory,  or  any  other  person  holding  an  office 
under  the  laws  thereof,"  shall  in  any  way  convert  to  his  own  use  or 
dispose  of  moneys  of  the  territory  intrusted  to  him,  "So  that  he  shall 
not  be  able  to  meet  the  demands  of  any  person  lawfully  demanding 
the  same,"  has  been  construed  not  to  be  limited  to  embezzlement 
by  officers,  but  the  clause  last  quoted  applies  only  to  the  part  of  the 
section  including  officers.* 

II.  Peoperty  that  May  Be  Embezzled 

6.  Character  of  Property. — The  crime  of  embezzlement  being  stat- 
utory, a  person  can  be  convicted  only  upon  proof  of  the  embezzle- 
ment of  some  of  the  specific  property  mentioned  in  the  statute." 
The  terms  of  the  statutes  are,  however,  usually  very  broad.  The 
word  "property"  used  in  embezzlement  statutes  includes  all  articles 
commonly  known  and  designated  as  personal  property.  Money  " 
and  checks,  for  instance,  have  been  held  to  be  property  within  the 
meaning  of  an  embezzlement  statute."  Likewise  promissory  notes 
and  bills  of  exchange  are  included  in  the  words  "money  or  prop- 
erty." *•  Property  may  be  the  subject  of  embezzlement  even  though 
there  be  a  taint  of  illegality  upon  it.  Liquors  kept  in  violation  of 
law  and  money  drawn  as  a  prize  in  a  lottery,  for  instance,  may  be 
embezzled.**  And  not  only  property  but  the  proceeds  of  it  may  be 
the  subject  of  embezzlement ;  *'  and  in  some  instances  the  proceeds 
may  be  embezzled  even  though  the  property,  because  of  the  nature 

7.  Note:  98  Am.  Dec.  126.  Pac.  403,  Ann.  Gas.  1914B  251;  SUte 

8.  Note:  98  Am.  Dec.  161.  v.  Fraley,  71  W.  Va.  100,  76  S.  E. 

9.  Territory  v.  Hale,  13  N.  M.  181,  134,  42  L.R.A.(N.S.)  498  and  note. 
81  Pac.  583,  13  Ann.  Gas.  551.  13.  Note:    98   Am.   Dec.   135,  136. 

10.  Note:  87  A.  S.  R.  23.  14.  Note:  87  A.  S.  R.  23. 

11.  Note:  98  Am.  Dec.  135,  136.  15.  Note:  98  Am.  Deo.  166. 

12.  State  V.  Sage,  22  Idaho  489, 126 
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of  its  possession,  could  not  be,  as  where  a  servant  sells  goods  of  his 
master  which  he  had  in  his  custody,  and  absconds  with  the  proceeds.** 
The  statutes  of  each  particular  state  are,  however,  the  safest  guide 
as  to  what  property  may  be  embezzled,  as  well  as  to  determine  the 
other  elements  of  the  crime. 

7.  Nature  of  Ownership. — Under  the  earlier  English  statute,  prop- 
erty embezzled  must  have  belonged  to  the  servant's  master,  and  so 
under  the  statutes  of  some  of  the  states  the  property  must  come  into 
the  hands  of  ttie  servant  by  virtue  of  his  employment.  Money 
collected  without  authority  has  been  held,  under  such  statute,  not 
to  belong  to  the  master,  and  hence  there  could  be  no  embezzlement 
of  it.  To  cure  this  defect  in  the  law  of  embezzlement,  many  statutes 
have  been  enacted  which  speak  of  the  money  or  property  "of  another" 
or  "of  any  other  person,"  and  these  phrases  indicate  the  property  of 
a  person  other  than  the  servant  or  agent;  that  is  the  property  of 
the  master  or  of  someone  other  than  the  servant,*'  for  it  is  plain 
that  the  crime  of  embezzlement  cannot  be  committed  by  any  person 
in  respect  of  money  or  property  of  which  he  has  the  legal  owner- 
ship,** or  in  which  he  has  a  legal  interest.**  So  a  mail  carrier  who 
makes  an  assignment  of  his  salary,  which  is  regarded  as  void  as 
against  public  policy,  cannot  be  guilty  of  embezzling  the  salary.*' 
Ownership  need  not,  however,  be  absolute  but  may  be  qualified ;  *  and 
so,  a  qualified  ownership  with  the  right  to  the  possession  and  control  is 
all  that  need  be  shown.* 

8.  Ownership  as  Affected  by  Commissions. — As  a  general  rule  the 
fact  that  an  agent  who  collects  money  for  his  principal  may  be 
entitled  to  commissions  for  such  collecting  does  not  give  him  such 
an  ownership  in  the  money  that  he  will  not  be  guilty  of  embezzle- 
ment if  he  converts  the  entire  fund  to  his  own  use ;  •  however,  there 
are  several  cases  that  are  in  direct  conflict  with  the  rule  above 
stated.*  The  cases  often  turn  upon  the  question  whether  the  agent 
follows  collection  as  a  business,  or  whether  he  is  simply  acting  as 
the  mere  agent  or  servant  of  his  principal  in  making  the  collec- 
tion.   In  the  first  instance  the  agent  it  has  been  held  becomes  a  joint 

16.  Note:  98  Am.  Dec.  129,  130.  1.  Meacham  v.  State,  45  Fla.  71,  33 
See  infra,  par.  16,  as  to  what  consti-   So.  983,  110  A.  S.  R.  61. 

tutes  conversion  in  general;   and  see  Note:   98  Am.  Dec.  150. 

as  to  equitable  conversion  Convbrsiok  2.  Note:  87  A.  S.  R.  24,  25. 

AND  Rbconvebsion,  vol.  6,  p.  1065  et  3.  State  v.  Moyer,  58  W.  Va.  146, 

seq.  52  S.  £.  30,  6  Ann.  Cas.  344. 

17.  Note:  98  Am.  Dec.  136.  Note:  15  Ann.  Cas.  1227. 

18.  Note:  87  A.  S.  R.  24.  4.  Stone  v.  Com.,  104  Ky.  220,  46 

19.  State  v.  Kent,  22  Minn.  41,  21  S.  W.  721,  84  A.  S.  R.  452;  State  v. 
Am.  Rep.  764.  Kent,  22  Minn.  41,  21  Am.  Rep.  764. 

20.  State  V.  Williamson,  118  Mo.  Notes:  98  Am.  Deo.  137;  13  L.R.A. 
146,  23  S.  W.  1054,  40  A.  S.  R.  358,  (N.S.)  512;  15  Ann.  Cas.  1227,  1228. 
21  L.R.A.  827. 
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own«  of  the  funds  collected,  in  the  second,  he  ia  not  a  joint  owner* 
Conformably  to  this  general  rule,  the  right  to  receive  commission 
does  not  constitute  joint  ownership  on  the  part  of  an  agent  with 
the  principal  in  the  proceeds  of  an  article  sold ;  •  and  this  is  generally 
held  to  be  true  even  though  the  accused  has  the  right  to  retain  his 
commissions,^  since  all  over  his  commission  he  holds  in  trust  for 
his  principal.' 

9.  Value  of  Property  as  an  Element  of  Embezzlement. — The  value 
of  the  property  is  not  necessarily  an  essential  element  in  the  offense. 
Thus,  the  embezzlement  of  a  horse  or  other  animal  is  in  some  states 
a  felony  without  regard  to  the  value  of  the  property.  And  under  a 
statute  providing  for  the  punishment  of  any  person  who  embezzles 
a  railroad  ticket,  the  question  of  its  value  has  been  held  to  be  imma- 
aterial.  .  But  an  article  embezzled  must  not  be  wholly  without  value. 
Where,  however,  the  offense  is  divided  into  degrees,  or  where  it  is 
a  felony  or  misdemeanor  according  to  the  value  of  the  property 
embezzled,  or  where  the  penalty  inflicted  is  in  proportion  to  the 
value  of  the  property,  value  becomes  an  element  which  should  be 
averred  and  proved.* 

in.  Acquisition  of  Propbkty  by  Peksonb  Who  May  C!ommit 

Embezzlement 

10.  Legality  of  Possession  Generally. — While  many  of  the  cases 
hold  that,  if  in  acquiring  possession  of  property,  fraud,  conspiracy, 
or  artifice  is  resorted  to,  and  the  real  consent  of  the  owner  is  there- 
fore not  given,  the  obtention  of  property  thus  animo  furandi  is 
larceny,*" — others  hold  that  though  possession  may  have  been  fraud- 
ulently obtained,  yet,  from  the  owner's  point  of  view,  the  property 
may  have  been  entrusted  to  the  defendant  so  that  his  fraudulent 
appropriation  of  it  would  be  embezzlement.**  The  fact  that  an  agent 
gets  money  by  fraud  or  before  he  gets  it,  he  has  conceived  the  pur- 
pose of  appropriating  it,  should  not,  it  has  been  argued  take  the  case 
out  of  the  statute  relating  to  embezzlement,  if  the  money  so  received 

6.  Note:  87  A.  S.  R.  26.    See  also  31  Am.  Rep.  59;  State  v.  Coombs,  55 

infra,  par.  14.  Me.  477,  92  Am.  Dec.  610;  Smith  v. 

6.  Com.  V.  Libbey,  11  Mete.  (Mass.)  People,  53  N.  Y.  Ill,  13  Am.  Rep. 
64,  45  Am.  Dec.  185.  474;  Loomia  v.  People,  67  N.  Y.  322, 

Note:  87  A.  S.  R.  25.  23  Am.  Rep.  123;  State  v.  Lindenthall, 

7.  Com.  V.  Jacobs,  126  Ky.  536,  104  5  Rich.  L.  (S.  C.)  237,  57  Am.  Dec. 
S.  W.  345,  15  Ann.  Cas.  1226,  13  743;  Defrese  v.  State,  3  Heisk.  (Tenn.) 
L.R.A.(N.S.)  511  and  note.  53,  8  Am.  Rep.  1. 

8.  Com.  V.  Jacobs,  126  Ky.  536, 104  Note :  87  A.  S.  R.  31,  32.  See  gen- 
S.  W.  345,  15  Ann.  Cas.  1226  and  erally,  Laboent. 

note,  13  L.R.A.(N.S.)  511.  11.  State  v.  Fraley,  71  W.  Va.  10ft. 

Note:  13  L.R.A.(N.S.)  512.  76  S.  E.  134,  42  L.R.A.(N.S.)  49&     " 

9.  Note:  87  A.  S.  R.  23,  24.  Note:  87  A.  S.  R.  30, 

10.  People  v.  Abbott,  53  Cal.  284, 
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can  be  held  to  have  come  into  his  possession  by  virtue  of  his  agency.** 
And  so,  in  a  prosecution  for  the  embezzlement  of  a  disuuond  ring  by 
a  bailee,  where  the  owner  testified  that  the  defendant  took  it  from 
her  finger  "before  she  knew  it,"  and  declared  that  he  would  have  it 
fixed  for  her  as  an  engagement  ring;  and  that  he  never  brought  the 
ring  back,  but  sold  it,  a  conviction  was  held  not  contrary  to  the 
evidence,  and  was  supported  on  the  ground  that  the  subsequent  felo- 
nious conversion  constituted  the  embezzlement.**  Possession  may 
also  become  illegal,  after  being  lawful  in  its  origin,  and  in  such 
case  the  offense  is  larceny  and  not  embezzlement.  Thus,  if  a  serv- 
ant or  bailee  is  given  a  package  to  carry  away  for  a  purpose,  and 
he  breaks  the  package  and  appropriates  the  contents,  the  contract 
of  bailment  is  said  to  be  terminated,  and  his  possession  becomes  unlaw- 
ful so  that  the  crime  is  larceny,  and  not  embezzlement.** 

11.  Possession  and  Custody  ia  Case  of  Servants. — A  technical  dis- 
tinction has  been  drawn  between  the  custody  of  property  by  a  serv- 
ant, and  possession  thereof  on  a  delivery  to  him  by  his  master.*' 
A  servant  or  agent  occupies  a  different  position  with  reference  to  his 
master's  property  from  that  of  other  bailees,  for  the  possession  of 
the  agent  or  servant  is  the  possession  of  the  master  or  owner,  and  while 
it  is  a  rule  that  if  the  property  is  converted  it  is  larceny,  although 
there  was  no  felonious  intent  when  he  received  the  property  into  his 
custody,*'  if,  however,  the  goods  of  a  master,  fraudulently  appro- 
priated by  his  servant,  were  not  in  the  actual  or  constructive  posses- 
sion of  the  master  at  the  time  they  were  taken,  the  offense  of  the 
servant  will  be  embezzlement,  and  not  larceny.*'  In  many  of  the 
states  the  character  of  a  servant's  possession  varies  according  to  whether 
it  is  acquired  directly  from  the  master  or  from  a  third  person  to 
deliver  to  the  master.  A  servant  who  converts  property  delivered 
to  him  by  a  third  person  for  his  master  is  guilty  of  embezzlement, 
provided  he  does  so  before  the  goods  have  reached  their  destination 
or  something  more  has  happened  to  reduce  him  to  a  mere  custodian. 
The  mere  physical  presence  of  money  in  the  place  of  deposit  for 
instance  is  not  conclusive  that  the  possession  of  the  servant  has  been 
reduced  to  a  mere  custodian,  while  the  servant  is  on  the  spot,  and 
has  not  lost  his  power  over  the  money,  as,  for  example,  if  he  drops 
it  and  instantly  picks  it  up  again.  Such  cases  are  among  the  few 
in  which  the  actual  intent  of  the  party  ia  important,  for,  apart  from 

12.  State  V.  Taberner,  14  R.  I.  272,  Am.  Dec.  767;  Com.  v.  Ryan,  155  Mass. 
51  Am.  Rep.  382.  523,  30  N.  E.  364,  31  A.  S.  R.  560,  15 

13.  People  T.  Gordon,  133  Cal.  328,  L.R.A.  317.    See  infra,  par.  13,  as  to 
65  Pac.  746,  85  A.  S.  R.  174.  the  more  modern  and  general  rule. 

14.  Note:  87  A.  S.  R.  31.    See  su-  16.  Note:  87  A.  S.  R.  33.    See  gen- 
pra,  par.  4,  as  to  the  distinction  be-  erally.  Larceny. 

tween  larceny  and  embezzlement.  17.  Cora.  v.  Berry,  99  Mass.  428,  96 

16.  Com.  V.  Berry,  99  Mass.  428,  96    Am.  Dec.  767. 
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other  considerations,  the  character  in  which  he  exercises  his  control 
depends  entirely  upon  himself.**  Under  some  of  the  statutes,  which 
name  embezzlement  larceny  after  a  trust,  there  appears  to  be  a  ten- 
dency to  hold  a  servant  or  agent  guilty  of  embezzlement  if  he  appro- 
priates property  entrusted  to  him  by  his  principal  because  of  the 
existence  of  the  fiduciary  relation.  Some  decisions  go  even  further 
and  hold  that  any  conversion  of  property  in  the  possession  of  a  serv- 
ant would  sustain  a  conviction  for  embezzlement  merely  becaase  of 
the  trust  relation,  the  distinction  relating  to  custody  and  possession 
being  regarded  as  having  no  bearing  on  the  question.** 

12.  Application  of  Servant  Rule  to  Particular  Cases. — Under  the 
rule  that  the  authority  of  a  servant  may  be  either  direct  or  such 
aa  might  be  reasonably  implied  from  the  situation  of  the  parties, 
having  in  view  their  attitude  and  the  confidential  nature  of  their 
relations,  it  has  been  held  that  money  delivered  by  an  agent  who 
sells  an  article  from  a  stock  in  charge  of  another  agent,  to  the  latter 
to  be  carried  to  the  principal,  comes  into  his  possession  by  virtue  of 
his  agency  or  employment,  although  the  contracts  of  the  agents  require 
each  to  report  to  the  principal  on  his  own  account.**  So,  too,  a  bank 
clerk,  having  access  to  the  funds  and  securities  of  the  bank  in  its 
vaults,  and  trusted  with  their  keeping  for  various  purposes,  may  be 
said  to  have  their  possession  by  virtue  of  his  employment.*  On  the 
contrary,  a  farm  hand  who,  in  the  absence  of  his  employer,  breaks 
open  a  box  containing  his  employer's  wheat  and  removes  part  of  the 
grain,  is  not  guilty  of  embezzlement,  although  he  may  be  guilty 
of  larceny.  "Access  to,  control,  or  possession  of  property"  means 
something  more  than  mere  physical  access,  or  opportunity  of  approach 
to  the  thing.  There  must  be  a  relation  of  special  trust  in  regard  to 
the  article  appropriated,  and  it  must  be  by  virtue  of  such  trust  that 
the  employee  has  "access  to,  control,  or  possession"  of  it.*  So  a 
laundress  who  discovered  a  bag  of  money  accidentally  left  in  a 
clothes  basket  by  her  employer,  and  who  after  recognizing  her  duty 
to  return. the  money,  converted  it  to  her  own  use,  was  held  to  have 
received  it  by  virtue  of  her  employment,  under  a  statute  embracing 
all  property  that  may  come  into  an  employee's  possession,  care, 
custody,  or  control  by  reason  of  employment.*    And,  likewise,  a  clerk 

18.  Com.  v.  Ryan,  155  Mass.  523,   Am.  Rep.  706. 

30  N.  E.  364,  31  A.  S.  B.  560,  15       2.  Colip  v.  State,  153  Ind.  584,  55 

L.R.A.  317.  N.  E.  739,  74  A.  S.  R.  322. 

19.  Note:  87  A,  S.  B.  34.  3.  Neal  v.  State,  55  Fla.  140,  46  So. 

20.  Smith  v.  State,  53  Tex.  Crim.  845,  19  L.R.A.(N.S.)  371.  See  inlra, 
117,  109  S.  W.  118, 15  Ann.  Caa.  435,  par.  16,  as  to  property  received  by 
17  L.R.A.(N.S.)  531  and  note.  mistake;  and  par.  25,  bailees. 

1.  Ker  V.  People.  110  lU.  627,  51 
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empowered  to  transfer  the  title  to  property  has  such  property  under 
his  care  by  virtue  of  his  employment.* 

13.  Possession  by  Virtue  of  Employment. — Statutes  defining  embez- 
zlement are  generally  intended  to  reach  servants,  agents,  and  others 
who  occupy  fiduciary  relations,  and  who,  because  they  acquire  the 
possession  of  property,  lawfully,  cannot  be  guilty  of  larceny.  Hence, 
the  statutes  usually  provide  that  the  money  or  property  embezzled 
must  have  come  into  the  possession  of  the  accused  by  virtue  of  his 
employment,*  or  by  virtue  of  his  office."  But  the  rule  appHes  even 
if  the  statute  contain  no  such  words;  for  the  gist  of  this  offense,  as 
distinguished  from  larceny,  is  the  breach  of  trust  committed  by  one 
occupying  a  fiduciary  relation;  and  if  there  be  no  such  relation,  or 
if  the  property  was  not  received  with  any  reference  to  that  relation, 
but  in  an  entirely  dift'ereat  capacity,  then  it  is  not  embezzlement, 
because  there  is  no  breach  of  trust  or  confidence.'  The  word  "employ- 
ment" in  such  a  statute  has  been  held  to  mean  the  authority  of  the 
accused  from  his  employer.  The  employment  may  be  permanent, 
or  it  may  be  temporary  or  occasional ;  ®  or  general  for  the  trans- 
action of  any  bu-siness,  or  it  may  be  special  for  the  purpose  of  a 
single  transaction.®  The  modern  and  general  rule  is  that  so  long 
as  the  fiduciary  relation  can  be  shown,  the  offen.se  may  exist.  Just 
where  this  relation  ends  is,  however,  at  times  difficult  to  determine. 
In  general  it  may  be  said  that  the  fiduciary  relation  exists  so  long 
as  the  employee  acts  within  the  scope  of  his  employment,  and  as 
he  may,  within  the  scope  of  his  employment  do  unauthorized  acts, 
the  fiduciary  relation  may  exist  in  connection  with  unauthorized 
acts.*"  The  courts  will  not  rigidly  inquire  into  the  question  as  to 
whether  or  not  the  money  or  property  appropriated  was  received 
within  the  authority  of  the  appropriator  where  it  appears  that  it  was 
received  by  him  because  of  his  employment.*^  And  so,  in  the  inquiry 
whether  property  comes  into  the  possession  of  an  employee  by  virtue 
of  his  employment,  the  technical  distinction  between  custody  and 
po&session,  and  the  rule  that  the  possession  of  a  servant  when  acquired 
from  the  master  is  the  possession  of  the  master  are  not  observed.  Thus 
cases  are  not  wanting  which  are  upheld  as  embezzlement  under  such 
statutes,  notwithstanding  the  fact  that  they  are  clearly  cases  of  lar- 
ceny at  common  law.*^    This  is  particularly  true  of  decisions  under 

4.  Calkins  v.  State,  18  Ohio  St.  366,       7.  Com.  v.  Hays,  14  Gray   (Mass.) 
98  Am.  Dec.  121.  62,  74  Am.  Dep.  6fi2. 

5.  Piillam  V.  State,  78  Ala.  31,  56       Note:  98  Am.  Dec.  138. 

Am.  Rep.  21;  State  v.  Casey,  207  Mo.        8.  Note:   15  Ann.   Can.  443,  444. 
1,  105  S.  W.  645,  123  A.  S.  R.  367,  13       9.  PuUam  v.  State,  78  Ala.  31,  56 

Ann.  Cas.  878.  Am.  Rep.  21.    See  infra,  par.  22. 

Notes:  98  Am.  Dec.  138;  87  A.  S.        10.  Note:  98  Am.  Dec.  138. 
R.  35,  36,  37.  11.  Note:  17  L.R.A.(N.S.)   533. 

6.  Notes:  87  A.  S.  R.  37;  15  Ann.       12.  State  v.  Taberner,  14  R.  I.  272, 
Cas.  443.  51  Am.  Rep.  382. 
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embezzlement  statutes  which  include  property  that  comes  "under  the 
care"  of  an  employee  by  virtue  of  his  employment.  The  phrase 
"under  his  care"  will  cover  property  merely  in  his  custody,  and 
therefore,  under  such  a  statute,  it  becomes  immaterial  whether  he 
receives  possession  of  the  property  from  a  third  person  or  from  his 
master;  for  in  either  case  the  property  is  under  his  care,  and  if  he 
converts  it  he  is  guilty  of  embezzlement.**  Then,  too,  there  is  another 
principle  of  law  applied  with  regard  to  the  authority  of  employees 
which  goes  even  beyond  the  statutory  provisions.  That  is  the  prin- 
ciple of  estoppel  which  does  not  permit  a  servant  to  deny  his  author- 
ity, or  justify  his  act  by  proving  that  he  was  not  in  fact  a  servant. 
The  same  principle  has  also  been  applied  in  some  jurisdictions  in 
the  case  of  officers  who  assume  authority  to  collect  money  and  then 
convert  it.  And  most  of  the  cases  hold,  that  an  officer  accused  of 
embezzlement  cannot  depend  on  the  ground  that  he  is  merely  a  de 
facto  officer.**  But  the  application  of  this  principle  frequently  involves 
a  disregard  of  the  essential  distinctions  between  larceny  and  embez- 
zlement and  obtaining  goods  by  false  pretenses,  that  is,  the  existence 
of  a  fiduciary  relation.** 

14.  Debtor  and  Creditor. — ^When  the  dealings  between  two  per- 
sons create  a  relation  of  debtor  and  creditor  and  not  one  of  the  trust 
relations  enumerated  in  the  statute,  the  money  is  not  held  by  virtue 
of  a  trust  relationship,  and  the  offense  of  embezzlement  is  not  com- 
mitted by  a  failure  to  pay  it  over.  Under  this  rule  it  has  been  held 
that  a  laundry  agent  who  is  paid  by  commissions,  and  who  is  charged 
with  the  entire  amount  of  laundry  work  done,  stands  in  the  relation 
of  debtor  to  the  laundry  company,  holds  the  money  collected  in  that 
capacity,  and  cannot  be  convicted  of  embezzlement.  Similarly,  a 
contract  for  the  sale  of  money  creates  a  relation  of  debtor  and  cred- 
itor, and  not  one  of  trust,  so  that  a  failure  to  pay  over  the  money 
will  not  constitute  embezzlement.**  Whether  the  relation  of  debtor 
and  creditor  exists  depends  upon  the  facts  of  the  particular  case. 
Thus,  the  course  of  dealings  between  a  principal  and  his  agent,  as 
where  the  former  acquiesces  in  the  practice  of  the  latter  of  dispos- 
ing of  money  collected,  on  his  own  general  account  and  in  treating 
deposits  as  his  own,  may  perhaps  divest  the  principal  of  his  specific 
property  in  such  deposits  and  establish  between  the  two  the  simple 
relation  of  creditor  and  debtor.*'  So  under  a  statute  requiring  that 
the  clerk  of  a  federal  district  court  shall  at  the  time  of  making  his 
half-yearly  return  to  the  attorney-general,   pay  into  the  treasury, 

Note:  87  A.  S.  R.  35,  36.  23  L.R.A.(N.S.)  761. 

13.  Note:  98  Am.  Dec.  130.  Note:  98  Am.  Dec.  140. 

14.  Notes:  23  L.R.A.(N.S.)   761  et       16.  Note:  87  A.  S.  R.  37,  38. 
seq.;  3  Ann.  Cas.  844.  17.  State  v.  Kent,  22  Minn.  41,  21 

15.  Hartnett  v.  State,  56  Tex.  Crim.  Am.  Rep.  764. 
281,  119  S.  W.  855, 133  A.  S.  R.  971, 
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or  deposit  to  the  credit  of  the  treasurer,  as  he  may  be  directed  by 
the  attorney-general,  any  surplus  of  the  fees  and  emoluments  of 
his  office  shown  by  the  return  to  exist  over  and  above  the  compen- 
sation and  allowances  authorized  by  law  to  be  retained  by  him,  it 
has  been  held  that  as  to  the  surplus  fees  and  emoluments  the  clerk 
is  a  debtor  and  not  a  trustee.*^  But  a  depositor  in  an  insolvent  bank, 
it  has  been  held,  is  not  indebted  to  it  within  the  meaning  of  an 
exception  in  a  statute  defining  embezzlement,  merely  because  the 
bank  holds  his  unmatured  note,  while  a  much  larger  sum  is  due  him 
from  the  bank.*' 

15.  Money  or  Property  Received  by  Mistake.  —  Whether  the 
wrongful  appropriation  of  money  received  by  mistake  constitutes 
embezzlement  depends  upon  the  language  of  the  particular  statute. 
In  most  jurisdictions  where  the  question  has  come  up  for  considera- 
tion the  statutes  have  been  held  to  be  too  narrow  in  their  scope  to 
include  the  conversion  of  money  thus  received.  Where,  for  instance, 
a  statute  requires  the  element  of  trust  or  confidence  to  exist  in  connec- 
tion with  the  delivery  of  property,  there  can  be  no  embezzlement  of 
property  delivered  by  mistake  within  the  proviso  of  such  statute.** 
In  the  absence  of  a  breach  of  trust  or  violation  of  confidence  inten- 
tionally reposed  by  one  person  and  voluntarily  assumed  by  another, 
the  moral  turpitude  is  not  so  great  as  in  those  cases  usually  compre- 
hended within  the  ofifense  of  e.nbezzlement  and  it  is  not  regarded  as 
likely  that  the  legislature  intended  to  pleu:e  them  on  the  same  foot- 
ing.* 

IV.  Conversion  and  Appropriation  of  Property 

16.  In  General. — Conversion,  as  a  necessary  elejnent  of  the  offense 
of  embezzlement,  is  the  fraudulent  appropriation  of  another's  prop- 
erty to  one's  own  use.*  But  while  there  must  be  a  conversion,  this 
may  be  either  actual  or  constructive.*  The  statutes  usually  provide 
that  the  conversion  of  the  property  of  another  must  be  "to  one's  own 
use,"  and  in  several  jurisdictions  it  is  also  stipulated  that  it  may 
be  "to  the  use  of  another."  To  appropriate  "to  one's  own  use"  does 
not  necessarily  mean  to  one's  personal  advantage.     Every  attempt 

18.  United  States  v.  Mason,  218  U.  2.  Pullam  v.  State,  78  Ala.  31,  56 
S.  517,  31  S.  Ct.  28,  54  U.  S.  (L.  Am.  Rep.  21;  State  v.  Ensley,  177  Ind. 
ed.)  1133.  483,  97  N.  E.  113,  Ann.  Cas.  1914D 

19.  State  V.  Beach,  147  Ind.  74,  43  1306. 

N.  E.  949,  46  N.  E.  145,  36  L.R.A.  Notes:  98  Am.  Dec.  151;  87  A.  S. 
179.    See  Banks,  vol.  3,  p.  519,  as  to   R.  38,  39. 

the  relation  between  bank  and  de-  3.  State  v.  Ensley,  177  Ind.  483,  97 
positor.  N.  E.   113,  Ann.   Cas.   1914D   1306; 

20.  Note:  19  L.R.A.(N.S.)  371,  372.   Pittsburgh  A.  &  M.  Pass.  Ry.  Co.  v. 
1.  Com.  V.  Hays,  14  Gray  (Mass.)  62,  McGurdy,  114  Pa.  St.  554,  8  Atl.  230, 

74  Am.  Dec.  662.    See  supra,  par.  13.   60  Am.  Rep.  363. 
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by  one  person  to  dispose  of  the  goods  of  another,  without  right,  as 
if  they  were  his  own,  is  a  conversion  to  his  own  use.*  It  has  been 
held  ttiat  a  person  may  convert  money  to  his  own  use  by  paying, it 
into  the  treasury  and  mingling  it  with  the  funds  of  an  insolvent 
corporation  which  is  under  his  control  and  of  which  he  is  a  stock- 
holder and  the  officer  in  charge.'  Where  one  has  authority  as  an 
agent  of  another  to  sell  an  article  on  certain  terms,  and  he  sells  it 
on  those  terms  and  as  the  property  of  such  other,  he  cannot  be  charged 
with  embezzling  the  article  although  there  may  be  a  subsequent 
embezzlement  of  the  proceeds.*  In  the  case  of  a  conversion  by  an 
insolvent  bank  under  a  statute  which  prohibits  the  receiving  of  depos- 
its within  a  certain  time  before  failure,  it  is  usually  provided  that 
the  deposit  must  be  lost  to  the  depositor.  The  loss  of  a  deposit  under 
such  a  statute  has  been  held  sufficiently  established  by  proving  the 
insolvency  of  the  bank  at  the  time  of  the  deposit,  and  that  by  reason 
thereof  it  has  not  been  repaid.'  It  is  not  necessary  for  the  state  to 
show  what  becomes  of  money  after  it  is  embezzled.' 

17.  Effect  of  Mere  Nonpayment  of  Money. — The  mere  neglect  to 
pay  over  money  is  not  sufficient  proof  of  a  fraudulent  conversion  to 
one's  own  use,'  for  there  may  be  losses  and  failures  to  pay  or  even 
to  account  where  the  failure  is  due  to  misfortune  or  other  cause  not 
criminal.*'  But  an  officer  of  a  corporation  who  appropriates  trust 
funds  to  private  purposes  and  refuses  to  account  for  them,  has  been 
held  to  be  guilty  of  embezzlement  although  he  is  not  bound  by  law 
to  pay  over  the  identical  money  received.** 

18.  Necessity  of  Demand. — In  the  absence  of  a  statutory  require- 
ment to  that  effect  the  owner  of  property  need  not  as  a  rule  make  a 
demand  for  its  return.**  Such  requirement,  it  has  been  urged,  would 
be  a  direct  encouragement  of  laxity  in  duty,  for  an  agent  and  espe- 
cially a  public  officer  could  retain  money  that  came  into  his  posses- 
sion for  an  indefinite  length  of  time ;  then,  if  an  investigation  would 
disclose  that  such  money  had  been  retained,  all  that  the  accused  would 
have  to  do  would  be  to  pay  it  over  on  demand.**    It  is  only  when 

4.  State  V.  Boss,  55  Ore.  450,  104  L.B.A.  176;  State  v.  Beach,  147  Ind. 
Pac.  596,  106  Pac.  1022,  42  L.B.A.  74,  43  N.  E.  949,  46  N.  E.  145,  36 
(N.S.)  601  (construing  a  statute  re-  L.B.A.  179.  See  also  Banks,  vol.  3, 
lating  to  the  larceny  of  public  money  pp.  498-499. 

by  one  to  whom  such  money  is  en-  8.  Eggleston  v.  State,  129  Ala.  80, 

trusted,    and    distinguishing    between  30  So.  582,  87  A.  S.  B.  17. 

conversion  in  such  a  case  and  conver-  9.  Note:  87  A.  S.  B.  39,  40,  42. 

sion  in  cases  of  embezzlement.)  10.  People  v.  Bringard,  39  Mich.  22, 

5.  Milbrath  v.  State,  138  Wis.  354,  33  Am.  Bep.  344. 

120  N.  W.  252,  131  A.  S.  E.  1012.       11.  People  v.  Bringard,  39  Mich.  22, 

6.  McCrary  v.  State,  51  Tex.  Crim.   33  Am.  Rep.  344. 

502,  103  S.  W.  924,  123  A.  S.  R.  905,  12.  People  v.  Gordon,  133  Cal.  328, 
14  Ann-  Cas.  722.    See  supra,  par.  6.   65  Pac.  746,  85  A.  S.  R.  174. 

7.  Meadovcroft  v.  People,  163  111.  13.  State  v.  Leonard,  56  Wash.  83, 
66,  46  N.  E.  991,  54  A.  S.  B.  447,  35  105  Pac.  163,  21  Ann.  Cas.  69. 
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other  evidence  to  prove  a  fraudulent  conversion  is  not  available,  that 
the  proof  of  a  demand  is  necessary.**  For  instance,  in  cases  of 
agency  where  the  time  for  the  return  of  funds  collected  is  indefinite 
or  not  fixed,  a  demand  may  be  necessary ;  but  a  demand  is  not  neces- 
sary when  the  time  of  an  accounting  and  the  payment  of  money 
is  definitely  fixed.*'  Under  some  statutory  definitions  of  embezzle- 
ment, however,  a  demand  is  required ;  **  but  even  where  a  statute 
requires  a  demand,  as  where  it  provides  that  if  a  person  fails  to 
restore  or  account  for  money  within  thirty  days  after  proper  demand 
therefor  he  shall  be  presumed  guilty,  the  remedy  has  been  held  to 
be  merely  cumulative,  that  is,  fraudulent  conversion  might  be  shown 
by  other  proof.*'  Furthermore,  even  where  proof  of  demand  and 
refusal  raises  a  presumption  of  guilt  and  makes  a  prima  facie  case 
against  the  accused,  the  presumption  may  be  overcome  by  an  infer- 
ence of  innocence.  Thus  in  a  business  failure,  proof  that  the  accused 
had  made  no  preparations  for  the  collapse,  which  was  brought  about 
by  a  declining  market,  and  that  he  was  a  man  of  irreproachable  char- 
acter, has  been  held  to  be  evidence  sufficiently  strong  to  overcome  such 
presumption  of  guilt." 

V.  Intent 

19.  Necessity  of  Intent. — ^In  the  case  of  embezzlement,  as  in  other 
crimes,  a  criminal  intent  is  necessary.  The  defendant  must  have  acted 
with  felonious  intent,  and  made  an  intentionally  wrong  disposal  of 
the  property,  indicating  a  design  to  cheat  and  deceive  the  owner.** 
Accordingly,  the  mere  detention  of  money  belonging  to  another, 
without  a  fraudulent  intent  to  deprive  that  other  of  his  property, 
does  not,  it  has  been  held,  constitute  embezzlement ;  ••  or  the  mere 
voluntary  doing  of  an  act,  the  unexpected  consequence  of  which,  is 
to  deprive  the  owner  of  his  property,  there  being  no  intention  that 
the  act  shall  have  such  result,  cannot  constitute  the  crime.*  Further- 
more, the  felonious  intent  must  exist  at  the  time  of  the  appropria- 
tion. Indeed,  the  time  when  this  intent  to  steal  is  formed  marks 
,the  distinction  between  larceny  and  embezzlement  as  it  is  generally 

14.  State  V.  Ross,  55  Ore.  450,  104       17.  State  v.  Moyer,  58  W.  Va.  146, 
Pao.  596,  106  Pae.  1022,  42  L.R.A.  62  S.  E.  30,  6  Ann.  Cas.  344. 
(N.S.)    601;   Milbrath   v.   State,   138       18.  State  v.  Cowdery,  79  Minn.  94, 
Wis.  354,  120  N.  W.  252,  131  A.  S.  81  N.  W.  750,  48  L.RA.  92. 
R.  1012.  19.  Note:   98  Am.  Dec.  132.     See 

Note :  87  A.  S.  R.  4L  generally,  Cbimikal  Law,  vol.  8,  p.  60 

16.  State  V,  Ensley,  177  Ind.  483,  et  seq. 
97  N.  E.  113,  Ann.  Cas.  1914D  1306       20.  State  v.  Moyer,  58  W.  Va.  146, 
and  note;  State  v.  Moyer,  58  W,  Va.  52  S.  E.  30,  6  Ann.  Cas.  344.     See 
146,  52  S.  E.  30,  6  Ann.  Cas.  344.  also  supra,  par.  17. 

16.  Notes:  98  Am.  Dec  170;  87  A.       1.  State  v.  Carmean,  126  la.  291, 
S  R.  4L  102  N.  W.  97,  106  A.  S.  R.  352. 
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recogoized.  If  at  the  time  the  person  receives. the  property  he  had 
the  fraudulent  intent  to  convert  it  to  his  own  use  and  to  deprive 
the  owner  of  it,  and  did  in  fact  obtain  possession  for  that  purpose, 
then  the  crime  is  larceny.  But  if  the  original  taking  was  not  feloni- 
ous, and  the  intent  to  steal  was  not  formed  until  after  possession  was 
obtained,  the  offense  is  embezzlement.*  So,  if  one  intrusted  with 
•property  converts  it  by  a  sale  with  the  purpose  of  fraudulently 
appropriating  it,  the  offense  is  embezzlement.  But  if  at  the  time  of 
the  sale  no  such  intent  existed,  and  he  intended  to  turn  over  the 
proceeds  to  the  owner,  but  later  conceived  the  fraudulent  purpose 
and  converted  the  proceeds,  there  is  no  embezzlement  of  the  property 
sold.*  In  a  few  jurisdictions  it  has  been  held,  how^ever,  that  the 
offense  is  complete  even  though  the  fraudulent  intent  to  appropriate 
is  conceived  before  the  possession  of  the  property  embezzled  is 
acquired.*  But  to  constitute  the  crime  something  must  be  done  in 
execution  of  the  fraudulent  intention.*  Thus,  the  intention  of  a 
state  treasurer  to  retain  to  his  own  use  any  interest  received  from 
the  deposit  of  public  money  is  not  sufficient  to  characterize  the  act 
of  making  such  deposit  as  a  conversion  to  his  own  use  of  the  funds 
thus  deposited,  and  an  embezzlement  thereof;  for  the  interest  the 
officer  intended  to  retain  unlawfully  had  never  been  in  his  hands; 
in  fact  had  not  accrued  when  the  deposit  was  made.*  The  proof 
of  intent  involves,  of  course,  principles  applicable  to  evidence  in 
criminal  cases  generally ; '  but  in  some  instances  fraudulent  intent 
is  made  presumptive  by  statute.  The  failure,  suspension,  or  invol- 
untary liquidation  of  a  banker  within  a  certain  time  after  receiv- 
ing a  deposit  has  in  several  states  been  made  prima  facie  evidence 
of  an  intent  to  defraud;  *  and  where  the  evil  intended  to  be  remedied 
is  the  overdrawing  of  accounts  by  officers  of  banks,  a  fraudulent  intent 
has  been  held  to  be  unnecessary.*  If,  however,  appropriation  is  made 
upon  the  belief  honestly  entertained  by  the  accused  that  he  had 
lawful  title  or  right  to  appropriate  it,  the  act  is  not  criminal;  as,  for 
instance,  where  an  agent  believes,  though  mistakenly,  that  he  has  a 

2.  Eggleston  v.  State,  129  Ala.  80,       7.  See  infra,  par.  20;  and  generally, 
30  So.  582,  87  A.  S.  R.  17.  •  see  Criminal  Law,  vol.  8,  p.  181  et 

Note:  87  A.  S.  R.  29.  seq. 

3.  Note:  87  A.  S.  R.  29.  8.  Meadowcroft  v.  People,  163  HI. 

4.  State  V.  Tabemer,  14  R.  I.  272,  56,  45  N.  E.  991,  54  A.  S.  R.  447,  35 
51  Am.  Rep.  382.  L.R.A.  176;  State  v.  Beach,  147  Ind. 

Note:  87  A.  S.  R.  29.     See  supra,  74,  43  N.  E.  949,  46  N.  E.  145,  36 
par.  10,  as  to  legality  of  possession.  L.R.A.  179.    See  Banks,  vol.  3,  p.  506 

6.  Territory  v.  Hale,  13  N.  M.  181,  et  seq.,  as  to  misapplication  of  funds 
81  Pac.  583,  13  Ann.  Cas.  551.  of  bank  generally. 

6.  State  V.  McFetridge,  84  Wis.  473,       9.  Note:  87  A.  S.  R.  27. 
54  N.  W.  1,  998,  20  L.R.A.  223. 
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claim  against  hia  {oincipal,  and  in  good  ftdth  undertakes  to  secure 
himself  against  loss,  he  is  not  guilty  of  embezzlement.^** 

20.  When  Intent  SufSciently  Appears. — The  intent  to  embezzle 
may  be  -manifested  by  various  acts,  such  as  making  false  entries, 
denial  of  receipts  of  money,  not  accounting  when  it  should  be  done, 
rendering  false  accounts,  or  practicing  any  form  of  deceit,  or  run- 
ning away  with  the  money,  or  actually  expending  the  money  for 
defendant's  own  uses  contrary  to  his  directions,  or  otherwise  divert- 
ing the  course  of  the  money  to  make  it  his  own.**  Furthermore, 
intent  may  be  made  to  appear  from  circumstantial  as  well  as  from 
direct  evidence.**  In  the  case  of  a  public  officer  the  mere  failure  to 
pay  over  the  amount  with  which  such  officer  is  chargeable  is  not 
alone  sufficient  to  establish  a  fraudulent  appropriation,**  unless  the 
act  or  omission  is  of  itself  made  to  constitute  the  offense.**  If,  how- 
ever, an  act  forbidden  by  law  is  intentionally  done,  or  if  there  is  a 
felonious  or  fraudulent  conversion,  or  if  it  appears  that  the  accused 
did  not  confess  to  taking  money  until  he  was  found  out  and  charged 
with  taking  it,  an  intent  to  embezzle  will  be  inferred.**  The  law 
will  presume  a  criminal  intent,  it  has  also  been  held,  when  one 
knowingly  appropriates  money  belonging  to  another  to  his  own  pri- 
vate use;  and  even  though  at  the  time  he  does  so,  he  intends  to 
restore  it,  it  is  nevertheless  embezzlement  within  the  spirit  as  well 
as  the  letter  of  the  law,**  However,  an  innocent  exercise  of  tem- 
porary dominion  over  the  property,  where  the  intention  exists  to 
repay  or  restore  it,  is  not  an  appropriation  within  the  meaning  of  a 
statute  defining  the  offense.*' 

VI.  Persons  Who  May  Commit  Embezzlement 

21.  Servants. — ^In  the  statutes  defining  embezzlement,  servants  are 
almost  uniformly  made  one  of  the  classes  of  persons  who  can  commit 
the  crime.**  A  servant  within  the  meaning  of  embezzlement  statutes, 
is  any  person  who  is  in  the  employ  of  another,  and  who,  in  the  dis- 

10.  Ross  V.  Innis,  36  lU.  487,  85  Am.       15.  Note:  87  A.  S.  B.  27. 

liec.  373.  16.  National  Life  &  Accident  Ins. 

11.  Territory  v.  Hale,  13  N.  M.  181,  Co.  v.  Gibson,  101  S.  W.  895,  31  Ky. 
Ai  Pae.  583,  13.Ann.  Cas.  55L  L.   Rep.   101,   12   L.R.A.(N.S.)    717; 

12.  SUte  V.  Sage,  22  Idaho  489, 126  State  v.  Baxter,  89  Ohio  St.  269,  104 
x-ac.  403,  Ann.  Cas.  1914B  251;  Na-  N.  E.  331,  52  L.R.A.(N.S.)  1019; 
donal  Life  &  Accident  Ins.  Co.  v.  Gib-  State  v.  Duerksen,  8  Okla.  Crim.  601, 
8<m,  101  S.  W.  895,  31  Ky.  L.  Rep.  129  Pac.  881,  52  L.R.A.(N.S.)  1013 
101,  12  L.R.A.(N.S.)  717.  and  note.     See  supra,  par.  19,  as  to 

Note :  98  Am.  Dec.  132.  when   int«nt  is  presumed  in  specific 

13.  Robinson  v.  State,  109  Ga.  564,  cases  under  the  statutes. 

35  S.  E.  57,  77  A.  S.  R.  392.  17.  State  v.  Moyer,  58  W.  Va.  146, 

14.  People  v.  Warren,  122  Mich.  52  S.  E.  30,  6  Ann.  Cas.  344,  seems 
504,  81  N.  W.  360,  80  A.  6.  R.  682.       to  be  in  conflict  with  this  view. 

Note:  87  A.  S.  R.  28.         *  18.  Note:  87  A.  S.  R.  42. 
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charge  of  his  duties,  is  subject  to  the  immediate  control  and  direction 
of  his  ^mployer.i'  In  conformity  with  this  definition,  a  stage  driver,** 
private  house  servants  or  domestics,  day  laborers  engaged  to  carrj- 
vegetables  to  market  for  sale  and  to  bring  back  the  proceeds,  and 
solicitors  engaged  for  a  salary  to  collect  d^ts  have  been  held  to  be 
servants.  In  a  few  jurisdictions  it  has  been  intimated  that  commis- 
sion merchants,  auctioneers,  and  attorneys  authorized  to  collect  de- 
mands are  not  servants  or  agents ;  *  but  it  is  doubtful  whether  these 
authorities  would  be  followed.*  Whether  a  trustee. of  a  fraternal 
society  may  be  regarded  as  a  clerk  or  servant  depends  upon  his  duties 
in  addition  to  those  that  are  strictly  a  trustee's.* 

22.  Agents. — Embezzlement  by  agents  is  provided  for  by  the  stat^ 
utes  of  most  of  the  states.*  While  the  term  t^ent  has  a  wide  appli- 
cation, and  comprehends  many  classes  of  persons  who  are  specially 
designated  otherwise,  it  is  not  so  employed  in  embezzlement  statutes. 
As  used  in  such  statutes,  it  is  to  be  construed  in  its  popular  sense; 
meaning  one  who  undertakes  to  transact  some  business,  or  to  man- 
age some  affair  for  another  by  the  authority  and  on  account  of  the 
latter,  and  to  render  an  account  of  it.  The  term,  as  employed  in 
the  statutes  imports  a  principal,  and  implies  employment,  service, 
del^ated  authority  to  do  something  in  the  name  and  stead  of  the 
principal — an  employment  by  virtue  of  which  the  money  or  prop- 
erty came  into  his  possession.  The  employment  need  not,  however, 
be  permanent.  It  may  be  temporary  or  occasional;  and  general,  to 
transact  any  business ;  or  special,  to  make  a  single  transaction.*  After 
the  relation  of  agency  is  once  established,  property  entrusted  to  the 
agent  is  received  by  him  by  virtue  of  his  employment.*  And  an 
agency  without  compensation,  being  one  of  trust  and  confidence, 
falls  within  the  statute  relating  to  embezzlement^     But  where  an 

10.  People  ▼.  Sherman,  10  Wend.  See  supra,  par.  13,  as  to  possession 

(N.  Y.)  298,  25  Am.  Dec.  563;  Calkins  by  virtue  of  employment. 

V.  State,  18  Ohio  St.  366,  98  Am.  Dec.  6.  Com.  v.  Libbey,  11  Mete.  (Mass.) 

121.  64,  45  Am.  Dec.  185,  distinguish ing 

Note:  98  Am.  Dec.  141.  between  agencies  in  which  the  right 

20.  People  v.   Sherman,  10   Wend,  of  property  and  the  possession  oon- 

(N.  Y.)  298,  25  Am.  Dec.  563.  tinned  in  the  principal,  as  in  the  case 

1.  Com.      V.     Libbey,     11     Mete,  of  a  domestic  servant,  and  cases  of 
(Mass.)  64,  45  Am.  Dec.  185.  commission     merchants,     auctioneers, 

2.  State  V.  Crosswhite,  130  Mo.  -358,  and  attorneys  authorized  to  collect  (l»- 
32  S.  W.  991,  51  A.  S.  R.  571.  mands,  and"  who  therefore  have  a  car- 
Note:  98  Am.  Dec.  142.  tain  right  in  the  property  allied  to 

3.  Note:  98  Am.  Dec.  144.  have  been  embezzled. 

4.  State  v.  Eusnick,  45  Ohio  St.  535,  Note:  98  Am.  Dec.  142,  145. 

15  N.  E.  481,  4  A.  S.  R.  564.  7.  Stat^  v.  Fraley,  71  W.  Va.  100, 

Note:  87  A.  S.  R.  42.  76  S.  E.  134,  42  L.R.A.(N.S.)   498. 

6.  Pullam  V.  State,  78  Ala.  31,  56       Note:  98  Am.  Dec.  143.    See  gener- 

Am.  Rep.  21 ;  State  v.  Roubles,  43  La.   ally,  Principal  and  Agent. 

Ann.  200,  9  So.  435,  26  A.  S.  R.  179. 
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agency  is  not  established  there  cannot  be  a  conviction  based  on  that 
relation  within  the  meaning  of  a  statute  prescribing  a  punishment 
for  embezzlement.^  It  has  been  held  that  a  middleman,  or  an  agent 
of  an  agent,  may  be  within  an  embezzlement  statute.*  Likewise, 
an  agent  appointed  to  wind  up  the  affairs  of  an  insolvent  bank  has 
been  held  to  be  subject  to  indictment  under  U.  S.  Rev.  St.  §  5209, 
in  case  he  wilfully  misapplies  its  funds,  although  such  office  was  not 
created  by  statute,  since  it  has  long  been  recognized  as  permitted 
by  law,  and  the  word  "agent"  is  used  in  the  statute  as  descriptive  of 
those  subject  to  its  provisions.  That  such  agent  was  appointed  by 
the  vote  of  stockholders  does  not  make  him  their  individual  agent 
rather  than  the  agent  of  the  corporation,  so  as  to  take  him  out  of  the 
provisions  of  this  statute,  which  provides  for  the  punishment  of 
agents  of  banks  who  misapply  the  bank  funds. ^*  But  a  receiver  is 
not  an  agent  within  the  meaning  of  an  embezzlement  statute  being 
rather  the  hand  or  arm  of  the  court  iteelf,  and  the  court  is  not  an 
employer  as  the  term  is  ordinarily  understood.  Nor  can  the 
parties  litigant  be  said  to  be  his  employers,  because  they  do  not 
consent  to  his  appointment  and  he  does  not  act  under  their  orders 
or  directions.**  If  the  circumstances  are  such  that  one  who  agrees 
to  collect  money  as  agent  does  so  in  contemplation  of  law  as  prin- 
cipal the  charge  of  embezzlement  wiU  not  lie.  For  instance,  a  mail 
carrier  who  makes  a  void  assignment  of  his  salary  before  it  is  earned 
and  takes  an  appointment  as  agent  from  the  assignee  to  collect  it 
for  him,  is  not  guilty  of  embezzlement  because  he  appropriates  the 
salary  to  his  own  use.  The  attempted  assignment  being  void  as 
against  public  policy,  the  assignor  is  not  divested  of  his  right  to 
collect  for  himself  and  in  his  own  right,  and  consequently  he  does 
not  act  as  the  agent  of  the  assignee.** 

23.  Partners  and  Otiier  Joint  Owners. — The  statutes  in  most  of 
the  states  which  undertake  to  define  embezzlement  require  that  the 
subject  of  the  offense  shall  be  shown  to  be  "the  property  of  another;" 
which  has  been  almost  universally  construed  to  mean  that  it  must  be 
wholly  the  property  of  another.  Consequently  the  rule  has  been  laid 
down  that  a  member  of  an  ordinary  partnership  cannot  be  convicted 
of  the  embezzlement  of  partnership  property.**  Each  partner  is  the 
ultimate  owner  of  an  undivided  interest  in  all  the  partnership  prop- 

8.  Brewer  v.  State,  83  Ala.  U3,  3  51  Pac.  290,  39  L.B.A.  860. 

So.  816,  3  A.  S.R.  693;  Stone  V.  Com.,  12.  State  v.  Williamson,  118  Mo. 
104  Ky.  220,  46  S.  W.  721,  84  A.  S.  146,  23  S.  W.  1064,  40  A.  8.  R.  358, 
R.  452,  21  L.R.A.  827. 

9.  Note:  98  Am.  Deo.  144.  IS.  McCrary  v.  State,  51  Tex.  Crim. 

10.  Jewett    V.    United    States,    100   502, 103  S.  W.  924, 123  A.  S.  B.  905, 
Fed.  832,  41  C.  C.  A.  88,  53  L.R.A.   14  Ann.  Caa.  722. 

568.  Notes:  87  A.  S.  R.  44;  31  LJL.A. 

11.  State  v.  Hubbard,  58  Kan.  797,    (N.S.)  823. 
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erty,  and  none  of  such  property  can  be  said,  with  reference  to  any 
partner,  to  be  the  property  of  another;  ^*  and  the  possession  of  each 
partner  is  in  contemplation  of  law  the  possession  of  the  firm.**  An- 
other reason  advanced  for  the  rule  is  that  a  partner  could  not 
be  the  clerk,  or  servant  of  the  firm  of  which  he  is  a  member.** 
Where  there  is  no  evidence,  however,  that  the  property  alleged  to 
have  been  embezzled  belonged  to  a  partnership,  a  charge  to  the  effect 
that  a  partner  may  be  guilty  of  embezzling  the  funds  of  the  partner- 
ship, is  not  a  reversible  error.*'  Although  it  is  difficult  to  distin- 
gmsh  in  theory  between  a  partner  and  a  member  of  such  organiza- 
tion who  is  also  employed  by  it,  for  the  difference  appears  to  be 
one  of  degree  of  interest  rather  than  kind,  it  is  a  rule  that  if  in 
addition  to  being  a  member,  one  is  an  employee  of  such  association, 
and  by  virtue  of  his  employment  obtains  money,  he  may  be  guilty 
of  embezzling  such  money.  If  the  law  were  otherwise,  it  has  been 
argued  any  adventurer,  with  a  design  upon  the  money  and  other 
assets  of  a  bank,  would  have  only  to  purchase  a  share  of  its  capital, 
and  thus  armed  he  could,  with  impunity,  pillage  its  vaults  of  their 
contents  and  defend  on  the  ground  that  he  was  a  partner  and  part 
owner  of  the  property  taken  and  that  he  was  not,  for  that  reason, 
amenable  to  the  law.**  In  the  case  of  benevolent  and  fraternal  organ- 
izations the  reasons  why  partners  cannot  commit  the  offense  of  embez- 
zlement are  not  applicable,  and  accordingly  their  fiscal  and  manag- 
ing agents  may  be  guilty  of  embezzlement  by  unauthorized  conver- 
sion of  the  funds  of  such  organizations ;  **  though  it  has  been  held 
in  a  number  of  English  cases  that  a  person  who  is  an  officer  and 
member  of  a  benefit  society  is  not  a  servant  or  clerk  of  the  society 
and  therefore  cannot  be  convicted  of  embezzling  its  funds.* 
,  24.  Husband  and  Wife. — On  the  principle  of  the  unity  of  hus- 
band and  wife  embezzlement  could  not  at  common  law  be  commit- 
ted by  one  against  the  other.  The  chattels  of  a  woman  vested  on 
her  marriage  in  the  husband.  The  authorities  are  somewhat  in  con- 
flict, however,  as  whether  the  common  law  rule  should  be  adhered 
to  in  view  of  the  married  woman's  property  acts.  Some  cases  hold, 
and  this  seems  to  be  the  better  view,  that  these  statutes,  giving  the 
wife  exclusive  control  and  authority  over  her  personal  property,  were 

14.  State  V.  Butman,  61  N.  H.  511,       17.  State  v.  Hogg,  126  La.  1053,  53 
60  Am.  Rep.  332.  So.  225,  21  Ann.  Cas.  124,  29  L.R.A. 

Note:  14  Ann.  Caa.  724.  (N.S.)  830. 

15.  Note:  98  Am.  Dec.  136,  137.  18.  State  v.  Knsnick,  45  Ohio  St. 

16.  State  V.  Hogg,  126  La.  1053,  53  535,  15  N.  E.  481,  4  A.  S.  R.  564. 
So.  225,  21  Ann.  Cas.  124,  29  L.R.A.  19.  Note:  14  Ann.  Cas.  725. 
(N.S.)  830.  1.  Note:  31  L.R.A.(N.S.)  823. 

Note:  98  Am.  Dec.  144. 
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not  intended  to  sever  the  unity  of  person  and  community  of  prop- 
erty existing  between  a  husband  and  ^tife.*  But  where  by  virtue  of 
the  statutes,  a  wife  may  contract  with  her  husband,  and  may  recover 
from  him  for  a  breach  of  contract  or  for  cheating' her  it  would  seem 
reasonable  to  conclude  that  he  could  steal  from  her  also,  where  the 
circumstances  attending  the  wrongful  act  were  such  tiiat  if  per- 
formed by  another  it  would  constitute  an  embezzlement.*  Even  the 
courts  that  are  inclined  to  accept  the  rule  that  a  husband  may  be 
guUty  of  embezzling  property  from  his  wife,  entertain  doubts  whether 
the  principle  would  hold  good  as  regards  the  wife,  especially  in  those 
jurisdictions  where, there  is  a  presumption  of  law  in  regard  to  the 
dominating  influence  of  the  husband.* 

25.  Bailees. — ^The  fraudulent  appropriation  by  a  bailee  of  prop- 
erty obtained  bona  fide  from  or  on  behalf  of  the  bailor  was  not  pun- 
ishable at  common  law,  since  the  possession  was  obtained  lawfully. 
To  cover  this  offense,  statutes  have  been  passed  in  most  jurisdictions. 
The  enactments  are  rather  diverse  in  language,  but  are  all  of  the  same 
general  purpose.*  Under  most  of  the  more  recent  statutes,  practi- 
cally any  bailee  may  be  guilty  of  embezzlement,  or  larceny  after  a 
trust,  as  the  crime  is  designated  in  some  of  the  statutes,*  provided, 
of  course,  there  is  proof  of  positive  fraud  or  intentional  wrong  on 
the  part  of  the  accused.^  Carriers  are,  no  doubt  embraced  by  statutes 
which  refer  to  bailments  in  general  terms,  but  many  statutes  expressly 
include  carriers.*  According  to  the  construction  of  some  of  the  enact- 
ments the  bailor  and  bailee  must  stand  in  a  fiduciary  relation,  that 
is,  the  bailee  must  act  for  and  on  account  of  the  bailor  and  not  for 
himself.  For  example,  a  hirer  of  property  has  been  held  not  to 
be  within  a  statute  of  embezzlement  which  includes  "any  bailee  m 
other  agent."  •  And  the  trust  or  confidence  must  be  intentionally 
reposed.  Where,  therefore,  money  paid  or  property  delivered  through 
mistake  is  appropriated  or  converted  by  the  person  receiving  it,  there 
is  no  breach  of  a  trust  or  violation  of  a  confidence  intentionally  reposed 
by  one  person  and  voluntarily  assumed  by  the  other,  and  the  crime 
of  embezzlement  is  not  committed.**  So,  where  money  was  deposited 
with  a  married  woman  by  a  third  person  to  keep  for  him,  and  the 

2.  Notes:  29  L.R.A.(N.S.)  830;  21  7.  Ahnand  v.  SUte,  110  Ga.  883,  36 
Ann.  Cas.  127.  See  generally,  Hus-  S.  E.  215,  78  A.  S.  R.  140.  See  aupra, 
BAND  AND  WiPE.  par.  19  as  to  necessity  of  intent. 

3.  Hunt  V.  State,  72  Ark.  241,  79  8.  Notes:  98  Am.  Dec.  151;  61  A. 
S.  W.  769,  105  A.  S.  R.  34,  2  Ann.  S.  R.  381. 

Cas.  33,  65  L.R.A.  71.  9.  Watson  v.  State,  70  Ala.  13,  45 

Kote:  29  L.R.A. (N.S.)  831.  Am.  Rep.  70. 

4.  State  V.  Hogg,  126  La.  1053,  53  10.  Note:  98  Am.  Dee.  148.  See 
So.  225,  21  Ann.  Cas.  124,  29  L.R.A.  supra,  par.  13,  as  to  possession  by  vir- 
(N.S.)   830.  tue  of  employment ;  and  supra,  par.  15, 

5.  Note:  98  Am.  Dee.  147.  as  to  property  received  by  mistake. 

6.  Note:  87  A.  S.  R.  44. 
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husband,  knowing  the  facts,  converted  it  to  his  own  use,  it  has  been 
held  that  he  was  not  guilty  of  embezzlement.**  A  bailment  within 
the  purview  of  embezzlement  statutes,  in  the  absence  of  language  to 
the  contrary,  relates  to  something  in  the  hands  of  a  bailee  whidi 
is  to  be  returned  in  specie."  In  other  words,  in  addition  to  the  fraud- 
ulent disposal  of  the  property  under  such  statute,  it  must  be  proved : 
First,  that  there  was  such  delivery  of  the  property  as  to  divest  the 
owner  of  the  possession,  and  vest  it  in  the  accused  for  some  time; 
Secondly,  that  upon  the  expiration  or  determination  of  that  time  the 
same  identical  property  was  to  be  restored  to  the  owner."  In  conform- 
ity with  this  rule  a  person  is  guilty  of  embezzlement,  who,  having  taken 
from  the  maker  of  a  promissory  note  as  security  for  his  liability  as 
indorser  property  which  might  be  the  subject  of  larceny,  fraudulently 
pledged  it  for  his  own  debt,  after  the  payment  of  the  note  by  the 
maker.**  On  the  contrary  a  delivery  on  a  conditional  sale,  the  prop- 
erty to  remain  in  the  vendor  until  the  goods  are  paid  for,  with  the 
right  to  reclaim  them,  does  not  constitute  a  bailment  within  the 
meaning  of  a  statute  providing  for  the  punishment  of  a  bailee  for  the 
wrongful  conversion  of  property  entrusted  to  him.*' 

26.  Attorneys. — ^An  attorney  at  law  may  be  guilty  of  embezzling 
the  money  of  his  client  which  comes  into  his  possession.**  When  an 
attorney  collects  money  for  his  client,  he  acts  as  the  agent  of  the 
client,  as  well  as  his  attorney;  and  in  either  case,  if,  after  making 
the  collection,  he  appropriates  the  money  to  his  own  use,  with  intent 
to  deprive  the  owner  of  it,  he  is  guilty  of  embezzlement.**  Where, 
however,  a  statute  gives  an  attorney  at  law  a  lien  for  a  general  balance 
of  compensation  upon  money  in  his  hands  belonging  to  his  client, 
he  is  not  liable  to  a  prosecution  for  the  embezzlement  of  such  money 
until  such  lien  is  discharged.  If  the  amount  of  the  money  due  is  in 
dispute,  no  binding  adjudication  thereof  can  be  had  in  a  criminal 
court  The  amount  under  such  circumstances  must  first  be  ascertained 
by  an  amicable  adjustment  or  by  a  civil  suit.**  Questions  such  as 
whether  the  attorney  was  acting  in  behalf  of  the  person  on  whose 
account  the  money  was  collected,  or  whether  such  person  had  any 
property  in  the  money,  are  for  the  jury.  An  attorney  who  after 
representing  himself  as  the  agent  of  the  person  on  whose  account  he 
collected  money,  has  been  held  to  be  estopped  to  deny  his  agency.*' 

11.  Pullam  V.  State,  78  Ala.  31,  56  17.  People   ▼.   Converse,  74   Mich. 
Am.  Rep.  21.  478,  42  N.  W.  70,  16  A.  S.  R.  648. 

12.  Com.  V.  Chathams,  50  Pa.  St.  See  Attoknets  at  Law,  vol.  2,  p.  1096 
181,  83  Am.  Dec.  539.  as  to  embezzlement  aa  a  ground  for 

13.  Not?:  98  Am.  Deo.  149.  disbarment. 

14.  Cora.  V.  ButteriA,  100  Mass.  1,  18.  Van  Etten  v.  State,  24  Neb.  734, 
97  Am.  Doc.  65.  40  N.  W.  289,  1  LJI.A  669. 

15.  Erause  v.  Com.,  93  Pa.  St.  418,  19.  Note:  98  Am.  Dee.  145.    See  su- 
39  Am.  Rep.  762.  pra,  par.  13,  as  to  posseasioa  by  viitw 

16.  Note:  87  A.  S.  R.  45.  o£  employment.                               -       . 
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27.  Administrators,  Guardians,  and  Other  Trustees. — Administra- 
tors are  frequently  enumerated  in  statutes  as  persons  who  may  commit 
embezzlement  of  funds  intrusted  to  their  care.  Such  statutes  usually 
read  that  administrators,  guardians,  and  other  trustees  may  be  guilty 
of  embezzlement.***  The  term  trustee  is  more  comprehensive  than 
bailee,  who  is  merely  the  custodian  of  specific  property,  and  less 
comprehensive  than  agent,  who  is  a  person  employed  to  acquire  as 
well  as  to  hold.*  The  embezzlement  by  a  guardian  of  money  which 
he,  on  behalf  of  his  wards,  has  received  from  the  government  as  a 
pension  due  to  them,  is  an  offence  against  the  United  States.*  It  has 
been  held  where  a  trustee  embezzles  several  articles  of  property  at 
one  time  that  he  may  be  indicted  and  convicted  for  embezzlement  of 
each  article  separately.* 

28.  Officers  of  Corporations. — ^Under  the  statutes  of  most  of  the 
states,  officers  of  corporations  may  be  guilty  of  embezzling  property 
in  their  possession;*  and  the  statutes  usually  include  bank  officers 
within  their  terms  or  meaning.*  Since  a  master  or  employer  need 
not  necessarily  be  a  natural  person,  the  designation  of  a  oorpora'tion 
as  such  in  the  statutes  has  in  some  states  been  held  unnecessary.  The 
word  "officers"  is,  however,  generally  included  among  the  persons 
designated  in  the  statutes  as  punishable  for  embezzlement,  because, 
as  their  powers  in  many  cases  are  broad,  they  may  perhaps  not  be 
"clerks,  agents  or  servants," '  within  the  meaning  of  embezzlement 
statutes.  When  the  word  "officer"  is  used  it  is  considered  as  a  nomen 
generalissimum,  and  has  a  comprehensive  signification.*  Corpor^ 
existence  for  the  purpose  of  an  embezzlement  statute  is  sufficiently 
established  by  proving  the  existence  of  the  body  claiming  to  be  a 
corporation,  the  fact  that  it  sued  and  was  sued,  and  exercised  the 
franchise  of  a  corporation.'  The  officers  of  a  trust  company  whose 
acts  result  in  the  conversion  of  funds  deposited  with  it  where  acces- 
sories are  punishable  as  principals,  have  been  held  to  be  indictable 
therefor.  So,  too,  the  officers  and  directors  of  a  company  who  permit 
the  conversion  of  special  deposits  are  personally  liable  for  such  act 
of  embezzlement,  and  the  fact  that  they  act  for  its  benefit  and  not  for 
the  benefit  of  themselves,  in  wrongfully  converting  a  fund  will  not 
relieve  them  from  liability  to  punishment  under  an  embezzlement 
statute.* 

20.  Note:  87  a.  t).  R.  45.  misapplication  of  funds  of  bank  gen- 

1.  Note:  98  Am.  Dec.  148,  143.  erallv. 

2.  Note:  87  A.  S.  B.  45.  6.  Note:  98  Am.  Dec.  145, 146,  147. 

3.  Com.  V.  Butterick,  100  Mass.  1,  7.  CaUdna  v.  State,  18  Ohio  St.  366, 
97  Am.  Dec.  65.  98  Am.  Dec.  121. 

4.  Note:  87  A.  S.  R.  45,  46.  8.  State  v.  Ross,  55  Ore.  460,  104 

5.  Note:    87    A.    S.    R.    46.      See  Pac.  596,  106  Pac  1022,  42  L.R.A. 
Banks,  vol.  3,  p.  506  et  seq.,  as  to  (N.S.)    601,  holding  also  that  what 
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29.  Public  Officers. — ^Embezzlement  by  public  oflicers  is  expressly 
provided  for  in  most  of  the  states ;  •  and  it  is  not  necessary  that  public 
officials  to  be  within  the  statute  should  be  designated  eo  nomine.  The 
words  "public  officer"  are  construed  to  include  any  official  who  is 
properly  within  the  definition  of  that  term,*'  whether  de  facto  or  de 
jure.**  The  statute  will  not  be  restrained  to  principal  officers,  unless 
its  language  makes  such  a  construction  obligatory.**  State  auid  county 
treasurers,  tax  collectors,  the  treasurer  of  a  state  university,  the  secre- 
tary of  a  board  of  harbor  commissioners,  a  deputy  sheriff  authorized 
to  collect  taxes,  municipal  officers,  county  officers,*'  and  township 
officers  are  among  those  who  have  been  held  to  be  public  officers.** 
It  has  been  ruled,  however,  that  the  offense  being  statutory,  the 
accused  must  be  included  within  the  terms  of  the  statute;  and  if 
the  enactment  is  so  worded  as  not  to  include  him  or  his  office,  an 
indictment  thereunder  will  not  lie  against  him.**  And,  following 
this  rule,  it  has  been  held  that  a  county  auditor  who  is  not  charged 
with  the  custody  and  possession  of  public  money  is  not  a  pubhc  officer 
within  the  terms  of  a  statute  defining  embezzlement,  nor  is  the  clerk 
of  county  commissioners,  or  the  clerk  of  a  superior  court,  who  embez- 
zles money  paid  him  by  an  administrator  for  one  of  the  distributees 
of  an  estate,  such  money  not  being  held  in  trust  for  any  city  or 
county.**  To  authorize  the  conviction  of  a  public  officer  for  embezzle- 
ment, it  must  usually  be  shown  that  the  accused  is  a  public  officer, 
or  occupies  a  fiduciary  relation;  that  the  money  or  property  which 
he  is  charged  with  appropriating  to  his  own  use  came  into  his  pos- 
session by  virtue  of  his  office  or  employment;  and  that  he  embezzled 
or  fraudulently  converted  it  to  his  own  use.*'  In  the  absence  of  a 
statute  making  the  mere  failure  or  refusal  of  a  public  officer  to  turn 
over  funds  in  his  hands  sufficient  evidence  of  the  fact  of  appropria- 
tion, the  general  rule  is  that  a  guilty  intent  must  be  shown.*'  Such 
evidence  may  be  evasions  in  explaining  the  default,  flight,  and  similar 
acts  indicating  guilt.**  Where,  however,  the  statute  makes  it  a  fel- 
ony for  a  public  officer  knowingly  and  unlawfully  to  appropriate 
to  his  own  use,  or  to  the  use  of  any  other  person,  money  received  by 

amounts  to  embezzlement  by  an  oflScer  14.  People  v.  Bringard,  39  Mich.  22, 

depends  largely  on  the  facts  of  each  33  Am.  Rep.  344. 

particular  case.  15.  Note:  98  Am.  Dec.  168. 

9.  Notes:  98  Am.  Dec.  169,  170;  87  16.  Note:  87  A.  S.  R.  47. 

A.  S.  R.  46,  47.  17.  Robinson  v.  State,  109  Ga.  564, 

10.  United    States    v.    Hartwell,    6  35  S.  E.  57,  77  A.  S.  R.  392. 
Wall.  385,  18  U.  S.  (L.  ed.)  830.  18.  State  v.  Leonard,  56  Wash.  83, 

Not<:  98  Am.  Dec.  168.  105  Pac.  163,  21  Ann.  Cas.  69.     See 

11.  Notes:  98  Am.  Dec.  171;  87  A.  supra,  par.  17,  as  to  effect  of  mere 
S.  R.  46.     See  generally,  I*ublic  Of-  non-payment  of  money. 

piCERS  19.  Robinson  v.  State.  109  Ga.  564, 

12.  Note:  98  Am.  Dec.  167.  35  S.  E.  57,  77  A.  S.  R.  ^92. 

13.  Note:  87  A.  S.  R.  46,  47. 
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him  in  his  official  capacity,  it  is  not  necessary  that  there  should  be 
an  intent  so  to  appropriate  it  as  to  forever  exclude  the  rightful  owner 
from  its  use  and  possession.  The  intention  of  such  a  statute  is  to 
prevent  any  public  oflBcial  from  using  money  or  property  coming  to 
him  in  his  official  capacity  for  any  other  purpose  than  the  one  for 
which  it  came  to  him.  If  he  does  knowingly  use  it,  or  permits  others 
to  do  so,  for  other  purposes  than  the  one  for  which  it  was  intrusted  to 
him,  then  he  comes  within  the  provisions  of  the  statute  defining 
embezzlement  by  public  officers." 

VII.  Pleading,  Trial,  Evidencb  and  Dbfbnsbs 

Pleading 

30.  In  General. — The  general  rule  is  that  an  indictment  must 
charge  the  crime  with  certainty  and  precision,  alleging  all  the  requi- 
sites of  the  offense,  so  that  the  party  accused  may  know  the  general 
nature  of  the  crime  of  which  he  is  accused,  that  it  may  be  easily 
understood  by  the  jury,  and  that  it  may  be  pleaded  in  bar  of  another 
prosecution  for  the  same  offense.*  Unlike  indictments  for  obtain- 
ing money  or  property  under  false  pretenses,  which,  for  obvious 
reasons,  should  aver  with  particularity  the  facts  relied  upon  to  show 
fraud,  indictments  for  embezzlement  are  usually  held  to  comply 
with  the  rule  if  they  follow  the  language  of  the  statute  under  which 
they  are  drawn,*  or  employ  terms  substantially  equivalent  thereto ;  • 
provided,  however,  that  the  statute  sets  forth  every  fact  essential 
to  constitute  the  offense.*  Where  an  indictment  is  so  drawn,  it  can- 
not be  held  bad  for  vagueness,  indefiniteness,  or  uncertainty.*  Nor, 
if  more  is  alleged  than  necessary  under  the  statute,  as  that  the  con- 
version was  done  by  some  means  and  in  some  manner  unknown  to 
the  grand  jurors,  is  it  thereby  rendered  demurrable.'  Nor  need  the 
exact  words  of  the  statute  be  followed,  provided  other  words  convey- 
ing the  same  meaning  are  employed.'  But  where  there  are  several 
sections  of  the  statutes  concerning  embezzlement,  describing  different 
phases  of  the  crime  by  designating  different  persons,  different  prop- 
erty and  the  like,  an  indictment  must  be  drawn  under  the  proper 

20.  People   v.    Warren,   122   Mich.  4.  State  v.  Ives,  128  La.  273,  54  So. 

504,  81  K  W.  360,  80  A.  S.  R.  582.  796.  Ann.  Gas.  1912C  901;   State- v. 

1.  Bulloch  ▼.  State,  10  Ga.  47,  54  Ross,  55  Ore.  460,  104  Pac.  596,  106 
Am.  Dec.  369.  Pac.  1022,  42  L.R.A.(N.S.)  601. 

2.  State  V.  Beach,  147  Ind.  74,  43  5.  State  v.  Blakemore,  226  Mo.  560, 
N.  E.  949,  46  N.  E.  145,  36  L.R.A.  126  S.  W.  429,  27  L.R.A.(N.S.)  415. 
179.  6.  Jewett  v.  United  States,  100  Fed. 

Note:  98  Am.  Dec.  152.  832,  41  G.  G.  A.  88,  53  L.R.A.  568. 

3.  Meadowcroft  v.  People,  163  111.       7.  Note:  16  Ann.  Gas.  444. 
56,  45  N.  E.  991,  54  A.  S.  R.  447,  35 

L.R.A.  176. 
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aection.'  Even  where  the  difference  involves  only  the  relations  in 
which  the  persons  stood  who  committed  the  offense,  the  one  does  not 
include  the  other,  and  a  defendant  indicted  under  one  statute  cannot 
be  convicted  of  the  offense  declared  by  the  other.*  So,  where  a  special 
statute  provides  against  the  disposal  of  collateral  security  by  a  holder 
before  the  debt  becomes  due,  the  offense  is  not  indictable  under  a 
general  embezzlement  statute.^**  It  is  not  necessary,  however,  to 
designate  under  which  statute  the  indictment  is  drawn.  That  the 
penalty  is  different  in  the  several  statutes  cannot  concern  the  accused. 
What  he  is  interested  in  are  the  acts  with  the  commission  of  which  he 
is  charged.^^  Questions  are  seldom  raised  as  to  pleas  to  indictments 
for  embezzlement  The  usual  plea  is  "not  guilty,"  and  the  general 
rules  of  criminal  pleading  apply.^*  Occasionally,  however,  a  ques- 
tion is  raised  as  to  the  effect  of  a  specific  plea,  that  is,  whether  it 
amounts  to  a  plea  of  "guilty"  or  "not  guilty,"  or  constitutes  any 
plea  at  all.  Thus,  where  one  charged  with  embezzlement  of  money 
received  as  agent  pleaded  that  as  an  attorney  at  law  he  was  guilty 
of  "embezzlement"  of  the  specified  sum,  less  his  reasonable  collec- 
tion fees,  he  was  held  to  have  pleaded  guilty,'  being  deemed  to  have 
,used  the  word  "embezzlement"  intelligently  and  no  distinction  be- 
tween an  attorney  and  any  other  agent  being  recognized.^' 

31.  Fiduciary  Relation  and  Receipt  of  Property. — ^The  fiduciary 
relation  of  the  accused,  which  is  the  element  distinguishing  embezzle- 
ment from  larceny,  should  be  clearly  stated.**  As  a  rule,  the  par- 
ticulars of  the  relation  need  not  be  stated,**  and  whether  or  not 
it  is  sufficiently  set  forth  depends  on  the  facts  of  each  particular 
case,  considered  in  connection  with  the  statute  under  which  the 
indictment  is  drawn.  It  has  been  held  sufficient  to  aver  that  prop- 
erty was  delivered  to  the  accused  on  the  trust  and  confidence  that  he 
would  keep  it  safely,  and  return  it  on  demand,**  or  that  the  accused 
was  entrusted  with  specified  lawful  money  for  the  use  and  benefit 
of  a  person  named,*'  or  in  trust  and  confidence  for  purposes  which 

8.  Note:  98  Am.  Dec.  160.  328,  65  Pac.  746,  85  A.  S.  R.  174; 

9.  PuUam  v.  State,  78  Ala.  31,  56   State  v.  Roubles,  43  La.  Ann.  200,  9 
Am.  Rep.  21.  So.  435,  26  A.  S.  R.  179;   State  v. 

10.  Com.  V.  Butterick,  100  Mass.  1,  Ives,  128  La.  273,  54  So.  796,  Ann. 
97  Am.  Dec.  65.  Cas.  1912C  901. 

11.  State  V.  Leonard,  56  Wash.  83,  Notes:   98   Am.   Dec.   141,  152,  et 
105  Pac.  163,  21  Ann.  Cas.  69.  seq.;  17  L.R.A.(N.S.)  535;  Ann.  Cas. 

12.  See  Criminal  Law,  vol.  8,  p.  108  1912C  903  et  seq. 

et  seq.  15.  People  t.  Oordon,  133  CaL  328, 

IS.  People   V.    Converse,   74   Mich.  65  Pac.  746,  85  A.  S.  R.  174. 

478,  42  N.  W.  70,  16  A.  S.  R.  648.  16.  Com.  v.  Butterick,  100  Mass.  1, 

See  supra,  par.  8,  22  et  seq.  97  Am.  Dec.  65. 

14.  Moore  v.  United  States,  160  U.  17.  Keys  v.  State,  112  Ga.  392,  37 

S.  268,  16  S.  Ct.  294,  40  U.  S.   (L.  S.  E.  762,  81  A.  S.  R.  63  and  note. 

ed.)  422;  People  v.  Gordon,  133  Cal. 
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are  set  forth  in  the  indictment.**  Under  some  statutes  it  has  been 
held  not  to  be  objectionable  to  declare  against  a  person  in  several 
capacities,  as,  for  example,  president,  director,  and  agent.**  But 
an  indictment  against  a  "clerk  of  an  individual  ledger"  has  been  held 
insufficient  under  a  statute  against  embezzlement  by  a  "cashier  or 
any  other  of  the  officers,  agents,  or  servants"  of  a  corporation.*"  In 
some  cases  indictments  have  been  held-  insufficient,  on  the  ground 
that  the  statute  was  limited  to  particular  relationships  and  that  the 
defendant's  capacity  as  stated  in  the  indictment  was  not  embraced 
by  the  terms  of  the  statute.*  In  any  case  it  must  be  alleged  that  by 
virtue  of  a  fiduciary  relation  the  accused  took  into  his  possession 
the  property  in  question.*  Thus,  in  cases  where  the  relation  of 
master  and  servant  exists,  the  indictment  must  charge  the  fact  that 
the  property  came  into  the  hands  of  the  accused  by  virtue  of  his 
employment.  So,  an  indictment  has  been  held  to  be  fatally  defec- 
tive because  it  failed  to  show  that  a  letter  embezzled  came  into  posses- 
sion of  the  accused  officially,  that  is,  as  an  employee  of  the  postal 
service.*  So  also,  the  defendant's  receipt  of  the  property  must  be 
alleged  directly  and  positively.  For  instance,  an  allegation  that  the 
defendant  sold  certain  lumber  and  converted  the  proceeds  to  his 
own  use  has  been  held  not  equivalent  to  an  averment  that  the  pro- 
ceeds of  the  sale  came  into  his  hands.*  It  is  not  necessary,  however, 
to  set  forth  from  whom  an  agent  collected  money.*  Nor  need  it  be 
alleged  by  whom  property  was  delivered  to  the  accused.  Thus,  an 
indictment  which  gives  the  name  of  the  owner  of  the  property  embez- 
zled and  sets  forth  that  it  came  into  the  possession  and  care  of  the 
accused,  as  consignee  and  bailee  of  the  owner,  is  sufficient.* 

32.  Several  Acts  as  Single  Offense;  Same  Act  as  Embezzlement  and 
Larceny;  Joinder. — ^The  embezzlement  of  several  different  articles  or 
amounts  of  money,  at  the  same  time  and  as  parts  of  the  same  trans- 
action, may  be  included  in  one  indictment.^  Likewise,  it  has  been 
held,  that  persons  embezzling  several  articles  of  property  at  one  time 
may  be  indicted  and  convicted  for  the  embezzlement  of  each  article 
separately.*  A  conviction  of  embezzlement  cannot  be  had  on  an 
indictment  for  larceny,  or  vice  versa,  in  the  absence  of  a  statute  per- 

18.  Com.  v.  Butterick,  100  Mass.  1,       3.  United  States  v.  Anrandt,  15  N. 
97  Am.  Dec.  65.  M.    292,   107    Pac.   1064,   27   L.R.A, 

19.  Jewett    V.    United    States,    100    (N.S.)  1181. 

Fed.  832,  41  C.  C.  A.  88,  53  L.R.A.  4.  Grant  t.  State,  35  Fla.  581,  17 

568.  So.  225,  48  A.  S.  R.  263. 

20.  Budd     V.     State,     3     Humph.  5.  State  v.  Blakemore,  226  Mo.  560, 
(Tenn.)  483,  39  Am.  Dec.  189.  126  S.  W.  429,  27  L.RJi..(N.S.)  415. 

1.  Note:   Ann.  Cas.  1912C  903  et       6.  State  v.  Crosswhite,  130  Mo.  358, 
■eq.  32  S.  W.  991,  51  A.  S.  R.  571. 

2.  State  v.  Roubles,  43  La.  Ann.  200,      7.  Note:  98  Am.  Dee.  159. 

9  So.  435,  26  A.  S.  R.  179.  8.  Com.  ▼.  Butterick,  100  Mass.  1, 

Note:  98  Am.  Dec.  159.  97  Am.  Dee.  66. 
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mittiug  it.*  And  while  in  many  jurisdictions  counte  for  larceny  may 
be  joined  with  counts  for  embezzlement,  partictilarly  when  the  punish- 
ment is  the  same  for  both  crimes,*'  yet  where  the  statute  provides  that 
an  "indictment  must  charge  but  one  offense,  but  the  particular  crime 
may  be  charged  in  different  forms  to  meet  the  testimony,"  an  indict- 
ment containing  counts  of  embezlement  and  larceny  charges  two 
distinct  offenses,  and  a  conviction  thereunder  cannot  be  had  unless  the 
prosecution  is  required  to  elect  upon  which  count  it  will  proceed.** 

33.  Description  of  Property  Embezzled. — The  sufficiency  of  the 
description  of  the  property  is  tested  by  the  rule  f^pUcable  to  indict- 
ments for  larceny,**  the  more  general  statement  of  which  is  that  the 
description  must  be  sufficiently  certain  to  identify  the  property.**  In 
conformity  with  this  rule  it  has  been  held  that  property  embezzled 
is  sufficiently  described  as  "bonds  of  the  United  States  of  America  for 
the  payment  of  money  issued  by  authority  of  law,"  of  a  stated  aggre- 
gate value."**  So,  too,  a  check  has  been  held  sufficiently  described 
by  giving  its  value  and  the  name  of  the  owner,**  and  bank  bills  by 
designation  of  their  denomination,  the  issuing  bank,  by  whom  signed 
and  countersigned,  and  their  owner.**  On  the  other  hand,  an  indict- 
ment describing  the  property  as  "the  proceeds"  of  a  sale  of  lumber 
mentioned,  has  been  held  insufficient  for  vagueness  and  indefinite- 
ness.  Nor  is  an  allegation  that  the  defendant  injured  a  bailor  in  a 
certain  sum  of  money  equivalent  to  an  allegation  of  the  value  of  the 
property.*'  Moreover,  a  general  description  of  money  as  so  many 
dollars  of  good  and  lawful  money  of  the  United  States,  is  ordinarily 
insufficient.*'.  There  are  authorities  which  hold  that  where  the  crime 
consists,  not  in  the  embezzlement  of  a  single  definite  quantity  of  coin 
or  bills,  but  in  a  failure  to  account  for  a  number  of  small  sums — a 
series  of  petty  and  continuous  peculations — where  it  would  manifestly 
be  impossible,  probably  for  the  defendant  himself,  but  much  more 
for  the  prosecution,  to  state  of  what  the  money  embezzled  consisted, 
an  allegation  of  a  particular  amount  is  sufficient.  These  cases,  how- 
ever, are  confined  to  public  officers,  or  to  officers  of  corporations.  So 
also,  where  the  embezzlement  consists  of  a  single  amount  of  property 

9.  Note:  98  Am.  Dec.  160.  14.  Com.  t.  Butterick,  100  Mass.  1, 

10.  Note:  98  Am.  Dec.  160.  97  Am.  Dec.  65. 

11.  State  V.  Pinnegan,  127  la.  286,       16.  State  v.  Praley,  71  W.  Va.  100, 
103  N.  W.  166,  4  Ann.  Caa.  628.  76  S.  E.  134,  42  L.R.A.(N.S.)  498. 

12.  Grant  v.  State,  35  Fla.  581,  17      16.  Bulloch  v.  State,  10  Ga.  47,  54 
So.  225,  48  A.  S.  R.  263.     See  Lar-  Am.  Dec.  369. 

CENT.  17.  Grant  v.  State,  35  Fla.  581,  17 

13.  Bulloch  V.  State,  10  Ga.  47,  64   So.  225,  48  A.  S.  R.  263. 

Am.  Dec.  369.  See  also  Moore  v.  18.  Moore  v.  United  States,  160  U. 
United  States,  160  U.  S.  268,  16  S.  S.  268,  16  S.  Ct.  294,  40  U.  S.  (L. 
Ct.  294,  40  U.  S.  (L.  ed.)  422.  ed.)  422;  State  v.  Ward,  48  Ark.  36, 

Note:  98  Am.  Dec.  154,  159.  2  S.  W.  191,  3  A.  S.  R.  213. 
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tho  general  rule  above  stated  still  holds  good.**  In  the  case  of 
embezzlement  by  a  public  officer  considerable  latitude  is  permitted  in 
the  description  of  the  money  embezzled  for  it  is  at  times  impossible 
to  trace  the  particular  fund  in  the  case  of  an  officer  handling  public- 
money  coming  through  so  many  avenues  and  through  so  many 
different  individuals;  the  allegation  of  a  particular  gross  amount  is 
therefore  usually  held  sufficient.**  For  example,  in  an  indictment 
against  a  county  treasurer  it  is  not  necessary  to  describe  specifically 
the  embezzled  funds  and  to  name  the  several  owners  thereof.  In  his 
official  capacity  a  county  treasurer  may  collect  taxes  which  are  eventu- 
ally divided  and  paid  to  'the  state,  the  county,  the  township,  and 
various  other  municipalities  and  institutions.  It  would  not  be  neces- 
sary to  specify  such  funds  and  the  names  of  their  respective  owners.* 
So  6ilso,  on  the  grounds  of  reasonable  necessity  it  is  permissible  under 
certain  circumstances  to  allege  elements  of  description  as  unknown 
to  the  grand  jury.*  But  the  best  description  possible  should  in  such 
case  be  given,  and  the  reason  for  not  giving  a  better  description  should 
be  stated.*  A  defect  in  the  description  may  be  taken  advantage  of 
at  any  stage  of  the  case,  including  a  motion  in  arrest  of  judgment.* 
34.  Ownership  of  Property. — It  is  essential  in  charging  the  offense 
of  embezzlement  to  aver  the  felonious  conversion  of  the  property  of 
another.  This  averment  must  negative  any  ownership  in  the 
accused ;  *  and  should  state  the  name  of  the  person  to  whom  the  prop- 
erty belongs  and  the  fact  of  his  ownership.*  Unless  the  rule  is  modi- 
fied by  statute  the  allegation  must  be  as  accurate  as  in  an  indictment 
for  larceny.'  No  particular  words,  however,  are  necessary  to  denote 
the  fact  of  ownership.  To  follow  the  language  of  the  statute  is  ordi- 
narily sufficient.  While  the  terms  "of  moneys  of"  or  "of  the  property" 
etc.,  are  usually  employed,  the  words  "belonging  to"  have  been  held 
sufficient.*  Furthermore,  in  the  case  of  an  association,  such  facts 
must  be  averred  as  to  show  that  the  association  could  own  property 
in  its  name.  Accordingly,  an  allegation  that  the  property  embezzled 
was  the  property  of  the  "American  Express  Company,  an  association," 
•without  alleging  incorporation  or  such  facts  as  would  show  that  such 

19.  See  Moore  v.  United  States,  160    So.  225,  48  A.  S.  R.  263. 

0.  S.  268,  16  S.  Ct  294,  40  U.  S.       6.  State  v.  Ensley,  177  Ind.  483.  97 
(t.  ed.)  422.  N.  E.  113,  Ann.  Cas.  1914D  1306. 

20.  State  v.  Leonard,  56  Wash.  83,       6.  Note:  98  Am.  Dec.  157. 

105  Pae.  163,  21  Ann.  Cas.  69  and  7.  Grant  v.  State,  35  Pla.  581,  17 

note.  So.  225,  48  A.  S.  R.  263;  People  v. 

1.  State  V.  Ensley,  177  Ind.  483,  97  Brander,  244  111.  26,  91  N.  E.  59,  135 
N    »0.  113,  Ann.  Cas.  1914D  1306.  A.  8.  R.  301  and  note,  18  Ann.  Cas. 

2.  U.  S.  V.  Aurandt,  15  N.  M.  292,  341;   State  v.  Roubles,  43  La.  Ann. 
107  Pac.  1064,  27  L.R.A.(N.S.)  1181.  200,  9  So.  435,  26  A.  S.  R.  179.    See 

S.  Grant  v.  State,  35  Fla.  581,  17  Larceny. 
So.  225,  48  A.  S.  R.  263.  8.  Note:  18  Ann.  Cas.  343. 

4.  Grant  v.  State,  35  Fla.  581,  17 
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company  could  own  property  by  that  name,  has  been  held  insufficient 
to  sustain  a  conviction.*  That  the  title  was  in  the  prosecutors  down 
to  the  time  when  the  crime  was  committed  need  not  be  specially 
averred.  It  is  sufficient  that  the  ownership  at  the  date  of  the  delivery 
of  the  property  to  the  defendant  be  aptly  alleged,  and  that  the  crime 
occurred  while  the  trust  upon  which  the  property  was  delivered  con- 
tinued.** A  servant  of  joint  owners  or  partners  is  properly  described 
in  the  indictment  as  the  servant  of  either  or  of  all  his  employers.** 
^0  great  particularity  seems  to  be  required  in  alleging  the  business  of 
the  principal.  Thus,  an  indictment  charging  embezzlement  from  an 
insurance  company  has  been  held  not  defective  in  that  it  failed  to 
allege  the  business  in  which  the  company  was  engaged.** 

35.  Demand  and  Refusal. — ^A  demand  and  a  refusal  to  return  the 
property  or  money  embezzled  need  not,  as  a  rule,  be  alleged ;  *•  for 
though  a  demand  and  refusal  is  often  evidence  of  conversion,  strictly 
speaking,  they  are  not  usually  elements  of  the  crime  of  embezzle- 
ment.** By  some  statutes,  however,  a  demand  and  refusal  is  made 
elements  of  the  offense,  and  must  be  alleged  in  the  indictment,  unless, 
because  of  the  absence  or  fault  of  the  offender,  it  cannot  conveniently 
be  made.*'  An  allegation  of  demand  and  refusal  when  unnecessary 
would  probably  be  regarded  as  surplusage." 

36.  Value  of  Money. — As  a  general  rule,  it  is  not  necessary  to  state 
the  value  of  the  money  charged  to  have  been  embezzled.*'  So,  it  has 
been  held  that  an  indictment  charging  the  embezzlement  of  a  stated 
number  of  dollars  in  money  sufficiently  alleges  the  value  of  the 
money.  The  word  "dollar,"  it  is  observed  in  this  connection,  purporte 
value  and  obviates  the  necessity  of  any  other  allegation  of  value,  so 
that  alleging  a  given  number  of  dollars  is  alleging  the  same  number 
of  dollars  in  value.**  Under  statutes  regulating  the  punishment  for 
embezzlement  according  to  the  value  of  the  property  embezzled  it  has 
been  held  in  some  jurisdictions  that  it  is  necessary  to  allege  the  value 
of  money  embezzled  in  terms.**  But  if  the  allegation  of  so  many 
dollars  is  an  allegation  of  the  same  number  of  dollars  in  value  it  is 
difficult  to  see  why  there  should  be  this  difference  in  the  rules  in 
such  instances.**    In  several  jurisdictions  it  is  insisted  that  money 

'  9.  People  v.  Brander,  244  HL  26,  Note:  15  Ann.  Gas.  575. 
91  N.  E.  59,  135  A.  S.  E.  301,  18  14.  See  supra,  par.  18. 
Ann.  Gas.  341.  16.  Note:  15  Ann.  Cas.  575,  576. 

10.  Com.  V.  Butterick,  100  Maas.  1,       16.  Keys  v.  State,  U2  Ga.  392,  37 
97  Am.  Deo.  65.  S.  E.  762,  81  A.  S.  R.  63. 

11.  Note:  98  Am.  Dec.  144.  17.  Note:  13  Ann.  Gas.  554. 

12.  State  V.  Blakemore,  226  Mo.  560,       18.  Territory  v.  Hale,  13  N.  M.  181, 
126  S.  W.  429,  27  L.R.A.(N.S.)  415.  81  Pac  583,  13  Ann.  Gas.  56L 

13.  State  v.  Ensley,  177  Ind.  483,       19.  Note:  13  Ann.  Gas.  555. 

97  N.  E.  113,  Ann.  Gas.  1914D  1306;       20.  Territory  v.  Hale,  13  N.  M.  181. 
Com.  V.  Kelly,  125  Ky.  245,  101  S.   81  Pac.  583,  13  Ann.  Gas.  551. 
W.  315,  15  Ann.  Cas.  573.  Note:  98  Am.  Dec  156. 
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must  be  described  and  its  value  specifically  alleged  whether  the  punish- 
ment depends  on  the  value  of  the  property  embezzled  or  not.^ 

Extradition,  Bail,  Jurisdiction,  and  Instructions 

37.  Conviction  of  Embezzlement  after  Extradition  for  Larceny; 
BaiL — ^A  conviction  of  embezzlement  will  be  sustained  in  the  case  of 
a  person  extradited  on  a  charge  of  larceny,  if  the  statute  under  which 
he  is  tried  provides  that  a  person  who  embezzles  shall  be  deemed  guilty 
of  larceny.*  As  in  the  case  of  other  crimes,  it  is  held  by  the  weight 
of  authority  that  a  bail  bond  or  recognizance  in  the  case  of  embezzle- 
ment must  set  forth  the  offense.  The  rule,  it  has  been  held,  is  suffi- 
ciently complied  with  by  characterizing  the  offense  merely  as  "embez-~ 
zlement."  • 

38.  Jurisdiction  as  between  State  and  Federal  Courts. — The  embez- 
zlement punishable  under  the  United  States  statutes  is  not  cognizable 
by  the  state  courts,  but  must  be  tried  by  the  federal  courts.  Nor  can 
an  accessory  thereto  be  punished  by  a  state  court,  as  jurisdiction  over 
the  principal  is  necessary  to  jurisdiction  over  the  accessory.*  The 
jurisdiction  of  the  federal  courts,  however,  is  confined  to  the  specific 
act  of  embezzlement  denounced  by  the  particular  statute.  For 
example,  in  the  case  of  embezzlement  under  the  United  States  postal 
laws,  the  letter  must  have  been  obtained  from  the  post  office  or  a 
letter  carrier;  if  obtained  from  a  third  person,  to  whom  it  has  been 
delivered,  the  offense  of  fraudulently  converting  it  is  left  to  the  local 
laws.  Nor  will  the  postal  laws  be  construed  so  as  to  regulate  the 
conduct  of  masters  and  servants.'  So,  an  employee  who  is  authorized 
to  call  for  and  receive  his  employer's  letters,  and  who  appropriates 
the  contents  of  a  letter  to  his  own  use,  cannot  be  prosecuted  and  con- 
victed of  taking  the  letter  from  the  mail  and  embezzling  it,  because 
the  taking  was  lawful.* 

39.  Venue;  Instnictions. — As  a  general  rule  the  accused  must  be 
tried  in  the  county  where  the  act  of  appropriation  or  conversion  took 
place.'  That  his  purpose  was  effectuated  in  another  county  does  not 
alter  the  rule  where  the  instrumentalities  were  set  in  motion  within 
the  jurisdiction  of  the  court.  Thus,  the  venue  is  properly  laid  in 
the  county  where  the  accused  drew  checks  and  did  all  other  acta, 
although  the  depository  bank  which  paid  the  checks  was  situated  in 
another  county.*    So,  if  one  is  intrusted  with  property  in  one  county, 

1.  Note:  98  Am.  Dee.  156,  156.  4.  Note:    98   Am.   Dee.   166.     See 

2.  Ker  v.  People,  110  HI.  627,  61  Banks,  vol.  3,  p.  506  et  seq. 
Am.  Rep.  706.    And  see  Extraditiok.  6.  Note:  98  Am.  Dec.  173. 

3.  Note:  38  LJIA.(N.S.)  314.    See  6.  Note:  58  A.  S.  R.  602. 
generally.    Bail    and    Rwxxjnizanck,  7.  Note :  98  Am.  Dec.  161, 162.    See 
vol.  3,  p.  37  et  aeq.    And  see  Extra-  generally,  Venux. 

omOK.  8.  Territory  v.  Hale,  13  N.  M.  181, 
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and  there  forms  the  intention  of  fraudulently  appropriating  it  to 
his  own  use,  and,  pursuant  to  such  intention,  goes  with  it  to  another 
county,  where  he  accomplishes  his  object  by  pawning  it,  his  crime  may 
be  deemed  committed  in  the  place  where  he  received  the  property 
and  formed  the  criminal  intent.*  Evidence  that  the  accused  was  in 
a  particular  county  intrusted  with  money,  which  he  thereafter  fraudu- 
lently converted  to  his  own  use,  is  sufficient  to  warrant  a  finding  that 
the  conversion  took  place  in  that  county,  in  the  absence  of  evidence 
that  he  left  the  county  or  that  the  conversion  was  made  beyond  its 
limits.*'  After  full  instructions,  on  a  prosecution  for  embezzlement, 
as  to  what  constitutes  that  crime,  it  is  not  prejudicial  error  to  add  an 
instruction  as  to  what  constitutes  larceny.** 

Evidence  and  Defenses 

40.  Admissibility  of  Evidence  in  General. — In  conformity  with  the 
rule  obtaining  in  the  trial  of  criminal  cases  in  general,**  evidence  of 
the  character  of  the  accused  as  to  honesty  and  fair  dealings  is  admis- 
sible on  a  prosecution  for  embezzlement.**  On  the  question  of  fraud- 
ulent conversion  and  criminal  intent,  it  is  competent  to  prove  the 
financial  condition  of  the  accused,  at  or  immediately  prior  to  the 
time  of  the  alleged  embezzlement.**  It  may,  however,  be  shown  that 
surplus  cash  which  the  accused  claims  to  have  paid  may  otherwise  be 
accounted  for.*'  On  a  prosecution  of  a  bank  for  embezzling  money 
by  receiving  deposits  while  insolvent,  the  inventory  of  a  trustee  in 
insolvency  with  a  petition  and  order  of  court  in  respect  to  compound- 
ing claims,  the  trustees'  report  in  the  proceedings,  and  the  apurais^ 
ment  of  assets,  when  made  largely  under  the  supervision  of  the  bank, 
are  admissible  on  the  issue  of  insolvency.*'  Evidence  that  it  was 
common  for  mail  to  reach  the  post  office  in  bad  condition  is  admissible 
to  .=!upport  the  theory  of  the  defense  that  an  article  was  taken  from  a 
table  after  it  had  fallen  from  an  envelope.*'  So,  too,  evidence  of  what 
took  place  without  the  jurisdiction  of  the  court  is  admissible.**  But 
evidence  of  entries  made  by  clerks  without  the  direction  or  knowledge 

81  Pac.  583,  13  Ann.  Cas.  551.  Am.  Dee.  369;  State  v.  Moyer,  58  W. 

9.  State  V.  Sullivan,  49  La.  Ann.  Va.  146,  52  S.  E.  30,  6  Ann.  Cas.  344. 
197.  21  So.  688,  62  A.  S.  R.  644.  Note:  6  Ann.  Caa.  349. 

10.  Keys  v.  State,  112  Ga.  392,  37  16.  State  v.  Downer,  68  Wash.  672, 
S.  E.  762,  81  A.  S.  R.  63.  123  Pac.  1073,  43  L.R.A.(N.S.)  774. 

11.  People  V.  Gordon,  133  Cal.  328,  16.  State  v.  Beach,  147  Ind.  74,  43 
65  Pac.  746,  85  A.  S.  R.  174.  See  N.  E.  949,  46  N.  E.  145,  36  L.R.A. 
supra,  par.  40.  179. 

12.  See  Criminal  Law,  vol.  8,  p.  207  17.  Chitwood  v.  United  States,  153 
€t  seq.  Fed.  551,  82  C.  C.  A.  505,  11  Ann. 

13.  State  V.  Moyer,  58  W.  Va.  146,  Cas.  814. 

52  S.  E.  30,  6  Ann.  Cas.  344.  18.  People  v.  Gordon,  133  Cal.  328, 

14.  Bulloch  V.  State,  10  Ga.  47,  54   65  Pac.  746,  85  A.  S.  B.  174. 
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of  the  accused  has  been  held  inadmissible.**  Nor  are  declarations  of 
one  alleged  to  be  the  owner  of  the  embezzled  property  admissible  to 
disprove  his  title,  though  he  was  dead  at  the  time  such  declarations 
were  offered.**  So,  letters  announcing  shipments  of  money  to  a  bank 
are  not  competent  to  establish  the  fact  of  actual  shipment,  for  the  pur- 
pose of  establishing  its  embezzlement  by  an  officer  of  the  bank  who  has 
since  absconded.  They  are  only  ex  parte  statements  and  do  not  them- 
selves prove  the  statements  therein  contained.^ 

41.  Admissibility  of  Evidence  of  Similar  Offenses. — As  an  excep- 
tion to  the  general  rule  that  on  the  trial  of  persons  accused  of  crime, 
proof  of  distinct,  independent  offenses  is  not  admissible,  evidence 
of  other  acts  of  embezzlement  committed  at  or  about  the  same  time 
with  the  principal  offense  is  competent  to  show  guilty  intent,'  or  a 
common  scheme  or  plan  embracing  th«  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof  of  one  tends  to  establish 
the  others,  or  to  identify  the  person  charged  with  the  commission  of 
the  crime,*  or  the  absence  of  mistake  or  accident.*  So,  evidence  that 
the  defendant  had  stated,  shortly  before  his  arrest,  that  he  had 
recently  burned  up  and  destroyed  a  lot  of  circulars  that  came  into 
his  post  office,  is  admissible,  the  destruction  of  mail  matter  being 
kindred  in  its  nature  to  the  embezzlement  of  it  and  bearing  on  the 
question  of  the  defendant's  disposition  and  intention.'  Generally, 
guilt  can  be  established  only  by  reasonable  inferences  drawn  from  the 
general  course  of  conduct  of  the  accused  with  respect  to  the  subject 
matter  of  his  trust,  and  from  all  the  facts  and  circumstances  sur- 
rounding his  act,  which  tend  to  throw  light  upon  or  illustrate  their 
nature.  A  single  act  charged  in  an  indictment  might  be  susceptible 
of  inferences  of  honesty  of  purpose,  but  when  viewed  in  the  light 
of  a  long  course  of  conduct  and  of  repeated  acts  of  a  similar  nature, 
intimately  and  directly  connected  with  the  particular  accusation  it 
would  be  utterly  inconsistent  with  such  inferences,  and  the  fraudulent 
intent  with  which  the  particular  act  was  done  would  be  demonstrated 
beyond  all  reasonable  doubt.*  Such  evidence,  however,  must  be 
limited  to  the  purpose  for  which  it  is  competent.  So,  it  has  been  held 
that  embezzlement  of  personalty  and  of  the  proceeds  arising  from  its 
sale  are  two  separate  and  distinct  offenses,  and  that  evidence  in  proof 

19.  State  ▼.  Cannean,  126  la.  291,  Notes:  98  Am.  Dec  163;  105  A.  S. 
102  N.  M.  97,  106  A.  8.  R.  352.  B.  996. 

20.  Com.     V.     Sanders,     14     Gray  3.  Note:  11  Ann.  Cas.  816. 
(Mass.)  394,  77  Am.  Dec.  336.  4.  Notes:    106   A.    S.    R.   996;    62 

1.  Title  Guaranty  &  Surety  Co.  ▼.  LJl.A.  264;  11  Ann.  Cas.  816. 
Bank  of  Pulton,  89  Ark.  471,  117  S.  6.  Chitwood  v.  United  States,  163 
W.  537,  33  L.R.A.(N.S.)  676.  Fed.  551,  82  C.  C.  A.  505,  11  Ann. 

2.  State  V.  Downer,  68  Wash.  672,  Cas.  814. 

123  Pac.  1073,  43  L.R.A.(N.S.)   774       6.  Note:  62  L.R.A.  26& 
and  note. 
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of  one  is  not  permissible  for  the  purpose  of  proving  the  other/'  Like- 
wise, on  a  prosecution  against  a  guardian  for  embezzlement,  it  was 
held  error  to  admit  evidence  that  as  guardian  of  other  persons  the 
defendant  failed  to  account  for  the  trust  funds  in  his  hands,  as  a 
mere  failure  to  account  in  such  case  neither  proved  nor  implied  embez- 
zlement.^ Evidence  of  other  offenses  should  be  confined  by  the  court 
within  its  proper  scope  by  means  of  appropriate  instructions.*  It 
seems,  however,  that  in  the  absence  of  a  request  therefor  the  failure 
of  the  court  so  to  instruct  the  jury  is  not  a  reversible  error.** 

42.  Sufficiency  of  Evidence. — In  order  to  establish  the  crime  of 
embezzlement,  it  is  usually  necessary  to  show,  (1)  the  trust  relation 
of  the  person  charged,  and  that  he  falls  within  that  class  of  persons 
named  by  the  statute;  (2)  that  the  property  or  thing  claimed  to  have 
been  embezzled  or  converted  is  such  property  as  is  embraced  in  the 
statute;  (3)  that  it  is  the  property  of  another  person;  (4)  that  it 
came  into  the  possession,  or  was  placed  in  the  care,  of  the  accused, 
under  and  by  virtue  of  his  office,  place,  or  employment;  (6)  that  bis 
manner  of  dealing  with  or  disposing  of  the  property  constituted  a 
fraudulent  conversion  and  an  appropriation  of  the  same  to  his  own 
use;  and  (6)  that  the  conversion  of  the  property  to  his  own  use  was 
with  the  intent  to  deprive  the  owner  thereof.**  What  constitutes 
sufficient  proof  of  the  corpus  delicti  in  prosecutions  for  embezzlement 
depends  largely  on  the  facts  of  each  case.**  The  fact  that  a  bank 
treats  the  collection  of  checks  as  having  been  made,  and  credits  the 
amount  to  the  depositor  as  cash,  is  prima  facie  evidence,  it  has  been 
held,  to  support  an  indictment  for  embezzlement,  if  it  is  shown  that 
the  funds  of  the  particular  account  were  converted.**  So,  a  cashier 
may  be  convicted  of  larceny  by  embezzlement,  where  he  has  taken 
money  from  the  employer's  cash  drawer  for  his  own  use  without  the 
employer's  knowledge,  which  the  employer  claims  he  has  never 
returned.**  The  legislature  may  provide  that  certain  facts  shall  be 
presumptive  or  prima  facie  evidence  of  embezzlement.*'  Evidence 
of  confession  alone,  unsupported  by  corroborating  facts  and  circum- 
stances is  not  sufficient  to  convict.**     Confessions  and  admissions, 

7.  State  V.  Crosswhite,  130  Mo.  358,      13.  State  v.  Ross,  55  Ore.  450,  104 
32  S.  W.  991,  51  A.  S.  R.  571.  Pac.  596,  106  Pa*.  1022,  42  L.R.A. 

8.  State  V.  Disbrow,  130  la.  19,  106    (N.S.)  601. 

N.  W.  263,  8  Ann.  Cas.  190.  14.  State  v.  Downer,  68  Wash.  672, 

9.  Notes:  98  Am.  Dec.  163;  11  Ann.   123  Pac.  1073,  43  LJaA.(N.S.)  774. 
Cas.  818.  16.  State  v.  Beach,  147  Ind.  74,  43 

10.  Note:  11  Ann.  Cas.  818.  N.  E.  949,  46  N.  E.  145,  35  LJlJL. 

11.  State  T.  Moyer,  58  W.  Va.  146^  179. 

62  S.  E.  30,  6  Ann.  Cas.  344.     See  16.  Note:  78  Am.  Dec.  259.     See 

supra,  par.  2,  6  et  seq.  generally,  Aniassioirs  akd  Dcolaba- 

12.  People  V.  Wilson,  157  Mich.  659,  tions,  voL  1,  p.  685  et  seq. 
122  N.  W.  297,  17  Ann.  Cas,  628  and 

note. 
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however,  are  considered  in  connection  with  other  facts  and  circum- 
stances.^' Where  the  evidence  overwhelmingly  shows  that  the  accused 
is  guilty  of  every  act  of  embezzlement  supported  by  the  testimony,  the 
state  cannot  be  compelled  to  elect  which  of  the  single  acts  charged  it 
will  rely  pn  for  conviction.** 

43.  Variance. — As  in  the  trial  of  other  offenses,  the  proof  on  a 
prosecution  for  embezzlement  must  correspond  with  the  allegations 
in  the  indictment.  A  variance,  for  instance,  between  the  allegation 
and  proof  as  to  the  fiduciary  relation  has  been  held  fatal.*'  Con- 
siderable latitude  is  allowed,  however,  in  proving  the  amount  and  the 
particular  money  charged  to  have  been  embezzled.  Thus,  it  has  been 
held  sufBcient  for  the  state  to  prove  the  embezzlement  of  any  part  of 
the  amount  allied  to  have  been  embezzled,***  and  that  an  indictment 
charging  conversion  of  "lawful  money"  is  sustained  by  proof  of 
conversion  of  bank  notes.*  Again,  a  charge  of  embezzling  money,  in 
an  indictment  against  a  guardian,  was  held  sufBcienUy  sustained  by 
proof  that  the  guardian  received  money  of  his  ward,  let  it  out  on 
interest,  and  embezzled  the  notes  taken  from  the  borrowers  of  the 
money.*  Nor  is  there  a  variance  between  an  allegation  of  embezzle- 
ment of  the  public  moneys  of  a  county  and  proof  that  the  defendant, 
without  obtaining  possession  of  the  actual  money,  drew  checks  against 

.  the  account  to  which  the  moneys  were  deposited,  which  were  duly 
presented  and  paid.  The  reasons  advanced  for  this  holding  are,  first, 
that  when  a  check  is  drawn  there  is  a  segregation  of  money  from  the 
general  fund  of  the  bank,  and  for  a  space  of  time,  however  short, 
the  money  of  the  depositor  is  being  dealt  with,  and,  second,  that  the 
word  "money"  in  embezzlement  statutes  relating  to  public  funds  is 
used  in  a  generic  and  not  a  specific  sense,  that  is,  that  it  includes  all 
actual  moneys,  credits  and  funds  of  every  kind  belonging  to  the 
public*  Under  an  indictment  simply  charging  the  embezzlement 
of  goods,  however,  and  not  the  proceeds  thereof,  it  was  held  error  to 
instruct  that  if  the  accused  sold  the  goods  with  intent  to  appropriate 
the  proceeds  of  the  sale,  he  was  guilty.* 

44.  Defenses  in  General. — Failure  to  establish  any  of  the  essential 
elements  of  embezzlement  must,  of  course,  result  in  an  acquittal.'  So, 
too,  it  is  a  complete  defense  if  the  prosecution  was  not  begun  within 

17.  Note:  98  Am.  Dec.  162.  2.  State  v.  Disbrov,  130  la.  19, 106 

18.  Starling  v.  State,  90  Miss.  255,  N.  W.  263,  8  Ann.  Cat.  190. 

43  So.  952,  13  Ann.  Cas.  776.  S.  Territory  t.  Hale,  13  N.  M.  181, 

19.  Note:  98  Am.  Dec.  159.  81  Pac  583,  13  Ann.  Cas.  55L 

20.  State  t.  Moyer,  58  W.  Va.  146,  4.  State  t.  Crosswhite,  130  Mo.  358, 
62  S.  E.  30,  6  Ann.  Cas.  344.  32  S.  W.  991,  51  A.  S.  R.  571. 

1.  State  V.  Finn^an,  127  la.  286,      6.  See  supra,  par.  6  et  aeq.,  as  to 
103  N.  W.  155,  4  Ann.  Cas.  628  and  elements. 


note. 
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the  statutory  period.'  There  are  few,  if  any  defenses,  however,  which 
will  avail  the  accused,  when  the  prosecution  is  hegun  in  time  and 
all  the  elements  of  the  o£Pense  are  made  out.'  Thus,  it  has  been  held, 
that  belief  that  the  owner  would  ratify  the  wrongful  use  <rf  property, 
or  that  he  would  have  consented  to  its  use  if  asked  at  the  tjme,  is  no 
defense.*  And  it  is  immaterial  that  the  accused,  after  converting 
money  or  other  property  to  his  own  use,  returns  a  part  or  the  whole 
thereof,  offers  to  make  a  return  or  settlement,*  or  tenders  the  prop- 
erty at  the  trial.*"  Nor  is  the  offense  of  conversion  condoned  by  the 
giving  of  collateral  security.**  So,  it  is  no  defense,  that  funds  held 
as  a  special  deposit  were  lost  through  the  failure  of  another  corporation 
to  which  they  were^  lent,  when  the  act  of  lending  was  a  conversion.** 
Nor  will  the  accused  be  heard  to  say  that  he  committed  the  offense  in 
his  official  capacity,  or  that  acts  in  form  corporate  were  not  his  acts, 
if  he  controlled  and  dominated  the  corporation  and  employed  it  to 
embezzle.**  It  is  likewise  no  defense  against  criminal  liability,  that 
a  bank  which  had  received  a  deposit  while  insolvent  applied  it  on  an 
unmatured  note  of  the  depositor,  especially  when  there  was  a  large 
balance  due  the  depositor  before  the  deposit  in  question  was  made.** 
So,  an  employee  of  a  foreign  corporation  cannot  defend  a  charge  of 
embezzlement  on  the  ground  that  the  corporation  had  not  complied 
with  the  conditions  of  a  statute  so  as  to  have  the  right  to  transact  busi- 
ness in  the  state.  The  wrongful  act  of  the  principal,  it  was  held,  could 
not  be  invoked  as  a  protection  against  the  still  more  wrongful  act  of 
the  guilty  agent.** 

45.  Use  of  Decoys  of  Defense. — The  fact  that  decoys  are  used  oi 
other  deception  is  practiced  in  order  to  trap  a  person  suspected  of 
embezzlement,  is  no  defense  against  a  prosecution  for  the  crime. 
Thus,  if  the  master  gives  money  to  another  to  expend  in  his  shop  for 
the  purpose  of  detecting  a  servant  whose  actions  have  aroused  his 
suspicions,  and  the  servant  is  caught  in  the  trap,  he  is  guilty  of 

6.  State  V.  Disbrow,  130  la.  19,  106  11.  State  v.  Ross,  55  Ore.  450,  104 
N.  W.  263,  8  Ann.  Cas.  190.  Pac.  596,  106  Pac  1022,  42  L.R.A 

7.  Note:  98  Am.  Dee.  165.  (N.S.)  601. 

8.  Com.  V.  Butterick,  100  Mass.  1,  12.  State  y.  Ross,  55  Ore.  450,  104 
97  Am.  Dec  65.  Pac.  596,  106  Pac.  1022,  42  L,B.A. 

9.  State  V.  Afford,  135  La.  381,  65  (N.S.)  601. 

So.  548,  L.R.A.  1915A  430;  Com.  v.  13.  Milbrath  v.  State,  138  Wk..  354, 
Butteriok,  100  Mass.  1,  97  Am.  Dec.  120  N.  W.  262,  131  A.  S.  R.  1012. 
65;  State  v.  Baxter,  89  Ohio  St.  269,  14.  State  v.  Beaefi,  147  lEd.  74,  43 
104  N.  E.  331,  52  L.R.A.(N.S.)  1019;  N.  E.  949,  46  N.  E.  145,  36  L.R.A. 
State  V.  Dnerksen,  8  Okfa.  Crim.  601,  179. 

129  Pac.  881,  52  L.R.A. (N.S.)  1013  16.  State  v.  Bfakemore,  226  Mo. 
and  note.  560,  126  S.  W.  429,  27  L.B.A.(N.S.) 

10.  Meadowcroft  v.  People,  163  111.  415  and  note;  State  v.  O'Brien,  94 
56,  45  N.  E.  991,  54  A.  S.  B.  447,  Tenn.  79,  28  S.  W.  811,  26  L.R.A.  252. 
35  L.R.A.  176. 
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embezzlement,  and  may  be  properly  convicted  thereof.**  So,  decoy 
letters  may  be  used  to  detect  tampering  mth  the  mails.*'  With 
respect  to  the  duty  of  mail  carriers,  it  has  been  argued  that  it  makes 
no  xJifference  whether  the  letter  is  genuine  or  a  decoy  with  a  fictitious 
address.  Where  a  letter  is  not  intended  to  be  conveyed  by  mail,  how- 
ever, some  decisions  hold  that  it  cannot  be  the  subject  of  embezzlement, 
and  the  same  has  been  held  of  a  parcel  placed  by  a  post  office  official 
in  a  basket,  in  the  belief  that  it  would  be  torn  open  by  a  suspected 
person,  and  not  with  the  intention  that  it  should  be  taken  through 
the  post  office  and  delivered  to  any  person,  has  been  held  not  to  be  a 
subject  of  embezzlement.*' 

Vni.  Verdict,  Skntbnce  and  Appbal 

46.  Essentials  of  Verdict. — ^The  form  and  substance  of  the  verdict 
depends,  as  a  rule,  on  the  particular  statute  under  which  the  accused 
was  indicted.  For  instance,  whether  a  failure  of  the  jury  to  find  the 
exact  value  is  fatal  must  be  determined  from  the  language  of  the 
statute.  And  a  verdict  under  an  embezzlement  statute  providing  for 
a  fine  in  double  the  amount  embezzled  has  been  held  not  to  be  void 
for  the  want  of  a  finding  therein  of  the  precise  amount  embezzled,  on 
the  ground  that  it  is  when  the  character  of  the  offense  and  the  mode 
of  punishment  depends  on  the  value  that  the  value  must  be  found, 
and  that  when  the  amount  of  the  fine  merely  is  determined  by  the 
value  the  character  of  the  offense  or  mode  of  punishment  is  not 
affected,  but  only  the  measure  or  quantity  of  punishment.  So  if  the 
accused  is  not  injured  by  the  failure  of  the  jury  to  find  the  true 
value  in  such  case  he  cannot  complain.**  On  the  other  hand,  the 
finding  of  the  value  has  been  held  to  be  necessary  under  a  statute  pro- 
viding that  one  who  embezzles  money  or  property  of  another  is 
guilty  of  larceny,  on  the  ground  that  in  larceny  such  a  finding  is 
required.*'  Proof  that  the  money  alleged  to  have  been  embezzled 
by  an  agent  was  receiveid  in  several  sums,  at  different  times,  and  frgm 
different  persons,  during  a  course  of  continuous  dealing  between  such 
agent  and  his  principal,  will  support  a  verdict  finding  the  aggregate 
sum  as  the  amount  of  a  single  embezzlement.*  A  general  verdict  of 
guilty  is  not  invalid  because  it  does  not  specify  on  which  of  two 
counts  the  defendant  was  found  guilty,  even  though  the  punishment 
under  each  is  different.    It  will  be  presumed  that  the  jury  intended  to 

16.  Com.  ▼.  Ryan,  155  Mass.  623,   56,  45>  N.  E.  991,  54  A.  S.  R.  447, 
30  N.  E.  364,  31  A.  S.  R.  560,  15  35  L.R.A.  176. 

L.R.A.  317.  20.  State  v.  Carmean,  126  la.  291, 

Note:  98  Am.  Dec.  165,  166,  102  N.  W.  97,  lOfi  A.  S.  R.  352. 

17.  Note:  68  A.  S.  R.  602.  1.  State  v.  Moyer,  58  W.  Va.  146, 52 

18.  Note:   4   Ann.    Cas.   878.  8.  E.  30,  6  Ann.  Cas.  344 

19.  Meadoweroft  v.  People,  103  ID. 
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find  the  accused  guilty  of  the  higher  grade  of  the  offense,  at  least 
when  the  question  is  raised  for  the  first  time  on  a  motion  in  arrest  of 
judgment.* 

47.  Sentence. — ^The  general  rules  of  criminal  practice  should  be 
consulted  in  connection  with  the  subject  of  sentences  for  embezzle- 
ment.' Accordingly,  the  sentence  is  void  if  it  is  in  conflict  with  a 
constitutional  provision  prohibiting  such  punishment.  For  example, 
to  require  one  who  has  embezzled  over  half  a  million  of  state  funds 
to  pay  a  fine  equal  to  the  amount  of  the  embezzlement,  or  sufifOT 
life  imprisonment,  is  a  cruel  and  unusual  punishment,  both  as 
to  the  term  of  imprisonment  and  as  to  the  fine,  where  the  accused 
had  not  the  power  to  pay  it  presently,  or  secure  the  necessary  funds 
by  a  lifetime  of  effort.*  But  a  judgment  in  accordance  with  a  statute 
which  requires  a  sentence  for  embezzlement  to  include  an  order  of 
restitution  and  for  the  payment  of  costs,  and  provides  that  if  the 
defendant  is  unable  to  satisfy  the  pecuniary  liabilities  he  shall  be 
subject  to  a  certain  additional  term  of  imprisonment  does  not  violate 
a  provision  against  imprisonment  for  debt.  Nor  is  any  principle  of 
justice  violated  if  such  statute  permits  the  person  defrauded  to  sue 
the  defendant  civilly  for  any  excess  due  him  over  the  amount  found 
by  the  court.' 

48.  Appeal  and  Error. — ^As  on  other  appeals  appellate  courts  are 
loath  to  disturb  the  findings  of  the  jury  on  prosecutions  for  embezzle- 
ment, and  are  not  inclined  to  pass  on  questions  not  properly  brought 
before  them.  Thus,  where  there  was  persuasive  evidence  to  go  to  the 
jury  of  the  fact,  as  found,  that  an  agent  appointed  to  liquidate  the 
affairs  of  an  insolvent  bank,  declared  and  paid  a  dividend  on  stock 
belonging  to  himself,  the  appellate  court  refused  to  review  the  finding 
though  the  agent  claimed  that  the  stock  belonged  to  a  third  person. 
Nor,  it  was  held,  would  the  court  review  a  discrepancy  between  *the 
allegations  and  proof  as  to  the  date  when  the  offense  was  committed, 
where  no  exception  was  taken  at  the  trial,  especially  as  no  injustice  was 
done.* 

2.  Bulloch  V.  State,  10  Ga.  47,  54    (N.S.)   601. 

Am.  Dec.  369.  6.  Freeman   v.   United   States,  217 

3.  See  Ceiminal  Law,  toI.  8,  p.  230  U.  S.  539,  30  S.  Ct.  592,  54  U,  S. 
et  seq.  (L.  ed.)  874,  19  Ann.  Cas.  755. 

4.  SUte  ▼.  Ross,  55  Ore.  450,  104  6.  Jewett  v.  United  States,  100  Fed. 
Pae.  596,  106  Pao.  1022,  42  L.R.A.  832,  41  C.  C.  A.  88,  53  L.R.A.  668. 
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Form   and   requisites  of  convey- 
ance of  expectancy,  140 
Grantees  rights  and  interests,  122 

-124 
Interpretation   of  conveyance   of 

expectancy,  141 
Liability  for  debts  as  affected  by 

conveyance,  124-127 
Relative  rights  of  purchasers  from 

heir  and  their  ancestor,  124 
Right  to  convey,  121 
Transfer  or  release  of  expeetau- 
cies,  133-147 
Corporations,    dividends    on    stocks 

as  passing  to  administrator,  85 
Corruption  of  blood  as  interrupting 

descent  of  property,  45-51 
Cotenancy  — 
Adverse   possession   by  cotenant, 

7T 
Creation  by  descent  to  joint  heirs, 

77 
Possession   of  one   as  possession 
of  all,  35 
Course  of  descent,  17-22 
Covenants  of  warranty  as  passing 

with  the  land,  85,  136 
Criminal  acts  as  forfeiting  ri^t  of 

inheritance,  46-51 
Curtesy   in   property   descended   ta 

wife,  77 
Damages  as  passing  to  administra- 
tor, 87 
Debts  of  decedents  — 
Contribution  among  heirs  on  pay- 
ment of  ancestor's  debts,  133 
Devolution  of  title  subject  to  de- 
cedent's debts,  88 
Effect  of  aUenation  of  ancestor's 
realty  by  heir,  124-127 
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DESCENT  AND  DISTRIBUTION  — 
continued 
Debts  of  deeedeata  ^  eontifmed 
Exoneration  of  realty,  102 
Heir's  liability  as  affected  by  na- 
ture of  assets  received,  105 
Heir's  title  subject  to  ancestor's 

debts,  123 
Liability   as   between   realty   and 

personalty,  101 
Liability  of  estate  generally,  92- 

107 
liability  of  heir,  124-127 
Liability  of  heir,  devisee,  or  ad- 
ministrator of  heir,  100 
Order   of  subjection   of   devised 

property,  103 
Personalty  as  assets  for  payment 

of  debts,  78 
Priority  of  debts  over  rights  of 

heir,  74 
Realty  as  assets  for  payment  of 

debts,  93 
Specialty    debts    as    enforceable 

against  land,  92-94 
Statutory  sale  of  land  for  pay- 
ment of  debts,  94-99 
Declarations  as  admissible  to  prove 

pedigree,  27 
Deeds  (see  also  supra.  Conveyance 
by  heirs;  Expectancies)  — 
Transfers  in  fraud  of  heirs,  91 
Definitions,  7 

Degrees   of   consanguinity,  see  su- 
pra, Consanguinity 
Degrees  of  relationship,  see  Taking 

per  stirpes  or  per  capita 
Descend  defined,  7 
Devises,  lapsed  devises  as  intestate 

property,  70 
Devolution  of  property,  see  infra, 

Heirs;  Inheritance 
Devolution  of  title  (see  also  infra. 
Heirs;    Inheritance;    Next    of 
Kin)  — 
Cestui    que    trust's    interest    in 

trust  realty,  83 
Chattel  interests,  86 
Cboses  in  action,  86 
Contract  to  purchase  realty,  89 
Cotenancy  created  by  descent,  77 
Covenants,  85 
Damages,  86 

Disseisin  of  ancestor  as  intermpt- 
ing  devolution,  122 


DESCENT  AND  DISTRIBIFTION  — 
continued 
Devolution  of  title  —  contittued 
Equitable  conversion  as  eontrol- 
ling  character  of  property,  82 
Equitable  titles,  84 
Incumbered  property  as  passing 

subject  to  incumbrance,  87 
Land  warrants,  86 
Liability   of   property   descended 

for  decedent's  debts,  74 
Nature  of  heir's  title  and  interest, 

74 
Personal  property,  77-82 
Possession  and  control  of  real^, 

75-77 
Real  property,  72-77 
Remainders,  84 
Rents  and  profits,  85-86 
Slaves,  86 
Title  deeds,  86 

Vesting  of  title  in  hdr,  121-122 
Disinheritance  of  heir,  9,  41-45 
Distributable   property,   see    infra, 
Property  inheritable  and  distrib- 
utable 
Distributees  (see  also  infra,  Heirs; 
Next  of  kin)  — 
Administration  as  essential  to  dis- 
tribution, 130        ' 
Deduction  of  debts  from  distrib- 
utive share,  107-113 
EUstory  of  distribution,  10 
Liability   for  debts  of  decedent, 

92-107 
Rights  as  dependent  on  or  affect- 
ed by  adnunistration,  80-82 
Rights  of  creditors  of  distributee 

generally,  111-113 
Ri^ts  of  judgment  creditors,  128 

-129 
Right  to  sue  in  respect  of  deced- 
ent's personalty,  116 
Distributive  share,  see  supra.  Dis- 
tributees; infra^  Taking  per  stir- 
pes or  per  capita 
Dividends  as  passing  to  administra- 
tor, 85 
Domiciliary   law   as  governing   de- 
scent, 9 
Dower  — 

Distinguished  from  inheritance,  52 
Priority  to  heir's  rights,  75 
Ejectment  — 
Administrator's  right  to  sue,  113- 
115 
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DESCENT  AND  DISTRIBUTION  — 
continued 
Ejectment  —  continued 
Heir's  right  to  sue,  113-115 
Land  unlawfully  sold  by  admin- 
istrator, 121 
Election  of  heir  to  take  by  descent, 

10 
Equitable  conyersion  as  controlling 

character  of  property,  82 
Equitable  estates  as  inheritable,  65, 

84 
Equity  — 
Action  by  distributees  to  recover 

personalty,  117-119 
Validity  of  conveyance  of  expec- 
tancy, 134-136 
Equity  of  redemption  as  inheritable 

property,  65 
Escheat  — 
Death  without  heirs,  7 
Effect  of  attainder,  45 
Establishment  of  heirship,  26 
Estates  (see  also  infra,  Property  in- 
heritable  and   distributable)  — 
Conditional  estates  as  inheritable, 

65 
Definition,  64 

Equitable   estates   as   inheritable, 
65 
Estates  of  decedents,  see  supra.  Ex- 
ecutors and  administrators 
Estoppel  — 
Effect   of   conveyance   of   expec- 
tancy, 134-136 
Estoppel  of  ancestor  as  affecting 

heirs,  88 
Heir  estopped   to  claim   interest 

in  estate,  130 
Right  to  take  share  under  intes- 
tate laws,  8 
Evidence   (see  also  supra.  Declara- 
tions; Presumptions)  — 
Proof  of  pedigree,  27 
Exclusion  of  ancestors  from  inheri- 
tance, 17 
Execution  against  heir's  interest  in 

realty,  127 
Executors  and  administrators  — 
Actions  as  to  realty,  113 
Actions  for  breach  of  decedent's 

contracts,  120 
Allowances  for  family  as  prior 

to  heir's  rights,  74 
Chattel  interests  as  passing  to  ad- 
ministrator, 86 


DESCENT  AND  DISTRIBUTION  — 

continued 
Executors  and  administrators  —  con- 
tinued 

Choses  in  action  as  passing  to  ad- 
ministrator, 86 

Collection  of  assets,  115-119 

Damages  as  passing  to  adminis- 
trator, 87 

Debts   of   decedent   as   prior   to 
right  of  heirs,  74 

Deduction  of  debts  from  distribu- 
tive share.  107-113 

Devolution  of  personalty,  77-82 

DLsaiBrmanee   of   decedent's  con- 
tract relating  to  personalty,  91 

Distribution    without   administra- 
tion, 130 

Dividends  on  stocks,  86 

Ejectment,  113 

Enforcement  of  liens,  120 

Foreclosure  of  mortgages,  120 

Husband's  right  to  administer  on 
wife's  estate,  55-57 

Liability  on  decedent's  contracts, 
99-103 

Personalty  as  assets  for  payment 
of  debts,  78 

Power  to  sell  real  property  for 
payment  of  debts,  76 

Quieting   title   by   administrator, 
113 

Real  property  as  assets,  76    - 

Recovery  of  damages  to  real  es- 
tate, 113-U5 

Recovery  of  personalty  of  estate, 
•  115-119 

R(>oovery  of  rents  and  profits  of 
decedent's  realty,  120 

Relation    of    title    to    decedent's 
realty,  75 

Right  to  rents  and  profits  of  land, 
•85-«6 

Right  to  sue  for  trespass  on  real 
property,  113-115 

Sale  of  realty  for  benefit  of  es- 
tate, 75 

Setting  aside  transfers  of  deced- 
ent's personalty,  121 

Title  relating   back   to   death   of 
decedent,  116 

Title  to  and  control  of  personal- 
ty, 78-80 
Executory    interests  as   inheritable, 

65,  66 
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DESCENT  AND  DISTBIBUTION — 

continued 
Exemption  laws  distingiUBhed  from 

statutes  of  descent,  9 
Exemptions   as   passing  free  from 

debts,  95 
Expectancies  — 
Ancestor's  assent  as  essential  to 

transfer,  137-140 
Capacity  of  heir  to  make  transfer, 

140 
Consideration  for  conveyance,  141 
Covenant  of  warranty  as  running 

with  land,  136 
Equitable  ride  as  to  validity  of 

conveyance,  134-136 
Estoppel  by  deed  of  expectancy, 

134-136 
Fair  dealing  in  procurement  of 

transfer,  140 
Form  and  requisites  of  transfer, 

140 
Interpretation  of  release  or  con- 
veyance, 141 
Mortgage  of  expectancy,  135 
Public  policy  as  against  transfers, 

138-140 
Quitclaim  of  expectancy,  136-137 
Release  to  ancestor,  143-147 
Rights  of  purchasers,  142 
Statutory  provisions  as  to  trans- 
fer, 134 
Transferability,   133-136 
Undue  influence  in   procurement 
of  transfer,  140 
Expectant  heir  defined,  24 
"Family"  as  meaning  heirs,  25 
Family  Bible  to  prove  pedigree,  27 
Female  heirs,  see  infra.  Heirs 
Feudal  origin  of  laws  of  descent,  11 
Fraudulent    conveyances,   transfers 

in  fraud  of  heirs,  91 
Gifts  — 
Ancestor's  gifts  as  binding  heir, 

90 
Expectancies  as  subject  of  gift, 
134 
Half  and  whole  blood  — 
American  rule,  33-35 
Common  law  and  English  rule,  32 
Statutes  construed,  34 
Headright  certificate  as  inheritable 

property,  68 
Heirs   (see  also  infra.  Inheritance; 
Male  heirs;  Next  at  kin)  — 
Admissions  of  ancestor  as  binding 
heir,  88 


DESCENT  AND  DISTRIBUTION  — 

continued 
Heirs  —  continued 
Adopted  children,  19 
After  bom  ehildran  as  afCeoted  by 

will,  41-45 
Ancestor  not  permitted  to  inherit 

at  common  law,  17 
Ancestor's    contract    of    sale    aa 

binding  heir,  90 
Ancestor's  deed  as  binding  heir, 

90 
Apparent  heir,  24 
Brothers  and  sisters  of  decedent 

preferred  to  parents,  20 
Brothers  as  heirs,  25 
Children  of  decedent,  20 
Civil  law  and  common  law  mean- 
ing respectively,  23 
Collateral  heirs  defined,  26 
Contracts  as  to  shares  of  estate, 

8 
Contribution  between  heirs,  133 
Conveyances  in  fraud  of  heirs,  91 
Corruption  of  blood  as  affecting 

right  to  inherit,  45-51 
Creation  of  status,  9 
Debts  of  heir  enforceable  against 

realty  descended,  127-130 
Definition,  23 

Disinheritance  by  will,  41-45 
Doctrine  as  to  Ancestral  estates, 

36-39 
Ejectment  by  heirs  generally,  113 
Ejectment    for    land    unlawfully 

sold  b.\  .:(lministrator,  121 
Election  to  take  by  descent,  10 
Establishment  of  heirship,  26 
Estoppel  of  ancestor  as  sheeting 

heirs,  88 
Estoppel  to  assert  interest  in  in- 
heritance, 130 
Exempt  property  as  passing  free 

from  debts,  95 
Expectant  heirs,  24 
Extent  of  interest  by  inheritance, 

87-91 
"Family"  as  meaning  heirs,  26 
Females    admitted    equally    with 

males,  21-22 
Females    excluded    in    favor    of 

males,  17 
Husband   and   wife   as  heirs   of 

each  other,  51-64 
Infants  or  insane  persons'   deed 

subject  to  avoidance  by  heir,  90 
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DESCENT  AND  DISTRIBUTION  — 

continued 
Heirs  —  eontinutd 

Inheritance  as  ehaigeable  with 
heir's  debts  to  ancestor,  107- 
113 

Judgment  against  ancestor  as 
lien  on  land  descended,  90 

Eandred,  25 

Lawful  heirs  synonymous  with 
heiis  at  law,  24 

Leases  of  ancestor  as  binding  on 
heirs,  100 

Liability  for  ancestor's  debts  and 
contracts,  92-107,  124-127 

Liens  enforceable  against  heir,  87 

Lineal  heirs  defined,  25 

Maxim  that.no  one  can  be  heir  of 
living  person,  22 

Males  preferred  to  females,  17, 
22 

Meaning  of  'Word  as  used  in  in- 
struments, 26 

Mortgage  by  ancestor  as  enforce- 
able against  heir,  90 

Murderer's  right  to  inherit  from 
victim,  47-51 

Nature  of  title  and  interest,  74 

Parents  as  heirs,  17,  20,  25 

Possession  and  control  of  realty, 
75-77 

Preference  as  against  devisee,  9 

Presumption  as  to  existence  of 
heirs,  18 

Presumptive  heir,  24 

Prospective  heir,  24 

Recovery  of  possession  of  realty, 
113-115 

"Relations,"  26 

Release  of  expectaney  to  ancestor,' 
143-147 

Release  of  interest  to  coheirs,  130 

Renunciation  of  interest  in  estate, 
130 

Representation  of  ancestor,  17, 
87-91 

Rights  of  creditors  of  heirs  as 
against  estate,  111-113 

Rights  of  heirs  as  subject  to  pow- 
ers, 94 

Rights  of  heir's  creditors,  127- 
130 

Rights  subject  to  sale  for  benefit 
of  estate,  75 

Right  to  sue  for  breach  of  dece- 
dent's contracts,  119 


DESCENT  AND  DISTRIBUTION  — 

continued 
Heirs  —  contimied 

Right    under   ancestor'a   eontraet 
to  purchase  land,  89 

Shares     settled     by     agreement, 
130-131 

Sisters  as  heirs,  25 

Statutory  creation,  24 

Taxes  assessed   against   ancestor, 
90 

Transfer  or  release  of  expectan- 
cies, 133-147 

Trust  property  as  descending  to 
trustee's  heir,  89 

Unborn   children,   44  45 

Vendor's    lien    as   enforceable   by 
heir,  120 
History  of  descent  and  distribution, 

10-11 
Homestead  laws  distinguished  from 

statutes  of  descent,  9 
Homicide  as  defeating  right  of  iu- 

heritance,  47-51 
Husband  and  wife  — 

Abandonment  as  forfeiting  prop- 
erty  rights,   62 

Agreements  as  to  property  rights, 
62 

Choses   in   action   as   passing  to 
husband,  58 

Common-law  doctrine  as  to  right 
to  inherit  from  each  other,  51 

Distinction  between  various  mar- 
ital estates,  52-54 

Dower  and  distributive  share  dis- 
tinguished from  inheritance,  52 

Husband's  rights  as  affected  by 
statute,  57 

Husband's     rights     in     deceased 
wife's  estate,  55-59 

Inheritance  by  one  spouse  from 
the  other,  19 

Insurance  on  wife's  life  as  pass- 
ing to  husband,  58 

Interest  in   wife's  estate  as   dis- 
tributable property,  64 

Misconduct  as  forfeiting  proper- 
ty rights,  62 

Release  of  marital  rights,  62-64 

Second     marriage     as     affecting 
rights,  55 

Status   as   next   of   kin    of  each 
other,  52 

Statutorv-  provisions  as  to  rights 
of  inheritance,  54 
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DESCENT  AND  DISTRIBUTION  — 

eontintied 
Husband  and  wife  —  continued 

Validity  of  marriage  as  affecting 
property  rights,  62 

WidoVs  exemptions,  95 

Widow's  right  on  failure  of  heirs 
of  hnsband,  53 

Widow's  rights  in  deceased  hus- 
band's estate,  59-62 
Infant's  deed  subject  to  avoidance 

by  heir,  90 
Inheritable     property,     see     infra, 

Property  inheritable  and  distribu- 
table 
Inheritance  (see  also  supra,  Half 
and  whole  blood;  Heirs;  Prop- 
erty inheritable  and  distribu- 
table ;  Taking  per  stirpes  or  per 
capita)  — 

Ascent  of  property  forbidden  by 
common  law,  17 

Blood '  relationship  as  basis,  18 

Character  as  natural  right,  13 

Conniption  of  blood  as  affecting 
right  to  inherit,  45-51 

English   rule  of   inheritance   not 
favored  in  United  States,  11 

Exclusion  of  ancestors,  17 

Females     as     inheriting     equally 
with  males,  21-22 

Feudal  origin  of  laws  of  descent, 
11 

Forfeiture  by  criminal  act,  45-51 

Illegitimate  blood  relationship,  19 

Legislative  control,  14-16 

Real  property  only  as  subject  of 
inheritance,  23 

Right  to  inherit  as  natural  right, 
13 

Seisin  and  source  of  title  as  affect- 
ing right,  35-41 

Taking  per  stirpes  or  per  capita, 
30-32 
Insane  person's  deed  as  subject  to 

avoidance  by  heir,  91 
Insurance    money    as    distributable 

property,  69 
Intestacy  — 

Death  without  will,  7 

Nature  and  purpose  of  intestate 
laws,  8 
Intestate  property  (see  also  infra, 
Properiy    inheritable   and   dis- 
tributable) — 

Fee  subject  to  contingent  remain- 
der, 70 


DESCENT  AND  DISTRIBUTION  — 

continued 
Intestate  property  —  continued 
Ineffectual   or  incomplete   trusts, 
71 
,  Lapsed  legacies  and  devises,  70 
Property   acquired   after  making 

will,  69 
Testamentary    disposition    failing 

to  take  effect,  71 
What  constitutes  generally,  69 
Judgment  against  ancestor  as  lien 

on  land  descended,  90 
Judgment  against  heir  as  enforce- 
able against  inheritance,  127-130 
Judicial  sales,  interest  of  bidder  as 

inheritable  property,  65 
Kindred  defined,  25 
Lapsed   devises   as   intestate  prop- 
erty, 70 
Lawful  heirs  synonymous  with  heirs 

at  law,  24 
Leases  — 
Ancestor's   leaser  as   binding   on 

beirs,  100 
Rents  and  profits  as  passing  to  ad- 
ministrator or  hdr,  85-86 
Legacies  — 

Chattel  interests  as  passing  to  ad- 
ministrator, 86 
Lapsed  legacies  as  intestate  prop- 
erty, 70 
Legacy  as  distributable  property, 
64 
Legal  representatives  defined,  25 
Legislative   control    of   inheritance, 

14 
Levy  and  seizure,  see  supra  Attach- 
ment; Executions 
Liens  (see  also  infra,  Mortgages;  — 
Debts  as  liens  on  real  estate,  93 
Enforcement  by  administrator  of 
Uen  holder,  120 
Life  insurance  as  distributable  prop- 
erty, 69 
Lineal  consanguinity  defined,  2l 
Lineal  heirs  — 
Definition,  25 
Male  heirs  — 

Eldest  male  preferred,  17 
Preference  over  females  abolished 

by  statute,  21-22 
Preference  to  females,  17 
Statutory  preference  in   case  of 

collateral  kindred,  22 
Tracing  descent  from  male  or  fe- 
male line,  22 


Digitized  by 


Google 


1308 


INDEX 


DESCENT  AND  DISTRIBUTION  — 

continued 
Marriage,  see  snpra,  Husband  and 

■wife 
Marria^  settlements  as  modifying 

marital  rights,  62-64 
Miseondnct  of  husband  or  wife  as 

affecting  property  rights,  22 
Mortgages  — 

Equity  of  redemption  as  inherit- 
able property,  65 
Expectancies  as  subject  'Of  mort- 
gage, 135 
Foreclosure   by    mortgagee's   ad- 
ministrator, 120 
Lien     of     mortgage     enforceable 

against  heir,  90 
Mortgaged  land  as  inheritable,  84 
Murderer's  right  to  inherit  from  vic- 
tim, 47-51 
Next  of  kin   (see  also,  supra,  Dis- 
tributees) — 
Definitions,  25 
Husband  and  wife,  52 
Parents  as  next  of  kin  of  diildren, 

21 
Use  of  phrase  to  designate  heirs, 
26 
Parent  and  child  — 

Parents  as  heirs  of  children,  25 
Parliamentary  will  affected  by  laws 

of  descent,  8 
Partition  — 
Lien  for  ancestor's  debts  as  affect- 
ed by  partition,  96 
Right  of  heirs  to  compel  partition, 
131 
Pedigree,  evidence  to  establish,  27 
Per   capita,  see   infra   Taking   per 

stirpes  or  per  capita 
Personal  property   (see  also  infra. 
Real  property)  — 
Administrator's  right  to  disaffirm 

decedent's  contracts,  91 
Common  law  as  to  distribution,  10 
Cotenant's  possession,  36 
Devolution  of  title,  77-82 
Next  of  kin  as  entitled  to  distri- 
bution, 25 
Term  heir  not  applicable  to  sac- 
cession  to  personalty,  23 
Portions  of  heirs,  see  infra.  Taking 

per  stirpes  or  per  capita 
Possibilities  as  inheritable,  66-67 
Posrhumous  children  as  aJCeeted  by 
will,  41-45 


DESCENT  AND  DISTRIBUTION  — 

continued 
Powers  — 

Heir's  rights  as  subject  to  powers, 
94 

Realty  subject  to  power  as  inherit- 
able, 72 
Presumption  as  to  existence  of  heirs, 

18 
Presumptive  heirs  defined,  24 
Pretermitted  heirs  — 

Effect  of  wills,  41-45 

Pretermission  defined,  42 
Primogeniture,  17 

Property  inheritable  and  distribut- 
able (see  also  supra.  Intestate 
property;  Personal  property; 
infra.  Real  property)  — 

Burial  lots,  64 

Cause  of  action  to  set  aside  will, 
65 

Conditional  estates,  65 

Contingent  interests,  65 

Devises,  64 

Donation  land  claims,  67 

Equitable  conversion,  82 

Equitable  estates,  65,  84 

Equity  of  redemption,  66 

Executory  interests,  65,  68 

Expectancies,  66,  134 

Headright  certificates,  68 

Husband's  interest  in  wife's  es- 
tate, 64 

Inter^  of  bidder  at  sheriiTs  sale, 
65 

Interest  of  vendee  under  contract 
of  sale,  65 

Intestate  property,  69-72 

Legacies,  64 

Life  insurance,  69 

Mortgaged  property,  65,  84 

Possibilities,  66,  67 

Public  land  claims,  67 

Realty    subject    to    powers    and 
charges,  72 

Remainders  and  reversions,  65 

Timber  culture  claims,  67 

Timber  reserved  by  grantor,  64 

Trust  property,  65,  71>  83 

Uses,  66 

Vendor's  lien,  65 

Vendor's  title  subject  to  contract 
of  sale,  65 
Prospective  heir  defined,  24 
Public  lands  — 

EfEect  of  grant  to  dead  person,  67 
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DESCENT  AMD  DISTRIBUTION  — 

eoniinued 
Pablie  lands  —  continued 

Inchoate  title  as  descendible  prop- 
erty, 67-69 
Public  policy  as  against  transfers  of 

expectancy,  138-140 
Quieting  title  to  decedent's  proper- 
ty, 113 
Quitelaina  deed  of  ezpeetaney,  136- 

137 
Beal  actions  — 

Parties,  115 

Right  of  administrator  to  sne,  113- 
115 

Right  of  heirs  to  sue,  113-116 
Real  property  (see  also  snpra.  Per- 
sonal property)  — 

Action  by  administrator  for  slan- 
der of  title,  113 

Actions  in   respect  to  decedent's 
realty,  113-115 

Administrator's  relation  to  title,  75 

Assets  for  payment  of  debts,  93 

Common-law   liability   for   debts, 
92-94 

Conveyances  by  heirs,  121-127 

Devolution  of  title,  72-77 

Estate    as   importing   interest  in 
land,  64 

Exoneration       from       deeedent's 
debts,  102 

Partition  as  affecting  lien  for  an- 
cestor's debts,  96 

Recovery  by  heirs,  113-115 

Right  to  possession  apd  control, 
75-77' 

Sale  by  heirs  ae  affecting  lien  for 
ancestor's  debts,  96 

Sale  for  benefit  of  estate,  75 
Real  estate  — 

Sale  for  payment  of  debts,  94 
Relationship  by  blood  as  basis  of  in- 
heritance, 18 
Release  — 

Effect  of  release  by  heir  to  co- 
heirs, 130 

Form  and  reqnisites  of  release  of 
expectancy,  140 

Marital  rights,  62-64 
.  Remainders. — 

Descent    during    continuance    of 
particular  estate,  39-41 

Devolution  of  title,  84 

Fee  subject  to  contingent  remain- 
der as  passing  to  heir,  70 

Inheritable  property,  65 


DESCENT  AND  DISTRIBUTION  — 
continued 

Rents  and  profits  as  passing  to  ad- 
ministrator or  heir,  85-86 

Renunciation  by  heirs,  130 

Representation  of  ancestor  by  heir, 
87-91 

Reversions  as  inheritable  property, 
39-41,  65 

Reverter,  see  supra.  Possibility  of 
Reverter 

Sales  (see  also  supra.  Conveyances 
by  heirs)  — 
Ancestor's  sales  as  binding  heir,  90 
Realty  sold  for  b<»iefit  of  estate, 
75 

Seisin  and  source  of  title  — 
Essential  to  right  of  inheritance, 

35 
Maxim  seisina  faeit  stipitem,  35 
Seisin  in  fact  and  seisin  in  law,  35 
Statutory  abrogation  of  rule  as  to 
necessity  of  seisin,  36 

Settlements  — 
Agreement  as  to  shares  of  heirs, 

131 
Modification  of  marital  rights,  62- 

64 
Relief  against  settlement,  132 

Sisters  preferred  to  parents  of  de- 
cedent, 20 

Slander  of  title,  right  of  adminis- 
trator to  sue,  113 

Slaves  as  passing  to  heir  or  adminis- 
trator, 87 

Specific  performance  of  decedent's 
contracts,  120 

Statutes  of  descent  — 
Basis  of  American  statutes,  12 
Common  or  civil  law  as  determin- 
ing persons  entitled  to  take,  18 
Construction,  12 
Course  of  descent,  17-22 
Effect  of  change,  16 
Exclusive  character  of  statute,  17 
Exemption    and    homestead    laws 

distinguished,  9 
Laws  in  force  at  intestate's  death, 

16 
Literal  construction,  18 
Nature  and  purpose,  8 
Operation,  16 

Taking  per  stirpes  or  per  capita, 
31 

Stirpes,  see  infra.  Taking  per  stirpes 
or  per  capita 
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DESCENT  AND  DISTRIBUTION  — 
continued 
Taking  per  stirpes  or  per  capita  — 
Civil  law  origin  of  doctrine,  30 
Defects  of  territorial  ordinance  of 

1787,  31 
Definition  of  terms,  30 
Extent  and  e&ect  of  doctrine,  31 
Extent  of  common-law  rule,  31 
Issue  of  deceased  children,  30 
Legislative  control  of  rule,  31 
Statutory  extension  of  rule,  31 
Taxes  enforceable  against  estate  in 

hand  of  heirs,  90 
Timber  reserved  from  conveyance  as 

inheritable  property,  64 
Title  (see  also  supra,  Devolution  of 
title)  — 
Source  of  title  as  affecting  right  of 
inheritance,  35 
Transfer  of  interests,  see  supra,  Con- 
veyances   by    heirs;    Release    by 
heirs 
Trespass  on  decedent's  real  estate, 

113 
Truste  — 
Devolution    of   title   on    trustee's 

heir,  88 
Heir  of  trustee  as  taking  subject 

to  trust,  89 
Title  of  cestui  que  trust,  83 
Title  of  trustee,  84 
Trust  property  as  inheritable,  65 
Unborn  children's  right  to  inherit, 

44-45 
Uses  as  inheritable  property,-  85 
Vendor  and  purchaser  — 
Action  by  administrator  for  pur- 
chase money,  120 
Ancestor's    contract    as    binding 

heir,  90 
Interest  of  vendee  under  executory 

contract  as  inheritable,  65 
Rights  of  heir  of  vendee  under  ex- 
ecutory contract,  89 
Vendor's   lien   as  enforceable  by 

heir,  120 
Vendor's  title  subject  to  contract 
of  sale  as  inheritable,  65 
Vendor's  lien  as  inheritable  proper- 
ty, 65 
Vested  remainders,  see  supra.  Re- 
mainders 
Whole  blood,  see  supra,  Half  and 
whole  blood 


DESCENT  AND  DISTRIBUTION  — 

continued 
Widow  (see  also  supra,  Dower;  Hu»- 
band  and  wife)  — 

Distributive    share    distinguished 
from  inheritance,  52 
Wills  — 
'  After-acquired  property,  69 

Cause  of  action  to  set  aside  will 
as  inheritable  property,  65 

Devise  of  interest  by  heir,  122 

Effect  of  devise  to  heir,  10 

Effect  of  will  as  to  after  bom 
children,  41-45 

Expectancies  as  devisable,  134 

Lapsed  legacies  and  devises  as  in- 
testate property,  70 

Legacies  and   devises  as  inherit- 
able property,  64 

Order   of   subjection    of    devised 
property  to  testator's  debts,  103 

Right  to  disinherit  heirs  by  will, 
41-^5 

Statutes  saving   rights   of   after- 
bom  children,  41-42 

DETINUE  — 

Administrator's  right  to  sue,  151 

Cotenants'  right  to  sue,  150 

Damages,  154 

Deeds  as  recoverable  in  detinue,  1^ 

Distringas  ad  deliber&nda  bona,  154 

Documents  as  recoverable  in  detinue, 
149 

Evidence,  152 

Execution,  154 

Executor's  right  to  sue,' 161 

(General  issue,  152 

Interest  essential  to  maintain  action, 
149 

Judgment,  153 

Justification  as  snbjeet  of  special 
plea,  162 

Measure  of  damages,  154 

Money  as  recoverable  in  detinue,  148 

Notes  as  recoverable  in  detinue,  149 

Papers  recoverable  in  detinue,  149 

Persons  liable  to  action,  151 

Plaintiff's  interest  essential  to  main- 
tain action,  149 

Pleas,  152 

Possessory  character  of  action,  148 

Procediwe,  152 

Products  of  land  as  recoverable  in 
detinue,  149 
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DETINUE  — «)nttnii«<l  " 
Property  and  right  of  posseesion  as 

essential  to  maintenance  of  action, 

149 
Property  recoverable,  148 
Public  officer  justifying  by  special 

plea,  152 
Pivpose  of  remedy,  148 
Replevin  as  substitute,  148 
Right  to  maintain  action,  149 
Right  to  possession  as  essential  to 

maintenance  of  action,  149 
Seller's  right  to  ane  for  condition 

broken,  151 
Taking  as  basis  of  right  of  action, 

150 
Title  essential  to  maintenance  of  ac- 
tion, 149 
Use  of  remedy,  148 

DIPLOMATIC     Aim     CONSUIAB 
.     OFFICEBS  — 

Actions    against    ambassadors    and 

ministers,  160 
Actions  against  consuls,  161 
Administration   of   estates   by  con- 
suls, 158 
Ambassadors'  immunity  under  lav 

of  nations,  160 
Authentication   of  laws  of  foreign 

nations,  158 
Authority  of  consul,  156 
Character  of  consular  office,  156 
Consuls  —    • 

Actions  against,  161 

Administration  of  decedents'  es- 
tates, 158 

Character  of  office,  156 

Criminal  jurisdiction,  169 

Definition,  156 

Nature  and  extent  of  powers,  157 

Source  of  authority,  156 
Criminal  jurisdiction  of  consuls,  159 
Extradition  proceedings  by  consuls, 

158 
Immunity  of  ministers,  160 
Judicial  functions  of  consols,  157 
Magisterial  functions  of  consuls,  157 
Ministers'   immunity  under  law  of 

nations,  160 
Powers  of  consuls,  167 
Seamen  as  under  consular  jnrisdie- 

tion,  158 
Shipping  disputes  subject  to  coasn- 

lu  jurisdiction,  167-158 


DISCO  VSST  — 

Agents  as  parties  to  bills  of  dis- 
covery, 170 

Aiding  intended  suit,  173 

Amendments,  186 

Answer  in  equity,  182 

Answers  to  interrogatories,  183 

Appeal  and  error,  188 

Attorneys  at  law,  see  infra,  Privi- 
leged matters  and  communieatious 

Bill  or  complaint,  180 
^    Code  practice,  167 

Communications  privileged,  see  in- 
fra, Privileged  matters  and  com- 
munications 

Complaint,  180 

Constitutionality  of  proceedings,  168 

Control  of  documents  denied,  184 

Corporations  — 
Discovery    against    corporations, 

176 
Production  of  books  and  papers, 
176 

Costs,  186 

Creditor's  proceeding  for  discovery 
of  assets,  173 

Criminal  proceedings  as  not  au- 
thorizing bill  of  cKscovery,  172 

Demand  to  produce  documents,  184 

Demurrer,  185 

Denial  of  possession  or  control  of 
documents,  184 

Disclosure  of  assets,  173 

Documents  subject  to  inspection,  172 

Equity  — 
Discovery  distinguished  from  dis- 
covery and  relief,  164-165 
Inherent  powers  of  court,  164 
Jurisdiction  to  grant  further  re- 
lief, 187 
Proceedings    subsequent    to    dis- 
covery, 187-189 
Retention    of    jurisdiction    after 

discovery,  187 
Statutes     superseding     equitable 
remedy,  167 

Fraud  as  ground  of  relief,  171 

Grounds  of  relief,  see  infra.  Right  to 
relief 

Husband  and  wife,  see  infra.  Privi- 
leged matters  and  communications 

Imposition  as  ground  of  relief,  171 

Impounding  documents,  186 

Infants  as  parties  to  bill,  170 

Insane  persons  as  parties  to  bill,  170 
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DISCOVERY  —  eontinued 
iDspeetion  of  property,  174 
Interrogatories,  183 
Loss  or  destruction  of  instruments  as 

ground  of  relief,  171 
Married  women  as  parties  to  bill,  170 
Motion,  181 

Notice  to  produce  documents,  184 
Order  to  produce  documents,  184 
Parties  to  bill  of  discovery  — 

Agents,  170 

Infants,  170 

Interested  parties,  169 

Lunatics,  170 

Married  women,  170 

Mere  witnesses,  170 

Nominal  plaintiff,  170 

Strangers  to  transaction,  173 
Petition,  181 

Possession  of  documents  denied,  184 
Privileged    matters    or   commmiica- 
tions  — 

Communications  between  attorney 
and  client,  177 

Incriminating  matters,  178 

Revelations    subjecting    party   to 
penalty  or  forfeiture,  179 

State  secrets,  177 
'   Telegraph  messages,  176 

Transactions  between  husband  and 
wife,  177 
Production  of  books  and  papers  — 

Common-law  -jurisdiction,  165 

Corporations,  176 

Documents  subject  to  inspection, 
172 

Equity  powers  generally,  165 

Statutory  provisions,  166 
Production  of  documents  — 

Demand,  notice  and  order,  184 

Denial  of  possession  or  control, 
184 

Impounding  documents,  186 

Safe  custody  of  documents,  186 
Relief,  see  infra,  Right  to  relief 
Retention  of  jurisdiction  in  equity, 

187 
Review  of  proceedings,  188 
Right  to  relief  — 

Aiding  intended  suit,  173 

Ascertaining   existence   of   secret 
trusts,  171 

Avoi£ng  fraudulent  conveyances, 
171 

Criminal  proceedings,  172 


DISCOVERY  —  eontimt^ 
'  Right  to  relief  —  wmtimuti 

Detection  of  fraud  and  impositioa, 

171 
Disclosure  of  debtor's  assets,  173 
Facts   in    possesion    of   adverse 

party,  171 
Lost  or  destroyed  instruments,  171 
Necessity  to  obtain   material  in- 
formation, 171 
Self-incrimination,  178 
State  secrets  as  privileged,  177 
Statutes  superseding  eqtiitable  rem- 
edy, 167 
Telegraph  messages  subject  to  dis- 
covery, 176 
Time  to  ask  for  discovery,  179 

DI8MISSAI.,      DISCOHTIinTAMCE 
AND  NONSUIT  — 

Agreement  to  dismiss,  211 

Appeal  and  error,  215,  216 

Arrest  of  defendant  improperly  as 

ground  for  dismissal,  205 
Attorney's   consent   as   essential   to 

dismissal,  199 
Compulsory  dismissal,  see  infra.  In- 
voluntary termination  of  suit 
Counterclaim  as  affecting  right  to 

dismissal,  202 
Definitions,  191 

Discontinuance  (see  also  infra,  Vol- 
untary termination  of  soit)  — 

Definition,  191-192 

Effect  of  striking  oat  pleadings, 
208 

Peculiar  to  eommon-law  proceed- 
ings, 193 
Discretion  of  trial  court  — 

Compulsory  nonsuit,  210 
Discretion  of  trial  court  as  to  volun- 
'   tary  termination  of  suit,  196 
Dismissal  (see  also  Involuntary  ter- 
mination of  suit ;  Voluntary  ter- 
mination of  suit)  — 

Definition,  191 

Effect,  219 

Originally    confined    to    suits    in 
equity,  192 
Estoppel  as  to  rulings  and  theory  on 

former  trial,  214 
Ex  contractu  actions,  200 
Ex  delicto  actions,  200 
Failure  to  prosecute,  206 
Grounds  for  compulsory  itinmiipML 

204r-207 
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DISMISSAL,     DISCONTINUANCE 
AND  NONSUIT  —  continued 
Involuntary  termination  of  suit  — 
Defective  or.  insufficient  pleadings, 

206 
Defects  or  irregularities  as  to  par- 
ties, 205 
Discretion  of  trial  court,  210 
Failure  to  prosecute,  206 
Grounds  for  dismissal,  204-207 
Irregularities  in  process  or  service, 

205 
Leave  of  court  as  essential,  197 
Power  to  dismiss  or  order  nonsuit, 

203 
Procedure,  207 
Striking  out  pleadings,  208 
Want  of  jurisdiction,  206 
Joint  action  as  subject  to  dismissal 

by  <me  plaintiff,  198-199 
Joint  tordeasors  — 

£ffect  of  dismissal  as  to  part  of 

defendants,  201 
Retraxit  in  favor  of  one  or  more 
of  several,  202 
Judgments,  see  infra,  Res  Judicata 
Jurisdiction,  see  supra.  Involuntary 

termination  of  suit 
Mandamus   to  compel  dismissal  or 

reinstatement,  208 
New  action  (see  also  infra,  Res  ju- 
dicata) — 
Statutory  right  to  bring  new  ac- 
tion, 214 
Nolle  prosequi  — 
Defendants  severing  in  pleading, 

200 
Definition,  191 
Nonsuit  (see  also  supra,  Involuntary 
termination  of  suit;  infra,  Vol- 
untary termination  of  suit)  — 
Definition,  192 
Motion  for  nonsuit  as  equivalent 

to  demurrer  to  evidence,  192 
Synonymous  with  dismissal,  192- 
193 
Order  of  court  for  voluntary  non- 
suit, 197 
Partial  dismissal,  199-200 
Parties,  see  supra.  Involuntary  teT' 

mination  of  suit 
Pleading  — 
Defective  pleading  as  ground  for 

compulsory  nonsuit,  206 
Striking  out  amendment  as  dis- 
eontinuanoe,  208 
B.  C.  L.  VoL  IX.— «3. 


DISMISSAL,     DISCONTINUANCE 
AND  NONSUIT  — c<mftn««d 

Procedure  to  obtain  compulsory  non- 
suit, 207 

Process,  irregularities  as  amounting 
to  discontinuance,  205 

Reinstatement  of  case,  208-210 

Res  judicata,  209-214 

Retraxit  — 
Definition,  192 

Distinguished  from  nonsuit,  192 
Effect  as  to  some  of  joint  tort- 
feasors, 202 
Effect  as  res  judicata,  210 

Review  of  proceedings,  215,  216 

Right  to  discontinue  or  become  non- 
suited, see  infra.  Voluntary  ter- 
mination of  suit 

Service  of  process,  205 

Set-off  as  affecting  right  to  dismias- 
al,202 

Stipulations  for  dismissal,  211 

Tortfeasors,  see  supra,  Joint  tort- 
feasors 

United  States  courts  — 
Dismissal  in  state  court  as  barring 

action  in  Federal  court,  212 
Dismissal  of  cause  after  removal 
to  Federal  court,  213 

Voluntary  termination  of  suit  — 
After  commencement  of  trial,  93 
A^fter   finding    but    before   judg- 
ment, 195 
After  submission  to  court,  196 
After  submission  to  jury,  195 
After   verdict    but    before    judg- 
ment, 194 
Attorney's    consent    as    essential, 

199 
Before  trial  on  merits,  193 
Coplaintiff's  right  to  dismiss  en- 
tire action,  198 
Discretion  of  trial  court,  196 
Dismissal  as  to  part  of  defend- 
ants, 200 
Leave  of  court  as  essential,  197 
Review  on  appeal,  216 

DISORDERI.T   HOUSES  — 

Annoyance  of  public,  218 
Attracting  idle  and  vicious  persons, 

219 
Bawdy  houses,  219-221 
Characteristics  of  disorderly  hoOM^ 

218 
Definition,  218 
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DISORDERLY  HOUSES  —  contin- 
ued 
Elements  of  offense  of  keeping  dis- 
orderly house,  219 
Equity  jurisdiction  to  restrain  dis- 
orderly houses,  223 
Evidence,  225-226 
General  reputation  of  house,  225 
House  of  ill  fame  defined,  219 
Immoral  practices  as  disorderly,  219 
Indictment,  224 

Injunction  against  keeping  disorder- 
ly houses,  223 
Lease  of  house  for  purposes  of  pros- 
titution, 221-222 
Licensing  disorderly  houses,  220 
Mode  of  keeping  as  characterizing 

place,  219 
Municipal     regulation     of     bawdy 

houses,  221 
Nature  of  offense  of  keeping  disor- 
derly house,  219 
Police  regulation,  220 
Pixjstitution  as  disorderly,  219 
Public  annoyance  as  disorderly,  219 
Purpose  of  keeping  as  characteriz- 
ing place,  219 
Quiet  place  as  disorderly  house,  218 
Regulation  under  police  power,  220 
Reputation   of  house  and  inmates, 

225 
Resort  for  thieves,  prostitutes  and 

other  vicious  people,  218 
Scandalizing  public,  218 
Usurious  place  of  business  as  dis- 
orderly house,  218 

DISTURBING  MEETINGS  — 

Civil  liability,  230 

Definition,  228 

Elements  of  offense,  229 

Indictment,  231 

Kind  of  meetings  within  statutes, 
230 

Member  of  meeting  as  disturbed, 
229 

Number  of  persons  disturbed,  229 

Purpose  of  meeting,  230 

Religious  meetings  as  subject  of  dis- 
turbance, 230 

Statutory  offense,  228 

Sunday  schools  as  subject  of  dis- 
turbance, 230 

Time  as  element  of  offense,  229 

DIVORCE  AND  SEPARATION  — 

Abandonment,  see  infra,  Desertion 


DIVORCE    AND    SEPARATION  — 

continued 
Abatement  and  revival  — 

Another  suit  pending,  413 

Death  of  party,  414 

Death   of   party   after  interlocu- 
tory judgment,  444 
Abode,  see  infra,  Domieil 
Absolute  divorce  (see  also  infra,  De- 
fenses; Grounds  for  divorce  or 
annulment)  — 

Disabilities  of  coverture  terminat- 
ed, 486 

Restoration  of  status  of  parties, 
486 

Right  as  affected  by  decree  for 
umited  divorce,  310,  318 

Right  of  petitioner  to  elect  be- 
tween absolute  and  limited  di- 
vorce, 437 

Separation  under  limited  divorce 
as  ground  for  absolute  divorce, 
310 

Termination  of  marriage  relation, 
486 
Abusive  language  as  ground  for  di- 
vorce, 307,  347 
Accusations,  see  infra,  Grounds  for 

divorce  or  annulment 
Actions  — 

Divorce  as  civil  or  criminal  pro- 
ceedings, 432 

Enforcement  of  separation  agree- 
ment, 533 

Marital  causes  of  action  as  affect- 
ed by  divorce,  496-497 

Right .  of  divorced  woman  to  sue 
husband  for  support  of  diild- 
ren,  480 

Separation  agreement  as  barring 
action  for  alienation  of  affec- 
tions or  criminal  conversation, 
530 

Wife's  right  to  sue  alone  after  di- 
vorce, 492 
Admissions  and  declarations  — 

Confession  of  adultery,  326 

Domicil  proved  by  adnussion,  402 

Proof  of  adultery,  326,  329 

Sufficiency   to  authorize   divorce, 
435 
Adoption  of  children  after  divoree 

of  parents,  490 
Administration    on    estate    oif    de- 
ceased spouse,  193 


Digitized  by 


Google 


INDEX 


1315 


DIVORCE    AND    SEPARATION  — 

continued 
Adultery  — 

Acquittal  in  criminal  proce«dingB 
as  conclusive  in  divorce  suit,  432 

Acts  done  by  mistake,  321 

Admissions  to  prove  adultery,  326, 
329 

Amendment  of  complaint  adding 
charge  of  cruelty,  425 

Amendments  to  avoid  variance, 
425-426 

Assumption  of  risk  in  marrying 
unchaste  woman,  322 

Bigamy  conviction  as  proof  of 
adultery,  432 

Cohabitation  under  second  mar- 
riage after  vacation  of  judg- 
ment, 456 

Common-law  definition,  321 

Condonation  of  wife's  adultery  as 
affecting  husband's  adulter}', 
380 

Condonable  offense,  380 

Confessions  to  prove  act,  326 

Connivance  as  affecting  right  to 
relief,  393 

Conviction  of  adultery  as  evidence 
of  marriage,  434 

Crime  in  recrimination  of  adul- 
tery, 389 

Cross  bill  charging  adultery  in  an- 
nulment suit,  424 

Cruelty  as  recriminatory  charge, 
389 

Cruelty  by  accusation  of  adultery, 
346-347 

Cruelty  by  adulterous  conduct, 
336,  351 

Definition  at  common  law,  321 

Desertion  as  defense  to  divorce  for 
adultery,  322 

Desertion  as  recriminatory  charge, 
389 

Detective  testimony,  331 

Discovery  as  to  adultery,  432-433 

Disposition  as  evidence  of  act, 
325,329 

Distinction  between  husband's 
adultery  and  wife's  adultery  as 
ground  for  divorce,  321 

Doubtful  acts  as  evidence,  330 

Ecclesiastical  law  as  to  divorce  on 
ground  of  adultery,  320 

Evidence,  324-333 


DIVORCE    AND    SEPARATION  — 

continued 
Adultery  —  continued 

Htlsband's  adultery  as  ground  for 
divorce,  321,  331 

Husband's  adultery  as  personal  in> 
dignity  to  wife,  307 

Infatuation  with  alleged  paramour 
as  evidence,  325 

Insanity  as  defense,  323 

Joinder  of  cruelty  and  adultery  in 
complaint,  420 

Marriage    in    belief    of    spouse's 
death,  321 

Naming  particeps  criminis,  419 

Opportunity     for    sexual     inter- 
course, 330-331 

Other  acts  as  admissible  in  evi- 
dence, 326 

Place  of  commission  as  fact  to  be 
pleaded,  418-419 

Prayer  for  discovery  as  vitiating 
complaint,  416 

Proof  of  nonaccess  by  husband, 
324 

Rape  of  wife  not  ground  for  di- 
vorce, 323 

Recriminatory  charge  in  all  cases, 
389-390 

Separation  agreement  as  affected 
by  wife's  adultery,  532 

Separation  as  defense  to  divorce 
for  adultery,  322,  532 

Separation  justified  by  accusation 
of  adultery,  364 

Separation   as  justified  by  adul- 
tery, 370 

Statutory  exclusion  of  parties  as 
witnesses,  434 

Testimony   of  alleged   paramour, 
332 

Unchastity  charge  as  ground  for 
divorce,  307 

Vacating  decree  to  let  in  defense 
of  condonation,  447 

Venereal   disease   as  evidence   of 
adultery,  331 

Voluntary   separation   before   act 
charged,  532 

Want  of  affection  between  spouses 
as  evidence,  330 

Wife's  adultery  as  g:round  for  ab- 
solute divorce,  320-321 
Affidavits,  see  infra.  Complaint 
AfBrmative  relief  on  answer  or  cross 

bill,  424 
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DIVORCE    AND    SEPARATION  — 
continued 


Age  of  consent,  272 

Bar  to  decree  on  g^und  of  im- 
potency,  281 

Consideration  in  awarding  custody 
of  child,  476 
Agency  in  connivance,  394 
Alienation  of  affections  — 

Right  to  sue  after  divorce,  462, 
496 

Separation  agreement  as  barring 
action,  530 
Alimony  — 

Accepting  alimony  as  waiver  of 
right  to  appeal  from  decree  of 
divorce,  467 

Agreements  for  alimony  illegal  as 
promotive  of  divorce,  256 

Allowances  for  support  of  child- 
ren distinguished,  482 

Amount  as  affected  by  value  of 
property  acquired  from  wife, 
446 

Appealability  of  order  relating  to 
alimony,  4(57 

Award  of  alimony  on  cross  bill, 
424 

Award  of  specific  property,  248- 
249 

Death  of  party  after  interlocu- 
tory judgment,  445 

Disobedience  of  order  as  forfeit- 
ing right  to  appeal,  468 

Jurisdiction  to  render  personal  de- 
cree, 247,  398,  409 

Modification  of  judgment,  440 

Nonpayment  as  ground  for  strik- 
ing out  answer,  423 
Allowances,  see  infra.  Widow's  al- 
lowance 
Amendments    (see  also  infra,  com- 
plaints; Demurrer)  — 

Amendment  to   show  domicil   of 
plaintiff,  426 
A  mensa  et  thoro,  see  infra,  Limited 

divorce 
Ancillary  remedies  — 

Appointment  of  receiver,  249 

Injunctions,  249 
Annulment  of  marriage  — 

Claim  for  divorce  in  answer  to  ac- 
tion for  annulment,  424 

Divorce  distinguished  from  annul- 
ment, 244 


DIVORCE    AND    SEPARATION  — 
continued 
Annulment  of  marriage  —  continued 
Divorce  distinguished  from  annul- 
ment suit,  267 
Domicil    as    affecting    annulment 

suit,  405 
Ecclesiastical  jurisdiction,  267 
Effect  of  decree,  487 
Grounds,  see  infra  Grounds  for 

annulment  or  divorce 
Necessity  and  propriety  of  annul- 
ment decree,  267 
Parties  in  pari  delicto  as  affecting 

right,  268 
Who  may  bring  suit,  407 
Answer  — 
Affirmative  relief  on  answer,  424 
Attorney's  authority  to  withdraw 

answer,  423,  441 
Defaulting  defendant  permitted  to 

answer  on  terms,  423 
General  denial  as  putting  in  issue 

ground  for  divorce,  422 
Striking  out  answer  for  nonpay- 
ment of  alimony,  423 
Supplemental  answer  making  re- 
criminatory charge,  428 
Antenuptial  grounds  for  divorce,  306 
Appeal  and  error  — 
Accepting  benefits  of  judgment  as 

waiving  right  to  appeal,  467 
Agreement  not  to  appeal  as  pro- 
motive of  divorce,  257 
Alimony  order  as  appealable,  467 
Construction  of  statutes  r^fulat- 

ing  appeals,  466 
Contempt  as   forfeiting  right  to 

appeal,  468 
Decree  for  divorce  as  appealable, 

447 
Death  of  party  as  affecting  right 

of  appeal,  469 
Decision  by  appellate  court,  469 
Dismissal  of  appetil  as  not  taken 

in  time,  468 
Divorce  on  ground  of  conviction 
of  crime  as  affected  by  appeal, 
319 
Finality  of  decree  of  ecclesiastical 

court,  447 
Insane  person's  right  to  appeal, 

469 
Judgments  appealable,  467 
Jurisdiction   of   federal   supreme 

court,  466 
Loss  of  right  of  appeal,  467-470 
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DIVORCE    AND    SEPARATION  — 
continued 
Appeal  and  error  —  continued 
Modification  of  judgment,  469 
Objection  to  failure  to  verify  com- 

plaiBt  not  raised  below,  421 
Orders  appealable,  467 
Remarriage   aa  affected   by   pen- 
dency of  appeal  or  time  of  ap- 
peal, 507 
R^arriage  during  time  for  ap- 
peal prohibited,  259,  439 
Remarriage  of  party  as  waiver  of 

right  to  appeal,  467 
Review  on  appeal,  470 
Right  to  vacate  judgment  as  af- 
fected by  rights  of  appeal,  449 
Statutory  prohibition  of  appeals 

in  divorce  cases,  466 
Tine  to  appeal,  468 
Waiver  of  right  of  api>eal,  467 
Appearance  — 

Attorney's  authority  to  withdraw 

answer  or  appearance,  423,  441 

Effect  as  curing  failure  to  allege 

residence  of  plaintiff,  417-418 
Effect  of  appearance  in  foreign 

divorce  suit,  519 
Motion  to  vacate  judgment  aa  sub- 
mitting to  jurisdiction  of  eonrt, 
448 
Atonement  as  taking  away  right  of 

action,  271 
Attorneys  at  law  — 
Agreement  between  counsel  as  af- 
fecting   award    of   custody    of 
children,  475 
diampertoua  agreement  as  to  di- 
vorce, 258 
Ciompensation       contingent       on 
granting  of  divorce,  &8 
A  vinculo  matrimonii,  see  supra,  Ab- 
solute divorce 
Bankruptcy  claim  under  separation 

agreement  as  provable  in,  534 
Barrenness  distinguished   from  im- 

potency,  280 
Bastards,  see  infra,  Legitimacy  of 

children 
Behavior  as  ground  for  divorce,  see 

infra.  Grounds  for  Divorce 
Benefit  certificates  as  affected  by  di- 
vorce, 501 
Bestiality  as  cruelty,  345 
Biblical  law  as  to  divorce,  243 


DIVORCE    AND    SEPARATION  — 
continued 
Bigamy  conviction  as  proof  of  adol- 

tery,  432 
Bill  of  complaint,  see  infra.  Com- 
plaint 
Bill  of  review  to  vacate  judgment, 

448 
Burden  of  proof,  see  infra,  Evidence 
Burial  of  diild  controlled  by  parent 

having  custody,  474 
Cancellation  of  gifts,  446 
Cause  for  divorce,  see  infra;  Qrounds 

for  divorce  or  annulment 
Champertons   agreement   as   to   di- 
vorce, 258 
Character,  see  infra.  Evidence 
Character  of  divorce  proceedings,  see 
infra,  Nature  of  divorce  proceed- 
ings 
Children  (see  also  infra.  Custody  of 
children;    Legitimacy   of   child- 
ren; Support  of  children)  — 
Adoption    proceedings    after    di- 
vorce, 490 
Competency  as  witnesses  for  or 

against  their  parents,  435 
Custody  awarded  on  cross  bill,  425 
Interlocutory  judgment  determin- 
ing custody  of  children,  442-443 
L^timacy  as  affected  by  divorce 

or  annulment,  445,  489 
Mistreating  children  as  cruelty  t« 

wife,  347 
Right  to  move  for  vacation  of  di- 
vorce, 455 
Civil  character  of  divorce  proceed- 
ing, 246 
Civil  law  as  to  divorce,  243 
Clerical  errors  in  pleading  corrected 

by  amendment,  427 
Coercion,  see  infra.  Duress 
Cohabitation  — 
Adultery  in  cohabiting  under  sec- 
ond marriage,  456 
Condonation  affected  by  cohabita- 
tion, 382-384 
Desertion  by  cessation  of  cohabi- 
tation, 354 
Evidence  of  marriage  of  parties, 

433 
Jurisdiction  as  depending  on  co- 
habitation within  state,  398 
Marital  cohabitation  distinguished 
from  marital  intercourse,  368 
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DIVORCE    AND    SEPARATION  — 

continued 
Cohabitation  —  continued 

Right  to  final  decree  defeated  by 
cohabitation  after  interlocutory 
decree,  443-444 

Separ.ition  agreement  annulled  by 
cohabitation,  534-535 
Collateral  attack  on  judgment  — 

Collusion  as  ground  for  attack, 
457 

Conclusiveness  of  decree  for  di- 
vorce, 456 

Connivance  as  ground  for  attack, 
457 

Death  of  party  as  preventing  col- 
lateral attack,  457 

Default  judgment  as  subject  to 
collateral  attack,  456-457 

Defendant's  right  to  impeach 
judgment,  458 

Estoppel  of  party  to  obtain  di- 
vorce, 458 

Foreign  divorce,  520-521 

Fraud  as  ground  for  attack,  457 

Misnomer  as  ground  for  attack, 
457 

Void  judgment  as  subject  to  col- 
lateral attack,  457 

Want  of  findings  aa  ground  for 
aVtack,  457 
Collusion  — 

Affidavit  of  noncoUusion,  422 

Averment  of  noncolluaion  in 
complaint,  422 

Collateral  attack  on  judgment  on 
ground  of  collusion,  &7 

Foreign  divorce  as  impeachable 
for  collusion,  520 

Qround  for  denying  divorce,  374, 
377 

Vacation  of  judgment  denied  on 
ground  of  collusion,  451 

Vacation  of  judgment  on  ground 
of  collusion,  451 
Community  property  (see  also  infra, 
Property  rights)  — 

Effect  of  divorce  on  community 
property  rights,  498 
Community  property  as  subject  of 

prayer  for  relief,  420 
Complaint    (see    also    infra,    Cross 
bill)  — 

Adulterv  as  g^round  for  divorce, 
418-419 


DIVORCE    AND    SEPARATION  — 

continued 
Complaint  —  continued 

Affidavits  accompanying  com- 
plaint, 422 

Allegation  of  grounds. for  divorce, 
418 

Allegations  as  to  property  or 
property  rights,  416 

Allegation  of  noncolluaion,  422 

Certainty  as  to  allegations,  416 

Community  property  as  subject 
of  prayer  for  relief,  420 

Corespondent  named  in  com- 
plaint, 419 

Counts  stating  separate  causes  of 
action,  420 

Cruelty  as  {^und  for  divorce, 
418 

Default  on  insufficient  complaint, 
416 

Desertion  by  defendant,  417-418 

Domicil  of  plaintiff,  417 

Drunkenness  as  ground  for  di- 
vorce, 418 

Intoxication  aa  ground  for  di- 
vorce, 418 

Intoxication  charged  as  instance 
of  cruelty,  420 

Joinder  of  causes  of  action,  420 

Marriage  of  parties,  417 

Multifariousness  in  uniting 
prayers  for  relief,  420 

Naming  partioeps  eriminia  in 
adultery,  419 

Paragraphs  stating  separate  eaus- 

.    es  of  action,  420 

Place  of  commission  of  adultery, 
418-419 

Prayer  for  discovery  as  to  adul- 
tery, 416 

Prayer  for  discovery  as  vitiating 
complaint,  432-433 

Prayer  for  relief  generally,  421 

Prayer  for  return  of  property 
joined  with  prayer  for  divorce, 
420 

Property    rights    as    subject    of 

■   prayer  for  relief,  420 

Residence  of  plaintiff,  417 

Scandal  as  to  third  persona  to  b* 
avoided,  419 

Statement  of  cause  of  aetion  gen- 
erally, 416 

Time  of  commiwwoa  of  adulterv, 
418-419 
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DIVORCE    AND    SEPARATION  — 

continued 
Complaint  —  continued 

Verification  of  amendment,  421 

Verification  on  information  and 
belief,  419 

Verification  required  by  statute, 
421 

Waiver  of  objections  by  failure 
to  demur,  419 

Waiver  of  verification,  421 
Compromise  of  divorce  proceedings 

favored,  260 
Concealment,  see  infra.  Fraud 
Condonation  — 

Adnltety  as  coadonable,  380 

Adultery  of  husband  as  affected 
by  condonation  of  wife's  adul- 
tery, 380 

Affirmative  defense  to  be  pleaded, 
386 

Amended  or  supplemental  plea, 
387 

Cohabitation  as  condonation,  382- 
384 

Conditional  character,  385 

Cruelty  as  condonable,  380 

Cruelty  as  condoned  by  cohabita- 
tion, 383 

Definition,  379 

Disease  as  condonable,  380 

Drunkenness  as  subject  to  _  con- 
donation, 317 

Duress  as  affecting  condonation, 
380-381 

Effect  as  destroying  right  of  ac- 
tion, 271 

Essentials  of  condonation,  380- 
384 

Forgiveness  distinguished,  380 

Fraud  as  affecting  condonation, 
380-381 

Habitual  drunkenness  condoned 
by  cohabitation,  382-383 

Knowledge  as  essential  element, 
380 

Offenses  condonable,  379 

Revival  of  condoned  offenses,  384- 
386 

Revival  of  right  to  divorce,  380 

Right  to  final  decree  defeated  by 
cohabitation  after  interlocutory 
decree,  443  444 

Subsequent  misconduct  as  affect- 
ing condonation,  380 


DIVORCE    AND    SEPARATION  — 

continued 
Condonation  —  continued 

Subsequent  offenses  as  restoring 
right  to  divorce,  384 

Vacating  decree  to  let  in  defense 
of  condonation,  447 

Voluntariness    as    essential,    380- 
381 
Conduct,  see  infra,  Grounds  for  di- 
vorce 
Confessions,  see  supra.  Admissions 

and  declarations 
Conflict  of  laws  as  to  grounds  for 

divorce,  268-269 
Congressional  powers  M  to  divorce, 

245 
Connivance  — 

Acts  of  husband  eonstitating  con- 
nivance, 394 

Adultery  other  than  that  con- 
nived at,  393 

Agent's  acts  as  connivance,  394 

Collateral  attack  on  judgment  on 
ground  of  connivance,  457 

Definition,  392 

Detective's  acts  as  connivance, 
394-395 

Duty  of  court  to  circumvent,  392 

Intent  as  element,  392 

Vacation  of  judgment  denied  on 
ground  of  connivance,  451 
Consanguinity   as    ground    for  di- 
vorce, 274 
Consent,  see  supra,  Connivance 
Consideration  for  separation  agree- 
ments, 528 
Constitutional  law  — 

Class  legislation  in  permitting 
election  between  absolute  and 
limited  divorce,  437 

Full  faith  and  credit  clause  as  af- 
fecting divorces,  509-513 

Marriage  as  contract  in  constitu- 
tional sense,  246 

Restrictions  on  power  to  grant 
legislative  divorces,  264 

Retroactive  effect  of  divorce  laws, 
270 

Retroactive  effect  of  statutes,  250 

Statutes  requiring  entry  of  inter- 
locutory judgment,  442 

Vested  right  in  gpx>unds  for  di- 
vorce, 270 
Construction  of  statutes,  see  infra, 

Statutes 
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DIVORCE    AND    SEPARATION  — 

continued 
Contempt  — 

Remarriage  in  violation  of  prohi- 
bition, 438 

Right  to  appeal  while  in  con- 
tempt for  nonpayment  of  ali- 
mony, 468 

Striking  out  pleadings  for  con- 
tempt, 254,  423 
Continuances  in  divorce  suits,  253, 

430 
Contracts    (see    also    infra,   Public 
policy  as  to   divorce;   Separa- 
tion agreements)  — 

Agreement  for  alimony  as  promo- 
tive of  divorce,  256 

Agreement  not  to  seek  new  trial, 
appeal  or  vacation,  of  decree, 
257 

Arrangements  as  to  attorney's 
compensation  as  promotive  of 
divorce,  258 

Compromise  of  divorce  proceed- 
ings as  valid,  260 

Failure  to  embody  contract  in  de- 
cree as  evidence  of  illegality, 
257 

Marriage  as  contract  in  constita- 
tional  sense,  246 

Marriage  distinguished  as  to  ef- 
fect of  fraud,  294 

Married  person  agreeing  to  marry 
another  after  divorce,  259 

Property  arrangements  as  promo- 
tive of  divorce,  256 

Remoteness  of  tendency  to  pro- 
mote divorce,  255 
Conviction  of  crime  as  ground  for 

divorce,  318-320 
Corespondent  — 

Naming  corespondent  in  com- 
plaint, 419 

Right  of  intervention,  408 
Corroboration  of  testimony  of  par- 
ties, 435-436 
Courts,  see  supra,  Complaint 
Courts  (see  also  infra.  Ecclesiasti- 
cal courts;  Jurisdiction)  — 

Discretionary  power  to  open  de- 
fault, 442 

Discretion  as  to  causes  for  di- 
vorce, 312 

Discretion  as  to  granting  allow- 
ances for  support  of  children, 
483 


DIVORCE    AND    SEPARATION  — 

continued 
Courts  —  continued 

Discretion  to  deny  divorce,  437 
I         Jurisdiction     of     equity     coorts, 
267-268,  396 

Legislative  divorces  as  encroach- 
ment   on   power   of   judiciary, 
265 
Crimes    (see   also   infra,   Impri8<Hi- 
ment)  — 

Accusation  of  crime  as  cruelty, 
345 

Acquittal  on  criminal  charge  as 
conclusive  in  divorce  suit,  432 

Adultery  as  subject  to  recrimina- 
tory charge  of  crime,  389 

Appeal  as  affecting  right  of  ac- 
tion, 319 

Commutation  of  sentence  as  af- 
fecting right  of  action,  319 

Conviction  of  crime  as  ground  for 
divorce,  318-320 

Dissolution  of  marriage  by  crim- 
inal act,  318 

Limitation   of  action   brought  on 

f round  of  conviction  of  crime, 
18 

Pardon  as  affecting  right  of  ac- 
tion, 319 

Place  of  commission  as  affecting 
right  to  divorce,  320 

Rape  as  ground  for  divorce,  318 

Reversal  of  sentence  as  affecting 
right  to  divorce,  318 

Time  of  commission  or  imprison- 
ment as  affecting  right  of  ac- 
tion, 319 

Voluntary  manslaughter  as  ground 
for  divorce,  318 
Criminal  character  of  divorce  pro- 
ceedings, 246-247,  432 
Criminal  conversation  — 

Right  to  sue  after  divorce,  462, 
496 

Separation  agreement  as  barring 
action,  530 
Cross  bill  — 

Adultery  charged  by  cross  bill  in 
annulment  suit,  424 

Alimony  awarded  on  cross  bill, 
424 

Application  for  divorce  in  suit  re- 
lating to  property  rights,  424 

Burden  of  proof  on  cross  bill,  433 
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DIVORCE    AND    SEPARATION  — 

continued 
Croes  bill  —  continued 

Cktim  for  divoree  in  answer  to 
action  for  annnlment,  424 

CoBtody  of  children  awarded  on 
cross  bill,  425 

Effect  as  consenting  to  divorce  de- 
cree, 424 

Failure  to  file  cross  bill  as  defeat- 
ing cause  of  action,  465 

Necessity  to  authorize  a£Brmalive 
relief,  424 

Nonresident's  right  to  file,  424 

Practiee  of  ecclesiastical  courts, 
423 

Service  on  original  eomplainant, 
425 
Cruelty  — 

Abusive  language,  334,  344 

Accusations  of  'misconduct  or 
crime,  346-347 

Acts  of  third  persons  imputable  to 
husband,  336 

Adulterous  conduct,  336,  351 

Adultery  as  subject  to  recrimina- 
tory charge  of  cruelty,  389 

Amendment  adding  charge  of 
cruelty  to  charge  of  adultery, 
425 

Apprehension  of  future  injury, 
339 

Bestiality,  345 

Circumstances  of  parties  as  ma- 
terial consideration,  337 

Cohabitation  as  condoning  cruel- 
ty, 383 

Communication  of  venereal  dis- 
ease, 351 

Condonable  offense,  380 

Conduct  towards  relatives  of 
spouse,  349 

Cross  bill  charging  cruelty  in  an- 
nulment suit,  424 

Definition,  336 

Degeneracy  as  cruelty,  344 

Denial  of  marital  rights,  350 

Desertion,  352 

Desertion  in  recrimination  of 
cruelty,  389 

Desertion  as  subject  to  recrimi- 
natory charge  of  cruelty,  389 

Desertion  caused  by  cruelty,  359 

Drug  habit  as  cruelty,  343 

Drunkenness  as  omel^,  336,  343 


DIVORCE    AND    dEPABATION  — 

'continued 
Cruelty  —  continued 

Drunkenness  as  excuse  for  emel- 
ty,  370 

Ecclesiastical  law  as  to  cruelty  as 
ground  for  divorce,  333 

Excessive  sexual  intercourse,  350 

Failure  to  support  children,  349 

Forcing   improper   associates   on 
wife,  348 

Frequency  of  acts  or  conduct,  339 

Incompatibility  of  temperament, 
336-337 

Indiscreet  conduct,  361 

Insanity  as  defense,  334 

Insulting  language   and  conduct, 
334,341 

Intent  as  material,  338 

Intoxication  charged  as*  instance 
of  cruelty,  420 

Joinder  of  cruelty  and  adultery 
in  complaint,  420 

Justification  for  separation,  363 

Language  as  crudty,  334 

Lewdness,  337 

Malice  as  material,  338 

Masturbation,  345 

Mental  suffering,  341-343 

Mistreatment  of  children,  347 

Motive -as  material,  338 

Neglect,  341,  352 

Obscenity,  344 

Occasional  acts,  339 

Parties  as  witnesses,  434 

Persistence  of  act  or  conduct,  339 

Physical  violence,  340 

Pleading    cruelty    of    defendant, 
418 

Profanity  as  cruelty,  344 

Provocation  as  excuse,  352-353 

Quarrelling,  337 

Question  of  fact,  335 

Reasonable  apprehension  of  dan- 
ger, 339 

Recrimination  of  cruelty  against 
cruelty,  389 

Refinement  of  parties  as  circum- 
stance to  be  considered,  337 

Refusal  of  sexual  intercourse,  350 

Rudeness,  341 

Sexual  matters,  350-352 

Sodomy,  345 

Station  in  life  as  circumstance  to 
be  considered,  337 

Sullenness,  348 
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DIVORCE    AND    SEPARATION  — 

continued 
Cmelty  —  eontiwted 

Temperament  as  defense,  334 

Treatment  injuring  health  or  en- 
dangering reason,  307 

Unsociability,  348 

Use  of  drugs  as  cruelty,  343 

Verbal  abuse,  344 

Vulgarity,  344 

What    constitutes    cruelty,    335- 
353 

Wife's  cruelty  as  ground  for  di- 
vorce, 334 
Custody  of  children  (see  also  supra, 
Children)  — 

Access  of  spouse  not  entitled  to 
custody,  473 

Age  of  child  considered  in  award- 
ing custody,  476 

Basis  of  father's  right  to  custody, 
471 

Considerations      in      determining 
award  of  custody,  475 

Contracts  as  to  custody,  474 

Dead  body  of  child  as  controlled 
by  parent  having  custody,  474 

Death  of  parent  after  award  of 
custody,  478-479 

Decree   for  cxistody   of  children, 
471 

Denial    of    divorce    as    affecting 
award  of  custody,  473 

Divorce  as  affecting  father's  right 
to  custody,  471 

Equity  jurisdiction  to  award  cus- 
tody, 472-473 

Extraterritorial    effect    of    judg- 
ment awarding  custody,  477 

Father's  right  to  custody,  471 

Foreign  decree  as  to  custody,  522- 
523 

Forfeiture  of  right  by  father,  471 

Injunction    against    interference, 
249-250 

Insanity  of  parent  after  award  of 
custody,  478-479 

Jurisdiction   of  equity  to  award 
custody,  472-473 

Jurisdiction  to  award  custody  as 
in  rem,  247 

Kidnapping  by  parent   deprived 
of  custody,  477 

Loss  of  right  by  father,  471 

Modification   of  judgment   as   to 
custody,  439-440,  476,  478 


DIVORCE    AND    SEPARATION - 

continued 
Custody  of  ehUdren  —  continued 

Mothers'    right    to    their    young 
children,  476 

Rights  divested  by  award  of  cus- 
tody, 477-478 

Stranger  as  custodian,  475 

Welfare   of  child  as  controlling, 
471-472,  475,  479 
Dead  body  of  child  as  oontroUed  by 

parent  having  custody,  474 
Death  — 

Abatement  of  suit  by  death   of 
party,  414,  444 

Alimony  as  affected  by  death  of 
party,  445 

Appeal  from  adverse  decree  after 
death  of  party,  469 

Collateral    attack    on    judgment 
after  death  of  party,  457 

Control  of  burial  of  child  by  par- 
ent having  custody,  474 

Devolution  of  custody  of  children, 
478 

Entry  of  judgment  after  death  of 
party,  438 

Final   judgment    after   death    of 
party,  444 

Liability  for  support  of  children 
as  affected  by  death,  484 

Separation  agreement  as  terminat- 
ed by  husband's  death,  533 

Termination  of  right  to  divorce  or 
annulment,  266 

Vacation  of  judgment  as  affected 
by  death  of  complainant,  452 

Vacation  of  judgment  as  defeat- 
ed by  death  of  party,  453 
Decree,  see  infra.  Judgment  or  de- 
decree 
Defamation  of  character  as  ground 

for  divorce,  306 
Default  judgments,  see  infra  Judg- 
ment or  decree 
Defenses  — 

Agreement  for  separation  or  lim- 
ited divorce,  376 

Collusion,  377 

Condonation,  317,  379-387 

Connivance,  392-395 

Desertion   as   defense   to   divorce 
for  adultery,  322 

Foreign  decree  of  divorce,  374 

General  and  special  defenses  dis- 
tinguished, 373 
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OrVORCE    AND    SEPARATION  — 

continued 
Defenses  —  continued 

Insanity  of  defendant,  823,  334, 
357,  375-376,  450 

Laehes,  378 

L^fislative  divorce  as  barring  jn- 
dieial  proceeding,  374 

limited  divorce  as  defense  to  ab- 
solnte  divorce,  310,  318,  322,  376 

Prior  decree  of  divorce  as  bar,  374 

Prior  proceedings  as  bar  to  sub- 
sequent suit,  373 

Provocation  as  defense  to  eruel- 
ty,  352-363 

Recrimination,  3l7,  387-392 

Reformation  of  habitual  drunk- 
ard, 317 

Separation  as  defense  to  divorce 
for  adultery,  322 

Separation  as  defense  to  divorce 
for  cruelty,  335 

Statute  of  limitations,  378 

Temperament  as  defense  to  acts 
of  cruelty,  334 
Degeneracy  as  ground  for  divorce, 

309,344 
Degradation  as  ground  for  divorce, 

309 
Demurrer  — 

Amendment  of  demurrer,  425 

Failure  to  demur  ks  waiver  of  ob- 
jections to  complaint,  419 

Failure  to  state  time  and  place 
of  adultery  and  name  of  par- 
ticeps  criminis,  426 

Separate  demurrer  as  to  bill 
charging  several  grounds  for 
divorce,  425 

Want  of  equity  as  ground  for  di- 
vorce, 425 
Descent  and  distribution  as  affected 

by  divorce,  494 
Desertion  — 

Accusation  of  adultery  as  justi- 
fying separation,  364 

Adultery  as  justifying  separation, 
370 

Adultery  in  recrimination  of 
charge  of  deseition,  389 

Ag^ement   to   separate,  358-360 

Burden  of  proof,  433 

Cessation  of  marital  intercourse 
as  desertion,  368 

Change  of  domicil  by  husband,  366 

Consent  to  separation,  358-360 


DIVORCE    AND    SEPARATION  — 

continued 
Desertion  —  continued 

Constituent  elements,  356 

Continuity  of  desertion,  361 

Cruelty  as  excuse,  359 

Cruelty  as  recriminatory  charge, 
389 

Cruelty  as  subject  to  recrimina- 
tory charge  of  desertion,  389 

Defense  to  divorce  for  adultery, 
322 

Definition,  364 

Denial  of  conjugal  rights  as  deser- 
tion, 367-368 

Denial  of  divorce  for  desertion  by 
wife  as  barring  wife's  right  to 
sue  for  desertion  bv  husband, 
465 

Drunkenness  as  affecting  deser- 
tion, 369 

Duration  of  desertion,  361 

Duty  to  seek  reconciliation,  371- 
373 

Ecclesiastical  law  as  to  divorce 
for  desertion,  353 

Effect  as  cruelty,  352 

English  rule  as  to  divorce  for 
desertion,  367-368 

Evidence  of  consent  to  separation, 
359 

Facts  provable  under  general  de- 
nial, 422-423 

Husband's  keeping  lewd  woman 
in  house  as  justifying  separa- 
tion, 370 

Imprisonment  as  affecting  deser- 
tion, 360 

Insanity  as  affecting  desertion,  357 

Intent  as  element,  355,  356 

Malice  as  element,  355 

Marringe  with  intent  to  desert  as 
fraud,  301 

Misconduct  as  justifying  separa- 
tion, 362-365 

Neglect  as  excuse  for  desertion, 
359 

Nonsupport  as  dese-tion,  367 

Pleading  fact  of  desertion,  417, 
418 

Pendency  of  suit  for  divorce  as 
affecting   separation,  360 

Period  of  desertion  as  ground  for 
divorce,  361-362 

Proof  of  consent  to  separation, 
359 
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DIVORCE    AND    SEPARATION  — 
continued 
Desertion  —  continued 
Refusal  to  follow  hosband's  change 

of  domicil,  365 
Res  judicata  as  to  cause  of  sep- 
aration, 370 
Restitution  of  conjugal  rights,  353 
Separation  as  element,  355 
Separation  by  consent,  358-360 
Separation  distinguished  from  de- 
sertion as  ground  for  divorce, 
310 
Temporary  separation,  359 
Treatment  of  wife's  relatives  as 

excusing  separation,  366 
VoluntarineBS  of  separation,  354- 

360 
What  constitutes  desertion,  354- 

36; 
Wilfulness  as  element,  355 
Detectives  — 
Admissibility     of     testimony     to 

prove  adultery,  331 
Connivance  by  employment  of  de- 
tectives, 394^395 
Disaffirmanee  of  marriage  under  age, 

273 
Discontinuance  of  divorce  proceed- 
ings favored,  260 
Discovery  in  divorce  cases,  432-433 
Discretion,  see  supra.  Courts 
Disease-  (see   also   infra,    Venereal 
disease)  — 
Condonability,  380 
Dismissal  of  action  — 
Collusion,  377 
Dismissal  of  divorce  proceedings 

favored;  260 
Effect  as  establishing  defendant's 

innocence,  463 
Failure    of    complaint    to    state 

cause  of  action,  441 
Right  to  dismiss,  429 
Domicil  — 
Admissions  to  prove  domicU,  402 
Annulment    suit    as    affected    by 

domicil,  405 
Appearance   as   affecting   failure 

to  all^e  residence,  ^7-418 
Change  of  residence,  403-404 
Children's  domicil,  471-472 
Collusive  proceedings,  409 
Cross  bill  by  nonresident,  404 
Foreign   divorces  as  affected   by 
domicil  or  residence  of  parlies, 
511 


DIVORCE   AND    SEPARATION  — 

continued  i 

Domicil  —  continued 

Intent  to  change  residence,  403- 
404 

Jurisdiction  as  dependent  on  dom- 
icil, 399-400,  418 

Pleading  domicil  of  plaintiff,  417 

Refusal  to  follow  husband's  change 
of  domicil  as  desertion,  365 

Separate  domicil  of  wife,  400-401 

Time  of  residence,  402 
Dower  released  by  separation  agree- 
ment, 528 
Drugs  — 

Use  of  drugs  as  element  of  eroel- 
ty,  343    . 

Use  of  drugs  as  habitual  drunk- 
enness, 315 
Drunkenness    — 

Assumption  of  risk  in  marrying 
drunkard,  317 

Charging  intoxication,  as  instance 
of  cruelty,  420 

Condonation  as  defense,  317 

Condonation  of  habitual  drunk- 
enness, 382 

Cruelty  as  excused  by  drunken- 
ness, 370 

Defenses,  317 

Desertion  as  justifjring  separa- 
tion, 369- 

Drug  habit  as  habitual  drunken- 
ness, 315 

Effect  as  constituting  emelty,  336 

Effect  as  emelty,  343 

Ground  for  divorce,  308 

Habitual  drunkenness  as  ground 
for  divorce,  312-318 

Limited  divorce  as  affectipg  right 
to  absolute  divorce  on  same 
ground,  318 

Morphine  habit  as  habitnal  drunk- 
enness, 315 

Pleading  intoxication  of  defend- 
ant, 418 

Proof  of  habitual  drunkenness, 
316 

Recriminatipn  as  defense,  317 

Reformation  of  defendant  pend- 
ing suit,  317 

Test  of  habitual  drunkenness,  315 

Use  of  drugs  as  habitual  drunk- 
enness, 315 

What  constitutes  habitual  drunk- 
enness, 313-315 
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DIVOECE*  AND    SEPARATION  — 

continued 
Dnress  — 

Annulment  of  separation  agree- 
ment for  duress,  529 

Condonation  procured  by  duress, 
380-381 

Ground  for  divorce,  302 

Marriage  to  escape  proseoution, 
305 

Marriage  to  victim  of  seduction, 
304 

Proof  of  duress,  306 

Ratification  of  marriage  under 
duress,  305 

What  eonstitutee,  303 
Ecclesiastical  courts  — 

Adultery  as  ground  for  divorce, 
320 

Cruelty  as  ground  for  divorce, 
333 

Finality  of  decree  for  divorce,  447 

Rules  adopted  in  United  States, 
329 
Ecclesiastieal  law  as  part  of  Amer- 
ican common  law,  244 
Effect  of  divorce  or  annulment  — 

Absolute  divorce  as  terminating 
marriage  relation,  486 

Administration  on  estate  of  di- 
vorced spouse,  493 

Adoption  of  children  after  di- 
vorce, 490 

Annulment  of  marriage,  487 

Capacity  of  parties  as  witnesses 
for  or  against  each  other,  490- 
492 

Community  property  as  convert- 
ed into  tenancy  in  common,  498 

Conveyances  in  contemplation  of 
divorce,  492 

Descent  and  distribution  as  be- 
tween divorced  spouses,  494 

Husband's  liability  for  wife's 
debts  and  torts,  489 

Implied  revocation  of  will,  494- 
495 

Legitimacy  of  children,  489 

Life  insurance  as  affected  by  di- 
vorce, 500-502 

Limited  divorce,  487 

Name  of  wife  as  affected  by  di- 
vorce, 488 

Personalty  of  wife  as  affected  by 
divorce,  499 


DIVORCE   AND    SEPARATION  — 

continued 
Effect  of  divorce  and  annulment  — 
continued 

Property  rights  generally,  497- 
500 

Retroactive  effect,  488 

Rights  of  decedent's  estates,  493 

Right  to  remarry,  502-508 

Support  of  wife,  488 

Wife's  right  to  sue  for  torte,  492 
Equity  — 

Annulment  of  marriage,  274,  287 

Divorce  jurisdiction  in  England, 
267 

Divorce  giuisdiction  of  the  United 
States,  268 

Divorce  suit  as  equitable  action, 
247 

Jurisdiction  to  award  Mistody  of 
children,  472-473 

Want    of   equity    as   ground    for 
dismissal,  425 
Estoppel  — 

Accepting  benefits  of  judgment, 
458,467 

Action  againat  former  husband 
for  property  as  waiver  of  rig^t 
to  appeal  from  divorce,  468 

Application  to  vacate  judgment 
on  ground  of  collusion,  451 

Averments  of  complaint  as  affect- 
ing subsequent  claim  to  prop- 
erty, 452 

Collateral  attack  by  party  obtain- 
ing divorce,  468 

Collateral   attack   on   void   judg- 
ment, 459 
.  Denial  of  validity  of  divorce  pro- 
ceedings, 406-407 

Marriage  under  age  of  eonsent, 
273 

Validity  of  foreign  divorces,  520 
Evidence    (see   also  supra,  Admis- 
^ons   and   declarations;    Adul- 
tery; infra.  Presumptions)  — 

Acquittal  in  criminal  proceedings 
as  conclusive  in  divorce  case, 
432 

Adultery,   324-333 

Bigamy  conviction  as  proof  of 
adultery,  432 

Burden  of  proof  as  to  marriage 
of  parties,  433 

Burden  of  proof  on  cross  bill,  433 
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DIVORCE    AND    SEPARATION  — 
continued 
Evidence  —  eontinued 
Burden  of  proving  desertion,  433 
Burden  of  proving  recrimination, 

388 
Character  of  party  charged  with 

adultery,  327-328 
Circumstantial     evidence     as     to 

marriage,  433 
Circumstantial  evidence  of  adul- 
tery, 328 
Cohabitation  as  evidence  of  mar- 
riage, 433 
Consent  to  separation,  359 
Conviction  of  adultery  as  evidence 

of  mairiage,  434 
Corroboration    of    testimony    of 

parties,  435-436 
Degree  of  proof,  432 
Duress,  306 

Habitual  drunkenness,  316 
Impotency,  282-285 
Marriage  of  parties,  433 
Mental  incApaeity,  292 
Proof   beyond   reasonable    doubt 

not  required,  432 
Proof  of  other  acts  of  adultery, 

326 
Reasonable  doubt,  432 
Reputation   as  evidence  of  mar- 
riage, 433 
Second  marriage  aa  affecting  pre- 
sumption of  prior  marriage,  434 
Self-incrimination      in      divorce 

cases,   324 
Weight  and  sufficiency  of  evidence 
of  adultery,  328 
Extraterritorial  operation  of  divorce 

laws,  26S-269 
Extreme  cruelty,  see  supra.  Cruelty 
Facilitating  divorce,  see  supra.  Con- 
tracts; infra.  Public  policy 
Federal   question   in   divorce  cases, 

466-477 
Feigned  issue  as  to  impotency,  285 
Felony  as  ground  for  divorce,  318- 

320 
Findings  in  divorce  suits,  431,  457 
Force,  see  supra,  Duress 
Foreign  divorces  — 
Ab^nce  of  defendant  from  mat- 
rimonial domicil,  512 
Appearance  by  defendant,  519 
Canadian  rule  as  to  validity,  513-- 
514 


DIVORCE    AND    SEPARATION  — 

continued 
Foreign  divorces  —  continued 

Collusion  as  gionnd  of  impeach- 
ment, 520 

Custody  of  children  awarded  in 
foreign  divorce  suit,  477,  522- 
524 

Domicil  acquired  after  separation, 
514-519 

Domicil  or  residence  of  parties  as 
affecting  validity,  511 

Effect  as  barring  do&estic  pro- 
ceeding, 374 

English  rule  as  to  validity,  513 

Estoppel  to  doiy  validity,  520 

Extraterritorial  operation  of  di- 
vorces generally,  508 

Fraud  as  ground  of  impeachment, 
520 

Full  faith  and  credit  clause  aa 
affecting  foreign  decree,  509- 
513 

Haddock  case  as  affecting  policy 
of  state  courts,  516 

Injunction  against  foreign  pro- 
ceedings, 523 

Jurisdiction  of  person  as  essential 
to  validity,  510 

Personal  service  on  defendant,  519 

Persons  entitled  to  make  collat- 
eral attack,  521 

Property  in  other  suits  aa  affected 
by  decree,  521-523 

Publication  of  summons,  510 

Service  of  process  to  support  de- 
cree, 510 

Validity  in  general,  508 

Who  may  attack  collaterally,  521 
Forgiveness  distinguished  from  con- 
donation, 380-381 
Fraud  — 

Annulment  of  separation  agree- 
ment for  fraud,  529 

Collateral  attack  on  judgment  for 
fraud,  457 

Competency  of  party  to  testify  aa 
to  fraud  in  procuring  divorce, 
464 

Concealment  of  birth  or  parent- 
age of  child,  300 

Concealment  of  mental  defects,  301 

Concealment  of  prior  marriage, 
300 

Concealment  of  venereal  disease, 
296 
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DIVORCE    AND    SEPARATION  — 
eontintted 
Fraod  —  continued 
Condonation  procured  bj  frand, 

380-381 
Deception  generally  as  ground  for 

divorce,  295 
Distinctions  between  marriage  and 

contracts  generally,  294 
Foreign    divorce   as   impeachable 

for  fraud,  520 
Ground  for  divorce,  293 
Legitimacy  of  child  as  affected  by 

divorce  procured  by  fraud,  460 
Marriage   with   intent   to   desert, 

301 
Prenuptial  pregnancy,  297-800 
Prenoptial  nnchastity,  297-300 
Presumption  of  fraud  in  divorce 

procured  by  insane  person,  451 
Unohastity,  297 
Vacation  of  judgment  for  fraud, 

448-450       • 
General   denial,  see  supra.  Answer 
Gifts  canceled  in  divorce  suit,  446 
Grounds  for  divorce  or  annulment 

(see     also     supra,     Adultery; 

Cruelty;    Desertion;    Drunken- 
ness;   Duress;    Fraud;    Impo- 

tency;  Insanity)  — 
Abusive  language,  307 
Accusations  of  unchastity,  307 
Adultery,  320-333 
Antenuptial  grounds,  306 
Atonement  as  taking  away  right 

of  action,  271 
Canonical  disabilities,  266 
Common-law  doctrine,  266 
Conflietof  laws,  268-269 
Consanguinity,  274 
Crime   committed   by   defendant, 

318-320 
Cruelty,  333-353 
Death  of  party  as  taking  away 

right  to  divorce,  266 
Defamation  of  character,  306 
Degradation,  309 
Desertion,  353-373 
Discretion  of  court  as  to  grounds 

assigned,  312 
Disease,  280,  309 
Drug  habit,  315 
Drunkenness,  308,  312-31& 
Duress,  302-306 
Excessively  vieiooB  eosduet,  308 


DIVORCE    AND    SEPARATION  — 
continued 
Grounds  for  divorce  and  annulment 
—  continued 
Ezclusiveness  of  statutory  grounds 

269 
Felony,  318-320 
Fraud,  293,  302 

Habitual    drunkienness,   312-318 
Health  injured  by  eondaet  of  de- 
fendant, 307 
Impotency,  276-285 
Inability  of  parties  to  live  togeth- 
er, 312 
Incapacity  of  parties,  266 
Infancy,  272-274 
Insanity,  285-293,  311 
Intemperance,  312 
Legislative  control,  266 
Living  separate  and  apart,  310 
Misfortune  of  defendant,  267 
Nonage,  272-274 
Nonsupport,  307,  309 
Personal  indignities,  307 
Postnuptial  grounds,  306-373 
Pre-existing  causes,  266,  1272-306 
Presumption  as  to  foreign  laws, 

320 
Public  defamation,  306 
Reason  endangered  by  conduct  of 

defendant,  307 
Retroactive  effect  of  statutes,  270 
Separation  of  parties,  310 
Sexual  incapacity,  276-285 
Treatment  injuring  health  or  en- 
dangering reason,  307 
Use  of  drugs,  315 
Vagrancy  of  husband,  309 
Venereal  disease,  309 
Vicious  conduct,  308 
Wisdom  of  laws  not  subject  to 
question  in  courts,  266-267 
Guarantee,    see    infra.    Separation 

agreements 
Guardian   ad  litem   for  insane  de- 
fendant, 450 
Guardian  appointed  by  parent  hav- 
ing custody,  478 
Habitual  drunkenness  as  ground  for 

divorce,  312-318 
Haddock  case  as  affecting  foreign 

divorces,  516 
Health  — 
Impairment  of  health  by  mental 
suffering,  342 
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WVOECE    AND    SEPARATION  — 

eontinued 
Health  —  eontimied 
TreatDwnt  injnrioiH  to  healtb  m 
gioaad  tar  divoree,  307 

Eearuig  (see  alfo  infra,  Trial)  — 
Hearing  denied  as  panisfament  for 
eontempt,  264 

Homestead    swarded    to    innocent 
party,  447 

Idiota,  see  infra.  Insanity 

Illegal   eontraeta,  see   supra,   Coo- 
traeta 

Impoteney  — 
Age  as  bar  to  decree,  281 
Cnrability  of  defect,  279 
Definition,  276 
Distingnished  from  barrenness  or 

sterility,  280 
Effect  as  rendering  marriage  void 

or  Toiddble,  276 
Evidence,  282-285 
L4u:fae8,  282 

Persons  entitled  to  relief,  281 
Physical  examination,  283-285 
Pregnancy  as  impotency  or  phj'si- 

caJ  incapacity,  281 
Proof  of  impotency,  282-285 
Separation  as  barring  relief,  282 
Time  at  which  defect  must  exist, 

278 
Triennial  test,  28S 
Venereal    disease   as   constituting 

impotency,  280 
What  constitutes  impotency,  277 

Imprisonment      (see     also     supra, 
Crimes)  — 
Desertion  as  affected  by  imprison- 
ment, 360 
Service  of  process  on  person  in 
prison,  410 

In    camera   proceedings,   see   infra, 
Trial 

Incapacity,  see  infra,  Impotency 

Incestuous  marriages  as  void,  274- 
275 

Indian  divorces,  250-252 

Indignities  as  ground  for  divorce, 
307 

Infamous  crime  as  ground  for  di- 
vorce, 318 

Infancy  — 
Ground  for  divorce,  272-274 
Divorce  suit  by  guardian  or  next 
friend,  405 


DIVORCE   AND   8EPARATI01I  — 

eomtimmed 
lojanetions  — 

Diacvdeily  and  annoying  eondnot 
of  husband,  250 

Foreign  divorce  proceedings,  523 

Invasion  of  wife's  hoaae  by  hna- 
band,  250 

Restraining  interferenee  with  cus- 
tody of  children,  24»-250 
In    personam  character  of  divotee 

proceedings,  247 
In  rem  character  of  divoree  proceed- 
ings, 247,  399 
Insanity  — 

Adjudication  of  insanity,  293 

Appeal  by  insane  person,  469 

Concealment  of  incapaeitv  a« 
fraud,  301 

Contractual  capacity  and  marriage 
capacity  contrasted,  290 

Defense  to  action  for  divorce,  323, 
334,  375-376,  450 

Desertion  as  affected  by  insanity, 
367 

Divorce  suits  by  or  against  in- 
sane persons,  406 

Effect  as  rendering  marriage  void 
or  voidable,  286 

Effect  of  insanity  of  parent  to 
whom  custody  of  child  is  award- 
ed, 478 

Entiy  of  final  decree  as  affected 
by  insanity  of  parties,  443 

Evidence,  292 

Ground  for  divorce,  285-293 

Guardian  ad  litem  for  insane  de- 
fendant, 450 

Intoxication  as  insanity,  291 

Periodical  insanity,  290 

Postnuptial  insanity  as  ground 
for  divorce,  311 

Power  of  court  to  annul  marriage, 
287 

Presumption  of  fraud  in  divorce 
procured  by  insane  person,  451 

Ratification  of  marriage,  291 

Statutory  regulation  of  validity, 
286 

Temporary  insanity,  290 

Testamentary  capacity  and  mar- 
riage  capacity  contrasted,   290 

Test  as  to  c&paoity,  289-291 

Time  for  moving  to  vacate  judg- 
ment as  affected  by  insanity,  451 
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DIVOECE    AND    SEPARATION  — 
continued 
Insanity  —  continued 

Treatment  endangering  reason  as 

ground  for  divorce,  307 
Vacation  of  judgment  on  grovind 

of  insanity  of  defendant,  450 
What  constitutes  want  of  capa- 
city, 288-293 
Inspection,  see  infra.  Physical  ex- 
amination 
Insults  as  cruelty,  341 
Intemperance,  see  supra,  Drunken- 


Intent  or  eircumstances  bearing  on 

cruelty,  338 
Interlocutory  judgment  or  decree  — 
Adjustment   of   property   rights, 

442-443 
Right  of  administration  as  affect- 
eid   by   interlocutory  judgment, 
493 
Constitutionality   of   statutes   re- 
quiring interlocutory  judgment, 
442 
€!ustody  of  children  determined  by 
interlocutory     judgniient,     442- 
443 
Effect  as  dissolving  marriage  re- 
lation, 442 
Prematurely   entered   final   judg- 
ment, 443 
Prerequisit«  to  final  decree,  442 
Interpretation  of  statutes,  see  infra, 

Statutes 
Intoxication,  see  supra.  Drunkenness 
Joinder  of  causes  of  action,  see  su- 
pra, Complaint 
Judgment  or  decree  (see  also  supra, 
Appeal    and    error;    Collateral 
attack  on  judgment;  Effect  of 
divorce  or  annulment;  Interloc- 
utory judgment  or  decree;  Res 
,  judicata;  Vacation  of  judgment 

J  or  decree)  — 

Adjustment    of    property    rights 

generally,  445-447 
Agreement  not  to  seek  vacation  of 
decree  as  promotive  of  divorce, 
257 
Appealability,  447 
Application   for   final   judgment, 

443 
Collateral    attack    on    judgment, 

466-459 
Conclusiveness,  459-466 
E.  C.  L.  Vol.  IX.— 84 


DIVOECE    AND    8EPAEATI0N  — 

continued 
Judgment  or  decree  —  continued 

Condonation  as  defeating  right  to 
final   judgment,   443  444 

Cross  bill  as  consent  to  divorce 
decree,  424 

Custody  of  children  determined  by 
decree,  471 

Death  of  parties  before  entry,  430 

Death  of  party  after  int«rlocutory 
judgment  as  abating  action,  444 

Default  as  authorizing  judgment 
of  divorce,  441 

Default  on  insufficient  complaint, 
416 

Default  opened  at  discretion  of 
court,  442 

Denial  of  divorce  as  bar  to  sub- 
sequent proceeding,  375 

Discretion  of  court  as  to  denial 
of  divorce,  437 

Dismissal  of  action  for  insufficien- 
cy of  complaint  after  default  by 
defendant,  441 

Divorce  not  grantable  on  default, 
435 

Effect  of  judgment  generally,  445- 
447 

Entry  of  judgment,  438 

Entry  on  default  before  expira- 
tion of  time  to  answer,  431 

Extraterritorial  effect  of  judgment 
awarding  custody  of  children, 
477 

Final  judgment  as  dissolving  mar- 
riage, 442 

Full  faith  and  credit  clause  as 
affecting  divorces,  509-613 

Gifts  canceled  in  divorce  suit,  446 

Homestead  awarded  in  divorce 
suit,  447 

Insanity  of  parties  after  interloc- 
utory judgment,  443 

Interlocutory   judgment,  442-445 

Judgment  in  one  proceeding  as 
conclusive  against  divorce  for 
another  cause,  370 

Legitimacy  of  children  as  deter- 
mined by  judgment  for  divorce, 
445 

Misconduct  after  interlocutory 
judgment  as  defeating  right  to 
final  judgment,  444 

Modification  of  judgent,  438,  443. 
476,484 
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DIVORCE    AND    SEPARATION  — 

continued 
Jndgment  or  decree  —  continued 

Mortgage  of  homestead  by  bus- 
band  as  affected  by  subsequent 
divorce,  439 

Necessity  or  propriety  in  case  of 
void  marriage,  267 

Notice  of  application  for  final  de- 
cree, 443 

Notice  of  entry,  439 

Nunc  pro  tunc  entry,  438 

Operation,  459-466 

Premature  entry  of  final  judg- 
ment, 443 

Proof  of  cause  of  action  essential 
to  entry  of  judgment,  441 

Remarriage  as  prohibitable  by 
court  without  statutory  author- 
ity, 437 

Remarriage  before  lapse  of  time 
for  absolute  decree,  444 

Res  judicata,  459-466 

Restoration  of  property  acquired 
by  marriage,  446 

Retroactive  effect,  444-445,  488 

Right  of  guilty  party  to  apply  for 
entry  of  final  judgment,  443 

Right  to  final  judgment  after  in- 
terlocutory judgment,  443 

Scope  of  judgment,  445-447 

Time  for  entry  of  final  judgment, 
443 

Time  of  operation,  438 

Vacation  of  judgment  or  decree, 
447-456 

Who  may  apply  for  final  judg- 
ment, 443 
Judiciary,  see  supra,  Courts 
Jurisdiction  (see  also  supra,  Courts) 

Actual  notice  of  suit  as  conferring 
jurisdiction,  410 

Cohabitation  within  state  as  pre- 
requisite, 398 

Collateral  attack  on  judgment  for 
want  of  jurisdiction,  457 

Constructive  service  as  conferring 
jurisdiction,  398 

Courts  having  jurisdiction  gener- 
aUy,  395 

Custody  of  children,  472-473 

Domicil  of  parties,  399-405 

Ecclesiastical  courts,  243,  395 

Equity,  267-268,  396 

Federal  courts,  396 


DIVORCE    AND    SEPARATION  — 
continued 
Jurisdiction  —  continued 
Foreign  divorces  as  dependent  on 

jurisdiction  of  person,  510 
In  rem  character  of  divorce  pro- 
ceedings, 399 
Marital    offense    as    affecting   ju- 
risdiction, 397 
Motion  to  vEtcate  judgment  as  sub- 
mitting to  jurisdiction  of  court, 
448 
Personal  jurisdiction   of   defend- 
ant, 398 
Personal   service   as   essential   to 

jurisdiction,  409 
Place    of    marriage    as   affecting 

jurisdiction,  397 
Presumption  of  jurisdiction  in  di- 
vorce cases,  457 
Residence  of  parties,  399-405, 417- 

418,  511-519 
Territorial  courts,  396 
Vacation   of  judgment  for  want 

of  jurisdiction,  448 
Verification  of  complaint  as  ju- 
risdictional, 421 
Jury  trial  in  divorce  cases,  429 
Kidnapping  of  children  by  parent, 

477 
Knowledge  as  element  of  condona- 
tion, 381 
Laches  — 

Bar  to  decree  on  ground  of  im- 

potency,  282 
Ground  for  denying  relief,  378 
Motion  to  vacate  judgment,  452 
Language  as  ground  for  divorce,  307 
Legislative  control  of  divorce,  245 
Legislative  divorces  — 
British  Parliament,  261 
Congress  of  United  States,  263 
Constitutional  restrictions  on  pow- 
er of  legislature,  264-266 
Effect  as  barring  suit  for  divorce, 

374 
Encroachment    on    power   of   ju- 
diciary, 265 
Rule  in  United  States,  262-266 
Legitimacy  of  children  — 

Conclusiveness    of    divorce    pro- 
cured by  fraud,  460 
Determination  in  divorce  suit,  445 
'   Effect   of  divorce  or  annulment^ 
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DIVORCE    AND    SEPABATION  — 
continued 
Legitimacy  of  children  —  continued 
Presumption  as  to  children  begot- 
ten during  wedlock,  445 
Lewdness  as  cruelty,  337 
Libel  and  slander  as  g^und  for  di- 

voree,  306 
Life  insurance  as  affected  by  divorce, 

500-502 
Limitation  of  actions  — 

Conviction    of   crime   alleged    as 

cause  for  divorce,  318 
Time  for  bringing  divorce  suits 
generally,  378 
Limited  divorce  — 
Administration  on  estate  of  de- 
ceased spouse,  493 
Adultery  as  ground,  320 
Continuation  of  marriage  relation, 

487 
Cruelty  as  ground,  333 
Decree  as  afteeting  right  to  ab- 
solute divorce,  318,  322,  376 
Decree  as  compared  to  action  for 

absolute  divorce,  460 
Desertion  as  ground,  355-356 
Effect  of  decree  on  right  to  ab- 
solute divorce,  310 
Property  rights  as  affected  by  lim- 
ited ivoree,  498 
Restoration    of    wife's    personal 

property,  446 

Right  of  husband  to  elect  between 

limited  or  absolute  divorce,  437 

Supplemental  complaint  showing 

cause  for  absolute  divorce,  428 

Suspension  of  marital  rights  and 

duties,  487 
Wife's  right  to  acquire  separate 
domicil,  487 
Lis  pendens  as  applicable  to  divorce 

proceedings,  248 
Lunatics,  see  supra,  Insanity 
Maintenance,  see  infra.  Support  of 

wife;  Support  of  children 
Malice  — 

Circumstances  bearing  on  cruelty, 

338 
Element  of  desertion,  355 
Manslaughter  as  ground  for  divorce, 

318 
Marital  intercourse  presumed,  383 
Marriage  (see  also  infra.  Remarriage 
of  divorced  persons)  — 
Age  of  consent,  272 


DIVORCE    AND    SEPARATION  — 
continued 
Marriage  —  continued 
Burden  of  proof,  433 
Circumstantial  evidence  as  to  mar- 
riage, 433 
Cohabitation  as  evidence  of  mar- ' 

riage,  433 
Concealment  of  prior  marriage  as 

fraud,  300 
Contract  in   constitutional   sense, 

246 
Conviction  of  adultery  as  evidence 

of  marriage,  434 
Incestuous     marriages     as     void 

everywhere,  274-275 
Indian  marriages,  250 
Legislative  control,  245 
Mohammedan  marriages,  252 
Mormon  marriages,  251 
Pleading  marriage  of  parties,  417 
Pre-existing  marriage  as  ground 

for  divorce,  274 
Presumption  of  marriage,  433 
Promise    by    married    person    to 

marry  another,  259 
Public  policy  as  to  divorce,  252 
Masturbation  as  cruelty,  345 
Medical     examination,     see     infra. 

Physical  examination 
Mental   incapacity,   see   supra.   In- 
sanity 
Mental  suffering  — 
Acts  causing  mental  suffering  as 

cruelty,  341 
Impairment  of  health,  342 
Misconduct   (see  also  supra,  Adul- 
tery; Cruelty)  — 
Justification  for  separation,  362- 
365 
Misjoinder,  see  supra.  Complaint 
Misnomer  a^  ground  for  collateral 

attack  on  judgment,  457 
Modification  of  judgment,  439 
Mohammedan  divorces,  250-252 
Mormon  divorces,  250-252 
Morphine  habit  as  habitual  drunk- 
enness, 315 
Mother,  see  supra.  Children;  Custody 

of  children 
Motive  as  circumstances  bearing  on 

cruelty,  338 
Multifariousness,   see   supra.    Com- 
plaint 
Mutual  benefit  certificates  as  affected 
by  divorce,  501 
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DIVORCE    AND    SEPARATION  — 
continued 

Name  of  wife  changed  on  divorce, 
488 

Narcotics,  see  supra,  Drugs 

Nature  of  divorce  proceedings  — 
Civil  action,  246 
Criminal  nature,  247 
Divorce    suit    distinguished    from 

criminal  prosecution,  246 
In  personam  proceedings,  247 
In  rem  proceedings,  247 
Lis  pendens  doctrine  as  applicalile, 

248 
Status  determined  by  decree,  247 

Necessaries  — 
Husband's  liability  as  affected  by 

divorce,  463 
Separation    ag^reement    as   affect- 
ing husband's  liability,  530 

Neglect  — 
Desertion  as  excused  by  neglect, 

359 
Effect  as  cruelty,  341,  352 
Divorce  for  desertion  accompanied 
with  total  neglect  of  duty,  367- 
368 

New  trial  ag^reements  as  promotive 
of  divorce,  257 

Nonresidents  (see  also  supra,  Dom- 
icU)  — 
Right  to  file  cross  bill,  424 

Nonsuit,  see  supra,  Dismissal  of  ac- 
tion 

Nonsupport,  see  infra,  Support  of 
wife 

Notice  — 
Application  for  final  decree,  443 
Effect  of  actual  notice  of  suit  as 
conferring  jurisdiction,  410 

Nullity,  see  supra.  Annulment  of 
marriage 

Nunc  pro  tune,  see  supra.  Judgment 
or  decree 

Obscenity  as  cruelty,  344 

Opening  judgment,  see  infra.  Vaca- 
tion of  judgment  or  decree 

Operation  of  divorce  or  annulment, 
see  supra.  Effect  of  divorce  or  an- 
nulment 

Order,  see  supra.  Appeal  and  error; 
JucJ^gment  or  decree 

Order  of  publication,  see  infra,  Proc- 
ess 

Paragraphs,  see  supra,  Complaint 


DIVORCE    AND    SEPARATION  — 
continued 
Pardon  as  affecting  right  to  diverse 
on  ground  of  oonviction  of  crime, 
319 
Parents,  see  supra.  Children;  Cus- 
tody of  children 
Parliamentary-   power  to  grant  di- 
vorces, 261 
Parties  — 

Competency  of  parties  as  witness- 
es, 434 
Corespondent's  right  to  interven- 
tion, 408 
Corroboration    of    testimMiy    of 

parties,  435-436 
Defendants,  407-409 
Infant  as  plaintiff,  405 
Insanity  as  affecting  right  to  sue, 

406 
Intervention  by  third  persons,  408 
Official  representative  of  state,  409 
Plaintiff  in  annulment  suit,  407 
Plaintiff  in  divorce  suit,  405 
State  as  party  to  divorce  suit,  253, 

373-374 
Wife's  right  to  sue  in  her  own 
name,  405 
Perjury  as  ground  for  vacating  judg- 
ment, 449-450 
Personal  indignities  as  ground  for 

divorce,  307 
Personal  property,  see  supra.  Prop- 
erty rights 
Petition,  see  supra.  Complaint 
Phjrsical     examination     in     divorce 

suit,  282-285 
Physical  violence,  see  supra.  Cruelty 
Place  of  abode,  see  supra,  Domicil 
Place  of  marriage  as  affecting  jur- 
isdiction, 397 
Pleading   (see  also  supra.  Answer; 
Complaint;  Cross  bill;  Demur- 
rer) — 
Allegation  of  grounds  for  divorce, 

418 
Amendments,  425-427 
Appearance  as  curing  failure  to 

allege  residence,  417-418 
Bill  of  complaint,  41&^22 
Bill  taken  pro  confesso,  416 
Clerical  errors  corrected  by  amend- 
ment, 426 
Complaint,  416-422 
Condonation  as  requiring  special 
plea,  386 
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DIVORCE  AND  SEPARATION  — 
continued 
Pleading  —  continued 
Cross  bill  by  nonresident,  404 
Croelty  of  defendant,  418 
Default  on  insufficient  bill,  416 
Desertion,  417-418 
Domieil  of  plaintiff,  417 
Estoppel  by  pleadings,  452 
Intoxication  of  defendant,  418 
Marriage  of  parties,  417 
Prayer  for  iscovery,  416 
Recrimination  as  requiring  special 

plea,  391 
R^idence  of  plaintiff,  417 
Policy,  see  infra.  Public  policy 
Postnuptial    grounds    for    divorce, 

306-373 
Prayer  for  relief,  see  supra,  Com- 
plaint 
Pre-existing  causes  for  divorce,  272- 

306 
Pregnancy  — 

Concealment  of  prenuptial  preg- 
nancy as  fraud,  297 
Effect  as  impotency  or  physical 
incapacity,  281 
Prenuptial  unchastity  as  fraud,  297 
Presumptions  — 
Foreign  laws,  320 
Fraud  in  divorce  procured  by  in- 
sane person,  461 
Jurisdiction  in  divorce  cases,  457 
L^timacy  of  children   begotten, 

446 
Marital  intercourse,  383 
Marriage,  433-434 
Prior  divorce  in  favor  of  prop- 
erty rights  under  second  mar- 
riage, 440 
Principal  and  surety,  see  infra,  Sep- 
aration agreements 
Process  — 
Actual  notice  of  suit  as  conferring 

jurisdiction,  410 
Affidavit  for  publication,  411 
Compliance  with  statutory  require- 
ments as  to  service,  411 
Delivery    of   summons   in   sealed 

envelope  as  service,  410 
Jurisdiction  as  dependent  on  per- 
sonal service,  409 
Necessity  for  due  service,  409 
New  process  on  supplemental  com- 
plaint, 428 


DIVORCE  AND  SEPARATION  - 

continued 
Process  —  continued 

Personal  service  in  foreign  divore* 
suit,  519 

Personal  service  on  defendant 
without  the  state,  410 

Publication  of  summons,  410-411, 
510 

Service  of  cross  bill  on  original 
complainant,  425 

Service  on  prisoner,  410 

Statutory  provisions  as  to  serv- 
ice, 410 

Waiver  of  service,  412 
Profanity  as  cruelty,  344 
Promoting  divorce,  see  infra,  Public 

policy 
Property  rights  — 

Adjustment  by  judgment  or  de- 
cree, 446 

Appeal  from  decree  affecting 
property  rights  after  death  of 
party,  469 

Application  of  doctrine  of  lis 
pendens,  248-249 

Conclusiveness  of  judgment  as  to 
property  rights,  461 

Death  of  party  after  entry  of  in- 
terlocutory judgment,  444 

Decree  of  divorce  as  affecting 
property  rights,  463 

Division  of  property  in  divorce 
proceedings,  445-446 

Divorce  as  iffecting  marital  rights 
in  property,  497-500 

Estoppel  by  averments  of  com- 
plaint, 452 

Foreign  divorce  as  affecting  prop- 
erty in  other  states,  521-523 

Gifts  canceled  in  divorce  suit,  446 

Modification  of  judgment  as  to 
property  rights,  440 

Presumption  of  prior  divorce  in 
favor  of  property  rights  under 
second  marriage,  440 

Relinquishment  by  separation 
agreement,  531 

Restoration  of  property  acquired 
by  marriage,  446 

Retroactive  effect  of  final  judg- 
ment after  death  of  party,  444- 
445 

Separate  property  of  wife  as  af- 
fected by  divorce,  499 
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DIVORCE  AND  SEPARATION  — 

eontinited 
Property  rights  —  continued 

Separation  agreements  as  affect- 
ing rights,  531 

Vacation  of  judgment  after  death 
of  party,  453-454 
Provocation  as  ezcnse  for  cruelty, 

352-353 
Publication  of  gummons,  see  supra, 

Process 
Public  policy  — 

Agreement  by  married  person  to 
marry  another  as  illegal,  259 

Compromise  of  divorce  proceed- 
ings favored,  250 

Doctrine  stated,  252 

Illegality  of  contracts  promotive 
of  divorce,  254-260 

Parties  as  witnesses,  434 

Prevention  of  fraudulent  divorces, 
253 

Restrictions  on  remarriage  after 
divorce,  506 

Separation  agreements  as  inunoral 
and  illegal,  524 

State  as  quasi  party  to  divorce 
proceeding,  253 
Rape  as  ground  for  divorce,  318,  323 
Ratification  — 

Marriage   under  age  of  consent, 
273 

Marriage  under  duress,  305 

Mental  incapacity  at  time  of  mar- 
riage, 291 
Receivers  in  divorce  proceedings,  249 
Reconciliation  — 

Duty  to  seek  reconciliation  after 
separation,  371 

Effect    of   seeking   reconciliation, 
373 

Termination  of  husband's  liability 
under  separation  ag^reement,  534 
Recrimination  — 

Action  of  court  ex  mero  motu,  392 

Adultery  as  recriminatory  charge 
in  all  cases,  322,  388-390 

Affirmative  facts  to  be  specially 
pleaded,  423 

Bar  to  divorce,  387 

Burden  of  proof,  388 

Character  of  charges,  388-391 

Common-law  origin,  387 

Crime  in  recrimination  of  charge 
of  adultery,  389 

Cruelty,  388-389 


DIVORCE  AND  SEPARATION  — 

eontinited 
Recrimination  —  eontinued 

Desertion,  389 

Drunkenness  as  subject  to  recrim- 
ination, 317 

Pleading  recrimination,  391 

Supplemental  answer  making  re- 
criminatory charge,  428 
Remarriage  — 

Contempt  in  violating  prohibitioa, 
438 

Final  judgment  defeated  by  re- 
marriage after  interlocutory 
judgment,  444 

Pendency  of  appeal  or  time  of  ap- 
peal as  affecting  right  to  re- 
marry, 507 

Prohibition  of  remarriage  during 
period  for  appeal,  437,  439 

Prohibition  of  remarriage  for  lim- 
ited time,  259 

Prohibitory  decree  as  affecting  re- 
marriage within  state,  504 

Prohibitory  decree  as  operating 
extraterritorially,   504-506 

Public  policy  as  aJ9feeting  prohibi- 
tions and  restrictions,  506 

Right  to  remarry  generally,  502 

Statutory  restrictions,  259,  503 

Vacation  of  judgment  as  affected 
by  remarriage,  449,  451-453 

Validity  of  remarriage,  437-438 

Waiver  of  right  to  appeal,  467 
Reputation  as  evidence  of  marriage 

of  parties,  433 
Residence,  see  supra,  Domieil 
Res  judicata  — 

Action  for  criminal  conversation 
or  alienation  of  affections  as 
precluded  by  divorce,  462 

Award  of  custody  of  children.  477 

Child  as  bound  by  decree  obtaiived 
by  fraud,  460 

Conclusiveness  of  judgments  gen- 
erally, 469 

Dismissal  of  action  as  establishing 
defendant's  innocence,  463 

Effect  of  judgment  as  between 
spouse  and  third  person,  461- 
462 

Failure  to  file  cross  bill  as  defeat- 
ing cause  of  action,  465 

Husband's  liability  for  necessaries 
as  affected  by  divorce,  463 
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DIVORCE  AND  SEPARATION  — 
continued 
Res  judicata  —  continued 
Property  rights  as  determined  by 

judgment,  461 
Status  of  parties  as  established  by 

decree,  460 
Subsequent  action   by   defendant 
as  bar  by  denial  of  divorce,  465 
Subsequent  suit  on  same  ground 
as  bJax  by  dismissal  or  adverse 
judgment,  463-465 
Third  persons  as  bound  by  judg- 
ment, 460 
ftestitution  of  conjugal  rights  — 
Analogy  of  divorce  for  desertion, 

245 
Preliminary  to  divorce,  354 
Procedure,  354 
Remedy  for  desertion,  353 
Retroactive  effect  of  divorce,  488 
Retroactive  effect  of  divorce  laws, 

250,  270 
Review,  see  supra,  Appeal  and  error 
Revival,  see  supra.  Abatement  and 

revival 
Rudeness  as  cruelty,  341 
Seduction,    marriage    to   victim   as 

duress,  304 
Self-incrimination  of  witnesses,  324 
Separate  property  of  wife,  see  su- 
pra. Property  rights 
Separation   (see  also  supra.  Deser- 
tion) — 
Agreement  for  separation  as  bar- 
ring divorce,  376 
Defense  to  divorce  for  adultery, 

322 
Defense  to  divorce  for  cruelty,  335 
Effect  as  defense  to  suit  for  di- 
vorce, 335 
F.Iement  of  desertion,  355 
Separation  agreements  — 
Action  by  trustee  to  enforce  trust, 

533 
Adultery  as  forfeiting  provisions 

for  wife,  532 
Annulment  for  fraud  or  duress, 

529 
Bankruptcy  of  husband,  533-534 
Bar  to  divorce  on  ground  of  im- 

potency,  282 
Cohabitation  as  annulling  agree- 
ment, 534-535 
Condition  as  to  chastity  of  wife 
not   implied,  532 


DIVORCE  AND  SEPARATION  — 

continued 
Separation  agreements  —  continued 

Consideration,  528 

Death  of  husband  as  terminating 
provision  for  wife's  support,  533 

Divorce  as  abrogating  agreement, 
536 

Effect  as  binding  wife,  529 

Effect  of  barring  action  for  alien- 
ation of  affections  or  criminal 
conversation,  530 

Effect  on  husband's  liability  fox 
wife's  support,  530 

Enforcement  in  equity,  529 

Execution,  627 

Formal  requisites,  527-529 

Future  separation  provided  for, 
526 

Guarantor's  liability,  531 

Husband's  liability  for  burial  •! 
wife,  531 

Illegality,  524-5aT 

Indemn&cation  of  hnsten^  apniMl 
wife's  debts  as  consideration. 
528 

Lien  on  husband's  property  fot 
benefit  of  wife,  532 

Liquidated  damages  for  nonpay- 
ment of  stipulated  amounts,  533 

Operation,  529-533 

Parol  agreements,  527 

Parties,  527 

Penalty  for  nonpayment  of  stip- 
ulated amounts,  532 

Public  policy  as  to  recognition  of 
validity,  524 

Reconciliation  as  terminating  hoc- 
band's  liability,  534 

Release  of  dower,  528 

Release  of  wife's  claims  on  nns^ 
band's  estate,  529 

Relinquishment  of  property  rights, 
531 

Seal  as  essential,  527 

Specific  performance,  533 

Support  of  wife  as  consideration, 
528 

Surety's  liability,  531 

Surviving  spouse's  rights,  531 

Termination,  533-536 

Trustee  to  act  for  wife,  527 

Validity,  524-527 

Wife's  incapacity  to  contract.  627 
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DIVORCE  AND  SEPARATION  — 
continued 
Separation  agreements  —  continued 
Withdrawal    of    divorce    suit    aa 

consideration,  529 
Writing  as  essential,  527 
Setting  aside  judgment,  see  infra, 
Vacation  of  judgment  or  decree 
Sexual   incapacity,  see  supra,   Im- 
poteucy 
.  Sexual  intercourse,  see  supra,  Adul- 
tery 
Sodomy  as  cruelty,  345 
Spani^  law  as  to  adultery  as  ground 

for  divorce,  321 
Specific  performance  of  separation 

agreements,  533 
States  — 
Extraterritorial  jurisdiction,  26S- 

269 
Party  to  divorce  suit,  373-374 
Quasi  party  to  divorce  proceed- 
ings, 253 
Right  to  appear  in  divorce  pro- 
ceedings, 409 
Status  of  parties   (see  also  supra. 
Judgment  or  decree)  — 
Decree  as  determining  status,  247 
Statutes  — 
Adoption  of  ecclesiastical  law,  244 
Construction  according  to  ecclesi- 
astical law,  244 
Exdusiveness  of  statutory  grounds 

for  divorce,  269 
Legislative  control  of  divorce,  245 
Remedial    character    of    divorce 

laws,  270 
Repeal  of  divorce  laws  as  destroy- 
ing existing  right  of  action,  270 
Retroactive  effect  of  divorce  laws, 
270 
Sterility   distinguished   from  impo- 

tency,  280 
Summons,  see  supra,  Process 
Supplemental  pleading,  427 
Support  of  wife  — 
Agreement  for  future  maintenance 
ill^al  as  promotive  of  divorce, 
256 
Consideration  for  separate  main- 

tenance,  528 
Divorce  as  affecting  husband's  lia- 
bility, 488 
Inability  as  excuse  for  nonsupport, 
309 


DIVORCE  AND  SEPARATION  — 

continued 
Support  of  wife  —  oon^nmed 

Nonsupport  as  constituting  vag- 
rancy,  309 

Nonsupport  as  cruelty,  349 

Nonsupport  as  desertion,  367 

Nonsupport  as  indigni^  eonsti* 
tuting  ground  for  divorce,  307' 

Separation  agreement  as  affecting 
husband's  liability,  530 
Support  of  children    (see  also  su- 
pra, Children)  — 

Alimony  distinguished  from  al- 
lowances for  support  of  child- 
ren, 482 

Allowance  for  support,  482-484 

Criminal  prosecution  for  nonsup- 
port, 485 

Discretion  of  court  as  to  granting 
allowances,  483 

Divorce  as  affecting  liability  for 
support,  479 

Enforcement  of  liability,  485 

Father's  liability  as  affected  by  di- 
vorce, 480-482 

Judgment  making  allowance  for 
support,  483-484 

Liability  of  deceased  father's  es- 
tate, 484 

Lien  on  estate  to  secure  support, 
485 

Misconduct  of  parents  as  affecting 
children's  rights,  484 

Modification  of  allowance,  484 

Mother's  right  after  divorce  to  sue 
father  for  support,  380 

Necessaries  furnished  by  third  per- 
son, 480 

Remedies  to  enforce  liability,  485 

Security  for  support,  483 
Temperament  as  defense  to  acts  of 

cruelty,  334 
Territorial  divorces,  246 
Trial  — 

Continuances,  430 

Dismissal  of  suit,  429 

Feigned  issue  as  to  impotency,  285 

Findings,  431 

In  camera  proceedings,  428 

Jury  trial  in  divorce  cases,  429 

New  trial  in  divorce  cases,  431 

Private  trials,  416-417 

Public  trial  required,  428 
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DIVORCE  AND  SEPARATION  — 

continued 
Triennial  test  as  to  impoteney,  285 
Trustee's  enforcement  of  separation 

agreement,  533  , 
Unchastity,    see    supra,    Adultery; 

Fraud 
United  States,  power  of  Congress  to 

grant  divorces,  263 
United  States  courts,  jurisdiction  in 

divorce  matters,  396,  466 
Unsociability  as  cruelty,  348 
Vacation    of    judgment    or    decree 
(see  also  supra,  Judgment  or  de- 
cree) — 

Bill  of  review  to  vacate  judgment, 
448 

Charge  subsequently  found  to  be 
untrue,  448 

Children's  right  to  make  motion, 
455 

Cohabitation  under  second  mar- 
riage as  adultery,  456 

Collusion  as  ground  for  vacating 
judgment,  451 

Consent  or  collusion  as  defeating 
application,  451 

Death  of  complainant  as  affecting 
right,  452,  453 

Defendants  in  motion  to  vacate, 
455-456 

Divorce  procured  in  name  of  in- 
sane  person,  451 

Effect  of  statute  prescribing 
remedy  by  appeal,  449 

Effect  of  vacating  judgment,  456 

Estoppel  by  collusion,  451 

Finality  of  judgment  of  ecclesias- 
tical court,  447 

Fraud  as  ground  for  vacating 
judgment,  448-450 

Heirs  as  entitled  to  make  motion, 
455 

Insanity  as  affecting  time  for  mak- 
ing motion,  451 

Insanity  of  defendant,  450 

Laches  in  apphcation,  451 

Letting  in  defense  of  condonation, 
448 

Limitation  of  time  for  making  ap- 
plication,  451-452 

Motion  to  vacate  judgment  as  sub- 
mitting to  jurisdiction  of  court, 
448 

Newly  diaeovered  evidence,  448 


DIVORCE  AND  SEPARATION  — 
continued 
Vacation  of  judgment  or  decree  — 
continued 
Parties   to   proceeding  to   vacate 

judgment,  455-456 
Perjured  testimony  as  ground  for 

vacating  judgment,  449-460 
Persons  entitled  to  make  motion, 

455 
Persons  entitled  to  oppose  motion, 

455-456 
Remarriage  of  moving  party  as 

bar,  449-453 
Status  of  parties  restored  by  va- 
cation, 456 
Third  persons  as  affected  by  vaca- 
tion of  judgment,  448-449 
Third  persons  as  entitled  to  make 

motion,  455 
Void  judgment  as  subject  to  vaca- 
tion, 452 
Want  of  jurisdiction  as  ground 

for  vacating  judgment,  448 
Who  may  make  motion,  455 
Vagrancy  of  husband  as  ground  for 

divorce,  309 
Variance   avoided   by   amendments, 

425-426 
Venereal  disease  — 

Concealment  as  fraud,  296 
Effect  as  constituting  impoteney, 
280 
Verdict    on    complaint    in    several 

counts,  420 
Verification,  see  supra,  Complaint 
Vested  right  in  grounds  for  divorce, 

270 
Vested  rights  as  affected  by  divorce 

or  separation,  497-500 
Vicious  conduct  as  ground  for  di- 
vorce, 308 
Void  marriages  (see  also  supra.  An- 
nulment of  marriage)  — 
Impoteney  as  rendering  marriage 

void  or  voidable,  276 
Mental    incapacity    as    rendering 
marriage  void,  286 
Voluntary  manslaughter  as  involving 

moral  turpitude,  318 
Vulgarity  as  cruelty,  344 
Waiver  — 
Affidavit  of  noncoUusion  as  sub- 
ject to  waiver,  422 
Failure  to  demur  as  waiver  of  ob- 
jection to  complaint,  419 
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DIVORCE  AND  SEPARATION  — 

continued 
Waiver  —  continued 
Right  of  appeal,  467 
Service  of  process,  412 
Verification  of  complaint,  421 
Want  of  equity  as  ground  for  de- 
murrer, ^25 
Widow's  allowances,  531 
Wilfulness  as  element  of  desertion, 

355 
Wills  revoked  by  divorce  or  annul- 
ment, 494-495 
Wisdom  of  divorce  laws  exclusively 

legislative  question,  266-267 
Witnesses  — 

Children  of  parties  as  witnesses, 

435 
Competency  of  party  to  testify 
as   to   fraud   in   procuring   di- 
vorce, 454 
Corroboration     of    testimony    of 

parties,  435-436 
Divorce  as  affecting  capacity  of 

parties,  490-492 
Parties   as   competent   witnesses, 

434 
Privileged  communications,  435 
Privilege  from  self-incrimination, 

324 
Public  policy  as  requiring  disqual- 
ification of  parties,  434 
Testimony  as  to  nonaccess  by  hus- 
band, 324 

DOMICIL  — 

Abandonment  of  domicil,  555 

Abandonment  of  wife  as  changing 
matrimonial  domicil,  544 

Acquisition  of  domicil  — 
Former  domicil  terminated  by  ac- 
quisition of  new  one,  539 
Infant's  right  to  acquire  domicil, 

547 
Intent  as  controlling,  542 
Marriage  of  woman,  543 
Residence  as  essential,  540-^541 
Residence  in  foreig^n  country,  542 

Adoption  of  child  as  changing  dom- 
icil, 54P 

Bastard's  domicil,  548 

Boundary  Une  through  dwelling,  552 

Burden  of  proof  of  domicil,  557 

Change  of  domicil  — 
Abandonment  of  wife,  544 
Adoption  of  chiidren,  549 


DOMICIL  —  continued 

Change  of  domicil  —  continued 
Gnardianship  of  children,  549 
Insane  persons,  550 
Intent  as  codtrolliug,  542,  553 
Marriage  of  woman,  543 
Matrimonial  domicil,  545 
Naturalization  as  essential,  553 
Temporary  removal,  555 

Children,  see  supra.  Infants 

Conduct  as  establishing  domicil,  558 

Declarations  as  establishing  domicil, 
558 

Definition,  538 

Divorce  as  affecting  wife's  domicil, 
544,  546 

Dwelling  place  as  prima  facie  domi- 
cU,  541 

Evidence  as  to  domicil,  556-558 

Family  domicil   fixed   by   husband, 
544 

Family    residence    as    evidence    of 
domicil,  541 

Guardianship  of  child  as  changing 
domicil,  549 

Home  as  synonymous  with  domicil, 
538 

Homestead  as  affected  by  separation, 
546 

Husband's  right  to  fix  family  domi- 
cil, 544 

Infant's  domicil,  547-549 

Insane  person's  doinicil,  550 

Intent  as  determining  domicil,  542 

Lodging  place  as  domicil,  541,  542 

Loss  of  domicil,  553-555 

Lunatic's  domical,  550 

Marriage  as  changing  woman's  dom- 
icil, 543 

Matrimonial  domicil,  543-544,  546 

Minors,  see  supra,  Infants 

Naturalization  as  essential  to  change 
of  domicil,  553 

Pauper's  domicil,  555-556 

Presumption  as  to  domicil,  557 

Prison  of  domicil  of  prisoners,  552 

Residence,  538-542 

Sailor's  domicil,  551 

Separation  of  husband  and  wife,  546 

Single  domicil,  538-539 

Soldier's  domicil,  551 

Statute  of  limitations  as  affected  by 
absence  from  domicil,  554 

Student's  domicil,  552 

Wife  as  acquiring  husband's  don.i- 
cil,  543-544 
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SOWER  — 

Abolition  of  eommon-Iav  forms  of 

dower,  562 
Abolition  of  inchoate  dower,  564 
Accretions  as  subject  to  dower,  579 
Actions  — 
Preservation    of    inchoate    dower 
right  against  husband's  fraud, 
583 
Recovery  of  damages  and  mesne 

profits  by  widow,  611 
Right  of  widow  to  sue  on  war- 
ranty to  husband,  595 
Administrator's  sale  as  barring  dow- 
er, 590-591 
Adultery  as  barring  dower,  605 
Adverse  possession  as  barring  dower, 

612 
Aliens'  right  to  dower,  567-568 
Alimony  as   defeating  dower,  571- 
673 
.    Annuity  tables  to  compote  value,  583 
Arbitration   and  award  as  barring 

dower,  594 
Assignment  of  dower  — 
Effect  of  assignment,  594 
Eviction  under   paramount   title, 

613 
Improvements  as  affecting  valua- 
tion of  land,  610 
Mode  of  assignment,  609 
Necessity  of  assignment,  593-595 
Valuation  of  property,  610 
Attachment  against  wife  before  as- 
signment of  dower,  593 
Bankruptcy  of  husband  as  affecting 

wife's  dower,  585,  591 
Barring  or  defeating  dower  — 
Administrator's  sale,  590 
Adultery  of  wife,  605 
Adverse   possession    against   hus- 
band, 612 
Alimony  awarded  to  wife,  571- 

573 
Antenuptial  agreements,  598-600 
Arbitration  and  award,  594 
Bankruptcy  of  husband,  585 
Bequest  in   lieu   of  dowei',   601- 

604 
Condemnation  of  land  for  public 

use,  589 
Contract    as    estopping    wife    to 

claim  dower,  605 
Contract  of  sale  before  marriage, 

575 
Conveyance  by  husband,  564 


DOWER  —  continued 
Barring  or  defeating  dower  —  eon- 
tinued 
Conveyances  in  fraud  of  dowei, 

591-593 
Devise  in  lieu  of  dower,  601-604 
Divorce  as  affecting  dower  right, 

570-572 
Elopement  of  wife,  605 
Enforcement  of  lien  or  condition 

created  before  marriage,  585 
Fines  and  common  recoveries,  586 
Fraud  in  procuring  marriage,  570 
Immunity  of  dower  from  impair- 
ment by  husband,  584-585 
Joinder  by  wife  in  husband's  deed, 

564 
Jointure,  598 
Judicial  sale  of  husband's  land, 

589-591 
Killing  of  husband  by  wife,  605 
Postnuptial  agreements,  600 
Release  by  wife,  585-589 
Separation  agreements,  600-601 
Sheriff's    deed    given    after    hu» 

band's  death,  564 
Tax  sales,  591 

Mortgage  foreclosure  sale,  590 
Partition  sales,  690 
Civil  death  as  consummating  right 

of  dower,  578 
Coercion  as  vitiating  release  of  dow- 
er, 588 
Common  law  forms  of  dower,  562 
Common  recovery  to  release  inchoate 

dower  right,  586 
Condemnation  proceedings,  see  infra, 

Eminent  domain 
Conditional    estates    as    subject    to 

dower,  677 
Conflict  of  laws,  563 
Constitutionality  of  statutes  modify- 
ing dower  right,  566-567 
Consummate  right  of  dower  — 
Assignment  as  essential,  593-595 
Attachment  against  wife  before  as- 
signment, 593 
Chose  in  action  before  assignment, 
593 
Consummate  dower  — 
Creditor's  bill  against  wife  before 

assignment,  593 
Death  of  husband,  593 
Entry  by  wife  before  assignment 
as  trespass,  593 
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DOWER  —  continued 
Consummate  dower  —  eontintud 
Execution  against  wife  before  as- 
signment, 593 
Marriage   as   affecting   rights   of 

dowress,  595 
Modification  by  statute,  566-567 
Possession  as  dependent  on  assign- 
ment, 593 
Repairs  to  be  made  by  widow,  594 
Right  of  dowress  to  timber,  594- 

595 
Taxes  payable  by  widow,  594 
Vested  right  of  wife,  593 
Contract  not  the  basis  of  dower,  563 
Contracts  — 
Antenuptial  agreements  as  barring 

dower,  59&-600 
Executory  contract  of  sale  before 
marriage   as    defeating    dower, 
575 
Postnuptial  agreements  as  barring 
dower,  600-601 
Conveyances  — 
Dower  transferable  after  assign- 
ment, 594 
Husband's  deed  as  barring  dower, 

564,584 
Inchoate  right  as  transferable  by 

wife,  585 
Transfers  in  fraud  of  dower,  591- 
593 
Corporeal  hereditaments  as  subject 

to  dower,  578-679 
Cotenancy  — 
Dower  in  common  property,  577 
Partition  sale  as  barring  dower, 
590 
Creditor's  bills  to  reach  dower  rights, 

585,  593 
Damages    for    detention    of    dower 

land,  611 
Death  — 

Civil  death  of  husband,  578 
Natural   death   of  husband,  678, 
593 
Deeds,  see  supra.  Conveyances 
Divorce  as  barring  dower,  570-572 
Election  between  dower  and  devise, 

603-604 
Elements  of  dower  — 
Capacity  to  hold  real  estate,  567- 

568 
Death  of  husband,  578 
Inheritable  estate  in  husband,  574 


DOWER  —  continued 

Elements  of  dower  —  eonHntud 

Marriage,  668-570 

Seisin  of  husband,  673-678 
Elopement  of  wife  as  barring  dower, 

605 
Eminent  domain  — 

Condemnation  proceedings  as  bar- 
ring dower,  589 

Dower  in  proceeds  of  condemna- 
tion proceedings,  582 
Enforcement  of  dower  right,  608- 

613 
Equitable    interests    as    subject    to 

dower,  577 
Equity  of  redemption  as  subject  to 

dower,  577-578 
Estoppel  to  claim  dower  — 

Concealment  of  marriage,  608 

Contracts,  605 

Judgments,  606-608 

Testamentary  provisions,  608 
Exchange  of  lainds  as  affecting  dower 

right,  576 
Execution   against  wife  before   as- 
signment of  dower,  593 
Executor's  sale  as   barring   dower, 

590-591 
Fine  to  release  inchoate  dower  rig^t, 

586 
Foreign  divorce  as  affecting  dower, 

573 
•Forms  of  dower,  562 
Fraudulent    marriage    as    affecting 

dower,  570 
Fraudulent  conveyances  — 

Conveyabces  in  fraud  of  dower, 
591-593 

Setting  aside  deed  as  annulling  re- 
lease of  dower,  588 

Setting  aside  husband's   deed  in 
fraud  of  dower,  583 
Gift  before  marriage   as  defeating 

dower,  575 
Hereditaments  as  subject  to  dower, 

578-579 
Homestead  — 

Dower  in  homestead  property,  579 

Purchase,  money  mortgage   post- 
poned to  dower,  576-577 
Husband's  interest  in  wife's  realty 

designated  as  dower,  561 
Impairment   of   obligation   of  con- 
tracts by  modification  of  dower. 

567 
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DOWER  —  continued 
Improvements  as  subject  to  dower, 

595-596 
Inchoate  right  of  dower  — 
Abolition  by  statute,  564 
Annuity  tables  to  compute  value, 

583 
Character  as  expectancy  or  vested 

interest,  566 
Computation  of  value,  583 
Contingent  interest,  583 
Convevance  as  independent  title, 

585" 
Creditor's  bill  as  affecting  dower, 

585 
Definition,  561-562 
Execution  sale  as  affecting  dower, 

584-585 
Immunity    from    impairment    by 

husband,  584 
Incumbrance   on    husband's    title, 

582,  583-584 
Judgment  against  husband  as  sub- 
ject to  dower,  484-485 
Merger  in  fee,  583 
Release  by  wife,  585-589 
Setting  aside  fraudulent  convey- 
ance by  husband,  583 
Setting  aside  release  procured  by 

fraud,  583 
Value  of  right,  583 
Wife's  right  to  redeem  from  mort- 
gage, 596 
Incorporeal    hereditaments   as    sub- 
ject to  dower,  578-579 
Instantaneous  seisin  as  supporting 

dower,  575 
Joinder  of  wife  in  husband's  deed, 
see   supra,   Barring   or   defeating 
dower 
Joint  estates  as  subject  to  dower,  577 
Jointure  as  barring  dower,  598 
Judgment  against  husband  as  affect- 
ing dower,  584-585 
Judicial   sales   as   affecting   danger, 

589-591 
Killing  of  husband  by  wife  as  bar- 
ring dower,  605 
Kind^  of  dower,  562 
Legislative  divorce  as  affecting  prop- 
erty rights  of  wife,  567 
Lex  loci  rei  sitae  as  governing  dow- 
er, 563 
Liabilities  of  dowress,  595,  597 


DOWER  —  continued  

Marriage  — 

Dower  as  affected  by  remarriage 
of  widow,  595 

Fraudulent  marriages,  570 

Good  faith  in  void  marriage,  569 

Impeaching  marriage  after  death 
of  husband,  569 

Incapacity  of  party  to  marry,  569- 
570 

Void  and  voidable  marriages,  568- 
569 
Married   women's   acts   as   affecting 

dower,  565-567 
Mechanics'  liens  postponed  to  dow- 
er right,  579 
Merger  of  inchoate  dower  right  in 

fee,  583 
Mines  as  subject  to  dower,  579-580 
Mortgages  — 

Dower  in  surplus  proceeds  of  fore- 
closure, 581 

Foreclosure  sale  as  barring  dower, 
590 

Purchase  money  mortgage  as  su- 
perior to  dower  right,  575 

Redemption  by  heir,  597 

Redemption  by  widow,  596 

Release   of   dower  by   joinder   in 
husband's  mortgage,  588 
Murder  of  husband  by  wife  as  bar- 
ring dower,  605 
Option  as  to  dower  on  exchange  of 

lands,  576 
Parol  release  of  inchoate  right,  587 
Partition    sale    as    barring    dower, 

590 
Partnership    realty    as    subject    to 

dower,  580 
Personal  property  dower,  561 
Postnuptial    agreements   as   barring 

dower,  600 
Property  subject  to  dower  — 

Accretions,  579 

Conditional  estates,  577 

Cotenancies,  577 

Equitable  interests,  577 

Equity  of  redemption,  577-578 

Hereditaments,  578-579 

Homestead,  579 

Improvements,  595-596 

Joint  estates,  577 

Lands    of    which    husband    died 
seised,  564 

Mining  rents  and  royalties,  579- 
580 
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DOWER  —  eontimued 

Property  subject  to  dower  —  eon- 
tinued 
Partnership  real  estate,  580 
Personal  estate,  561,  579 
Proceeds  of  land  sold,  581,  689- 

590 
Quarries,  579-580 
Wild  lands,  579 

Quarries  as  subject  to  dower,  579- 
580 

Redemption,  see  supra.  Mortgages 

Release  of  dower,  see  supra.  Barring 
or  defeating  dower 

Remainders  as  subject  to  dower,  574 

Remedies  to  enforce  right  to  dower, 
608-613 

Reversions  as  subject  to  dower,  574 

Rights  of  dowress,  see  supra.  Con- 
summate dower;  Inchoate  dower 
right 

Seisin  of  husband  as  element  of  dow- 
er, 564,  573 

Separation  agreements  as  barring 
dower,  600-601 

Statutory  modification  of  dower  — 
Effect  as  to  prior  purchaser  from 

husband,  567 
Equitable  interest  held  at  death, 

564-565 
Fee  simple  instead  of  life  estate, 

565 
Seisin  of  husband  at  death,  664 
Share  of  property,  665 

Statutory  right  in  personalty  desig- 
nated as  dower,  561 

Surety  for  purchase  money  pre- 
ferred to  dower,  576 

Taxes  payable  by  dowress,  594 

Tax  sales  as  barring  dower,  591 

Threats  as  vitiating  release  of  dow- 
er, 580 

Trespass  by  wife  in  entering  on  land 
before  assignment  of  dower,  593 

Value  of  inchoate  dower  right,  583 

Vendor  and  purchaser  — 
Contract  of  sale  before  marriage 

as  defeating  dower  right,  575 
Dower  in  surplus  proceeds  to  en- 
force vendor's  lien,  581 
Inchoate   right   of   dower  as   in- 
c»unbrance    on    vendor's    title, 
583-584 
Purchase  money  mortgage  as  sn- 
I>erior  to  dower,  575 


DOWER  —  continued 
Vendor  and  purchaser  —  continued 
Purchase   money   mortgage   post- 
poned to  dower  in  homestead, 
576-577 
Vendor's  lien  as  sfiperior  to  dower, 
576 
Vested  rights  — 
Death  of  husband  as  consummat- 
ing right  of  dower,  693 
Inchoate  right  of  dower,  666 
Warranty  to  husband  as  available 

to  widow,  595 
Waste  by  dowress,  795 
Wild  lands  as  subject  to  dower,  679 
Wills,  see  supra,  Barring  or  forfeit- 
ing dower 

DRAINS  AXm  SEWERS  — 

Actions  by  and  against  drainage  dis- 
tricts, 649 

Agent's  signature  to  petition  to  es- 
tablish drain,  636 

Agricultural  drainage  as  public  bene- 
fit, 625 

Amendment  of  petition  to  establish 
drain,  636 

Appeal  and  error  in  proceedings  to 
establish  drain,  641 

Assessments  — 
Benefit    as    basis    of    assessment, 

653-656 
Compelling    property    owners    to 
pay  cost  of  avoidance  of  assess- 
ment, 619 
Contest  of  assessments,  659 
Delegation  of  power  to  levy,  65^- 

653 
Enforcement,  659 
Hearing   on   question    of    assess- 
ment, 657 
Interest  of  assessor,  658 
Interest  on  amount  assessed,  659 
Lien  of  assessment,  659 
Notice  of  assessment,  657 
Penalties  for  nonpayment,  669 
Power   to  permit  special   assess- 
ments, 651 
Property  assessable,  656 
Reassessment  to  cover  cost  of  con- 
struction, 619 

Attorney's  signature  to  petition  to 
establish  drain,  636 

Benefit  as  basis  of  assessment,  653- 
656 
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DRAINS  AND  SEWERS  —  contin- 
ued 
Boundaries    of    drainage    districts, 

645-649 
Bridges  over  drains  and  sewers,  628 
Certiorari  to  review  proceedings,  641 
Change  of  venue  in  drainage  pro- 
ceedings, 632 
Collateral  attack  on   drainage  pro- 
ceedings, 640,  648 
Commissioner's   report   in    proceed- 
ing to  establish  drain,  638 
Connections  with  sewers  — 
Injuries  due  to  connections,  669 
Municipal  regulations,  618-619 
Construction  and  maintenance  — 
Additional  servitude  in  streets,  629 
Bridges  at  highway  crossings,  628 
Compensation  of  owners  of  land 

taken  or  damaged,  627 
Cost  of  maintenance,  662 
Damages  to  private  property,  691- 

695 
Defective  plans  as  imposing  lia- 
bility, 664-670 
Discharge  of  sewage,  672 
Duty  to  construct,  660 
Explosion  of  gas,  674 
Failure  to  repair,  671 
Gases  in  sewers,  674 
Injuries  due  to  sewer  connections, 

669 
Insufficiency  of  sewer  as  imposing 

liability,  668 
Liabilities    growing    out    of   con- 
struction, 664-671 
Liability  incident  to  maintenance, 

670-675 
Municipality    liability    generally, 

662-664 
Mandamus  to  compel  repair,  661 
Nuisance  in  construction  of  sewer, 

670 
Obstruction  of  streams,  675 
Obstructions  in  sewers,  672 
Repair  of  defects,  661 
Surface  water  discharged  on  pri- 
vate property,  684 
What  lands  may  be  taken,  627 
Contest  of  assessments,  659 
Cost  of  construction  (see  also  supra. 
Assessments)  — 
Enforcement  of  liability  of  prop- 
erty owners,  619 
Taxation  to  meet  expenses,  621 
Damage  cause  by  sewers,  691-695 


DRAINS  AND  SEWERS  —  contin- 
ued 
Death   caused   bv   defective   sewers, 

692 
Defective  plans  for  construction  of 

sewers,  664-670 
Definitions,  617 

Delegation  of  power  to  levy  assess- 
ments, 652-653 
Dissolution  of  drainage  districts,  650 
Ditch  defined,  618 

Drainage   districts    (see   also   infra, 
Establishment    of    drains    and 
sewers)  — 
Actions  by  and  against  districts, 

649 
Boundaries,  645-649 
Collateral  attack  on  organization, 

648 
Constitutional  requisites,  642-644 
Corporate  character,  644-645 
Dissolution,  650 

Jury   trial  in   proceedings  to  es- 
.  tablish,  643 
Officers,  648        irtx,^..:.*..  ^.•.  „qij 
Petition  for  organization,  630  J 
Power  to  create,  642 
Quo  warranto  to  test  validity  of 

organization,  648,  650 
Vote  of  property  owners,  630  ,;.   '  ' 
Drain  defined,  618 
Election  for  establishment  of  drain- 
age district,  630 
Eminent  domain  — 

Additional  servitudes,  629  Hf 

Compensation   for  land  taken   or 

injured,  627 
Delegation  of  drainage  power,  621 
Drainage  as  public  use,  620,  624- 

627 
Lands    subject    to    condemnation, 

627 
Public   use   as   legislative   or   ju- 
dicial question,  623-624 
Enforcement  of  assessments,  659 
Engineer's  report  in  proceeding  to 

establish  drain,  638 
Establishment  of  drains  and  sewers 
(see  also  supra.  Drainage  dis- 
tricts;   Procedure    to    establish 
drains  and  sewers)   — 
Compensation   to   individuals   for 

incidental  damage,  622-623 
Drainage   as   legislative   function, 

619-620 
Extent  of  power,  622-630 
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DRAINS  AND  SEWERS  —  eontin- 
Med 
Establishment  of  drains  and  sewevs 
—  continued 
Health  of  pubUc  as  basis  of  pow- 
er, 620 
Jurisdiction,  631-633 
Limitations  of  power,  622-630 
Mode  of  establishment,  630-643 
Municipal  authority,  621 
Explosion  of  gas  in  sewers,  674 
Findings  in  proceeding  to  establish 

drain,  639 
Gases  in  sewers,  674 
Health  — 
Basis  of  power  to  establish  drains 

and  sewers,  620 
Drainage    in    interest    of    public 
health,  625 
Injunction  against  establishment  of 

drain,  640 
Interest  on  amount  assessed,  659 
Jury  trial  in  drainage  proceedings, 

643 
Lien  of  assessments,  659 
Limitation   of   actions  for  injuries 

caused  by  sewers,  694 
Local  assessments,  see  supra,  Assess- 
ments 
Maintenance  of  sewers,  see  supra, 
Construction  and  maintenance  of 
sewers 
Mandamus  to  compel  repair  of  sew- 
ers, 661 
Mode  of  establishing  drains  and  sew- 
ers, 630-643 
Municipal  corporations  — 
Authority  to  construct  drains  and 

sewers,  621 
Authority  to  create  nuisance,  670 
Control  of  sewers,  618 
Damages  caused  by  sewers,  695 
Drainage  of  surface  waters,  684- 

687 
Duty  to  construct  sewers,  660 
Injunction     ag^ainst     construction 
and  maintenance  of  sewers,  692- 
694 
Liability  for  acts  of  officers  and 

agents,  662-664 
Pollution  of  streams  by  sewage, 

676 
Power  to  provide  drainage,  620 
Power  to  take   property  outside 

city  limits,  622 
Right   to   lay   sewers   in   streets, 
629 


DRAINS  AND  SEWERS  —  eontiik- 
ued 

Names  withdrawn  from  petition  for 
drain,  636 

Notice   of   proceeding    to   establish 
drain,  636 

Nuisance  in  construction  of  sewer, 
670 

Officers  of  drainage  districts,  648 

Penalties  for  nonpayment  of  assess- 
ments, 659 

Petition  for  establishment  of  drain, 
635 

Police  power  as  to  drains  and  sew- 
ers, 620 

Pollution  of  streams,  676-683 

Power  to  establish  drains,  619-630 

Procedure  to   establish  drains   and 
sewers  (see  also  supra.  Drain- 
age districts;  Establishment  of 
drains  and  sewers)  — 
Amendment  of  petition,  638 
Change  of  venue,  632 
Choice  of  route,  634 
Commencement  of  proceeding,  630 
Description   of  improvement  and 

lands  to  be  affected,  633 
Findings,  639 

Initiation  of  proceeding,  630 
Judicial  supervision,  640-642 
Jurisdiction,  631-633 
Notice  of  proceeding,  636-638 
Petition,  630,  635 
Plan  of  construction,  634 
Remonstrances,  640 
Report  of  viewers  and  enenneer, 

638 
Statutory  provisions,  631 
Vote  of  property  owners,  630 

Property  assessable  for  drains  and 
sewers,  656 

Public  regulation,  618 

Public  use,  see  supra,  Eminent  do- 
main 

Quo   warranto   to    test   validity   of 
drainage  districts,  648,  650 

Regulation  of  drains  and  sewers,  618 

Remonstrances  in  proceedings  to  es- 
tablish drain,  640 

Repair  of  sewers,  661,  671 

Review  of  proceedings,  641 

Sewage  defined,  618 

Sewers  — 

Classification   as  public  and  pri-' 

vate,  617 
Connection  regulated  by  nnuuei- 
pality,  618-619 
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DRAINS  AND  SEWERS  —  eontin- 
ued 
Sewen  —  oontmued 
Definitioiis,  617 
Drains  distinguished,  618 
Sickness  caused  by  defective  sewen, 

692 
Signatures  to  petition  to  establish 

drain,  635 
Special  assessments,  see  snpia,  As- 
sessments 
Street  grading  as  afiCeoting  surface 

waters,  688-690 
Streets,  see  supra,  Municipal  cor- 
porations 
Surface  waters  — 
Duty  of  municipality  to  provide 

drains,  686-687 
Highways    as    affecting    surface 

waters,  688-690 
Right  of  municipality  as  to  drain- 
age, 684-686 
Taxation  to  pay  for  drains  and  sew- 
ers, 621 
Viewer's  report  in  proceeding  to  es- 
'   tablish  drain,  638 
Waters  (see  also  supra,  Pollution  of 
streams;  Siirface  waters)  — 
Obstruction  of  streams  by  sewers, 

675 
Pollution  of  water  streams,  676- 
684 

DBVOS  AITD  DRUOOISTS  — 

Definitions,  696' 

Liabilities  of  druggists  — 
Failure  to  explain  properties  of 

drug,  705 
Measure  of  damages,  709 
Negligence,  702-704,  708 
Privity  as  affeeting  liability,  707 
Refusal  to  ttjl  prescription,  702 
Sale  of  patent  medicines,  706 
Violation  of  statutory  regulations, 
705 

licenses,  see  infra.  Statutory  regu- 
lations 

Mandamus  to  compel  granting  of  li- 
cense, 698-699 

Manufacturer's  liability,  707' 
— iJ^ligence  of  druggist,  702-704 

Physician's  right  to  compound  drugs, 
698 

Poisons  — 
Labeling  poisons,  700 
Regulation  of  sale  of  poisons,  699 
E.  C.  L.  Vol.  IX.— 85 


DRUaS  AND  DRUGGISTS  —  eon. 
tinued 
Police  power  as  authorizing  regula* 

tion  of  drugs,  699 
Prescriptions  — 
Authority    to    fill    prescriptions, 

697-699 
Filing  and  preserving,  701 
Necessity   for  prescription,   699- 

700 
Negligence  in  filling  prescriptions, 
702-704 
Refusal  to  fill  prescription,  702 
R^ulation,     see     infra.     Statutory 

regulations 
Sale  of  drugs  and  medioinet  — 
Clerk's  negligence,  708 
Explaining  dangerous  properties 

of  drugs,  705 
Liability  for  selling  patent  medi- 
cines, 706 
Measure  of  care  in  filling  prescrip- 
tions, 702-704 
Negligence,  702-704 
Regulation  of  sales,  699-701  —-^ 
Restrictions  on  sales,  699-701 
'  Statutory  regulations  — 

Itinerant  vendors  of  drugs,  699 
Liability  for  violating  regulations,. 

705 
Licenses,  697-699 
Mandamus  to  compel  granting  of 

license,  698-699 
R^stration,  697 
Revocation  of  license  for  oalawful 

sales,  699 
Sale  of  medicines,  699,  701 
Tobacco  as  drug,  697 
Whiskey  as  dn^:,  697 

D1TBES8-. 

Arrest  threatened  as  duress,  71S- 

721 
Bills  and  notes  avoided  for  duress, 

723 
Bona  fide  purchasers  as  affected  by 

duress,  724 
Burden  of  proving  duress,  731 
Cancellation  of  instruments  for  du- 
ress, 723 
Circumstances  constituting  duress  — 

Duress  of  goods,  722 

Imprisonment,  713 

Threats,  714-722 
Contracts  avoidable  for  duress,  712< 

713,  723,  727-730 
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DURESS  —  eo»tinued 
Crimiiial  proseention  threatened  as 

dnress,  718-721 
Deeds  avoided  for  dnress,  723 
Definition,  711 
Effect  of  duress,  723-726 
Enforcement  of  legal  rights  as  du- 
ress, 722 
Evidence  of  duress,  731 
Extortion  distinguished  from  duress, 

712 
Forms  of  duress,  712 
Fraud  distinguished  from  duress,  711 
Husband    as    coerced    by    threats 

against  wife,  726 
Husband  coerced  by  wife,  721 
Imprisonment  as  constituting  duress, 

713 
Imprisonment  threatened  as  duresa, 

718-721 
Interference  with  business  as  duress, 

722 
Parent  as  coerced  by  threats  against 

child,  726 
Persons  affected  by  duress,  726-730 
Pleading  duress,  730 
Prosecution    threatened    as    duress, 

718-721 
Public  o0ice  resigned  under  duress, 

726 
Putting  in  fear  by  threats,  714 
Ratification  of  eontraot  altered  into 

imder  duress,  725 
Refusal  to  pay  debt  as  duress,  722 
Repudiation  of  act  done  under  du- 
ress, 726 
Rescission  of  oontraets  for  duress, 

725 
Surety  avoiding  contract  for  duress 

of  principal,  729 
Third  persons  as  affected  by  duress, 

724 
Threats,  714-726 
Undue  influence  disting^uished  from 

duress,  712 
Who  may  take  advantage  of  duress, 

726-730 
Wife  coerced  by  husband's  threats, 

721 

XASEMEirrS  — 

Abandonment  of  easement,  794-795, 

808,  812-814 
Access    to    adjoining    propterty    to 

make  repairs,  795 


EASEMENTS  —  continued 

Actions  — 
Damages    for    interference    witfc 

easements,  819 
Enforcement   of   right   to   enjoy 

easement,  816-822 
Equitable     protection     of     ease- 
ments, 820 

Adverse  claim  of  rig^t,  see  ufra. 
Prescriptive  easements 

Adverse  possession,  811 

Affirmative  easements,  740 

Alterations  as  abandonment  of  ease- 
ment, 814-815 

Ancient  lights  as  affected  by  enla^- 
ing  window,  814-815  ** 

Apparent  easements,  740 

Appurtenant     easements,    737-799, 
741 

Assignability  of  easements,  802,  803 

Bridges  over  ways,  800 

Buildings  — 

Building  over  ways,  799-800 
Destruction  of  building  as  extin- 
guishing right  to  use  stairway, 
816 
Easement  of  support  in  favor  of 
owner  of  upper  floor,  794 

Burden  of  proof,  see  infra,  Evidence 

Characteristics  of  easements,  735 

Claim  of  right,  see  infra,  Prescrip- 
tive easements 

Classification  of  easements,  735 

Continuous  and  noncontinuous  ease- 
ments, 740 

Conveyances  — 
Easement  in  gross  as  subject  to 

transfer,  802 
Method  of  transfer  as  implying 

easement,  758-769 
Transfer  of   dominant   estate   as 
passing  easemjjnt,  802,  803-805 
Transfer  of  servient  estate,  805 

Covenants    as    creating    easements, 
749-751 

Creation  of  easements  — 
Covenants,  749 
Estoppel,  745 

Exceptions  from  g;rant,  751 
Express  grant,  745,  748-753 
Form  of  wor^  not  essential,  740 
Qrant  as  essential,  745 
Implication,  745,  754-771 
Intent  as  governing,  748 
Necessity,  745 
Parol  grant,  746 
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BASEMENTS  —  eontiniud 
Creation  of  easements  —  eontinned 

Persons  1^0  may  create  easements, 
747 

Prescription,  745,  771-784 

Reservations,  751 

Statute  of  frauds,  746 

Words  of  inheritance,  752-753 

Writing  as  essential,  746 
Customary  rights  distinguished,  743 
Damages  for  interference  with  ease- 
ments, 819 
Definitions,  735 

Disturbance  of  easements,  797-802 
Ditches,  see  infra.  Drains 
Division  of  dominant  estate  as  affect- 
ing easement,  803 
Dominant  tenement  defined,  735 
Drains  — 

Access  to  adjoining  land  to  make 
repairs,  795 

Barriers   to   prevent   injuries   to 
animals,  797 

Pipe  line  eroasing  diteh,  800 

Right  to  make  alterations,  796 
Easements  in  g^ross,  739 
Enjoyment  of  easements,  816-822 
Equitable  enforcement  of  easements, 

820 
Estoppel  as  creating  easements,  745, 

756-757 
Evidence  (see  also  infra,  Presump- 
tions) — 

Abandonment  of  easements,  813 

Adverse  user,  781-782 

Burden  of  proving  implied  ease- 
ment, 754 
Exceptions   as   creating   easements, 

761 
Execution  sale  as  creating  implied 

easement,  759 
Extinguishment  of  easements  — 

Abandonment,  808,  812 

Act  of  parties,  808 

Adverse  possession,  811 

Completion  of  purpose,  815, 

Destruction  of  servient  tenement, 
816 

Merger  of  dominant  and  servient 
tenements,  808-810 

Nonuser,  810 

Obstruction,  811-812 

Operation  of  law,  808 

Release,  810 

Riparian  rights,  809-610 


EASEMENTS  —  eontimued 

Fences  enclosing  ways,  797,  800 

Gates  erected  across  ways,  800-802 

Qrants  — 
Basis  of  implied  easements,  758 
Fiction  of  lost  grant,  771,  783 
User  as  limited  by  express  grant, 
785-786 

Guardian's  right  to  create  easements 
in  ward's  Iwd,  747 

Homestead  as  subject  to  easement 
created  by  husband,  748 

Implied  easements  — 
Basis  of  doctrine,  755-757 
Bounding  land  by  way,  766 
■Burden  of  proof,  754 
Continuousness,  757,  761-766 
Devise  as  creating  implied  ease- 
ment, 759 
Duration  of  conditions,  757 
Estoppel  of  grantor  to  derogate 

from  grant,  756-757 
Execution  sale,  759 
Method  of  tmisfer,  758 
Mode  and  extent  of  user,  788 
Mori^age  foreclosure  sale,  759 
Necessity,  755,  757,  763-765 
Notoriety  of  servitude,  759-760 
Origin  as  derived  from  grant,  758 
Partition   as   implying   easement, 

759 
Permanency  of  servitude,  759-761 
Presumption  as  to  intent  of  par- 
ties, 757 
Refereiuie  to  plat  or  map,  767 
Requisites,  757 
Resiervation  implied,  765 
Severance  of  unity  of  ownership, 
757-758 

In  gross  easements,  739 

Infant  as  capable  of  creating  ease- 
ments, 747 

Injunction  against  interfei^nee  with 
easements,  820-822 

Lateral  support  distinguished  from 
easement,  741 

Lessee's    authority    to   create    ease- 
ments, 747-748 

Licenses  — 

Distinction    between    license    and 

easement,  744 
Extinguishment  of  cbBeraent,  810 
Negativing  pieaaiiption  easement, 
778 

Location  as  affecting  user  of  ease- 
ment, 791-704 
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EASEMENTS  —  continued 
Maps  as  showing  creation  easement, 

767 
Merger  as  extinguishing  easements, 

808-810 
Misuser  as  abandonment  of  user,  814 
Mode  and  extent  of  user  (see  also  in- 
fra. Ways)  — 

Alterations,  794-797 

Change  of  location,  792 

Character  of  easement  as  test,  784 

Extinguishment  by  nonuser,  810 

Grant  as  defining  rights,  785-786 

Implied  easements,  788 

Location  as  affecting  user,  791- 
794 

Maintenance  of  means  of  enjoy- 
ment, 794 

Misuser,  790 

Obstruction,  797-802 

Prescriptive  easements,  788-789 

Protection  by  owner  of  easement, 
796-797 

Purpose  of  easement  as  test,  784 

Repairs,  794-797 

Restrictions  as  to  use,  787 

Transfers  as  affecting  right,  802- 
807 
Mortgages  — 

Foreclosure  sale  as  creating  im- 
plied easement,  759 
Natural   rights    disting^ushed   from 
-  easements,  742 
Nature  and  characteristics,  735 
Necessity,  see  infra.  Ways 
Negative  easemente,  740,  806-807 
Nonuser  as  extinguishing  easement, 

810 
Notice  of  negative  easement  created 

by  covenant,  806-807 
Obstruction  of  easements,  797-802 
Parol  grant  as  creating  easements, 

746 
Partition  — 

Easement  as  affected  by  partition, 
803 

Implied  easement  created  by  par- 
tition, 759 
Persons  who  may  create  easements, 

747 
Plats  as  showing  creation  of  ease- 
ment, 767 
Prescriptive  easements  — 

Acquiescence  of  owner  of  fee,  779- 
781 

Adverse  claim  of  right,  776-778 


EASEMENTS  —  continued 

Prescriptive  easements  —  eontinmed 
Adverse  user,  781-782 
Claim  of  right,  T76-T76 
Continuous  user,  774 
Exclusive  use,  773 
Fiction  of  lost  grant,  771 
Identity  of  thing  enjoyed,  776 
Knowledge  of  owner  of  fee,  779- 

781 
License  as  negativing  right,  778 
Mode  and  extent  of  user,  788-789 
Proof  of  adverse  user,  781-782 
Relation  to  dominant  estate,  775- 

776 
Requisites,  772-781 
Uninterrupted  user,  772,  774 

Presumptions  — 
Contract  made  in  reference  to  ex- 
isting conditions,  757 
Lost  grant,  783 

Profit  a  prendre  distinguished  from 
easements,  744 

Quasi  easements,  see  supra.  Implied 
easements 

Recording    acts    as    affecting    ease- 
ments, 746 

Release  of  easement,  808,  810 

Remedies,  816-822 

Repair  of  means  of  enjoyment  of 
easement,  794-797 

Reservation  of  easements,  751,  766 

Right  of  way,  see  infra.  Ways 

Servient  tenement  defined,  735 

Severance  of  easement  from  domi- 
nant estate,  802 

Statute  of  frauds  as  affecting  ease- 
ments, 746 

User,  see  supra,  Mode  and  extent  of 

'  user;  Prescriptive  easements 

Ways  — 
Acquisition  of  another  way  as  ex- 
tinguishment, 815-816 
Adverse  possession  as  extinguish- 
ment, 812 
Bridges  over  wa3rs,  800 
Buildings  over  way,  799-800 
Change  of  location,  793 
Cultivation  of  land,  799 
Deviation  from  way,  793 
Extinguishment  of  way  by  neiies- 

sity,  809 
Fencing  private  ways,  797 
Fencing  ways,  800 
Gates    erected   across   way,   SOd*. 
802 
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EASEMENTS  —  eontmued 
Ways  —  eontintted 
Implication  from  oall  for  wuj  as 

boundary,  766 
Misuser,  790 
Necessity,  768-771 
Obstruction     aa     eztingoislunent, 

793,  812 
Reference  to  plat  or  map,  767 
Repair  of  way,  796 
Trespass  by  animals  on  adjoining 
land,  796-797 
Writing  as  essential  to  creation  of 
easements,  746 

EJ£OTMEirr-> 

Abandonment,  852 

Abatement  by  death  of  party,  882 

Abolition  of  action  by  statote,  830 
■    Abstract  of  title  for  recovery  on  de- 
fense, 902 

Accretions  as  recoverable  in  eject- 
ment, 833 

Accrual  of  action,  881 

Adverse  claims  determined  by  eject- 
ment, 830 

Adverse  possession  — 

Defense  to  ejectment,  872-874 

Evidence,  912 

Sufficiency  to  support,  840 

Affidavit  of  service  of  dedaration, 
890 

Alias  and  pluries  writs,  037 

Amendments  — 
Judgment,  929 
Pleadings,  902-904 

Answer  — 
Equitable  defenses,  900 
Estoppel  of  plaintiff,  900 
Matters  of  defense  arising  after 

commencement  of  action,  901 
Pleading  general  issue,  897 
Special  pleas,  897-899 
Statute  of  limitations,  899 

Appeal  and  error  — 

Objection  to  title  not  raised  below, 

843 
Review  on  appeal  or  error,  030 

Appearance  by  tenant,  890 

Betterments,    see    infra,    Improve- 
ments 

Bond  for  costs  and  damages,  891 

Breach  of  condition  as  diaseisin,  862 

Buildings  — 
Projecting  structures  as  disseisin, 

857-858 
Recovery  in  ejectment,  832 


EJECTMENT  —  eMttintud 
Burden  of  proof,  906-908 
Cemetery  lot  as  recoverable  in  eject- 
ment, 832 
Common-law  purpose  of  ejectment, 

827 
Common  source  of  title,  846 
.Compensation  for  improvementa,  see 

infra.  Improvements 
Complaint  — 

Affidavit  of  service,  890 

Contents,  892 

Demise  of  property,  804 

Demurrer  to  complaint,  896 

Description  of  property,  893 

EsUte  of  plaintiff,  894 

Form  and  requisites,  892 

Interest  of  plaintiff,  894 

Onster  or  disseisin  of  plaintafl,  895 

Right  to  possession,  ^5 

Service  on  tenant  in  possession, 
890 

Title  of  plaintiff,  894 
Condemnation  proceedings  as  ouster, 

860-862 
Consent  rule,  890-891 
Contempt  in  diq;>08se8aBg  plaintiff, 

938 
Costs  — 

Action  for  mesne  profits,  890. 

Bond  to  pay  costs,  891 

Right  to  costs,  944 
Damages,  see  infra,  Mesne  profits 

and  damages 
Declaration,  see  supra,  Complaint 
Default  jodgmeot,  see  infit^  Judg- 
ment 
Defenses  — 

Abandonment    of    prior    Mtioa, 
878-879 

Action  by  purchaser  at  execution 
sale,  879 

Adverse  possession  by  defendant, 
872-874 

Adverse  title  acquired  by  tenant, 
874-875 

Equitable  defenses,  876-878, 900 

Invalidity  of  patent,  869 

Laches,  881 

Oral  contract  of  purchase,  878 

Outstanding  title,  870-872 

Title      acquired      by      defendant 
through  common  grantor,  875 

Title  in  defendant,  872-876 

Weakness  of  plaintiff's  title,  868 
Definition,  827 
Demurrer,  896 
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EJECT]0}MT  —  continued 
Disclaimer  by  defendant,  896 
Dismiasal  of  action,  918-919 
Dispossession  of  plaintiff  after  re- 
covery, 937 
Disseisin,  see  infra,  Ouster  or  dis- 
seisin of  plaintiff 
Dower  as  recoverable  in  ejectment, 

832 
Easements  — 
Recovery  as  affected  by  easement 

in  defendant,  837 
Right  to  recover  in  ejectment,  831- 
832 
Eminent     domain     proceedings     as 

ouster^  860 
Encroachments  as  disseisin,  856-859 
Equitable  defenses,  876-878 
Equitable  title  to  support  ejectment, 

842 
Equity  — 
Action  for  mesne  profits  and  dam- 
ages, 946 
Equitable  defenses  and  ground  for 
affirmative  equitable  relief,  893, 
900 
Preservation  of  status  quo,  891- 
892 
Estoppel  — 
Denial  of  plaintiff's  title,  847-849, 
■     868 

Effect  of  judgment,  925-927 
Equitable  estoppel  as  defense,  877 
Grantor  estopped  to  impeaob  deed 

as  fraudulent,  846 
Pleading  estoppel,  900, 903 
Evidence  — 
Admissibility  in  general,  909 
Adverse   possession    by   plaintiff, 

912 
Ancient  deeds  to  show  extent  of 

possession,  912 
Burden  of  proof,  906-908 
Chain  of  title,  913-915 
Color  of  title,  912 
Common  source  of  title,  912 
Correspondence    between    all^^- 

tions  and  proof,  904-906 
Grants  from  government,  911 
Identification  of  land  in  dispute, 

910 
Impeachment    of    muniments    of 

title,  913-916 
Judgments  in  other  proceedings, 

910,  911,  912 
Order  of  proof,  916 


EJECTSCENT  —  continued 
Evidence  —  continued 

Parol  evidence  of  common  aooroe 
of  title,  912 

Presumptions,  908 

Public  statutes,  911 

Right  to  possession,  911 

Tax  deed  as  evidence  of  title,  913 

Title  of  plaintiff,  911 

Weight  and  sufficiency,  915 
Execution  — 

Alias  and  pluries  writs,  936 

Defenses  to  action  by  purchaser  at 
execution  sale,  879 

Indemnity  bond,  935 

Liability  of  officer  executing  writ 
of  possession,  935 

Purchaser's    title    as    supporting 
ejectment,  845 

Stay  of  execution,  936 

Writ  of  possession,  930-936 
Fictitious  proceedings  abolished,  830 
Flooding  lands  as  disseisin,  859 
Fraudulent  conveyance  as  estopping 

grantor,  846 
General  issue,  897 
Hearing,  see  mfra.  Trial 
Highwaj^  — 

Encroachment  on  highway  as  dis- 
seisin, 858 

Recovery  m  ejectment,  835 

Soil  recoverable  subject  to  pnUie 
easement,  837 
History  of  ejectment,  828 
Identification  of  premises,  910 
Improvements,  94)5-955 
Incorporeal   rights  not   recoverable 

in  ejectment,  832 
Indemnity  to  ofScer  executing  writ 

of  possession,  935 
Injunctions  — 

Preservation  of  status  quo,  891 

Restraining  execution  o£  writ  of 
possession,  936 

Restraining  waste,  891 
Insolvency  of  defendant,  892 
Instructions,  919 
Interest  on  rental  value  as  damages, 

943 
Judgment  — 

.Ajnendment,  927 

Conclusiveness,  923-928 

Correction  of  irregularities,  92S 

Default  for  nonappearance.  890 

Effect  of  judgment,  925-927 

Enforcement,  922-923,  930 
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EJECTMENT  —  continued 
Judgment  —  eontinved 
Form  and  requisites,  922 
Statute  of  limitations  aa  alleeted 

by  judgment,  928 
Vacating   or  setting  aside  judg- 
ment, 929 
Judicial  sales  as  supporting  eject- 
ment, 844-846 
Jurisdiction  — 
Federal  courts,  880 
Justices  of  the  peace,  880 
Statutory  r^ulation,  880 
Jury  trial,  916 
'  Justices  of  the  peace,  see  supra,  Ju- 
risdiction 
Laches,  881 

Landlord  and  tenant  — 
Adverse  title  acquired  by  defend- 
ant, 874-875 
Demand  of  possession  at  termina- 
tion of  lease,  864-868 
Right  of  landlord  to  defend  action 

against  tenant,  891 
Right  of  landlord  to  defend  suit 

against  tenant,  887-890 
Tenant  holding  over  as  disseisin  of 
landlord,  864 
Legal  title,  see  infra,  Title  to  main- 
tain action 
Licenses  and  privileges  not  recover- 
able in  ejectment,  832 
Limitation  of  actions,  881,  899,  928, 

939 
Mesne  profits  and  damages  (see  also 
supra.  Improvements)  — 
Costs  as  damages,  890, 944 
Defenses,  946 

Equitable  character  of  action,  946 
Exemplary  damages,  944 
Interest  on  rental  value,  943 
Judgment  in  ejectment   as  basis 

for  recovery,  945 
Measure  and  elements  of  recovery, 

942 
Period  of  recovery,  941 
Persons  entitled  to  recover,  940 
Pleading,  944 

Recoveiy  by  plaintiff,  938-940 
RecoTOiy  in  ejectment  suit,  939- 

940 
Recowy,  «f   famd   as    eondition 

preocdant,  939 
Statute  of  limitations,  939 
Waste,  943 


EJECTMENT  —  continued 
Mining  rights  as  recoverable  in  eject- 
ment, 834 
Mortgages  — 

Estoppel  of  mortgagor  to  set  up 

antecedent  title,  843 
Title  of  purchaser  at  foreclosure 
sale,  845 
New  trial,  930 
Nonsuit,  801,  918 

Oil  rights  as  recoverable  in  eject- 
ment, 834-835 
Order  of  proof,  916 
Origin  of  ejectment,  828 
Ouster  or  disseiain  of  plaintiff  — 
Breach  of  eondition  subsequent, 

862 
Condemnation  proceedings,  860- 

862 
Definition,  866 
Encroachments     aa     aonstituting 

ouster,   856-859 
Necessity  for  ouster,  854-85S 
Overflowing  lands  by  dam,  859 
Partial  eviction,  855 
Pleading,  895 

Tenant  holding  over,  864-868 
Vendee  in  possession  under  execu- 
tory contract,  863 
Paper  title,  see  infra,  Title  to  main- 
tain action 
Parks  and  squares  as  recoverable, 

836 
Parties  — 
Bringing  in  necessary  parties,  887 
Death  as  abating  action,  882 
Joinder,  883,  885 
Landlord   defending  suit  against 

tenant,  887-890 
Objections  for  nonjoinder  or  mis- 
joinder, 886 
Persons  liable  to  be  sued,  884 
Persons  entitled  to  sue,  883 
.Substitution,  887 
Patents,  see  infra.  Title  to  maintain 

action 
Petition,  see  supra.  Complaint 
Plea,  see  supra.  Answer 
Pleading   (see  also  supra.  Answer; 
Complaint)  — 
Amendments,  902-904 
Demurrer,  896 

Disclaimer  by  defendant,  896 
Improvements  by  defendant,  OSS- 
OSS 
Mesne  profits  and  damages,  944 
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EJECTMENT  —  continued 
Pleading  —  eontintted 

Replieation  or  reply,  902 

Supplemental  pleadings,  902-804 

Wairer  of  objection  to  date  of  de- 
mise, 891 
Possession  by  defendant,  see  snpra, 

Ouster  or  disseisin  of  plaintiff 
Possession  to  support  action  — 

Abandonment  of  possession,  852 

Enclosure  of  laud,  851 

Nature  and  extent  of  prior  pos- 
session, 861 

Prior  poMeasion  of  plaintiff,  854- 
856 

Proof  of  possession  under  chain 
of  title,  843 

Sufficiency   as   against   intruders, 
850-853 
Possessory   character   of   action    at 

common  law,  827 
Presumption  as  to  right  of  posses- 
sion, 908 
Process,  890 

Property  recoverable  in  ejectment 
(see  also  infra.  Right  of  plain- 
tiff to  possession ;  Title  to  main- 
tain action)  — 

Accretions,  833 

Boiidings,  833 

Cemetery  lots,  832 

Corporeal  hereditamatts,  827,  831 

Dower,  832 

Easements,  831-832 

Fixtures,  832-833 

Franchises,  832 

Licenses,  832 

Mining  rights,  834 

Oil  rights,  834-835 

Parks  and  squares,  836 

Quarrying  rights,  832 

Bights  of  way,  835 

Streets,  836 

Tide  lands  and  lands  under  water, 
833-834 

Title  and  right  of  possession,  838- 
854 

Wharves  and  piers,  835 
Province  of  court  and  jury,  917-919 
Public  lands  — 

Collateral  attack  on  patent,  869 

Entry    as    supporting    ejectment, 
842 

Orant  from  government  as  sup- 
porting action,  844 


EJECTMENT  —  continued 
Quarries  as  recoverable  in  ejectment, 

832 
Reimbursement  for  taxes  paid  by  oc- 
cupant, 955 
Replication  or  reply,  902 
Res  judicata,  925-928 
Restitution   of   persons   wrongfally 

dispossessed,  936-937 
Right  of  plaintiff  to  possession  (see 
also  supra.  Ouster  or  dissesin  of 
plaintiff;  infra.  Title  to  main- 
tain action)  — 
Evidence,  911 

Necessity  of  proof,  853-864 
Pleading,  895 

Sufficiency  to  support  ejectment, 
838 
Right  of  way  as  recoverable  in  eject- 
ment, 835 
Security  for  costs,  891 
Service  of  process,  890 
Set-off    of    improvements    against 
mesne  profits  and  damages,  953- 
955 
Statute  of  limitations,  899 
Statutory  changes  in  procedure,  830 
Streets,  see  supra.  Highways 
Supplemental  pleadings,  902-904 
Taxes  paid  by  occupant,  955 
Title  to  maintain  action    (see  also 
supra.  Right  of  plaintiff  to  pos- 
session) — 
Acquisition    of    title    after    com- 
mencement of  action,  839-840 
Adverse  possession,  S4S 
Chain  of  title,  843 
Common  source  of  title,  846 
Conveyance  by.  plaintiff  pending 

suit,  840 
Entry  on  public  lands,  842 
Equitable  title,  842 
Estoppel   of   defendant   to    deny 

plaintiff's  title,  847-849 
Estoppel  of  plaintiff  to  impeach 

his  deed,  845-846 
Evidence,  911 

Existence      of     title     at     com- 
mencement of  action,  839-840 
Grant  from  government,  844 
Legal  title  as  essential,  840-843 
Objections  first  made  on  appeal, 

843 
Paper  title,  843-847 
Parol    evidence    as    to    oommon 
source  of  title,  912 
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EJECTMENT  —  continued 
Title  to  loaintAin  action  —  continued 
Patent  from  government,  844 
Possession   under  chain   of  title, 

843 
Presumptions  as  to  title,  852,  908- 

909 
Purchase  at  jndieial  sale,  844 
Purchase  at  mortgage  foreclosure 

sale,  845 
Purchase  under  execution,  845 
Right  of  possession  as  supporting 

action,  838 
Strength  of  plaintiff's  title,  838 
Weakness  of  adversary's  title,  838 
Trespass  to  try  title  as  substitute  for 

ejectment,  820 
Trial  — 
Direction  of  ver£ot,  918 
Instructions,  919 
Jury  trial,  916 
Mode  of  trial,  916 
Noncompliance  with  rule  of  court 

as   affecting  right  to  hearing, 

916 
Nonsuit,  918 
Order  of  proof,  916 
Province  of  court  and  jury,  917- 

919 
Variance,  904-906 
Verdict,  920-922 
United  States  courts,  880 
Variance    between    pleadings    and 

proof,  904-906 
Vendor  and  purchaser  — 
Estoppel  of  vendor  to  deny  ven- 
dee's title,  847-848 
Oral  contract  as  defense  to  action 

by  vendor,  878 
Possession  of  vendee  as  disseisin 

of  vendor,  863 
Venue,  880 
Verdict  — 
Certainty,  920-921 
Direction  of  verdict,  918 
Form  of  verdict,  920 
Joint  verdict,  922 
Special  verdict,  921 
Waste  — 
Damages  for  waste  in  addition  to 

mesne  profits,  943 
Injunction   pending  action,  891- 

892 
Flooding  land  as  disseisin,  859 


EJECTMENT  —  continued 
Wharves  and  piers  as  recoverable  is 

ejectment  835 
Writ  of  possesnon,  9d0-0M 

ELECTION  OF  BEKEDIEB  — 

Alternative  mnedies,  957 
Attachment  or  other  remedy,  968- 

970 
Cases  in  different  oonrts,  963 
Contract  or  tort,  965-967 
•Conversion  of  property  and  other 

remedy,  967 
Definition,  956 

Distinctive  grounds  of  action,  958 
Effect  of  election,  959,  960-962 
Equity  and  law,  964 
Estoppel  effected  by  election,  960- 

962 
Bzdnsiveness  of  statutory  remedy, 

966 
Garnishment  or  other  remedy,  968- 

970 
Inconsistent  remedies,  957 
Independent  grounds  of  action,  958 
Knowledge  of  facts,  962 
Law  and  equity,  964 
Mistake  as  to  remedy,  962 
New  cause  of  action,  956 
Replevin  or  other  remedy,  970 
Statutory  remedy  as  exclusive,  956 
Tort  or  contract,  965-967 

EI.ECTIONS  — 

Age  — 
Qualification  of  voters,  1043 
Majority  attained  after  time  tor 
registration,  1040 
Aliens'  right  to  vote,  1026-1028 
Amendment  of  constitution,  see  in- 
fra, Constitutional  law 
Amendments    in     election     contest, 

1169 
Answer  in  election  contest,  1169 
Appeals  in  election  contest,  1170 
Appointment     distinguished     from 

election,  977 
Apportionment  (see  also  infra.  Dis- 
tricts) — 
Counties  as  basis  of  apportion- 
ment, 1009-1012 
Delay  in  questioning  apportion- 
ment, 1004 
Discretion  of  legislatures,  1006 
Equal  representation,  1007-1008 
Judicial  notice  of  census,  1003 
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ELECTIONS  —  contimud 
Apportionment  —  continued 

Jurisdiction  of  coorts  over  appor- 
tioDment  acts,  1002 

Procedure  to  determine  validity  of 
sUtutes,  1003 

Time  of  making  apportionment, 
1005 

Wards  in  cities  as  basis  of  appor- 
tionment, 1012 
Ascertaining  result  of  elections,  see 

infra,  Canvassing  returns 
Assisting  voters^ — 

Effeet  as  vitiatiqg  election,  1099 

Exception   in   favor  of  disabled 
voters,  1101-1105 
Asylum  inmates  as  voters  at  asylum, 

1033 
Attorney  general  — 

Action  to  eaforoe  election  laws, 
988 

Validity   of  apportionment   acts, 
1003 
Australian  ballot  law,  1051 
Ballots  (see  also  infra.  Blank  votes; 
Canvassing  returns)  — 

Accepting  or  rejecting  votes  as 
ministerial  or  judicial  act,  1015- 
1017 

Best  evidence  in  election  contests, 
1163-1166 

Blank  spaces  for  independent  can- 
didates, 1055 

Circle  to  indicate  vote,  1130 

Counting  votes,  see  infra,  Canvass- 
ing returns 

Cumulative  voting,  1058 

Definition,  1048 

Deposit  in  wrong  box,  1097 

Erasure  of  candidate's  name,  1145 

Independent  candidates  on  ballots, 
1055 

Independent  party  named  on  bal- 
lot, 1053 

Intention  of  voter  to  be  gathered 
from  ballot,  1142 

Irregular  indorsement,  1097 

Irr^ularity  through  fault  of  of- 
ficer, 1061 

Legislative  control  over  ballots, 
1046, 1051 

Marking  ballots  for  identification, 
1095,  1135-1140 

Marking  ballots  to  indicate  vote, 
1047,  1049,  1057,  1129-1146 
'  Mistake  in  marking  ballots,  1130 


ELECTIONS  —  continued 
Ballots  —  continued 

Name  of  candidate  in  more  than 
one  column,  1056 

Nonpartisan  ballots,  1058 

Numbering  balloU,  1050, 1095 

Official  ballot,  1051 

Political  parties  recognized  on  bal- 
lots, 1052 

Referendum    question    on    ballot, 
1059 

Secrecy  in  voting  by  ballot,  1046- 
1048 

Square  or  circle  to  indicate  candi- 
date voted  for,  1130 

Uniformity  of  ballots,  1049-1050 

Voting  machine  as  method  of  bal- 
loting, 1062-1064 

Writing  candidate's  name  on  bal- 
lot, 1053^  1146 
Betting  on  elections,  1178 
Blank  votes  as  affecting  result  of 

election,  1115,  1120-1123 
Bribery  — 

Common-law  offense,  1179 

Disqualification  from  holding  of- 
fice, 1128,  1179 

Promise  as  to  location  of  county 
seat  or  improvements,  1128 

Promise  of  candidate  to  remit  fees 
or  salary,  1127 

Removal  from  office  as  penalty, 
1179 

Reward  for  procuring  evidence  of 
bribery,  1179 
Burden  of  proof,  see  infra,  Evidence 
Calling  elections,  see  infra,  Ordering 

or  calling  elections 
Candidates  — 

Aspirant  for  office  as  candidate, 
1180 

Death  of  majority  candidate,  1125 

EligibiHty,  1124-1127 

Fees  exacted  of  caiididates,  1071 

Nomination  at  primary,  1090 

Promises  to  voters,  1128 

Right  to  be  candidate  at  primary 
election,  1078 
Canvassing  returns  (see  also  infra, 
Certificate  of  election)  — 

Board  of  canvassers,  UIO 

Certificates  issued  by  canvassing 
board,  1113 

Counting  votes  generally,  1109 

Declarations  of  voters,  1150 
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ELECTIONS  —  continued 

Canvassing  returns  —  eontinuei 

Dedaring    result    aa    ministeiial 
duty,  1113 

EUgihility    of   candidates,    li24r-t 
1127 

Highest  vote  cast  as  majority  or 
plurality,  1117 

111^  votes,  1147-1151 

Ineligibility    of    majority    candi- 
date, 1125 

Intention  of  voters,  1142-1147 

Legality  of  votes  cast,  1110 

Majority    required    to    constitute 
elections^  1115 

Mandamus  to  compel  canvassing 
returns,  1021 

Mandamus  to  declare  result,  1022 

Mandamus  to  recanvass  vote,  1111 

Marking  ballots,  1129-1146 

Plurality    required    to    constitute 
election,  1115 

Purging  the  poll,  1149 

Recanvass,  1111 

Reconvening  board  of  canvassers, 
1111 

Registration  list  as  basis  of  cal- 
culation, 1118 

Rejected  votes,  1147-1151 

Removing  ballot  boxes  from  poll- 
ing places,  1109 

Replacing  ballots  in  ballot  boxes, 
1109 

Self-incrimination  by  voters,  1150 

Testimony  of  voters,  1150 

Tie  vote,  1123 

Vote  required  at  special  elections, 
1119 

Vote  required  to  constitute  elec- 
tion, 1115-1118 
Census  judicially  noticed,  1003 
Certificate  of  election  — 

Collateral  attack,  1113-1114 

Issuance    by    canvassing    board, 
1113 

Prima  facie  effect  of  recitals,  1114 

Rights    of   holder    of    certificate, 
1114 
Certificates  of  nomination,  1090 
Committees  of  political  parties  — 

Committeemen  as  public  officers, 
1088 

Filling  vacancies  for  nomination, 
1089 

Right  to  membership,  1086 
Complaint  in  eleetion  contest,  1167 


ELECTIONS  —  eontinuei 
Conduct  of  elections  (see  also  supra, 
Ballots)  — 

Accepting  or  rejecting  votes, 
1015-1020 

Assistance  of  disabled  voters, 
1101-1105 

Assistance  to  voters  as  vitiating 
election,  1099 

Curing  defective  elections,  1099 

Depositing  ballots  in  wrong  box, 
1097 

Fraud  as  vitiating  election,  1099 

Intimidation  of  voters,  1099 

Irregular  indorsement  of  ballots, 
1097 

Irregularities  due  to  election  of- 
ficers, 1093 

L^slative  control,  1091 

Marking  ballots  for  identification, 
1095 

Opening  and  closing  poUs,  1107 

Polling  places,  1105,  1108 

Secrecy  in  voting,  1095 

Time  allowed  for  voting,  1108 
Congress,  see  infra.  United  States 
Constitutional  law  — 

Abridging  right  of  suffrage,  986 

Apportionment  acts,  1003 

Ballots  submitting  constitutional 
questions,  1059-1061 

Classification  for  purpoeea  of 
election,  983 

Equal  protection  of  law,  982 

Fifth  and  Fourteenth  Amend- 
ments as  bearing  on  woman  suf- 
frage, 1028 

Grandfather  clause,  1044 

Quarantee  of  free  and  equal  elec- 
tions, 984 

Irregularities  in  submitting 
amendment  to  voters,  1098 

Literacy  tests,  1044 

Notice  of  election  for  amendment, 
995-996 

Qualifications  of  voters  in  extra 
constitutional  elections,  1025 

Right  of  suffrage  as  privilege  of 
citizenship,  980 

Special  tribunals  created  for  elec- 
tion contests,  1158 

Sufficiency    of    vote    to    approve 
amendment,  1116 
Contest  of  elections  — 

Action  for  illegal  rejection  of  vot«« 
1017-1020 
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ELECTIONS  —  continued 
Contest  of  elections  —  eontinued 
Amendment  of  proceedings,  1169 
Answer  by  defendant,  1169 
Appeal,  1170 

Ballot  as  best  evidence,  1163 
Bribery  as  ground  of  contest,  1179 
Burden  of  proof,  1162 
Complaint,  1167 
Death  of  defendant,  1171 
Disqualification  of  judge,  1171 
Equity  jurisdiction,  1152 
Estoppel  to  contest  election,  1174 
Irregularities  in  nomination,  1172- 

1174 
Jurisdiction,  1152 
Mandamus,  1153 

Municipal  council  as  special  elec- 
tion tribunal,  1160 
Notice  of  contest,  1167 
Presumptions,  1162 
Process,  1170 
Prohibition,  1153 
Quomm  of  judges,  1171 
Quo  warranto,  1155-1157 
Resignation  of  defendant,  1171 
Service  of  writ,  1170 
Special  tribunals,  1158-1162 
Statutory  proceedings,  1157-1162 
Tie  vote,  1162 

Time  for  beginning  contest,  1160 
Trial,  1170 
Contracts  restricting  freedom  of  vot- 
ing, 1177 
Conventions  — 
Constitution  and  nature,  1065 
Control  over  organization  and  pro- 
cedure, 1066 
Factional  contests,  1068 
Judicial  control,  1070 
Corrupt  practices  acts,  1180 
Counties  as  basis  of  apportionment, 

1009-1012 
Counting  votes,  see  supra.  Canvass- 
ing returns 
Courts  — ^ 
Control   over   party  proceedings, 

1070 
Equity    jurisdiction    in    election 

matters,  987 
Federal  courts,  989 
Political  rights  as  enforceable  in 

courts  of  law,  987-988 
Quorum  of  judges  in  election  con- 
test, 1171 


ELECTIONS  —  eontinued 
Gonrto  —  eontimted 
Special  tribunals  in  election  eon- 
tests,  1158-1162 
>    Crimes    (see    also    infra,    OfCenses 
against  election  laws)  — 
Disqualification  of  voters^  1042 
Cumulative  voting,  1058 
Curing  defective  elections,  1099 
Damages  for  illegally  rejecting  vote, 

1017-1020 
Death  — 
Contest  as  affected  by  death   of 

contestant,  1171 
Death  of  majority  candidate,  1125 
Declaring  result,  see  supra,  Canvass- 
ing returns;  Certificate  of  election 
Definition,  976 
Disqualification    of   candidates,    see 

supra.  Candidates 
Districts    (see   also   supra.   Appor- 
tionment) — 
Compact  and  contiguous  territory, 

1007,  1009 
Double  districte,  1010 
Grouping  counties,  1010 
Wards  in  towns  and  cities,  1012 
Educational  qualifications  of  voters, 

104^-1045 
Election  districts,  see  supra'.  Districts 
Election  officers,  see  infra.  Officers 

of  elation 
Electors   (see  also  infra,  Registra- 
tion of  voters)  — 
Age  as  qualification,  1043 
Aliens,  1026-1028 
Asylimi  inmates  as  residents,  1033 
Citizenship  as  including  ri^t  of 

Bufb^e,  1023-1024 
Constitution  as  affecting  ri^t  of 

suffrage,  980-982, 1024 
Crime  as  disqualification,  1042 
Development  of  right  of  suffrage, 

979 
Educational  qualifleations,  1043- 

1045 
Government  employees  aa  residing 

at  place  of  employment,  1034 
Grandfather  clause  in  literacy  test 

law,  1044 
Illiteracy  as  disquaUflcation,  1043- 

1045 
Legislative    control    of    right    of 
suffrage,  982,  1024-1026 
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ELECTIONS  —  continued 
Electors  — 

Mandamus  to  compel  registration, 
1022 

Naturalization  laws  as  governing 
right  of  suffrage,  1026-1028 

Oath  of  loyalty,  1045 

Prisoners  as  residents  at  prison, 
1034 

Property  qualiflcations,  1040-1042 

Qualifications  generally,  1026- 
1028,  1040-1045 

Religious  qualiflcations,  1044-1045 

Residence  in  voting  district,  1030- 
1035 
'     Eight  to  vote,  1023-1024,  1075- 
1077 

Students  as  residing  at  college  or 
school,  1032 

Suffrage  as  right  or  privilege,  979, 
980 

Woman's  suflErage,  1028-1030 
Eligibility  of  candidates,  1124-1127 
Enrolment  of  voters,  1022 
Enumeration,  see  supra,  Apportion- 
ment 
Equity  — 

Jurisdiction    in    election    matters, 
987,  1152 
'      Jurisdiction    over   apportionmeD* 
acts,  1002 

Restraining  calling  or  holding  elec- 
tions, 1001 
Estoppel  — 

Contest  of  election,  1174 

Questioning    apportionment    acts, 
1004-1005 
Evidence  — 

Ballot  as  best  evidence  in  election 
contest,  1163-1166 

Burden  of  proof  in  election  con- 
test, 1162 

Burden  of  proof  in  quo  warranto 
proceedings,  1156 

Circumstantial  evidence  to  show 
how  illegal  voters  voted,  1149- 
1150 

Extrinsic  evidence  as  to  voter's  in- 
tention, 1132 

Offenses  against  election  laws, 
1182 

Presumptions  in  election  contests, 
1162 

Rules  of  evidence  subject  to  legis- 
lative control,  1035 


ELECTIONS  —  continued       ""'^  '  ' 
Federal  elections,  see  infra,  United 

States 
Eemale  'sufiErage,  see  infra.  Women 
Fraud  as  vitiating  election,  1099 
General  elections  distinguished  from 

special  elections,  978 
Government   employees   as   resident 

at  place  of  employment,  1034 
Grandfather  clause,  1044 
Illegal  votes,  see  supra,  Canvassing 

returns 
Injunctions  — 

Restraining    calling    or    holding 

elections,  1001 
Restraining  fraud  at  elections,  988 
Intimidation    as    vitiating    election, 

1099 
Judges,  see  supra,  Courts 
Judicial  notice  — 

Boundaries  of  political  divisions, 

1003 
Census,  1003,  1008 
Fact  of  election,  1113 
Time  required  to  make  enumera- 
tion, 1005 
Jurisdiction,  see  supra,  Courts 
Legislative  control  of  right  of  suf- 
frage and  elections,  982 
Machine  voting,  1062-1064 
Majority  of  voters  (see  also  supra, 
Canvassing  returns)  — 
Blank  or  rejected  vot€s  as  affect- 
ing determination,  1120-1123 
Blank  vote  by  majority  as  defeat- 
ing election,  1115 
Refusal   of   some    of   electors   to 

vote,  1116 
Requirement  to  constitute  election, 

1115 
Special  elections,  1119 
What  constitutes  majority,  1116 
Mandamus  — 

Access  to  records,  1021-1022 
Calling  of  election,  1000 
Compelling  proper  action  by  elec- 
tion officers,  1020-1023 
Contest  of  elections,  1153 
Reeanvass  of  votes,  1111 
Validitv    of    apportionment    acts, 
1002" 
Married  women,  see  infra.  Women 
Mistake  — 

Explaining   mistake   in    name   of 

candidate,  1143 
Marking  ballots,  1130 
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ELECTIONS  —  continued 
Municipal  council  as  special  election 

tribunal,  1160 
Name,  see  aapra,  Ballots  ' 
Newspaper   publication   of   election 

notices,  990-995 
Nominations  (see  also  infra,  Politi- 
cal conventions)  — 
Authorization  by  statute,  1064 
Certificates  of  nomination,  1090 
Committees  to  make  nominations, 

1067 
Contested  nominations,  1068 
Conventions  to  make  nominations, 

1065 
Fees  exacted  of  nominees,  1071 
Irregularities  as  ground  for  con- 
test, 1172-1174 
Judicial  control  over  party  nom- 
inations, 1070 
Practice  of  political  parties,  1064 
Vacancies  in  nominations,  1089 
Nonpartisan  ballots,  1058 
Notice  — 
Bond  elections,  903 
Calling  elections,  990-996 
Contest  of  election,  1167 
Defects  or  irregularities  in  eleo- 

tion  notice,  991-994 
Elections  to  fill  vacancies,  995 
Oath  of  loyalty  required  of  voters, 

1045 
Offenses  against  election  laws   (see 
also  supra,  Bribery)  — 
Betting  on  elections,  1178 
Bribery,  1179 
Contracts  in  regard  to  elections, 

1177 
Corrupt  practices  act,  1180 
Evidence,  1182 

Expenditures  of  money,  1180 
Good  faith  in  illegal  voting,  1180 
Indictment,  1181 
Intent  in  illegal  voting,  1180 
State   power   to   punish    offenses 

against  federal  elections,  1176 
Statutory  provisions,  117&-1177 
Of&cers  of  election  — 
Accepting     or     rejecting     votes, 

1015-1020 
Appointment,  1013-1015 
Authority  to  call  elections,  1000 
Authority    to    conduct    elections, 

1012-1013 
Canvassers,  1110 
Discretionary  powers,   1015-1017 


ELECTIONS  —  continued 
Officers  of  election  —  continued 
Inspectors  of  election,  1014 
Liability  for  rejecting  votes,  1017- 

1020 
Mandamus  to  compel  proper  ac- 
tion, 1020-1023 
Ministerial  or  judicial  clianuster, 

1015-1017 
Selection  from  different  pobtieal 

parties,  1013-1015 
Watchers,  1014 
Boards  of  canvassers,  1110 
Opening  and  closing  polls,  1107 
Ordering  or  calling  elections  — 
Authority  to  call  elections,  989- 

990 
Injunction  against  calling  or  hold- 
ing election,  1001 
Mandamus  to   compel  «i«lling   of 

election,  1000 
Notice,  990-996 
Officer's  authority  to  call  election, 

1000 
Petition  for  election,  996-998 
Proclamation,  990 
Right  to  call  election,  989-990 
Time  for  holding  election,  998- 
999 
Parties,  see  infra.  Political  parties 
Petition  — 
Calling  election,  996-998 
Nominating   petitions,   1079-1082 
Pleading,  see  supra,  Contest  of  elec- 
tions 
Plurality  of  votes   (see  also  supra. 
Canvassing  returns)  — 
Special  elections,  1119 
Sufficiency  to  constitute  election, 
1115 
Political    parties    (see   also    supra. 
Committees  of  political  parties'. 
Conventions)  — 
Action  through  conventions,  1065 
Admission  to  primaries,  1082-1084 
Independent  party  named  on  bal- 
lots, 1053 
Membership  in  committees,  1086 
Recognition  on  ballots,  1052 
Right  to  make  nominations,  1064 
Polling  places,  see  supra,  Conduce  of 

elections 
Precincts,  see  supra,  Districts 
Presidential  primaries,  1084 
Presumptions,  see  supra,  Evidenea 
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ELECTIONS  —  eontmued 
Primary  elections  — 
Authority   of   party   eommittees, 

1086-1089 
Candidates  at  primaries,  1078 
Fees  for  filing  nomination   peti- 
tion, 1082 
Nomination  petitions,  1079-1082 
Origin  and  pvirpose,  1072 
Petition    for    nomination,    1079- 

1082 
Political  parties  admitted  to  pri- 
maries, 1082-1084 
Preferential  primaries  for  federal 

oflRces,  1084 
Qualifications  of  voters,  1045-1077 
Right  to  vote  at  primaries,  1075- 

1077 
Term  "election"  as  including  pri- 
maries, 1074 
Validity  of  primary  laws,  1072- 
1074 
Prisoners  as  acquiring  residence'  at 

prison,  1034 
Process  in  election  contests,  1170 
Proclamation  calling  election,  990 
Prohibition  in  election  contests,  1155 
Promises  by  candidates  as  bribery, 

1127-1129 
Publication  of  election  notices,  990- 

995 
Public   policy  as  to  election   con- 
tracts, 1177-1178 
Purging  the  poll,  1149 
Quorum,  see  supra.  Courts 
Quo  'warranto  in  election   contests, 

U55-1157 
Recount  of  votes,  see  supra,  Contest 

of  elections 
Referendum  — 
Distinction    between    referendum 

and  election,  977 
Placing  referendum  questions  on 
ballot,  1059 
Refusal  of  majority  to  vote  as  affect- 
ing election,  1115 
Registration  list  as  basis  of  calcu- 
lating plurality,  1118 
R^stration  of  voters  — 

Constitutionality    of    registration 

laws,  1036,  1038 
Essentials    of    valid    zegistiation 

law,  1037 
Failure  to  register  thronf^  fault 
of  officers,  1039 


ELECTIONS  —  continued 
Registration  of  voters  —  eonUnued 
Loss   or   destruction   of  register, 

1040 
Majority  attained  after  time  for 

registration,  1040 
Requirement  as  adding  new  quali- 
fication, 1036 
Regulation  of  elections,  982 
Rejected  votes,  see  supra.  Canvass- 
ing returns 
Religious    qualifications    of    voters, 

1044-1045 
Representation,  see  supra,  Appor- 
tionment 
Residenoe  of  voters,  1030-1036 
Resignation  of  contestant  in  election 

contest,  1171 
Returns,  see  supra.  Canvassing  re- 
turns 
Reward  for  procuring  evidence  of 

bribery,  1179 
Secrecy  in  voting,  1046-1048 
Senatorial  primaries,  1084 
Special  elections  — 
Distinction    between    special   and 

general  elections,  978 
Vote  required,  1119 
Students  as  acquiring  residence  at 

college  or  school,  1032 
Suffrage,  right  of,  see  supra.  Elec- 
tors 
Test  oath  required  of  voters,  1045 
Tie  vote,  1123,  1162 
Time  for  holding  elections,  998-999 
United  States  — 
Federal    jurisdiction    over    elec- 
tions, 989 
Fixing  time  for  federal  elections, 

990 
Regulation    of    federal    elections, 
985-987 
Voters,  see  supra,  Electors 
Votes,  see  supra.  Ballots 
Voting  machines,  1062-1064 
Women  — 
Citizenship  as  including  right  of 

suffrage,  1028 
Fifth  and  Fourteenth  Amendments 
as  bearing  on  right  of  suffrage, 
1028 
Limited  right  of  suffrage,  1029 
Marriage  to  alien  as  disfranchise- 
ment, 1029 
Resideoce  of  married  women,  1035 
Status  as  citizens,  1028 
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EX£OTRICITT  — 

Abutting  owners,  see  infra,  Injuries 
to  property 

Actions  for  damages  (see  also  infra. 
Injuries  to  property;  Personal 
injuries)  — 
Admissibility  and  weight  of  evi- 
dence, 1224 
Averments  as  to  negligence,  1219 
burden  of  proof,  1220 
Instructions,  1226 
Noncompliance  with  ordinance  or 
statute    as    evidence    of   negli- 
genoe,  1223 
Presumptions,  1220 
Province  of  court  and  jury,  122&- 

1229 
Res  ipsa  loquitur,  1221 

Appliances,  see  infra,  Personal  in- 
juries 

Assumption  of  risk,  see  infra,  Per- 
sonal injuries 

Atmospheric  electricity,  1216 

Buildings,  n^ligence  in  wiring, 
1197 

Children,  see  infra,  Personal  injuries 

Conduction  of  atmospheric  electric- 
ity, 1216 

Conduits  — 
Requiring  wires  to  be  placed  under 

ground,  89 
Use   of   conduits   of   other  com- 
panies, 1190 

Contributory  negligence,  see  infra. 
Personal  injuries 

Corporations,  see  infra,  Electric 
companies 

Current,  see  infra,  Electric  com- 
panies; Injuries  to  property;  Per- 
sonal injuries 

Damages,  see  supra.  Actions  for 
damages 

Definition,  1186 

Discrimination  by  electric  companies, 
1196 

Electric  companies  — 
Degree  of  care  to  prevent  injury, 

1196 
Discrimination  against  customers, 

1196 
Duty  as  to  furnishing  service,  1195 
Eminent  domain,  1193 
Furnishing  service,  1195 
Inspection  of  appliances,  1217 
Liability  for  personal  injuries,  see 
infra,  Personal  injuries 


ELECTRICITY  —  continued 
Electric  companies  —  continued 
Manufacturing  corporations,  1192 
Public  service  companies,  1192 
Regulation  and  control,  118C-1191 
Repair  of  appliances,  1217 
Rights   under   conflicting  grants, 

1194 
Service  furnished,  1195 
Use  of  streets  and  highways,  1187 
Use  of  structures  of  other  com- 
panies, 1190 
Eminent  domain  exercised  by  elec- 
tric companies,  1193 
Equity  jurisdiction  to  adjust  rights 

under  conflicting  grants,  1194 
Escaping  eurrents,  1230 
Evidence,    see    supra.    Actions    for 

damages 
Highwajrs  — 
Poles  and  wires  in  streets,  1187- 

1190 
Use   and   occupation   by   electrie 
companies,  1187,  1193 
Injuries  to  property  — 
Abutting  owners,  1229 
Electric  plant  as  nuisance,  1229 
Escaping  currents,  1230 
Induced  currents,  1230 
Ii^pection  of  appliances,  1217 
Legislative  control  of  electric  com- 
panies, 1186-1191 
Licensees,   see    infra,   Personal    in- 
juries 
Manufaeturiiig  oorporatiMis,  1192 
Municipal  corporations  — 

Regulation  of  electric  companies, 

1186-1191 
Liability  in  respect  of  operation 

of  plant,  1232 
Ownership  of  electric  plant,  1231 
Negligence  (see  also  supra,  Injuries 
to  property;  infra.  Personal  in- 
juries) — 
Noncompliance  with  ordinance  or 

statute,  1223 
Pleading  negligence,  1219 
Nuisances,    see    supra.    Injuries    to 

property 
Personal  injuries    (see   also   supra. 
Actions  for  damages)  — 
Actions  to  recover  damages,  1219- 

1229 
Assumption  of  risk,  1202 
Children,  1208 
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ELECTHICITT  —  continued 
Personal  injuries  —  continued 
Conduction  of  atmospherie  elec- 
tricity, 1216 
Contributory  negligence,  1202 
Defective  appliances  of  other  com- 
panies, 1204 
Degree  of  care  to  prevent  injury, 

1196,  1199-1202 
Disused  vires,  1219 
*  Employees   of   other   companies, 
1210 
Inspection  of  appliances,  1217 
Insulation  and  care  of  wires,  1210- 

1214 
Licensees,  1207 
Parallel    imd    intersecting    wires, 

1215 
Persons  to  whom  care  is  owed, 

1205-1210 
Proximate   result   of   negligence, 

1197 
Repair  of  appliances,  1217 
Rules  of  negligence  as  governing, 

1197 
Safety  devices,  1214 
Shutting  off  current  in  case  of 

fires,  1219 
Trespassers,  1207 
Use  of  approved  appliances,  1214 
Wiring  buildings,  1197 
Poles  in  streete,  1187-1190 
Property,    see    supra,    Injuries    to 

property 
Proximate  cause,  see  supra.  Person- 
al injuries 
Public  service  corporations,  1192 
Rate  r^n^tion,  1190 
Repair  of  appliances,  1217 
Res  ipsa  loquitur,  1221-1223 
Safety  devices,  see  supra.  Personal 

injuries 
Streets,  see  supra,  Highways 
Trespassers,  see  infra.  Personal  in- 
juries 
Wires  — 

Care  of  wires,  1210-1214 
Insulation  and  care,  1210-1214 
Negligence   in   wiring   buildings, 

1198 
Parallel   and   intersecting   wires, 

1215 
Removal  of  disused  wires,  1219 
Stringing  wires  in  streets,  1187- 
1190 

E.  C.  L.  Vol.  IX.— 86 


EIXVATOB8  — 

Assumption  of  risk  — 

Passengers  on  £reight  elevators, 
1253 

Servants,  1246 
Buildings,  owner's  liability  in  respect 

of  elevator,  1238, 1250, 1251-1252 
Carriers,  elevator  owner  as  common 

carrier,  1236 
Charities  as  liable  for  unsafe  eleva- 
tors, 1239 
Children' — 

Contributory  negligence,  1247 

Elevators  as  attractive  nuisances, 
1254 

Injury  by  automatic  elevator,  1238 

Trespassing  children,  1254 
Construction  and  maintenance   (see 
also  infra,  Injuries  to  passengers 
and  others)  — ' 

Defective  construction,  1237 

Degree  of  care,  1237 

Doors  to  elevator  shaft,  1238 

Employment    of    operator,   1238, 
1240 

Inspection  of  elevator,  1239, 1245 

Latent  defects,  1238 

Manufacturer  of  elevator  as  liable 
for  injuries,  1238 

Negligent  operation,  1240 

Operation  of  elevators,  1240 

Repair  of  elevator,  1239, 1245 

Safety  devices,  1237 

Servant's  right  to  safe  place  to 
work,  1245 

Violation  of  ordinance  or  statute, 
1241 

Children,  1247 

Duty  of  passengers,  1258-1259 

Servants,  1247 
Definition,  1235 
Evidence  — 

Expert  evidence,  1260 

Res  inter  alios  acta,  1260 

Res  ipsa  loquitur,  1259 
Fellow  servants,  see  infra.  Master 

and  servant 
Firemen  as  licensees,  1255 
Freight  elevators  — 

Degree  of  care  in  operation,  1243 

Opening  in  sidewalk,  1239 

Passengers  as  assuming  risk,  1243 
Grain  elevators,  1236 
Hospital  as  liable  for  unsafe  eleva> 

tor,  1239 
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ELEVATORS  —  continued 
Hotel  owners'  liability  for  defective 

elevator,  1250-1251 
Injuries  to  passengers  and  others 
(see  also  supra,  Construction 
and  maintenance;  infra,  Master 
and  servant;  Passenger  eleva- 
tors) — 

Contractor  working  on  building, 
1256 

Contributory    negligence,    1257- 
1259 

Customers  in  stores,  1255 

Degree  of  care,  1249 

Elevator  door  left  open   or  un- 
fastened,  1243 

Falling  into  elevator  shaft,  1242 

Firemen,  1255 

Letter  carriers,  1256 

Licensees    injured    by    elevators, 
1255 

Negligence  in  operating  elevator, 
1240 

Persons  liable,  1250 

Persons  on  premises  by  invitation, 
1256 

Servants  injured,  1243-1249 

Trespassers,  1254 
Inspection  of  elevators,  1239 
Landlord's  liability  to  tenants,  1251- 

1253 
Latent  defects  in  elevators,  1238 
Letter  carrier  injured  by  elevator, 

1256 
Licensees  injured  by  elevators,  1255 
Maintenance  of  elevators,  see  supra, 

Construction  and  maintenance 
Manufacturer's  liability  for  defect 

in  elevator,  1238 
Master  and  ser\'ant  — 

Assumption  of  risk,  1246 

Contributory  negligence  of  serv- 
ant, 1247 

Degree  of  care  for  protection  of 
servants,  1244 

Dutv  of  master  to  employer,  1243- 
1246 

Elevator   as   access   to   place    of 
work,  1244 

Fellow  servant  rule,  1248 

Promulgation   of  rules,   1246 

Safe  place  for  servant  to  work, 
1245 

Warning   inexperienced  servants, 
1245 


ELEVATORS  —  continued 
Municipal  liability  for  defective  ele- 
vators, 1251 
Municipal  regulations,  1242 
N^Iigence    (see   also   supra,   Con- 
struction     and      maintenance; 
Passenger  elevators)  — 
Operation  of  passenger  elevator, 

1240 
Proximate  cause,  1243 
Res  ipsa  loquitur,  1258 
Violation  of  statute  or  ordinance 
as  negligence,  1241 
Operators  — 
Automatic  'devices  dispensing  with 

operator,  1238 
Licensing  operators,  1242 
Skill  and  care  required,  1240 
Violation  of  statute  or  ordinance 

as  n^ligence,  1241-1243 
Warning  inexperienced  operator, 
1245 
Passenger  elevators  (see  also  supra. 
Construction  and  maintenance; 
Injuries  to  passengers  and  oth- 
ers) — 
Automatic  operation,  1238 
Children  injured  by  automatic  op- 
eration, 1238 
Degree  of  care  as  to  construction 

and  maintenance,  1237 
Degree  of  care  in  operation,  1253 
Employment   of  operator,  1238- 

1240 
Inspection  and  repair,  1239 
Owner  of  elevator  as  carrier  of 
passengers,  1236 
Personal  injuries,  see  supra.  Injuries 

to  passengers  and  others 
Proximate  cause  of  injury,  1243 
Regulation  by  municipality,  1242 
Repair  of  elevators,  1239 
Res  ipsa  loquitur,  1259 
Safety  devices,  1237 
Servants  injured  by  master's  negli- 
gence, 1243-1249 
Shaft  (see  also  supra.  Construction 
and  maintenance)  — 
Injuries  by  falling  into  shaft,  142 
Ordinance  requiring  guarding  of 

shafts,  1242 
Proximate  cause  of  injury  by  fall- 
ing into  shaft,  1243 


Digitized  by 


Google 


INDEX 


1363 


ELEVATORS  —  continued 
Stores  — 
Customers  as  licensees,  1255 
Customers  as  trespassers,  1257 
Trespassers    injured    by    elevators, 
1254 

<niirnT!Ty.T.TrM  h  wr  ^ 

Acquisition  of  property  — 
Access  to,  control  or  possession  of 

property,  1272 
Dealings  between  debtor  and  cred- 
itor, 1274 
Legality  of  possession,  1270 
Mistake    in    receiving   money    or 

property,  1275 
Possession  and  custody  by  serv- 
ants, 1271-1274 
Relation  of  ixuat  and  confidence, 
1270-1271 

Administrators  as  embezzlers,  1285 

Appeal  and  error,  1300 

Appropriation  as  element  of  offense, 
1275-1277 

Attorneys  as  embezzlers,  1284 

Bailees  as  embezzlers,  1283 

Construction  of  statutes,  1258 

Conversion  of  property  as  element 
of  offense,  1275-1277 

Corporate  officers  as  embezzlers,  1285 

Custody  of  property,  see  supra.  Ac- 
quisition of  property 

Decoy  of  persons  into  criminal  act, 
1298 

Defenses  — 
Belief   that    owner  would  ratify 

taking,  1298 
Decoys,  1298 
Official  acts,  1298 
Return  of  property,  1298 
Security  for  repayment,  1298 
Statute  of  limitations,  1297-1298 

Definitions,  1264 

D^ree  of  offense,  1258 

Demand  for  return  of  property,  1276 

Elements  of  offense  — 
Appropriation  of  property,  1275- 

1277 
Litent,  1277-1279 
Property  subject  to  embezzlement, 
1268-1270 

Enticing  persons  to  commit  embez- 
zlement, 1298 

Evidence  — 
Admissibility  in  general,  1294 
Other  offenses,  1295 


EMBEZZLEMENT  —  continued 

Evidence  —  continued 
Variance,  1297 
Weight  and  sufficiency,  1^96 

Eztraditioa  for  larceny  as  covering 
embezzlement,  1293 

Guardians  as  embezzlers,  1285 

Husband  or  wife  as  embezzler  of 
other's  property,  1282 

Lidictment  — 

Certainty  in  charg^g  offense,  1287 
Corporate  owner  of  property,  1291 
Demand  for  return  of  property, 

1292 
Description  of  property,  1290 
Piduciary  relationship,  1288 
Joinder  of  offenses,  1289 
Ownership  of  property,  1291 
Receipt  of  property,  1288 
Value  of  money,  1292 

Inducement  to  commit  offense  as  de- 
fense, 1298 

Instructions,  1294 

Intent  as  element  of  offense,  1277- 
1279 

Joinder  of  defenses  in  indictment, 
1289 

Jurisdiction    of   state    and   federal 
courts,  1293 

Larceny  — 

Conviction    of    embezzlement    on 

charge  of  larceny,  1289 
Embezzlement  distinguished,  1266- 
1268 

Limitation  of  prosecution,  1297-1298 

Master  and  servant,  see  supra.  Ac- 
quisition of  property 

Nonpayment  of  money  as  embezzle- 
ment, 1276 

Origin  of  offense,  1256 

Ownership  of  property  — 
Commissions  as  affecting  owner- 
ship, 1269 
Relation  between  owner  and  em- 
bezzler, 1269 

Partner   as   embezzling  from   firm, 
1281 

Persons  who  may  commit  embezzle- 
ment— 
Administrators,  1285 
Agents,  1280 
Attorneys,  1284 
Bailees,  1283 
Corporate  officers,  1285    ' 
Guardians,  1285 
Husband  and  wife,  1282 
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EMBEZZLEMENT  —  eontinuei 
Peirsons  who  may  commit  embezzle^ 
ment  —  continued 

Joint  owners,  1281 

Partners,  1281 

Public  officers,  1286 
'  Servants,  1279 

Trustees,  1285 
Possession  of  property,  see  supra. 

Acquisition  of  property 
Principal's  property  embezzled  by 

agent,  1280 
Property  subject  to  embezzlement, 

1268-1270 
Public  offlceia  as  embezzlers,  1286 


EMBEZZLEMENT  —  continued 
Sentence,  1300 
Servants  as  embezzlers,  1279 
Statute  of  limitations,  1297-1298 
Statutes  construed,  1258 
Taking,   see   sapra,  Acquisition  of 

property 
Trustees  as  embezzlers,  1285 
Value   of   property   as   element  of 

embezzlement,  1270 
Variance    between    indictment    and 

proof,  1297 
Venue,  1293 
Verdict,  12M 
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